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been  sold— Wine  and  Beerhouse  Act  1869  (32  A  83 
Vict.  27).  88.  8,  19 639 

Offences — Selling  spirits  without  spirit  licence 
— Second  conviction  for — Bight  of  owners  of 
licensed  premises  to  apply  to  carry  on  business — 
Lioenaing  Act  1872  (35  A  36  Vict.  c.  94),  s.  3— 
Licensing  Act  1874  (37  A  38  Vict.  c.  49),  s.  15  ...  284 

Off-licence—  Benewal — *'  Beal  resident  holder  and 
occupier" — Question  of  fact — Licensee  servant 
and  tenant  of  brewery  company — Beerhouse  Act 
1840(3  A  4  Victc.  61),  s.  1 296 

Qualification  to  hold  licence  under  the  Beerhouse 
Act  1840  (3  A  4  Vict.  c.  61),  ss.  1,  2— Proceed- 
ings of  confirming  authority—  Jurisdiction — 
Certiorari    150 

Kefusal  to  renew  licence  —Appeal  to  quarter  sessions 
Licensing    justices    made    respondents—  Dis- 
missal of  appeal  —Costs  of  licenHing  justices- 
Alehouse  Act  1828  (9  Geo.  4,  c.  61),  s.  29 698 

Refusal  to  renew  licence — Appeal  to  quarter  sessions 
-  Onus  of  proof — Alehouse  Act  1828  (9  Geo.  4, 
c.  61),  a.  27— Lioenaing  Act  1872  (35  A  36  Vict, 
c.  94),  a.  42 602 

Bemoval  of  licence — Noticea — Certiorari — Peraons 
aggrieved- 9  Geo.  4,  c.  61,  a.  14—32  A  33  Vict, 
c.  27,  a.  7—35  A36  Vict,  c.94,  a.  40  360 


Benewal  of  licence  N otice  of  objection — Sufficiency 
of  notice — Report  of  constable — Request  to  with- 
hold renewal  until  adjourned  meeting — Report 
acted  on  as  objection — Whether  there  was 
*'  objection  made  "-  Licensing  Act  1872  (35  A  36 
Vict.  c.  94).  8.  42,  sub-8.  2    page  t>33 

Sale  of  beer — Sale  at  unlicensed  place — Office 
opened  for  the  receiving  of  orders-  -Ordera 
transmitted  to  licensed  place — Appropriation  at 
licensed  place — Offence — Excise  Act  1860  (23  A 
24  Vict.  c.  113),  8.37 i>7 

Sale  of  beer — Sale  at  unlicensed  place — Traveller-- 
Order — Appropriation-  -Licensing  Act  1872   (35 
A  36  Vict.  c.  94),  8. 3 4  i6 

(See  Hawker — Juetices.) 

LIMITATION  OP  ACTION. 

Action  under  Lord  CampbeU'a  Act — Action  againat 
public  body — Period  of  limitation  applicable — 
Fatal  Accidents  Act  1846  (9  A  10  Vict.  c.  93), 
as.  1,  3— Public  Authorities  Protection  Act  1898 
(56  A  57  Vict,  c,  61),  e.  1  (a)   6SS 

Public  authorities-  Act  done  in  pureuance  of  Act 
of  Parliament  or  of  public  duty  or  authority — 
Notice  to  abate  nuisance  in  drain — Defect  in 
sewer — Action  to  recover  money  expended  — 
Public  Health  (London)  Act  1891  (54  A  55  Vict, 
c.  76),  s.  4 — Public  Authorities  Protection  Act 
1893  (56  A  57  Vict.  c.  61),  a.  1    153 

LOCAL  GOVERNMENT. 

Action  against  servant  of  local  authority — Costa  of 
defendant — Taxation  aa  between  aolicitor  and 
client — "  Act  done  in  pursuance  of  public  duty  or 
authority  ** — Right  of  way — Action  of  treapaafl 
— Local  Government  Act  1894  (56  A  57  Vict.  c. 
73),  8.  26 — Public  Authorities  Protection  Act 
1893  (56A57  Vict.  c.  61),  a.  1 526 

Alteration  of  boundaries — Poor  law  union — Trans- 
fer of  part  of  one  union  to  another  union — Adjust- 
ment of  property  and  liabilities — Local  Govern- 
ment Act  1894  (56  A  57  Vict.  c.  73),  bs.  36,  68...     60 

Alteration  of  premises  by  owner — Owner  required 
by  local  authority  to  do  work  which  they  are 
liable  to  do—  Work  done  as  a  volunteer — Right 
of  owner  to  recover  cost 327 

Building  in  street — London  Building  Act  1894  — 
Application  to  private  gas  company 568 

Bye-laws — Local  authority-  Power  of  local  author- 
ity to  waive  compliance  with  bye-laws    89 

Carry  Ughts — One  hour  after  sunset — One  hour 
before  sunrise — Local  Government  Act  1888  (51 
A  52  Vict.  c.  41),  8.  85  105 

County  council — Troops  brought  into  county  to 
preserve  the  peace-  -Expenses  incurred  by  ju8- 
tices — Liability  of  county  council  to  pay 367 

Highway — Dedication —  Street — Altering  footway 
into  carriage-way  —  Powers  of  local  authority — 
PubUc  Health  Act  1875  (38  A  89  Vict.  c.  55), 
8.150    582 

Highway  authority — Tramway  crossing — Nuisance 

Sanction  of  authority-  -Evidence — Injunction..  667 

Local  authority — Bye-law — Validity — Betting  in 
Ktreeta  —  Statutory  enactment  —  Repugnancy — 
Metropolitan  Streets  Act  1867  (30  A  31  Vict, 
c.  134),  8.  23 — Municipal  Corporation  Act  1882 
(45  A  46  Vict.  c.  50),  a.  23— Local  Government 
Act  1888  (51  &  52  Vict.  c.  41),  8.  16  378 

Local  authority — Powera — Power  to  require  suffi- 
cient water-closet  to  be  provided — Resolution 
requiring  adoption  of  such  closet  in  each  case — 
Notice  in  accordance  therewith — Validity — Pub- 
lic Health  Act  1875  (38  A  39  c.  55),  s.  36 146 

Metropolitan  main  drainage  —  Persons  outside 
metropolitan  area  —Power  to  allow  use  of  sewer 
— Public  body-  -  Ultra  vires  agreement — Ebtoppel 


MAGISTRATES'   CASES. 


SUBJECTS  OF  CASES. 


— ■  Laches  and  acqiiiesoence  —  Metropolitan 
Management  Act  1855  (18  &  19  Vict.  o.  120), 
88. 135,  138,  140,  250 — Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102),  ■.  61 
— PnbUc  Health  Act  1875  (38  &  39  Vict.  o.  55), 
88.13,22,28    'page  577 

Mnnioipal  corporation — Urban  sanitary  authority — 
Elective  auditor  -  Duties — Remuneration — Pub- 
lic Health  Act  1875  (38  &  39  Vict.  c.  55),  s.  246 
— Municipal  Cforporations  Act  1882  (45  A  46 
Vict.  o.  50),  88.  25, 27 381 

New  street— Building  facing  open  space — Other 
purpose  than  forming  new  street  —  London 
Building  Act  1894  (57  &  58  Vict.  c.  ocxiii.), 
88.7,8 120 

OTerseers  —  Assistant  overseer  —  Appointment  — 
Aacess  to  rate  books— Local  Government  Act 
1894  (56  &  57  Vict.  c.  73),  s.  5  (1)  102 

Powers  of  local  authority — Land —Compulsory 
purchase  for  particular  purpose  —  Part  not 
required  for  that  purpose  —  Application  to 
diiferent  purpose — Local  Government  Board — 
Jurisdiction — Ultra  vires — Public  HealUi  Act 
1875  (38  &  39  Vict:  c.  55),  ss.  175,  295  606 

Public  health — Continued  existence  of  work  in  con- 
trayention    of    bye-law — Continuing     offence — 
Liability— PubUc   Health    Act   1875   (38   &   39 
Vict.  c.  55),  8.  158 482 

Public  Health  Acts — Exercise  of  powers  by  local 
authority — Person  sustaining  damage — "  Com- 
pensation "—Costs  of  legal  proceeding's — Extra 
costs  beyond  taxed  costs — Pablic  Health  Act 
1875  (38  &  39  Vict.  c.  55),  8.  308     659 

Public  improvements — Corporation — Compulsory 
powers — Purpose  of  street  works — Land  not 
actually  required  for  works — Power  to  take 
whole  of  property — South  Shields  Corporation 
Act  1896,  8.  41 — Lands  Clauses  Consolidation 
Aot  1845  56 

Bates — County  asylums  fund — Proportional  con- 
tributions from  county  and  county  boroughs — 
Basis  of  calculation — Rateable  values — Assess- 
able values  — Local  Act — Effect  of  subsequent 
general  Act — Local  Grovemment  Act  1888  (51  & 
52  Vict,  c  41),  8.  33,  sub-s.  2— Agricultural 
Bates  Act  1896  (59  A  60  Vict.  c.  16),  ss.  1,  2,  3, 
9— Agricultural  Bates  Act  1896  Orders,  art.  17..  431 

Hates  —  Exemption  —  "  Bailway  made  under  the 
powers  of  any  Act  of  Parliament  for  public 
conveyance" — Liverpool  Corporation  Act  1893 
(56  &  57  Vict.  0.  clxxxi.),  s.  36,  sub.-s.  2    534 

Bating  —  Improvement  conunissioners  —  Limit  of 
rat«  imposed  by  local  Ace  —  Alteration  of 
boundaries  by  Local  Government  Board — ^Exten- 
sion of  jurisdiction  of  commissioners  under  local 
Act— Public  Health  Aot  1875  (38  &  39  Vict.  c. 
55),  a.  207 289 

Sewers — Bight  to  discharge  liquids  from  manufac- 
tories—PnbUo  Health  Act  1875  (38  A  39  Vict.  c. 
55),  BS.  17,  21 — Public  Health  Acts  Amendment 
Act  1890  (58  &  54  Vict.  c.  59),  s.  17— Rivers 
Pollution  Prevention  Act  1876  (39  &  40  Vict.  c. 
75),  as.  4,  7,  16— West  Biding  of  Yorkshire 
Bivers  Act  1894  (57  &  58  Vict.  o.  clxvi.),  ss,  9, 10  628 

8ewer — ^Vesting  in  local  authority — Sewer  made  by 
landowner  '*  for  his  own  profit  " — Draining  rain 
water  from  quarry — Public  Health  Act  1875  (38 
A  39  Viot.  c.  55),  8.  13,  sub.-s.  1 521 

Street — Subsoil — Vesting — Electric  wires  illegally 
laid  in  subsoil — Mandatory  injunction — Metro- 
polis Local  Management  Act  1855  (18  &  X9  Vict, 
c.  120),  ss  96,  1U9 63 

Towns  Improvement  Clauses  Act  1847  (10  &  11 
Viot.  c.  34),  8.  63 — New  btreet — Building  on  the 
aides  of  an  old  highway 72 

Tranafer  of  part  of  one  county  to  another — Adjust- 
ment of  property  and  liabilities — Compensation 


in  respect  of  main  roads  and  bridges — No  main 
roads  or  bridges  in  transferred  area — ^Looal 
Government  Act  1888  (51  &  52  Vict.  c.  41),  s  62, 
8ub-s.  1     'page    82 

Transference  of  district — Arbitration  as  to  differ- 
ence — Costs  of  arbitration    550 

Urban  authority — Approval  of  plans — Amendment 
to  resolutions  and  plans  by  justices  without 
fresh  notices  to  owners — Jurisdiction  of  justices — 
Construction— Private  Street  Works  Act  1892 
(55  &  56  Vict.  c.  57),  ss  6,  7,  8,  11,  12,  13 298 

Vestry — Qualification — Besidence  for  twelvemonths 
— Temporary  absence  —  Intention  to  return  — 
Local  Government  Act  1894  (56  &  57  Viot.  c.  73)  160 

Water  supply — Supply  provided  within  reasonable 
distance  of  dwelling  house — Communication  of 
such  supply  to  house — Liability  of  owner  for 
whole  cost— Limit  of  cost  fixed  by  Local  (jtovem- 
ment  Board— Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  s.  62— Public  Health  (Water)  Act 
1878  (41  &  42  Vict,  c  25),  ss.  3  8 96 

(See  Drainage — Negligence — Rating.) 

LONDON  BUILDINGS. 

Wooden  structure — Shed  erected  by  coal  merchant 
in  yard  of  a  railway  company — Shed  used  as  a 
coal  office — Licence  of  county  council — Necessity 
of  licence — Loudon  Building  Act  1894  (57  &  58 
Vict.  c.  ccxiii.),  88  84,86 317 

LUNACY. 

Pauper  lunatic — Workhouse  outside  union  charge- 
able— Removal  order — Jurisdiction  of  justices — 
Poor  Law  Amendment  Act  1844  (7  &  8  Vict.  c. 
101),  s.  56— Lunacy  Act  1890  (53  Vict.  c.  5), 
8.  14 617 

Person  detained  as  pauper  lunatic — Application  of 
his  small  property — Jurisdiction — Discretion — 
Lunacy  Act  1890  (53  Vict.  c.  5),  ss.  116, 117,  299  422 

(See  Justieea.) 

MAIN  DRAINAGE. 

(See  Metropolis,) 

MAINTENANCE  OEDEE. 
(See  Habeas  Corpiis.) 

MALE  SERVANT,  LICENCE  FOR. 
(See  Revenue.) 

MALICIOUS  PROSECUTION. 
(See  Corporatioyi.) 

MANDAMUIS. 
Public  body — Statutory  duty — "  Other  remedy  " — 
Appointment  of  vaccination  officer — Vaccination 

Act  1871  (34  &  35  Vict.  c.  98),  s.  5 391 

(See  Parish  Council.) 

MANSLAUGHTER. 
Wilful    neglect— Neglect    to    supply    child    with 
medical  aid — Duty  to  supply  medicine  to  child — 
Prevention  of  Cruelty   to  Children  Act  1894  (67 
&  58  Viot.  c.  41) 41 

MARGARINE. 

(See  Adulteration.) 

MARKET. 
Bye-laws— Markets  and  Fairs   CUuses  Aot  1847 
(10  A  11  Vict.  c.  14),  s.  42— Diseases  of  Animals 
Act  1894  (57  &  58  Vict.  c.  57),  s.  32,  Bub-ss.  2,  3  35G 

MARKET  GARDEN. 
(See  Rating.) 


XII 


MAGISTRATES'  CASES. 


SUBJECTS   O?    CASBK. 


MASTER  AND  SERVANT. 

IHsmiasal  of  servant — Notice-  Aot  of  neglect  or 
forgetfulness  Right  of  master  to  dismiHs  with- 
out notice page  250 

MERCHANDISE    MARKS. 

Falfle  trade  description  —  Verbal  description — 
Merchandise  Marks  Act  1887  (50  &  51  Vict.  c. 
28),  88.  2,3 648 

METROPOLIS. 

Building—  "  Used  in  part  for  purposes  of  trade  and 
in  part  as  a  dwelling-house "- -Public-house — 
Licenoea  over  whole  building — London  Building 
Act  1894  (57  &  58  Vict.  c.  ccxiii.),  s.  74  (2)  267 

Buildings — Erection  beyond  general  line  of  build- 
ings— ^Land  "  lawfully  occupied  "  by  building — 
London  Building  Act  1894  (57  A  58  Vict.  c. 
eoxiii.),  s.  22    516 

Buildings — Erection  of — Building  line-  Raising  of 
buildings  — **  Land  lawfully  occupied  by  building 
or  structure  " — London  Building  Act  1894  (57  A 
58  Vict.  o.  ocxiii.),  B.  22 838 

Dangerous  structures — Removal  of  by  London 
County  Council  —  Erection  of  hoarding  — 
Breaking  up  pavement  -Non-reinstatement  of 
pavement — Injury  caused  by -- Liability  of 
council  —  Metropolis  Management  Act  1855 
(18  A  19  Vict.  c.  120),  ss.  109,  122~-Ix)ndon 
Building  Aot  1894  (57  A  58  Viet.  e.  ocxiu.), 
88.106,  107 231 

Main  drainage — London  County  Council — Duty  to 
provide  sewers  and  works — Duty  to  keep  sewers 
so  as  not  to  be  a  nuisance — Neglect  of  duty — 
Mandamua — Metropolis  Management  Act  1855 
(18  A  19  Vict.  c.  120),  s.  135     508 

Management — "New  street** — Paving  expenses - 
Road  taken  over  and  repaired  by  vestry — 
Subsequent  erection  of  houses  at  the  side  of  the 
road— Metropolis  Management  Aot  1855  (18  A 19 
Vict  o.  120),  88.  105,  250— Metropolis  Manage- 
ment Aot  1862  (25  A  26  Vict.  c.  102),  sa.  77, 112  136 

New  street — Buildings  on  one  side  only — Making- 
up — Repairs  by  highway  authority- -Reasonable 
time — Pftving— Apportionment    559 

Offensive  business  —  Whore  gut  is  clesnsed, 
scraped,  or  dealt  with-  Scraped  gut  sorted — 
Business  within  prohibition  —  Public  Health 
(London)  Act  1891  (54  A  55  Vict.  c.  76),  ss.  19 
(1)  (6),  142  (2)  (6)-  Order  of  MetropoUtan  Board 
of  Works,  19th  Nov.  1880 342 

Pftving  new  streets  —  Apportionment  and  de- 
mand — Rescission — Subsequent  apportionment — 
Validity  of — Metropolis  Management  Act  1855 
(18  &  19  Vict.  c.  120),  ss.  57, 105    616 

Plan  approved — Combined  system  under  order  of 
vestry-  Deviation  or  alteration  —  Metropolis 
Management  Aot  1855  (18  A  19  Vict.  c.  120), 
88.74,250  159 

Portico  or  shelter — Supported  entirely  from  porch 
-  Projection  over  pavement  beyond  building 
line— London  Building  Aot  1894  (57  A  58  Vict, 
o.  ocxiii.),  88.  22,  200  (3)   345 

Public  health  —  Unsound  food  —  Seizure  of  by 
officer  of  health — Condemnation — Functions  of 
magistrate — Jurisdiction  of  magistrate  to  con- 
sider whether  article  was  intended  for  food  of 
man— Public  Health  (London)  Act  1891  (54  A 
56  Vict.  0.  76),  s.  47,  Bub-ss.  1,2 630 

Public    health  —  Volunteer    driU    hall-  Private 
property  —  Military    barracks  —  Exemption   - 
Metropolis  Management  Act  1855  (18  A  19  Vict, 
o.  120) 331 

Street — Carriage  traffic  or  foot  traffic — Blocks  or 
flats  forming  quadrangle — (harden  in  centre — 
Carriage  drive  in  and  round-  -Qates  at  entrance  - 


London    Building    Act    1894    (57    A   58  Viet. 

o.  ocxiii.),  s.  7 page  40* 

Streat — Widening— House—  Severance — Right  of 
corporation — Michael  Angelo  Taylor's  Act  1817 
(57  Geo.  3,  c.  xxix.),  88.  80,  82,  96   22S 

Street — Widening — Land  —  Houses —  Severance — 
Right  of  preemption — Michael  Angelo  Taylor's 
Aot  1817  (57  Geo,  8,  c.  xxix.).  se.  80,  96    149 

Street  improvement — (Compulsory  purohaae — Power 
of  local  authority  to  take  part  of  a  house — 
Michael  Angelo  Taylor's  Aot  (57  Geo.  8,  o.  xxix.), 
88.80,  82 664 

Vestry-  Sewage — Urban  district  council — Injuno- 
tion  278 

Widening  street-  -Compulsory  purchase — Severance 
—Michael  Angelo  Taylor's  Act  1817  (57  Ckso.  3, 
c.  xxix.),  88.  80,  96— Metropolis  Management 
AcU  1855  to  1890 584 

(See  Local  Oovemment — Poor  Rate — Praetiee — 
Public  Health— Watenoorlu,) 

MILK. 
(See  .Pood  and  Drugs,) 

MUNICIPAL  CORPORATION. 

Borough  fund-  -  Appeal  against  refusal  of  licence — 

Payment  of  costs  of  chief  constable 273 

(See  Local  Oovernment,) 

MUNICIPAL  ELECTION. 

Election  of  councillors — Disqualification  of  candi- 
date at  time  of  nomination — Power  of  mayor  to 
reject  nomination — Right  of  candidate  to  present 
petition — Municipal  Corporation  Act  1882  (45  A 
46  Vict.  c.  50),  88.  12  (1)  (c),  77,  88  (1) 154 

MUNICIPAL  TRADING. 

Tramway  company-  Running  omnibuses — ^London 
Conatj  Tramway  Act  1896  (59  A  60  Vict.  c.  li), 


586 


MUSIC  LICENCE. 
(See  Innkeeper.) 

NEGLIGENCE. 

Local  authority  —  Work  done  under  statntory 
powers — Employment  of  contractor — Negligence 
of  contractor — Liability  of  local  authority — 
Action  against  local  authority  and  contractor — 
Payment  into  court  by  contractor  with  denial  of 
liability  Recovery  by  plaintiff  of  not  more  than 
sum  paid  into  oourt — Judgment  against  local 
authority 214^ 

NEW  STREET. 

(See  Landlord  and  Tenant — Local  Qovem" 
ment — Metropolis.) 

NUISANCE. 
(See  Public  Health — Surface  Drain,) 

OBSTRUCTION. 
(See  Highway.) 

OFFENSIVE  BUSINESS. 

(See  Metropolis.) 

OFFENSIVE  MATTER. 
(See  Bye-Law.) 

OFF-LICENCE. 
(See  Licensifig,) 

OVERSEER. 

(Sec  Local  Qover-nmeni.) 


MAGISTRATES'    OASES. 


xin 


SUBJECTS  OF   CASES. 


PARISH  COUNCIL. 

M4MMdaMiM$ — Costs  of  action — Saiiotion  of  aotion 
by  parish  meetiiig — Consent  to  inoor  expenses 
over  3d.  in  the  pound page  463 

8prixier  or  well — Bight  to  sue  for  obstruction — 
Local  GoTemment  Act  1894  (56  &  57  Viot.  o.  73), 
88.  8  (1)  («),  25    : 221 

PABLIAMENT. 

Borough  vote — Notice  of  objection — Objector's 
place  of  abode — Mistake — Amendment — Parlia- 
mentazy  and  Municipal  Begistration  Act  1878 
(41  A  42  Yict  o.  26),  s.  28,  sub-s.  2— Registration 
Order  1895  302 

Franchise — Borough — Voter  on  lists — Claiming 
second  qualification — Notice  of  selection  before 
daim  admitted — Validity  of  notice — Bight  of 
appeal — Parliamentary  Begistration  Act  1843  (6 
A  7  Vict.  c.  18),  s.  42 — Parliamentary  and 
Municipal  Begistration  Act  1878  (41  &  42  Vict.  c. 
26),  B.  28  (14)— Begistration  Act  1885  (48  Vict. 
o.  15),  ss.  4  (5),  5(1) 36 

Franchise — Notice  of  objection — Address  of  person 
objected  to — Form  5  (a),  sched.  1,  Begistration 
Order  1895— Begistration  Act  1885  (48  Vict.  c. 
15),  s.  18— Statute  Law  Bevision  Act  1898  (61  A 
62  Viot.  c.  22) 34 

Registration  of  eleotora — ^Notice  of  objection — 
Place  of  abode  of  objector — ^Incorrect  statement 
of — Mistake — Power  of  revising  barrister  to 
amend — Parliamentazy  and  Municipal  Begistra- 
tion Act  1878  (41  A  42  Vict.  c.  26),  s.  28, 
sub-B.  2    24 

Begistration  of  voters — Claimants  list — Mistake  in 
description  of  qualifying  property — Power  of 
revising  barrister  to  amend — Parliamentary  and 
Municipal  Begistration  Act  1878  (41  A  42  Viot. 
c.  26),  8.  28,  sub-ss.  1,2,  13 2l 


PARTY  WALL. 

Notice  —  Sufficiency  —  "  Particulars  of  proposed 
work"— London  Building  Act  1894  (57  &  58 
Vict.  c.  ocxiii.),  s.  90 


9 


PAffPEB  LUNATIC,  MAINTENANCE  OF. 

Arrears — Statute  of  Lioutation  (21  Jao.  1,  o.  16) — 
Bight  of  legal  personal  representative  to  set  up 
the  statute— Lunacy  Act  1890  (53  A  54  Viot.  c.  5) 


12 


PBTBOLEUM. 

Prosecution  for  keeping  petrole  am  without  a  licence 
— Composition  containing  33  per  cent,  of  petro- 
leum oils  —  Inflammable  vapour  —  Petroleum — 
Product  of  petroleum -Petroleom  Act  1871  (34 
A  35  Viot  0.  105),  ss.  3,  7,  14— Petroleum  Act 
1879  (42  A  43  Vict.  c.  47),  s.  2 319 

PICKETING. 
(See  Trade  Union.) 

PIEB. 

Constructed  under  statutory  powers — Bight  of  way 
— Bight  to  stray  on  and  off  pier — Bights  of 
bathing,  fishing,  and  other  purposes  of  recreation 
— ^Dedication — Lost  grant — Evidence  of  user — 
Intention — Obstructions  and  interruptions    305 

PLACE. 

(See  Betting,) 

POLICE. 

Pension  on  retirement — Mode  of  calculating — Con- 
stable employed  on  special  duty — Special  allow- 
ance— ^Whether  special  allowance  is  to  be  inoladed 
as  **  pay  "  or  "  annual  pay  "  —Mode  of  calculating 


*' annual  pay"— PoUoe  Act  1890  (53  &  54  Vict.        'i 

c.  45),  8.  1,  and  sched.  1,  parts  1,  3 page  495> 

Throwing  stones — Power  to  lay  information — No 
authority  of  urban  council — Towns  Police  Clauses 
Act  1847  (10  A  11  Vict.  c.  89),  s.  28~PubUc 
Health  Act  1875  (38  A  39  Vict.  c.  53),  ss.  171, 
253    48ft 

POOB  LAW. 

Quardians — Belief — Unauthorised  purpose— Work- 
men on  strike — Wilful  refusal  to  work — "  Sudden 
and  urgent  necessity  " — Approval  of  Local 
Government  Board- -Juriadiction  of  court — Pro- 
cedure— Poor  Law  Amendment  Act  1834  (4  A  5 
Will.  4,  c.  76)--Poor  Law  Orders  of  Oct.  1870— 
Poor  Law  Amendment  Act  1841  (7  &  8  Vict.  c. 
101)  -Poor  Law  Audit  Act  1848  (11  A  12  Vict 
c.  91),  8.  4— Vagrancy  Act  1824  (5  Geo.  4,  o.  83), 
8.3  224 

Pauper — Settlement — Irremovability — Division  of 
parish — County  of  Wilts  (Calne,  Ac.)  Confirma- 
tion Order  1890,  arts.  15,  16    457 

Belief — Unauthorised  purpose — ^Wilful  refusal  to 
work — Workmen  on  strike — "  Sudden  and  urgent 
necessity  " — Criminal  liability — Bemedy  for  mis- 
application of  rates — Powers  of  Local  Govern- 
ment Board— Poor  Belief  Act  1601  (43  Eliz.  c.  2), 
8.  1— Vagrancy  Act  1824  (6  Geo.  4,  c.  83),  s.  3— 
Poor  Law  Amenument  Act  1834  (4  A  5  Will.  4, 
c.  76),  88.  15,  52,  54— Poor  Law  Audit  Act  1848 
(11  A  12  Vict.  c.  91),  B.  4 596 

Removal  of  pauper — Breaking  residence — Loss  of 
status  of  irremovability    557 

Separation  of  parish  from  union —Adjustment  of 
rights  and  interests — "  Property  "  of  union — 
"  Fixing  "  amount  to  be  paid  by  union  to  parish — 
Poor  Law  Amendment  Act  1834  (4  &  5  Will.  4, 
c.  76),  8.  32— Local  Government  Act  1888  (51  A 
52  Vict.  c.  41),  ss.  24  (2)  (d),  26  (1)    553 

POOB  BATE. 

Assessment — Bateable  value — Pablic-house  — Evi- 
dence of  trade  done  upon  premises — Exceptional 
case— 6  A  7  Will.  4,  c.  96,  s.  1 139 

Assessment— Bateable  value — Public-house — Evi- 
dence     502 

Distress  warrant  for  rates — Appeal  to  quarter 
sessions — Bight  to  appeal  against  warrant — 
Poor  Belief  Act  1743  (17  Geo.  2,  c.  38),  s.  4 115 

Metropolis  —  Quinquennial  valuation  —  Supple- 
mental valuation  list — Alteration  in  value  of 
particular  hereditament — Evidence — Valuation 
(Metropolis)  Act  1869  (32  A  33  Vict.  o.  67),  ss. 
46,47  688 

Museum — Established  by  Act  of  Parliament — 
Public  admission — Possibility  of  beneficial  occu- 
pation— Bateability   673 

Procedure — Appeal  to  quarter  sessions — Notice  of 
appeal — Service  of  notice — Condition  precedent 
to  hearing  appeal — Jurisdiction  of  quarter  ses- 
sions—Poor Belief  Act  1743  (17  Geo.  2,  c.  38), 
8.  4 — Local  Government  Act  1894  (56  &  57  Vict. 

c.  73),  88.  6,  33  490 

(•See  Rating,) 

POBTICO  OR  SHELTEB. 

(See  Metropolis,) 

PRACTICE. 

Appeal  to  Court  of  Appeal — "Criminal  cause  er 
matter  ** — District  rate — Case  stated  by  justices 
on  summons  to  enforce  payment — Judicature 
Act  1873  (36  A  37  Vict.  c.  66),  s.  47— Summary 
Jurisdiction  Act  1879  (42  A  43  Vict.  c.  49), 
88.6  35   47 


XIV 


MAGISTRATES^   CASES. 


SUBJECTS   OF  CASES. 


Costs — Public  antborities — Ac  ion  againnt — Juris- 
diction  of  judge  to  depriye  successful  defendant 
of  eosts — "  Good  cause  " — Conduct  antecedent 
to  tbe  litigation — Public  Authorities'  Protection 
Act  1898  (56  &  57  Vict.  c.  61),  s.  1  (6)— Order 
LXT.,r.  1    page  436 

Injunction — Action  to  restrain  proceedings  under 
Metropolis  Management  Act  1878,  s.  11 — 
Interim  isijunction 661 

Mandanvus  to  justices  to  state  esse — Decision 
"  erroneous  in  point  of  law  ** — Previous  decision 
of  High  Courts  binding  on  justices — Summary 
Jurisdiction  Act  1879  (42  A  43  Vict.  c.  49), 
s.  33(1)   581 

Mode  of  trial — Case  removed  for  trial  under 
Fugitive  OfiFenders  Act  1881  (44  A  45  Vict.  o. 
69),  ».  85 — Jurisdiction  under  Order  in  Council  208 

Order  for  maintenance  of  parent — *'  Sum  adjudged 
to  be  paid" — Appeal  to  quarter  sessions — 
43  EUz.  c.  2,  s.  6 — Metropolitan  Police  Court 
Act  1839  (2  A  3  Vict.  c.  71),  s.  50 487 

PRINCIPAL  AND  AGENT. 

Public  body  —  Negligence  —  Making -up  road  — 
Dangerous  work — Employment  of  contractor — 
Liability  of  public  body     38 

PRINCIPAL  AND  SURETY. 
Bond — Rate  collector — Discharge  of  sureties   133 

PRIVATE  STREET  WORKS. 

Urban  authority — Approval  of  plans — Amendment 
to  resolution  and  plans  by  justices  without  fresh 
notices  to  owners — Jurisdiction  of  justices — 
Construction — Private  Street  Works  Act  1892 
(55  A  56  Vict.  c.  57),  ss.  6,  8,  13 73 

PUBLIC  AUTHORITY. 

(See  Costs — Limitation  of  Action.) 

PUBLIC   HEALTH. 

Deposit  of  plans  of  building  described  otherwise 
than  as  a  dwelling  house — Subsequent  deposit 
of  revised  plans  for  domestic  conversion — 
Building  used  for  the  purposes  of  habitation — 
Prosecution— Public  Health  Act  1875  (38  A  39 
Vict.  c.  55),  88.  158,  159— Public  Health  Acts 
Amendment  Act  1890  (53  A  54  Vict.  c.  59), 
8.  33 205 

Drain  or  sewer  to  take  water  away  from  quarry — 
Drain  or  sewer  for  profit — Vesting  in  local 
nuthority-  Public  Health  Act  1875  (38  A  39 
Vict.  c.  55),  s.  13    191 

Entry  on  land  for  the  purpose  of  the  Act — Showing 
cause  against — Court  of  summary  jurisdiction — 
Evidence  of  sufficiency  of  present  works — 
Admissibility  of— Public  Health  Act  1875  (38  A 
39  Vict.  c.  55),  ss.  36,  305 110 

Infectious  diseases — Order  of  removal  to  hospital 
— Obstruction  of  execution  of  order — Proceed- 
ings for — Power  of  justices  to  inquire  into 
validity  of  order-  Public  Health  Act  1875  (38 
A  39  Vict.  c.  55),  s.  124 254 

Metropolis — General  regulations  by  vestry  as  to 
drainage — Size  of  inspection  chambers — Validity 
of  regulations  614 

Metropolis — Sanitary  conveniences — Stables  and 
atable-yard — "  Workplace  " — Persona  "  in  attend- 
ance "—Public  Health  (London)  Act  1891  (54  A 
55  Vict.  c.  76),  s.  38  649 

Nuisance — Order  to  abate — Prohibition  against 
continuance  and  recurrence — Public  Health  Act 
1875  (38  A  39  Vict.  c.  55),  ss.  96,  105 619 

Person  suffering  from  infectioun  disease — "  Without 
proper  lodging  or  accommodation  "—Patient 
well  provided  for — Danger  of  infection  to  others 


—Public  Health  Act  1875  (38  A  39  Vict.  c.  55), 
8.124    page  270 

Privies  —  Cleansing  by  sanitary  authority — Be- 
coming a  nuisance — Notice  to  owner  to  abate  ^ 
LiabiUty— Public  Health  Act  1875  (38  A  39  Vict, 
c.  55),  88.  42,  43,  94,  95,  96   17 

PubUc  Health  Act  1875  (38  A  39  Viot.  c.  55),  s.  175 
— Land — Compulsory  purchase  —  Sewage  —  Use 
for  infectious  hospital — Ultra  vires 382 

Bates — ^limit  end  exemption  under  local  improve- 
ment Act — ^Limit  removed  by  public  Act — Effect 
on  exemption — Public  Health  Act  1875  (38  A  39 
Victc.  55),  s.  227 2«2 

Riparian  owner — Water  right — "  Injuriously  affect" 
— District  council — Lands  Clauses  Consolida- 
tion Act  1845  (8  A  9  Vict.  c.  18),  s.  68— Local 
Gtovemment  Act  1858  (21  A  22  Vict.  c.  98),  s.  73 
—Public  Health  Act  1875  (38  A  39  Vict.  c.  55), 
8.  332    76 

Sewers — Cleansing — Neglect  of  local  authority  to 
cleanse — Damage  to  adjoining  premises  by  sewage 
— Liability  of  local  authority  to  action  for  such 
damage— Public  Health  Act  1875  (38  A  39  Vict. 
c.  55),  ss.  19,299    328 

Summons  under  Public  Health  (Buildings  in 
Streets)  Act  1888  (51  A  52  Vict.  c.  52),  s.  3— No 
previous  notice —  Second  summons—  Res  judicata  199 

Unsound  meat — Condemnation  by  justice — Com- 
pensation by  local  authority — Arbitration — Duty 
of  arbitrator — Findings  of  fact — Items  of  com- 
pensation—Public Health  Act  1875  (88  A  39 
Viot.  c.  55),  88.  117,  308   286 

(See  Local  Chvemment — Metropolis.) 

PUBLIC    IMPROVEMENTS. 
(See  Local  ChvermnerU.) 

RAILWAY. 

Line  crossing  highway — Liability  of  company  to 
repair  bridge  and  approaches — Power  to  con- 
struct level  crossing — Diversion  of  road — Bangor 
end  Carnarvon  Railway  Act  1851  (14  Vict.  c.  xxi.), 
8.  22 — Railways  Clauses  Consolidation  Act  1845 
(8  A  9  Vict.  c.  20),  88.  16,46    143 

RATING. 

Assessment — Urban  district  rate — "  Land  covered 
with  water** — Artificial  reservoir  of  water  com- 
pany—Public Health  Act  1875  (38  &  39  Vict. 
c.55),s.211    49 

Burgh — Local  authority —Powers-  -Public  Health 
Act  (Scotland)  1867  (30  A  31  Vict.  c.  101),  a.  95 
— Costs  of  opposing  Bill  in  Parliament — Borough 
Funds  Act  1872  (35  A  36  Vict.  c.  91) 353 

Coal  mine — Gross  and  rateable  values — Under- 
ground roads  and  airways — Expenses  of  keeping 
in  repair —Working  expenses  or  **  repairs  " — De- 
duction of,  from  grross  value — Parochial  Assess- 
ments Act  1836  (6  A  7  Will.  4,  c.  96),  s.  1 tiTO 

Drill-hall— Not  used  exclusively  as  such — Validity 
of  objection  to  assessment  on  summonn  to  enforce 
rate— Volunteer  Act  1863  (26  A  27  Vict.  c.  15). 
fl.  26 ; 611 

Exemption — Society  infltitnted  for  purposes  of 
science  exclusively- -Manufacture  and  sale  of 
scientific  remedies  -Annual  voluntary  contribu- 
tions— Donations — Scientific  Societies  Act  1843 
(6  A  7  Vict.  c.  36),  8.  1 694 

Exemption  from  **  all  taxes  and  assessments  what- 
ever"-—Subsequent  taxing  statute — 7  Greo.  3,  c. 
37— City  of  London  Sewers  Act  1848  (11  A  12 
Vict.  c.  163),  169    656 

Exemption  of  building  u»ed  exclusively  for  educa- 
tion of  poor — Institution  to  board  and  instruct 
children— Liverpool  Corporation  Act  1893  f56  A 
57  Vict.  c.  clxxxi.),s.36  189 


MAGISTRATES'   CASES. 


XV 


SUBJXCTS  O?   CASES. 


GraTel  pita — ExhAuation  of  parts — Different  agree- 
menta — Basis  for  rating    page  475 

Land  used  as  railway  for  public  convejance — Ex- 
emption— Sidings,  platforms,  and  lines  at  dock 
station — Connection  with  main  line 270 

Market  garden — Glaeshonses— *'  Agrioultnral  land  " 
—"  Buildings  •*— Agricultural  Bates  Act  1896 
(59  &  60  Vict.  0.  16),  ss.  3, 9 359 

Poor  rate — AdvertisiBir  agent — Hoardings  in,  pub- 
He  streets  -  Displaying  advertisements  thereon — 
Person  who  *'  permitR  *'  the  land  to  be  used  for 
adyeirtiBemente — Bateability  of  advertising  agent 
— ^Advertising  stations  (Bating)  Act  1889  (52  & 
53  Vict.  c.  27),  s.  3  441 

Poor  rate — Change  of  occupation — Payment  of  pro- 
portion— Period  for  making  the  rate — Period 
from  allowance  by  justices  —Issue  of  distress  war- 
rant   444 

Poor  rate — Metropolis — ^Qidnquennial  valuation — 
Supple  oQcntal  valuation  list — Alterations  during 
preceding  twelve  months — Alteration  in  value  of 
particular  hereditament — Evidence — Valuation 
(Metropolis)  Act  1869  (32  &  33  Vict.  c.  67),  ss. 
43.46,47 416 

Poor  rate — Police  station — Besidences  of  oflKcers — 
Bateability  of  residences  394 

Poor  rate — Premises  comprising  station — Continu- 
ous area — Separate  value  and  assessment — One 
valuation  and  assessment 473 

Poor  rate — Bateable  value — Effective  capital  value 
— Cost  of  construction— Beservoir 217 

Poor  rate — Bateable  value — Lairages — Structural 
value — Beceipta  and  expenditure — Admissibility 
of  evidence  425 

Poor    rate — Sewage    carrier — Construction  partly 
below  ground  and  partly  on  raised  embankment 
and    on    arches — Bateability   of,   as  a   whole- 
Exception  applicable  to  underground   sewers - 
P^irochial  Assessment  Act  1836  (6  &  7  Will.  4,  c. 
96),s.l 453 

Beservoir  —  Assessment  —  '*  Land  covered  with 
water"— Public  Health  Act  1875  (38  A  39  Vict, 
c.  55),  s.  211,sub-8.  1  (b)   408 

Valuation — ^Tenements — Weekly  rent — Additional 
payment  for  cleaning,  lighting,  and  watching 
common  staircase — Profit  to  agent — No  profit  to 
owner— Inclusion  in  value  in  list — Valuation 
(Metropolis)  Act  1869  (32  &  S3  Vict.  c.  67),  s.  4.  389 

(See   Highwo/y — Local    Oovemmfint — Poor    Law — Poor 

Rate.) 


BECEIVING  STOLEN  GOODS. 
(See  Criminal  Law. 

BEGISTBATION  OP  ELECTOBS. 
Parochial  electors — Separate  list — Claims  to  be  on 
separate  list  of  parochial  electors — Ownership 
and  occupation  claimants — Jurisdiction  of  revis- 
ing barrister  to  revise  lists — Local  GU)vemment 
Act  1894  (56  A  57  Viot.  c.  73),  ss.  2,  44    348 

BEVENUE. 

Inhabited  house  duty — Poor  law  valuation — '*Pull 
annual  value  *' — "  Actual  amount  of  the  rent  ** — 
"  Tied  '*  licensed  premises— House  Tax  Acts  1803 
(43  Geo.  3,  c.  161),  s.  10  ;  1808  (48  Geo.  3,  c.  55) 
sohed.  B,  rr.  8,  9,  10,  11  ;  1851  (14  &  15  Vict.  c. 
36),  88. 1,  2,  and  schedule 698 

Licence  for  male  servant  — "  Gardener  " — "  Under- 
gardener  " — Employed  **  in  any  capacity  involv- 
ing the  duties  ' '  of  gardener  or  nnder-gardener — 
Spade  work  in  garden  32  &  33  Vict.  c.  14,  ss. 
18,  19(3)     313 

BIGHT  OF  PASSAGE. 
(See  Highway.) 


BIGHT  OP  WAY. 
(8eePt«r.) 

BIPABIAN  OWNEB. 
(See  Public  Health.) 

SALE  OF  BEBB. 

(See  Licennng.) 

SEA  FISHEBY. 

Committee  of  fisheries  district — Appointment  of 
fishery  officer — ^Expenses  of  vessel  and  incidental 
to  appointment — Conditions  as  to  expenditure — 
Power  to  impose — ^When  can  be  imposed — Sea 
Fisheries  Begulation  Act  1888  (51  &  52  Viot.  c. 
54),  8.  6(1) page    27 

SEA  WALL. 
(See  Highway.) 

SEAMAN'S  WAGES. 

Advance  note — Engagement  at  foreign  port — 
Exceeding  one  month's  wages — Deductions — • 
Merchant  Shipping  Act  1894  (57  &  58  Vict.  o. 
60),  88.  124,  140 10^ 

Engagement  of  seaman  abroad — Advanoe  of  wages 
to  seaman — Advance  note — Bight  of  master  to 
deduct — 8  Geo.  1,  c.  24,  s.  7 — Merchant  Ship- 
,ping  Act  1894  (57  A  58  Vict.  c.  60),  ss.  140,  163.  12a 

SEWEB. 

Drainage — Bight  to  pollute  watercour8e^-40  A  41 
Vict.  c.  xxxvi.,  8.  134 409 

(See  Iiocal  Oovemment — Public  Health.) 

SHIPPING. 

Engaging  seamen  for  ships — Licence  of  Board  of 
Trade — Necessity  of  licence  in  case  of  foreign 
ships — Fine — ^Bemedy  for  recovery  of — Merchant 
Shipping  Act  1894  (57  A  f  8  Vict.  c.  60),  ss.  Ill 
(1)  (4),  680  (b),  681  (2) 234 

SHOP. 

Pi^peboy  in  hotel — Domestic  servant — Shop  Hours 
Act  1892  (55  A  56  Viot.  c.  62),  ss.  3,  4,  9  458 

SPECIAL  ACT. 

Prior  general  Act — How  far  latter  is  repealed — 
Local  government — Public  health — Special  Act 
to  erect  water  tower — Effect  of  bye-laws  made 
under  prior  public  Act — Waterworks  Clauses  Act 
1847  (10  A  11  Vict.  c.  17),  s.  93— Public  Health 
Act  1875  (38  A  39  Vict.  c.  55),  s.  157—60  A  61 
Viot.  c.  cxvii 386 

STBEET. 
(See  Local  Qovemment — Metropolis.) 

STBIKE. 
(See  Trade  Union.) 

SUMMABY   JUBISDICTION    (MARBIED  WOMEN) 

ACT  1895. 

Appeal  to  High  Court — Notes  of  proceedings  before 
justices — Duty  of  clerk  to  furnish  notes — Nature 
of  notes  to  be  taken 594 

Notes  of  evidence  before  justices — Duty  of  appellant 
to  supply  two  copies 594 

Wilful  neglect— Agreement  for  separation — Evi- 
dence— Costs  of  wife 595 

58  A  59  Vict.  c.  39,  s.  4 — Summons  for  separation 
order  by  wife  —Illness  of  husband — Order  made 
— Application  by  husband  to  discharge  order — 
Fresh  evidence  500 


XTl 


MAGISTRATES'   CASES. 


SUBJKCTS   OF  CASES. 


SUNDAY. 

Barber — "  Tradesman,  artificer,  workman,  labourer*' 
—29  Car.  2,  o.  7 page  4C2 

SUEFACE  BRAIN. 

NiiiBaiioe  arising  from  alleged  improper  user — 
Order  on  owners  of  premises  to  abate — "  Want 
of  structural  convenience  " — Discretionary  i>ower 
of  local  authority — Sewer — Drain — Public  Health 
Act  1875  (38  &  39  Vict.  c.  65),  ss.  4,  13,  15,  21, 
23,94,95,96 281 

TOLL. 

Pxescriptiye  right  —  Extinguishment  of  old 
franchise  by  statute  5 

PriTate  carriage  of  officer  on  duty — Exemption — 
Army  Act  18S1  (44  A  45  Vict.  c.  58).  s.  143 610 

TBADE  MARK. 

Forged  trade  mark — Offence — Selling  goods  to 
which  forged  trade  mark  is  applied — Reasonable 
ground  of  suspicion  as  to  genuineness  of  trade 
mark  —  Acting  innocently  —  Meaning  of  — 
Merchandise  Marks  Act  1887  (50  &  51  Vict. 
0.  28),  s.  2,  8ub-8.  2    652 

TRADE  UNION. 

Proceedings  against  officers  of — Magisterial  orders 
for  payment  of  sums  due — Civil  debt — Criminal 
proceedings — Certiorari — Orders  regular  on  the  * 
face— Trade  Union  Act  1871  (34  A  35  Vict, 
c.  31),  s.  12 — Summary  Jurisdiction  Act  1879 
(42  &  43  Vict.  c.  49),8.  6 315 

Strike  —  Picketing  —  Inducing  persons  to  break 
contracts — "  Watching  and  besetting  " — Inter- 
locutory injunction  —  Masters'  association  — 
Action  of  tort — Practice — Parties — Order  XVI., 
r.  9 — Conspiracy  and  Protection  of  Property  Act 
1875  (38  &  39  Vict.  c.  86),  ss.  3,  7 182 

Strike — Picketing — "  Watching  or  besetting  " — 
Nuisance — Injunction — Conspiracy  and  Protec- 
tion of  Property  Act  1875  (38  &  39  Vict.  c.  86), 
8.  7    53 

TRAMWAY. 

PurchsMe  by  local  authority — Compulsory  pur- 
chase under  Tramways  Act  1870  (33  &  34  Vict. 
0.  78),  8.  43 — Purchase  under  earlier  local  Act — 
Contingency — Basis  of  valuation — Southampton 
Corporation  Tramways  Act  1897  (60  &  61  Vict, 
c.  oxxvi.),  88.  2,  3,  4   127 

Purchase  of  undertaking  by  legal  authority — 
Purchase,  under  special  Act,  before  expiration  of 
twenty-one  years — Valuation — Contingency  of 
purchase  under  Tramways  Act  1870 — South- 
ampton Coporation  Tramwaj^s  Act  1897  (60  & 
61  Vict.  c.  cxxvi.),  88.  1,  5   413 

UNSOUND  MEAT. 

(See  Public   Health.) 

URBAN  AUTHORITY. 

(See  Local  Qovemment — Privaie  Street  Works — Rates.) 

VACCINATION. 

Certificate  of  conscientious  objection  -  Non- 
production  of  birth  certificate  -  -  Refunal  — 
Vaccination  Act  1898  (61  &  62  Vict.  c.  49),  s.  2, 
sub-s.  1 152   I 


VAGRANCY. 
(See  CrimifULl  Law.) 

VAGRANT. 

Person  suffering  from  delirium  ireme'ns — "Wil- 
fully refusing  or  neglecting"  to  maintain  himself 
—Vagrancy  Act  1824  (5  Geo.  4,  c.  83),  s.  3  page  675 

VESTRY. 

(See  Local  Qovemment — Metropolis.) 

VOTERS,  REGISTRATION  OF. 

Division  of  district  or  borough  into  wards — ^Notioe 
of  objection — Omission  of  notice  to  specify  ward 
of  person  objected  to — Registration  Order  1895, 
sohed.  2,  form  1    575 

(See  ParUamiCnt,) 

WATER  RATE. 

Hotise  with  rent  under  .£10 — Payment  of  water 
rate  by  landlord — "  Person  supplied  with  water  " 
— Liability  for  negligently  allowing  waste  from 
broken  pipe 200 

WATER   RIGHT. 
(See  Public  Health.) 

WATER  SUPPLY. 
(See  Local  Qovemment.) 

WATERWORKS. 

Metropolis  —  Fire  hydrants  —  User  —  Waterworks 
CUuses  Act  1847  (10  &  11  Vict.  c.  17),  ss.  3,  37, 
48— Metropolitan  Fire  Brigade  Act  1865  (28  & 
29  Vict.  c.  90),  a.  32— Metropolis  Water  Act 
1875  (34  &  35  Vict.  c.  113),  s.  34^London 
County  CoDUciJ  (General  Powers)  Act  1894  (57 
&  58  Vict.  c.  ccxii.),  8.  4  484 

WEIGHTS  AND  MEASURES. 

Barrel  used  as  measure— No  facility  by  local 
authority  for  verification  and  stamping — ^Weights 
and  Measures  Act  1878  (41  &  42  Vict  c.  49),  ss. 
29,  44  621 

Coal — Sale  of — Ticket  —  Coal  weighed  at  pur- 
chasers' on  delivery — Weights  and  Measaren  Act 
1889  (52  &  53  Vict.  c.  21),  s.  21  (!)  (2)  104 

Coal  ticket — Merchant  trading  under  trade  name — 
Insertion  of  trade  name  as  seller — Sufficiency 
—Weights  and  Measures  Act  1889  (52  &  53 
Vict.  c.  21),  8.  21     265 

False  or  unjust  weighixi^-machine — Paper  under 
scoop — Facilitate  process  of  weighing — Legality 
of— Weights  and  Measures  Act  1878  (41  A  42 
Vict.  o.  49),  8.  25    336 

WILFUL  DAMAGE  TO  PROPERTY. 

"  Fair  and  reasonable  supposition "  of  right — 
Bona  fides — Jurisdiction  of  justices — Malicious 
Damage  Act  1861  (24  A  25  Vict.  c.  97),  s.  52     ..     1)1 
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HOUSE   OF   LOKDS. 

Nov.  18,  22,  24,  and  25, 1898. 

(Before  The  Lord  Chancellor  (The  Earl  of 
Halsbtiry),  Lords  Watson,  Shand,  Davby, 
and  Lopes.) 

Sandgatb  Urban  District  Council  v.  County 
Council  of  Kent,  (a) 

OF  APPEAL  IN 


ON  APPEAL  FROM  THE  COURT 

ENGLAND. 

Highway — Maintenance  and  Repair — Sea  wail— 
Etplanade — Works  necessary  for  protection  of 
road — Annual  payment — Local  Oovemment  Act 
1888  (51  &  52  Viet.  c.  41),  s.  11.  suh-s,  2. 

A  local  authority  under  an  obligation  to  keep  up  a 
road  is  chargeable  with  the  cost  of  works  neces- 
sary for  the  preservation  of  the  road,  even  though 
they  may  not  actuaUy  form  part  of  it,  such  as 
a  sea  waU  and  groynes  necessary  to  prevent  a 
road  running  along  the  sea  shore  from  being 
periodically  injured  by  inroads  of  the  sea. 

The  fact  that  a  footpath  along  the  tof  of  such  sea 
wall  is,  besides  being  part  of  the  htahway,  used 
as  a  promenade  or  esplanade  for  the  purposes 
cf  pleasure,  does  not  afiect  the  hahUity  to  repair. 

The  words  "  annual  payment  towards  the  costs  of 
maintenance  and  repair "  in  sect.  11,  suh-seet.  2 
of  the  Local  Oovemment  Act  1888  mean  a  pay- 
ment to  be  made  annually  in  respect  of  the 
expenditure  of  the  particuCar  year,  not  a  fixed 
sum  to  be  arrived  at  by  taMng  the  average 
expenditure  over  a  series  of  years. 

Judgment  of  the  Court  of  Appeal  reversed. 

This  was  an  appeal  from  a  judKnient  of  the 
Conrt  of  Appeal  (Lord  Esher,  M.E.,  Smith  and 
Eigby,  L J'J.)  delivered  in  June  1897,  who  had 
reTeraed  a  judgment  of  the  Divisional  Court 
(Cave  and  Lawranoe,  JJ.)  npon  a  case  stated  by 
an  arbitrator  appointed  by  the  Local  Oovemment 

(•)  Reported  by  O.  B.  Mildui,  Esq.,  BMTlster4t-L»w. 
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Board  under  sect.  11,  sub-sect.  4,  of  the  Local 
(^vemment  Act  1888.  The  case  is  raported 
below  in  61  J.  P.  517,  and  on  a  prelimina^  point 
not  affecting  the  present  appeal  in  72  L.  T.  Kep. 
725 ;  (1895)  2  Q.  B.  43.  The  appellants  were  the 
highway  author!^  for  the  district  of  Sandgate, 
and  in  the  year  1893  their  predecessors,  the  Local 
Board  of  Sandgate,  made  a  large  claim  a^nunst 
the  respondent^  under  sect,  ll  of  the  Local 
(jk>vemment  Act  1888,  in  respect  of  the  costs 
alleged  to  have  been  incurred  by  them  during  the 
four  ^ears  ending  the  25th  M!arch  1893,  in  the 
maintenance,  and  repair,  and  reasonable  improve- 
ment of  such  part  of  the  main  road  running  from 
Folkestone  to  Hythe  as  was  within  their  district. 
The  part  of  the  road  referred  to  was  within  the 
urban  district  of  Sandgate,  and  lay  alons  the  sea 
front  and  abutted  upon  the  foreshore.  The  claim 
was  repudiated  by  the  respondents,  and  the  differ- 
ence was  referred  to  the  arbitration  of  the  Local 
Covemment  Board,  and  by  an  order  of  the  Local 
Gk>vemment  Board  under  sect.  63  of  the  Local 
Gk>vemment  Act  1888,  Mr.  Thomas  Codrington, 
a  member  of  the  Institute  of  Civil  Eugineers,  was 
appointed  to  act  as  arbitrator.  The  arbitrator 
published  his  award  in  the  form  of  a  special  case 
on  the  1st  Jan.  1897.  By  the  award,  some  items 
of  which  were  in  favour  of  each  party,  the  county 
council  were  ordered  to  pav  6188Z.  to  the  appellants. 
The  special  case  was  hesu:^  by  the  Divisional  Court 
on  the  19th  March  1897,  and  judgment  was  given  on 
the  6th  April  1897,  confirming  the  award  both  as  to 
the  amount  awarded  to  the  appellants  and  as  to 
the  residue  of  the  award  in  favour  of  the  respon- 
dents, and  the  Court  directed  that  each  party 
should  pay  their  own  costs.  Both  parties  appealed, 
and  the  appe^  were  heard  together  on  the  24th 
and  25th  J  une  1897,  and  judgment  was  given  on 
the  25th  June  1^7,  in  &.vour  of  the  respondents 
on  both  appeals,  directing  the  arbitrator  to  reject 
the  whole  claim  of  the  appellants  and  to  award 
entirely  in  favour  of  the  respondents.  The  road 
in  question  was  a  part  of  a  road  running  from 
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Folkestone  to  Hythe^^and  tn'the^^ybar  1883,  when 
it  became  a  n^in  fa^A^^here  was,  between  the 
carriage  road  and  Ib^  6ea>  what  was  then,  and 
still  was*fti)<)wn^^  the  "  Esplanade."  It  had  been 
mader^i  ^^riaas  times,  and  was  of  varions  widths. 
-  tBejpnfl  that  there  was  a  piece  of  land  between 
'iVoB  esplanade  and  the  carriage  road,  which  was 
*  laid  out  ornamentally  and  planted  with  shrubs. 
As  long  ago  as  1867  the  local  board  had  repaired 
and  improved  it  for  the  purposes  of  a  promenade 
by  regulating  the  width,  kerbing  and  paving  the 
same  throughout.  Thi-onghout  the  entire  length 
it  was  faced  by  a  sea-wall,  the  outer  edge  of  the 
esplanade  being  on  the  top  of  the  sea-walL  This 
sea-wall  had  been  erected  at  different  times  and 
under  different  circumstances,  and  besides  pro- 
tecting the  esplanade  and  ornamental  grounds 
from  the  inroads  of  the  sea,  it  helped  to  protect 
parts  of  the  carriage  road  also. 

Dickens,  Q.C.,  Cunningham  Glen,  and  Drake 
Broekman,  for  the  appellants,  argued  that,  upon 
the  findings  of  the  arbitrator,  the  decision  of 
the  Queen's  Bench  Division  was  right,  and  should 
be  restored.  The  sea  wall  and  groynes  are  found 
to  be  necessary  for  the  support  and  maintenance 
of  the  road,  and  therefore  the  appeUauts  are 
entitled  to  be  repaid  what  they  have  spent  upon 
them.  **  Annual  payment "  in  sect.  11,  sub-sect. 
2  of  the  Local  Government  Act  1888  means  a 
payment  of  the  expenses  incurred  in  each  year. 
The  cases  relied  on  by  the  appellants  in  the 
court  below  {Beg,  v.  InhabitanU  of  Paul  (2  Moo. 
&  Rob.  307),  Meg,  v.  Inhabitants  of  Ba/mher 
(5  Q.  B.  279),  Beg.  v.  Inhabitants  of  Hornsea 
(23  L.  J.  59,  M.  C.)  are  not  applicable,  and  Bea,  v. 
Inhabitants  of  Qreenhow  (35  L.  T.  Bep.  §63; 
1  Q.  B.  Div.  703)  is  really  an  authority  in  favour 
of  the  appellants.    See  also 

Reg.  V.  Inhabitants  of  Lordtmere,  54  L.  T.  Bep. 

766; 
Improvement  Oommisaioners  of  Leek  v.  Justices  of 

Staffordshire,  20  Q.  B.  Div.  794  ; 
Rex  V.  Inhabitants  of  LanduVph,  1  Moo.  A  Bob. 

393; 
Reg.  V.  Inhabitants  of  High  Ealden,  1  F.  ft  F.  678  ; 
Reg.  V.  Inhabitants  of  Henley,  2  Cox  C.  C.  334. 

Macmorran,  Q.C.  and  Bray,  Q.C.,  for  the 
res^ndents,  contended  that  the  findings  of  the 
arbitrator  could  not  be  supported  on  the  evidence. 
In  any  case  the  esplanade  cannot  be  part  of  tibe 
road  for  the  repair  of  which  the  respondents  may 
be  made  liable.  **  Annual  payment"  means  a 
fixed  sum  annually. 

Dickens,  Q.C.  was  not  called  on  to  reply. 

At  the  conclusion  of  the  argument  for  the 
respondents  their  Lordships  gave  judgment  as 
follows : 

The  LoBD  Chancellor  (the  Earl  of  HaJs- 
bury.) — My  Lords:  In  this  case,  before  1  deal 
with  the  merits  of  the  appeal,  I  wish  to  say  a 
word  or  two  upon  the  subject  of  the  form  of  the 
award,  because  I  think  that  scant  justice  has 
been  done  to  the  arbitrator  in  regard  to  the  form 
in  which  this  case  is  stated.  I  tibink,  with  great 
respect  for  those  who  think  otherwise,  that  they 
have  not  sufficiently  considered  the  complex 
nature  of  the  problem  which  the  arbitrator  was 
called  upon  to  solve.  At  common  law  all  parishes 
were  bound  to  repair  their  own  roads.  But  when 
county  councils  were  established,  the  duty  was 
cast  upon  them  of  maintaining  and  keeping  in 


repair  the  main  roads  in  their  counties.     To  that 
there  was  added  a  further  provision,  that  if  any 
local  authority  thought  proper  to  claim  the  right 
of  dealing  wiui  their  own  roads  they  might  do  so. 
But  the  Legislature  did  not,  even  in  such  a  case, 
cast  the  whole  cost  of  the  maintenance  of  their 
roads  on  the    particular    district;    the   county 
council  is  to  make  a  contribution  for  the  purpose. 
In  those  circumstances  it  is  obvious  that  the  ques- 
tion of  amount  is  a  matter  which,  unless  settled 
by  agreement,  can  hardly  be  determined  by  the 
ordinary     courts     of     law.       The     Legislature 
accordingly   provided   that   on    failure   of   the 
parties    to   agree  on    the    contribution  of  the 
county  council    it    should   be    determined   by 
the  Local  Gk>vemment  Board.    There  was  a  road 
bordering  on  the  sea,  in  some  places  close  to  the 
sea,  and  in  some  parte  further  off ;  in  respect  of 
some  part  of  the  road  it  was  contended,  and  found 
by  the  arbitrator,  that  it  was  part  of  the  main 
road,  and  therefore  it  was  beyond  doubt  within 
the  jurisdiction  of  the  arbitrator  to  award  the 
contribution  with  respect  to  the  maintenance  and 
repair  of  that  part  of  the  main   road.    Other 
questions  appear  to  have  been  raised  as  to  whether 
when  a  thing  was  not  actually  part  of  the  main 
road,  but    became    necessary   for   the    support 
of  the   main  road,  so  that  the  road  could  not 
exist  as  a  main  road  without  it,  but  would  be 
in  a    continual   stete   of  disrepair,  the  county 
council    could    be    called   upon    to    repair    it, 
and    further    it    was    apparently   successfully 
contended  that  the  main  road  parted  from  the 
sea  shore  at  a  point  which  was  not  either  the 
main  road  iteelf ,  or  connected  with,  or  forming 
part  of  the  support'  in  maintainaiice  of  it,  and 
that   if  the  local  authority  thought   proper  to 
spend  money  upon  it  there,  they  must  pay  for  it 
themselves.    That  was  the  sort  of  problem  that 
the  arbitrator  had  to  solve,  and  it  is  manifest  from 
the  mere  stetement  of  these  facte  that  he  had  to  fp 
into  them  with  great  minuteness.    [His  Lordship 
discussed  the  form  of  the  award,  and  continued.  J 
Now,  let  me  deal  with  what  I  may  call  the  merits 
of  the  appeal    The  first  and  main  question  is,  of 
course,  whether  the  road  or  an^  part  of  it,  and  if 
so,  what  part,  is  part  of  the  mam  road  P    Subject 
to  the  question  of  the  amount  to  be  allowed,  which 
is  a  question  of  fact  for  the  arbitrator,  he  has 
found  in  terms,  with  respect  to  a  oousiderable 
part  of  it,  that  it  is  part  of  the  main  road,  and 
therefore,  so  far  as  that  part  of  the  award  is  con- 
cerned,  it   is   conclusive    against   the    County 
Council,  and  perfectly  according  to  law.    Then 
there  comes  another  part  as  to  which  he  finds 
that  it  is  not  part  of  the  main  road  strictly  speak- 
ing,  but   is  80   necessary  to   the    maintenance 
of  the  main  road,  that  unless  that  construction 
was  there  the  main  road  mi^ht  be  washed  away. 
It  was  argued  before  the  arbitrator  that  in  point 
of  law  the  expenses,  as  regards  that  part  were  not 
recoverable  because  it  was  not  part  of  the  main 
road.    To  my  mind  that  contention  is  absurd.    Is 
it  common  sense  to  say  that  where  the  obligation 
is  to  maintain  the  road  and  keep  it  in  repair,  you 
can,  by  neglect,  allow  that  duty  to  be  so  disre- 
garded that  in  time  the  road  may  be  washed 
away,  so  that  your  liability  or  obligation  ceases  f 
Such  a  proposition  is,  to  my  mind,  absolutely 
monstrous.     The   obligation   at    common    law, 
(and  the  same  obligations  have  been  handed  on  to 
the  various  bodies  which  in  turn  have  received  by 
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statute  the  obligatioiis  and  duties  in  respect  of 
roads),  is  absolute,  that  they  must  keep  in  repair 
the  roads  in  their  parish.  Can  anythins  be  more 
clear  than  this,  that  the  obligation  is  absomte  in  the 
first  instance  on  the  proper  body  whoever  it  be  P 
Orer  and  oyer  again  it  has  been  decided  that  where 
a  person  is  bound  ratione  tenurx  to  repair  a  main 
ro«id,  and  becomes  insolvent,  the  obligation  im- 
mediately falls  upon  the  parish,  and  that  the 
parish,  or  the  authority  whatever  it  is,  is  bound  to 
take  npon  itself  the  repair.  Tou  cannot,  for 
reasons  of  public  policy  «vhich  are  obvious 
enough,  allow  the  roads  to  get  out  of  repair. 
The  obligation  has  always  b^n  held  to  be  sibso- 
lute  and  everlasting,  and  you  cannot  get  rid  of 
it  except  by  statute.  Then  the  proposition 
appears  to  he  this,  that  if  you  take  a  main  road 
(not  merelj[  the  via  trita,  but  that  part  of  it 
which  is  said  to  be  dedicated  to  the  public),  your 
jurisdiction  must  be  limited  to,  and  does  not  go 
an  inch  beyond  that  which  is  the  highway.  If 
that  be  so,  if  you  want  to  cut  a  gutter  to  prevent 
the  road  from  being  flooded,  or  to  take  a  culvert 
under  it,  where  is  your  culvert  to  start  P  Have 
you  no  jurisdiction  to  dig  a  hole  to  allow  the 
water  to  go  through  the  culvert,  so  as  to  preserve 
the  road  F  The  &uth  is  that  you  might  put  for- 
ward half  a  dozen  hypotheses  to  show  that  such  a 
construction  of  the  mw  would  redu'ce  the  whole 
thing  to  an  absurdity,  and  render  the  adminis- 
tration of  the  road  authority  absolutely  impos- 
sible. I  have  no  hesitation  in  saying  that,  as- 
suming a  thing  to  be  necessa^  for  the  preserva- 
tion of  the  road,  and  assuming  that  the  local 
authority  is  under  obligation  to  keep  up  the  road, 
the  law  of  England  is  that  you  shall  keep  up 
that  road  by  whatever  means  are  appropriate 
and  necessaiy  to  do  it.  Of  course  I  do  not  omit 
to  notice  the  cases  where  the  road  itself  has  been 
destroyed,  but  as  Blackburn,  J.  said  in  one  of 
the  cases  quoted  to  us,  it  is  always  a  question 
of  much  or  little ;  it  is  not  because  a  part  of  the 
road  is  washed  away  that  the  road  is  destroyed. 
In  the  case  to  which  his  Lordship  applied  those 
observations  the  whole  road  was  for  a  considerable 
distance  overlaid  with  earth  which  had  fallen 
from  a  hill,  but  the  line  of  the  road  was  ascertain- 
able, and  it  was  said,  and  it  appears  to  me  ob- 
viously good  sense,  that  whenever  you  are  dealing 
with  any  general  proposition  you  may  brinff  it  so 
near  to  the  line  as  to  make  it  an  absui^ty.  In  that 
particular  case  he  thought  that  the  obligation 
upon  the  parish  was  not  got  rid  of,  although  it 
would  involve  considerable  work  to  remove  the 
obstruction,  which  for  the  moment  had  destroyed 
the  passage  way  along  the  road :  (Beg,  v. 
Qreenhow  (u&i  8Up.).  The  question  which  arose 
with  respect  to  the  groynes  appears  to  be 
sasceptible  of  the  same  answer.  The  arbitrator 
has  TOund  that  these  groyoes  are  necessary  for 
the  maintenance  of  the  road,  and,  as  it  appears 
to  me,  quite  rightly.  Then  the  proposition  is 
this:  Tou  cannot  do  anjrthing  of  this  sort  to 
maintain  the  road ;  you  must  allow  it  to  go  out 
of  repair  every  year,  although  that  would  involve 
extraordinary  and  unnecessary  expense  to  the 
parish  or  local  body,  whatever  it  might  be ;  you 
must  do  that  because  your  only  power  is  to  repair 
the  load.  In  that  argument  I  thmk  that  the  word 
"  maintenance ''  appears  to  have  escaped  the  atten- 
tion of  those  so  arguing :  the  "  maintenance  *'  of 
the  road  is  quite  as  much  a  part  of  the  duty  as 


the  "  repair."  Therefore,  it  appears  to  me  that 
it  follows  the  same  line  of  thought,  and  that  the 
award  is  perfectly  good.  As  regards  the  determi- 
nations of  the  arbitrator  so  far  as  questions  of 
fact  are  concerned,  we  have  no  power  to  criticise 
them.  The  one  question  of  law  which,  as  it 
appears  to  me,  is  really  open  upon  this  award,  is 
the  question  about  the  annual  contribution.  It 
appears  to  me  to  have  been  sufficiently  answered 
in  the  course  of  the  discussion  here.  It  is  suggested 
that,  though  the  contribution  is  not  perhaps 
intended  to  be  a  flxed  sum,  still  that  you  must 
take  it  over  an  average  of  years.  That  might  or 
might  not  have  been  a  very  good  way  to  arrive 
at  it.  I  do  not  say  the  contrary,  but  my  answer 
is,  that  there  is  no  foundation  for  it  in  the  statute. 
The  statute  reasonably  read  seems  to  me  to 
provide  that  it  is  to  be  a  reasonable  sum  de  anno 
in  annum  in  each  of  these  cases  to  be  determined 
each  year.  I  can  see  good  reasons  why  the  Legis- 
lature should  have  so  enacted,  but  I  am  content 
with  saying  that,  whatever  the  reasons  were,  the 
Legislature  has  so  enacted ;  and  it  appears  to  me, 
therefore,  that  it  is  the  only  rule  which  can  be 
applied  to  this  case.  Under  these  circumstances, 
it  appears  to  me  that  the  original  ludgment  of 
the  Queen's  Bench  Division  was  right,  and  that 
the  judgment  of  the  Court  of  Appeu  ought  to  be 
reversea.  I  cannot  hel^  saying  further  that,  if 
any  such  question  as  it  was  sought  to  raise 
here  by  mixing  up  the  facte  that  have  been 
found  with  the  law,  was  open  to  the  court,  there 
would  be  an  end  to  arbitrations  altogether.  It 
has  been  the  policy  of  our  law  to  treat  awards  as 
final  and  conclusive  between  the  parties.  There 
are  familiar  grounds  known  to  every  lawyer  upon 
which  an  award  can  be  impeaclied,  but  the 
remarkable  thing  in  this  case  is  that  no  such 
question  is  raised,  and  it  seems  to  me  that  if 
your  Lordships  were  to  give  the  least  countenance 
to  such  a  proceeding  as  this,  it  would  be  fatal,  not 
only  to  the  law  of  arbitration  generally,  but 
certainly,  having  regard  to  the  complex  questions 
which  civil  engineers  have  to  deal  with  in  these 
matters,  it  would  render  it  absolutely  hopeless  to 
determine  questions  of  this  sort  between  a  local 
authority  and  a  county  council.  For  these  reasons 
I  move  your  Lordships  that  the  judgment  of  the 
court  below  be  reversed. 

Lord  Watson. — Mj  Lords:  I  agree  with  the 
Lord  Chancellor  in  thinking  that  the  single  ques- 
tion of  law  raised  in  the  argument  in  this  appeal 
relates  to  the  accounting  between  the  two  parties, 
raising  the  question  whether  the  actual  sum  is  to 
be  ascertained  annually  having  regard  to  the  out- 
lay of  the  urban  authority,  the  sum  expended  by 
the  urban  authority,  or  is  it  to  consist  of  a  more 
or  less  definite  sum  which  is  to  be  payable  from 
year  to  year,  irrespective,  apparently,  of  the  cost 
to  which  the  local  authority  may  have  been  put 
in  that  year.  Upon  the  rest  of  the  case  I  concur 
generally  in  all  the*  observations  that  have  been 
made  by  the  Lord  Chancellor,  and  it  is  matter 
of  great  regret  that  the  courto  have  been  solicited 
to  entertain  a  great  number  of  questions  with 
which  they  have  nothing  whatever  to  do.  Those 
questions  are  as  much  oarred  by  the  decision  of 
the  arbitrator  on  points  of  fact  as  if  he  had  been 
a  separate  tribunal  of  equal  jurisdiction  with  the 
court  iteelf .  It  was  said  that  a  question  of  law  is 
involved.  There  is  no  such  question.  There 
would  have  been  one  if  the  law  had  been  in  the 
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condition  assumed  by  the  respondents,  that  no 
part  of  a  high  road  could  eyer  be  used  for  pur- 
poses of  recreation.  The  use  of  the  esplanade 
for  any  jus  spatiandi  or  purposes  of  amusement 
is  in  no  way  inconsistent  witn  its  being  a  part  of 
the  road.  The  matter  of  amount  of  yaluation 
assessed  by  the  arbitrator  is  as  much  within 
his  ezclusiye  jurisdiction  as  the  other  questions 
of  fact. 

Lord  Shand. — ^Mj  Lords .-  I  haye  also  come  to 
the  conclusion  that  the  judgment  of  the  Court  of 
Appeal  cannot  be  sustained.  Upon  the  important 
question  that  has  been  argued  before  us  the  judg- 
ment of  that  court  proceeds  on  the  yiew  that 
what  is  called  the  esplanade  was  in  point  of  fact 
a  promenade  made  for  a  pleasure  walk  or  lounge 
for  the  benefit  of  Sand^te,  its  inhabitants,  and 
those  who  are  interested  in  promoting  its  welfare, 
and  that  it  was  not  a  path  made  as  part  of  the 
public  road.  The  conclusion  to  which  the  Court 
of  Appeal  came  upon  that  subject  is  admitted 
to  be  sound  so  far  as  regards  one  part  of 
this  road,  but  I  think  that  their  judgment  as  to 
the  other  part  cannot  be  sustained,  because  the 
arbitrator  nas  expressly  said  that  *'  the  footway 
or  esplanade  which  interyenes  between  the  sea 
wall  and  the  carriage-way  was  and  is  part  of  the 
road,"  and  again  he  says,  "  the  sea  wall,  whether 

Sart  of  the  road  or  not,  was,  preyious  to  its 
estruction  by  the  sea,  in  extent  and  circumstance 
such  that  its  destruction  inyolyed  the  destruction 
of  some  part  of  the  road ; "  and  "  the  erection  of 
this  wall  was  necessary  for  the  protection  of  the 
road.''  It  appears  to  me  that  these  findings  by 
the  arbitrator  upon  this  matter  of  fact  dispose  of 
the  yiew  that  tms  esplanade  was  a  mere  pleasure 
ground  and  not  a  path  forming  part  of  tne  road, 
and  therefore  that  the  judspnent  of  the  Court  of 
Appeal  cannot  be  afifirmeo.  [His  Lordship  pro- 
ceeded to  criticise  the  form  of  the  award  and 
special  case,  and  expressed  an  opinion  that  it 
should  haye  been  remitted  to  the  arbitrator  to  be 
restated,  and  continued  :]  At  the  same  time  I  am 
not  prepared  to  say,  upon  a  critical  examination 
of  such  loose  statements  by  the  arbitrator  as  we 
haye  here,  that  I  differ  from  your  Lordships  who 
haye  preceded  me  in  regard  to  the  motion  which 
has  been  made.  With  regard  to  the  other  question, 
I  mean  as  to  the  clause  of  the  statute  which  pro- 
yides  for  an  annual  payment,  I  agpree  with  the  con- 
clusion at  which  your  Lordships  haye  arrived. 
The  words  of  the  statute  are  these :  **  The  council 
shall  make  to  such  authority  an  annual  payment 
towards  the  cost  of  the  maintenance  and  repair, 
and  reasonable  improyement  connected  with  the 
maintenance  and  repair  of  such  road."  There  is 
no  suggestion  there  of  that  annual  payment  being 
estimated  upon  an  ayerage.  If  the  Legislature 
intended  that,  it  has  certeinly  not  expressed  it, 
and  I  agree  with  your  Lordships  in  thinkine  that 
this  expression  '*  annual  payment "  is  intended  to 
indicate  the  moneys  that  are  laid  out  for  that 
particular  j^ear,  and  not  upon  an  ayerase  of  years. 
In  conclusion  I  haye  only  to  say  that  1  hope  that 
this  case  will  not  be  accepted  as  a  precedent  for 
future  cases  which  may  come  for  the  decision  of 
the  court  submitted  by  arbitrators  under  the 
statnte. 

Lord  Dayby. — ^My  Lords:  I  entirely  agree 
with  the  motion  wnioh  has  been  made,  and 
if    it   were   not   that   we    are    differing    from 


an  unanimous  judgment  of  the  Court  of 
Appeal,  I  should  not  have  felt  it  neces- 
sary to  add  anything  to  what  has  been  already 
said,  but  I  will  shoruy  state  the  reasons  why  I 
differ  from  the  conclusions  come  to  by  the  Court 
of  Appeal.  Two  questions  seem  to  haye  been 
decided  by  that  court,  first,  that  the  footway, 
which  is  called  the  esplanade,  was  not  part  of  the 
main  road;  and,  secondly,  that  there  was  no 
liability  in  the  appellants  to  construct  a  sea  wall 
for  the  protection  of  the  road,  and  therefore  that 
they  could  not  charge  the  expense  of  that  con- 
struction against  the  respondents.  With  reeard 
to  the  first  question,  we  naye  the  express  finaing 
of  the  arbitrator  that  "  the  footway  or  esplanade 
which  interyenes  between  the  sea  wall  and  the 
carriageway  was  and  is  part  of  the  road.'*  That 
is  a  question  of  fact,  and  the  yiew  of  the  Court  of 
Appeal,  as  it  seems  to  me,  can  only  be  supported 
either  on  the  ground  that  under  no  circumstanoes 
could  the  footway  which  is  called  the  esplanade  be 
part  of  the  main  road,  which  appears  to  me  to  be 
quite  untenable  as  a  general  proposition,  or  that  it 
appears  on  the  face  of  the  case  that  there  was  no 
eyidence  upon  which  the  arbitrator  could  properly 
find  that  it  was  part  of  the  main  road.    The  latter 

S>int  was  the  point  which  was  pressed  upon  the 
ouse  by  the  kamed  counsel  for  the  respondents, 
but  when  we  turn  to  the  findings  of  fact  in  the 
special  case  it  appears  to  haye  no  foundation  what- 
eyer.  With  reflpurd  to  the  sea  wall  I  understand  the 
case  to  mean  wat,  in  tJie  opinion  of  the  arbitrator, 
it  is  also  part  of  the  road,  out  whether  I  am  right 
or  not,  it  is  perfectly  clear  that  he  considers  as  a 
fact  that  tiie  sea  wall  was  necessary  for  the  pro- 
tection of  the  road,  and  whether  it  is  part  of  the 
road,  or  necessary  for  the  protection  ox  the  road, 
in  my  opinian  the  cost  of  it  might  equally  well  be 
chargeable  to  the  respondents.  It  has  no  doubt 
been  decided  in  the  courts  that  where  a  ro&d  has 
altogether  disappeared  and  is  no  longer  existent, 
as,  V)r  example,  where  the  site  of  the  old  road  has 
become  part  of  the  bed  of  the  sea,  or  possibly  the 
bed  of  a  riyer,  there  is  no  liability  to  replace  the 
road,  for  the  reason  which  has  been  mentioned, 
that  an  essential  all^ation  or  ayerment  in  an 
indictment  for  non-repair  of  a  road  is  that 
**  there  was  and  is  a  road  from  the  point 
A.  to  B."  and  there  is  therefore  no  liaoility 
on  a  road  authority  to  make  a  new  road 
under  those  circumstances.  And  it  must  also 
be  said  that  there  is  no  liabili^  upon  the 
road  authorities,  which  could  be  enforced  either 
by  indictment  or  otherwise,  to  do  any  particular 
work.  Their  liability,  either  at  common  law  or 
by  statute,  is  ffeneral,  to  repair  and  maintain  the 
highway,  leaymg  it  to  them  to  find  out  the  best, 
or  at  any  rate  a&quate,  means  of  discharging  that 
liability.  But  no  such  question  is  r<iised  here. 
The  question  here  is  whether  the  construction  of 
the  sea-wall  and  the  groynes  (which  seem  to  me 
to  stand  in  the  same  position)  was  a  reasonable 
way  of  performing  the  dutjr  imposed  by  statnte 
on  the  custriot  coundl  of  maintainine  the  road  in 
a  proper  state  of  repair.  The  site  of  this  road  is 
exposed  to  inroads  from  the  sea  ,and  it  appears 
from  the  statements  in  the  special  case  that  the 
experience  of  some  years  past  has  shown  that  the 
sea,  unless  it  is  kept  out  by  adequate  works,  will 
break  oyer  the  road  and  cut  it  up,  and  render  it 
temporarily  impassable,  or  reduce  it  to  a  state  in 
which   it   reqmres   continuous   and    oonstantly 
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recurriog  repairs.  I  agree  that  it  would  be 
contrary  to  common  sense  to  say  that  it  would 
not  be  a  reasonable  and  economic  mode  of  keep- 
ing the  road  in  repair — and,  indeed,  one  might 
almost  say  the  only  wa^  of  maintaining  and 
keeping  the  road  in  repair — to  construct  a  work 
which  would  protect  the  road  from  damage  arising 
from  the  inroads  of  the  sea.  At  any  rate,  it 
M^pears  to  me  to  be  purely  a  question  of  fact. 
The  arbitrator  finds  that  it  was  necessary  for  the 
protection  of  the  road,  and  we  are  bound  by  his 
statement  of  facts.  On  these  g^unds  I  feel 
bound  to  say  that  the  decision  of  the  Court  of 
Appeal  cannot  be  supported,  and  that  the  judg- 
ment of  the  Queen's  ^ench  Division  ought  to 
be  restored.  With  regard  to  the  construction  of 
the  Act  as  to  the  annual  payment  I  have  nothing 
to  add  to  what  has  alroady  fallen  from  your 
Lordships. 

Lord  LxTDLOW. — My  Lords :  I  venture  to  say, 
with  great  respect  for  the  court  below,  that  I 
think  that  this  award,  when  fiurly  and  fully  con- 
sidered, has  been  somewhat  too  severely,  and 
somewhat  undeservedly  found  fault  with  in  the 
court  below.  I  presume  that  awards  are  not  to 
be  examined  with  a  homoeopathic  minuteness,  but 
ought  to  be  read  with  a  willing  mind,  and  I 
thmk  that  if  this  award  is  so  read,  it  is  not 
very  difficult  to  understand  what  was  in  the  mind 
of  the  arbitrator.  I  consider  that  this  case  is 
entirely  concluded  by  the  findings  of  fact,  which 
cannot  be  disturbed  and  cannot  be  reviewed.  I 
am,  therefore,  unable  to  i^^ree  with  the  judgment 
of  the  Court  of  Appeal,  and  I  think  that  Cave,  J. 
was  perfectly  right  when  he  said  that  the  award 
ought  to  stand.  I  have  only  one  more  observa- 
tion to  make,  and  that  is  with  regard  to  the 
words  "annual  payment."  It  was  contended 
before  ub  that  "  annual  payment"  had  reference 
to  an  amount  to  be  arrived  at  over  a  series  of 
years.  I  cannot  adopt  that  view.  I  think  that 
what  was  meant  was  this :  A  payment  to  be  made 
annually  in  respect  of  the  expenditure  to  be 
ascertained  in  the  particular  year.  Probably  the 
idea  which  the  legislators  had  in  their  minds  was 
this,  that  by  so  enacting  any  difficulty  with 
regard  to  the  rate  that  might  be  made  being 
rs&oeneotiTe  would  be  avoided.  I  entirely  agree 
with  the  motion  that  has  been  made. 

Judgment  appealed  from  reversed,  the  reepon' 
dente  to  pay  to  the  appellants  the  costs  in 
this  House  and  in  the  Q^een's  Bench 
Division,  each  party  to  pay  their  own  costs 
in  the  Court  of  Appeal,  (a) 

Solicitors  for  the  appellants.  White,  Borrett, 
and  Co.,  for  Messrs.  Brockman,  Folkestone. 

Solicitors  for  the  respondents,  Prior,  Chvrch, 
and  Adams,  for  Warner  and  Turner,  Maidstone. 


(a)  Tfais  was  vndantood  to  be  on  the  gronnd  that 
ttiM  were  oioss  iqypeals  to  the  Conrt  of  Appeal^  both  of 
whioh,  m  the  view  of  the  House  of  Lords  ought  to  have 
been  diamiaaed. 


Nov.  25  and  28, 1898. 

(Before  the  Lobd  Chancellor  (the  Earl  of 
Halsbury),  Lords  Watson,-  Shand,  Davbt, 
and  Ludlow.) 

Mayob    and    Cobpobation    op    Windsob   v. 

T  AY  lob.  (a) 

on  appeal  fboh  the  coubt  of  appeal  in 

ENGLAND. 

ToUs — Prescriptive  right — Extinguishment  of  old 

franchise  6^  statute. 

A  mtmidpal  corporation  had,  up  to  the  year  1734, 
a  prescriptive  right  to  take  certain  customary 
toUs  for  the  passage  over  a  bridge  belonging  to 
them.  In  17o4  they  obtained  an  Act  of  Parlia- 
ment which  recited  their  right  to  take  the  cue- 
tomarv  tolls,  and  enumerated  them,  and  provided 
that  trie  said  customary  toUs  should  "  be  and 
remain  vested  in  the  said  "  m^iyor  and  corpora- 
tion. In  1819  another  Act  was  passed  which 
repealed  the  Act  of  1734,  and  made  som£  altera 
tions  in  the  scale  of  tolls.  The  Act  of  1819  wcu 
a  temporary  Act,  and  its  provisions  were  allowed 
to  lapse.  The  corporatum  claimed  a  right  to 
continue  to  take  the  prescriptive  tolls. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  prescriptive  right  to  take  tolls  was,  on 
the  passing  of  the  Act  of  1734,  merged  in  and 
extinguished  by  the  statutory  right,  and  cotUd 
not  be  revived  on  the  cessation  of  the  statutory 
right. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Smith,  Rigby,  and  Collins,  L.JJ.), 
reported  in  77  L.  T.  Rep.  585 ;  and  (1898)  1  Q.  B. 
1^,  who  had  reversed  a  decision  of  Lord  Russell, 
O.J.,  in  an  action  tried  before  him  without  a  jury. 

The  question  was,  whether  the  appeUants  were 
entitled  to  levy  certain  tolls  for  passage  over 
Windsor  Bridge,  and  the  respondent  sued  the 
appellants  for  one  such  toll  paid  by  him  under 
protest  and  also  on  a  claim  for  a  declaration  as  to 
the  right  to  the  toll  and  for  an  injunction. 

Windsor  Bridge  was  a  bridge  built  under  a 
statute  passed  in  1819  over  the  Thames,  and 
afforded  a  means  of  communication  between  the 
counties  of  Berks  and  Bucks.  It  was  wholly  within 
the  borough  of  New  Windsor.  The  roads  on  both 
sides  of  the  river  Thames  leading  to  Windsor 
Bridge  were  public  highways,  and  were  repaired 
by  the  highway  authorities. 

The  appellante  asserted,  and  the  Lord  Chief 
Justice  lound,  that  the  corporation  had,  prior  to 
1734,  a  prescriptive  right  to  certain  tolls,  the 
amounte  and  nature  whereof  are  set  forth  in  the 
preamble  to  the  Act  of  9  Q^&o.  2,  c.  xv.,  hereinafter 
mentioned.  In  the  ninth  year  of  the  reign  of 
C^^rge  2  the  corporation  applied  to  Parliament 
for  and  obtained  an  Act  (c  xv.),  the  material  pro- 
visions of  which  are  as  follows : 

Whereas  the  mayor,  bailiffs,  and  bnigeesee  of  the 
borough  of  New  Windsor,  in  the  ooonty  of  Berks,  are 
lawfuUy  seised  of  the  great  bridge  over  the  river  of 
Thames,  oommonly  oalled  or  known  by  the  name  of 
Windsor  Bridge,  set,  Ijing,  and  being  in  New  Windsor 
aforesaid,  and  o^  the  way  thereon,  leading  from  New 
Windsor  aforesaid  to  Eton,  in  the  ooontj  of  Bucks,  with 
the  appnrtenanoea  thereof,  and  are  obliged,  by  reason  of 
their  tenure,  to  repair  and  maintain  the  same,  and  for 
that  porpose,  by  themselves,  their  officers,  deputies,  or 
assigns,  have  received,  and  are  entitled  to  receive,  certain 

(•)  Beporlad  by  C.  S.  Maldik,  Esq.,  B«Ristor-ftl-Law. 
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Giutomary  tolls  for  pontage  and  passa^  oTer  and  under 
the  said  bridge ;  that  is  to  eay  : 

The  tolls  were  then  enumerated.  After  the 
recital  of  a  lease  of  the  bridge  to  one  J.  Herring 
the  Act  provided  that  the  oustomary  tolls 

Shall  be  and  remain  Tested  in  the  said  mayor,  bailiffs, 
and  borgesses,  and  their  snooessors,  who  shall  stand  for 
ever  chargeable  for  the  repairing,  maintaining,  and  new 
making  of  the  said  bridge  and  way  when  and  as  often  as 
need  shall  require. 

From  the  passing  of  this  Act  of  9  Geo.  2,  until 
1819  the  corporation  and  its  lessees  levied  the  tolls 
under  and  in  accordance  with  this  Act.  In  the 
year  1819  the  ancient  bridge  had  become  ruinous, 
and  the  corporation  required  funds  if  a  new 
bridge  was  to  be  provided.  It  accordingly  applied 
to  Parliament,  and  obtained  the  Act  of  59  Geo.  3, 
c.  oxxvi.  This  Act  provided  for  the  demolition 
of  the  old  and  the  building  of  a  new  bridge  and 
enacted 

That  when  and  as  soon  as  the  said  bridge  shall  be 
taken  down  or  rendered  impassable  the  said  reoited  Aot 
(the  Act  of  Qeo.  2)  shall  be  and  the  same  is  hereby 
repealed,  and  it  shall  and  may  be  lawful  to  and  for  the 
said  mayor,  bailiffs,  and  bnrgesses  of  the  boroogh  of  New 
Windsor  aforesaid  for  the  time  being  or  the  major  part 
of  them     ...    to  boild  a  new  bridge  : 

In  manner  and  of  materials  specified  in  the  Act. 
Power  was  given  to  erect  turnpikes  and  toll-gates, 
and  the  tolls  chargeable  were  enumerated.  It  was 
also  provided : 

That  nothing  in  this  Aot  contained  shall  prejudice  the 
rights,  or  tend  to  be  constmed  to  defeat  or  abridge  the 
mayor,  bailiffs,  and  burgesses  of  the  borough  of  New 
Windsor  aforesaid  of  the  powers  granted  to  them  by 
their  charters,  but  that  the  said  corporation  shall  con- 
tine  to  hold  and  enjoy  such  rights,  privileges,  benefits, 
and  advantages  as  are  granted  to  them  in  and  by  their 
said  charters,  or  to  which  they  are  entitled  by  prescrip- 
tion or  otherwise,  in  as  full,  ample,  and  beneficial  a 
manner,  to  all  intents  and  purposes,  as  they  did  before 
the  passing  of  this  Act,  or  could  or  might  have  done  in 
case  this  Act  had  not  been  made  ;  anything  in  this  Act 
contained  to  the  contrary  notwithstanding. 

A  bridge  was  built  and  erected  under  the  Act 
of  1819,  the  money  being  raised  in  accordance 
with  its  proviHions,  and  the  tolls  authorised  by 
the  Act  of  1819,  which  were  not  the  same  as  the 
tolls  under  the  earlier  Act,  were  levied  subject  to 
its  terms. 

In  1842,  when  the  Aot  of  1819  expired,  the  debt 
cjntracted  under  the  Act  had  not  been  dis- 
charged, and  accordingly  the  corporation  applied 
for  and  obtained  another  Act— 5  Yict.  o.  viii. — 
which  was  to  continue  to  be  in  force  for  the  space 
of  thirty-one  years,  and  from  thence  to  the  end  of 
the  then  next  Session  of  Parliament. 

The  Act  of  1842  expired  on  the  6th  Aug.  1874, 
and  the  corporation  did  not  apply  for  any  fresh 
statutoiT  powers,  and  the  money  raised  for  build- 
ing the  bridge  had  been  repaid.  The  corporation 
then  claimed  a  revival  of  the  right  to  the  prescrip- 
tive tolls  mentioned  in  the  preamble  to  the  Aot  of 
Geo.  2. 

In  Jan.  1896  the  respondent  gave  the  appel- 
lants notice  that  he  disputed  the  right  to  toll  and 
intended  to  proceed  to  raise  the  question  of 
ri^^ht,  and  on  the  3rd  Feb.  1896  commenced  this 
action. 

Craekanihorpe,  Q.O.,  Sir  E.  Olarke,  Q.O.,  CouH- 
hope  MunroBt  and  /.  B.  AtJnn  appeared  for  the 
a^ipellants,  and  contended  that  the  Act  of  1734 


was  only  intended  to  confirm  the  prescriptive  tolls, 
and  the  affirmation  of  a  right  does  not  destroy  it : 
(Co.  Litt.  115a).  Before  the  Act  the  only  remedy 
which  the  corporation  had  against  a  person  who 
did  not  pay  was  by  action  in  each  case,  and  the 
Act  was  intended  to  enlarge  their  remedy  by 
giving  a  power  of  distress,  not  to  abolish  their 
prescriptive  rights.  The  words  exempting  free- 
men were  intended  to  exempt  freemen,  who  were 
a  well-known  class  of  persons  in  the  borough 
easily  identified,  from  liability  to  the  summary 
remedy  by  distress.  The  other  side  rely  on  Cor- 
poration of  Manchester  v  Lyone  (47  L.  T.  Rep. 
677 ;  22  Ch.  Div.  287)  and  Corporation  of  Man- 
Chester  v.  Peverley  (reported  m  a  note  to  the 
former  case  in  22  Oh.  Div.),  but  they  are  distin- 
guishable. Collins,  L.J.  relied  on  the  opinion  of 
Littledale,  J.,  in  the  Islington  Market  BiU 
(3  CI.  &  Fin.  513),  but  he  pushed  it  too  far.  Up 
to  1819  the  corporation  took  tolls  by  their  pre- 
scriptive right  confirmed  by  the  Act  of  1734. 
The  Act  of  1819  imposed  temporary  tolls  for  a 
temporary  purpose,  till  the  loan  incurred  for 
rebuilding  the  bridge  was  paid  off,  but  did  not 
affect  the  old  rights  of  tne  coiporation.  No 
doubt  if  the  Act  of  1734  abolished  the  prescrip- 
tive toUs,  the  Act  of  1819  did  not  revive  them ; 
but  we  say  that  the  former  Act  had  not  that  effect. 
The  corporation  have  always  repaired  the  bridoe, 
but  if  the  tolls  are  abolished  by  whom  will  it  be 
repaired  P    It  is  not  a  county  bridge. 

Witt,  Q.C  and  Danekwerts,  who  appeared  for 
the  respondents,  were  not  called  upon  to  address 
their  Lordships. 

At  the  conclusion  of  the  arguments  for  the 
appellants,  their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancbllob  (The  Earl  of  Hals- 
bury). — ^My  Lords :  There  are  one  or  two  points  in 
this  case  which  may  depend  on  subsequent  in- 
vestigation and  decision,  but  there  is  one  point 
which,  to  my  mind,  is  perfectly  conclusive,  and  as 
it  appears  to  me,  is  the  only  point  for  your  lord- 
ships to  decide — ^I  mean  the  effect  of  the  Act  of 
9  Geo.  2  upon  the  existing  franchise,  and  the  con- 
sequent decision  that  must  follow  upon  the  effect 
of  that  statute.  I  am  the  more  desirous  of  confining 
what  I  have  to  say  to  the  effect  of  that  statute, 
and  the  consequences  following  upon  the  repeal 
of  that  statute,  becase  I  cannot  help  feeling  that 
this  point  could  not  have  been  so  prominently 
before  the  mind  of  the  Lord  Chief  Justice  as 
other  points  which  were  urged,  for  I  think  that 
there  is  some  confusion  on  account  of  some  slip 
of  the  tongue  between  59  G^o.  3  and  9  G«k).  i. 
The  Lord  Chief  Justice  does  not  seem  to  have 
had  his  mind  directed  to  the  question  of  what 
was  the  real  effect  of  the  statute  of  the  9th  Geo.  2 
and  to  the  effect  of  its  subsequent  repeal.  To 
my  mind  the  question  is  one  which  is  dissociated 
from  the  other  Question  with  which  it  has  been 
somewhat  clouded,  I  think.  The  matter  is  a  com- 
paratively simple  one.  By  prescription  the  ap- 
pellants had  the  right  to  take  certain  tolls.  They 
had  that  by  prescription,  and  the  right  of  a  tenant 
under  the  lord  of  a  franchise  to  do  certain  things 
cannot  be  contested;  but  the  lord  of  the  fran- 
chise has  also  certain  rights  in  respect  of  the 
person  who  is  under  obligation  to  him,  and  he 
may  in  some  cases,  if  there  had  been  mis- 
c  nduot,   have   the   power  to  forfeit,  and  that 
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IB   a    co-ordinate  right,    aad   a  right  which  in 
early  times  was  not  onfrequently  exercised.    But 
the  moment  9  Geo.  2  was  passed  that  right  was 
gone,  and  the  question  does  not  depend  upon  the 
mere  identity  of  the  sums  to  be  exacted  from  the 
public.     If  there  had  not  been  a  single  change  in 
any  part  of  the  thin^  that  were  to  be  done  or 
powers  to  be  exercised,  the  right  itself,  the  nature 
of  the  right,  the  root  of  the  title,  the  right  under 
which  a  person  invested  with  that  right  could  use 
the  right  against  the  general  public — ^the  nature 
of  it  was  gone  as  originally  granted,  and  it  was 
clothed  with  a  new  Parliamentary  authority ;  in 
fact,  they  were  acting  under  a  statute,  so  that  if 
if  there  had  been  any  misconduct  by  the  user  of 
the  franchise,  as  it  was  then  inaccurately  called, 
the  lord  of  the  franchise  would  hare  no  rights. 
The  person  possessed  of  what  was  the  new  Parlia- 
mentary riiarnt  might  bid  defiance  to  the  lord  of 
franchise.  It  is,  however,  dear  to  my  mind  beyond 
question  that  the  nature  of  the  right  itself  is 
completely  altered  hj  turning  it  into  a  statutory 
right,  and  that  the  right  must  continue  if  it  does 
continue   by  virtue  of  the  statute  without  any 
power  of  revival  or  reverting  back  to  its  original 
nature.    If  that  proposition  is  true — and  by  the 
Vioe-Ohaiioellor  ox  the  Duchy  and  by  Jessel,  M.B. 
I  think  that  the  true  view  has  been  pointed  out 
with  very  great  clearness  in  Corporation  of  Man- 
ehesUr  v.  l/yonB  u&i  «icp.) ;  if  that  is  a  true  view 
it  is  hopeless  to  contend  that  the  original  franchise 
of   these  appellants  has  continued  by  reason  of 
the  statute,  which  gave  them  the  new  right,  being 
repealed.     On  the  contrazy,  the  effect  of  that  is 
that  all  their  right  is  gone.    I  desire  to  place  my 
judgment  upon  that  ground  and  upon  that  ground 
abne.    I  think  it  might  be  very  well  argued  with 
reference   to   the   later   statutes,  if   they  were 
temporazy  in  their  character — which  I  observe 
that  the  Lord  Chief  Justice  assumes  to  have  been 
the  case — ^if  the  other  statutes  which  are  tem- 
porary  in   their  character  had  still  remained, 
although  I  do  not  profess  to  decide  that,  as  it  is 
not  neceseary,  I  should  have  thought  it  <vas  very 
4^pen.     In  any  future  case  it  wiO  certainly  be 
epen  to  argument  that  where  a  merely  temporary 
•tatute  has  superseded  an  ancient  franchise,  and 
nothing  is  altered  but  the  temporary  character  of 
itv  whether  the  mere  fact  of  giving  increased  tolls 
for  a  short  period  with  a  reference  to  Parliament 
as  to  what  they  may  do  in  the  next  Session  fol- 
knriBg  the  expiration  of  the  statute,  does  not  point 
to  an  intention   by  the  Leg^lature    that  until 
some  new  application  has  bMu  made  to  Parlia- 
ment, and  subject  to  that  application  to  Parlia- 
ment, the  ancient  dues  are  intended  to  be  abso- 
lutely got  rid  of.    I  say  I  do  not  decide  that  at 
present :  it  is  not  necessary  to  decide  it,  because 
the  effect  of  the  repeal  of  the  9  Qteo,  2,  to  my 
mind  is  conclusive  here.    But  I  do  not  wish  it  to 
be  understood,  so  far  as  I  am  concerned,  that  the 
case  is  witlioat  argument  apart  from  that  conside- 
ration.   On  the  contrary,  the  intention  of  the 
Le^islatiure  in  repealing  the  temporary  Act  or 
giving  it  only  a  temporary  existence  for  a  time 
and  then  allo«mig  the  next  Session  of  Parliament 
to  elapse  in  which  a  new  application  could  have 
been  made,  is  quite  open  to  ar^ment — ^whether 
that  does  not  mean  that  the  Legislature  intended, 
in  fact,  that  these  rights,  whatsoever  they  are, 
should  be  disoontinuea  unlefls  renewed  by  Parlia- 
ment, and  imless  renewed  by  Parliament  they  were 


intended  to  absolutely  disappear.  That  is  an 
argument  which  I  think  may  well  be  considered 
in  any  future  case.  At  present,  as  I  have  said, 
it  appears  to  me  to  be  sufficient  to  decide  the  one 
proposition  that  the  right  to  take  tolls  rested 
entirely  on  the  9  (reo.  2,  and  that  from  the  time 
when  that  Act  was  repealed,  except  so  far  as  the 
right  to  take  the  tolls  was  continued  by  tempo- 
rary Acts,  the  franchise  is  gone  and  all  the 
tolls  they  were  entitled  to  have  sone.  It 
appears  to  me  that  all  power  of  taking  any 
tolls  of  any  kind  is  gpone,  and  therefore  1  move 
your  lordsnips  that  this  appeal  be  dismissed  with 
costs. 

Lord  Watson. — My  Lords:  I  desire  to  rest 
my  judgment  in  this  appeal  entirely  upon  the 
view  wmch  I  take  of  the  effect  of  the  Act  9 
Geo.  2,  upon  the  franchise  which  was  previously 
possessed  by  the  appellants.    I  do  not  think  it 
necessary  in  this  case  to  consider  the  point,  which 
does  not  seem  to  me  to  arise,  how  far  the  Ijegis- 
lature  can  add  provisions  to  the  terms  of  a  fran- 
chise leaving  tne  franchise  standing  alone  and 
unimpaired.    They  may  do  so;  it  is  possible;  I 
do  not  pretend  to  express  any  opinion  to  the  con- 
trazy, and  if  the  Act  of  G^.  2  had  merely  been 
an  enactment  to  the  effect  which  was  contended  for 
by  Mr.  Graekanthorpe,  it  is  quite  possible  that 
the  franchise  might  have  outlived  the  passing  o: 
the  statute.    But  when  the  substance  of  the  Act 
is  looked  into  there  are  a  great  many  considera- 
tions which,  to  my  mind,  clearly  point  to  this 
result,  that  the  Legislature  did  not  intend  the 
franchise  to  subsist  and  be  an  avdilable  right  to 
the  holders,  that  their  intention  was  to  substitute 
for  it  a  statutory  right  which  was  at  least  equiva- 
lent to  the  franchise  and  to  leave  no  other  rights 
standing,  but  to  regulate  both  the  rights  of  the 
holders  of  the  franchise  and  the  rights  and  obliga- 
tions of  those  who  used  their  bridge.    The  en»st- 
ing  clause  is  very  plain,  to  this  effect,  *'  That  it 
shall  and  may  be  lawful  to  and  for  the  person  or 
persons  appointed,  or  to  be  appointed,  by  the  said 
mayor,  bailiffs  and  burgesses,  or  their  assigns,  to 
collect  the  said  tolls."    What,  are  the  said  tolls  P 
The  said  tolls  which  they  were  accustomed  by 
virtue  of  their  franchise  to  collect  and  to  take  of 
all  persons.     And  then  the  statute    states  the 
exemption  given  to  freemen,  that  the  freemen  are 
to  be  exempted,  and  they  are  to  levy  the  respective 
toUs  before  mentioned,  in  other  words  they  are  to 
levy  the  franchise  toUi  at  least.    It  is  out  of  the 
question  to  sugj^t  that  having  made  provision, 
statutory  provision,  for  the  levy  of  those  f '  anchise 
toUs  for  the  future  under  statutory  authorit]^ 
that  the  Legislature  intended  the  mayor,  bailifl!s 
and  burgesses,  to  continue  to  levy  the  same  toll 
under  the  franchise.  WeU,  what  appears  to  me  to 
have  been  effected  by  that  part  of  the  enacting 
clause  of  the  statute  is  simply  to  create  what  it 
was  quite  competent  for  them  to  do,  a  statutory 
authority  in  the  room  and  in  substitution  for  the 
right  of  franchise  which  was  previously  available 
to  the  mayor  and  burgesses.    The  effect  of  the 
substitution  of  a  new  statutory  authority,  for 
authority  derived   from   franchise,  ooly  was,  I 
apprehend,  upon  the  clearest  authority,  to  deter- 
mine the  franchise,  to  put  an  end  to  it;   and 
accordingly  I  think  that  matters  stood  in  that 
position.    There  was  no  franchise;  there  was  a 
perfect  risht  to  levy  according  to  the  scheme  sub- 
stituted tor  the  franchise.    And  thereupon  the 
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mayor,  bailiffs  and  burgesBes,  go  to  Parliament 
for  another  Act.  I  do  not  intend  to  refer  to  the 
terms  of  that  Act  or  to  discuss  or  consider  what 
might  have  been  its  application,  what  might  hare 
be^  its  effect  in  different  circumstances.  If  I 
am  right  so  far  as  I  have  gone,  the  only  con- 
sideration which  is  raised  is  limited  to  this  point : 
Does  it  anywhere  set  up  the  franchise  anew  P  In 
my  opinion  it  certainly  does  not.  To  begin  with, 
the  Legislature  cannot  create  a  franchise ;  that  is 
a  matter  beyond  their  power,  but  I  do  not  dispute 
their  entire  competency  to  create  a  statutory 
remedy  and  statutory  rishts  and  statutory  obli- 
eations  which  will  form  the  equivalent  of  a  good 
franchise  right.  That  it  has  undoubtedly  power 
to  do.  But  in  that  statute  and  in  its  successor 
as  far  as  I  can  find  there  is  no  attempt  to  do  that. 
There  is  no  substitution  for  the  franchise.  All 
the  clauses  that  are  relied  upon  are  clauses  simply 
reservine  certain  rights  and  privileges  which  are 
assumea  to  have  l^n  at  the  time  of  the  later 
Acts  of  1819  and  1842  vested  in  the  mayor  and 
burgesses;  but  how  far  they  might  reserve  the 
right  which  was  competent  to  and  in  the  mayor  and 
burgesses  at  that  time  it  is  not  necessary  to  dis- 
cuss. They  could  not  have  the  effect  of  calling 
into  existence  and  revivifying  a  right  which  was 
daad  and  gone  a  century  before.  In  these  circum- 
stances I  think  that  the  appeal  should  be  dismissed 
^ith  costs. 

Lord  Shand  — My  Lords :  Thinking  as  I  do,  that 
the  judgment  of  the  Court  of  App^  should  be 
affirmed  for  the  reasons  stated  by  your  Lord- 
ships as  to  the  effect  of  the  statute  9  Geo  2,  and 
as  the  three  judge  in  the  Court  of  Appeal  have, 
by  their  unammous  judgment,  so  fully  and  care- 
fully gone  into  the  matter,  I  think  it  unnecessary 
to  add  any  observations. 

Lord  Davby. — My  Lords:  The  grounds  upon 
which  the  Lord  Chiei  Justice  decided  the  present 
case  seem  to  me  to  be  summed  up  in  one  pro- 
position which  I  wiU  read  from  his  judgment, 
"The  Corporation  were  entitled  to  take  and 
receive  the  tolls  mentioned  in  the  Act  of  Greo.  2, 
by  virtue  of  their  prescriptive  right,  and,  all  that 
Act  did,  was,  as  I  nave  more  tmin  once  said,  to 
give  them  increased  facilities  for  enforcing  those 
rights  and  nothing  more."  I  respectfully  dissent 
from  that  proposi^on,  and  I  cannot  help  thinking 
when  I  carefully  read  the  Lord  Chief  Justice's 
judgment  that  his  Lordship's  mind  was  not  di- 
rected to  the  view  of  that  Act  of  Geo.  2,  which 
has  commended  itself  to  the  learned  judges  in 
the  Court  of  Appeal  and  to  your  Lordships.  I 
hold  it  to  be  an  indisputable  proposition  of  law 
that  where  an  Act  of  Parliament,  according  to 
its  true  construction,  has,  to  use  the  language  of 
Littledale,  J.  in  the  Islington  MarJcet  case  {vhi 
sup.),  "embraced  and  confirmed  a  right  which 
previously  existed  by  custom  or  prescription," 
that  that  right  becomes  henceforward  a  statutory 
right,  and  tnat  the  lower  title  by  custom  or  pre- 
scription is  mersed  in  and  extinguished  by  the 
higher  title  of  i£e  Act  of  Parliament.  Turning 
to  the  Act  of  Geo.  2, 1  have  no  doubt  whatever 
that  the  Act  did  confer,  and,  if  I  may  use  the 
expression,  embrace,  and  confirm  a  statutory  right 
Hnalagous  to  and  urivine  a  right  to  tolls  of  the 
same  amount  as  those  which  the  corporation  had 
previously  received  by  custom  or  prescription, 
although  differing  in  one  respect,  as  to  the  persons 


liable  to  those  tolls.    When  you  turn  to  the  pre- 
amble of  that  Act  you  will  find  it  recited  that 
the  corporation  **  are  entitled  to  receive  certain 
customary  tolls  for  pontage  and  passage  over  and 
under  the  said  bridge."    That  recital  alone  in  an 
Act   of   Parliament  of   a  title  would    probably 
operate  as  an  express  enactment  that  they  are 
so  entitled.    When   you  come  to  the  enacting 
part,  so  called,  you  find  that  "  the  said  customary 
tolls  for  pontage  and  passage  shall  be  and  remain 
vested  in  the  corporation  and  their  successors," 
followed  by  this,  that  it  shall  be  lawful  for  the 
collector  appointed  by  them  "  to  collect  the  said 
tolls,  to  demand  and  take  off  all  persons  (other 
than  freemen  of  the  said  borough)  the  respective 
tolls  before  mentioned."    I  cannot  conceive  that 
that  is  not  such  a  confirmation  of  the  previous 
title  of  the  corporation  as  would  operate,  giving 
them  henceforward  after  the  passing  of  that  Act 
a  statutory  right  to  the  tolls,  subject   to  the 
exemption  mentioned,  which  would  merge  and 
extinguish  the  lower  previous  title  by  prescription 
and  custom.    That  is  not  a  mere  technical  rule 
of  law  but  it  is  founded  upon  reason  and  sub- 
stance, because  the  difference  between  a  franchise 
by  prescription  and  a  statutory  right  will  be  at 
once  recognised  by  every  lawyer.     There    is  a 
difference  in  the  origin  and  in  the  evidence  by 
which  it  may  be  supported.    The  root  of  the  title 
is  an  Act  of  Parliament,  and  the  evidence  of  it  is 
sufficiently  proved   by  the  Act  of   Parliament, 
instead  of  being  evidence,  whenever  it  is  called  in 
question,  by  the  precarious  proof  which  is  necessary 
to  support  prescription.  And  it  differs  also  in  this 
incident,  it  is  not  liable  to  disproof  by  ways  which 
are  familiar  to  lawyers,  such  as  that  of  the  rank- 
ness  of  some  of  the  tolls  for  which  prescription  is 
claimed,  nor  is  it  liable  to  forfeiture  for  reasons 
which  are  familiar  to  us,  nor  to  be  revoked  by  any 
process.    Therefore,  I  am  of  opinion  that  what  I 
conceive  to  be  the  ground  of  the  Lord  Chief 
Justice's   judgment  cannot    be   supported,  and 
that  from  the  date  of  the  passing  of  the  Act  of 
Geo.  2  the  right  to  these  toUs  was  a  statutory 
right  and  nothing  else,  that  the  previous  right 
by  prescription  was  dead  and  gone.    The  Act  of 
deo.  3  repealed  the  Act  of  G^o.  2  absolutely.    I 
think  there  can  be  no  doubt  of  that,  and  the  6th 
section  of  that  Act  which  the  Lord  Chief  Justice 
treats  as  a  mistake  I  think  was  perfectly  accurate 
in  every  respect.    The  sixth  section  of  tiiat  Act 
contains  these  words,  "and  the  ceasing  of  the 
several  tolls  which  at  present  they  are  entitled  to 
take  and  receive  by  virtue  of  the  before  recited 
Act."    According  to  my  view  that  statement  was 
perfectly  accurate,  and  that  the  tolls  did  then 
cease,  and  that  the  tolls  which  had  been  taken 
under  the  previous  recited  Act  (the  Act  of  G^.  2) 
had  been  taken  tmder  that  Act  and  they  had 
ceased  by  virtue  of  the  passing  of  this  Act.     It 
is  unnecessary  to  pursue  ths  subject  further,  as 
it  is  not  disputed  that  if  the  first  Act  extin- 
guished  the   title   by  prescription,   the   saving 
clause  which  is  containea  in  sect.  54  of  the  Act  oi 
Geo.  3  will  not  have  the  effect  of  reviving  the 
dead  title  by  prescription.    I  do  not  assent  to  the 
observations  of  Bigby  and  Collins,  L. JJ.  as  to  the 
different  character  in  which  the  corporation  stood 
as  regards  the  bridge  under  the  Act  of  Geo.  3 
contrasted  with  that  of  the  owner  of  the  franchise. 
I  think  it  is  sufficient  to  rest  my  judgment  on  the 
grotmds  which  I  have  mentioned,  and  I  support 
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the  motion  which  has  been  moYed  by  the  Lord 
Chancellor. 

Lord  Ludlow. — My  Lords:  The  question  in 
dispute  is  whether,  by  the  operation  of  certain 
Acts  of  Parliament,  some  old  franchise  or  pre- 
scriptive  rights  in  the  corporation  have  been 
extingaished.  I  am  satisfied  to  rest  my  judgment 
npon  the  statute  of  Greo.  2.  In  my  opinion  the 
Act  of  Geo.  2  extinguished  the  old  franchise  or 
prescriptive  rights,  and  substituted  in  their  place 
a  new  parliamentary  title.  I  observe  that  a 
franchise  title  and  a  parliamentary  title  are  two 
distinct  and  different  thin|^.  That  being  so,  it 
seems  to  me  that  this  case  is  brought  well  within 
the  judgment  of  Little,  Y.O.,  a  judgment  approved 
of  by  Sir  George  Jessel,  M.B.,  in  the  case  of  The 
Corporation  of  Jiianehester  v.  Lyons  {uhi  iup.), 
where  the  Yice-Chancellor  said,  "But  if  aiter 
such  a  g^rant  has  been  made  by  the  Crown,  tiie 
three  Estates  which  conjointly  constitute  Parlia- 
ment step  in,  whether  on  the  solicitation  of  the 
grantee  or  otherwise,  and  by  their  joint  act  create 
the  same  rights,  or  larger  or  different  rights,  of 
the  same  nature  and  clumicter  in  favour  of  the 
grantee,  it  seems  to  me  that  of  necessity  these  par- 
liamentary rights,  emanating  as  they  do  from  a 
paramount  authority,  must  supersede  those  which 
the  grantee  was  previously  holding  from  the  Crown 
alone,  and  that  after  the  passing  of  such  an  Act 
there  can  be  no  continuing  tenure  by  the  grantee 
under  his  original  title,  nor  a  continuance  of  his 

{rior  accountaDility  on  foot  thereof  to  the  Crown." 
t  appetirs  that  this  Act  of  Qeo,  2  comes  well 
withm  the  terms  of  that  judgment.  I  think  it 
umecessary  to  say  anything  with  regard  to  the 
Act  of  59  Geo.  3,  resting,  as  I  do,  my  judgment 
on  the  Act  of  Geo.  2,  but  it  may  be  observed  that 
the  Act  of  Gteo.  3  repeals  the  Act  of  Geo.  2  and 
croates  a  new  set  of  tbUs  of  a  different  kind,  but 
for  a  limited  period.  Now  that  limited  period 
has  expired,  and  if  it  is  correct  to  say  that  the 
Act  of  Greo.  2  extinguished  the  old  franchise  or 
prescriptive  rights,  nothing  remains,  and  the  cor- 
poration are  not  entitled  in  this  case  to  recover 
the  tolls.  I  entirely  agree  with  what  has  been 
said  by  your  Lordships  in  regard  to  this  case. 

Judgment  appealed  from  affirmed,  and  appeal 
dismieeed  with  costs. 

Solicitor  for  the  appellants,  J.  J.  Chapman,  for 
P.  Loyeridge,  Town  Clerk  of  Windsor. 
Solicitor  for  the  respondent,  E,  Betteley, 


Stt^eBW  Court  of  IttMcatore. 

♦ 

COURT    OF    APPEAL. 

Wednesday,  Nov.  16,  1898. 

(Before  Lindlet,  M.B.,  Chittt  and 
Williams,  L.JJ.) 

HoBBS,  Habt,  and  Co.  Likitsd  v.  Gbotisb.  (a) 

APPEAL  FBOM  THE  GHANGEBT  DITI8I0N. 

Party  WaU — Notice — Sufficiency — "  Particulars  of 
proposed  work" — London  Building  Act  1894 
57  i  58  Vict.  c.  ecxiii.),  s,  90. 

A  party-waU   notice  given    hy  a  building  oumer 
^W  Keyurtwllij  W.  O.  BiSi,  Eiq. ,  BarrltteiHkt-Law. 

Mag!  Cas.— Vol.  XIX. 


to  an  adjoining  owner  under  sect.  90  of  the 
London  Building  Act  1894  ought  to  he  so  clear 
and  intelligible  that  the  adjoining  owner  may  be 
able  to  see  whether  lie  ought  to  give  a  counter 
notice,  and  what  the  nature  of  any  su^ch  notice 
should  be. 

The  plaintiffs  are  the  owners  of  76,  Cheapside, 
and  tbe  defendant  is  the  owner  of  No.  75,  Cneap. 
side. 

Between  the  two  premises  was  a  wall  which  was 
admitted  to  he  a  party  wall  within  the  meaning 
of  the  London  Building  Act  1894. 

The  defendant  proposed  to  make  alterations  on 
his  premises,  and  on  the  2nd  Sept.  1898  he  served 
a  notice  on  the  plaintiffs  purporting  to  be  a 
party- wall  notice  imder  the  London  BuUding  Act 
1894,  6.  90,  sub-s.  1,  which  provides  as  follows  : 

A  bnilding  ownor  shall  not,  except  with  the  consent 
in  writing  of  the  adjoining  owner  and  of  the  adjoining 
oconpiera,  or  in  cases  where  any  wall  or  party 
straotnre  is  dangerous  (in  which  case  the  proYisiona  of 
Part  IX.  of  this  Act  shall  apply)  exercise  any  of  his 
rights  under  the  Act,  in  resx)eot  of  any  party-fence  wall 
unless  at  least  one  month,  or  exercise  any  of  his  rights 
under  this  Act  in  relation  to  any  party  wall,  or  party 
stractnre  other  than  a  party-fence  wall,  unless  at  least 
two  months  before  doing  so  he  has  served  on  the  adjoin- 
ing owner,  a  party  -  wall  or  party  -  structure  notice, 
stating  the  nature  and  particulsjrs  of  the  proposed  work 
and  the  time  at  which  the  work  is  proposed  to  be  com- 
menced. 

The  defendant's  notice  was  in  the  following 
form : 

I,  the  undersigned,  being  the  building  owner  of  No.  75, 
Cheapside,  in  the  city  of  London,  hereby  give  you  notice 
that  npon  the  expiration  of  two  months  from  the  date 
hereof  I  intend  to  exercise  the  rights  conferred  upon 
the  building  owner  by  sect.  88  of  the  above  Act  in 
respect  of  the  party  structure  separating  No.  75,  Cheap- 
side  from  (No.  76,  Cheapside  adjoining  thereto  on  the 
east  side  thereof — tiiat  is  to  say :  To  execute  such  of  the 
following  works  to  the  said  party  structure  as  may  on 
survey  be  found  necessary  or  desirable ;  namely,  to 
make  good,  underpin,  or  repair  the  same  where  defective 
or  out  of  repair ;  to  pull  down  and  rebuild  the  same 
wholly  or  in  part  if  (1)  so  far  defective  or  out  of  repair 
as  to  make  such  operations  necessary  or  desirable ;  (2) 
not  conformable  with  the  regulations  of  the  said  Act ; 
(3)  of  insufficient  strength  for  the  intended  sew  build- 
ing ;  to  raise  or  underpin  the  same  or  any  external  wall 
built  against  the  same  as  may  be  necessary  or  desirable 
for  the  intended  new  building ;  to  cut  into  the  same  for 
any  lawful  purpose ;  to  out  away  any  footings,  chimney 
bi*easts,  jambs,  flues,  or  other  projections  as  may  be 
neoessary  in  order  to  ereot  the  intended  new  building ; 
to  cut  aw  Ay  or  take  down  such  parts  of  any  wall  or 
building  of  the  adjoining  owner  as  may  be  neoessary  in 
consequence  of  the  same  overhanging  the  ground  of  the 
building  owner  in  order  to  erect  the  intended  new  build- 
isfiT ;  to  perform  any  other  necessary  works  incident  to 
the  ooQueotion  of  the  said  party  wall  with  the  premises 
adjoining  thereto,  the  work  to  be  commenced  on  the  27th 
day  of  December  1898. 

This  notice  was  practically  a  verbatim  copy  of 
sect.  88  of  the  London  Building;  Act  1894,  which 
confers  various  rights  upon  a  building  owner. 

The  plaintiffs  contended  that  this  was  not  a 
suf&cient  notice  under  sect.  90,  as  it  did  not  state 
"the  particulars  of  the  proposed  work,"  and 
applied  for  an  injunction  r*- straining  the  defen- 
dant fro '11  pulling  down,  cutting  mto,  under- 
pinning, rnising,  or  otherwise  injuring  or  interfer- 
ing with   the  party  wall  between  tne  premises 
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Nob.  75  and  76  Gheapside,  and  from  appointizig 
any  Burveyor  ander  sect.  91  sub-sect.  3  of  the 
London  Bnilding  Act  1894,  until  the  trial  of  the 
action  or  further  order,  otherwise  than  in  accor- 
dance with  the  provisions  of  the  London  Building 
Act  1894 

The  motion  came  before  Channell,  J.  sitting  as 
Vacation  judge  on  the  19th  Oct.  1898  (105  L.  T. 
548),  who  thought  that  the  earlier  part  of  the 
notice  was  good,  and  he  was  not  clear  that  any 
part  of  it  was  bad,  but  he  had  some  doubt  whether 
the  defendant  ought  not  to  give  fullerjparticulars 
as  to  the  raising  of  the  party  wall.  But  as  the 
question  of  raising  the  wall  might* not  arise  for 
many  months,  upon  the  undertaking  of  the  defen- 
dant not  to  act  upon  that  part  of  the  notice  which 
dealt  with  raising  the  wall  without  giving  the 
plaintiffs  fui-ther  notice  (without  prejudice  to  any 
question),  and  to  give  the  plaintiffs  inspection  of 
the  plans,  and  a  further  period  of  t^  days  in 
which  to  appoint  a  surveyor,  no  order  was  made 
upon  the  motion,  except  that  the  costs  should  be 
costs  in  the  action. 

From  this  decision  the  plaintiffs  appealed. 

MuUigarif  Q.G.  and  Oatey  for  the  appellants. — 
This  notice  is  insufficient^  it  does  not  contain 
"  particulars  of  the  proposed  work.*'  The  defen- 
dant, perhaps,  need  not  give  notice  of  details, 
but  he  must  have  some  plan  or  scheme,  and  he 
ought  to  give  particulars  of  that.  The  objects  of 
the  notice  are  (1)  to  give  the  adjoining  owner  the 
opportunity  of  giving  a  counter  notice  if  he 
desires;  (2)  he  may  consent  and  save  expense; 
(3)  he  may  demand  security ;  (4)  and  the  building 
owner  is  not  entitled  to  pull  down  a  party  wall 
until  he  has  given  a  proper  notice.    Here  the 

Elaintiff  has  not  sufficient  information  to  enable 
im  to  decide  what  to  put  in  his  counter  notice* 
or  whether  it  is  necessary  to  give  one  at  sdl.  This 
notice  is  simply  a  copy  of  sect.  88  of  the'  London 
Building  Act  1894,  and  really  contains  no  par- 
ticulars at  all.  The  words  "particulars  of  the 
proposed  work"  were  not  in  sect.  85  of  the 
Metropolitan  Building  Act  of  1855  (18  &  19  Vict, 
c.  122).  Sect.  91  of  the  Act  of  1894  which  refers 
to  the  settlement  of  differences  between  building 
and  adjoining  owners  assumes  a  proper  notice 
has  been  given,  and  does  not  refer  to  a  difference 
like  this.  They  also  referred  to  sects.  5  (sub- 
eect.  31)  and  89. 

Alexander,  Q.G.  and  Jeasel  for  the  defen- 
dants.— This  notice  is  given  in  the  common  form. 
It  is  impossible  to  know  exactly  what  it  «vill  be 
necessary  to  do  until  the  buildings  hive  been 
pulled  down,  and  the  state  of  the  party-wall 
ascertained.  If  such  particulars  as  the  plaintiff 
asks  for  must  be  given,  the  defendants  can  only 
give  them  after  their  building  is  pulled  down, 
and  they  will  be  obliged  to  wait  two  months  with 
the  ground  vacant  after  they  have  given  the 
notice  as  provided  by  sect  90.  Sect.  91  does  not 
assume  a  proper  notice  has  been  given.  The 
defendants  have  given  a  notice  and  a  difference 
has  arisen,  and  must  be  settled  by  surveyors 
appointed  under  that  section. 

LiNDLEY,  M.K. — We  all  agree  that  this  notice 
is  not  sufficient.  It  ought  to  be  amended  by 
giving  some  particulars  as  to  the  nature  of  the 
buildmg,  which  it  is  intended  to  erect. 

Alexander,  Q.G.  consented  to  serve  an  amended 
notice  in  the  form  indicated  by  the  court. 


LiNDLBT,  M.B. — A  party- wall  notice,  given  by 
a  building  owner  to  an  adjoining  owner  under 
sect.  90  of  the  London  Building  Act  1894,  ought 
to  be  so  clear  and  intelligible  tluit  the  adjoining 
owner  may  be  able  to  see  whether  he  ought  to  give 
a  counter-notice  under  the  provisions  of  the 
Act,  and  what  the  nature  of  any  such  notice 
should  be. 

Ghittt  and  Williams,  L.JJ.  concurred. 

The  order  drawn  up  was  as  follows : — "  Upon 
motion  by  way  of  appeal  from  an  order  dated  the 
18th  Oct.  1898,  this  oay  made  unto  this  court  by 
counsel  for  the  plaintiff,  and  upon  hearing  counsel 
for  t^e  defendants,  and  the  aefendants  by  their 
counsel  undertaking  on  or  before  the  23rd  day  of 
November  1898  to  serve  an  amended  notice 
stating  the  kind  and  extent  of  buildings  they  pro- 
pose to  erect,  and  to  give  the  plaintiffs  a  month 
from  service  of  the  amended  notice  for  giving 
their  counter-notice,  and  the  plaintiffs  by  their 
counsel  consenting  to  the  defendants  retaining  the 
benefit  of  the  notice  dated  the  2nd  Sept.  1898, 
so  that  defendants  can  commence  work  on  the 
27th  day  of  December  1898,  this  court  doth  by 
consent  order  that  all  further  proceedings  in  this 
action  be  stayed." 

Solicitors :  for  the  plaintiffs,  Savery  and  Stevens ; 
for  the  defendants,  Emmanuel  and  Simmonde, 


Nov.  9  and  17, 1898. 

(Before  Smith,  Bigbt  and  Gollins,  L.JJ.) 

Begv.  Thb  Justicbs  of  Wobcbstbbshire. 

Beg.  v.  Thb  Justices  of  Wabwiceshibb.  (a) 

APPEAL  FBOM    THE   QUBEN'S    BENCH  Dl VISION. 

Justices — Licensing  jurisdiction — Transfer  of  pari 
of  one  eowfUy  to  another — County  Police  Act 

1839  (2  &  3  Vict.  c.  93)  «.  27— County  Police  Act 

1840  (3  A  4  Viet.  c.  88).  s.  2. 

The  transfer  of  part  of  one  county  to  another  under 
the  County  Police  Act  1840  does  not  transfer 
from  the  justices  of  one  county  to  the  justices  of 
the  other  the  ju/risdiction  of  adm,inistering  the 
Licensing  Acts  in  the  district. 

These  were  two  appeals  from  a  decision  of  the 
Queen's  Bench  Division  (Mathew  and  Kennedy, 
JJ.)  on  the  argument  on  two  cross  rules  nisi  for 
writn  of  prohibition  which  had  been  obtained  by 
the  justices  of  Worcestershire  and  the  justices  of 
Warwickshire  respectively. 

The  question  raised  was  whether  the  parish  of 
Yardley  was  to  be  taken  as  beins  in  the  county  of 
Worcester  or  as  in  the  county  of  Warwick  for  the 
purposes  of  the  granting  of  licences  by  the  justices 
under  the  Liceneing  Acts. 

Before  1857  the  parish  of  Yardley  was  situate 
in  the  county  of  Worcester  and  formed  part  of  the 
petty  sessional  division  of  Northfield  in  that 
county.  The  parish  was  a  triangular  district  and 
jutted  out  fix)m  Worcestershire,  like  a  promon- 
tory, into  the  county  of  Wai'wick. 

^n  the  29th  June  1857,  in  pursuance  of  an 
agreement  made  between  the  two  counties,  reso- 
lutions in  similar  terms  were  passed  by  the  Courts 
of  Quarter  Sessions  of  the  two  counties  that  the 
parish  of  Yardley  should  be  thenceforth  con- 
sidered as  part  of  the  county  of  Warwick  for  the 

(a>  tteporMd  by  &.  MAtiLKY  SMITH,  Esq.,  BMTi«Mr-»»-L*w. 
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porpoBee  of  the  several  Acts  relating  to  county 
and  district  constables. 

Bv  the  County  Police  Act  1839  (2  &  3  7ict. 
c.  93)  an  Act  intituled  "  An  Act  for  the  Ebtablish- 
ment  of  County  and  District  Constables  by  the 
Anthority  of  Justices  of  the  Peace/'  enlarged 
powers  were  given  to  the  justices  of  connties 
assembled  in  quarter  sessions  to  appoint  and  pay 
constables  for  the  counties,  and  by  sect.  27  it  was 

Srovided  that  for  the  purposes  of  the  Act  all 
etached  parts  of  counties  should  be  considered 
as  forming  part  of  that  county  by  which  they  were 
surrounded. 

By  the  County  Police  Act  1840  (3  &  4  Vict, 
c.  88),  an  Act  to  amend  the  County  Police  Act 
1839,  it  is  provided  as  follows  : 

Sect.  2.  And  whereas  by  the  said  Act  it  is  provided 
that,  for  the  ptxrpoeee  of  the  said  Aot,  all  detached  parte 
of  oonntiea  ^all  be  oonBidered  as  part  of  that  oonntj 
by  which  tbey  are  wholly  or  partly  Barroanded ;  and 
whereas  .  .  .  the  boundary  of  many  oonnties  is  so 
irregular  that  parts  thereof,  although  not  wholly  sepa- 
rated from  the  main  body  of  the  oomity,  may  yet  be 
more  oonTeniently  nnited,  for  the  purposes  of  the  said 
Act,  with  some  neig'hbonring  oonnty  ;  be  it  enanted  that 
it  shall  be  lawful  for  the  jnstioes  of  any  two  or  more 
neighbooring  counties,  in  their  several  general  or  quarter 
sessions  assembled,  from  time  to  time  to  agree  that  such 
parts  of  their  several  counties  as  to  them  shall  seem  fit, 
shall,  for  the  purposes  of  the  said  Aot,  be  considered  as 
farming  part  of  any  other  of  the  said  counties  ;  and  when- 
ever any  such  dis^ct  shall  be  so  transferred,  for  the 
purposes  of  the  said  Aot,  from  one  county  to  another, 
with  the  consent  of  the  justices  of  both  the  last-men- 
tioned counties,  such  district  shall  be  considered  for  the 
purposes  of  the  said  Act  as  if  it  were  detached  from  the 
county  to  which  it  belongs,  and  whoUy  surrounded  by  the 
oounty  to  which  it  is  so  transferred ;  and  all  the  pro- 
Ttsions  contained  herein,  or  in  the  said  Act,  or  in  an 
Act  passed  in  the  last  session  of  Parliament,  intituled 
**An  Aot  for  the  better  administration  of  justice  in 
detached  parts  of  counlj^es,"  shall  be  taken  to  apply  to 
such  transferred  districts. 

Upon  the  passine  of  these  resolutions  by  the 
quarter  sessions  of  the  two  counties,  Yardley  was 
made  part  of  the  petty  sessional  division  of 
Solihull,  in  the  county  of  Warwickshire,  aud  the 
justices  of  Warwickshire  thereu^n  exercised  in 
the  parish  all  the  ordinary  jurisdiction  of  justices 
including  the  jurisdiction  of  administering  the 
Licensing  Acts. 

This  state  of  things  continued  till  1875,  in 
which  year  the  justices  of  Worcestershire  resumed 
their  jurisdiction  over  Yardlev,  which,  in  1890, 
they  created  a  petty  sessional  division  of  itself. 

From  1894  onwards  the  justices  of  both 
counties  claimed  the  right  to  administer  the 
Licensing  Acts  in  Yardley. 

The  justices  of  each  county- obtained  a  rule  niai 
for  a  writ  of  prohibition  restraining  the  justices 
of  the  other  county  from  assuming  to  exercise  in 
Yardley  the  jurisdiction  of  administering  the 
Licensing  Acts 

Upon  the  rules  being  argued,  the  Queen's 
Bench  Division  (Mathew  and  Kennedy,  JJ.) 
discharged  the  rule  obtained  by  the  iustices  of 
Worcestershire,  and  made  absolute  that  which 
had  been  obtained  by  the  justices  of  Warwick- 
shire. 

The  justices  of  Worcestershire  appealed. 

ABquiih,  Q.O.  and  Boshill  for  the  appellants. — 
Justices  of  counties  have  no  power  to  transfer 
part  of  oce  county  to  another,  except  under  the 


Provisions  of  the  County  Police  Acts  1839  and 
840.  The  transfer  permitted  by  those  Acts  is 
solely  a  transfer  for  the  purposes  of  those  Acts, 
t.6.,  police  purposes.  The  justices  had  therefore 
no  power  in  1857  to  transfer  the  jurisdiction  of 
the  administration  of  the  Licensing  Acts.  That 
jurisdiction  remained  whei*e  it  was — in  the 
justices  of  Worcestershire.  The  question  what 
petty  sessional  division  Yardley  has  been  made 
part  of,  is  immaterial.  The  justices  of  a  county 
have  jurisdiction  throughout  the  whole  county : 

R,  V.  Beckley,  57  L.  T.  Eep.  716 ;  20  Q.  B.  Div. 

187. 

They  referred  also  to 

Blankley  v.  Winstanl^y,  3  T.  B.  279  ; 
12.  V.  Sainabury,  4  T.  B.  451. 

Bosanquet,  Q.O.  (P.  Bagnall  Evans  with  him) 
for  the  raspondents. — By  tne  Licensing  Act  1828 
(9  Greo.  4,  c.  61]  and  subsequeot  Licensing  Acts, 
licensing  jurisdiction  is  attached  to  petty  ses- 
sional divisions,  and  therefore,  when  Yardley 
became  part  of  the  petty  sessional  division  of 
Solihull,  it  csLme  under  the  licensing  jurisdiction 
of  the  justices  of  Warwickshire.  ^^^  ^^^  ^^^ 

Nov.  17. — Smith,  L.J.  read  the  following  judg- 
ment.— The  question  raised  between  the  counties 
of  Worcester  and  Warwick  in  these  two  appeals 
is  whethei*  the  justices  of  Worcestershire  or  the 
justices  of  Warwickshire  have  jurisdiction  to 
administer  the  licensing  laws  in  an  outskirt  of 
Birmingham,  called  Yardley,  which  is  geographi- 
cally situate  in  Worcestershire  and  is  bordered 
on'  two  of  its  sides  by  Warwickshire  and  on  its 
third  side  by  Worcestershire.  In  the  year  1829 
Yardley,  under  the  provisions  of  9  Greo.  4,  c.  43, 
was  made  part  of  the  Northfield  petty  sessional 
division,  wnich  is  a  petty  sessional  division  of 
the  county  of  Worcester.  It  is  not  disputed  that 
from  the  year  1829  until  the  year  1857  the  justices 
of  Worcestershire  were  the  persons  to  administer, 
as  regards  Yardley,  the  jurisdictions  appertain- 
ii^g  to  justices  in  petty  sessions  and  also  the 
licensing  laws  therein,  and  that  they  did  so.  In 
the  yeax  1857  an  a^^reement  was  come  to  between 
the  justices  of  Worcestershire  and  the  justices  of 
Warwickshire,  which  is  evidenced  hj  joint  reso- 
lutions come  to  at  their  respective  quarter 
sessions  holden  in  June  1857,  whereby  it  was 
agreed  to  consider  the  parish  of  Yardley,  situated 
in  the  county  of  Worcester,  as  part  of  the 
county  of  Warwick  for  the  purposes  of  the 
several  Acts  relating  to  county  and  district 
constables,  and  that  their  respective  chief 
constables  should  immediately  proceed  to  carry 
the  same  into  effect.  The  first  point  to  be  deter- 
mined is,  assuming  that  this  agreement  of  1857 
was  an  agreement  to  transfer  the  jurisdiction  of 
the  administration  of  the  licensing  laws  in 
Yardley  from  the  justices  of  Worcestershire 
to  the  ju>4tices  of  Warwickshire,  was  there  power 
to  make  such  an  agreement  P  I  may  herH  state, 
as  part  of  the  his'ory  of  the  case,  that*  after  this 
agreement  was  come  to  in  1857,  from  that  year 
down  to  the  >ear  1874  the  justices  of  War- 
wickshire exercised  a  1  jurisdictions  excepting 
administrative  jurisdiction  over  Yardley,  as 
formiij^  part  uf  the  petty  sessional  division 
of  Solihull,  io  that  county,  including  the 
jurisdiction  of  administering  the  licensing 
laws  therein.     From  1875  to  1894  the  justices  of 
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Worcestershire  exercised  all  jurisdictions,  in- 
cluding licensing  jurisdiction,  over  Yardley. 
How  this  change  came  about,  we  are  told,  is  not 
known.  In  1890  the  Worcestershire  justices 
created  Yardley  a  petty  sessional  division  of 
itself  under  9  Geo.  4,  c.  43,  and  since  1894  matters 
have  been  in  dispute  between  the  two  counties. 
It  is  argued  on  behalf  of  Warwickshire,  and 
this  argument  has  prevailed  in  the  Queen's  Bench 
Division,  that  as  by  the  Licensing  Act  of  18^ 
(9  Geo.  4,  c.  61)  and  other  Acts  hcensing  juris- 
diction is  attached  to  petty  sessional  divisions, 
by  the  transfer  by  agreement  of  Tardley,  which 
formed  part  of  the  petty  sessional  division  ot 
Northfield,  in  Worcestershire,  to  form  part  of 
Warwickshire,  and  thus  become  part  of  the  petty 
sessional  division  of  Sohihull,  in  Warwickshire, 
there  were  thereby  transferred  to  the  Warwick- 
shire justices  the  jurisdictions  ordinarily  apper- 
taining to  justices  sitting  in  petty  sessional 
divisions,  and  that  the  {^ministration  of  the 
licensing  laws  was  one  of  those  jurisdictions,  and 
the  justices  of  Warwickshire  could,  therefore, 
exercise  licensing  jurisdiction  over  Yardley. 
However  this  may  be,  this  argument  and  the 
judgment  founded  thereon  ignore  the  difficulty 
which  remains,  and  which  is  not  taken  notice  of 
by  the  Queen's  Bench  Division.  The  difficulty  in 
tne  way  of  this  argument  is  that  by  the  Act  of 
1840  (3  &  4  Vict,  c  88),  by  which  a  transfer  by 
agreement  of  one  part  of  a  county  to  another 
county  can  alone  take  place,  no  general  transfer 
of  jurisdiction  is  authorised,  but  on  the  contrary, 
the  transfer  of  a  limited  jurisdiction  is  alone 
provided  for — ^viz.,  a  transfer  "for  the  purposes 
of  the  said  Act,"  "  an  Act  for  the  estabushment 
of  county  and  district  constables "  (2  &  3  Yict. 
c.  93) — and  this  Act  has  nothing  to  do  with  the 
exercise  of  licensing  juri^diction.  A  transfer  by 
agreement  of  one  part  of  a  county  to  form  a  part 
of  another  county,  except  for  the  purposes  of  the 
Constables  Act  (2  &  3  Yict.  c.  93),  is  nowhere 
authorised.  It  is  true  that  by  the  Act  of  1840 
(3  &  4  Yict.  c.  88)  its  provisions  and  also  the 
provisions  of  the  Act  of  1839  (2  &  3  Yict.,  c.  82) 
*'  an  Act  for  the  better  administration  of  justice 
in  detached  parts  of  counties,"  are  to  apply  to 
the  transferred  districts;  but,  in  my  judgment, 
neither  in  the  Act  of  1840  nor  in  the  Act  of  1839 
(2  &  3  Yict.,  c.  82)  for  the  better  administration 
of  justice  can  it  be  found  that  licensing  jurisdic- 
tion is  dealt  with  or  included.  I  am  ahve  to  the 
inconvenience  of  the  justices  of  Warwickshire 
having  police  jurisdiction  in  Yardley  and  not 
licensing  jurisdiction,  though  they  have  not 
administrative  jurisdiction,  and,  as  to  summary 
jurisdiction  and  ministerial  matters,  see  Jervis  s 
Act  (11  &  12  Yict.,  c.  42,  s.  7).  If  I  could  I  would 
oome  to  the  same  oondoBion  as  the  Queen's 
Bench  Division,  but  1  am  unable  to  construe  the 
statutes  so  as  to  effect  what  the  Queen's  Bench 
Division  has  held  to  be  effected  thereby,  viz.,  that 
the  justices  of  Warwickshire  ant  the  justices  tp 
administer  the  licensing  laws  in  Yardley.  There 
is  another  ground  which  appears  fatal  to  War- 
wickshire, which  is  that,  by  the  terms  of  the 
agreement  of  1857,  the  Hcensing  jurisdiction  in 
^^jrdley  was  not,  in  fact,  agreed  to  be  transferred 
to  the  justices  of  Warwickshire,  but  that  Yardley 
was  transferred  to  Warwickshire  for  the  purposes 
only  of  the  several  Acts  relating  to  counts  and 
district  constables,  which  hare  no  relation  to  the 


administration  of  the  licensing  laws;  but  it  is 
unnecessaiy  to  say  anything  as  to  this.  In  my 
judgment  Worcestersmre  is  right,  and  its  appe&l 
must  be  allowe  1. 

KiOBY,  L.J. — I  have  had  an  opportunity  of 
seeing  the  judgment  that  has  been  read  by 
Smith,  L.J.,  and  I  fully  concur  both  in  his 
reasons  and  in  the  conclusion  that  hn  has 
arrived  at. 

Collins,  L.J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  justices  of  Worcestershire: 
Clarke  and  blundell,  for  8.  Thomeley  Worcester. 

Solicitors  for  the  justices  of  Warwickshire : 
Field,  Boscoe,  and  Co.,  for  Algernon  Sidney  Field, 
Leamington. 


HIGH    COURT    OF   JUSTICE. 

OHANOEBY   DIYISION. 

Thursday,  Nov.  10, 1898. 

(Before  Stirling,  J.) 

Be  Watson  ;  Gtjabdians  op  Stjlmfobd  Union 

V.  BABTLBTT.(a) 

Maintenance  of  a  pauper  lunatic — Arrears  — 
Statute  of  Limitations  (21  Joe.  1,  c.  16) — Bight 
of  legal  personal  representative  to  set  up  the 
statute— Lunacy  Act  1890  (53  A  54  Vict.  c.  5). 

A  claim  for  payment  of  arrears  for  the  maintenance 
of  a  pauper  lunatic  made  by  poor  law  guardians 
IS  subject  to  a  defence  founaea  upon  the  Statute 
of  Limitaiions ;  the  fact  that  guardians  during 
the  lifetime  of  the  lunatic  made  application  to 
the  master  in  lunacy  invoking  his  aid  in  recover- 
ing arrears  wilt  not  prevent  the  statute  from 
running. 

This  was  an  originating  summons  taken  out  by 
the  plaintiffs  asking  for  a  declaration  that  they 
were  entitled  to  sums  expended  by  them  for 
maintenance  of  a  pauper  lunatic  during  the  tix 
years  immediately  preceding  the  1st  Jan.  1894, 
and  also  from  that  date  down  to  the  death  of  the 
lunatic  in  1898. 

In  1866  Elizabeth  Watson,  a  person  of  unsound 
mind  not  so  found  by  inquisition,  was  admitted  to 
the  County  Asylum  at  Bracebridbd*  aiid  remained 
chargeable  to  the  guardians  of  Stamford  Union 
until  her  death  on  the  11th  June  1898. 

In  Jan.  1894,  on  the  death  of  her  illegitimate 
son  in  South  Africa,  the  pauper  became  entitled 
to  a  large  sum  of  money. 

Thereupon  Mr.  Greenfield,  a  solicitor,  under 
the  instructions  of  Mr.  Granswick,  who  was  acting 
as  executor  of  the  son's  estate  in  South  Africa, 
communicated  with  the  guardians. 

On  the  10th  May  1894  the  guardians,  through 
their  solicitors,  wrote  to  Mr.  Greenfield  intimating 
their  intention,  as  the  persons  responsible  for  the 
maintenance  of  the  pauper  lunatic,  to  take  the 
necessary  proceedings  for  the  appointment  of  a 
oommittee  of  the  lunatic. 

On  the  2nd  Aug.  1895  Harriet  Bartlett,  the 
defendant,  as  one  of  the  next  of  kin  of  the  pauper 
lunatiQ,  was  appointed  receiver  to  exercise  certain 
powers  of  a  committee  of  rhe  estate  under  sect.  116 
of  the  Lunacy  Act  1890«  on  a  summons  in  lunacy 

(•)  B«portod  by  W.  L.  Biohakds,  Saq.,  Barrlatar-a^Lftw. 
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issued  by  Mr.  Greenfield  on  behalf  of  Harriet 
Bartlett. 

On  the  19th  Nov.  1895  the  plaintifiPs*  solicitors 
wrote  to  the  master  in  lunacy  a  letter  referring 
to  the  order  for  the  appointment  of  a  receiver  and 
sajing 

We  are  unable  to  aaoertain  whether  it  is  proposed  to 
make  any  proviaion  for  past  and  future  maintenance, 
nor  do  we  knosr  the  name  or  address  of  Uie  receiver 
.  .  .  and  onr  clients  are  natoially  anxious  that  their 
claims  should  not  be  overlooked.  Being  merely  cre- 
ditors we  presume  that  oar  clients  have  no  locuta  standi 
which  would  enable  them  to  apply  in  the  lunacy  by 
Bommons;  but  we  feel  assured  that  if  the  facts  are 
brought  to  your  notice  their  just  claims  will  not  be 
ignored. 

The  master  in  lunacy  replied  that  the  claim  of 
the  guardians  would  be  borne  in  mind  in  dealing 
with  the  fund  belonging  to  the  lunatic,  but  that  a 
farther  order  would  be  required  to  make  the  fund 
when  lodged  in  court  available,  and  that  some 
further  del&j  would  be  likely  to  take  place. 

On  the  8di  June  1898  an  order  in  lunacy  was 
made  dlrectine  Mr.  Greenfield  to  lodge  in  court 
to  the  credit  of  the  lunatic  1691 Z.  15«.  2(2.  within 
four  days. 

On  the  9th  June  1898  the  plaintiffs  took  out  a 
summons  in  lunacy  for  payment  to  the  guardians 
of  sums  expended  or  to  be  expended  for  mainte- 
nance from  the  25th  Dec.  1887. 

On  the  11th  June  1898  the  lunatic  died  intes- 
tate, and  the  defendant  became  her  legal  personal 
representative. 

On  the  4th  July  the  plaintiffs  took  out  an  ori- 
ginating  immmons  asking  for  the  declaration 
above  mentioned. 

The  summons  was  adjourned  into  court 

W,  B.  Sheldon  for  the  plaintiffs.— The  letter  of 
the  10th  May  1894,  or  in  any  case  that  of  the 
19th  Nov.  1895,  stops  the  Statute  of  Limitations 
from  running.  The  court  will  take  judicial  notice 
of  what  the  lunacy  authorities  would  have  done, 
if  the  matter  had  been  formally  brought  before 
them: 

Siedman  v.  Hart,  23  L.  J.  908,  Oh. ;  Kay,  607. 

The  court  has  therefore  power  to  give  the  guar- 
dians arrears  for  six  years  anterior  to  the  later  of 
these  dates  ai  least. 

J.  Henderson  for  the  defendant. — The  only 
arrears  that  can  be  recovered  are  for  the  six  years 
prior  to  the  issue  of  the  summons : 

Re  Newbeqin's  Estate;    Eggleton  v.  Newheginy  57 
L.  T.  Bep.  390  ;  36  Ch.  Div.  477. 

There  it  was  held,  under  sect  104  of  the  Lunatic 
Asylums  Act  1853,  that  the  guardians  of  the  poor 
of  a  pariah  to  which  a  pauper  lunatic  is  ohaj*ge- 
able,  m  the  event  of  his  Decoming  entitled  to  pro- 
perty, can  recover  only  sue  years'  arrears  in  respect 
of  the  sums  paid  by  tnem  for  his  maintenance. 

Stiblino,  J. — The  substantial  question  upon 
tlus  summons  is  whether  the  plaintins  are  entitled 
to  recover  more  than  six  year*s  arrears  of  main- 
tenance of  an  intestate  (who  was  lunatic)  from 
the  date  at  which  the  summons  was  teken  out. 
[His  Lordship  steted  the  facte  to  the  effect  set 
forth  above,  and  proceeded :!  The  first  question 
is,  Does  this  constitute  a  debt  to  the  guardians, 
and,  if  so,  is  the  legal  personal  representetive 
entitled  te  set  up  the  Stetute  of  LimitetionsP 
Both  questions  were  considered  by  Ohitty,  L.J. 


(then  Ohitty,  J.)  in  Be  Newhegin  (ubi  sup.),  and 
he  came  to  the  conclusion  that  a  debt  arose  either 
by  reason  of  a  pre-existing  common  law  liability, 
or  by  virtue  of  an  obligation  created  by  statute. 
Then  as  to  the  question  whether  the  legal  per- 
sonal representetive  is  entitled  to  set  up  the 
stetute  he  says,  "  If  this  is  a  debt  apart  from 
the  stetute  16  &  17  Vict.  c.  97,  then  it  follows  as  a 
matter  of  course  that  the  lunatic,  appearing  as 
he  does  now  by  his  guardian  ad  litem,  is  entitled 
to  set  up  the  Stetute  of  Limitetions,  and  there  is 
no  pretence,  as  was  partly  suggested  in  argument, 
for  sayings  that  this  court  is  to  administer  the 
lunatic's  estete  in  some  such  way  as  to  pay  all  the 
debto  without  regard  to  the  Stetute  of  Limite- 
tions. The  luoatic  is  entitled  now  to  defend  him- 
self in  this  proceeding  as  if  it  was  an  action 
brought  against  bim."  That  applies  to  the  present 
case.  The  defendant  is  not  the  lunatic,  bnt  is 
the  legal  personal  representetive  of  the  lunatic. 
But  it  seems  to  me  that,  no  less  than  the  lunatic 
herself,  her  legal  personal  representative  is  entitled 
to  t-et  up  the  stetute.  The  only  answer  made  to 
tbe  stetute  is  that  certain  applications  were  made 
in  lunacy,  and  that  if  the  lunacy  authorities  had 
had  the  fund  to  be  distributed  by  them  they 
would  have  done  what  is  just,  and  given  the 
applicante  six  years  arrears  from  at  any  rate  the 
19th  Nov.  1895,  when  the  letter  was  sent  by  the 
guardians  to  the  master  in  lunacy.  How  that 
may  be  I  do  not  know — how  they  would  exercise 
their  jurisdiction  over  the  part  of  the  estete 
which  was  in  their  custody.  But  that  jurisdiction 
has  ceased ;  the  lunatic  is  dead,  and  if  that  is  not 
enoagb,  the  fund  has  been  partly  paid  to  the 
legal  personal  representetive,  ana  partly  paid 
into  court  to  the  credit  of  this  action.  I  am 
bound  to  administer  according  to  the  law  of 
which  the  Stetute  of  Limitetions  forms  a  part. 
But  it  is  said  that  a  case  existe  which  warrante 
me  in  holding  that  arrears  for  a  longer  period 
can  be  given,  and  Stedman  v.  Hart  {ubi  sup.) 
is  referr^  to.  In  that  case  an  order  in  lunacy 
was  made  directing  taxation  of  the  costo,  charges, 
and  expenses  incurred  by  solicitors  employed  in 
prosecuting  a  commission  in  lanacy,  and  subse- 
quently as  the  solicitors  of  the  committees. 
The  commission  had  been  issued  in  1840,  and  the 
lunatic  had  been  so  found,  and  committees  of 
his  person  and  estate  appointed  the  following 
year.  In  1842  taxation  hsid  been  directed,  but,  by 
reason  of  the  small  amount  of  the  lunatic's 
income,  had  been  deferred,  and  did  not  actually 
take  place  until  1853,  the  lunatic  having  died  in 
the  meantime  in  1848.  The  solicitors  luLving  in 
1853  filed  their  bill  against  the  executors  of  the 
lunatic  for  payment  of  their  taxed  coste,  the 
Yice-Ghancellor  held  that  these  costs  constituted 
a  debt  for  necessaries  supplied  to  the  lunatic,  and 
that  the  stetute  vras  out  of  the  way,  because  it 
was  a  debt  due  to  solicitors  who  were  under  the 
jurisdiction  of  the  Lord  Chancellor,  and  would 
have  been  restrained  if  they  had  attempted  to 
bring  an  action  to  recover  these  coste.  Yice- 
Chancellor  Sir  W.  Page  Wood  says,  "  It  is  argued 
for  the  defendante  i£at  in  that  case'* — ^namely, 
of  treating  the  coste  as  a  debt  for  necessaries 
implying  a  contract  on  the  part  of  the  lunatic — 
"an  action  might  have  been  brought  against 
the  lunatic,  as  no  doubt  it  might;  and  that,  there- 
fore, as  no  proceedings  have  been  teken  for  six 
years,  nothing  can  prevent  the  operation  of  the 


14 


MAGISTRATES^  CASES. 


Q.B.  DiT.] 


Williamson  (app.)  v,  Norbib  (resp.). 


[Q.B.  Div. 


Statnto  of  Limitations  to  bar  the  claim.  But  I 
have  considerable  doubt  whether  that  is  the  cor- 
rect view  in  a  case  of  this  description.  Sappose 
the  lunatic  had  been  placed  in  an  asylum  under 
the  direction  of  the  Lord  Chancellor  in  Lunacy, 
and  there  supplied  with  the  necessaries  of  life,  and 
that  payment  for  these  was  not  enforced  for  seven 
or  eight  years  duriog  the  lunacy,  would  this  court 
say  that  time  had  ran  against  all  the  demand  P 
I  think  that  the  court  would  take  notice  of  these 
eircumstances,  of  the  certainty  that  the  moment 
any  action  was  brought  the  Lord  Chancellor 
would  deal  with  it  on  a  petition  in  the  matter  of 
the  lunacy.  There  might  be  some  difference  in 
the  case  of  a  common  tradesman ;  but  as  regards 
these  solicitors,  the  Lord  Chancellor  in  Lunacy 
would  have  perfect  control  over  them  and  would 
not  allow  them  to  enforce  their  demand ;  and  in 
this  case  he  appears  to  have  exercised  his  juris- 
diction by  ordering  taxation  of  their  i-osts.  I  think 
I  must  take  judicial  notice  of  what  the  Lord 
Chancellor  would  do  under  such  circumstances." 
Does  that  reasoning  apply  here?  I  cannot  see 
how  it  does.  The  Vice- Chancellor  himself  takes 
notice  of  the  fact  that  there  would  be  a  difference 
in  the  case  of  a  tradesman  suing  for  goods  sup- 
plied. It  was  established  in  Brockwell  v.  Bullock 
(22  Q.  B.  Div.  567),  that  an  action  might  be 
jbrought  against  a  lunatic  for  a  debt  for  necessaries, 
and  that  the  plaintiff  was  not  compelled  to  have 
recourse  to  proceeding  in  Lunacy  (under  sect.  11 
of  the  Lunacy  BeguLition  Act  1862)  to  recover 
the  debt.  It  seems,  therefore,  to  me  that,  as  a 
matter  of  law,  six  years'  arrears  are  recoverable 
only  from  the  date  at  which  the  summons  was 
taken  out. 

Solicitors :  for  the  plaintiffs,  Stilemarif  Neate, 
and  Toynbee,  agents  for  Toynbee^  Larken,  and 
Toynbee,  Lincoln ;  for  the  defendant,  /.  W.  Sykes, 
agent  for  James  EdgeU,  Kingston-on-Thames. 


QUEEN'S  BENCH  DIVISION 

Nov,  1,  2,  and  3,  1898. 

(Before  Lord  Bussbll,  C.J.  and  Wills,  J.) 

Williamson  (app.)  v.  Norris  (resp.)  (a) 

Intoxicatina  liquor — Sale  in  the  House  of  Commons 
without  licence — Liability  of  servant  of  House 
—Mens  rea—r^e  Licensing  Act  1872  (35  <fc  36 
Vict  c.  94),  «.  3 — The  Summary  Jurisdiction 
Act  1848  (11  &  12  Vict  c.  43),  s.  5. 

The  person  who  commits  the  offence  of  selling  in- 
toxicating liquor  without  a  licence,  contrary  to 
sect  3  of  the  Licensing  Act  1872  is  the  person 
who  actually  sells  the  intoxicating  liquor  and 
not  the  agent  or  servant  who  delivers  it  to  the 
buyer  and  receives  the  price  on  the  seller* s  behalf 
though  if  the  latter  had  notice  that  an  offence 
against  the  Act  was  being  committed,  he  could 
be  convicted  as  an  accessory  under  sect  5  of  the 
Summary  Jurisdiction  Act  1848. 

Per  curiam :  There  are  grave  doubts  whether  a  sale 
of  intoxicating  liquor  in  Westminster  Palace  by 
the  authority  of  the  House  of  Commons  is  not  an 
offence  within  sect  3  of  the  Licensing  Act  1872. 

This  was  a  cise  stated  by  one  of  the  magistrates 
for  the  metropolitan  police  district  sitting  at 
Bow.  street. 


(•)  Beportfid  by  J.  Andrew  Strahan,  Esq.,  BarriKter-a't-Law. 


On  the  10th  Jane  1896  an  information  preferred 
by  Greorge  Alexander  Williamson,  of  14,  Bell- 
yard,  Temple  Bar,  London  (hereinafter  called  the 
appellant)  against  Harry  Norris,  of  21,  Ken- 
nington-park-gardens,  in  the  county  of  Surrey, 
biirman  (hereinafter  called  the  respondent)  nnder 
sect.  3  of  the  Licensing  Act  1872  (35  &  36  Yict. 
c.  94),  charging  that  he,  the  said  Harry  Norris, 
on  the  2nd  May  1898,  at  St.  Stephen's  Hall,  in 
the  Palace  of  Westminster,  in  the  county  of 
Middlesex  did  unlawfully  sell  by  retail  certain 
intoxicating  liquor  which  he  was  not  then  licensed 
to  sell  by  retail  contrary  to  sect.  3  of  the 
Licensing  Act  1872,  was  heard  and  determined, 
and  upon  such  hearing  the  said  information  was 
dismissed. 

The  facts,  proved  or  admitted  at  the  hearing, 
and  found  by  the  magistrate,  were  as  follows  .* 

On  the  2nd  May  1898,  about  8  p.m.,  the  appel- 
lant entering  Westminster  Palace  in  the  usual 
way,  and  passiog  through  St.  Stephen's  Hall, 
proceeded  to  the  bar  at  the  foot  of  the  Committee 
tloom  staircase,  and  called  for  a  slass  of  brandy 
and  soda.  This  was  supplied  to  him  by  the 
respondent,  who  accepted  half  a  crown  in  payment 
therefor,  returning  eighteen  pence  to  the  appel- 
lant as  change.  At  the  sxme  time  two  other 
persons  were  supplied  with  two  glasses  of  whisky 
and  ApoUinaris  water  by  the  respondent,  who 
accepted  money  from  them  in  payment  therefor. 

The  respondent,  while  he  was  so  acting,  was 
acting  as  thn  servant  of  the  House  of  Commons, 
and  in  obedience  to  orders  which  he  had  received 
on  their  behalf  through  the  Kitchen  Committee 
of  the  said  House,  by  whom  he  was  paid ;  the 
liquor  which  he  delivered  was  the  property  of  the 
House  of  Commons  and  paid  for  oy  the  said 
Kitchen  Committee,  there  being  an  annual  vote 
of  the  House  in  aid  of  the  refreshment  depart- 
ment ;  the  money  which  he  received  he  received 
for  and  on  behalf  of  the  House  of  Commons  and 
paid  over  to  the  said  Kitchen  Committee.  The  bar 
at  which  the  liquor  was  delivered  was  under  the 
general  control  of  the  Kitchen  Committee ;  above 
the  bar  being  a  tariff  showing  the  prices  of  various 
intoxicating  liquors. 

The  appellant  was  not  when  the  liquor  was 
delivered  to  him  a  member  of  either  House  of 
Parliament. 

The  Palace  of  Westminster  is  not  a  place 
licensed  for  the  sale  of  intoxicating  liquor. 

It  was  contended  for  the  respondent  at  the 
hearing  before  the  magistrate  that  the  sale  of 
liquor  in  this  case  was  a  sale  by  the  House  of 
Commons  and  not  by  the  respondent,  and  also 
that  the  provisions  of  the  Licensing  Act  1872  did 
not  apply  to  sales  of  intoxicating  liquor  in  the 
Palace  of  Westminster. 

The  magistrate  held  that  the  fact  that  the 
respondent  was  a  servant  would  be  no  defence 
to  the  charge  of  selling  liquor  made  against  him 
if  the  sale  were  illegal  under  the  Licensing  Act 
1872  ;  bat  that  sect.  3  of  that  Act  and  the  other 
provisions  of  it  did  not  apply  within  the  Palace 
of  Westminster  to  s^les  of  liquor  by  the  House  of 
Commons. 

The  questions  of  law  arising  on  the  above  state* 
ment  for  the  opinion  of  the  court  were — (1) 
Whether  there  was  a  sale  of  intoxicating  liquor 
by  the  respondent  within  the  meaning  of  sect.  3 
01  the  Licensing  Act  1872;  (2)  whether  sect  3 
and  the  other  provisions  of  the  said  Act  apply 
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within  the  Paiaee  off  Weetminster ;  (3)  whether, 
under  the  oirownstances,  the  reapoHdent  was 
guiltj  of  the  said  affenoe. 
LioenstDg  Aet  1872  (35  &  36  Yiet.  e.  94),  b.  3 : 
No  perfloa  shall  aell  or  eKpose  for  sale  by  retail  any 
mtoxioatiDff  liquor  withont  being  dniy  lioeneed  to  Btil 
the  same  or  at  any  j^laoe  where  he  ia  not  aathorieed  by 
hifi  licence  to  •sell  tbe  eaaie.  Any  pereon  eelling  or 
ez  posing  for  sale  by  retail  any  intOKioating  liquor 
which  he  ia  not  licensed  to  eell  by  retail,  or  selling  or 
exposing  for  eale  any  intosioating  liqnor  at  any  place 
where  he  is  not  aiat]herised  by  his  licence  to  seil  the  same 
shall  be  subject  to  the  following  penalties     .     .     . 

AsquUh,  Q.C.  (H.  L,  Stephens  witk  him)  for  the 
appellant. — ^Plainly,  ixnless  th^>e  is  something  in 
the  Act  to  take  this  sale  oat  of  its  operation  it 
oonstitates  a  breach  of  sect.  3.  There  is  nothing 
to  take  it  out  of  the  Aot*s  operation  or  purview. 
Sect.  72  oontidns  a  long  list  of  exemptions  from 
the  Act;  but  among  tnstitations  and  persons 
exempted  there  is  no  mention  of  the  Houses  of 
Parliament.  Primd  /oete,  therefore,  a  sale  of 
intoxicating  liquor  in  the  Houses  of  Parliament  is 
as  much  a  breach  of  the  Act  as  a  sale  anywhere  else. 
It  will  be  argued,  however,  that  the  fact  that  the 
provisions  of  the  Act  are  obviously  inapplicable  to 
the  Houses  of  Parliament  is  evidence  to  show  that 
the  Legislature  never  intended  that  the  Houses 
of  Parliament  should  come  within  the  operation 
of  the  Act.  We  submit  that  this  inference  is  not 
correct.  The  correct  inference  is  that  the  Legis- 
lature never  intended  that  intoxicating  liquor 
should  be  sold  in  the  Houses  of  Parliament.  If 
the  sale  here  had  been  to  a  member  of  the  House 
of  Commons  no  doubt  it  might  be  argued  that 
the  principle  applicable  to  clubs  was  in  point. 
•  Or  it  might  be  argued  that  the  matter  was  one  of 
.  a  character  domestic  to  the  House,  and  therefore 
one  which  the  courts  woold  not  consider : 

Bradlaugh  v.  Qouett,  50  L.  T.  Bep.  620  ;  12  Q.  B. 
Div.  271. 

iBut  here  the  sale  was  to  a  stranger.  It  was  a 
ruere  trade  transaction — a  dealing  in  intoxicating 
li(iuor  within  the  precincts  of  the  House.  It 
came,  therefore,  within  the  ordinary  law  on 
the  subject.  As  to  the  point  whether  the  sale 
hy  the  respondent  was  one  within  sect.  6,  it  is 
submitted  that  the  magistrate  was  right  in 
holding  ihat  the  fact  tlukt  the  appellant  sold 
as  a  servant  was  no  defence.  No  doubt  some 
gloss  must  be  put  on  the  words  of  sect.  3.  It 
would  be  unreasonable  and  contrary  to  all  ex- 
perience to  contend  that  the  Act  permits  nobody 
except  -a  person  actually  licensed  to  sell  intoxica- 
ting lic^uor.  We  all  know  that  the  waiters  and 
barmen  who,  as  a  matter  of  fact,  sell  the  liquor  in 
licensed  bouses,  are  not  themselves  licenced.  The 
occupier  alone  is  licensed,  and  it  is  by  the  autho- 
rity and  under  the  protection  of  his  licence  that 
his  servants  sell.  We  submit  that  the  proper 
reading  iA  sect.  3  is  this  **  No  person  shall  sell  by 
retail  any  intoxicating  lic^uor  without  being  pro> 
tected  by  a  duly  granted  bcence."  The  licence  of 
the  master  protects  the  servant ;  but  where  there 
is  no  licence  the  master  who  authorises  the  sale 
and  the  servant  who  actually  sells  are  equally 
respoubible  and  are  both  liable  to  be  prosecuted 
ana  convicted  for  a  breach  of  sect.  3. 

The  Attomey-Chneral  {H.  Sutton  and  H,  Avory 
with  him)  for  the  respondent. — I  submit  in  the 
first  place  that  the  Licensing  Act  1872  has  no  ap- 


plication  to  a  sale  of  intoxicating  liquor  by  the 
Uouse  of  Commons  within  the  Royal  Palace  of 
Westminster;  and  in  the  second  place,  that 
whether  it  has  or  not,  the  respondent  is  not  liable 
since  the  sale  was  not  by  him  but  by  the  House 
of  Commons  which  is  his  principal,  and  there  is 
no  evidence  to  show  that  he  knew  that  he  waa 
acting  illegally.  As  to  the  first  point,  I  submit 
that  the  whole  scheme  of  the  Act  shows  that  the 
Licensing  Act  was  never  intended  to  apply  to 
Westminster  Palace.  Sect  3  iteelf  shows  that  the 
Act  was  intended  to  apply  to  places  that  could 
be  licensed  since  it  makes  provision  for  the  for- 
feiture of  the  licence  on  a  second  conviction. 
[LosD  KussELL,  C.J.. — No.  That  only  applies 
to  a  case  where  the  person  convicted  happens  to 
be  licensed!.  Well,  that  remark  cannot  apply  to 
sect.  4  which  provides  for  the  punishment  of  the 
occupier  of  a  house  in  which  illegal  sales  take 
place.  The  occupiers  oi  the  Houses  of  Parlia- 
ment are,  I  believe,  the  Speaker  and  the  Serjeant- 
at-Arms.  Is  it  contended  that  the  Le^slature 
intended  that  they  should  be  prosecuted  if  the 
House  of  Commons  sold  intoxicating  liquor 
within  its  precincte  P  Again  sect.  11  requires  the 
applicant  for  a  licence  to  affix  his  name  and  keep 
it  affixed  in  a  conspicuous  place  on  the  premises 
licensed.  Is  it  to  be  assumed  that  the  Legislature 
intended  the  Speaker  or  whoever  should  apply  for 
the  licence  to  have  his  name  placed  over  the  door 
of  Westminster  Hall  P  Yet  the  fact  that  intoxi- 
cating liquor  was  sold  in  the  precincte  of  the 
House  was  well  known  to  every  member  of  the 
Legislature  at  the  time  this  Act  was  passed,  and 
so  we  must  assume  either  that  the  Legislature 
intended  to  prohibit  this  practice  and  did  so 
though  the  Act  never  expressly  refers  to  it,  or 
that  it  intended  the  Speaker's  name  to  be  affixed 
in  this  way.  Again  under  sect.  18  the  licensed 
person,  whoever  he  might  be,  might  turn  out 
drunken  or  disorderly  persons,  under  sect.  23  the 
justices  mi);ht  order  the  House  to  be  closed,  and 
under  sect.  25  every  member  on  the  premises  af tei* 
12.30  p.m.  would  be  liable  to  a  fine  of  forty 
shillings.  I  might  point  to  a  score  of  other  pro- 
visions in  the  Act  which  clearly  could  not  be  put 
in  operation  as  against  the  High  Court  of  Par- 
liament. The  whole  scheme  of  the  Act  is,  I 
submit,  clearly  inapplicable  to  the  Houses  of  Par- 
liament, and  when  that  is  the  case  there  is  no 
need  that  they  should  be  expressly  exempted : 

Reg.  V.  Justices  of  Kent,  24  Q.  B.  Div.  181. 
London  Joint  Stock  Bank  v.  Mayor  of  London,  83 
L.  T.  Bep.  781 ;  1  C.  P.  Div.  1. 

Moreover,  this  is  a  matter  concerning  the  do- 
mestic arrangements  of  the  House  of  Commons, 
and  therefore  is  out  of  the  purview  of  the  courts 
of  law: 

Bradlaugh  v.  Oossett,  50  L.  T.  Bep.  620 ;  12  Q.  B. 
Div.  271. 

On  the  second  point  I  contend  that  the  magistrate 
is  clearly  wrong.  He  has  found  that  there  was  a 
sale  within  the  Act  by  the  respond-nt,  or  at  any 
rate  that  the  fact  that  he  was  a  servant,  and  in 
selling  acted  as  a  servant,  and  without  any  know- 
ledge that  he  was  acting  wrongly  does  not  excuse 
him.  Thi-*,  I  say,  is  bad  law.  There  was  no  sale 
here  by  the  respondent  within  the  Act.  The  sale 
was  not  by  him  but  by  his  employei*s,  the  House 
of  Commons.  No  doubt,  if  he  Knew  that  his  em- 
ployers had  no  licence,  and  that  it  was  necessary 
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for  them  to  have  one,  he  might  be  convicted  as 
an  aider  and  abettor  of  the  offence  under  sect.  5 
of  the  Summary  Jurisdiction  Act  1848  (11  &  12 
Yict.  c.  43).  But  no  such  knowledge  is  found  in 
the  case,  nor  even  suggested  by  the  appellant. 

Asquith,  Q.O.  in  reply. 

Nov.  3. — Lord  Russell,  C.J.,  having  stated 
the  facts,  proceeded :  As  I  have  already  inti- 
mated, there  are  two  questions,  firstly.  Was 
any  offence  against  the  Act  committed  ?  and, 
secondly,  assuming  that  an  offence  was  committed, 
was  the  present  respondent  the  person  who  com- 
mitted it?  It  was  argued  before  us  that  no 
offence  was  committed  because  it  was  said 
(adopting  in  effect  the  view  of  the  magistrate) 
that  the  House  of  Commons  were  entirely  outside 
(for  that  is  what  it  must  be  taken  to  come  to)  the 
control  of  the  law  which  forbids  the  sale  without 
a  licence  of  intoxicating  liquors.  Now,  in  the 
view  that  we  take  of  the  second  of  these  questions 
it  is  not  necessary  to  decide  that  question 
although  I  personally  would  have  desired  to  do 
BO  had  the  question  be«>n  directly  raised.  As  it  is, 
I  desire  to  say  that  I  am  very  far  from  being 
satisfied  that  no  offence  has  been  committed  by 
the  sale  of  the  liquor  under  the  circumstances  set 
out  in  the  case.  I  am  not  impressed  by  the 
argument  that  the  entire  provisions  oi  the 
Licensing  Act  of  1872  are  not  applicable  to,  and 
cannot  practically  be  worked  out  in  relation  to 
these  matters  in  regard  to  the  House  of  Com- 
mons or  in  regard  to  the  House  of  Lords  for  that 
matter.  It  by  no  means  follows,  in  my  judgment, 
from  that  circumstance  that  liquor  can  be  sold,  as 
the  law  now  stands,  withaut  a  licence  in  the 
House  of  Commons  or  in  the  House  of  Lords. 
The  statute  begins  with  a  ^neral  and  sweeping 
prohibition  of  the  sale  of  spirituous  liquors  with- 
out a  licence.  It  contains  a  number  of  provisions 
to  give  effect  to  that  enactment.  It  contains  a 
lengthy  section  of  exceptions  which  list  does  not 
include  either  the  House  of  Lords  or  the  House 
of  Commons,  and  I  repeat  (I  say  no  more)  that  I 
am  far  from  satisfied  that  an  offence  was  not 
committed  by  those  under  whose  orders,  as 
masters  or  principals,  the  sale  in  Question  was 
effected.  Perhaps  I  ought  to  add,  on  public 
tfrouods,  in  connection  with  what  I  have 
already  said,  that  even  if  a  doubt  lf*ss  serious 
than  that  which  I  think  exists,  did  exi  t,  it  is 
obviously  for  the  public  covenience,  and  also 
for  the  due  obst^rvance  of  the  law  by  the 
highest  body  over  all  others  in  the  land,  that  an 
appeal  should  be  made  to  the  wisdom  of  the 
Legislature  to  regularise  what  is  taking  place  if 
ia  the  view  of  Parliament  it  is  necessary  that 
these  conveniences  should  be  provided  for  mem- 
bers of  the  House  of  Commons,  and  for  those 
whose  business  brings  them  to  the  House  of 
Commons  or  to  the  House  of  Lords.  Now  I  come 
to  the  second  question:  Did  the  respondent 
commit  the  offence  P  For  that  purpose  it  is 
necessary  to  examine,  and  to  examine  as  it  seems 
to  me  somewhat  closely  the  provisions  of  sect.  3. 
The  words  are  these:  "No  person  shall  sell  or 
expose  for  sale  by  retail  any  intoxicating  liquor 
without  beinff  duly  licensed  to  sell  the  same,  or  at 
any  place  iinieTe  he  is  not  authorised  by  his 
licence  to  sell  the  same."  Now  I  think  it  is  im- 
possible not  to  see — and  the  learned  counsel  who 
argued  this  case  for  the  appellant  indeed  admitted 


it — ^that  in  order  to  brin^  the  innocent  act  of  a 
waiter  or  of  a  barman  within  that  section,  it  is 
necessary  to  alter  and  put  a  rather  strong  ^loss 
upon  the  words  of  the  section.  As  I  reebd  tnem 
it  is  clear  that  the  Legislature  is  contemplating 
that  what  is  to  be  regarded  as  a  sale  is  a  sale  by 
the  person  who  ought  to  be  licensed.  The  words 
are,  "Shall  sell  .  .  .  without  being  do  If 
licensed  to  sell."  Of  course  everyone  knows  that 
neither  the  barman  nor  the  waiter  is  the  person 
licensed,  and  therefore  the  sale  that  is  struck  at 
here  is  the  sale  by  the  person  who  stands  in  the 
position  of  master  or  principal  to  the  mere 
servant  or  agent  who  is  the  person  who  delivers 
the  goods,  and  who  receives  the  money  in  p-iy- 
ment  for  the  goods.  Now  it  is  suggested  that 
this  ought  to  be  read  differently.  It  is  suggested 
that  it  ought  to  be  read  thus :  "  No  person  shall 
sell  or  expose  for  sale  by  retail  any  intoxicating 
liquor  without  being  protected  by  a  licence  to 
sell."  That  as  I  say  is  an  artificial  gloss  to  put 
upon  the  words,  and  I  do  not  think  it  is  necessary 
for  the  purpose  of  givine  effect  to  the  Act  for 
this  reason  :  It  may  well  oe  that  the  proof  of  the 
act  of  sale  by  an  unlicensed  person  will  as  against 
that  person  be  a  prima  facie  case  of  a  commis- 
sion of  the  offence  by  him.  It  may  be  and  it 
probably  is  that  it  would  lie  upon  him  to  show 
that  he  was  the  mere  servant,  and  more,  that  he 
was  the  innocent  servant  of  the  real  seller. 
Whether  the  onus  of  proving  his  innocency  or  not 
lies  upon  him  I  do  not  stop  to  consider.  I  am  not 
treating  this  as  a  question  of  the  burthen  of  proof. 
I  say  merely  that  once  it  appears  that  the  person 
charged  is  only  the  servant,  and  that  he  is  not 
accessory  to  the  commission  of  an  offence  against 
the  Act,  then  I  think  that  he  has  not  committed 
any  offence  against  the  Act.  Of  course  if  he  was 
making  himself  a  party  to  the  illegal  proceedings, 
if  he  was  knowingly  lending  himself  to  a  breach 
of  the  law,  he  would  under  the  section  of  the 
Summary  Jurisdiction  Act  1848,  to  which  we  were 
yesterday  referred,  be  liable  to  be  punished  as  an 
accessonr  to  the  offence  committed  by  his  master. 
No  doubt  there  are  cases  in  which  the  Legisla- 
ture believing  that  the  law  could  not  in  special 
subjects  have  full  effect  and  efficiency  without 
such  provisions,  has  directed  that  in  these  pai*- 
ticular  cases  the  man  who  does  the  thing  whicn  is 
prohibited,  although  he  was  not  negligent  and 
although  he  had  no  guilty  mind,  yet  is  to  be 
taken  to  have  committed  the  offence.  There  are 
several  statutes  containing  such  provisions,  bnc 
they  are  exceptions  to  the  general  rule  of  our  law. 
This  is  in  the  nature  of  a  criminal  charge*,  and 
the  general  rule  of  our  law  is  that  unless  the  law 
has  oeen  very  clearly  expres^^ed  to  the  contrary, 
the  mens  rea  enters  into  the  constitution  of  the 
crime.  Now  what  are  the  facts  here  P  This  man 
for  all  that  appears  was  a  daily  or  weekly  or 
monthly  waiter,  appointed  prasumably  by  the 
Kitchen  Committee,  who  ia  their  turn  are  said  to 
represent  the  House  of  Commons.  Can  it  be 
sup;gested — it  is  not  in  the  case,  and  I  dwell  upon 
it  m  order  to  show  that  I  think  the  contrary  con- 
clusion to  that  at  which  I  have  arrived  cannot  be 
supported — Can  it  be  suggested  as  to  this  man 
appointed  by  responsible  persons,  members  of  the 
House  of  Commons  actm^  in  the  name  of  the 
HouBQ  of  Commons,  receiving  as  we  are  told  in 
the  case  a  grant  in  aid  bv  a  vote  of  the  House  of 
Commons,  protected  under  the  aegis,  as  I  said 
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yesterday,  of  these  responsible  bodies,  that  it 
could  be  in  the  contemplation  of  the  law,  that  it 
would  be  just  that  this  man  should  be  treated  as 
hayiDg  committed  an  offence  against  the  Act  in 
performing  his  duties  P  It  seems  to  me  that  it 
caxmot  be  so.  I  think,  therefore,  that  if  there 
was  an  offence  committed  against  the  Act  the 
offence  was  commited  by  those  who,  in  the 
position  of  principals  or  masters  of  the  servant, 
anthorised  what  he  did.  I  think  that  under 
the  circumstances  of  this  case  the  present 
respondent  is  not  liable,  and  although  1  differ, 
as  will  have  been  apparent  from  what  I  have 
said,  in  the  gronnoia  upon  which  I  arrive  at 
my  conclusion,  I  arrive  at  the  same  conclusion 
as  that  of  the  learned  magistrate,  namely,  that 
in  this  case  no  offence  has  been  proved  to  have 
been  committed  against  sect.  3  by  the  present 
respondent. 

Wills,  J. — ^I  am  of   the  same  opinion,  and 
entirely  concur  in  every  word  that  has  fallen  from 
my  Lord.    The  only  thing  that  I  desire  to  add  is 
that  a  great  part  of  the  argument  of  the  learned 
Attorney- G-eneral  yesterday  appears  to  me  to  be 
founded  on  a  fallacy,  and  a  not  uncommon  fallacy 
which  is  constantly  arising  when  we  are  asked  to 
say  that  such  ana  such  a  result  can  never  have 
been  contemplated  by  the  parties  to  an  instru- 
ment which  expresses  their  agreement,  and  that 
therefore  it  is  not  within  the  words  which  are 
contained  in  the  instrument.    It  is  an  argument 
which   should   have    effect  within   very  narrow 
limits,  because  the  proper  rule  is  to  look  only  at 
what  has  been  said.    That  is  the  only  legitimate 
way  of    arriving  at  what  the  meaning  of   the 
parties  is.    So  here  the  only  legitimate  way  of 
arriving  at  the  meaning  of  the  Act  of  Parliament 
is  to  see  what  the  Act  of  Parliament  says,  and  if 
it  is  clear  it  seems  to  me  to  be  no  argument  at  all 
against  the  construction  which  has  been  put  upon 
it  to  say  that  it  has  results  which,  if  those  who 
were  concerned  in  passing  it  had  foreseen,  it  is  not 
tikely  they  would  have  Mopted  it.    Here  I  share 
to  the  full  the  learned  Lord  Chief  Justice's  very 
grave doabts  whether  in  this  case  an  offence  against 
&e  Act  has  not  been  committed — ^that  is  to  say 
whether  the  Act  has  not  been   broken — but  I 
entirely  a^ree  that  the  wrong  person  has  been 
sommone^  and  that  it  would  he  doing  violence  to 
the  laneuage  of  the  section  to  read  "  licensed  " 
in  a  sobtary  passage,  where  there  is  nothing  at  all 
to  indicate  that  it  should  receive  such  an  unusual 
extension,  as  meaning  not  licensed  in  the  sense  in 
which  that  expression  is  used  eyerywhere  else  in 
the  Act,  but  as  meaning  duly  authorised  to  act 
uider  some  person  who  has  a  licence.    Under 
these  circumstances  I  think  this  appeal  must  be 

dismissed.  Appeal  dismissed. 

Solicitors  for  the  appellant,  Todd,  Dennis,  and 
Lamb, 

Solicitor  for  the  respondent.  Solicitor  for  the 
Treaswry, 
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Nov,  7  and  8,  1898. 

(Before  Lord  Russell,  G.J.  and  Wills,  J.) 

Babnett  (app.)  V.  Laskby  (resp.).  (a) 

Public  health — Privies — Cleansing  by  sanitary 
authority — Becoming  a  nuisance — Notice  to 
owner  to  abate — IddbUity — Puhlic  Health  Act 
1875  (38  A  39  Vict,  c,  55),  ss.  42,  43,  94,  95,  and 
96. 

By  sect,  42  of  the  Public  Health  Act  1875,  "  Every 
local  authority  may    .     .     .     themselves  under- 
take or  contract  for    .     .     .     the   cleansing  of 
earth    closets,   privies,    ashpits,    and  cesspools, 
either  for  the  whole  or  any  part  of  their  dis^ 
trict." 
And  by  sect,  94 :  On  the  receipt  of  any  information 
respecting  the  existence  of  a  nuisance  the  local 
authority  shall,  if  satisfied  of  the  existence  of  a 
nuisance,  serve  a  notice  on  the  person  by  whose 
act,  default,  or  sufferance  the  nuisance  arises  or 
continues,  or  if  such  person  cannot  be  found,  on 
the  owner  or  occupier  of  the  premises  on  which 
the  nuisance  arises,  requiring  him  to  abate  the 
same  within  a  time  to  he  specified  in  the  notice, 
and  to  execute  such  works  and  do  such  things  as 
may  be  necessary  for  that  pu/rpose.    Provided 
(1)  that,  where  the  nuisance  arises  from  the  want 
or  defective  construction  of  any  structv/ral  conve- 
nience, or  where  there  is  no  occupier   of  the 
premises,  notice  wnder  this  section  shall  be  served 
on  the  owner,     .     .     ." 
The  appellant  is  the  owner  of  certain  cottages  which 
were  built  in  1888,  and  which  he  purchased  in 
May  1897. 
Between  the  numths  of  March  and  October  1896 
typhoid  fever  occurred  in  some  of  these  cottages, 
which  were  fitted  with  double  privy  middens. 
During  the  tim>e  that  ela/psed  between  the  tinne 
thai  the  patients  were  attacked  and  the  notijica- 
tion  to  the  authorities,  the  excreta  of  the  patients 
were  put  in  the  privy  middens  to  the  knowledge 
of  the  authorities,  which  authorities  had  under- 
taken the  cleansing  of  these  privy  middens  under 
sect,  42  of  the  Public  Health  Act  1875. 
Upon  the  notification  of  the  disease  the  authorities 
supplied  covered  pails,  and  superintended  the 
disinfecting  of  the  places  infected  by  such  excreta, 
but  these  measures  failed  to  get  rid  of  and  destroy 
the  typhoid  germs,  and  would  never  do  so,  though 
they  might  nave  been  destroyed  when  the  excreta 
were  first  placed  there.     The  presence  of  these 
germs  constituted  a  nuisance,  and  the  authorities 
then  caused  a  notice  to    be    served  upon  the 
a/ppeUant,  under  sect.  94  of  the  Public  Health 
Act  1875,  to  abate  this  nuisance. 
Upon  non-compliance  with  this  notice,  an  order 
was  made  by  the  petty  sessions  requiring  the 
appellant  to  comply  with  the  notice.    The  appel- 
lant appealed  to  quarter  sessions,  who  uphetdthe 
order. 
Held  {allowing  the  appeal),  that  the  appellant  was 
not  liable  under  the  Public  Health  Act  to  abate 
this  nuisance,  and  the  complaint  therefore  must 
be  discharged. 

Oasb  stated. 

The  respondent  is  the  inspector  of  nuisances  for 
the  mayor,  aldermen,  and  burge-^ses  of  the 
borourfhof  Eccles,  who,  actitig  by  their  council, 
are,  for  the  purposes  of  the  Public  HeaJch  Act 

(a)  Beoortad  by  W.  db  B.  Hbbbibt,  Esq.,  Burlster-at-Law. 
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1875,  the  urban  sanitarj  authority  for  that 
borough. 

The  appellant  is  the  owner  of  certain  cottages 
numbered  81  to  145  and  102  to  156,  Ellesmere- 
street  in  that  borough  which  he  acquired  by  pur- 
chase on  the  4th  May  1897. 

These  cottages  were  built  at  one  and  the  same 
time  in  1888  and  have  as  outdoor  conveniences 
what  are  known  as  double  privy  middens,  namely 
separate  closets  or  privies  for  each  house,  with 
one  ash  pit  for  every  two  closets  or  privies. 

Previous  to  the  appellant  becoming  the  owner, 
namely,  between  the  months  of  March  and  Oct, 
1896,  cases  of  tjrphoid  fever  occurred  in  the 
houses  numbered  61, 83,  111,  115,  and  123,  Elles- 
mere- street,  there  being  in  all  nine  cases  in  those 
five  houses.  Some  days  elapsed  in  each  case 
between  the  time  when  the  several  patients  were 
attacked  with  the  disease,  and  the  notification  of 
their  disease  to  the  authorities,  during  which 
time  the  excreta  from  the  fever  patients  con- 
taining typhoid  fever  germs  were  put  in  the  privy 
middens,  and  this  was  known  to  uie  respondent's 
authority. 

The  respondent's  authority  had  undertaken  the 
cleansing  of  these  privy  middens  within  the  mean- 
ing of  sect.  42  of  the  !rublic  Health  Act  1875. 

On  receipt  of  the  notification  of  the  disease  in 
each  case  the  respondent's  authority  supplied 
covered  pails  to  the  occupiers  of  the  houses  for 
the  purpose  of  depositing  therein  the  excreta  from 
the  typnoid  fever  patients  and  thus  preventing 
the  middens  being  further  fouled  by  the  germ 
infected  excreta  from  the  fever  patients. 

For  tbe  purpose  of  such  cleansing  under  sect  42 
it  was  the  practice  of  the  respondent's  authority 
to  cause  the  night  soil  men  to  go  round  and  cdeanse 
and  disinfect  the  middens,  and  the  respondent 
kept  records  of  the  rounds,  which  rounds  it 
appeared  were  ordinarily  made  at  intervals  of  two 
months.  There  was  no  record  of  any  cleansing  at 
tbe  five  houses  immediately  on  notification  of  each 
case  of  fever,  but  there  was  verbal  evidence  which 
satisfied  us  that  the  sanitary  inspector  personally 
supeHntended  special  cleansing  and  disinfecting 
on  the  22nd  and  23rd  Sept.  1896,  at  which  date 
there  was  fever  at  No.  115,  and  that,  in  accord- 
ance with  the  practice  of  each  of  the  notifications 
of  disease  he  gave  instructions  to  the  foreman  of 
the  department  to  have  the  pits  cleansed  and 
disinfected,  and  that  on  each  occasion  of  receiving 
instructions  this  was  done  mider  the  direction  of 
each  foreman. 

We  were  satisfied  from  the  bacteriological 
examination  that  the  typhoid  fever  eerms  existed 
in  the  soil  between  the  crevices  of  uie  brickwork 
of  the  middens,  at  the  date  of  the  notice  herein- 
after mentioned,  which  was  served  on  the  appel- 
lant, and  at  the  date  of  the  appeal  nothing  had 
been  done  pursuant  to  the  notice,  and  that  the 
typhoid  germs  had  existed  there  from  the  date  of 
tne  deposit  of  the  excreta  from  the  typhoid  fever 
patients,  and  that  the  measures  taken  by  the 
sanitary  inspector  failed  to  remove,  destroy,  or  get 
rid  of  the  same,  and  that,  inasmuch  as  such  germs 
could  in  time  pass  through  brickwork  (and  even 
porcelain)  to  destroy  them  now  by  such  disinfec- 
tion as  was  practicable  would  be  very  difficult,  if 
not  impossible,  but  measures  could  have  been 
taken  at  the  time  when  the  several  privies  became 
infected  which  would  probably  have  destroyed  the 
fever  germs. 


It  was  admitted  at  the  hearing  that  the  pre- 
sence of  the  typhoid  germs  in  the  privy  middens 
as  shown  by  the  bacteriological  examination  con- 
stituted the  middens  a  nuisance  and  injurious  to 
health. 

The  respondent's  authority  after  the  cases  of 
typhoid  fever  and  in  consequence  thereof  and  of 
the  resulting  foulness  and  offensiveness  of  the 
middens  as  before  mentioned  under,  and  by  virtue 
of  sect.  94  of  the  Public  Health  Act  1875,  caused 
a  notice,  dated  the  6th  May  1897,  to  be  served 
upon  the  appellant,  who  had  then  become  owner, 
requiring  him  within  fourteen  days  to  abate  the 
nuisance  of  foul  and  offensive  privies  and  ash- 
pits existing  at  Nos.  61,  83,  111,  115,  and  123, 
Ellesmere-street  (being  the  houses  of  the  appel- 
lant at  which  tjrphoid  fever  cases  had  occurred), 
and  for  the  purpose  to  abolish  the  privies  at  the 
five  houses  and  in  lieu  thereof  to  provide  and  fix 
sufficient  water-closets  with  efficient  flushing 
cisterns  and  to  properly  drain  such  water-closets, 
also  to  convert  tne  ashpits  into  covered  and  paved 
places  for  the  reception  of  ash-tubs. 

The  notice  not  having  been  complied  with  a 
complaint  was  laid  by  the  respondent  under  sect. 
95  of  the  Public  Health  Act  1875  on  the  4th  Aug. 
1897,  charging  that  the  nuisance  existed  on  the 
several  pi*emises  mentioned  in  the  notice,  and 
that  the  nuisance  was  caused  by  the  act,  default, 
or  sufferance  of  William  Bamett  (the  present 
appellant),  and  that  he  was  the  owner  of  the 
premises. 

The  complaint  was  heard  and  determined  by 
the  justices  of  the  court  of  summary  jurisdiction 
on  the  4th  Oct.  1897,  who  made  an  order  requir- 
ing the  appellant  to  comply  with  all  the  requisi- 
tions of  the  notice  of  the  6th  May  1897,  and  it 
was  from  this  order  that  the  appell^t  appealed. 

It  was  contended  on  behau  of  the  appellaiit 
(a)  that  by  virtue  of  sect.  42  of  the  Public  Health 
Act  1875  there  was  a  duty  upon  the  respondent's 
authority  to  cleanse  the  privy  middens ;  (b)  that 
the  respondent's  authority  failed  to  discharge 
their  duty  under  that  section  both  at  the  time  of 
the  outbreak  of  the  typhoid  fever  and  subse- 
quently ;  (c)  that,  upon  the  true  construction  of 
sect.  94  of  the  Pubhc  Health  Act  1875,  the  owner 
or  occupier  does  not  become  liable  unless  the 
court  is  satisfied  that  the  person  (that  includes 
the  corporation)  could  not  be  found,  by  whose  act, 
default,  or  sufferance  the  nuisance  arose  or  con- 
tinued ;  {d)  that  it  was  clear  that  the  nuisance  did 
not  arise  or  continue  by  the  act,  default,  or 
sufferance  of  the  appellaiit,  who  became  owner 
just  before  the  respondent's  notices  were  served, 
and  without  knowledge  of  the  previous  existence 
of  the  typhoid  fever,  but  that  by  virtue  of  the 
duty  imposed  upon  them  by  sect.  42  of  the  Public 
Health  Act  1875  the  respondent's  authority  were 
the  persons  by  whose  act,  default,  or  sufferanoe 
the  nuisance  arose  or  continued;  (e)  that  the 
appellant's  case  came  within  the  ruling  of 
Ooleridge,  L.C.J.  in  The  Conservatara  of  the 
Thamea  v.  THe  Port  Sanitary  AtUhority  of  the 
P(n-t  of  London  (69  L.  T.  Eep.  803 ;  (1894)  1  Q.B. 
647),  and  within  the  principle  of  law  contained  in 
the  case  of  Fordam  v.  Paraons ;  (1894)  2  Q.  B. 
780) ;  (/)  that  there  was  no  nuisance  on  the  said 
premises  for  which  the  ovnier  was  responsible. 

It  was  contended  for  the  respondent  (a)  that 
the  foulness  and  offensiveness  of  the  middess 
owing  to  the  presence  of  the  typhoid  germs  in  tht* 
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Btracture  thereof  constituted  them  a  nnisance  with- 
in the  meaxiing  of  sect.  91  of  the  PabHo  Health  Act 
1875 ;  (6)  that  the  respondent's  anthority  had  ful- 
filled the  duty  undertaken  by  them  under  sect.  42 
of  the  Public  Health  Act  in  the  periodical  and 
special  cleansing  carried  out  by  them,  and  if  they 
had  failed  to  do  so,  the  appellant's  remedy  was 
under  sect.  43  of  the  Act  or  by  action  at  law ;  (c) 
that  if  the  respondent's  authority  were  satisfied 
as  a  fact  that  tne  nuisance  existed,  and  that  the 
works  proposed  were  proper  to  abate  it,  the  owner 
waa  the  person  to  whom  they  must  look  both 
under  the  body  of  sect.  94  and  the  proviso  thereto ; 
(d)  that  the  cases  cited  for  the  appellant  had  no 
application,  as  in  this  case  the  acts  leading  to  the 
nnisance  were  within  the  principle  laid  down  in 
Bex  V.  Fedley  (1  A.  &  B.  822),  White  v.  Jameaon 
fL.  Rep.  18  Eq.  303),  Harris  v.  James  (35  L.  T. 
Rep.  240),  Parker  v.  I'nge  (55  L.  T.  Rep.  300 ;  17 
Q.  j3.  Div.  584),  and  did  not  differ  materially  from 
those  in  Whittaker  v.  Derby  Urban  8a/nitary 
AuthoHty  (55  L.  J.  8.  M.  C. ;  50  J.  P.  357)  where 
an  order  similar  to  that  in  this  case  was  upheld. 

The  Court  of  Quarter  Sessions  held  as  a  matter 
of  law  that  the  appellant  was  liable  as  owner 
under  the  Public  Health  Act  1875  to  abate  such 
nuisance. 

Bosanauet^  Q.C.  (fif.  Pope,  jun.  with  him)  for 
the  appellant. — The  real  point  that  arises  here  is 
whether  the   respondent  had  the   right   under 
sect  95  of  the  Public  Health  Act  1875  (38  &  39 
Yiot.   c.  55)    to  serve  the  notice  and  make  a 
complaint  to  the  justices.     That  depends  to  a 
zreat  extent  on  sect.  94,  and  that  is  practically 
tne  section  on  which  the  case  turns.    The  order 
was  made  by  the  justices  under  sect.  96.    [Lord 
RirssELL,  O.J. — What  were  the  necessary  works 
mentioned  in  sect.  94  which  were  remiired  in  this 
case  P]     The  abolition  of  privies  and  ashpits  and 
the  establishment  of  water-closets.    The  question 
also  arises  who  is  the  person  by  whose  de&ult  the 
act  arises  ?    Who  is  liable  P    We  submit  that  the 
default^-is  by  the  sanitary  authority  themselves. 
They  have  taken  over  the  cleansing  of  these  ash- 
pits and  privies  under  sect.  42  of  the  Public 
Health  Act  1875,  and  the  nuisance  has  arisen  by 
the    sanitary  authority  not   doinff    their    duiy. 
[Lord  RT7S8BLL,  O.J.— Who  would  be  liable  if  the 
tenant  had  caused  the  nuisanre  and  then  dis- 
appeared P]     The   landlord   undoubtedly    under 
sect.  94.    The  case  of  The   Conservators  of  the 
Biver  Thames  v.  The  Sanitary  Authority  of  the 
Port  of  London  [69  L.  T.  Rep.  803 ;  (1894)  1 Q.  B. 
647)  tnough  not  on  all  fours  with  the  present  is 
in  point.    It  was  decided  under  sect.  4  of  the 
Public  Health  (London)  Act  1891  (54  &  55  Yict. 
c.  76),  which  provides  that  on  the  receipt  of  any 
information  respecting  the  existence  of  a  nuisance, 
the  sanitary  authority  shall  serve  a  notice  on  the 
person  by  whose  act,  default,  or  sufferance  the 
nuisance   arises,  or,  if   such  person  cannot  be 
found,  on  the  occupier  or  owner  of  the  premises 
on  which  the  nuisance  arises  requiring  him  to 
abate  the  same.    The  respondents  in  that  case 
sought  to  make  the  appellants  as  the  owners  of 
the  foreshore  liable  to  abate  a  nuisance  caused 
by  the  deposit  of  filth  and  rubbish,  as  the  persons 
by  whose  act  the  nuisance  arose  could  not  be 
found,  but  the  court,  consisting  of  Lord  Coleridge, 
C.J.  and  Mathew  and  Collins,  JJ.,  held  that 
they  were  not  liable  to  abate  the  nuisance  as  it 


was  not  caused  by  their  act  or  default.  In 
Fordam  v.  Pardons  (1894)  2  Q.  B.  780)  it  was 
decided  that  where  the  sanitary  authority  were 
under  an  obligation  to  provide  a  sewer  under 
sect.  15  of  the  Public  Health  Act  1875,  and  had 
failed  to  do  so,  they  could  not  evade  that  obliga- 
tion by  taking  proceedings  against  a  person  on 
whose  premises  a  nuisance  arose  for  want  of 
sufficient  sewerage.  In  that  case,  I  submit,  that 
there  being  an  obligation  to  do  certain  acts,  the 
local  authority  must  not  try  to  shift  their  respon- 
sibility, as  they  are  also  trying  to  do  in  the 
present  case,  by  proceeding  under  sects.  94,  95, 
and  96. 

Dancktcerts  (Bhodes  with  him),  for  the  respon- 
dent.— The  owner  is  the  person  liable  in  such  a 
case  as  the  present.  He  referred  to  sects.  42  and 
43  and  94.  The  nuisance  arises  and  continues 
by  the  default  of  the  appellant.  If  he  carried 
out  the  alterations  set  out  in  the  notice  it  would 
cease  to  exist.    He  referred  to 

Saunders  v.  The  Holhom  District  Board  of  WorJcs, 
71  L.  T.  Rep  172 ;  (1895)  1  Q.  B.  64  ; 

8t.  Helens  ChenUcal  Company  v.  The  Corporation 
ofSt.  Helens,  34  L.  T.  Bep.  397  ;  1  Ex.  Div.  196. 

In  the  case  of  the  Kirkheaton  District  Local 
Board  v.  Ainley,  Sons,  and  Co.  (67  L.  T.  Rep.  209 ; 
(1892)  2  Q.  B.  274)  Bowen,  L.J.  says:  "It  has 
been  argued  that  the  local  board  stands  in  the 
position  of  the  public  .  .  .  and,  that  being  so, 
it  is  no  answer  to  the  application  to  say  that  they 
have  themselves  done  something  wronK.  On  the 
assumption  that  they  did  stand  in  the  position 
of  the  public  in  the  sense  contended  for,  there 
would  not  perhaps  be  much  objection  to  the  pro- 
position advanced."  That  is  our  position  under 
sect.  42.  The  answer  is  clear  under  these  sections, 
and  that  is  that  the  appellant  is  liable. 

Lord  Rtjssbll,  C.J. — It  is  not  without  some 
doubt  that  I  give  judgment  in  this  case  for  the 
appellant.  None  of  the  cases  cited  in  the  argu- 
ment have  any  direct  bearing  on  the  point,  and 
though  I  cannot  say  they  are  irrelevant,  they  do 
not  uirow  any  valuable  light  on  the  Question. 
The  facts  are  shortly  these :  On  the  6th  May  the 
respondent,  who  is  the  inspector  of  nuisances  for 
the  borough  of  Ecdes,  served  on  the  appellant  a 
notice  which  begins  by  reciting  that  the  autho- 
rity were  satisfied  of  the  existence  of  a  nuisance 
on  the  property  of  the  appellant  arising  from  the 
foul  and  offensive  pnvies  and  ashpits,  and 
requiring  him  within  fourteen  days  to  abate  the 
same,  and  for  that  purpose  to  aoolish  the  said 
privies  at  the  said  five  houses,  and  in  lieu  thereof 
to  provide  and  fix  sufficient  water-closets  with 
sufficient  flushing  cisterns,  and  to  properljr  drain 
such  water-closete,  and  to  convert  the  ashpits  into 
covered  and  paved  places  for  the  reception  of 
ash- tubs.  The  quaiter  sessions  arrived  at  the 
conclusion  that  tne  present  appellant  was  liable 
as  owner  and  bound  to  comply  with  the  terms  of 
the  notice  subject  to  the  case  as  it  comes  before 
us.  We  have  power  to  draw  inferences  and  say 
whether  on  the  facts  the.  justices  had  power  to 
draw  the  'nference<»  they  did.  Now,  this  appel- 
lant is  the  owner  of  certain  cottages  whicn  he 
acquired  by  purchase  on  the  4th  May  1897.  These 
cottages  were  built  at  one  and  the  same  time  in 
the  year  1888,  and  have  as  outdoor  conveniences 
what  are  known  as  double  privy  middens,  namely, 
separate  closets  or  privies  for  each  house  with  one 
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ashpit  for  every  two  closets  or  privies.  Previous 
to  the  appellant  becoming  the  owner,  in  the 
months  of  March  to  Oct.  1896,  cases  of  typhoid 
fever  had  occurred  in  the  houses,  which  are  now 
the  property  of  the  appellant.  Notification  was 
made  to  the  local  authority,  but  there  can 
be  no  reason  to  doubt  that  the  deposit  of  the 
excreta  of  these  typhoid  patients  had  been 
taking  place  in  these  privies.  Now,  what  was  the 
relation  of  this  local  authority  to  these  ashpits 
and  privies?  I  find  that  by  sect.  42  of  the 
Public  Health  Act  1876,  "  Every  local  authority 
may,  and  when  required  by  the  Local  Government 
Board,  shall,  themselves  undertake  and  contraot  f  or 
.  .  .  thecleansinctof  water-closets,  privies,  ashpits, 
and  cesspools."  £i  the  present  case  the  IocjeiI  autho- 
rity had  undertaken  those  duties.  Now,  what  did 
the  local  authority  do  under  these  circumstances  P 
On  the  receipt  of  the  notification  of  disease  in  each 
case  they  supplied  covered  pails  to  the  occupiers  of 
the  houses  for  the  purpose  of  depositiog  therein 
the  excreta  from  the  typhoid  fever  patients,  thus 

Preventing  the  middens  irom  being  mrther  fouled 
y  the  fferms.  For  the  purpose  of  the  cleansing 
it  was  the  practice  of  the  local  authority  to  cause 
the  night  soil  men  to  go  round  and  cleanse  and 
disinfect  the  middens,  and  they  kept  records  of 
their  rounds  which  it  appears  were  ordinarily 
made  at  the  intervals  of  two  months.  There  was 
no  i^ecord  of  any  cleansing  of  the  said  five  houses 
immediately  on  the  notification  of  each  case  of 
fever,  but  there  was  verbal  evidence  which  satis- 
fied the  justices  that  the  sanitary  inspector 
personally  superintended  the  special  cleansing  and 
disinfecting  on  the  22nd  and  23rd  Sept.  1896,  and 
in  accordance  with  the  practice  on  receipt  of  each 
of  the  notifications  of  disease,  he  gave  instruc- 
tions to  the  foreman  of  the  department  to  have 
the  pits  cleansed  and  disinfected,  and  that  in  each 
case  on  receiving  instructions  this  was  done 
under  the  direction  of  the  foreman.  It  is  a  little 
difficult  to  see  what  the  justices  mean  by  their 
statement  as  to  the  records,  but  they  are  satisfied 
as  to  the  cleansing  under  the  superintendent. 
Now  the  special  case  gives  the  view  of  the  justices 
as  to  tiie  facts.  They  sav  that  they  were  satisfied 
from  the  bacteriological  examination  that  the 
typhoid  fever  germs  existed  in  the  soil  between 
the  crevices  of  the  brickwork  of  the  middens  at 
the  date  of  the  notice  which  was  served  on  the 
appellant,  and  at  the  date  of  the  appeal  nothing 
had  been  done  pursuant  to  that  notice,  and  that 
the  germs  had  existed  there  from  the  date  of  the 
deposit  of  the  excreta  from  typhoid  fever  patients, 
and  that  the  measures  taken  by  the  sanitary 
inspector  failed  to  remove  or  destroy  or  get  rid  of 
the  same, and  that  inasmuch  as  such  germs  could  in 
time  pass  through  the  brickwork  and  even  porce- 
lain, and  to  destroy  them  now  by  such  disinifoction 
as  was  practicable  would  be  very  difficult,  if  not 
impossible,  but  measures  could  have  been  taken 
at  the  time  when  the  several  privies  became 
infected  which  would  probably  have  destroyed  the 
fever  germs.  With  tnat  statement  of  fact  I  see 
no  reason  to  quarrel.  Now,  [  cannot  give  to  this 
last  statement  the  narrow  interpretation  put  on 
it  by  the  respondent.  I  think  it  means  that  if 
the  sanitary  inspector  had  done  something  diffe- 
rent from  what  he  did  when  he  got  notice  of  the 
deposit  of  the  excreta,  if  his  knowledge  and  infor- 
mation had  permitted  it  he  might  have  done  some- 
tliing  effective  if  he  had  done  it  in  time.    It  is 


admitted  in  the  case  that  the  presence  of  the 
typhoid  germs  in  the  privy  middens  as  shown  by  the 
bact>eriological  examination  constitute  the  middens 
a  nuisance  and  injurious  to  health.  Gould  or 
could  not  the  sanitary  inspector,  taking  proper 
steps  at  the  proper  time,  have  destroyed  these 
germs  P  I  think  he  could.  Was  his  not  taking 
that  step  a  breach  of  his  duty  under  sect.  42  c3 
the  Public  Health  Act  1875  P  It  is  submitted 
that  cleansing  is  different  from  disinfecting,  bat 
I  think  that  cleansing  is  the  removal  of  all 
matter  that  might  cause  a  nuisance.  I  think 
that  the  sanitary  inspector,  if  he  knew  what  he 
knows  now,  could,  by  scraping  away  the  soil  or 
something  of  that  sort,  have  destroyed  the  germs. 
I  think  that  not  the  causa  cauaans  but  the  causa 
sine  qua  rum  was  the  neglect  of  the  sanitary 
inspector.  Then  as  to  sect  91,  which  is  the  im- 
portant one  in  this  case.  That  section  enacts: 
"That,  for  the  purposes  of  this  Act,  (1)  any 
premises  in  such  a  state  as  to  be  a  nuisance  or 
injurious  to  health;  (2)  any  pool,  ditch,  gutter, 
watercourse,  privy,  urinal,  cesspool,  dnun,  or 
ashpit,  so  foul  or  in  such  a  state  as  to  be  a 
nuisance  or  injurious  to  health,  shall  be  deemed 
to  be  nuisances  liable  to  be  summarily  dealt  with 
in  manner  provided  by  this  Act " ;  and,  by  sect. 
94,  "on  receipt  of  any  information  respecting 
the  existence  of  a  nuisance,  the  local  authority 
shall,  if  satisfied  of  the  existence  of  a  nuisance, 
serve  a  notice  on  the  person  by  whose  act, 
default,  or  sufferance,  the  nuisance  arises  or 
continues,  or  if  such  person  cannot  be  found  on 
the  owner  or  occupier  of  the  premises  on  which 
the  nuisance  arises,  requiring  him  to  abate  the 
same  within  a  time  to  oe  specified  in  the  notioe, 
and  to  execute  such  works  and  to  do  such  things 
as  may  be  necessary  for  that  purpose.  Provided 
(1)  that,  where  the  nuisance  arises  from  the  want 
or  defective  construction  of  any  structural  conve- 
nience, or  whether  there  is  no  occupier  of  the 
premises,  notice  under  this  section  shall  be  served 
upon  the  owner;  (2)  where  the  person  causing 
the  nuisance  cannot  be  found,  and  it  is  clear  that 
the  nuisance  does  not  arise  or  continue  by  the  act, 
default,  or  sufferance  of  the  owner  or  occupier  of 
the  premises,  the  local  authority  may  themselves 
abate  the  same  without  further  order."  It  is 
clear  that,  in  order  to  give  the  local  authority 
jurisdiction  to  serve  that  notice,  it  must  lie 
served  on  the  person  in  default  either  causing  the 
nuisance  to  arise  or  continue.  It  is  clear  in 
this  case  the  appellant  did  not  cause  the 
nuisance  to  arise,  as  he  was  a  stranger  to  the  pre- 
mises at  the  time  when  the  nuisance  commenced. 
The  case  contains  no  suggestion  that  he  knew 
there  had  ever  been  typhoid  fever  there  at  all. 
But  it  is  argued  that "  he  suffered  it  to  continue." 
Now,  looking  at  the  dates  and  in  the  abseDce 
of  prior  knowledge,  it  would  be  a  strange  thing  to 
find  him  in  default  when  he  only  purchased  the 
premises  two  days  before  the  notice  was  served 
on  him.  Now  I  come  to  the  main  contention  of 
the  respondent,  made  on  the  proviso.  It  would 
be  difficult  to  sar  that  the  niusance  arises  from 
any  structural  defect.  That  would  open  a  very 
wide  question  indeed.  To  begin  with,  tlie  local 
authority  undertake  to  cleanse  structures  of 
tlds  very  kind,  viz.,  "  privies  and  ashpite."  The 
local  authority  might  nave  said  we  will  not  under- 
take this  duty,  the  structure  of  these  places  is 
such  that  in  cases  of  infectious  disease,  tne  genua 
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might  take  hold,  and  the  places  woiild  become  a 
nmsance.  There  is  not  a  word  in  the  case  to 
show  that  these  ashpits  and  privies  are  not  con- 
structed in  the  manner  they  usually  are.  In 
many  large  towns  especially  in  the  north  of  Eng- 
land, taxSl  matter  is  dealt  with  in  this  very  way. 
What  happened  was  this.  The  excreta  of  these 
typhoid  fever  patients  not  being  thoroughly 
removed  the  bacteria  continue  to  be  maintamed 
in  this  privy,  and  here  is  the  structural  defect. 
The  argument  only  amounts  to  a  condemnation 
of  the  privy  system,  and  the  substitution  for  it 
of  a  system  of  water-closets.  In  answer  to  the 
question  what  is  the  structural  defect,  it  is  said 
toey  ought  to  be  concreted.  But  is  that  usual  in 
such  places  as  these,  and  even  if  it  were  con- 
creted would  that  be  of  any  avail,  for  it  is  stated  in 
the  case  as  a  fact,  that  these  creatures  can  in 
time  penetrate  porcelain.  The  Legislature  has 
nowhere  condemned  the  privy  system.  We  are  deal- 
ing with  sect.  94 ;  and  on  that  I  think  the  decision 
of  the  justices  was  wrong.  It  is  argued  that  you 
have  to  deal  with  the  thing  as  it  is  now,  and  what 
is  to  be  done.  I  am  not  prepared  to  say  this 
section  would  not  apply  to  this  state  of  things 
but  the  answer  is  that  the  owner,  the  appellant, 
will  have  the  opportuDity  of  seeing  what  he  can 
do,  short  of  the  stringent  stipuktions  set  out  in 
the  notice.  Believing  that  the  local  authority, 
which  is  a  public  authority,  is  acting  solely  in  the 
interests  of  the  public,  they  ma^  themselves  take 
steps  to  abate  this  nuisance,  which  does  not  mean 
the  substitution  of  water-closets  for  the  privy 
syBtem. 

Wills,  J. — ^I  am  of  the  same  opinion,   and 
substantially  on  the  same  grounds.    I  think  the 
local  BMihority  undertook  to  cleanse  these  privies, 
and   I   think    that  the    meaning  of    the  word 
'*  cleanse  "  depends  on  circumstances,  and  where 
they  knew,  as  in  this  case,  that  the  privies  con- 
tained the  excreta  of  typhoid  fever  patients,  it 
meant  more  than  simply  cleanse.  I  think  that  the 
natural  conclusion  to  draw  from  the  case  is  that 
when  the  nuisance  first  arose,  not  the  few  days 
between  the  notification  of  the  disease  and  its 
breaking  out,  but  eighteen  months  ago,  effective 
measures  might  have   been  taken  involving  no 
frtroctural  interference,  and  that  proper  <usin- 
fectants  used  then  would  have  penetrated  suffi- 
dently  to  kill  the   bacteria.    Notification  must 
have  been  given  under  the  Infectious  Diseases 
Act  1889,  and  under  the  Act  of  1890,  the  duty  of 
the  medical  officer  is  to  satisfy  himself  that  the 
premises  require  to  be  disinfected.    No  doubt 
the  sanitary  inspector  took  measures  eighteen 
months  ago,  but  those  measures  have  not  been 
effectiTe  or  sufficient.    Can  the  local  authority 
bring  the  owner  here  under  sect.  94  P    The  nuis- 
ance clearly  arose  from  the  default  of  the  local 
autboritv,  but  did  the  owner  suffer  it  to  continue 
mider  him  ?    The  answer  is  that  that  part  of 
the  section  is  inapplicable  to  him,  as  he  was  only 
in  possession  two  days  at  the  date  of  the  recep- 
tion of  the  notice.    Does  the  case  come  under  the 
pnmso  P    If  it  arose  from  any  structural  defect 
the  proviso  would  apply.    In  other  words,  it  is 
argned  that  it  arose  from  the  privy  system  being 
in  nse  and  not  the  water-closet   system.    But 
the  answer  is  that  the  nuisance  arose  not  from 
the  system,  but  from  the  want  of  proper  cleans- 
ing at  the  proper  time.    I  entirely  agree  with  the 
liWd  Chief  Justice  that  it  is  not  fair  to  throw 


on  the  owners  of  property  the  change  from  the 
privy  system  to  the  water-closet  system  without 
any  expression  on  that  behalf  by  the  Legis- 
lature. The  point  is  still  open  as  to  whether 
or  not  the  appellant  is  not  now  a  person  allowing 
the  nmsance  to  continue.  ^^^^  ^^^^ 

Solicitors  for  the  appellant,  Chester  and  Co,, 
for  Marriott  and  Co.,  Manchester. 

Solicitors  for  the  respondent,  Bidsdale  and  Co,, 
for  G.  W.  Bailey,  Eccles. 


Thursday,  Nov,  10, 1898. 

(Before  Lord  Kubsell,  C.J.,  Wills  and 
Lawbancb,  JJ.) 

Kitchen  (app.)  v.  Johnson  (re8p.).(a) 

Parliament — Registration  of  voters — Claimants 
list — Mistake  in  description  of  qiialifying  pro- 
perty— Power  of  revising  barrister  to  amend — 
Parliamentary  and  Mtmicipal  Registration  Act 
1878  (41  A  42  Vict  c,  26),  s,  28,  sub-ss,  1,  2,  13. 

A  revising  barrister  has  power,  under  sect,  28,  svh- 
sect,  2,  of  the  Parliamentary  and  Municipal 
Registration  Act  1878,  to  correct  a  mistake  in 
the  description  of  the  qualifying  property  as 
entered  in  the  fowrth  colwmn  of  the  claimants  list ; 
but  he  is  prohibited  by  suh-seet.  13  from  masking 
any  amendment  the  effect  of  which  would  be  to 
alter  the  local  natwre  or  character  of  the  quali- 
fication as  contained  in  the  third  colwmn. 

In  a  notice  of  claim,  the  natwre  of  the  qv4ilification 
wcu  stated  to  be  houses  in  succession ;  the  place 
of  abode  was  stated  to  be  31,  Monk-street,  amd 
the  description  of  the  qualifying  property  in  the 
fourth  column  to  be  202,  Uordon-road,  and  31, 
Monk-street.  The  claimant  occupied  33,  Monk- 
street,  and  had  aiven  that  address  correcUy  for 
the  purpose  of  his  claim,  but  a  clerk  in  filling 
up  the  form  Jyy  mistaJee  inserted  31,  Monk-street 
instead  of  33,  and  the  claimant  signed  the  claim 
vnthout  discovering  the  mistaJce, 

Upon  objection,  the  revisina  barrister  held  that  he 
had  power  to  amend,  ana  he  amended. 

Held,  that  the  revising  barrister  had  pouter  to 
amend  and  thai  he  was  right  in  amending,  as 
the  amendment  was  one  for  more  accwately 
describing  the  qualifying  property  as  set  out 
in  the  fowrth  column,  arui  aid  not  alter  the  legal 
nature  of  the  qu^ilification. 

Appeal  from  the  revising  barrister  for  the  city 
of  Nottingham. 

At  the  court  held  for  revisins  the  liste  of  voters 
notice  of  intention  to  oppose  Vie  claim  of  Ernest 
Dann  to  have  his  name  inserted  in  Division  I.  of 
the  Occupiers  List  of  Electors  for  the  parish  of 
Nottingham,  was  duly  given  by  Charles  !&itehen, 
the  appellant. 

It  was  proved  that  Ernest  Dann  had  duly  g^ven 
notice  of  bis  claim  to  have  his  name  inserted  in 
Division  I.  of  the  list. 

The  entry  relating  to  Dann  in  the  list  of 
daimante  and  in  the  notice  of  claim  received  by 
the  overseers,  was  as  follows : 

Name :  Dssnn,  Ernest. 
PUoe  of  abode :  81,  Monk-street. 
Nature  of  qualification  :  Honses  in  snoocuion. 
Doaoription  of  qnalif  jing  property ;  202,  Gordon-road, 
and  81,  Monk-street 

(a>  Reported  by  W.  W.  Oeb,  Beq.,  BerrliteNi»-Law. 
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The  eyidence  established  that  Ernest  Dann  had 
occupied  as  tenant  No.  202,  Gordon-road,  and 
No.  33,  Monk-street,  in  immediate  succession, 
during  the  qualifying  period ;  that  he  had  autho- 
rised a  political  agent  to  fill  in  a  form  of  claim 
for  him,  and  had  given  the  particulars  of  the 
qualif  jing  property  correctly  to  such  agent ;  that 
a  clerk  of  such  agent,  in  filling  in  the  claim, 
inst^a,d  of  describing  the  qualifying  property  in 
Monk-street  as  No.  33,  in  accordance  with  the 
particulars  furnished,  as  he  intended  to  do,  by 
mistake  described  them  as  No.  31  in  the  second 
and  fourth  columns  of  the  claim ;  that  Ernest 
Dann  subsequently  signed  the  claim  without 
observing  thn  mistake  in  the  description;  that 
Nos.  31  and  33,  Monk-street,  are  adjoining  houses, 
and  that  any  communications  or  inquiries  for 
Ernest  Dann  sent  to  or  made  at  No.  31  would 
have  reached  him  at  No.  33. 

It  was  contended  that  the  description  of  the 
qualifying  property  in  the  claim  was  inapplicable 
to  the  house  occupied  by  Ernest  Dann,  and  that 
the  revisuig  barrister  had  no  power  to  amend 
the  fourth  column  by  substituting  No.  33  for 
No.  31,  as  by  so  doing  be  would  l>e  changing 
the  dcBcription  of  the  qualification,  contrary  to 
sect.  28,  sub-sect.  13,  of  the  Parliamentary  and 
Municipal  Registration  Act  1878  (41  &  42  Yict. 
c.  26). 

The  revising  barrister  held  that,  although  the 
qualifying  property  was  erroneously  described  in 
the  claim,  tne  description  was  sufficient  to  enable 
the  property  to  be  identified,  and  that,  in  sub- 
stituting No.  33, -Monk-street  for  No.  31,  he  was 
not  in  any  respect  changing  the  description 
of  the  nature  of  the  qualincation,  and  was 
only  changing  the  description  of  the  qualifying 

Sroperty  for  the  puipose  of  more  accurately 
efining  the  same.  He  accordingly  amended 
the  second  and  fourth  columns  of  the  entry  in  the 
list  of  claimants,  by  substituting  No.  33,  Monk- 
street,  for  No.  31,  and  allowed  the  claim. 

The  appellant  thereupon  gave  due  notice 
that  he  was  desirous  of  app€»Jing  against  the 
decision. 

If  the  revising  barrister  was  wrongin  allowing 
the  claim,  then  the  name  of  Ernest  Dann  was  to 
be  erased  from  the  list. 

The  Parliamentary  and  Municipal  Registra- 
tion Act  1878  (41  &  42  Vict.  o.  26)  provides : 

Seot.  28.  A  revising  barrister  shall,  with  respect  to 
the  lists  of  voters  for  a  parliamentary  borough  and  the 
bnrgess  lists  for  a  mnnioipal  borough  which  he  is 
appointed  to  revise,  perform  the  duties  and  have  the 
powers  following:  (1)  He  shall  correct  any  mistake 
which  is  proved  to  him  to  have  been  made  in  any  list ; 
<2)  He  may  correct  any  mistake  which  is  proved  to  him 
to  have  been  made  in  any  claim  or  notice  of  objection ; 
.  .  .  (13)  Except  as  herein  provided,  and  whether  any 
person  is  objected  to  or  not,  no  evidence  shall  be  given 
of  any  other  qualification  than  that  which  is  described 
in  the  Ust  or  claim,  as  the  case  may  be,  nor  ehall  the 
revising  barrister  be  at  liberty  to  change  the  descrip- 
tion of  the  qualification  as  it  appears  in  the  list  except 
for  the  purpose  of  more  clearly  and  accurately  defining 
the  same. 

W.  Qraham  for  the  appellant. — The  question 
turns  on  the  construction  of  seot.  28,  sub-secto.  1, 
2,  and  13  of  the  Parliamentary  and  Municipal 
Begistration  Act  1878.  Sub-sect  13  says  that 
the  revising  barrister  shall  not  be  at  liberty  te 
change  the  description  of  the  qualification  as  it 


appears  in  the  list,  and  the  words  "except  as 
herein  provided "  refer  only  to  the  provisions  in. 
sect.  24  which  give  to  any  person  who  is  entered 
on  the  list  power  to  make  and  subscribe  a  declam^ 
tion  correcting  a  mistake  where  "  the  name  or 
place  of  abode  or  the  nature  of  the  quaiificatioxi, 
or  the  namn  or  situation  of  the  qualifying  pro- 
perty is  not  correctly  ntated  in  such  list."  Na 
amendment  can  be  made  under  sub-sect.  13, 
except  by  declaration  under  sect.  24  -. 

Foskett  V.  Kaufman,  54  L.  T.  Bep.  64 ;  16  Q.  B. 
Div.  279. 

The  distinction  seems  to  be  that  the  revising 
barrister  can  amend  where  the  address  g^ven  does 
not  apply  to  any  place  accurately;  but  if  the 
address  given  is  an  actual  address  then  no  amend- 
ment can  be  made.  The  case  of  Bendle  v.  Watson 
(25  L.  T.  Rep.  806;  L.  Rep.  7  C.  P.  163}  waa 
decided  under  seot.  40  of  the  Registration  Act 
1843  (6  &  7  Tict.  o.  18),  and  is  distui^ishable  on 
the  ground  that  the  person  there  objected  to  was 
on  tne  freehold  list,  and  onoe  a  person  was  on  that 
list  he  remained  on  it  till  he  was  struck  ofE  on 
objection,  The  description  of  the  qualifying 
property  in  that  case  became  wrong  owing  to  the 
local  authority  having  changed  the  numbering  of 
the  houses,  and  the  court  held  that  there  was 
power  to  amend.  The  revising  barrister  had  no 
power  in  this  case  to  make  the  amendment  he 
made: 

Hwreum  v.  Town  Clerk  of  West  Ham,  70  L.  T.  Bep. 

505 ;  (1894)  1  Q.  B.  579 : 
Soutter  V.   Roderick,   73   L.  T.  Bep.  576;    (1896. 

1  Q.  B.  91. 

W,  Appleton  for  the  respondent. — ^The  revising 
barrister  was  right  in  holding  that  he  had  juris- 
diction to  amend.  Sub-sect.  2  of  sect.  28  gave 
him  power  to  amend  in  this  case,  and  that 
power  was  not  teken  away  by  sub-sect.  13,  which 
does  not  apply  in  such  a  case  as  the  present.  Sub- 
sect.  13  applies  where  there  is  a  change  in  the 
description  of  the  qualification,  that  is,  to  the 
le^  nature  of  the  qualification  as  set  out  in  the 
third  column,  so  that  the  third  column  cannot  be 
altered.  That,  however,  does  not  teke  away  the 
power  of  the  revising  barrister  to  make  amend- 
mente  in  the  second  or  fourth  columns  as  he  has 
done  here.  The  case  is  really  concluded  by  the 
decisions  of  the  Oourt  of  Appeal  in  Ireland  in 

Short  V.  Daly,  Laweon  Beg.  Oaa.  310 ; 
Hanbidge  v.  Beveridgs,  Laweon  Beg.  Cas.  303 ; 
McClafferty*8  case,  LawBon  Beg.  Cas.  (1894)  p.  40. 

In  Short  v.  Daly  (ubi  sup,),  a  man's  name  ap- 
peared on  the  list  as  an  inhabitant  occupier  of  a 
dwelling-house  in  the  townland  of  A.,  and  it  was 
proved  that  the  house  was  in  the  adjoining  town- 
land  of  B.;  but  that  the  voter  was  under  the 
impression  that  A.  was  the  proper  townland,  and 
hence  it  was  so  described  in  the  ust,  and  the  Court 
of  Appeal  in  Ireland  held  that  the  revising  bar- 
rister nad  power  to  amend  and  to  substitute  town- 
land  B.  for  townland  A.  So,  in  Haiibridge  t. 
Beveridge  (ubi  9up,),  where  the  qualifying  pre- 
mises were,  by  an  error,  described  as  No.  4,  Tiam- 
way-cottagiss,  instead  of  No.  5,  the  Court  of 
Appeal  in  Ireland  held  that  there  was  power  to 
amend  by  substituting  No.  5  for  No.  4.  These 
cases  clearly  show  that  in  the  present  case  the 
revising  barrister  had  power  to  change  No.  31, 
Monk-street,  into  33,  Monk-street. 
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W.  Graham  in  reply. — The  deciBions  of  the 
Irish  Court  of  Appeal  on  the  revising  barrister's 
power  to  amend  the  description  of  the  qualification, 
cannot  be  relied  on  in  Sn^land  owine:  to  the 
difference  between  the  Registration  Act  1878, 
8.  28,  and  the  Irish  Acts,  more  especially  as  the 
Irish  Acts  c<xitain  no  provision  similar  to  sect.  24 
of  the  Registration  Act  1878:  (See  Rogers, 
p.  306,  n.). 

Lord  RussELii,  O.J. — This  is  a  case  in  which 
it  is  impossible  to  say  that  the  matter  is  free  from 
donbt;  but  forming  the  best  judgment  I  can,  I 
bave  come  to  the  conclusion  that  the  revising 
barrister  was  within  his  powers  in  making  the 
amendment  he  did  make  in  Uiis  case  in  the  fourth 
column  of  the  entry  on  the  list.  That  fourth 
eolumn,  being  formerljf  entitled  "  street,  lane  or 
other  place  in  the  parish  or  township  where  the 
yroiperty  is  situate  and  number  of  the  house  (if 
any),"  is  now  entitled  "  description  of  qualifying 
property."  In  this  case  the  claimant  had  occupied 
as  tenant  No.  202,  Gordon-road,  and  No.  33,  Monk- 
street,  in  immediate  succession  during  the  quali- 
fying period,  and  he  had  given  the  particulars  of 
the  Qualifying  property  correctly,  but  by  the 
mistake  of  a  ^erk,  instead  of  the  description  of 
the  qualifying  property,  or  in  other  words,  of  the 
houses  in  respect  of  tne  successive  occupation  of 
which  he  was  claiming  the  franchise,  being  given 
correctly,  the  description  of  the  latter  house  was 

S'ven  as  No.  31,  Monk-street,  and  it  is  found  in 
e  case  that  Nos.  31  and  33  are  adjoining  houses 
and  that  any  communication  sent  to  No.  31  would 
have  reached  the  claimant  at  No.  33.    I  merely 
refer  to  these  matters  with  reference  to  the  con- 
siderations which  the  revising  barrister  may  and 
ought   to    take    into   account     in    determining 
whether  he  will  exercise  his  discretion  to  am^ia 
The  revising  barrister  held  that  the  description, 
though  eroneous,  was  sufficient  to  enable  the  pro- 
perty to  be  identified,  and  that  he  had  power  to 
amend    the    description,    and    he    accordingly 
amended  the  second  and  fourth  columns  in  uie 
eutr^.    The  question  is,  was  he  right  in  that  view. 
I  think  he  was.    The  question  turns  on  the  con- 
struction of  sect.  28  of  the  Parliamentary  and 
Municipal  Registration   Act  1878,  and    mainly 
upon  sub-aects  1,  2,  and  13  of  that  section.    Sub- 
sect  1  proyides  that  the  revising  barrister  "  shall 
correct  any  mistake  which  is  proved  to  him  to 
have  been  made  in  any  list."  'VHien  one  considers 
the  matter,  it  is  obvious  why  he  is  to  make  a  cor- 
rection of  any  mistake  found  in  the  list.    The 
reason  is  that  the  list  is  a  ministerial  list,  a  list 
ministerially  made  up  by  the  officials  and  not 
foade  up  in  any  way  by  the  parties,  and  therefore 
it  is  that  the  revising  barrister's  power  is  accom- 
panied by  a  mandatory  power  to  amend     Then, 
sub-sect  2  provides  that  the  revising  barrister 
**  may  correct  any  mistake  which  is  proved  to  him 
to  have  been  made  in  any  claim  or  notice  of  ob- 
jection."   These  claims  or  notices  of  objection 
are  the  acts  of  the  parties  themselyes,  and  there- 
fore they  are  primd  fcicie  responsible  for  any 
loistakes  they  may  make  therein,  and  in  such 
cues  it  is  right  that  the  revising  barrister  should 
have  a  discretion  to  amend,  and  if  a  misdescrip- 
^nwere  intentionally  inserted  for  the  purpose 
of  misleading,  the  revising    barrister  woula  be 
nght  in  refusing  to  amend.    To  get  at  the  true 
effect  of  these  subsections  they  must  obviously  be 
'^Q^  together.    In  this  case  it  is  dear  that  the 


misdescription  was  a  pure  mistake,  and  that  the 
man  who  made  the  claim  had,  in  point  of  law,  the 
qualification,  and,  but  for  this  mistake,  he  would 
have  been  entitled  to  be  put  on  the  list.     Why  is 
it  said  he  is  not  to  be  put  on  the  list  ?    Because^ 
it  is  contended,  the  case  comes  within  sub-sect.  13. 
and  the  revising  barrister  had  consequently  no 
power  to  amend.     It  is  said  that  this  amendment 
cannot  be  made  because  it  is  tfn  alteration  or 
change    in    the    qualification    or  description    of 
the  qualific'ation  withiu  sub- sect  13.    If  it  is  so, 
it  is  taken  out  of  the  general  power  of  amend- 
ment which    the    revising    barrister    has.      We 
have  now  to  consider  whether  this  was  a  mistake 
in  the  description  of  the  qualification  within  the 
meaning  of  sub- sect.  13  (His  Lordship  read  the 
sub-section  and  proceeded).    It  is  to  be  observed 
that  the  languat^e  conoemed  with  qualification  in 
the  first  and  Jast  paragraph  of  that  clause  is  prac- 
tically the  same;  and  we  have  to  consider  what 
does  qualification  there  mean.     I  refer  back  to 
sect.  24  for  the  purpose  of  showing  that  it  does 
not    throw  any  hght  on  the  question,  because  it 
covers  the  whole  ground  that  may  be  concerned 
in  any  one  of  the  four  columns.    The  object  of 
that  section  is  to  enable  a  person  who  finds  that 
there  is  a  mistake  made  in  the  Ust,  to  make  a 
declaration  correcting  that  mistake,  which  has 
this  obvious  advantage  that  he  will  not  be  com- 
polled   to    attend  before  the   revising  barrister 
unless  he  is  called  upon  to  do  so.    Though  I  do 
not  think  that  section  helps  us  much  in  iSie  con- 
struction of  sub-sect.  13,  there  is  in  it  the  clear 
distinction  between  the  nature  of  the  Qualification 
and  the  name  or  situation  of  the  qualifying  pro- 
perty.   Coming  to  sub-sect.  13  of  sect.  28,  in  my 
judgment  quaJincation  in  that  sub-section  means 
the  nature,  the  legal  nature  and  character  of  the 
qualification  itself— for  example,  if  the  claim  were 
for  simple  occupation,  the  person  so  claiming 
could  not  ask  the  revising   barister  to  change 
that  into  a  claim  for  successive  occupation,    it 
does  not  mean  the  identification  or  description  of 
the  property  in  respect  of  which  the  claim  arises* 
The  third  column  is  headed  "  Nature  of  Qualifi- 
cation," and  I  agree  that  the  revising  barrister 
has  no  power  to  amend  that,  and  it  is  to  that  tiiat 
sub-sect.  13  applies;  but  the  fourth  column  is 
headed  '*  Description  of  qualifying  Property,"  and 
the  revising  barrister  may  amend  as  to  that. 
Therefore,  apart  altogether  from  the  authorities, 
and  upon  the  construction  of  these  sections,  I  think 
that,  while  there  is  no  power  to  amend  as  to  the 
third   column  in  the    sense  I  have   indicated, 
there  is  power  to  amend  as  to  the  fourth  column, 
and  that  the  revising  barrister  ought  to  amend 
when  the  amendment  does  not  result   in  any 
practical  injustice.     Then  as  to  the  oases  on 
this  question,  Foakett  v.  Kaufman  (ubi  srtp.)  is  a 
very  apt  case  to  show  the  distinction  between  an 
amendment  of  the  qualification  and  the  substitu- 
tion of  one  qualification  for  another.     In  that 
case  a  person's  name  appeared  in  the  third  column 
of    the  occupiers  list  in  respect  of  a  dwelling- 
house  simply,  and  it  appeared  that  the  qualifica- 
tion ought  to  have  been  described  as  occupation 
of  two  dwelling-houses  in  succession.    The  onanffe 
sought  to  be  made  there  was  a  change  from  l£e 
description  of  a   dwelling-house  nmpliciter,  to 
that  of  two  dwelling-houses  in  succession,  and 
the  Court  of  Appeal  held  that  such  an  amend- 
ment could  not  be  made.    I  think  also  that  tiie 
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case  of  Bendle  v.  Watson  (uhi  sup.)  is  an  autho- 
rity for  the  view  I  am  expressing.     There  the 
description  of  the  qualification  of  a  county  voter 
in  the  third  and  fourth  columns  of  the  register 
was   "Freehold  house  and  shop,"  "4,  English- 
street."    At  the  time  the  name  was  placed  on  the 
register  the  voter's  house  was  numbered  "  4,"  but 
suDsequently  the  numbers  of  the  houses  were 
altered  by  the  competent  local  authority,  and  that 
particular    house    was    numbered    **9,"    another 
house  in  the  street  becoming  No.  4.    On  objection 
to  the  vote,  it  was  held  that  the  revising  barrister 
had  power  under  sect.  40  of   the  Registration 
Act  1843,  to  amend  the  description  from  "  4  "  to 
"9,"  as  being  an  insufficient  description  of  the 
qualification.    It   is   to    be    observed    that    the 
language  which  was  used  by  the  very  accurate 
judges  who  decided  that  case,  points  to  the  dis- 
tinction I  have  drawn.    Willes,  J.,  in  referring  to 
the  two  cases  of  Bartlett  v.  Gibhs  (5  M.  &  G.  81), 
and  Onions  v.  Bowdler  (5  C.  B.  65),  in  which  it 
was  held  that  amendments  could  not  be  made 
under  sect.  40  of  the  Act  of  1843 — says  (L.  Rep. 
7  G.  P.  at  p.  168) :  Those   "  are  cases  in  which 
the  character  of  the  qualification  would  have  been 
changed  by  the  amendment,  because  the  claim 
was  in  respect  of  the  occupation  of  one  house, 
whereas  the  real  qualification  was  in  respect  of 
successive  occupation  of  two  houses.     .    .    .    The 
real  Qualification  was  totally  different  from  that 
described.    If  we  could  see  here  that  there  was 
an  attempt  to  introduce  a  qualification  other  than 
that  intended  to  be  described  by  the  language 
used  on  the  register,  the  case  would  be  different, 
and  I  should  say  that  there  ought  not  to  be  an 
amendment."    So  in  this  case  there  is  no  attempt 
to    describe  a  qualification  different  from  that 
intended  to  be  described  in  the  claim.   From  that 
authority  I  turn  to  the  Irish  cases  that  have  been 
cited  to  us.    The  language  of  the  Irish  statutes 
upon  which  those  cases  were  decided  seems  to  be 
almost    identical    with    that    of    the    English 
statutes,  (a)  and  those  cases  seem  to  me  to  be  dis- 
tinctly in  point.    In  Short  v.  Daly  (vhi  sup.),  the 
qualifying  property  was  described  in  the  entry  as 
being  in  towniand  A.  whereas  in  fact  it  ^as  and 
was  proved  to  be  in  towniand  B.,  though  the  voter 
was  under  the  impression  that  it  was  in  towniand 
A.,  and  it  was  held  by  the  Court  of  Appeal  that 
the  revising  barrister  had  power  to  amend,  and 
was  right  in  substituting  B  for  A.  as  he  was  only 
definingthe  qualifying  premises  more  accurately. 
So,  in  Hanhidge  v.  Beveridge  {uhi  sup.),  the  court 
held  that  the  revising   barrister  had  power  to 
change  "  No.  4,  Tramway  Cottages,"  into  "  No.  5, 
Tramway  Cottages,"  on  the  ground  that  the  error 
was  a    ** mistake"    in  the   Ust;    and  a  similar 
result  was  arrived  at  in  McClafferty*s  case  {ubi 
sup.).    For  these  reasons  I  come  to  the  conclusion 
that  the  revising  barrister  was  right  in  this  case ; 
and  in  the  view  I  take  of  the  matter  I  do  not 
rest  my  judgment  upon  the  latter  part  of  sub- 
seot.  13  as  tc  more  clearly  and  accurately  defining 
the  (^nalifying  property.    I  rather  prefer  to  base 
my  judgment  on  this,  that  this  is  not  a  case  of 

(a)  See  aeot.  4  of  the  Parliamentary  Begistration 
(Ireland)  Aot  1885  (48  &  49  Viot  o.  17),  whexe  the 
words  nsed  are  preoiaelj  the  lame  as  the  words  in  snb- 
seot.  13  of  seot  28  of  the  English  Aot,  beginning  with 
the  wards  "and  whether  any  person  is  objected  to 
or  not. 


effecting  a  change   or  alteration   in   the  legal 
character  or  nature  of  the  qualification. 

Wills,  J. — I  agree,  and  I  do  not  wish  to  add 
anything. 

Lawbance,  J. — I  also  agree  in  the  conclusion, 
arrived  at. 

Judgment  for  respondent  unth  costs.     Leave 
to  appeal. 

Solicitors  for  the  appellant,  Goldringtoid  Philips, 
for  Berry  man,  Nottingham. 

Solicitors  for  the  respondent,  Sharve,  Parker, 
Pritchards,  and  Barham,  for  Johnson,  Town  Clerk. 
Nottingham. 


Nov.  10  and  11,  1898. 

(Before  Lord  Russell,  C.J.,  Wills  and 
Lawbancb,  JJ.) 

Pbescott  (app.)  v.  Lee  (resp.).  (a). 

Parliament — BegistrcUion  of  electors — Notice  of 
objection — Place  of  abode  of  objector — Incorrect 
statement  of  —  Mistake  —  Power  of  revising 
barrister  to  amend — Parliamentary  and  Muni- 
cipal Registration  Act  1878  (41  &  42  Vict.  c.  26), 
s.  28,  sub-s.  2. 

In  a  notice  of  objection  to  the  name  of  a  certain 
person  being  retained  on  the  list  of  parlia- 
mentary electors,  the  objector  properly  described 
himself  as  being  on  the  list  of  parliamentary 
electors  for  the  parish,  but  he  gave  as  his  place 
of  abode  his  shop,  which  was  within  the  borough, 
and  was  his  qualifying  property  for  the  borough, 
and  where  lie  carried  on  his  business,  and  titis 
address  was  inserted  by  him  owing  to  a  m^istaken 
belief  that  he  ought  to  give  an  address  within 
the  borouah,  and  not  an  address  ouiside  the 
borough,  nis  true  place  of  ahode  being  outside 
the  borough.  Upon  objection  to  the  validity  of 
the  notice,  the  revising  barrister  held  that  the 
incorrect  statement  was  a  mistake,  which  he  had 
power  to  correct : 

Held  ( Wills,  J.  dissenting),  that  the  incorrect  staie- 
msnt  of  the  place  of  abode  wa^  a  ** mistake** 
within  the  msaning  of  sect.  28,  sub' sect.  2  of  the 
Parliamentary  and  Municipal  Registration  Act 
1878,  which  the  revising  barrister  had  power  to 
correct. 

At  a  court  held  for  the  ravision  of  the  list  of 
voters  for  the  Strand  division  of  the  parliamentary 
borough  of  Westminster,  Francis  C.  Hunt 
objected  to  the  name  of  Thomas  Presoott  being 
retained  on  Division  I.  of  the  seneral  Occupiers' 
List  of  voters  for  the  parish  of  St.  Martin-in-the- 
Fields,  in  the  said  borough. 

The  entry  of  the  name  in  the  list  was  as 
foUows : 

Name :  Presoott,  Thomas. 
Plaoe  of  abode :  35,  Great  Qneen-street. 
Nature  of  qnslificaldon  :  Houses  in  suooession. 
Description  of    qualifying  property:   51,  Dnuy-lane 
to  15,  King  Williun-street. 

The  notice  of  objection  was  good  in  substance 
and  was  duly  served,  and  was  ooiTOot  in  form 
except  that  the  place  of  abode  of  tiie  objector  was 
incorrectly  given. 

The  objection  was  signed  Francis  C.  Hunt,  of 
106,  Drury-lane.     The  objector*s  true  place  of 

(a)  Bepartsd  by  W.  W.  Ore,  Esq.,  BMriitar-eC-Law. 
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abode  was  50,  Nelson-road,  Wimbledon,  and  not 
106,  Drnry-lane. 

The  address  106,  Dmir-lane,  was  inserted  by  a 
mistake  on  the  part  of  the  objector,  who  thought 
that  he  oneht  to  give  his  address  within  the 
borough,  and  not  an  address  ontside  the  boroagh. 

The  address  106,  Dmry-lane,  was  the  objector's 

rlifpng  property  in  the  borough,  and  was  a 
p  in  which  the  objector  could  be  found  the 
greater  part  of  every  week  day. 

The  objector's  place  of  abode  was  stated  in  the 
second  column  of  the  overseers'  list  as  "50, 
Kelson-road,  Wimbledon."  Neither  the  said 
Thomas  Prescott,  nor  anyone  else  was  affected  in 
any  way  by  the  incorrect  statement  of  the  ob- 
jector's place  of  abode. 

The  revising  barrister  amended  the  notice  of 
objection  by  adding  the  words  "and  of  50, 
Nelson-road,  Wimbkdon,"  and  struck  out  the 
name  of  Thomas  Prescott  from  the  list. 

If  the  court  should  be  of  opinion  that  the 
revising  barrister  had  no  power  to  amend  the 
notice  of  objection  by  adding  the  objector's  true 
place  of  abode,  or  that  under  the  circumstances 
he  exercised  his  power  of  amendment  unfairly, 
the  register  was  to  be  amended  by  inserting  the 
name  of  Thomas  Prescott  in  the  list. 

The  Parliamentary  and  Municipal  Registration 
Act  1878  (41  &  42  Vict.  c.  26),  provides : 

Sect.  28.  A  revising  barrister  shall,  with  respeot  to 
the  lists  of  voters  for  a  parUamentary  borough  .  .  . 
which  he  is  appointed  to  revise,  perforin  the  duties,  and 
have  the  powers  following:  (2)  He  may  correct  any 
mistake  which  is  proved  to  him  to  have  been  made  in 
any  claim  or  notice  of  objection. 

W.  Graham  iot  the  appellant. — The  revising 
barrister's  power  to  correct  mistakes  is  under  sulf 
sect.  2  of  sect.  28,  and  under  that  sub-section  he 
may  correct  any  "  mistakes "  made  in  any  claim 
or  notice  of  objection.  The  form  of  a  notice  of 
objection  is  Form  I.,  No.  2,  of  the  Besistration 
(Mer  1895  (Rogers,  p.  699),  and  this  K>rm  is  to 
be  signed  by  the  objector  "  of  (place  of  abode) 
on  the  list  of  parliamentary  electors    .     .     .    for 

the  parish  of ."    The  objector  in  this  case 

lived  outside  the  borough,  and  had  his  place  of 
business  within  it.  He  thought  it  was  necessary 
to  give  an  address  within  the  borough,  and  he 
gave  as  his  place  of  abode  an  address  which  was 
not  his  place  of  abode,  but  his  place  of  business. 
What  he  did,  he  did  intentionally,  that  is,  he 
inserted  as  his  place  of  abode  the  place  which  he 
intended  so  to  insert.  There  was  no  mere  slip, 
and  no  mistake  within  the  contemplation  of  sub- 
sect.  2.  A  thint;  which  is  done  deliberately  and 
intentionally  cannot  be  a  "mistake,"  and  the 
objector  deliberately  gave  his  shop  as  his  place  of 
abode.  A  man's  shop  is  not  his  place  of  abode  : 
Barlow  ▼.  SmUh  (1892),  Fox  &  S.  Beg.  Cas.  p.  293. 

The  mistake  made  by  the  objector  was  a  mistake  in 
law  in  supposing  that  it  was  necessary  to  give  an 
address  within  the  borough.  [Lord  Rttssell,  C.J. 
^Why  may  not  the  Act  have  mtended  to  include  a 
mistake  in  law  as  well  as  a  mistake  of  fact  P]  The 
sub-section  was  clearly  intended  to  deal  only  with 
that  which  was  a  slip,  that  is.  a  mistake  in  point  of 
fact;  and  where  the  omission  is  not  due  to  a  mis- 
take, but  is  intentional,  there  is  no  power  to  amend : 

Smith  V.  Chandlery  60  L.  T.  Eep.  327 ;  22  Q.  B.  Div. 
208. 
The  forms  now  in  use  were  prescribed  by  the 
Mao.  Ca3.— Vol.  XIX. 


Registration  Order  1895,  and  must  be  followed. 
Sect.  18  of  the  Registration  Act  1885,  which 
provided  that  a  disregard  of  any  form  should 
not  of  itself  invalidate  any  list  or  notice,  has 
been  repealed  by  the  Statute  Law  Revision  Act 
1898. 

Lawless  for  the  respondent. — The  incorrect 
statement  of  the  obiector's  ^lace  of  abode  was  a 
"  mistake "  within  the  meanmg  of  sub-sect.  2  of 
sect.  28,  and  the  revising  barrister  had  power 
under  that  sub-section  to  amend.  He  was  risht 
in  so  amending,  as  the  case  finds  that  neither 
the  voter  objected  to  nor  anyone  else  was  in  any 
way  prejudiced  by  the  mistake.  Where  an 
objector  omitted  to  insert  his  place  of  abode,  it 
was  held  in  Adams  v.  Bostock  (45  L.  T.  Rep.  443 ; 
8  Q.  B.  Div.  259),  that  the  omission  was  a  mis- 
take within  the  meaning  of  sub-sect.  2  of  sect.  28, 
and  that  the  revising  barrister  had  power  to 
amend.  By  parity  of  reasoning,  if  the  omission 
of  the  place  of  abode  be  a  mistake,  so  also  is  the 
incorrect  statement  of  the  place  of  abode.  It  is 
not  necessary  that  the  exact  form  should  be 
followed  in  setting  out  the  place  of  abode  of 
the  objector,  and  if  no  one  be  misled  it  is 
sufficient : 

Hicks  V.  Stokes  (1893)  1  Q.  B.  124. 

The  revising  barrister  was  right  in  holding  that 
this  was  a  mistake,  and  that  he  had  power  to 
amend.    He  also  referred  to 

Bollen  V.  Southallj  15  Q.  B.  Div.  461. 

Graham,  in  riaply,  referred  to  ' 

Humphrey  v.  Earle,  58  L.  T.  Bep.  403 ;  20  Q.  B. 
Div.  294. 

Lord  Rttssell,  C.J. — This  is  not  a  case  in  which 
we  are  asked  to  compel  a  revising  barrister  to 
make  an  amendment  which  he  ought  to  have 
made,  but  it  is  a  case  where  an  amendment  has 
been  made,  and  we  are  all  of  opinion  that  if  the 
revising  barrister  had  power  to  amend,  this  was  a 
proper  case  for  the  exercise  of  his  discretion  and 
that  there  is  no  reason  for  overruling  the  exercise 
of  his  discretion  in  so  amending.  The  question 
now  is,  had  he  power  to  amend  m  this  case.  In 
my  opinion  he  had.  Sect.  18  of  the  Registration 
Act  1885  (48  &  49  Vict.  c.  15),  provided  that  "  The 
forms  and  instructions  contamed  in  the  second 
and  third  schedules  to  this  Act  shall  be  used 
and  observed  in  all  cases  to  which  they  apply, 
and  shall  be  substituted  in  all  such  cases  for  the 
forms,  instructions  and  directions  contained  in 
the  schedules  to  the  Parliamentary  Registration 
Act  1843,"  (&c.,  and  the  section  ends  with  this  pro- 
vision :  "  but  a  disregard  of  any  form  or  instruction 
shall  not  of  itself  invalidate  any  list,  notice  or 
other  thing."  That  meant  that  the  rules  should 
secure  substantial  uniformity  with  regard  to 
claims  and  notices,  but  that  it  was  not  intended 
to  deprive  claimants  and  objectors  of  their  rights 
by  reason  merely  that  their  claims  or  notices — 
being  otherwise  valid — did  not  quite  strictly 
follow  the  forms  given  in  the  schedules.  If  theie 
were  a  substantial  compliance  with  the  forms 
and  all  the  information  required  was  given,  then 
the  form  was  admissible,  though  it  did  not 
literally  comply  with  the  form  in  the  schedule. 
That  seems  to  me  to  be  the  meaning  of  that  pro- 
vision, and  that  is  what  we  might  expect  in  an 
Act  providing  for  a  popular  franchise,  in  which 
it  was  not  intended  that  the  exercise  of  the  rights 
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thereby  conferred  shonld  be  construed  with  too 
ereat  nicety.  I  agree,  on  the  other  hand,  that 
tne  line  must  be  drawn  somewhere,  and  that  too 

rEit  laxity  cannot  be  permitted.  The  line  may 
safely  drawn  at  the  point  which  I  have  in- 
dicated, namely,  that  where  there  has  not  been  a 
literal  compliance  with  the  provisions  of  the 
forms,  but  there  has  been  a  substantial  compliance 
with  such  forms,  and  there  has  been  no  intention 
to  deceive,  the  revising  barrister  not  only  has  the 
power  to  amend,  but  ouffht  to  amend.  That  was 
the  state  of  the  law  under  the  Bi^stration  Act 
1885,  but  sect.  18  of  that  Act  has  beoi  repealed. 
Then  came  the  Registration  order  of  the  8th 
March  1895,  and  that  order  repeats  the  injunc- 
tion contained  in  the  repealed  section  of  the  Act 
of  1885,  and  provides  '*that  the  instructions, 
precepts,  notices  and  forms  in  the  schedules  to 
this  Order  shall  be  observed  and  be  valid  in  law." 
Does  that  exclude  the  provision  in  sect.  18  of  the 
Act  of  1885  to  which  I  have  referred,  namely,  that 
'*  a  disregard  of  any  form  or  instruction  shall  not 
of  itself  invalidate  anv  list,  notice  or  other 
thing  P"  All  the  memoers  of  the  Court  agree 
that  it  does  not  exclude  that  construction,  namely, 
that  mere  irregularity  in  form  will  not  invalidate 
the  notice  or  claim.  We  have  got  then  to  this, 
that  the  statute  lays  down  that  reasonable  infor- 
mation should  be  given,  but  that  mere  non-com- 
pliance with  these  forms  will  not  invalidate, 
provided  there  be  a  substantial  compliance  with 
the  forms.  That  being  so,  the  question  is  a 
narrow  one.  The  revising  barristers  powers  to 
amend  are  regulated  by  sect.  28  of  the  Parlia- 
mentary and  Municipal  Registration  Act  1878, 
and  for  the  present  purpose,  1  have  only  to  refer 
to  sub-sect.  2  of  that  section  which  provides  that 
the  revising  barrister  "  may  correct  any  mistake 
which  is  proved  to  him  to  liave  been  made  in  any 
claim  or  notice  of  objection."  It  follows  from  the 
mere  reading  of  these  words  that  if  this  were  a 
mistake  he  has  a  right  to  correct  it ;  if  it  were  not 
a  mistake  he  had  no  right  to  correct  it.  Was  it 
a  mistake  P  I  consider  this  question  in  the  first 
instance  apart  from  the  authorities,  and  apart 
from  those  authorities  the  law  is  that  any  person 
who  is  a  voter  in  a  parliamentary  division  may 

five  notice  of  objection  to  any  other  voter  in  that 
ivisioD.  The  objector  in  the  present  case  was  on 
the  list  of  voters  for  the  division  in  question,  and 
he  was,  therefore  a  person  entitled  to  give  that 
notice  of  objection.  What  did  the  fact  of  his 
being  on  the  register  involve  P  By  reason  of  his 
being  on  that  list  it  involved  these  particulars 
being  set  out,  namely,  his  name,  his  place  of 
abode,  and  lastly,  the  description  of  his  qualifying 
property.  He  gave  the  notice  of  objection  in  the 
form  in  all  respects  conformable  to  the  form  in 
the  Order  in  Council,  with  this  exception,  tiiat  he 
signed  it  "Francis  GL  Hunt,  106,  Drury  I^me," 
whereas  the  form  in  the  Order  is  "  signed  A.  B. 

of (place  of  abode).*'  The  objector,  therefore, 

gave  his  place  of  business  instead  of  his  place  of 
abode,  and  he  gave  his  place  of  business  in  Drury 
Lime  under  the  not  unnatural  belief  that  he 
ought  to  give  an  address  in  the  area  in  which  the 
vote  objected  to  was  claimed,  and  he  does  that — 
as  the  revising  barrister  has  found — by  mistake. 
Two  thincfi  are  therefore  apparent,  namely,  that 
all  the  imormation  which  the  law  re<][uires  to  be 

S'ven  was  given  by^  that  notice  of  objection,  and 
ere  was  no  intention  to  deceive ;  and,  secondly. 


and  this  is  the  important  point,  that  this  was  a 
mistake.  It  has  been  said  that  this  was  a  mistake 
in  law,  and  that  therefore  it  cannot  be  corrected. 
That  seems  to  me  to  be  a  fallacy.  There  is 
nothing  to  show  that  the  revising  barrister's  dutr 
is  conmied  to  correcting  mistakes  in  fact,  and  I 
cannot  see  any  reason  why  he  should  not  be  able 
to  correct  a  mistake  in  law  as  weU  as  a  mistake  in 
fact.  The  distinction  between  mistakes  of  law 
and  mistakes  of  fact,  as  for  instance,  the  ordinary 
rule  that  a  person  is  not  able  to  recover  money 
paid  under  a  mistake  of  law,  while  he  is  able  to 
recover  money  paid  under  a  mistake  of  fact,  doea 
not  apply  in  cases  of  this  land.  The  objector 
here,  uncfer  an  erroneous  view  of  the  law,  evidently 
intended  to  give  an  address  within  the  borough. 
It  seems  to  me  that  that  was  a  mistake  within  the 
meaning  of  the  sub-section,  and  that  the  power  to 
amend  is  not  in  any  way  confined  to  mistakes  in 
fact.  Turning  to  the  authorities,  I  find  that  they 
support  this  view,  and  I  shall  refer  to  two  or  three 
of  tikem  in  their  order  of  time.  The  first  case  of 
Adams  v.  Boatock  [vM  mcp.),  seems  to  me  a  very 
strong  case  in  favour  of  tne  respondent-  In  that 
case  an  objector  described  hims<^  in  the  notice 
of  objection  as  ''on  the  list  of  parliamentary 
voters  for  the  parish  of  Horsham,"  out  he  inserts 
no  address  ana  no  place  of  abode  at  all.  On  an 
objection  being  taken  that  the  notice  was  invalid, 
as  it  did  not  state  the  place  of  abode  of  the  ob- 
jector, and  that  it  could  not  be  amended,  the 
revising  barrister  held  that  the  omission  was  a 
mistake  within  the  meaning  of  sub-sect  2  of  sect. 
28,  and  that  he  had  power  to  amend,  and  he  cor- 
rected the  mistake  accordingly,  and  the  court 
held  that  the  revising  barrister  had  power  to 
amend.  There,  it  will  be  observed,  aJU  the  objector 
did  was  to  describe  himself  as  "  on  tiie  list  of  par- 
liamentary voters  for  the  parish  of  Horsham.  In 
the  present  case  the  objector  has  done  that,  and, 
moreover,  he  has  also  given  the  address  of  his 
place  of  business  within  the  borough.  The  next 
case  is  that  of  BoUen  v.  SotUJudl  {tibi  Bup.), 
where  a  notice  of  objection  was  as  follows : 
''I  hereby  eive  you  notice  that  I  obiect  to 
the  name  of  Walter  Bollen  being  retained  in 
the  Blockhouse  list  of  persons,  Division  I., 
entitied  to  vote  at  the  election  of  members  to 
serve  in  Parliament  for  the  parliamentary 
borough  of  Worcester. — Si^^ned,  Ac."  Objection 
was  taken  to  this  that  it  did  not  specify  the  list 
of  parliamentary  voters  to  which  the  objection 
referred.  The  revising  barrister  upheld  this  ob- 
jection, and  was  of  opinion  that  the  notice  was 
mvaJid  by  reason  of  this  omission,  but  tiiat  such 
omission  was  a  "mistake"  within  sub-sect.  2. 
which  he  amended  accordingly,  and  the  court  held 
that  he  had  power  to  do  so.  That  case  is  not  so 
strongly  in  favour  of  the  respondent  here  as  the 
last  case  of  Adam$  v.  Bostock  (tdn  9tip.).  Then 
for  the  appellant  the  case  of  Smith  v.  Chandler 
(ubi  «up.)  was  cited,  and  it  was  said  that  that 
case,  beii^  later  in  date,  impugns  the  case  of 
Adams  v.  Boatock  (ubi  ntp.),  but  it  seems  to  me 
that  it  does  not.  In  Smith  v.  Chandler  {ubi  sup.) 
the  notice  of  claim  was  that  of  a  claimant  to  the 
lodger  franchise,  and  that  differentiates  it  from 
other  claims  in  this — ^namely,  that  the  form  in 
such  oases  requires  a  declaration  by  an  attesting 
witness  and  the  date  of  such  attestation,  and 
therefore  the  law  attaches  importance  not  only  to 
the  declaration  but  also  to  the  date  of  the  attes- 
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tation  in  order  to  shov^  the  bona  fides  of  the  decla- 
ration. In  that  case  the  claim  itself  was  dated,  but 
&e  attestation  was  not  dated,  and  the  revising 
barrister  was  asked  to  amend,  bnt  he  held  that 
the  omission  of  the  date  of  the  declaration  invali- 
dated the  notice,  and  that  he  had  not  power  to 
amend,  and  he  disallowed  the  daim.  All  that 
that  case  decides  is  that  the  revising  barrister 
held  that  the  omission  was  material  and  that 
the  claim  was  invalid  in  consequence,  and  that 
the  court  agreed  with  his  decision ;  but  the  case 
nowhere  says  that  if  the  revising  barrister  had 
taken  a  different  view  and  had  amended  the 
court  would  have  interfered  with  his  discretion. 
Moreover,  the  omission  there  wsjb  not  due  to  a 
mistake,  but  it  was,  as  the  revising  barrister 
knew,  deliberately  made.  The  only  other  case 
to  which  I  refer  is  that  of  HiclcB  v.  Stokes  (uln 
tup.)*  In  that  case  the  notices  of  objection  were 
signed;  but  the  place  of  abode  of  uie -objector 
was  given  as  "  Bumard's-terraoe,"  without  speci- 
fying the  name  of  the  town  in  which  this  street 
was  situate.  Upon  objection  made  to  this  notice 
the  revising  barrister  was  of  opinion  that  the 
form  of  tbe  notice  was  sufficient,  as  it  showed 
that  the  place  of  abode  was  Bodmin;  but  that, 
if  it  was  insufficient,  he  had  power  to  amend, 
and  the.  court  held  that  the  revising  barrister 
was  right.  It  was  said  there  that  no  one  was 
misled  by  the  omission ;  but  I  do  not  think  that 
that  has  anything  to  do  with  the  question  here, 
namely,  whether  tne  revising  barrister  had  autho- 
rity to  amend.  The  question  here  is  whether  this 
was  a  "  mistake "  within  the  meaninp^  of  sub- 
sect  2.  In  my  judgment  it  was  a  mistake,  and 
I  think  none  of  the  authorities  is  against  this 
view,  and  the  revising  barrister,  therefore,  had 
power  to  amend. 

Wills,  J. — ^It  is  with  some  reluctance  that  I 

feel  compelled  to  differ  from  the  Lord  Chief 

Justice.     The  question  is  a  narrow  one;   but  it 

is  an  important  one.     As  to  what  a  mistake  is, 

I  think   it   is  a  mistake  when  a  man  says  one 

thing  and  means  another ;  but  I  do  not  think  it 

is  a  mistake  when  a  man   says  one  thing  and 

means  that  thing  and  not  another  thing.    The 

revising  barrister  called  this  a  mistake;   but  it 

is  obvious  that  he  called  it  a  mistake  in  order 

to  make  it  look  better,  and  he  has  explained  how 

it  was  that  this  address  came  to  be  inserted.    I 

should  like,  however,  to  observe  that  the  statute 

does  not  say  that  the  revising   barrister  is  to 

correct  anything  he  finds  erroneous.    It  simply 

says  that  he  is  to  correct  any  '*  mistake."    Thiat, 

as  it  seems  to  me,  does  not  apply  to  every  erro- 

nons  conclusion  which  may  induce  the  objector 

to  make  a  particular  entry  in  his  notice.    As  to 

the  authorities  the  three  later  cases  that  have  been 

cited  have  so  little  to  do  witii  the  present  case  that 

there  is  very  little  use  in  referring  to  them.    With 

i^^^;ard  to  Smith  v.  Chandler  {ubi  sifp.),  I  agree 

with  the  observations  made  by  my  Ijord,  ana  as 

to  Eicks  V.  Stokes  {ubi  su^.),  it  seems  to  me  that 

it  has  really  nothing  to  do  with  this  case.    It 

contains  considerations  which  can  onljr  apply  to 

the  exerdse  of  the  discretion  of  the  revising  oar- 

rister,  but  none  as  to  whether  he  has  a  discretion 

or  not    The  point  seems  to  have  been  made  there 

that  no  one  had  been  misled  by  the  omission,  but 

to  my  mind  whether  any  person  has  been  deceived 

or  not  has   nothing   to   do  with  this   question. 

With  regard  to  Adams  v.  Bostock  {vhi  sup.),  no 


such  question  as  arises  in  this  case  arose  there. 
In  that  case  there  was  simply  an  omission 
by  the  objector  to  insert  his  place  of  abode. 
Which  the  revising  barrister  found  te  be  a 
misteke,  but  there  was  not,  as  there  is  in  the 
present  case,  the  insertion  of  an  address  which  the 
objector  intended  to  insert.  For  these  reasons 
I  come  to  the  conclusion  that  this  was  not  a 
mistake  within  the  meaning  of  sab-sect.  2  of 
sect.  28,  and  that  the  revising  barrister  had  no 
jurisdiction  to  bring  this  case  into  the  category 
of  those  cases  in  which  he  "may  correct  any 
mistakes  which  are  proved  to  him  to  have  been 
made  in  any  elaim  or  notice  of  objection." 

Lawbange,  J. — I  have  come  to  the  conclusion 
that  this  appeal  should  be  dismissed.  The  ques- 
tion is,  whether  this  was  a  mistake  or  not.  Is  the 
word  "  mistake "  to  be  confined  to  the  case  of  a 
person  accidentally  writing  down  something 
which  he  did  not  intend  to  write  down,  or  is  to 
include  the  case  of  a  person  intentionally  writing 
down  something  in  consequence  of  an  erroneous 
conclusion  he  may  have  formed  P  In  my  judg- 
ment the  latter  is  the  proper  view,  and  I  thiius 
that  this  was  a  mistake  within  the  meaning  of 
the  section.  If  it  is  a  mistake  then  it  is  a  matter 
which  can  be  dealt  with  and  corrected  by  the 
revising  barrister,  though  I  quite  agree  that  he 
ought  to  be  caroful  in  correcting  irrog^arities. 
The  result  of  the  whole  cases  eeems  to  me  to  be 
this,  that  if  a  man  takes  a  misteken  view,  and 
writes  down  something  in  consequence  of  that 
mistaken  view,  that  tluit  is  to  be  looked  on  as  a 
mistake  which  can  be  corrected.  The  language  of 
Lord  Coleridge,  C.J.  is  of  the  greatest  importance, 
whero  he  says,  in  BoUen  v.  SouthaU  (ubi  svp,), 
"  with  re^rd  to  the  power  of  amendment,  I  am 
much  indisposed  to  construe  it  so  as  to  encourage 
laxity;  but  I  think  it  would  make  it  almost 
nugatory  to  hold  that  the  revising  barrister  had 
not  the  power  to  amend  or  correct  mistakes  in 
these  notices  if  the  information  they  are  intended 
to  convey  is  really  given,  but  given  in  an  informal 
or  inaccurate  manner."  That  seems  to  me  to  well 
describe  what  has  been  done  in  this  case.  I  think, 
thereforo,  that  the  rovising  barrister  had  power  to 
do  what  he  did  in  this  case. 

Appeal  dismissed.     Leave  to  appeal. 

Solicitors  for  the  appellant,  Ayrton,  Biscoe,  and 
Barclay. 
Solicitors  for  the  respondent,  Troutbeck  and  Co. 


Oct.  25  and  Nov.  7, 1898. 

(Beforo  Lord  Busbbll.  C.J.  and  Wills,  J.) 

Rbg.  v.  The  County  Council  op  the  Nobth 
Biding  of  Yobeshibb;  Ex  parte  The 
Nobth  Bastebn  Sea  Fishbbies  Com- 
mittee, (a) 

Sea  fisheries  —  Committee  of  fisheries  district — 
Appointm.ent  of  fishery  officer — Expenses  of 
vessel  and  incidental  to  appointment  —  Con- 
ditions as  to  expenditwre-^Vovoer  to  impose — 
When  can  be  imposed — Sea  IKsheries  Begulatian 
Act  1888  (51  &  52  Vict  c.  54),  s.  6  (1). 

By  the  Sea  Fisheries  Act  1888  (51  &  52  Vict.  c.  54), 
s.  6  (1),  "  Subject  to  any  restrictions  or  con- 

(a)  Reported  by  W.  db  B.  Bekbert,  Esq.,  Barrister-at-Law. 
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diiions  as  to  expencUtvre  made  by  the  council  or 
counciU  by  whom  a  local  fisheries  committee  is 
appointed,  the  committee  may  appoint  such 
fishery  officers  as  they  deem  expedient** 

Held,  that  these  restrictions  and  conditions  m/ust 

f  recede  the  appointment  of  the  fishery  officer  and 
e  imposed  by  the  agreement  of  du  the  bodies 
concerned, 

Causb  shown  by  the  Ooimty  Conndlof  the  North 
Biding  of  TorKshire  against  a  role  nm  obtained 
by  the  North-Eastem  oea  Fisheries  Committee 
for  a  writ  of  mandamus  commanding  them  to  pay 
to  the  treasurer  of  the  Local  Fisheries  Committee 
for  the  North-Eastem  Fisheries  District  the  sum 
of  572Z.,  being  the  proportion  payable  by  the 
county  council  of  a  sum  of  28607.,  the  estimated 
amount  required  by  the  committee  for  the 
Durpoee  of  providing  a  yessel  for  the  use  of  their 
fishery  officer,  and  for  the  cost  of  one  year's 
working  and  maintaininK  Bnoh  vewel. 

It  appeared  from  the  affidavit  sworn  by  the 
clerk  to  the  fisheries  committee  that  the  com- 
mittee was  appointed  for  the  regulation  of  the 
sea  fisheries  within  the  North-Eastem  Sea 
Fisheries  District  under  an  order  of  the  Board 
of  Trade  dated  the  9th  July  1890. 

The  committee  is  a  joint  one  and  consists  of 
forty  members,  composed  of  twenty  representative 
members  appointed  by  the  County  Councils  of 
Durham  and  of  the  North  and  East  Bidings  of 
Yorkshire  and  by  other  councils,  and  twenty 
members  appointed  by  boards  of  conservators 
and  the  Board  of  Trade,  representing  the  various 
fishery  interests.  Of  the  first  twenty  members 
four  are  appointed  by  and  represent  the  North 
Bi^nff  County  Council  The  expenses  of  the 
committee  are  chargeable  on  the  counties  and 
boroughs  represented  on  such  committee  in  certain 
proportions  specified  in  art.  3  of  the  order  creating 
the  district. 

In  1895  a  fishery  officer  was  appointed  at  a 
salary  of  1502.  per  annum,  and  his  expenses  and 
sums  for  travelling,  and  also  the  expenses  in- 
curred for  the  hire  of  vessels  necessary  to  enable 
him  to  perform  his  duties,  were  paid  without 
exception  being  taken  by  any  of  the  contributing 
authorities. 

At  the  date  of  such  appointment  no  restrictions 
or  coDditions  in  relation  to  exjpenditure  had  been 
made  by  the  county  or  borough  councils. 

On  the  19th  Jan.  1898  it  was  resolved  by  the 
fisheries  committee,  affirming  a  resolution  of  a 
sub-committee,  that  a  vessel  should  be  purchased 
for  the  use  of  the  fishenr  officer,  and  that  pre- 
cepts should  issue  for  the  payment  of  2860Z.  by 
the  contributory  authorities. 

The  precept  was  brought  to  the  notice  of  the 
North  Kiding  County  Council  at  their  meeting 
on  the  27th  Jan.  1898,  and  at  a  meeting  held  on 
the  16th  March,  the  county  council  instructed 
their  representatives  on  the  fisheries  committee 
to  oppose  the  purchase  of  the  vessel. 

The  county  council  on  the  11th  May  1898 
refused  to  pay  the  5722.,  their  proportion  of  the 
28602. 

By  the  Sea  Fisheries  Begulation  Act  1888  (51 
&  52  Vict.  c.  54),  s.  6  (1). 

Sabject  to  any  reBtriotions  or  oonditionB  as  to  expen- 
diture made  by  the  oounoil  or  oonnoilB  by  whom  a  local 
fieheriea  committee  is  appointed,  the  committee  may 
appoint  snoh  fishery  officers  as  they  deem  expedient. 


Lavoson  Walton^  Q.C.  (Marchoini  and  Fitzgerald 
with  him)  for  the  County  Council  of  the  North 
Biding  of  Yorkshire  showed  cause. — ^Under 
sect.  6^(1)  of  the  Sea  Fisheries  Act  1888  any  one 
of  the  constituent  ooimdls  may  object  andjpnt 
any  restrictions  or  conditions  upon  the  appoint- 
ment of  a  fishery  officer  and  consequently  upon, 
an^  expenses  incurred  in  connection  with  such 
omcer.    He  referred  to 


The  Sea  Fiaheries  Act  1888  (51  &  52  Viot.  c.  54), 

Bfl.  1,  2,  and  6. 
The  Order  in  Council  dated  the  9th  July  1890. 

The  sum  which  the  precept  demands  is  in  respect 
of  an  expenditure  which  is  (^uite  unwarranted. 
Any  one  county  council  can  object,  and  they  need 
not  all  move  together,  and  each  body  that  is 
liable  to  pay  can  impose  conditions  on  &e  expen- 
diture.   He  referred  to 

Eeg.  T.  The  Mayor  and  Corporation  of  FlymotAK^ 
(1896)  1  Q.  B.  158. 

The  expenditure  proposed  is  entirely  of  a  new 
class.  It  is  not  for  mere  annua]  expenses,  but  is 
a  capital  expenditure. 

Asquith,  Q.C.  (Blaiklock  with  him)  for  the 
North-Eastem  Sea  Fisheries  District  Committee 
— There  are  three  objections  to  the  contentions  of 
the  other  side.  First,  the  policy  of  the  Act  is  to 
create  one  administration  over  a  wide  area  by  a 
committee,  whether  appointed  by  one  council  or 
more,  but  in  any  case  one  council  by  itself  cannot 
Teto  the  acts  of  the  committee,  n.  that  was  so 
it  would  be  quite  unworkable.  Secondly  the  word 
**  expenditure "  in  the  section  refers  to  expendi- 
ture with  regard  to  the  fishery  officers,  and  this 
proposed  expense  for  which  payment  is  now 
sought,  is  not  within  such  expenses.  My  third 
point  is  that  the  section  refers  to  restrictions  car 
conditions  laid  down  at  the  time,  and  not  in  the 
future.  Beg  v.  The  Mayor  of  Plymouth  (ubi  suj^,) 
is  an  authority  that  the  condition  or  restriction 
must  be  laid  down  before  the  precept  is  issued. 
The  objection  must  be  made  beforehand.  That 
case  is  really  favourable  to  the  sea  fisheries  com- 
mittee in  the  present  case. 

Lord  BussBLL,  C.J. — This  case  comes  before 
us  upon  the  argument  of  a  rule  which  has  been 
eranted  by  this  court,  calling  upon  the  County 
Council  ox  the  administratlTe  county  of  the  North 
Biding  of  Yorkshire  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  them, 
commanding  them  to  pay  to  the  treasurer  of  the 
Local  Fisheries  Committee  for  the  North-Eastem 
Sea  Fisheries  District  the  sum  of  572Z.,  being  the 
proportion  claimed  as  payable  by  that  adminis- 
tratlTe county  council  in  accordance  with  art.  3 
of  the  order  for  the  creation  of  the  North-Eastem 
Sea  Fisheries  Dibtrict  of  the  sum  of  28602.,  being 
the  amount  required  by  the  committee  for  the 
purpose  of  providing  a  vessel  for  the  use  of  their 
fishery  officer,  and  for  the  cost  of  one  year's 
working  and  maintjiining  such  vessel,  demanded 
by  the  committee  in  pursuance  of  a  precept 
of  the  22nd  Jan.  1898.  The  decision  of  the 
question  as  to  whether  the  mandamus  ou^ht 
to  go  depends  upon  the  proper  construction 
of  uie  order  of  the  Board  of  Trade  creating; 
the  sea  fisheries  committee  in  question,  and 
the  provisions  of  the  Sea  Fisheries  Begula- 
tion Act  1888,  under  which  that  sea  fisheries  com- 
mittee was  founded.     I  think   it    will  be  con- 


MAGISTRATES'  CASES. 


29 


Q3.]     Beg.  v.  County  Gotjkcil  N.  Biding,  Tobes  ;  Eu  parte  N.-E.  Sba  Fishbbibs  Com.     [Q.B. 


▼enient  first  to  call  attention  in  general  terms  to 
the  proYisions  of  the  Act,  and  I  do  so  for  the 
reaaon  that  so  far  as  I  am  aware  this  is  only  the 
second  case  in  which  questions  of  the  nature  which 
I  bare  now  to  consider  have  come  up  for  the 
determination  of  the  Courts.    The  Act  is  51  &  52 
Tict.  c.  54,  passed  in  1888,  and  sect.  1  prorides 
that  "  the  tioard  of  Trade  may  from  time  to  time 
on  the  application  of  a  county  council  or  boroup^h 
council,  by  order,  create  a  sea  fisheries  district 
oomprisiog  any  part  of  the  sea  within  which  Her 
Majesty's  subjects  have  by  international  law  the 
exclusive  ri^ht  of  fishinp^,  either  with  or  without 
any  part  of  the  adjoinmg  coast  of  England  and 
Wales,"  and  by  that  order  the  limits  of  the  district 
and  the  area  chargeable  for  the  expense  is  defined. 
It  is  also  "  to  provide  for  the  constitution  of  a 
local  fisheries  committee  for  the  regulation  of  the 
sea  fisheries  carried  on  within  the  ^strict,"  and  it 
further  provides  that  the  Board  of  Trade  may 
from  time  to  time  on  the  like  application  vary  the 
order  so  made,  as  by  uniting  two  or  more  distaicts. 
The  only  observation  I  desire  to  make  in  passing 
on  that    section,    is   that   it   is    apparent  that 
although  what  is  aimed  at  is  the  comprehension 
within  one  scheme  of  what  may  be  a  considerable 
area,  ruled  over  by  different  municipal  authori- 
ties, yet  it  is  not  necessary  that  it  should  be ;  the 
order   may  be  made  on  the  application  of  one 
county  council,  or  of  a  borough  council,  and  may, 
although  it  is  not  likely  that  it  would,  comprise 
only  an  area  within  the  jurisdiction  of  a  smgle 
body.     Sub -sect.  2   provides   that   ''the  local 
fisheries  committee  for  a  sea  fisheries  district  sbaU 
be  a  committee  of  a  county  council  or  a  borough 
council,  or,  if  two  or  more  councils  appear  to  be 
interested,  a  joint  committee  of  those  councils, 
with  the  addition  in  each  case  of  such  members 
representing  the  fishing  interests  of  the  district, 
including  members  representing   any    board  of 
salmon  conservators   having  jurisdiction  within 
the  district,  as  may  be  directed  by  the  order 
creating   the    district,  such  number  of   fishery 
members  not  being  in  the  aggregate  less  than  the 
number  of  members  of  the  county  or  borough 
cooncils    provided    by   the  order   creating  l£e 
district      The    fishery    members    sh^     hold 
office   for    the    same    time    as    the    members 
appointed  by  the  county  or  borough  council  or 
ooundls."    So  that  composition  is  a  composition 
of  what  may  be  called,  in  the  strict  sense  of  the 
word,  representative  members  sent  by  the  county 
councils  or  by  the  borough  councils,  and  shall 
consist  also  of  members  not  so  strictly  represen- 
tative in  their  character,  but  members  represent- 
ing any  board  of  salmon  conservators  within  the 
district,  so  far  as  they  may  be  included  by  the 
order  made,   but  with  the  stipulation  that  the 
number  of  what  I  may  call  for  this  purpose  non- 
dective  or  non-representative  members,  shall  not 
exceed  the  number  of  elective  or  representative 
members.    Then  sub-sect.  3  provides  that  "the 
law  relating  to  the  committees  and  joint  commit- 
tees of  county  councils  shall,  subject  to  the  provi- 
sions of  the  order  constituting  a  local  fisheries 
committee,  apply  to  the  local  fisheries  committee 
in  like  manner  as  if  the  powers  and  duties  of  that 
committee  were  powers  and  duties  transferred  by 
the  Local  Government  Act  1888  to  the  council 
or  councils  represented  on  the  committee,  and 
^filcgated  to  the  committee  by  the  said  council  or 
councils."    Then  sub- sect.  4  provides  that  every 


order  made  by  the  Board  of  Trade  shall  be  laid 
before  Parliament,  and  if  either  House,  within 
thirty  days,  resolves  that  either  the  whole  or  any 
part  of  the  order  ought  not  to  be  enforced,  then 
it  is  not  to  have  force,  but,  subject  to  any  such 
resolurion,  ever|r  order  so  made  shall  come  into 
force  at  the  expiration  of  thirty  dayp.  Then  there 
is  a  provision,  which  shows  that  this  is  not  a 
scheme  purely  voluntary  (in  sub- sect.  5),  that,  in 
case  a  county  council  or  borough  council  to  whom 
application  has  been  made  by  not  less  than  twenty 
inhabitant  ratepayers,  refuses  to  apply  to  the 
Board  of  Trade  to  create  a  sea  fisheries  district, 
then  there  may  be  a  farther  application  to  the 
Board  of  Trade,  and  the  Board  of  Trade  may  then 
proceed  to  constitute  a  sea  fisheries  committee  by 
their  order  as  if  the  application  had  been  maAe 
by  the  council  itself ;  but,  by  sub-sect.  6,  there  is 
toe  provision  that,  before  making  any  order 
creating  a  sea  fisheries  district,  the  Board  of 
Trade  is  to  cause  the  draft  of  the  order  to  be  cir- 
culated, is  to  hear  objections  to  its  provisions, 
and  is  to  give  notice  of  any  inquiry  to  be  held  by 
advertisement  or  otherwise.    Then  sect.  2  gives 

Eower  to  the  sea  fisheries  committee  to  make  bye- 
kws  for  the  regulation  of  its  fisheries.  Now  I 
ceme  to  the  two  sections  which  are  mainly  in  dis- 
cussion and  controversy  in  this  case.  Sect.  6 
says:  *' Subject  to  any  restrictions  or  conditions 
as  to  expenditure  ntiade  by  the  council  or  councils 
by  whom  a  local  fisheries  committee  is  appointed, 
the  committee  may  appoint  such  fishery  officers 
as  they  deem  expedient  for  the  purpose  of 
enforcing  observance  within  their  district  of  bye- 
laws  made  by  the  committee."  So  this  section,  it 
will  be  observed,  very  properly  and  naturally 
recognises  that  the  restrictions  or  conditions  as 
to  expenditure  shall  rest  with  the  contributing 
bodies — in  other  words,  the  members  of  the 
Fisheries  Committee  who  are  sent  there  as 
representing  boards  of  salmon  conservators 
or  other  oodles  of  that  nature,  have  no 
voice  in  this  matter.  The  conditions  and  restric- 
tions as  to  expenditure  are  to  rest  with  the 
council  or  councils,  the  county  council  in  the 
one  case,  the  borough  council  in  the  other,  and 
these  restrictions  or  conditions  as  to  expenditure 
are,  according  to  the  clear  wording  of  the  section, 
to  precede  the  appointment  of  the  fishery  officers. 
Such  fishery  officers  are  to  be  appointed  as  the 
fisheries  committee  think  right,  but  conditions 
and  restrictions  may  be  laid  down  by  council  or 
councils  representing  the  areas  that  liave  to  bear 
the  charge,  and  those  conditions  and  restrictions, 
if  laid  down  properly  and  in  time,  must  be  ob- 
served by  the  fisneries  committee.  One  of  the 
important  questions,  indeed,  the  crucial  question 
in  this  case,  is,  when  those  conditions  and  re- 
strictions are  to  be  imposed.  Then  sect.  10,  which 
I  think  is  the  only  other  section  to  which  1 
need  refer — ^and  sect.  11,  perhaps — ^provides — ^this 
is  not  unimportant — that  "the  expenses  of  a 
local  fisheries  committee,  so  far  as  payable  by  a 
county  council,  shall,  according  as  is  provided  by 
the  order  providing  for  the  constitution  of  the  local 
fisheries  committ^,  be  general  or  special  expenses 
within  the  meaning  of  the  Local  Gk)vemment 
Act  1888,  and  if  special  expenses,  shall  be  charged 
in  manner  directed  by  the  order."  Sect.  11  pro- 
vides that  '*  an  order  providing  for  the  constitu- 
tion of  a  local  fisheries  committee  may  contain 
such  regulations  consistent  with  this  Act  with 
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respect  to  the  number  and  mode  of  appointment 
of  the  members  of  the  committee,  and  with 
respect  to  other  matters  relating  to  the  oonsti- 
tation  of  the  committee  as  may  seem  expedient  to 
the  Board  of  Trade."  So  it  will  be  seen  that 
while  the  Act  in  general  terms  points  out  what 
is  to  be  the  mode  fi>r  obtaininfi;  the  appoiutment 
of  a  fisheries  committee,  and  some  general  outline 
as  to  the  constitution  of  that  body,  and  as  to  its 
functions,  it  leaves  a  great  many  matters  to  be 
filled  in  by  the  provisions  of  the  order  of  the 
Board  of  Trade,  which  itself  is  the  efficient  Act 
for  the  constitution  of  the  fisheries  committee, 
and  that  order  may  contain  such  regulations, 
always  consistent  with  the  Act  in  respect  of  the 
number  and  mode  of  appointment  of  the  members 
of  the  committee,  and  in  respect  of  other  matters 
relating  to  the  constitution  of  the  committee,  as 
may  seem  expedient  to  the  Board  of  Trade. 
Now,  application  having  been  made,  by  what 
body  it  IS  not  at  all  material  to  inquire,  to  the 
Board  of  Trade,  we  must  assume  that  all  the 
proper  steps  were  taken  by  the  Board  of  Trade, 
and  we  must  al^o  assume,  indeed  the  contrary 
was  not  assumed  or  suggested,  that  the  order 
which  was  on  the  9th  July  1890  made  by  the 
Board,  constituting  the  North-Eastem  Fisheries 
Committee,  was  a  valid  order,  and  within  the 
jurisdiction  given  to  the  Board  of  Trade  under 
the  Act  to  which  I  have  referred.  But  it  is 
necessary  that  I  should  call  attention  in  some 
detail  to  the  provisions  of  the  order.  It  recites  that 
application  has  been  made  to  the  Board  of 
Tnde  by  certain  councils,  not  aU  that  are  subse- 

fuently  brought  within  the  purview  of  the  order, 
t  then  recites  that  certain  other  places  in  addi- 
tion to  the  councils— -certain  other  places  within 
the  jurisdiction   of  other  local    authorities  ap- 
pear  to   be    interested   in   the    proposed   dis- 
trict     It  then    further  recites  that   they   had 
caused    a    circulation     to    be     made    of     the 
draft  proposal,  and  had  considered  certain  ob- 
jections and  so  on  made.    Thereupon  by  clause  1 
of  what  I  may  call  the  enacting  part  of   this 
order  the  sea  fisheries  district  is  created  and  its 
boundaries  are  set  out  in  detail.    On  that  I  need 
not  dwell.    Clause  2  deals  with  the  constitution 
of  the  committee:  "A  local  fisheries  committee 
shall  be  constituted  for  the  regulation  of  the  sea 
fisheries   carried  on  within   the  ■  said   district." 
Then  it  provides  that  such  committee  shall  be  a 
loint  committee  of  the  councils  of  Durham,  of  the 
North  Biding  of  Yorkshire  (that  is  the  county 
council  in  question),  of  the  East  Biding  of  York- 
shire, and  of   various   other   places,    including 
certain  borough  councils,  South  Shields,  Sunder- 
land, and  so  on;  that  it  shall  consist  of  fori^ 
members,  two  appointed  by  the  county  council 
of  Durham,  four  by  the  county  council  of  the 
North  Riding  of  Yorkshire,  four  by  the  county 
oounoil  of  the  East  Biding  and  so  on,  and  various 
other  provisions  with   which  I  need  not  deal, 
including  the  boroughs  to  which  I  have  referred, 
representinff  altogether  some  twenty  members, 
with  the  addition  of  twenty  members  representing 
tiie  fishing  interests  of  the  district^  and  one  from 
the  board  of  conservators  of  the  Tyne  fishery, 
another  from  the  Wear  fishery,  another  from  the 
Tees  fishery  and  so  forth,  and  fourteen  members 
by  the  Board  of  Trade,  that  is  to  say,  six  boards 
of  conservancy   members,  and  fourteen  nomin- 
ated by  the  Board  of  Trade.    So  that  you  have 


got  the  forty  members  altogether.    "  The  mem- 
bers to  be  appointed  by  the  councils  shall  be 
appointed   in  each  year  at  the  usual  quarterly 
meeting  of  the  said  councils  respectively  held  in 
the  month  of  November."    That  will  be  found  to 
be    not    unimportant.    "The   members     to    be 
appointed  hj  the  boards  of  salmon  conserrators 
and  by  the  ooard  of  Trade  shall  be  appointed  in 
each  year  before  the  9th  Nov."    Then  comes  this 
provision,  which  is  also   important :  "  All    the 
members  shall  retire,  and  the  new  members  shall 
come  into  office  in  each  year  on  the  9th  ^ov." 
I  refer  to  that  because  it  makes  intelligible  what 
at  first  sight  did  not  seem  to  me  so  in  some  of 
the  observations  of  the  then  Williams,  J.  (now 
Williams,  L.J.)  in  the  Plymouth  case,  where  be 
spoke  of  the   appointment  each   year,    or    the 
re-appointment  each  year  of  the  fishery  inspector. 
It  would  appear  from  the  conntitution  of  this  body 
that,  unlike  most  similar  bodies  as  to  which  the 
usnsd  provision  is  that  a  certain  proportion  of 
them  retire  annually,  it  seems  to  Be  the  scheme 
of  the  constitution  of  this  body  that  they  shall  all 
retire  at  the  end  of  each  year,  being  capable  of  re- 
election. So  that  there  would  seem  to  be  therefore 
a  moment  of  time  when  the  fisheries  committee 
did  not  exist,  that  is  to  say,  they  were  capable  of 
b^ng  re-elected  or  fresh  persons  elected  in  their 
place,  but  they  are  all  bound  to  retire  apparently 
at  the  end  of  each  year,  though  capaDle  of  re- 
election, but  elected  only  for  a  period  of  one  year. 
Therefore  there  does  seem  to  have  been  ^px>iind 
for  the  language  used  by  Williams,  L. J.  in  the 
Plymouth  case,  in  which  he  spoke  of  the  re- 
appointment annually  of  the  nshery  inspector. 
It  goes  on :  "  Provided  tiiat  the  first  members  to 
be  appointed  by  the  councils  and  by  the  boards  of 
salmon  conservators  shall  be  appointed  at  the 
meeting  of  each  body  respectively  neld  next  after 
the  coming  into  force  of  this  order,  and  the  first 
members  to  be  appointed  by  the  Board  of  Trade 
shall  be  appointed  before  the  1st  Sept.  next,  and 
that  the  first  members  of  the  committee  shall 
come  into   office   on  the   1st   S^t.  next,  and 
shall  retire   on  the  9th   Nov.  1891.      Retiring 
members  shall  be  eligible  for  re-appointment.'* 
Then  there  are  provisions  for  castuu  vacancies, 
and  so  forth.    Next  it  provides  that  "no  act  or 
proceeding  of  the  committee  shall  be  <|uestioned 
on  account  of  any  vacancy  or  vacancies  in  the 
committee,  and  no  defect  in  the  appointment  of 
any   person  or   persons   acting  as   member  or 
meml^rs  of  the  committee  shiQl  vitiate  any  pro- 
ceedings in  which  he  or  they  have  taken  pwrt." 
That  is  not  very  material.     Now  I  come  to  some- 
thing that  is  material     '*  Except  as  provided  bv 
sect.  6  of  the  Act" — ^that  is  the  section  which 
deals  with  restrictions  which  may  be  laid  down  as 
to  expenditure  by  the  council  or  councils — ^"no 
council  shall  make,  vary,  or  revoke  any  regula- 
tions or  standing  orders  respecting  the  quorum  or 
proceedings  of  tiie  committee  hereby  constituted 
or  as  to  the  area  within  which  it  is  to  exerdse  its 
authority ;  provided  that  any  council  may  make 
a  regulation  requiring  the  committee  to  submit  to 
eadi  council  once  in  each  year  an  estimate  of 
expenses  proposed  to  be  incurred  by  them  under 
the  Act,  and  once  in  each  year  a  printed  abstraot 
of  their  account  for  the  preceding  year,  and  to 
afford  to  any  person  or  persons  appointed  for  the 
purpose  by  the  council  access  at  all  reasonable 
times  to  the  books  containing  their  accounts.*' 
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Then  it  prooeeds  **  Subject  to  any  restriotions  or 
oonditions,  made  under  sect.  6  of  the  Act,  the 
committee" — that   is  the  fisheries  oomcnittee^ 
'*  shall  not  be  required  to  report  its  proceedings  to 
any  council,  nor  shall  its  acts  or  proceedings  be 
submitted  to  any  council  for  approval."    INow  we 
come  to  deal  with  the  only   remaining  clause 
which  it  is  necessary  to  refer  to,  but  which  is  the 
one  dealing  with  the  mode  in  which  the  burthen 
or   expense   is    distributed    and   borne.     *'The 
expenses    of   the   committee   other   than  those 
wmch  may  be  required  to  be  incurred  under  sect.  8 
of  the  Act,  shaU  be  chargeable  as  follows."     I 
may  say  that  those  referred  to  in  sect.  8  of  the 
Act  are  certain  expenses  which  from  their  char- 
acter are  supposed  to  beproperly  borne  by  Parlia- 
ment, by  a  vote  of  the  House  of  Commons.    This 
is  the  distribution  of  the  burthen  ;  two-twentieths 
by  Durham,  four-twentieths  by  the  North  Biding, 
two-twentieths  by  this  auth'mty,  one-twentieth  by 
that  authority,  and  so  on.  till  the  entire  twenty- 
twentieths  are  distributed.    Now  it  is  important 
in  this  connection  therefore  to  observe  that  it  is 
not  possible  to  increase  the  burden  upon  any  one 
of  uiese   expense-bearing  areas,   that  is  to  say 
once  the  amount  of  the  expenses  have  been  deter- 
mined— ^it  is  dear  that  that  is  an  estimate  of 
expenses,  not  in  fact  expenses  that  have   been 
incurred  but  an  estimate  of  expenses  for  a  year 
to  be  incurred— once  that  figure  is  determined, 
then  the  North  Biding  can  only  be  charged  with 
four-twentieth  parte  of  that  exx)ense;  and  the 
object  of  that  on  consideration  will  of  course  be 
apparent.    When  we  come  to  the  consideration 
of  that  which  is  of  the  real  consequence  in  this 
case,  whether,  after  there  has  been  an  estimate  of 
the  expenses  which  the  sea  fisheries  committee 
have  come  to  the  conclusion  is  necessary  to  be 
made  or  provided  for  in  the  coming  year,  in  order 
to  give  CTect  to  the  objects  of  the  Act  and  to 
the   objects    for    which   they  were    created,  is 
it  possible   for   one    of   the   councils,  whether 
borough  or  county,  to  say,   "We  object  to  this 
item   or    that  item    in  that    expenditure    and 
we  decline  to  be  responsible  to  contribute  our 
quota  towards  that  expenditure  P"    Of  course,  if 
that  contention  were  in  the   result  found  to  be 
well  founded,  the  consequence  clearly  would  be 
that  it  would  be  in  the  power  of  one  of  these 
bodies,  it  may  be,  to  defeat  the  whole  operation 
of  that  Act,  becauee  it  must  be  assumed  that 
the  estimate  of  the  necessary  expenditure  was 
an  estimate  of  what  the  committee  after  careful 
inqoiry  had  arrived  at  the  cemclusion  was  neces- 
sary te  be  expended,  and  if  one  of  the  bodies 
upon  whom  the  burden  of  expense  falls  says,  "  I 
will  not  contribute  my  share,"  where  is  the  pro- 
vision by  which  his  defalcation  can  be  made  good  P 
There  is  none.    As  I  pointed  out,  the  quota  of  the 
other  expense-bearing  authorities  or  ai*eas  cannot 
be  increased.    I  have  said  all  that  is  necessary 
hoth  as  to  the  provisions  of  the  Act  and  as  to  the 
order  made  under  the  authority  of  the  Act,  and  now 
it  is  necessary  to  bring  the  matter  to  the  point,  to 
state  the  facts,  and  to  state  the  facts  as  they 
ought  always  to  be  stated  in  the  order  of  time. 
The  order   was  made  on    the  9th  July    1890. 
The  committee  was  appointed,  and  presumably 
elections  have  gone  on,  estimates  of  expenses 
made,  those  expenses  borne  by  the  several  con- 
stituent bodies,  to  use  a  brief  expression,  for 
1891,  1892, 1893, 1894,  1895,  and  1896.     How  far 


the  personnel  of  the  sea  fisheries  committee  was 
altered  we  Ho  not  know,  nor  is  it  material  to 
inquire.  Either  the  same  members  were  re-elected 
or  fresh  members  elected  annually  in  their  place. 
But  the  fact  is  that  the  fishery  officer,  within  the 
words  of  the  6th  section,  who  U  now  acting  for 
the  sea  fisheries  committee,  was  appointed  on  the 
10th  July  1895,  and  having  since  been  continued 
in  1896  and  1897  in  his  appointment,  must  be 
taken  to  have  been  re-appointed,  if  re-appoint- 
ment were  necessary,  at  the  beginning  of  each 
successive  year.  There  has  been  no  exercise  of 
the  power  given  to  the  county  councilor  councils  to 
make  any  restrictions  or  any  conditions  what^-ver, 
and  it  would  seem,  and  certainly  does  seem,  that 
upon  the  mere  statement  of  those  facts  there  is 
an  end  to  any  argument  tending  to  or  endeavour- 
ing to  bhow  that  the  council  of  the  North  Biding 
is  to  escape  liability,  because  the  words  are: 
'*  Subject  to  any  restrictions  or  conditions  as  to 
expenditure  made  by  the  council  or  councils  by 
whom  a  local  fisheries  committee  is  appointed  the 
committee  may  appoint  such  fishery  officers  as 
they  deem  expedient  for  the  purpose  of  enforcing 
the  observance  within  their  district  of  bye-laws 
made  by  the  committee.*'  Therefore  it  is  clear 
that  the  restrictions  and  conditions  are  restrictions 
and  conditions  that  must  precede  the  appointment 
of  such  fishery  officers,  and  it  is  equally  clear  that 
the  aijpointment  of  such  fishery  officers  as  the  sea 
fisheries  committee  deem  expedient,  embraces  con- 
sequently such  expenses  of  equipment,  whatever 
direction  that  equipment  may  take,  as  shall 
enable  that  officer  or  those  officers  to  discharge 
the  duties  intrusted  to  them,  and  cast  upon  the 
sea  fisheries  committee  by  the  statute  and  by 
the  order  of  the  Board  of  Trade.  That  would 
really  seem  to  me  quite  enough  to  end  the  case» 
but  1  think  it  may  be  well  that  I  should  examine 
the  matter  a  httle  further.  It  will  follow, 
if  I  am  right  so  far,  that  the  North  Biding, 
neither  singly  (if  it  could  do  so  effectively, 
which  I  do  not  think  it  could)  nor  in  concert 
with  others,  having  made  any  restrictions  or 
conditions  as  regards  the  estimate  for  the  year 
in  question,  are  bound  to  pay  their  quota,  as 
that  quota  is  fixed  by  the  Board  of  Trade  order. 
Now  the  next  thing  in  the  order  of  date  is  this : 
I  mention  it  in  order  to  show  that  I  have  not 
forgotten  it,  though  I  do  not  think  it  important, 
but  it  does  appear  that,  in  Nov.  1897,  when  the 
sea  fisheries  committee  were  contemplating  what 
they  consider  an  improved  scheme  for  eqmpping 
their  officer^  for  the  discharge  of  his  duties, 
and  which  improved  scheme,  in  their  opinion, 
would  involve  the  purchase  of  a  vessel  £>r  the 
use  of  such  officer,  instead  of  continuing,  as 
theretofore  had  been  done,  the  system  of  hiring 
a  vessel  or  vessels  for  the  use  of  that  officer — it 
does  appear  from  the  minute  of  Dec.  1897  that 
the  sea  fisheries  committee  proposed  to  'consult 
the  council  or  councils  upon  uiat,  and  that  appa- 
rently thereafter  they  did  not  do  so.  It  does  not 
seem,  so  far  as  the  legal  rights  and  obligations  of 
the  parties  before  us  are  concerned,  that  that  at 
all  matters.  On  the  19th  Jan.  1898  the  sea 
fisheries  committee  resolved  by  their  sub-com- 
mittee that  it  would  be  better  to  buy  rather  than 
to  go  on  hiring.  They  make  an  estimate  of  the 
expenses,  they  arrive  at  the  conclusion  that  that 
would  involve,  in  the  purchase  of  a  vessel,  25002., 
and  for  the  maintenance  of  that  vessel  for  one 
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year  3602.,  making  a  total  of  28602.    That  waa 
merely  the  resolution  of  the  sab-committee — ^it 
was  not  the  act  of  the  sea  fisheries  oommittee 
itself.    Bujb,  apparently,  they  have  a  further  oom- 
mittee called  the  expenses    committee,  or    the 
executive  committee;  and  the  resolution  or  re- 
commendation of  the  sub-committee  comes  before 
them,  and  is  approved  of,  and  finally  it  comes 
before  the  sea  fisheries  committee  as  a  collective 
body  and  is  passed,  and  apparently,  so  far  as  the 
evidence  shows,  unanimously  passed  by  the  sea 
fisheries  oommittee,  voting  in  its  favour  amongst 
others,  apparently,  the  four  representatives  of  uie 
Noi*th  Riding   of  Yorkshire.    Now  upon   that, 
upon  the  22na  Jan.  1898,  a  precept  was  issued  by 
the  sea  fisheries  committee  to  the  county  council 
of  the  North  Ridirnr  to  pay  its  share,  amounting 
to  5722. ;  and  up  to  that  point — up  to  the  issue  of 
the  precept — ^no  objection  whatever  was  made  as 
to  wnat  tne  sea  fisheries  were  proposing  to  do  or 
to  what  they  had  done;  and  it  is  further  to  be 
observed  that,  although   clause  2  of  the  order 
constituting  the  committee   gives  power  to  any 
council  to  make  a  regulation  requiring  the  sea 
fisheries  committee  to  submit  to  such  council  an 
estimate  of  the  year's  expenses  proposed  to  be 
incurred,  no  such  regulation  has  been  made  by 
the  North  Riding  County  Council,  nor,  so  far  ais 
we  know,  by  any  of  those  councils.    It  seems  to 
me  therefore  as  plain  as  anything  can  well  be, 
that  this  North  Hiding  council  cannot  now  be 
heard — ^the  precept  having  been  issued  under  the 
circumstances  that  I  have  detailed — to  say,  "  We 
object  to  the  expenditure ;  we  think  this  expendi- 
ture is  unwise,  and  we  decline  to  pay  our  part." 
To  allow  such  a  repudiation  at  such  a  stage  would 
be  to  render  the  whole  scheme  contempmted  by 
the  Act  and  by  the  order  unworkable,  and  would 
put  it  into  the  power  of  one  council  of  a  boroush 
or  a  county  to  defeat  the   whole  object.    lor 
instance,  to  illustrate  again  what  I  have  previously 
adverted  to,  if  the  North  Riding  are  right  in  this 
repudiation,  where  is  the  572Z.,  which  is  part  of 
the    supposed    necessary   expenditure    for   this 
year,  to  come  from  P    It  cannot  come  from  any 
of  the  other  contributing  bodies,  for  their  quota 
of  the  total  expense  is  fixed  by  the  order  and 
cannot   be   altered.    Now,  following    upon   the 
issue  of  the  precept,  which  as  I  have  said  was  on 
the  22nd  Jan.  1898,  the  North  Riding  Council 
then  instruct  their  representatives  to  oppose  the 
scheme,  and  accordingly  a  motion  is  made,  some 
time  in  the  month  of  March  in  the  sea  fisheries 
committee,  which  practically  was  for  the  purpose 
of  endeavouring  to  undo  the  work  of  the  council, 
but  rejected  bv  a  large  majority.    It  is  not  un- 
important to  oDserve  the  character  of  that  resolu- 
tion.   At  their  meeting  held  on  the  11th  May  they 
passed  this  resolution :  ''  Pursuant  to  the  resolu- 
tion adopted  on  the  16th  March,  the  requisite 
steps  shall  be  taken  to  protect  the  ratepayers  in 
the  Riding  from  liability  in  reepect  of  the  expen- 
diture incurred  by  the  committee,  that  the  amount 
bein^  the  total  amount  of  tbe  accounte,  recom- 
mended for  payment  by  the  finance  committee  " 
— ^that  is  the  finance  committee  of  the  County 
Council  of  the  North  Riding — "be  reduced  by 
572Z.,  being  the  amount  of  the  precept  of  the  sea 
fisheries  committee.    That  in  pursuance  of  the 
Sea  Fisheriee  Regulation  Act  of  1888,  the  county 
council  restrict  the  expenditure  to  which  it  would 
be  liable,  to  expenditure  the  contribution  of  which 


payable  by  the  county  council  shall  not  exceed 
1502.  in  any  one  year.      Now,  just  see  therefore 
what  they  propose.    They  say,  "Although   we 
have  not  a  priori^* — ^that  is  to  say,   before  the 
appointment  or  reappointment  of  these  fishery 
officers  carrying  with  that  appointment  or   re- 
appointment the  conse<juential  necessary  expense 
in  relation  to  their  discharging  their  duties — 
"although  we  have  not  before  that  event  laid 
down  Buy  restriction  or  condition,  and  although 
we  have  not  even  passed  any  r^ulation  reqnirine 
the  sea  fisheiies  committee  to  furnish  us  with 
an  estimate  of  the  proposed  expenditure,  yet  the 
whole  thing  having  been   done  and  considered 
by  the  sea  fisheries  committee  we  now  object." 
They  cannot  be  heard  to  say  so.     I  think,  there- 
fore,  that  this  case    is    a  very  clear  case.      I 
quite  agree  that  cases  may  be  put  which   are, 
however,    not   stiictly    necessary    to    be     con- 
sidered bjT  us  now  as  to  which  questions  of  more 
or  less  difficulty  may  arise,  but  perhaps  as  to 
which,  although  it  is  a  safe  genend  rule  to  deal 
with  and  decide,  as  we  are  only  decidinf^,  the 
question  which  is  involved  in  this  case,  it  may  be 
nrom  the  public  and  important  character  of  this 
question  be  wedl  to  say  a  word  or  two  about  the 
possible  other  questions  that  may  arise.    It  was 
argued  before  us  that  an^  one  council  might  lay 
down  restrictions  or  conditions,  and  that  to  con- 
sider the  case  in  the  concrete,  when  they  were 
sending  their  representatives  and  electing  their 
representetives  at  the  end  of  one  ^ear  and  before 
the  beginning  of  the  next,  they  might  elect  their 
representatives  and  say  "  We  elect  you  subject  to 
this   restriction   or  condition,  namely,  that  no 
expense  shall  be  incurred  by  the  sea  fisheries 
committee  which  will  involve  a  greater  contribu- 
tion  on  the  part  of  the  County  Council  of  the 
North  Riding  than,  say,  1502.,    the  figure  they 
themselves    mention.     Would    that   he   legal? 
Would  that  be  within  their  compass  P    It  seems  to 
me  not.    The  origin  of  these  schemes  is  the  action 
of  a  particular  council  which  sets  the  Board  of 
Trade  in  motion.    Then  it    follows,  partly  by 
voluntary  action  with  assent,  partly,  if  need  be,  by 
the  compulsory  power  in  the^oard  of  Trade  for 
the  inclusion  of  Dodies  that  may  conveniently  be 
grouped   for  the  purposes  of   the  scheme,  (hat 
other  bodies  are  brought  in.    It  seems  to  me  to  be 
apparent  that  the  time  at  which  the  conditions 
for  the  constitution    of  that  body  ought  to  be 
framed,  certainly  is,  if  not  at  the  original  consti- 
tution of  the  sea  fisheries  committee  by  the  agree- 
ment and  assent  of  all  the  contributing  autho- 
rities, certainly    before   any  expense    has   been 
incurred  by  tbe  committee  by  the  appointment 
of  ite  officers.      Therein  one  is  well-founded  bj 
the    express   words   of    the    Act   itself.      But 
assuming  that   objection    is  made    before    tbe 
appointment  of  the  officer,  it  cannot  be  said  that 
the  objection  of  one  of  the  constituent  and  con- 
tributing bodies  is  enough  to  create  a  restriction 
or  condition  within  the  meaning  of  sect.  6.    It 
seems  to  me  not.    It  seems  to  me  that  there  must 
be  an  agreement  amongst   all  the  bodies  con- 
cerned, and  that  it  does  not  lie  within  the  power 
of  any  one  of  them  to  say,  "  This  is  a  restriction 
which    I   insist  upon     being     observed  in  the 
action   of    the  sea    fisheries  committee,  or  else 
I    do   not   come    under   a   liability  under  tbe 
scheme."    To  admit  of  that  interpretation  of  tbe 
statute,   it   would   seem    to    me   in   the    ymj 
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clearest  way  to  be  enabling — and  I  find  I  am. 
repeating  myself  in  this,  but  I  cannot  avoid  it 
—one  lody  that  took  a  short-sighted  view,  it 
may  be,  of  its  own  interests,  a  body  that 
thought  that  it  was  contributing  more  than  it 
was  gaining  by  the  scheme,  to  dSeat  the  whole 
scheme,  and  to  prevent  the  ox)eration  of  an 
Act  which  was  intended  to  proceed  upon  this 
just  principle,  to  five  effect  to  what  was  believed 
to  be  a  ffreat  puolic  object  in  the  preservation 
and  regmation  of  our  fisheries,  and  at  the  same 
time  to  construct  an  equitable  scheme  by  which 
the  burden  of  carrying  out  that  object  should  by 
borne  by  those  who  were  interested  in  it.  But 
to  allow  each  one  of  the  constituent,  or  expense- 
bearing,  or  contributing  bodies,  to  judge  for  itself 
what  was  the  measure  of  its  gain,  and  what 
ought  to  be  the  measure  of  its  contribution,  would, 
as  it  seems  to  me,  wholly  and  entirely  defeat  the 
Act  of  Parliament.  I  think,  therefore,  that  this 
mandamus  must  go.  The  precept  has  been  pro- 
perly issued,  and  the  mandamus  to'  enforce  it 
must  go. 

Wills,  J. — I  entirely  agree  in  everything 
which  my  Lord  has  said,  and  I  probably  should 
have  said  no  more  except  that  the  case  is  a 
very  important  one,  and  it  raises  points  which 
have  not  been  discussed  before,  and  as  I  have 
pnmed  a  jud^ent,  I  think  I  ought  to  deliver  it. 
The  substantial  question  in  the  case  is  what  is 
the  meaning  of  sect.  6  sub-sect.  1  of  the  Sea 
Fibheries  f^gulation  Act  1888.  "The  Com- 
mittee," that  section  says,  "may  appoint  such 
fishery  oflScers  as  they  deem  expedient,"  which 
means,  I  presume,  as  they  deem  it  expedient  to 
appoint,  *'  Subject  to  any  restrictions  or  conditions 
as  to  expenditure  made  by  the  council  or  councils 
by  whom  a  local  fisheries  committee  is  appointed." 
The  English  is  not  very  good,  and  the  phrase- 
ology is  not  very  accurate.  No  fisheries  com- 
mittee is  appointed  by  a  council  or  councils.  The 
meaning  however  is  clear,  and  the  phrase  should 
be  read  *'  Subject  to  any  restrictions  or  conditions 
as  to  expenditure  made  by  the  council  or  councils 
>>y  whom  members  of  a  local  fisheries  committee 
are  appointed."  The  fisheries  committee,  it  is 
obvious  from  sect.  2,  is  to  consist  partiy  of 
members  appointed  by  councils  which  will  have  to 
provide  the  xunds,  and  partly  of  at  least  an  equal 
number  of  members  representing  bodies  of  con- 
servators or  other  intereste  who  provide  no  funds. 
lb  was  therefore  reasonable  to  give  some  control 
oTsr  expenditure  to  the  paymasters.  Accordingly, 
if  there  be  more  than  one  councU,  how  can  any 
one  council  by  iteelf  impose  restrictions  on  the 
expenditure  or  on  ite  own  contribution  P  The 
two  phrases  come  to  the  same  thing,  for  if  the 
f^ne  council  can  impose  restrictions  on  its  own 
<:ontribution  it  thereby  must  impose  a  restriction 
on  the  total  expenditure,  which  is  a  definite 
mnlUple  of  the  contribution  of  each  council  I 
vannot  tlunk  that  this  is  the  meaning  of  the 
section,  as  it  would  put  it  in  the  power  of  any  one 
«'onncil  to  cripple  or  destroy  any  effective  work 
<in  the  part  d  the  committee.  The  restrictions 
must  be  imposed  by  the  councils,  that  is,  by  the 
agreement  of  all  the  councils.  This,  I  think,  is 
DUbde  plainer  by  the  enactment  of  sect.  1,  sub- 
sect.  3,  which  says  that  "  the  law  relating  to  com- 
mittees and  joint  committees  of  county  councils 
Bball,  subject  to  the  provisions  of  the  order  con- 
stituting a  local  fisheries  committee,  apply  to  the 
MAe,  Cas.— Vol.  XIX. 


local  fisheries  committee  in  like  manner  as  if  the 
powers  and  duties  of  that  committee  were  powers 
and  duties  transferred  by  the  Local  Govern- 
ment Act  1888  to  the  council  or  councils  repre- 
sented on  the  committee  and  delegated  to  the 
committee  by  the  said  council  or  councils."  By 
sect.  81,  sub-sect.  1,  of  the  Local  Government  Act 
1888  it  is  provided  that  any  county  council  or 
councils  may  join  in  appointing  out  of  theii* 
respective  bodies  a  joint  committee,  to  whom,  by 
sub-sect.  2,  any  county  council  teking  part  in  the 
appointment  may  delegate  anv  power  which  such 
county  council  might  Qxercise  for  the  purposes  for 
which  the  committee  is  appointed,  and,  by  sub- 
sect.  4,  "  Subject  to  the  terms  of  delegation,  any 
such  joint  committee  shall,  in  respect  of  any 
matter  delegated  to  it,  have  the  same  power  in 
all  respects  as  the  councils  .  .  .  appointing 
it,  or  any  of  them."  Now,  it  is  quite  plain  that 
the  terms  of  delegation  spoken  of  must  neces- 
sarily be  the  same  in  all  the  resolutions  of  dele- 
gation, or  else  the  scheme  would  be  unworkable 
and  in  like  manner  the  work  of  the  fishery 
committee  could  not  be  carried  on  unless  the 
restrictions  or  conditions  relating  to  expenditure, 
if  any,  were  identical  in  the  case  of  each  of  the 
councils  imposing  them.  Unless,  therefore,  there 
be  unanimitv  on  the  part  of  the  several  councils 
concerned  there  can  t)e  no  operative  restrictions 
under  sect.  6.  In  this  instance  there  were  none 
at  all  by  anv  of  the  councils  until  the  resolu- 
tion of  the  North  Biding  Council  of  the  11th 
May  1898,  and  as  those  restrictions  were  not 
concurred  in  by  the  other  councils,  they  are  in 
my  opinion  inoperative.  It  was  urged  upon  us 
that  tbe  provision  contained  in  the  order  of  the 
Board  of  Trade  that  any  council  may  make  a 
regulation  requiring  the  committee  to  submit 
to  such  council  once  in  each  year  an  estimate  of 
expenses  proposed  to  be  incurred  bv  them  under 
the  Act,  and  once  in  each  year  a  prmted  abstract 
of  their  accounte  for  the  preceding  year,  and  to 
afford  to  any  person  or  persons  appointed  for 
the  purpose  by  the  council  access  at  sQI  reasonable 
times  to  the  books  containing  their  accounte, 
would  be  fruitless  unless  the  council  could,  after 
examining  the  estimate  and  accounte,  pass  an 
effective  resolution  to  limit  the  expendituro.  But 
that  consequence  does  not  follow.  Any  reason- 
able or  well-considered  objection  to  the  nature  or 
extent  of  proposed  expenditure  coming  from  any 
of  the  contributory  councils,  would  oe  sure  to 
meet  with  careful  attention  by  the  committee, 
and  the  consideration  of  the  estimates  and 
accou^s  by  the  several  councils  would  enable 
them  to  request  their  appointed  members 
to  represent  to  the  committee  the  objections 
entertained*  I  am  well  aware  that  cases  of 
apparent  hardship  may  be  conceived  as  possible 
under  this  legislation,  but  the  answer  is  that  aU 
legislation  of  this  kind  is  practical,  and  can  rarely 
so  much  as  aim  at  completeness  or  perfection, 
and  I  have  no  doubt  that  the  good  sense  of  the 
various  bodies  represented  on  the  committee,  and 
of  the  members  of  the  committee  itself,  may 
safely  be  trusted  to  enable  the  important  work 
of  the  committee  to  be  done  with  a  due  regard 
to  the  various  intereste  represented,  and  without 
injurious  friction  or  serious  injustice  to  anyone 
concerned.  By  the  order  of  the  Board  of  TrsAe 
all  the  members  of  the  committee  go  out  of  office 
every  year,  and  therefore  the  opportunity  occurs 

F 


34 


MAGISTRATES'  OASES. 


Q.B.  Div.] 


LiNFOBTH  (app.)  V,  BuTLBB  (resp.). 


[Q.B.  Div. 


once  a  year  of  changing  the  personnel  of  the 
committee,  and  of  imposing  any  restrictions 
npon  erpenditnre  as  to  which  the  councils  inte- 
rested may  be  nnanimous.  This  provision  pro- 
bably is  a  sufficient  safeguard  against  things 
going  seriously  wrong  in  tiie  matter  of  expen£- 
ture  or  anything  else.  For  these  reasons  I  am  of 
opinion  that  the  rule  for  a  mandamus  should  be 
made  absolute.  j^  ^,^j^^ 

Solicitors  for  the  County  Council,  L<noe 
and  Co. 

Solicitors  for  the  Fisheries  Committee,  Ricks, 
Davis,  and  Hunt. 


Thursday,  Nov.  10, 1898. 

(Before  Lord  Russell,  C.J.,  Wills  and 
Lawbence,  JJ.) 

LiNFOBTH  (app.)  V,  BuTLEB  (resp.).  (a) 

Parliament  —  Franchise — Notice  of  objection  — 
Address  of  person  olmcted  to-^Form  5  (a.) 
sched.  1,  Uegistration  Order  1895 — Begistraiion 
Act  1885  (48  Vict.  c.  15)  s.  IS— Statute  Law 
Revision  Act  1898  (61  &  62  Vict.  c.  22). 

A  substantial  compliance  vnth  the  forms  in  sched.  1 

of  the  Begistraiion  Order  1895,  is  all  that  is 

required,  a  literal  compliance  not  being  necessary. 

The  repeal  of  sect.  18  of  the  Registration  Act  1885 

does  not  alter  the  law  in  this  respect. 
A.  served  through  the  post  a  notice  on  B.  objecting 
to  his  nam^  being  retained  on  the  lists  of  voters 
on  the  ground  that  he  had  no  proper  qualifica' 
tion.  i^or  postal  purposes  the  notice  was  directed 
an  the  ba>cK  to  "  B.,  18,  C.  D.  Road,  Leeds.*'     On 
the  front  of  the  notice  it  was  directed  to  B. 
m^erely,  without  giving  any  address.    Form  5  (a.), 
the  form  provided  by   sched.  1  of  the  BegistrOr- 
tion  Order  1895,  leaves  on  the  front  an  open* 
ing  for  the  name    of   the  person  objected  to, 
followed  by  an  opening  for  his  address.     The 
revising  barrister  held   that    A.*s  notice  to  B. 
woA  bad  on  the  ground  that  it  did  not  comply 
toith  Form  5  (a.). 
Held,  thai  AJs  notice  was  good.    It  gave  B.  all 
the  information  which  Form  5  (a.)  was  designed 
to  convey  and  was  therefore  in  substantial  com- 
pliance with  that  Form. 
Appeal  from  the  barrister  appointed  to  revise 
the  list  of  voters  for  the  Pudsey  Division  in  the 
West  Riding  of  Yorkshire. 

At  a  court  held  before  the  revising  barrister, 
James  Henry  Linforth,  of  Crags  Cottage, 
Rawdon,  near  Leeds,  objected  to  the  n^ne  of 
Rev.  Henry  Alexander  Butler  being  retaiRd  on 
the  list  of  voters  for  the  Pudsey  Division. 
The  facts  of  the  case  were  these : 
The  name  of  the  Rev.  Henry  Alexander  Butler 
appeared  on  the  ownership  portion  of  the 
register  of  electors  now  in  force  for  the  Pudsey 
Division  of  the  Eastern  part  of  the  West  Riding 
of  the  county  of  York,  as  relates  to  the  township 
of  Leeds,  as  follows : 

Number,  ex  2U9; 

Name  [the  snrxiAme  being  first],  Bntler,  Bev.  Henry 
Alexander ; 

Place  of  Abode,  17,  Virginia- road,  Leeds ; 

Nature  of  QniUification,  Freehold  Benefice ; 

Deeoription  of  Qualifying  Property,  Inomnbent  of 
Christ  Chnrcb,  Meadow-lane. 

(•)  BaporUMi  bj  J.  Andbiw  Strahan,  Kiq.,  BarrUUr-U-Law. 


The  notice  of  objection  to  the  retention  of 
the  said  name  of  Riev.  Henry  Alexander  Butler 
was  sent  through  the  post  to  the  voter  in  accord- 
ance with  sect.  100  of  the  Parliamentary  R^s- 
tration  Act  1843  (6  &  7  Vict.  c.  18).  To  prove 
service  of  the  notice  the  objector  produced  the 
duplicate  (which  was  annexed  to  the  case)  and 
which  was  a  printed  copy  of  the  form  provided 
by  the  Registmtion  Order  1895,  Form  5  (a.). 

In  filling  up  the  form  the  objector  had  omitted 
to  insert  the  place  of .  abode  of  the  person 
objected  to  as  described  in  the  register. 

On  the  back  of  the  notice  the  name  and 
address  of  the  voter  wore  for  postal  purposes 
correctly  written. 

The  objector  stated  that  he  had  intentionally 
omitted  inserting  in  the  notice  the  place  of  abode 
of  the  person  objected  to,  as  described  in  the 
register,  in  order  to  avoid  havine  to  pay  the  extra 
hidf-penny  postage  required  oy  some  postal 
reguuitions. 

The  names  of  eighteen  other  persons  whose 
names  and  qualifications  were  set  out  in  the 
schedule  to  the  case  were  objected  to  under 
similar  circumstances.  The  appellant  relied  on 
sect.  18  of  the  Registration  Act  1885  (48  &  49 
Yict.  c.  15)  and  contended  that  this  omission  was 
not  such  a  disregard  of  the  form  and  instructions 
as  to  invalidate  the  notice,  and  he  further  con- 
tended that  the  voter  could  not  be  misled. 

The  revising  barrister  decided  that,  in  the 
above  circumstances,  the  notice  of  objection  was 
bad  and  retained  the  name  of  the  Kev.  Henry 
Alexander  Butler  and  of  the  eighteen  other 
persons  in  the  schedule.  Due  notice  of  appeal 
irom  his  decision  was  given,  and  he  ordered  the 
appeals  in  the  before-mentioned  cases  to  be  con- 
solidated. 

If  the  court  was  of  opinion  that  the  revising 
barrister's  decision  was  wrong,  the  register  was 
to  be  amended  by  erasing  the  name  of  the  Rev. 
Henry  Alexander  Butler  and  of  the  eighteen 
other  persons  in  the  schedule  of  the  case. 

The  notice  of  objection  referred  to  in  the  case 
and  held  therein  to  be  bad  was  as  follows : 

Padaey  Parliamentary  Division  of  the  Eaatem  Part 
of  the  West  Biding  of  the  County  of  York.->Notice  of 
Objection.  To  be  given  to  a  person  whoee  name  is  in  the 
ownerahip  portion  of  the  register.  To  Bev.  Henry 
Alexander  Batler,  of  Take  notice  that    I 

object  to  your  name  being  retained  in  the  Parliamentary 
list  of  ownership  electors  for  the  parish  or  township  of 
Leeds  in  the  Pndsey  Division  of  the  Eastern  part  of  the 
West  Biding  of  the  oonnty  of  York ;  and  I  ground  my 
objection  on,  Ac.  .  .  .  Signed,  James  Henry 
Linforth,  of  Cragg  Cottage,  Bawdon,  near  Leeds ;  on 
the  list  of  ooonpiers  (Division  One)  for  the  parish  of 
township  of  Bawdon. 

On  the  back  of  this  notice  was  the  following : 

Bev.  Henry  Alexander  Bntler,  17,  Yirginia-road, 
Leeds. 

The  Registration  Act  1885  (48  Vict.  c.  15),  s.  18  ; 

The  forms  and  instractions  contained  in  the  second 
and  third  schednlea  to  this  Act  shall  be  need  and 
observed  in  all  cases  to  which  they  apply  and  shall  be 
snbstitnted  in  all  snch  oases  for  the  forms,  instraotionBy 
and  directions  contained  in  the  schednles  to  the  Parlia- 
mentary Begistration  Act  1843,  the  Oonnty  Voters 
Begistration  Act  1865,  the  Bepresentation  of  the 
People  Act  1878,  the  Parliamentary  and  Mnnicipal 
Begistration  Act  1878,  and  the  Bepresentation  of 
the  People  Act  1884,  bat  a  disregard  of  any  fona 
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or  inatraotlon  shall  not  of  itself  invalidate  any  list, 
notioe  or  other  thing'. 

By  the  Statute  Law  Beyision  Act  1898  (61  &  62 
Vict.  c.  22)  tlie  above  seotion  is  repealed. 

Local  GoTemment  Act  1888  (51  &  52  Yict.  c.  41) : 

Seot.  75  (7).  It  shall  be  lawful  for  Her  Majesty  the 
Qneen,  by  Order  in  Coonoil,  from  time  to  time  to  alter 
the  instructions,  preoepts,  notices,  and  forms  under  the 
fiegiatration  of  Electors  Aots  in  such  manner  as  appears 
to  Her  Majesty  necessary  for  carrying  into  effect  this 
Act  and  the  County  Electors  Act  1888  and  any  other 
Act  for  the  time  being  in  force  amending  or  affecting 
the  Aots  mentioned  in  this  sub-section,  and  the  instruc- 
tions, precepts,  notices,  and  forms  specified  in  any  such 
Order  in  Council  shall  be  observed  and  be  valid  in  law, 
and  clerks  of  the  peace,  and  town  clerks,  and  other 
officers  shall  act  accordingly. 

The  schedules  to  the  Be^stration  Act  1885 
(9up.)  which  contained  the  forms  to  be  used  in 
objecting,  &c.,  to  claims,  &c,  were  repealed  by  the 
Statute  Law  Bevision  Act  1898  {sup.),  as  other 
forms  had  been  provided  under  sect.  75  (7)  of  the 
Local  Grovemment  Act  1888  by  Order  in  Council 
in  1895. 

Lewis  Thomas  for  the  appellant. — There  is  no 
statute  requiring  a  slavish  adherence  to  the  pre- 
scribed forms.  It  is  true  sect.  18  of  the  Be^is- 
tration  Act  1885,  which  expressly  permits  a  dis- 
regard of  them  is  repealed,  but  it  is  repealed  by 
the  Statute  Law  Revision  Act  1898,  and  therefore 
it  is  to  be  presumed  that  its  repeal  makes  no 
alteration  in  the  law.  A  strict  observance  of  the 
forms  would  in  some  cases,  in  fact,  be  impossible, 
since  the  notice,  if  the  form  wei^e  strictly  ibllowed, 
would  read  to  "  Henry  Alexander  Butler  of  Henry 
Alexander  Butler,  17,  Yirgina-road,  Leeds,"  <Ssc. 
All  that  is  necessary  is  that  all  the  information 
which  the  form  given  was  calculated  to  convey 
to  the  person  to  whom  it  was  sent  should  hie 
contained  in  any  form  used.  That  criterion  this 
notice  satisfies.  The  name  is  on  it,  the  address 
is  on  it.  The  sole  objection  is  that  the  address  is 
on  the  back  and  not  on  the  front.  If  there  was  a 
reference  in  the  front — sach  as  "  for  address  see 
back " — ^there  could  be  no  objection.  I  contend 
there  is  no  substantial  objection  as  it  is.  The 
fact  that  the  address  is  on  the  back  where  it  is 
certain  to  be  seen,  cannot  mislead  the  person  to 
whom  it  was  sent. 

WiUiam  Graham  for  the  appellant. — The  first 
point  here  is  this.  The  Le^slature  has  required 
that  in  notices  of  this  kind  the  address  of  the 
person  objected  to  should  follow  his  name.  The 
appellant  claims  that  when  it  saves  him  a  half- 
penny he  is  at  liberty  to  decline  to  comply  with 
the  requirements  of  the  Leeislature.  The  aosence 
of  the  date  of  attestation  ^?mich  was  required  in  a 
HJ-milftr  form  to  this  was  held  sufficient  to  invali- 
date it: 

BmUh  V.  ChandXer^  60  L.  T.  Sep.  827 ;  22   Q.   B. 
Div.  208. 

[Lord  BussELL,  G.J. — Supposing  the  omission  of 
the  address  was  material,  why  did  the  revising 
barrister  not  amend  P]  The  appellant  deliberately 
left  the  address  out,  and  claimed  that  he  was 
entitled  to  do  so.  It  was  therefore  not  a  case  of 
mistake. 

Lord  BxrssELL,  C.J.  —  I  am  of  opinion  that 
the  decision  of  the  revisicg  barrister   is  quite 
wrong.    Something  has  been  said  about  the  fact 
hat  sect.  18  of  the  Parliamentary  and  Municipal  \ 


Begistration  Act  1885  was  repealed  just  before 
the  decision.    I  will  consider  the  case  in  the  first 

flace  as  if  that  section  was  still  in  force.  Then 
will  see  .vhether  the  repeal  of  that  section  has 
made  any  alteration  in  the  law.  Let  us  look 
at  the  notice  which  was  eiven  here.  It  is  a  notice 
of  objection  to  the  qualification  of  the  person 
objected  to.  The  notice  given  of  this  objection 
ran  as  follows :  [Beads  notice.]  This  notice  had 
to  be  served  on  the  overseers  and  on  the  person 
objected  to.  As  far  as  the  overseers  are  con- 
cerned there  is  no  complaint ;  but  it  is  contended 
that  as  to  the  person  objected  to  the  notice 
is  bad,  since  on  the  face  of  it  no  address  is 

fiven  as  is  required  in  the  form  authorised 
y  the  Begistration  Order  1895.  Now,  in  con- 
sidering the  validity  of  this  notice  one  has 
to  ask  oneself  what  is  the  object  of  giving 
the  notice  required  hj  the  law?  The  object 
is  that  the  person  objected  to  may  be  clearly 
ascertained,  and  that  he  may  clearly  under- 
stand that  he  is  objected  to.  Does  the  absence 
of  the  address  on  tne  face  of  the  notice,  when 
it  is  given  on  the  back,  affect  the  utility  of 
the  notice  for  this  object?  The  slightest  indi- 
cation of  the  address  on  the  face  of  the  notice, 
while  it  would  add  nothing  to  the  information 
conveyed  by  the  notice,  would  at  once  dispose  of 
the  objection  to  it.  The  only  question  then  is, 
must  there  be  a  double  address — one  on  the  back 
for  postal  purposes  and  another  inside  for  the 
exclusive  benent  of  the  person  objected  to  P  Let 
us  see  if  that  would  have  been  a  fatal  objection 
before  the  Statute  Law  Bevision  Act  1898.  The 
law  then  depended  on  sect.  18  of  the  Parlia- 
mentary and  Municipal  Begistration  Act  1885. 
[Beads  sect.  18.]  The  effect  of  the  last 
words  in  this  section  is  to  make  a  substantial 
compliance  with  the  forms  given  all  that  is  neoes- 
saiy.  The  first  part  of  this  section  is  repeated  in 
the  Begistration  Order  1895,  but  these  last  words 
are  not  repeated,  and  the  whole  seotion  is  repealed 
by  the  Statute  Law  Bevision  Act  1898,  so  that 
now  the  law  in  force  is  practically  the  fint  part  of 
sect.  18.  It  is  said  that  the  law  is  altered  by  this, 
and  we  are  told  that  a  strict  compliance  with 
every  letter  of  this  form  is  now  necessary,  and 
that  any  departure  from  them  invalidates  the 
notice.  I  see  nothing  in  the  Order  in  Council  to 
drive  me  to  this  conclusion.  Nor  is  strict  compli- 
ance in  all  cases  possible.  The  learned  counsel 
for  the  appellant  has  clearly  pointed  out  that,  in 
some  instances,  a  literal  adherence  to  the  forms 
would  make  nonsense  of  the  notice.  Tliat  was  a 
reductio  ad  dbsv/rdum  of  the  respondent's  conten- 
tion. A  strict  compliance  caimot  therefore  be 
necessary,  nor  is  there  anvthing  in  the  law  requir- 
ing it.  Where,  then,  is  the  line  to  be  drawn  P  It 
may  properly  be  drawn  at  this  point:  when  a 
notice  fails  in  any  substantial  respect  to  give  all 
the  information  which  it  should  convey  it  is  bad. 
Here  the  notice  gives  the  full  and  accurate  address 
of  the  person  ol^ected  to,  and  the  sole  defect  is 
that  it  is  not  in  precisely  the  proper  place.  There 
is  no  snjjgestion  that  the  information  required  by 
law  was  not  given,  or  that  anybody  was  in  the 
slightest  degree  misled.  Un^r  such  circum- 
stcuices,  it  would  be  too  highly  technical  to  hold 
that  the  notice  is  invalid,  and  would  not  tend  to 
the  proper  administration  of  the  Act.  Then  there 
is  a  second  point.  Why  did  the  revising 
barrister  Dot  permit  amendment  r*    This  is  just 
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the  sort  of  technical  defects  for  which  the  remedy 
of  amendment  was  devised  and  intended.  It  is 
said  that  he  did  not  amend  because  the  appellant 
thought  he  was  entitled  to  use  the  form  beu>re  us. 
We  think  so,  too ;  but,  if  the  barrister  thought 
this  was  a  mistaken  notion,  he  should  have 
amended.  A  mistake  is  not  the  less  a  mistake 
because  it  was  deliberately  done,  if  it  was  not  done 
in  wilful  disobedience  of  what  the  perpebator  knew 
to  be  the  law. 

Wills,  J. — ^1  entirely  concur.  I  merely  wish  to 
add  one  remark  as  to  the  repeal  of  sect.  18  of  the 
Parliamentary  and  Municipal  Registration  Act 
1885.  That  repeal,  in  my  opinion,  makes  abso- 
lutely no  change  in  the  law.  As  my  lord  said,  the 
last  words  of  that  section  clearly  mean  that  the 
omission  of  what  is  not  a  substantial  or  material 
part  of  the  form  will  not  invalidate  the  notice. 
That  is  the  law  with  regard  to  all  forms  which  the 
law  requires  should  be  followed.  In  support  of  this 
view  it  is  not  altogether  beside  the  point  to 
observe  that  the  repeal  of  sect.  18  is  by  a  Statute 
Law  Revision  Act.  Now,  all  such  Acts  are  pre- 
ceded by  a  declaration  that  all  the  Acts  repealed 
are  superfluous.  It  seems  to  follow  from  that  that 
their  repeal  cannot  alter  the  law. 

Lawbancb,  J.-I  concur.       ^^^^  ,,„^,^ 

Solicitoi*s  for  the  appellant,  Ward,  Botoie,  and 
Co,,  for  W.  and  E.  H,  Foster,  Leeds. 

Solicitors  for  the  respondent.  Ford  and  Warren, 
Leeds, 


Thursday,  Nov,  10, 1898. 

(Before  Lord  Russell,  C.J.,  Wills  and 
Lawbange,  JJ.) 

Lloyd-Jones  (app.)  v,  Munro  (resp.).  (a) 

Pa/rliament — Franchise — Borough — Voter  on  lists 
— Claimina  second  qualification  —  Notice  of 
selection  before  claim  admitted — Validity  of 
notice — Bight  of  appeal — Parliamentary  BegiS' 
Nation  Act  1843  (6  &  7  Vict.  c.  18),  s,  ^--Par. 
liamentary  and  Municipal  Begistration  Act 
1878  (41  &  42  Vict.  c.  26),  s.  28  (U)— Begistra- 
tion Act  1885  (48  Vict,  c,  15),  ss.  4  (5)  and  5  (1). 

There  is  no  appeal  from  the  decision  of  a  revising 
barrister  as  to  the  validity  of  a  notice  of  selection 
given  by  a  voter  under  sect.  28  (14)  o/  the  Par- 
liamentary  and  Municipal  Begistration  Act 
1878. 

No  valid  notice  can  be  given  under  that  provision 
until  the  voter*s  name  appears  m>ore  than  once 
on  the  lists  of  voters. 

A,  was  on  the  occupiers'  lists  of  voters  in  respect 
of  his  place  of  abode.  Before  the  revision  of  the 
lists  he  sent  in  a  proper  claim  to  be  placed  on 
the  same  lists  in  respect  of  his  place  of  business. 
Before  his  claim  was  adjudicated  upon  A, 
gave  notice  to  the  revising  barrister  that  he 
selected  the  entry  in  respect  of  his  place  of  busi- 
ness to  vote  upon. 

Subsequently  the  revising  barrister  allowed  A,'s 
claim  in  respect  of  his  place  of  business,  but 
refused  to  permit  him  to  select  it  to  vote  upon 
on  the  ground  that  the  notice  of  selection  being 
given  before  the  voter's  navne  appeared  more  than 
once  in  the  list,  it  was  bad  under  sect.  28  (14)  of 
the  Parliamentary  and  Municipal  Begistration 

(a)  Beported  by  J.  Andrew  Steahan,  Esq.,  Barrister-at-Law 


Ad  1878.    He  also  refused  to  state  a  case  on  the 
ground  that  there  was  no  appeal  under  sect.  4^ 
of  the  Parliamentary  Begistration  Act  1843 /rom 
his  decision  as  to  the  validity  of  a  nottee  if 
selection. 
A.  having  obtained  a  rule  to  state  a  case  : 
Held,  that  the   revising  barrister's  decision    fjoas 
right  on  both  points. 

Appeal  from  the  decision  of  the  barrister  ap- 
pointed to  revise  the  lists  of  voters  for  the  city 
and  county  of  Exeter. 

The  appellant's  name  duly  appeared  in  Division  1 
of  the  occupiers  in  the  parish  of  St.  Sidwell  (5) 
in  St.  David's  Ward,  Exeter,  in  the  list  of 
persons  entitled  to  vote  as  Parliamentary  and 
Municipal  electors  published  by  the  overseers  as 
follows : — 

Names  of  Eleotors  in  fall  [Bnmame  being  first],  Jones, 
Lloyd  WiUiam ; 

Place  of  Abode,  5  Clifton-hill ; 

Nature  of  Qnalifioation,  Dwelling-hotiBe ; 

Description  of  Qoalif jing  Property,  CHfton-hilL 

This  No.  5  Glif  ton-hiU  was  the  appellant*8  place 
of  abode,  and  he  was  not  a  freeman  nor  was  his 
name  entered  on  the  list  of  freemen  of  the  said  city. 

The  appellant  duly  made  a  claim  to  the  over- 
seers of  the  parish  of  St.  Martin  in  St.  Petroc^s, 
Exeter,  to  have  his  name  inserted  in  the  Usts  for 
that  parish  as  a  Parliamentary  elector  and  burgess 
in  respect  of  the  qualifications  following : 

Name  of  Claimant  in  full  [somame  being  first],  Jooes, 
William  Lloyd ; 

Place  of  Abode,  Chf  ton-hill ; 
Nature  of  Qualification,  Warehoose ; 
Description  of  Qualifying  Property,  High-street. 

This  claim  was  duly  published,  and  it  correctly 
appeared  in  what  was  called  a  list  of  claims  for 
the  parish  to  be  in  Division  1  of  the  occupiers. 

The  respondent,  Hector  John  Munro,  who  was 
duly  qualined  as  a  voter,  upon  due  notice  objected 
to  the  claim.  Evidence  on  the  appellant's  behalf 
was  adduced  which  the  revising  barrister  held 
was  satisfactory,  and  allowed  the  claim. 

The  appellant  had  delivered  a  notice  in  writing 
to  the  revising  barrister  at  the  opening  of  his 
first  revision  court  on  the  21st  Sept.  as  follows : 

Notice  of  Selection.— City  and  County  of  the  City  of 
Exeter. — To  the  Bevising  Barrister. ~  Porauant  to  41 
A  42  Vict.  c.  26,  b.  28  (14),  I  hereby  give  you  notice 
that  the  entry  I  wish  retained  on  the  list  of  voters  now 
about  to  be  revised  for  the  City  and  County  of  the  City 
of  Exeter  is  that  in  which  my  name  occurs  in  a  chum 
for  Division  1  in  the  Parish  of  St.  Martin.  Dated  this 
16th  day  of  Sept.  1898. 

(Signed)  W.  Li*otd  Jones. 

After  this  claim  was  allowed  the  appeUant 
applied  to  have  the  entry  of  his  place  of  abode 
in  the  parish  of  St.  Sidwell  (5)  marked  under  the 
section  mentioned  in  his  notice  with  a  note  to  the 
effect  that  he  was  not  entitled  to  vote  in  respect 
of  the  qualifications  therein  contained,  he  being 
on  the  list  for  voting  in  respect  of  another  qualifi- 
cation. 

To  this  application  the  respondent  objected  on 
the  ground  that  the  revising  barrister  had  no 
authority  by  law  to  accede  to  it,  and  contended 
that  the  note  should  be  placed  against  the  entry 
of  the  claim. 

The  revising  barrister  was  of  opinion  that  at 
the  opening  of  his  first  revision  court,  although 
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the  appellant's  name  appeared  in  what  might  be 
deecnhed  as  a  catalogae  of  contingent  claims, 
there  was  then  no  duplicate  entry  in  the  list  of 
i4ector8  to  which  form  P.  of  the  Registration 
Order  1895,  sehed.  3,  could  apply,  and  that  the 
notice  in  writing  which  the  appeUant  had  de- 
liTered  to  him  was  not  a  valid  notice  of  selection. 
Under  the  circumstances  the  revising  barrister 
held  that  he  had  no  discretion  but  to  retain  for 
voting  the  entry  in  respect  of  the  appellant's 
plase  of  abode  in  accordance  with  the  Kegistra- 
tion  Act  1885  (48  &  49  Vict  c.  15),  s.  5  (16).  He 
therefore,  in  pursuance  of  the  Parliamentary  and 
Municipal  Registration  Act  1878  (41  &  42  Yict 
c.  26),  s.  28  (l£s),  placed  against  the  entry  of  the 
applicant's  name  in  the  list  of  claims  which  he 
had  then  allowed,  and  initialled  a  note  to  the 
effect  that  the  appellant  was  not  entitled  to  vote 
in  repect  of  that  qualification. 

The  appellant  duly  ^ve  the  revising  barrister 
ia  court,  before  the  rising  of  the  said  court,  on 
the  same  day  on  which  this  decision  was  pro- 
nounced, a  notice  in  writing  that  he  was  desirous 
to  appeal;  but  the  revismg  barrister  wa>«  of 
opinion  that  the  cases  of  Arnold  v.  Sharpe  (1891) 
(Fox  and  Smith's  Reports,  p.  252)  and  Bea,  v. 
MeConnell,  Revising  Barriater  for  Liverpool  (71 
L.  T.  Rep.  636 ;  (1895)  1  Q.  B.  155)  precluded 
any  appeal  on  the  point  raised  by  the  application 
and  objection  in  this  case,  and  he  accordingly 
refnsed  to  state  a  case. 

On  the  6th  Oct.  1898  an  order  was  made  abso- 
lute at  chambers  by  Ghannell,  J.  that  the  appeal 
of  the  appellant  be  entertained,  and  a  case  stated 
by  the  revising  barrister  for  iJie  opinion  of  the 
court  without  prejudice  to  the  points  that  no 
appeal  lay,  and  that  the  objector  could  not  be 
made  a  party. 

On  the  3ath  Sept.  1898,  by  a  letter  of  that  date 
the  appellant  required  the  revising  barrister  to 
name  the  Town  Clerk  of  Exeter  to  be  a  respon- 
dent in  this  appeal  in  the  event  of  his  stating 
a  case,  and  the  town  clerk  was  so  named  accord- 
ingk. 

If  the  court  were  of  opinion  that  the  revising 
barrister  was  wrong  on  both  the  points  herein- 
after stated,  then  the  note  be  placed  against  the 
^try  on  the  daim  list  was  to  be  erased,  and  a 
sunilar  note  placed  against  the  place  of  abode.  If 
big  decision  was  right  on  either  of  these  two  points 
no  alteration  was  to  be  made. 

Parliamentary  Registration  Act  1843  (6  Yict. 

cl8): 

SeoL  42.  It  shall  be  lawful  for  any  person  who,  under 
the  proTiflioDB  hereinbefore  contained,  shall  have  made 
>uiy  clsim  to  have  his  name  inserted  in  any  list,  or  made 
>*i>y  objection  to  any  other  person  as  not  entitled  to  have 
his  name  inserted  in  any  list,  or  whose  name  shall  have 
been  expunged  from  any  list,  and  who  in  any  such  case 
^^1  be  aggrieved  by  or  dissatisfied  with  any  deoison  of 
any  revising  barrister  on  any  point  of  law  material  to  the 
i-esnlt  of  such  oase,  either  himself  or  by  some  person  on 
'tis  behalf,  to  give  to  the  revising  barrister  in  court, 
'lefore  the  rising  of  the  said  court,  on  the  same  day  on 
'vhich  such  decision  shall  have  been  pronounced,  a  notice 
>a  writing  that  he  is  desirous  to  appeal,  and  in  such 
notice  shall  shortly  state  the  decision  against  which  he 
•(eairea  to  appeal ;  and  the  said  barrister  thereupon,  if  he 
thinks  it  reasonable  and  proper  that  such  appeal  should 
'^  entertained,  shall  state  in  writing  the  facts  .  .  . 
>^nd  shall  also  state  in  writing  his  decision  upon  the 
whole  case  and  also  his  decision  upon  the  point  of  law 


appealed  against ;  .  .  .  and  the  said  barrister  shall 
deUver  snoh  statement  ...  to  the  said  appellant 
to  be  by  him  transmitted  to  Her  Majesty's  Court  of 
Common  Pleas  at  Westminster  in  the  manner  herein- 
after mentioned. 

Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict.  c.  26) : 

Sect.  28  (14)  Where  the  name  of  any  person  appears 
to  be  entered  more  than  once  as  a  parliamentary  voter 
on  the  list  of  voters  for  the  same  parliamentary  borough 
.  .  .  the  revising  barrister  ...  on  proof  being 
made  to  him  that  such  entries  relate  to  the  same  person 
shall  retain  one  of  the  entries  for  voting,  and  place 
against  the  other  or  others  a  note  to  the  effect  that  the 
person  is  not  entitled  to  vote  in  respect  of  the  qualifioa- 
tion  therein  contained  ...  he  being  on  the  list  for 
voting  in  respect  of  another  qualification.  Any  snob 
person  may,  by  notice  in  writing,  delivered  to  the  revising 
barrister  at  the  opening  of  his  first  revision  court,  select 
the  entry  to  be  retained  for  voting. 

Registration  Act  1885  (48  Yict.  c.  15) : 

Sect.  4  (5).  The  revising  barrister  need  not  insert  in 
any  Hst  of  voters  for  a  parish  in  a  county  or  borough 
the  names  of  persons  claiming  to  be  inserted  in  such  list, 
but  may  revise  the  list  of  claimants  in  like  manner  as 
if  it  were  a  list  of  voters,  and  sign  the  same  as  so  revised, 
and  deliver  it  to  the  clerk  of  the  peace  or  town  clerk,  as 
the  oase  requires,  and  such  clerk  shall  insert  in  the 
proper  place  in  the  lists  of  voters  the  name  of  each 
person  appearing  from  the  revised  lists  of  daimants  so 
signed  to  be  entitled  to  vote. 

Seot.  5  (1).  When  a  person  is  entered  more  than  onoe 
as  a  parliamentary  voter  on  the  lists  of  voters  for  the 
same  parliamentary  borongh,  and  the  revising  barrister 
proceeds  in  pursuance  of  sub-sect.  14  of  seot.  28  of  the 
Parliamentary  and  Municipal  Registration  Act  1878,  to 
retain  one  of  such  entries  for  voting,  and  places  against 
the  others  a  note  to  the  effect  that  such  person  is  not  en- 
titled to  vote  in  respect  of  the  qualification  therein  con- 
tained, and  such  person  has  not  selected  the  entry  to  be 
retained,  the  entry  to  be  retained  shall  be  determined  as 
follows  :  .  .  .  (b)  If  neither  of  the  entries  is  on  the 
list  of  freemen,  and  one  of  the  entries  is  the  place  of 
abode  of  the  voter,  the  entry  in  respect  of  the  plaoe  of 
abode  shall  be  retained     . 

Ward  Cold/ridge  for  the  appellant. — The  two 
points  raised  in  the  case  are,  does  sect.  42  of  the 
Parliamentary  Registration  Act  1843  give  any  ri^ht 
of  appeal  upon  a  decision  such  as  tMs ;  and  if  it 
does,  IS  the  decision  right  P  1  contend  there  is  a 
right  of  appeal.  The  objection  that  there  is  no 
right  is  based  on  the  decision  of 

Heg.  V.  Reviting  Barrister  of  Liverpool  and  Chad- 
wick,  71  L.  T.  Sep.  636  ;  (1895)  1  Q.  B.  155. 

That  case,  however,  is  very  different  from  this. 
Here  I  submit  we  come  within  the  words  of  sect. 
42.  Our  vote  has  beeu  in  effect  expunged.  Time 
it  remains  nominally  on  the  lists,  but  there  has 
been  attached  to  it  a  note  which  has  the  effect  of 
nullifying  it.  There  was  nothing  of  this  kind  in 
Beg.  V.  Revising  Barrister  of  Liverpool.  Then  as 
to  the  merits.  The  revising  barrister  held  that 
the  notice  of  selection  was  bad,  because  when  it 
was  given  the  appellant's  name  did  not  appear 
more  than  once  -on  the  lists.  But  it  appeared 
once  on  tbe  lists  and  once  on  the  list  of  cl^mants, 
and  by  sect.  4  (5)  of  the  Registration  Act  1885, 
the  revising  barribter  may  treat  the  list  of 
claimants  as  tbe  list  of  voters. 

Foote,  Q.C.  and  Philpotts,  for  the  respondent, 
were  not  heard. 


38 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Hill  v.  Thi  Tottenham  Ubbak  Distsict  Council. 


[QA  Div. 


Lord  Russell,  O.J. — I  am  of  opinion  that  this 
appeal  must  fail,  and  that  it  mast  fail  on  two 
grounds.     In  the  first  place  I  think  that    the 
decision  of  the  revising  barrister  was  right,  and 
in  the  second   place,  whether  it  was  right  or 
not,  sect.  42  of  the  Parliamentary  Registration 
Act  1843,  which  it  is  admitted  is  the  only  pro- 
vision under  which  a  right  of    appeal    can  be 
^claimed,   ^ves  in  a  case  like  this  no  right  of 
appeal.    Now  as  to  the  first  ground,  it  appears 
to  me  to  be  quite  clear  that  at  the  time  the 
notice  of  selection  of  qualification  was  given  by 
the  appellant,  he  was  not  in  tbe  circumstances 
of  this  case  in  a  position  to  give  effective  notice 
of  selection.     In  order  that  effective  notice  of 
selection  should  be  given,  it  is  necessary  that 
the  name  of  the  person  giving  the  notice  should, 
in   the   words  of  sect.  28  (14)  of    tbe    Parlia- 
mentary and   Municipal  Registration  Act   1878, 
appear    "to  be  entered  more  than   once  as  a 
parliamentary  voter  on  the  list  of  voters  for  the 
same  parliamentary  borough."    Now,   was  that 
the   case    hereH     What   are  the   facts?     The 
appellant's  name  was  on  the  lists  of  voters  in 
respect  of  what  I  may  call  a  residential  qualifica- 
tion.   Besides  that  there  was  a  claim  by  him  to 
be  put  upon  the  lists  in  respect  of  which  I  may 
call  a  business-place  qualification.    This  was  the 
state  of  affairs  when  he  gave  notice  in  due  form 
that  he  selected  as  his  voting  qualification  his 
place  of  business.    Now  at  that  time  his  name  did 
not  appear  on  the  list  as  having  a  business-place 
qualification.    He  had  only  sent  in  a  claim  to  be 
put  on  the  lists  in  respect  of  it.    His  name  did 
not  "  appear  more  than  once  as  a  parliamentary 
voter  on  the  lists  of  voters  for  the  same  parlia- 
mentary borough  "  at  all.    He  had .  merely  made 
a  claim  that  it  should  appear  more  than  once, 
but  that  claim  had  not  been  adjudicated  upon. 
As  far  as  the  lists   showed   he  had  no  second 
•qualification.     Therefore  it  follows  that  sect.  28 
(14)  of  the  Parliamentary  and    Municipal  Act 
1878  had  no  application.     The  first  and  fatal 
objection   then    to    this   appeal   is   that    when 
notice  of   selection  was    given    the   appellant's 
name    did    not    in    fact     appear     more    than 
once   in  the  lists  of  voters.     The    other   point 
is    equally   fatal.     The    sole   right   of    appeal 
it  is  admitted  depends  upon    sect.    42    of  the 
Parliamentary  Registration  Act  1843.     At  the 
time  that  Act  was  passed  this  Question  could  not 
have  been  in  the  mind  of  the  IjegiBlatm*e,  since 
the  right  to  select  a  qualification  for  voting  was 
then  non-existent.     However,  of  course  that  is 
not  conclusive  that  there  is  no  ri^ht  to  appeal. 
If  the  words  of  the  section  are  wide  enough  to 
allow  appeals  in  claims  such  as  this  we  must 
allow  them.     Is  there  any  right  of  appeal  under 
sect.  42  P    (Reads  section.)     It  appears  to  me 
that  the  section  gives  a  right  of  appeal  only  in 
the  case  of  claims  to  have  your  name  put  on  the 
lists  and  objections  to  names  being  upon  the  lists, 
and  lastly  where  your  name  is  expunged  from  the 
lists.     Does  tills  case  come  within  any  of  these 
olasses  P    I  do  not  think  so.    Here  the  appellant|s 
name  was  on  the  lists.    His  claim  was  to  have  it 
put  on  more  than  once.    That  claim  was  allowed. 
The  sole  point  was  whether  he  should  be  allowed 
to  choose  on  which  qualification  he  should  vote. 
That  I  do  not  think  can  be  considered  a  case 
within  sect.  42.    Counsel  for  the  appellant  arp^ed 
^th  not  a  little  ingenuity  that  it  comes  within 


:ee- 


the  words  of  the  section,  since  in  effect  the  m\ 
lant's  name  was  expunged  as  it  was  not  ei 
tively  retained  on  the  lists — ^that  is,  it  wa»  noi 
retained  in  a  manner  which  entitled  the  appellant 
to  vote  in  respect  of  the  second  qnalifiicatioB. 
But  the  appellant  can  vote  in  respect  of  a  diffe- 
rent qualification.  He  is  not  denied  a  vote.  His 
choice  as  to  the  qualification  on  which  he  may 
vote  is  denied  liim,  not  his  right  to  vote.  And 
the  denial  of  the  choice  is  a  small  matter — ^it  is 
limited  to  the  current  year.  At  the  same  time  I 
agree  that  the  circumstances  in  tbe  case  of  Me§, 
V.  MeCanneU,  Revising  Barrisier  of  Liverpool 
(71  L.  T.  Rep.  636 ;  (1895)  1  Q.  B.  155)  differed 
from  those  m  this  case.  But  at  tbe  same 
time  the  judgment  in  that  case  shows  that  we 
are  not  to  give  too  wide  a  reading  to  sect.  42. 
The  effect  of  that  judgment  in  my  o|»BioB 
is  that  it  is  only  in  cases  where  a  vote  is  im- 
properly allowed  or  denied  that  an  appeal  is  to 
be  permitted. 

Wills,  J. — ^I  agree.  It  is  unnecessary  to  add 
anything  as  to  the  point  whether  this  is  a  case 
where  ii  there  is  an  appeal  the  appeal  should  on 
the  merits  be  allowed.  As  to  the  other  point  I 
quite  agree  that  there  is  no  appeal.  I  cannot  see 
how  this  case  can  be  brought  within  the  words 
of  sect.  42  of  the  Act  of  1843.  Nor  is  there  any- 
thing in  the  later  Acts  to  extend  the  right  of 
app^  to  it.  Either  the  Lenslature  did  not 
think  of  it,  or  if  it  did  think  dc  it  thought  it  of 
too  trivial  a  nature  to  form  the  subject  of  an 
appeal. 

Lawbahcb,  J.-I  concur.    ^^^^  dimnused. 

Solicitors  for  the  appellant.  Friend,  Beat,  and 
Tarbit,  Exeter. 

Solicitors  for  the  respondent,  H,  Mear,  for 
Dunn  and  Baker,  Exeter. 


Nov.  18  and  21, 1898. 

(Before  Bbucb,  J.) 

Hill   v.  The  Tottenham  Usban   District 

Council,  (a) 

Principal  and  agent — Public  body — Negligenee — 
Making  up  road — Dangerous  work^^Ernploy- 
ment  of  contractor — Liability  of  public  body. 

Where  a  public  body  takes  upon  itself  the  making' 
up  of  a  roadf  such  workoeing  of  itself,  unless 
carefully  done,  likely  to  be  dangerous  to  the 
public,  a  duty  is  cast  upon  such  public  body  to 
see  that  no  dangerous  obstructions  are  iiUowed  to 
exist  to  passengers  passing  along  the  road.  Thai 
duty  cannot  be  evaaed  by  employing  a  contractor 
to  carry  out  the  work. 

This  was  an  action  tried  before  Bruce,  J.  and  a 
common  jury. 

It  was  brought  by  the  plaintiff  against  the 
defendants  to  recover  dsunages  for  personal 
injuries  under  the  following  circumstances : 

The  plaintiff,  who  was  a  furniture  porter,  was 
being  driven  on  the  16th  Sept.  1897  on  a  pantech- 
nicon van  along  a  road  which  was  under  the 
control  of  the  defendant  urban  district  council. 
While  parsing  under  a  railway  bri<k^,  owing  to  a 
ridge  having  been  left  in  the  road  after  it  had 
been  repaired,  he  was  jolted  against  one  of  the 

(a)  Reported  by  W.  Di  B.  Herbkrt,  Esq..  Ilarrlitar-«t^L*w. 
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^rders  of  tiie  bridge  and  suifered  serious  in- 
juries. 

Tkis  road  was  oae  in  respect  of  whiob  the 
defendants  had  sei-ved  notices  on  the  frontagers 
to  make,  and  those  notices  not  having  been  com- 
piled with,  they  had,  in  pursuance  of  sect.  150  of 
the  PaMic  Health  Act  lo75,  done  the  work  them- 
seiif^es.  They  employed  a  contractor  to  do  the 
work^  which  was  completed  in  March  1897  when 
it  was  opened  for  trafBc,  but  for  the  following  six 
months  the  contractor  waB  responsible  for 
repairs. 

On  the  22nd  Sept.  1897  the  road  was  examined 
and  passed  by  the  defendants*  surveyor  and 
taktti  over  by  i^m.  During  the  continuance  of 
the  work  the  defendants'  surveyor  exercised 
superrisioa  and  control. 

/.  A.  HamUUm  for  the  plaintiff. — The  contract 
in  this  case  is  indistinguishable  from  that    in 
Penny  v.  The  Wimbledon  Urban  District  Council 
(78  L.  T.  Rep.  748;  (1898)  2  Q.  B.  212),  and  I 
submit  that  the  principles  Laid  down  in  that  case 
sovem  the  present  one.    The  defendants  here 
nave  identified  themselves  with  opening  a  dan- 
gerously obstructed  road.    The  passage,  in  the 
opinion  of  Blackburn,  J.,  deJivered  to  the  House 
of  Lords,  in  The  Mersey  Dock  Trustees  v.  Gibbs 
(14  L.  T.  Rep.  677;  11  H.  of  L.  Gas.  686),  is  in 
point.    He  says,  at  p.  681 :  "  It  is  neceesair,  in 
considering  these  authorities,  to  bear  in  mind  the 
distinction  between  the  responsibility  of  a  person 
who  causes  something  to  be  done  which  is  wrong- 
fid,  or  f sUs  to  perform  something  which  there  was 
a  legal  obligation  on  him  to  perform,  and  the 
Uabuity  for   the    negligence  of  those  who  are 
employed  in  the  work.    This  distinction  is  well 
stated  in  Pichard  v.  Smith  (4  L.  T.  Rep.  470),  by 
Williams,  J.:   Liability  for  doing  an  improper 
act  dep^ids   upon  the  order  given  to  do  that 
thing ;  and  the  liability  for  the  omission  to  do 
Bomething  dep^ds  entirely  on   the   extent    to 
which  a  duty  is  imposed  to  cause  that  thing  to  be 
done ;  and  in  the  last  two  cases  it  is  quite  imma- 
terial whether  the  actual  actors  are  servants  or 
not."    The  urban  council  in  this  case  are  liable, 
whether  the  contractors  were  independent  or  not. 
They  have  caused  a  dangerous  thing  to  be  done, 
and  it  is  their  duty  to  see  that  all  precautions  are 
taken,  and  they  cannot  shelter  themselves  behind 
a  contractor.     The  rule  stated  byyour  Lordship 
on  the  second  point  in  Penny  v.  The   Wimbledon 
Urban  District  Council  {ubi  sup,)  will  cover  this 
case:  "When  a  person  employs  a  contractor  to 
do  work  in  a  place  where  the  public  ai'e  in  the 
habit  of  passing,  which  work  will,  imless  precau- 
tions are  taken  cause  danger  to  the  public,  an 
obligation  is  thrown  upon  the  person  who  orders 
the  work  to  be  done  to  see  that  the  necessary  pre- 
cantioDs  are  taken,  and  that,  if  the  necessary  pre- 
cautions are  not  taken,  he  cannot  escape  liabuitv 
hy  seeking  to  throw  the  blame  on  the  contractor. 
He  also  referred  to 

Hardak&r  v.  The  Idle  District  C<mnetl,  74  L.  T. 
Bep.  69 ;  (1896)  1  Q.  B.  335. 

Kemp,  Q.C.  and  Montague  Imsh  for  the  defen- 
dants.— No  negligence  in  this  case  has  been 
brought  home  to  the  defendants.  You  must 
show  the  relationship  of  master  and  servant,  or 
there  can  be  no  liability,  with  two  exceptions. 
Those  are :  (1)  where  you  employ  a  person  to  do 
something  for  you  which  you  are  under  a  statu- 


tory duty  to  perform,  as  where  a  railway  company 
employs  a  contractor  to  fence : 

Hole  V.  The  8ittingbour7ve  and  Sheemess  Railway 

Company,  3  L.  T.  Bep.  750 ;  6  H.  &  N.  488 ; 
Hardaker  v.  The  Idle  District  Council  (ubi  aup.). 

(2)  where  the  work  that  is  being  carried  out  is  of 
itself  dangerous,  then  you  cannot  delegate  and 
escape  responsibility.  We  submit  that  we  do  not 
come  within  either  of  these  exceptions,  and  the 
relationship  of  master  and  servant  has  not  been 
made  out,  for,  although  there  may  be  control,  that 
of  itself  does  not  ci*eate  such  relationship.  They 
referred  to 

Beedie  v.  The  London  and  North-Western  Railway 
Company,  L.  Bep.  4  Ex.  244. 

Hamilton  in  reply. 

Bbtjcb,  J. — ^This  case  1  think  is  governed  by 
Penny  v.  The  Wimbledon  Urban  District  CouncU 
(78  L.  T.  Rep.  748  ;  (1898)  2  Q.  B.  212).  It  seems 
to  me  that  the  determination  of  the  case  depends 
upon  the  question  and  the  answer  to  the  question : 
Does  the  making  up  of  a  road  cast  upon  the 
person  making  it  up  the  duty  of  taking  care  that 
no  obstruction,  at  least,  no  dianserous  obstruction 
shall  be  offered  to  the  public  P  It  seems  to  me 
that  the  answer  to  that  question  must  be  yes. 
You  cannot  make  up  a  road  without  having 
imposed  upon  you  the  duty  of  taking  care  that  in 
the  work  of  making  up  the  road  no  danger  or  no 
injury  shall  be  offered  to  the  public.  It  is  quite 
clear  that  the  moment  you  begin  to  alter  a  road, 
or  break  it  up,  or  do  anything  to  the  surface  of 
the  road,  unless  it  is  carerully  done  there  must  be 
danger  to  the  public.  Therefore,  when  the  local 
boards  take  upon  themselves  the  making  of  the 
road,  there  is  a  duty  imposed  upon  them  of  taking 
care  that  no  dangerous  obstructions  are  allowed 
to  exist  to  passengers  passing  along  the  road.  If 
that  be  so  they  could  not  evade  their  duty  by 
employing  a  contractor  to  make  up  the  road.  If 
there  was  a  duty  imposed  upon  them,  and  I  think 
there  was,  they  could  not  escape  that  duty  by 
employing  a  contractor.  Agam,  I  think  also 
that  the  local  board  are  liable  in  the  case,  because 
after  the  work  was  completed,  they  allowed  people 
to  pass  along  the  road  at  a  time  when  the  ridge 
must  have  been  there.  Whether  they  knew  of  it 
or  not  does  not  matter,  because  if  they  did  not 
know  they  ought  to  have  known  it,  and  when 
they  removed  the  poles  that  had  been  placed 
there  during  the  progress  of  the  work,  and 
allowed  the  public  to  pass  over  the  road,  there 
was  a  neglect  of  duty  which  renders  them  liable. 
On  the  other  point  decided  in  Penny  v.  The 
Wimbledon  District  Council  {tibi  «up.),  I  do  not 
feel  so  sure  that  the  contracts  in  the  two  cases 
are  similar.  If  my  decision  depended  upon  that 
point  I  should  take  time  to  examine  the  contract 
carefully,  but  as  the  deoision  I  have  already  given 
on  the  other  ground,  is  enough  to  support  the 
judgment,  I  do  not  think  that  it  is  necessary  for 
me  to  go  minutely  into  the  terms  of  the  contract. 
There^re,  on  the  ground  that  I  have  indicated,  I 
think  that  the  principle  laid  down  in  the  second 
point  in  Penny  v.  Wimbledon  District  Council  {ubi 
sup.)  is  sufficient  to  govern  this  case. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Rogers,  Hartley,  and 
Bastard. 

Solicitors  for  the  defendants,  Howard  and 
Shelton. 
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CBOWN  CASES  BESE&VED. 

Aug.  6  and  Nov.  5, 1898. 

(Before  Lord  Btjssell,  0. J.,  Hawkins,  Wills, 
Wbight,  and  Bbucs,  J.J.) 

Beg.  v.  Bibd.  (a) 

Evidence  —  Statement  hy  prisoner — Deposition — 
Evidence  of  defendant—ll  &  12  Viet.  c.  42,  «.  18 
—48  &  49  Viet.  c.  69,  s.  20. 

Hhje  statement  which  a  prisoner  makes  in  giving 
evidence  before  the  m^xgistrates  hy  whom  he  is 
committed  for  trials  may  he  used  as  evidence 
against  him,  at  the  trial,  and  the  deposition 
containing  such  statement  m^y  he  put  in  evidence 
at  the  trial,  although  he  then  declines  to  give 
evidence. 

If  alsOyhaving  given  evidence  when  before  tits  magis- 
trates, he  replies  to  questions  put  to  him  under  the 
Indictable  Offences  Act  (11  &  12  Vict.  c.  42,  s.  18), 
whether  he  desires  to  say  anything  in  answer  to 
the  charge,  by  saying  that  hts  evidence  already 
given  is  hue,  the  whole  of  that  evidence  and  his 
reply  to  the  question  may  he  given  in  evidence 
against  him  as  a  statement  under  that  Act, 

Case  stated  by  the  Becorder  of  Cambridge. 

Fred  Bird  was  tried  before  me  at  tne  last 
quarter  sessions  for  the  borough  of  Cambridge 
for  an  indecent  assault  upon  a  girl  under  tan  years 
of  age. 

At  the  hearing  before  the  magistrate  the 
prisoner  was  sworn  and  gave  evidence,  which  was 
taken  down  in  writing,  read  over  to  and  signed 
by  him  and  by  the  magistrate,  and  after  the 
usual  caution  he  was  further  asked:  "Having 
heard  the  evidence  do  you  wish  to  say  anything 
in  answer  to  the  charge  \  "  Whereupon  he  made 
this  statement :  "  What  I  have  already  said  is  true, 
I  have  no  witnesses  to  call."  This  statement  was 
in  due  course  returned  with  the  depositions  to  the 
court,  and  was  put  in  evidence  for  the  prosecution. 

The  counsel  for  the  prisoner  having  stated  that 
he  should  not  call  the  prisoner  as  a  witness,  and 
the  prisoner  also  having  declined  to  give  evidence, 
counsel  for  the  prosecution  proposed  to  put 
in  evidence  the  prisoner's  deposition  before  the 
magistrate. 

To  this  the  prisoner's  coansel  objected,  on  the 
ground  that  tne  prisoner  was  present  in  court 
ajid  was  a  competent,  though  not  a  compellable, 
witness;  and  further  that  what  he  had  said 
before  the  magistrate  being  upon  oath,  was  not 
admissible. 

As  to  this  I  expressed  no  opinion,  but  1  was  of 
opinion,  and  so  directed  the  jury,  that  when  the 
piisoner  stated  in  answer  to  the  charge  "What 
I  have  already  said  is  true,"  he  meant  that  the 
evidence  which  be  had  already  given  before  the 
laagistrate  was  true;  and  that  it  was  in  fact  a 
1  estatement  by  him,  not  on  oath,  of  what  he 
had  already  stated  on  oath,  and  I  allowed  the 
deposition  to  be  read. 

The  jury  convicted  the  prisoner,  and  in  answer 
to  a  questton  put  by*  me,  said  that  the  prisoner 
meant  by  "Wnat  I  have  already  said  is  true" 
that  the  evidence  which  he  had  already  given 
before  the  maeistrate  was  true. 

I  admitted  Sie  prisoner  to  bail  to  come  up  for 
judgment  if  called  upon  at  the  next  ensuing 
quarter  sessions. 

(a)  Beported  by  A.  A.  Bsthumb,  Esq.,  Barristerwftt-LAW. 


I  respectfully  request  the  opimon  of  the  court 
whether  the  prisoner's  deposition  was  rightlj 
admitted.  If  it  was  the  conviction  is  to  stand 
— ^if  not  it  is  to  bA  quashed. 

J.  B.  BxJLWBB,  Becorder  of  Cambridge,  (a) 

After  the  depositions  of  the  witnesses  for  the 
prosecution  had  been  taken,  the  prisoner  was 
asked  by  the  magistrate  whether  he  desired  to 
call  any  witness.  He  replied  that  he  had  no 
witnesses  to  call,  but  desired  to  give  evidence 
himself.  Thereupon,  no  previous  caution  having 
been  given  him,  he  was  sworn  and  gave  evidence. 
It  was  not  until  after  he  had  given  evidence  and 
signed  his  depositions  that  he  was  cautioned, 
and  made  the  statement  given  above. 

J.  B.  BULWER. 

Ellis  for  the  defendant. — The  prisoner  was  a 
competent,  but  not  a  compellable  witness  -. 
(Criminal  Law  Amendment  Act  1885,  48  &  49 
Yict.  c.  69,  s.  20).  The  effect  of  putting  in  the 
deposition  taken  before  the  magistrates  was  to 
make  the  prisoner  a  witness  against  his  wish. 

Sutton,  for  the  Crown,  was  not  called  upon  to 
argue. 

Lord  Btjssell,  C.J. — It  is,  I  think,  as  clear  as 
possible  that  everything  was  regular  in  these 
proceedings.  This  evi&nce  was  admissible  in 
the  first  place  because  it  was  a  statement  made  on 
oath,  for  when  the  prisoner  was  charged  before 
the  magistrates  he  was  sworn  and  ^ave  his  evi- 
dence, which  was  taken  down  in  writing.  Then 
the  magistrates,  as  bound  by  the  Indictable 
Offences  Act  1848  (11  &  12  Yict.  c.  42),  s.  18,  put 
the  question  whether  he  desired  to  make  any 
statement  in  answer  to  the  charge,  and  in  reply 
he  says:  "What  I  have  already  said  is  true. 
This  statement  is  by  statute  adunissible  as  evi- 
dence against  him.  *But  on  the  authority  of  Reg. 
V.  Erdheim  (74  L.  T.  Bep.  734 ;  18  Cox  C.  C. 
355)  his  previous  statement,  even  if  he  had  not 
made  the  second  statement,  would  have  been 
admissible.  On  these  grounds  I  think  that  tibe 
conviction  must  be  aflBjrmed. 

Hawkins,  Wills,  Wbioht,  and  Bbucb,  JJ. 

concurred.  ConvicHon  affirmed. 

Solicitor  for  the  Crown,  Solicitor  to  the  Trea- 
sury. 

^licitor  for  the  prisoner,  Ernest  Vinter,  Cam- 
bridge. 


Nov.  5  and  24, 1898. 

(Before  Lord  Bussbll,  C.J.,  Hawkins,  Wilus, 
Wbiqht  and  Bbucb,  JJ.) 

Bbo.  v.  Ellis,  (h) 

Jwrisdiciion — False  pretence — Obtaining  goods  in 
England  by  false  pretence  made  in  ocotland — 
Oist  of  the  offence^Debtors  Act  1869  (32  <&  33 
Vict.  c.  62). 

A  bankrupt  who  vnthin  four  months  next  before 
the  presentation  of  a  bankruptcy  peiition  against 
him  has  obtained  goods  by  any  false  represenia- 
tion,  and  has  not  paid  for  the  same,  is  guUty  of  a 

(a)  The  oaae  was  before  the  ooort  in  Trinity  SlttingB, 
but  was  remitted  to  the  learned  recorder  in  order  that 
it  might  be  stated  whether  the  prisooer  was  oautioned 
by  the  magistrates  before  he  gave  his  evidence. 

(b)  Beported  by  A.  A.  Bithuns,  Beq.,  Barri«ter-«l-L*w. 
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misdemeanotir  under  sect.  11  (13)  of  the  Debtors 
Act  1869  {d2&  BS  Vict  c,  62),  and  any  person 
who  in  incurring  any  debt  or  liability  has 
obtained  credit  under  false  pretences  is  guilty 
ofa  miedemeanowr  under  sect,  13  (1)  of  that  Act. 
The  essential  element  of  these  offences  is  the 
obtaining  in  the  one  case  property  and  in  the 
other  credit,  and  though  the  mahina  of  the  false 
pretence  is  a  necessary  element^  the  offence  is 
committed  in  the  nlace  where  the  property  or 
the  goods  for  whicn  credit  is  given  are  obtained, 
A  bankrupt,  by  means  of  false  pretences  made  in 
Scotland,  obtained  goods  ana  credit  for  goods 
delivered  in  the  county  of  Durham. 

Held,  that  the  offences  were  committed  in  the 
county  of  Dvrham,  and  within  the  jurisdiction 
of  the  Assieefor  that  county. 

The  following  case  was  stated  by  Day,  J.  for  the 
opinion  of  the  court. 

Frederick  G^rge  William  Ellis  was  charged 
before  me  at  the  Darham  Summer  Assizes  under 
32  &  33  Vict.  c.  62,  s  13  (1),  that  he,  having  been 
adjudsed  a  bankrupt,  and  within  four  months 
next  before  the  presentation  of  a  bankruptcy 
petition  against  him  did,  in  the  county  of  Durham, 
unlawfully  by  false  r^resentation  obtain  cer- 
tain property  from  M^srs.  Arthur  and  Go. 
Limited,  of  Glasgow,  amountint<  in  the  whole  to 
1726L  15«.  lOd.,  on  credit,  and  has  not  paid  for  the 
same. 

The  said  Frederick  George  William  Ellis  was 
also  charged  under  32  &  33  Yict.  c.  62,  s.  11  (13), 
that  he,  between  the  31st  Aug.  1897  and  the  18th 
Nov.  1897,  in  the  county  of  Durham,  in  incurring 
certain  debts  or  liabilities  of  yarious  sums, 
amounting  in  all  to  the  sum  of  1726Z.  158'.  lOd.  to 
Messrs.  Arthur  and  Go.  Limited,  of  Glasgow,  did 
imlawfully  obtain  credit  under  certain  raise  pre- 
tences, to  wit,  for  that  he  falsely  represented  to 
Mr.  John  Bobert  Eay,  one  of  the  directors  of 
Messrs.  Arthur  and  Go.  Limited,  that  betook 
stock  at  the  end  of  Dec.  1896,  that  such  stock  was 
▼err  near  35002.  in  value,  that  his  liabilities  were 
14002.,  that  he  gave  no  credit,  that  he  had  1002.  of 
his  own«  that  he  had  a  larae  shop  which  cost 
him  4002.  bought  through  a  ouilding  society,  to 
be  repaid  in  Siirteen  years  by  monthly  instal- 
ments at  say  32. 148.  per  month,  that  his  rent  and 
taxes  would  come  out  about  1002.  per  annum 
including  the  building  society. 

Both  charges  referred  to  the  same  goods,  and 
the  evidence  in  respect  of  both  charges  was  thd 
same. 

Thomas  Gibson  Noble,  the  representative  at 
Newcastle  and  Gateshead  of  Messrs.  Arthur  and 
Co.  Limited,  of  Glasgow,  proved  that  he  opened 
an  account  with  the  prisoner,  who  then  earned  on 
business  as  a  draper  at  Gateshead,  in  the  county 
of  Durham,  in  July  1896,  and  from  that  date  until 
Ji^y  1897  various  orders  were  booked  for  the 
prisoner  and  executed;  that  in  July  1897  he 
began  to  be  afraid  to  give  the  prisoner  further 
credit  without  the  instructions  of  his  principals 
in  Glasgow ;  that  he  arranged  that  tbe  prisoner 
should  nave  an  interview  with  his  principals  for 
the  purpose  of  informing  them  as  to  his  financial 
position,  which  interview  took  place  on  the  1st 
Sept  1897,  at  Glasgow ;  that  no  representations  of 
&ny  kind  were  made  to  him  or  in  his  presence ;  that 
ftter  the  interview  of  the  1st  Sept.  1897  be  received 
ioatmctions  from  his  principals  to  continue  to 
Mao.  Gas.— Vol.  XIX. 


supply  the  prisoner,  and  the  prisoner  also  in- 
formed him  that  the  interview  had  been  satis- 
factory both  to  his  principals  and  to  the  prisoner; 
that  in  consequence  of  these  instructioos  and  the 
prisoner's  statement,  he  took  samples  to  the 
prisoner  in  Guteshead,  booked  orders  there,  and 
transmitted  most  of  the  orders  to  Glasgow  to 
be  executed,  but  that  some  of  the  orders  were 
executed  at  Gateshead,  and  the  goods  delivered 
there  by  his  porters ;  that  the  goods  supplied  in 
pursuance  ox  such  orders  are  the  subject  of  the 
charges  against  the  prisoner. 

John  Bobert  Kay,  the  managing  director  of 
Messrs.  Arthur  ana  Go.  Limited,  of  Glasgow, 
proved  that  he  had  an  interview  with  the 
prisoner  in  Glas^w  on  the  1st  Sept.  1897 ; 
that  at  that  interview  the  prisoner  made  to  him 
the  representations  alleged  in  the  charge;  that 
the  said  interview  was  uie  only  interview  he  had 
with  the  prisoner,  and  the  only  representations 
made  to  him  were  made  verbally,  and  at  that 
interview,  that  in  consequence  of  the  representa- 
tions then  made,  he  gave  instructions  to  Mr. 
Noble  to  contmue  to  take  orders  from  the 
prisoner. 

Evidence  was  also  given  to  prove  that  the  said 
representations  were  false,  and  that  the  prisoner 
knew  they  were  false,  and  that  he  presented  a 
bankruptcy  petition  against  himself  on  the  23rd 
Dec.  1^7,  and  that  he  was  adjudged  a  bankrupt 
on  the  same  day. 

There  was  no  evidence  to  show  whether  the 
carriage  of  the  goods  sent  from  Glasgow  was 
paid  by^  Arthur  and  Go.  or  by  the  prisoner. 

The  jury  returned  a  verdict  of  guilty. 

At  the  close  of  the  case  for  uie  prosecution, 
counsel  for  the  defence  took  the  objection  that 
the  offence  was  completed  in  Glasgow,  and  no 
part  of  the  offence  was  committed  in  the  county 
of  Durham,  and  there  was  no  jurisdiction. 

The  only  question  for  the  consideration  of  the 
court  is,  whether  the  prisoner  could  be  indicted 
and  tried  for  the  offences  aforesaid,  or  for  either 
of  them,  in  the  county  of  Durham. 

If  he  could,  the  conviction  is  to  stand ;  if  not, 
the  conviction  is  to  be  quashed. 

John  G.  Day. 

E.  Shortt  for  the  prisoner. — As  to  the  charge  of 
obtaining  goods  by  false  pretences,  the  represen- 
tations which  constituted  the  false  pretences  were 
made  in  Glasgow.  There  was  no  continuing  false 
pretence,  as  in 

Beg.  V.  Martin,  15  L.  T.  Bep.  541 ;  10  Cox  C.  C.  383  ; 
L.  Bep.  1  C.  C.  B.  56. 

The  act  made  criminal  by  the  Debtors  Act  186 
was  therefore  committed  in  Glas^w,  and  not  in 
the  county  of  Durham.  Nor  did  the  prisoner 
obtain  credit  in  the  county  of  Durham,  for  obtain- 
iug  credit  means  obtaining  permission  to  defer 
payment  {Beg.  v.  Dawson,  59  L.  T.  Bep.  932 ;  16 
Gox  G.  G.  556),  and  that  permission  was  given  in 
Glasgow. 

H.  Sutton  for  the  Grown. — The  offences  were 
completely  perpetrated  in  Gateshead.  The  gist 
of  the  first  offence  is  the  obtaining  goods,  as  the 
gist  of  the  offence  of  obtaining  money  by  false 
pretences  is  obtaining  the  money : 

R.  V.  Buttery ;  oited  in  B.  v.  Burdett,  4  B.  &  Aid.,  at 
D.  179. 

The  goods  in  this  case  were  delivered,  and  there- 
fore obtained  in  Gateshead.  The  cases  of  obtaining 
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money  by  means  of  false  representationB  contained 
in  letters  are  analagous : 

Beg.  y.  Jones,  4  Cox  C.  C.  198 ;  1  Den.  C.  C.  551 ; 
Reg.  T.  Holmee,  49  L.  T.  Bep.  540 ;  15  Cox  C.  C. 

343 ;  12  Q.  B.  Div.  23 ; 
Beg.  T.  Leech,  7  Cox  C.  C.  100. 

The  case  of  crimes  committed  partly  in  one  county 
and  partly  in  another  is  proyided  for  by  7  Geo.  4, 
o.  64»  but,  eyen  if  that  Act  does  not  apply  to  Scot- 
land, the  facts  in  this  case  show  a  crime  com- 
mitted wholly  in  the  county  of  Durham.  The 
offence  of  obtaining  credit  under  false  pretences 
was  committed  in  Gateshead,  because  it  was  there 
that  the  goods  were  deliyered,  and,  until  the  goods 
were  deliyered,  there  was  no  debt. 

E.  Shortt  in  reply.— The  Debtors  Act  1869  does 
not  apply  to  Scotland.  What  was  done  in  Glasgow 
was,  therefore,  not  part  of  an  offence.  In  the  case 
of  an  offence  committed  partly  in  one  county  and 
partly  in  another,  an  entire  offence  is  committed 
within  the  jurisdiction,  and  the  question  was, 
before  the  passing  of  7  Geo.  4,  c.  64,  in  which 
county  should  the  offender  be  indicted.  But  here 
no  offence  was  completed.  ^^  ^  ^^^ 

Nov.  24.— Wills,  J.— The  judgment  which  I 
am  about  to  deliyer  is  one  with  which  the  majority 
of  the  court  concur.  The  prisoner  was  indicted 
at  the  Durham  Summer  Assizes  1898  under  32  & 
33  Yict.  c.  62,  s.  11,  sub-sect.  13,  for  that  he, 
haying  been  adjudged  a  bankrupt,  and  within 
four  months  next  before  the  presentation  of  a 
bankruptcy  petition  against  him,  did,  in  the 
county  of  Durham,  unlawfully  by  false  represen- 
tations obtain  certain  property  from  Messrs. 
Arthur  and  Go.  Limited,  of  Glaisgow,  amounting 
in  the  whole  to  1726Z.  15^.  lOd.,  on  credit,  and  has 
not  paid  for  the  same,  and  under  sect.  13,  sub- 
sect.  1  of  the  same  Act  for  that  he,  between  the 
31st  Aug.  and  the  18th  Noy.  1897,  in  the  county 
of  Durham,  in  incurring  certain  debts  or  liabilities 
of  yarious  sums  amounting  in  all  to  1726Z.  158.  lOd. 
to  Messrs.  Arthur  and  Go.  Limited,  of  Glaseow, 
did  unlawfully   obtain    credit  by  certain  hdae 

Sretences,  "v^hich  are  set  out  in  the  indictment, 
'he  eyidence  touching  each  charge  was  tiie  same, 
and  the  facts  wero  as  follows:  The  prisoner 
carried  on  business  at  Gateshead,  in  the  county 
of  Durham,  as  a  draper.  Messrs.  Arthur  and  Go. 
Limited,  wholesale  drapers  at  Glasgow,  had  a 
trayeller  named  Noble  who,  in  1896  at  Gatesh^id, 
opened  an  account  with  the  prisoner.  Li  July 
1897  Noble  declined  to  let  the  prisoner  haye 
further  goods  on  credit  unless  he  satisfied  his 
principals  at  Glasgow  as  to  his  financial  position. 
Thereupon  on  the  1st  Sept.  1897  the  prisoner  saw 
Kay,  the  managing  director  of  Messra.  Arthur 
and  Go.  Limited,  and  made  to  him  a  number  of 
representations  set  out  in  the  indictment  as  to 
his  financial  position  which  were  false  to  the 
prisoner's  knowledge.  The  interyiew  took  place 
at  Glasgow,  and  there,  as  both  the  learned  counsel 
agree,  ifcay  gaye  instructions  to  Noble  to  continue 
to  supply  goods  on  credit  to  the  prisoner.  In 
consequence  of  these  instructions  Noole  continued 
to  call  upon  the  prisoner  at  Gateshead,  and  there 
booked  orders.  Some  of  the  goods  so  ordered 
were  sent  from  Glasgow,  and  in  respect  of  these 
there  was  no  eyidence  whether  the  Glasgow  house 
or  the  prisoner  paid  the  carriage.  Some  of  the 
orders,  howeyer,  were  executed  by  Noble  himself 


at  Grateshead,  and  were  deliyered  by  his  porters 
to  the  prisoner  there.     The  proof  of  builnTiptcj 
on  the  necessary  dates  was  complete,  and  the  onl  j 
question  is  whether  any  offence  was  proyed  which 
the  Assize  Gourt  at   Durham,  sitting   in    and 
for  the  county  of  Durham,  had  jurisdiction  to  try. 
There  is  no  real  difference  material  to  the  pre- 
sent case  between  the  two  counts — one  speaks  of 
obtaining  property  by  false  representations  and 
the  other  of  obtaining  credit  under  false  repre- 
sentations.    Li  each  case  the  indictment  follows 
the  language  of  the  Act  of  Parliament,  but  there 
does  not  seem  to  me  to  be  any  difference  of  snh- 
stance  created  by  the  use  of  the  different  propo- 
sitions.   There  is  no  doubt  then  that  the  false 
representations  were  made  in  Glasgow,  out  of  the 
jurisdiction  of  the  English  courts,  and  that  hj  or 
under  the  false  representations  eoods  were  obtained 
in  the  one  case,  and  credit  was  obtained  in  the  other 
in  the  county  of  Durham ;  and  the  question  is  neatly 
raised  whether  when  the  false  representations  are 
made   beyond  the   jurisdiction   of   the  Eoglish 
courts,  and  the  goods  are  obtained  within  the 
jurisdiction  of  an  English  court  dealing  with  the 
charge,  that  court  has  jurisdiction  to  ti^  the  case. 
There  can  be  no  doubt  that  the  making  of  the 
false  representations  is  an  element  in  the  crime — 
without  it  there  would  be  no  crime,  and  if  it  is 
essential  that  all  the  elements  of   the  offence 
should  take  place  within  the  jurisdiction  of  the 
English  courts,  the  conyiction  could  not  be  sus- 
stamed.    The  precise  question  now  raised  is  new. 
It  has  not  in  fact  occurred  with  respect  to  false 
representations  made  outside  England,  whether 
abroad  or  in  other  parts  of  the  British  Islands. 
In  England  itself  the  question  of  iurisdiction  as 
between  two  counties  where  the  false  representa* 
tions  were  made  in  one  county  and  the  soods 
obtained  in  another  has  not  been  capable  of  beiiig 
raised  since  1827 ;  for  by  the  7  Geo.  4,  c.  64,  s.  iC 
it  was  proyided  that  where  any  felony  or  mis- 
demeanour shall  be  begun  in  one  county  and 
completed  in  another,  it  may  be  dealt  with  and 
tried  in  any  of  the  said  counties  in  the  same 
manner  as  if  it  had  been  actually  and  wholly 
committed  therein.      Three    obseryations    here 
arise.    First,  that  the  particular  state  of  circum- 
stances which  giye  rise  to  the  present  question  is 
not  of   so  frequent  occurrence  as    to   make    it 
surprising    that    the    question    has    not    been 
rai^  for  decision ;  seconcQy,  that  any  authority 
bearing  upon  the  analogous  case  of  the  offence  in 
question  being  committed  by  false  representations 
being    made  in   one  county  and   goods    being 
obtained  by  and  supplied  under  them  in  another 
county  must    be  looked  for  before  1827;  and, 
thirdly,  that  it  is  within  the  undoubted  com- 
petency of  the  British  Legislature  to  enact  that 
the  obtaining  goods  in  England  by  means  of  false 
pretences  made  whether  in  or  out  of  England 
shall  be  an  offence  against  British  law.    In  this, 
«s  in  most  other  cases,  there  is  room  for  a  good 
deal  of  argument  on  either  side  of  the  question, 
and  it  would  not  be  uninteresting  cei*tainly  te 
embark  afresh  upon  some  of  the  inyestigntions 
which  formed  the  subject  of  much  of  the  discus- 
sion in  E.  y.  Burdett  (3  B.  &  Aid.  717 ;  4  B.  & 
Aid.  95).    But  if  there  is  distinct  authority  suffi- 
ciently germane  to  render  such  a  task  superauons, 
it  is,  as  it  seems  to  me,  equally  unnecessary  and 
inadvisable  to  resort  to  it.    In  my  opioion  there 
is  such  authority,  and  I  now  proceed  to  state  what 
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it  is.    Some  time  before  the  year  1827,  one  Buttery 
was  indicted  and  tried  in  Herefordshire  for  obtain- 
ing goods  by  false  pretences.    The  false  pretences 
-were  made  in  Herefordshire  and  the  goods  sup- 
plied in  Monmouthshire.    The  prisoner  was  con- 
Ticted,  and  a  case   reserved,  according  to  the 
practice  of  those  days,  for  the  consideration  of 
the  judges  at  Serjeants'  Inn.     The  case  is  not 
reported,  but  in  B.  v.  Burdett  (1820),  4  B.  &  Aid., 
at  p.  179,  Abbott,  G. J.,  after  stating  the  facts, 
commented    upon    it    in    these   terms :    *'  The 
language  of  the  statute  (30  Geo.  2,  c.  24,  s.  1) 
makes   the  offence  to  consist  in  obtaining  the 
money  and  not  in  using  the  false  pretence  whereby 
money  shall  be  obtained.    The  judges  thought 
the  indictment  was  laid  in  the  wrong  county. 
They  did  not  think  the  party  was  indictable  at 
all,  which  they  ought  to  have  done  if  the  pro- 
position addressed  to  us  be  true."    I  will  state  a 
uttle  later  what  that  proposition  was.    The  Lord 
Chief  Justice  continues:    *'They  did   not  think 
the   party  was   indictable    at   all,   because  the 
pretence  which  was  necessary  to  constitute  the 
crime  was   in   one  county  and  the   receipt  in 
another,    and    there  was    no    entire   crime    in 
either."    The   argument   in   B.   v.  Btirdett,    to 
which  the  observations  were  addressed  by  the 
Lord  Ghief  Justice,  was  that  a  libel  written  in  one 
county  for  publication  but  published  in  another 
county  constitutes  no  offence  triable  in  either, 
because  there  is  in  neither  any  one  entire  crime. 
The  majority  of  the  court,  consisting  of  Abbott, 
G.J.,  Holroyd  and  Best,   JJ.   held,  dissentiente 
Bayley,  J.,  that  the  offence  was  triable  in  either 
county.    The  case  of  B.  v.  Buttery  is  cited  only 
in  the  judgment  of  the  Lord  Ghief  Justice.    It 
was  not  exactly  in  point,  and  all  that  can  be  said 
of  it  in  connection  with  B.  v.  Burdett  is  that  it  is 
cited  by  Abbett,  G.J.  without  any  expression  of 
disapproval.    But  in  1825  the  case  of  Bearson  v. 
M^wwran  was  before  the  same  court  of  Swing's 
Bench.    It  is  reported  in  3  B.  <&  G.,  at  p.  700,  and 
it  seems  not  onlv  to  adopt  and  confirm  the  deci- 
sion in   B.  V.  Buttery^  out  to  base  it  upon  a 
flpround  which  entirely  covers  the  present  case. 
PeoTBcn  V.  IiPGoiDran  was  an  action  for  penalties 
under   a    statute   which   enacted   that    "every 
person  who  shall  upon  any  contract  take,  accept, 
and  receive  by  way  or  means  of  any    corrupt 
bargain  above  5    per  centum  shall  forfeit"    a 
given  sum,  half  of  which  was  to  go  to  the  person 
who  should  sue  for  the  penalty.    The  contract 
was  made  in   Middlesex.    The    money  paid   in 
pursuance  of  the  contract  was  paid  in  London. 
Upon  a  rale  to  set  aside  a  verdict  for  the  plain- 
lafis  and   enter  a   nonsuit,    pursuant  to   leave 
^served,  it  was  argued  for  the  plaintiff  that  the 
offence  was  a  misdemeanour,  and  was  committed 
partly  in  one  county  and  partly  in  another  and 
therefore  triable,  according  to  the  decision  in  B. 
V.  Burdett,  in  either.    The  court  held  the  con- 
trary and  ordered  a  non-suit  to  be  entered.    The 
oonsidered  judgment  of  the  court,  which  at  that 
time  consisted    of    Abbot,    G.J.,    Bayley    (the 
disfienting  judee  in  B.  v.  Bwrdett)  and  Little- 
dale,  JJ.,  was  dtelivered  by  Abbott,  G. J.  who  said : 
"  We  think  the  offence  consists  in  the  taking  or 
foceipt  of  usurious  interest,  the  corrupt  contract 
u  antecedent  to,  and  not  part  of  the  taxing.    The 
offenoe  therefore  was  not  committed  partly  in  one 
oounty  and  partiy  in  another,  although  the  con- 
^nict  is  undoubtedly  a  material  circumstance  in 


the  case,  because  it  stamps  the  illegality  of  the 
receipt.    This  resembles  A,  v.  Buttery,  which  was 
an  indictment  on  the  statute  30  Creo.  3,  c.  24,  for 
obtaining   money    by    false    pretences.      That 
statute  enacts  that '  all  persons  who  knowingly  by 
false    pretences    shall   obtain  from  any  person 
money,  goods,  &o.,  with  intent  to  cheat  or  defraud 
any  person,  shall  be  deemed  offenders  against 
law.'    The  lan^a^e  of  the  statute  makes  the 
offence  to  consist  m  obtaining  the  money,  and 
not  in  using  any  false  pretence  whereby  money 
shall  be  obt».ined.    The  indictment  was  in  Here- 
fordshire, but  the  money  was  obtained  in  Mon- 
mouthshire.   The  judi^es  thought  the  indictment 
was  laid  in  the  wrong   county.      That   comes 
nearer  to  the  present  case  than  any  of   those 
cited  at  the  Bar  and  found  by  us.    Upon  that 
authority,  therefore,  and  upon  the  language  of 
the  statute,  we  are  of  opimon  that  the  rule  for 
entering  a   nonsuit   must    be    made  absolute." 
Mutatis  mutandis    every  part  of   the  passsges 
cited  from  each  of  the  judgments  is  applicable  to 
the  present   case.     The    making   of   the   false 
pp:etences  is  antecedent  to  and  not  a  part  of  the 
obtaining  the  goods.  It  is  a  material  circumstance, 
because  it  stamps  the  illegality  of  the  obtaining 
the  goods.    The  gist  and  kernel  of  the  offence  is 
the  obtaining  the  goods  by  improper  means,  not 
in  using  the  improper  means  whereby  goods  were 
obtained,  and   there  was    therefore   an    entire 
offence  within  the  one  county,  though  the  circum- 
stance which  stamped  it  with  iUegauty  took  place 
beyond  the  jurisdiction.     If  the  principle  of  the 
decision    in  B.  v.    Buttery   and  in    Pearson  v. 
M*Gowran  be  correct,  it  can  make  no  difference 
that  the  material  circumstance  which  stamped  an 
otherwise  innocent  transaction  with  the  character 
of  a  crime  took  place  outside  the  jurisdiction  of 
the  English  courts.    It  was  just  as  much  outside 
the  jurisdiction   of   the  court  which  tried  the 
offence  in  B.  v.  Buttery  and  P ear  son  y.  WQowran 
as  if  it  took  place  in  ^cotiand  or  abroad.    It  is  in 
fact  by  those  decisions  reduced  to  a  mere  piece  of 
the  evidence  necessaiy  to  constitute  the  offence. 
There  is  nothine  unreasonable  in  this  view.  There 
is  no  moral  difference  between  an  offence  where 
the  representations  are  made  in  England  and  one 
where  they  are  made  in  Scotiand.    There  has 
been  no  expression  of  judicial  opinion  anywhere 
finding  fault  with  JBese  v.  Buttery  or  Fearson  v. 
M*Oou)ran,     The  views  expressed  are  those  of 
a   perhaps    exceptionally     strong    court,    some 
members    of    which  certainly    were    exception- 
ally familiar    with  questions  of   pleading,  and 
it  seems    to  me   altogether   too   late   to   ques- 
tion   the    authority.      The    present   legislation 
is  subsequent  to  it,  and  it  is  a  sound  principle 
that  unless  there  be  some  strong  countervailme 
reason,  fresh  le^slation  in  pari    materia    and 
using  language  identical  with  or  undistinguish- 
able   from    former   Acts    which   have    received 
judicial  construction,  should  be  construed  upon 
the  Jines  of  the  former  decisions.    It  has  been 
urged  upoo  us  that  the  fact  that  the  Act  of  7 
Geo.  4,  c.  64,  s.  12  contained  ten  provisions  which 
have  been  set  forth   by   which  misdemeanours 
committed  partiy  in  one  county  and  partiy  in 
another  are  triable  in  either,  indicates  a  doubt  as 
to  the  soundness  of  the  decisions,  then  recent,  of 
jB.  y.  Buttery  and  Pearson  v.  WOovoran,    I  do  not 
think  there  is  anything  in  this  argument.    The 
provision  in  question  covers  a  vastly  greater  area 


44 


MAGISTRATES'   CASES. 


Cs.  Gas.  Bbs.] 


'Bxo.  V.  Sbnios. 


[Ob.  Gas.  Bbs. 


than  those  two  cases.  It  is  contained  in  a  section 
which  deals  with  both  felonies  and  misdemeanours. 
Its  provisions  were  undoubtedly  new,  as  to  most 
felonies  at  aU  events.  It  was  most  natural  that 
where  such  provisions  were  enacted  as  to  felonies 
they  should  be  so  extended  as  to  place  mis- 
demeanours upon  the  same  statutory  footing  in 
this  respect  as  felonies.  It  was  further  urged  for 
the  prisoner  that  it  required  a  statute  (59  &  60 
Yict.  c.  52)  to  make  the  receipt  of  stolen  property 
with  the  guilty  knowledge  that  it  had  been  stolen 
an  offence  triable  in  England  when  the  property 
had  been  stolen  abroad  and  the  I'eceivmg  haa 
taken  place  in  England.  But  the  cases  have  no 
real  analogy.  The  receiver,  although  guilty  by 
statute  of  a  substantive  felony,  is  in  all  essential 
respects  an  accessory.  There  can  be  no  receiver 
unless  there  has  been  a  thief,  and  if  the  larceny 
which  is  the  starting  point  of  the  crime  be  not 
established  there  is  no  offence  in  the  receiver.  It 
is  therefore  essential  to  show  a  crime  in  someone 
else  before  you  can  make  any  case  against  the 
receiver.  A  crime  in  English  jurisprudence 
means  a  crime  by  English  Qiw,  under  English 
law,  and  cognisable  by  an  English  court,  and  if 
there  was  no  such  crime  estabhshed,  the  receiver 
could  not  be  convicted.  This  seems  to  me  to  be 
the  true  ground  upon  which  it  was  rightly 
decided  in  B,  v.  DehreuU  (11  Goz  207)  that  a 
receiver  in  England  could  not  be  convicted  where 
the  property  had  been  stolen  in  Guernsey. 
Bvles,  J.  points  out  there  that  transactions 
which  may  oe  larceny  by  English  law  may  not  be 
so  by  the  law  of  G-uemsey.  and  it  would  be 
strange  if  (without  express  legislation)  that 
which  might  be  no  offence  in  the  country  where 
it  took  place  should  be  made  the  foundation  of  a 
crime  in  England,  which  consists  essentially  in 
being  an  accessory  to  the  principal  transaction. 
This  is  a  good  illustration  of  the  inconvenience  of 
holding  a  receiving  to  be  a  ciime  in  England 
where  the  principal  offence  has  been  committed 
abroad.  In  the  case  now  under  consideration  no 
question  arises  as  to  the  commission  of  any  crime 
in  Scotland,  nor  as  to  the  application  of  Scotch  law 
to  any  part  of  the  case.  JPor  these  reasons  I  am 
of  opinion  that  the  conviction  was  good  and  ought 
to  be  affirmed. 

Lord  BussBLL,  G.J. — I  agree  with  the  oonclu- 
sions  to  which  the  court  has  come. 

Hawkins,  J. — I  agree  in  thinking  that  the  con- 
riotion  ought  to  be  eJ&rmed.  The  crime  consists 
in  the  obtaining  goods  by  means  of  false  represen- 
tations previously  madEe.  The  goods  must  no 
doubt  be  so  obtained  within  the  jurisdiction  of 
the  court  before  which  the  offender  is  tried ;  but 
I  find  no  warrant  for  saying  that  it  is  essential 
that  the  false  representation  should  be  also  made 
within  the  jurisdiction.  To  simplv  make  a  false 
representation,  with  intent  thereafter  to  defraud, 
is  not  a  leffal  crime ;  but,  if  goods  are  obtained  by 
means  of  it,  the  so  obtaining  the  goods  amounts 
to  an  indictable  offence,  wheresoever  the  false  re- 
presentation itself  may  have  been  made.  A  false 
representation  made  to  a  London  tradesman  out 
of  the  jurisdiction,  say,  in  Paris,  with  the  object 
fraudulently  to  obtain  goods  from  that  tradesman 
in  London,  must,  according  to  every  dicta  of 
good  sense,  be  intended  by  the  maker  of  it  to 
operate  on  and  continue  present  in  the  mind  of 
the   tradesman   until    the    goods   are   actually 


obtained  from  him;  and,  by  his  conduct  in 
obtaining  the  goods  he  ought,  in  my  opinion* 
to  be  treated  as  having  repeated  his  representa- 
tions quite  as  effectually  as  if  he  had  again 
put  them  in  words.  Let  me  suppose  thaC  at 
the  interview  in  Glasgow,  the  managing  director, 
believing  the  false  representations  of  the  defen- 
dant to  be  true,  had  said  to  the  defendant,  "  I 
am  satisfied;  I  shall  be  in  Gateshead  in  a  day 
or  two,  and,  as  you  have  satisfied  me,  I  will  1^ 
you  have  the  goods  you  require,"  and  in  a  day 
or  two  both  Imd  again  met  in  Gateshead,  and 
then  without  another  word  being  spoken  the 
manafjpng  director,  acting  on  the  Glasgow  con- 
versation, had  lunded  to  the  defendant  on  credit 
the  goods  he  i'e(juired,  would  it  not  be  revolting 
to  good  sense  if  it  could  be  truly  said  th&t 
the  law  in  this  commercial  country  was  that 
the  defendant  could  avert  the  consequences 
of  his  crime  by  alleging  that,  though  he  bad 
beyond  aU  question  obtained  the  goods  by 
fraudulently  false  pretences,  he  could  not  be 
punished  because  his  false  pretences  were  made 
in  Glasgow. 

Wbiqht,  J. — ^I  agree  that  this  conviction  most 
affirmed.  Here  the  evidence  was  that  the  goods 
were  obtained  in  Glasgow  by  false  pretences,  and 
that  possession  was  retained  in  the  county  of 
Durham,  and  I  therefore  think  that  it  may  well 
be  assumed  that  the  false  representation  was  con- 
tinued in  the  county  of  Durham.  I  do  not  wish 
to  decide  the  larger  question  raised  in  Beg,  v. 
Buttery  and  Pearson  v.  M*Gawran,  although 
Scotland  for  the  purposes  of  this  case  must  be 
considered  a  foreign  country.  The  law  of  false 
pretences  depends  entirely  upon  whether  the 
prisoner  has  by  fraud  obtained  from  the  owner 
the  transfer  of  property.  In  foreign  oountries 
law  differs  as  to  ^vmat  affects  the  transfer  of 
goods,  and  also  as  to  what  constitutes  fraud 
vitiathig  a  consent.  But  for  the  reason  I 
have  s&ted  I  think  this  conviction  must  be 
affirmed. 

Bbucb,  J. — I  agree  that  the  conviction  should 
be  affirmed.  I  have  only  one  word  to  add.  The 
rule  of  common  law  restraining  jurors  from 
inquiry  into  facts  arising  beyond  uie  limits  of  the 
county  was  not  at  any  time  so  strictly  observed 
in  misdemeanour  as  in  felonies.  It  seems  to  me 
that  in  the  case  of  a  misdemeanour  the  offence 
can  be  properly  dealt  with  in  the  county  where 
the  offence  is  completed,  notwithstanding  that 
some  act  constitutmg  a  material  oiroumstanoe 
may  have  happened  altogether  beyond  the  juris- 

^«*i^^-  Convictian  affirmed. 

Solicitors :  for  the  Grown,  The  Solicitor  to  the 
Treasury;  for  the  prisoner,  Joel  and  Parsons, 
Newcastie-on-Tyne. 


Saturday,  Dec.  10, 1898. 

(Before    Lord   Bussell,   G.J.,   Wills,  Day, 
Grantham,  Lawbancb,  and  Wbight,  JJ.) 

Beo.  v.  Sbniob. 

Manslaughter-^WilftU  neglect — Neglect  to  supply 
child  vnth  medical  aid — Duty  to  supply  medicine 
to  child — Prevention  of  Cruelty  to  Children  Act 
1894  (57  &  68  Vict.  c.  41.) 

A  person  who  has  the  custody  of  child  and  does  not 
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tupply  ths  ehUd  with  neceBsary  medical  atten- 
dance and  medicine  is  guilty  of  wilfuL  neglect  of 
Qie  child  within  the  Wicaning  of  57  &  58  Vict. 
c.  41,  8. 1.  If  the  child  dice  in  consequence  of 
such  wilful  neglect,  the  person  is  guiUy  of  man- 
slaughter. 

It  is  a  tenet  of  a  religious  sect  calling  themselves 
"  The  Peculiar  People  '*  that  it  is  sinful  to  employ 
a  physician  or  to  use  drugs  in  sickness.  The 
chud  of  a  member  of  the  sect  died  in  conse- 
quence of  its  parents*  refusal  to  obtain  medical 
assistance. 

Held,  that  the  father  was  properly  convicted  of 
manslaughter. 

Semble,  thai  to  neglect  to  give  medical  aid  to  a 
sick  child  is  such  gross  and  culpable  neglect  on 
the  part  of  a  parent  as  would  justify  an  indiet- 
mefU  at  common  law. 

This  case,  stated  by  Wills,  J.,  was  as  follows : — 
The  prisoner  was  indicted  and  tried  before  me 
at  the  Oentral  Oriminal  Court  on  the  24th  Nov. 
18d8  for  the  manslaughter  of  his  child,  an  infant 
of  the  age  of  eight  or  nine  months. 

The  child  had  died  of  diarrhoea  and  pneumonia. 
The  prisoner  had  not  supplied  it  with  any  medical 
aid  or  medicine,  though  aware  that  the  case  was 
of  great  gravity  and  that  the  child  would  probably 
die. 

The  modical  evidence  was  that  the  child's 
life  would  certainly  have  been  prolonged  and  in 
all  probability  saved  if  medical  assistance  had 
been  procured. 

No  question  was  raised  as  to  the  prisoner's 
ability  to  procure  and  pay  for  medical  assistance, 
and  it  was  shown  that  he  earned  about  35a.  a 
week. 

He  was  shown  to  have  been  a  good  and 
Idnd  father  in  all  other  respects,  aud  he  bore  an 
excellent  character  for  general  good  conduct.  He 
had  had  twelve  children,  of  whom  seven  were 
dead,  and  he  had  bad  b^ore  experiences  of  the 
same  kind  as  those  relating  to  the  present  inquiry, 
for  the  question  he  put  to  the  inspector  of  police 
was  "  Except  in  regard  to  this  case,"  and  he  then 
corrected  mmself — "Except  in  regard  to  these 
cases  have  you  ever  known  anything  against  me  P" 

The  prisoner  is  a  member  of  a  sect  called  the 
"Peculiar  People,"  whose  religious  doctrines  as 
to  the  treatment  of  sick  people  are  certainly  to 
the  ordinary  apprehension  remarkable.  They 
base  them  upon  the  Epistle  of  James,  chap.  5, 
verses  14 and  15:  "Is  any  sick  amons  your  let 
him  call  for  the  elders  of  tiie  ohurcn,  and  let 
them  pray  over  him,  anointing  him  with  oil  in 
the  name  of  the  Lord.  And  3ie  prayer  of  faith 
•hall  save  the  sick,  and  the  Lord  shall  raise  him 
Qp,  aud  if  he  have  committed  sins  they  shall  be 
forgiven  him."  They  do  not  allege  that  medical 
aid  is  here  expressly  forbidden,  but  say  that 
to  make  use  of  it  is  to  indicate  a  want  of  faith  in 
the  Lord. 

I  inquired  if  they  held  that  any  other  parts 
of  the  Scriptures,  the  Gospels  for  instance,  were 
of  Divine  authority,  and  was  answered  that  the 
Gospels  certainly  were  so  recosnised.  I  called 
attention  to  the  fact  that  our  Lord  said  "they 
that  are  whole  need  not  a  physician,  but  thev  that 
are  sick,"  and  asked  why  they  thought  that  it 
eoold  be  wrong  to  consult  a  physician  if  the  sick 
man  was  pronounced  on  such  authority  to  need  a 
physioiali. 


The  answer  was  that  the  sickness  here  alluded 
to  was  moral  sickness  or  sin,  and  that  the  phj  sician 
meant  our  Lord  himself. 

I  inquired  further  if  they  held  that  it  was  wron«^ 
to  give  extra  food  or  wine  or  brandy  to  a  sick 
person,  or  to  put  an  extra  blanket  on  his  bed  if 
the  weather  were  cold  or  the  nature  of  his  sick- 
ness required  him  to  be  kept  warm.  The  answer 
was,  No,  that  they  gave  the  sick  everv  species  of 
comfort ;  and  it  aj^pears  that  this  child  had  had 
much  attention  paid  to  its  food  and  diet,  though 
the  medical  witnesses  did  not  think  the  dietary 
altogether  judicious,  and  that  it  had  had  brandy 
administered.  I  inquired  also  if  they  objected  to 
experienced  nursing.  They  said.  No,  and  that 
they  resorted  to  it,  and  did  so  in  the  case  of  this 
child,  but  that  the  nursing  must  be  by  one  of 
their  own  people,  who  would  not  use  drugs. 

It  thus  appears  distinctly  that  they  do  not 
object  to  the  use  of  many  human  appliances  and 
efforts  to  save  the  sick,  but  that  the^  draw  the 
line  at  the  doctors  and  drugs,  and  1  think  at 
doctors,  not  on  account  of  their  superior  know- 
ledge of  the  human  frame  and  its  needs,  as 
because  they  are  likely  to  use  or  prescribe  drugs. 
I  told  the  jury  that  they  must  first  of  all  oe 
satisfied  that  the  death  of  the  child  had  been 
caused  or  accelerated  by  the  want  of  medical 
assistance;  and  secondly,  that  medical  aid  and. 
medicine  were  such  essential  things  for  the  child 
that  reasonably  careful  parents  in  general  would 
have  provided  them  —  and  thirdly,  that  the 
prisoners  means  would  have  enabled  him  to  do 
so  without  an  expenditure  such  as  could  not  be 
I'easonably  expected  from  him. 

I  then  directed  them  upon  the  more  difficult 
part  of  the  case,  and  told  them  that  in  order  to 
make  out  a  case  of  manslaughter  by  negligence 
of  this  kind  purely  at  common  law  the  negligence 
must  be  gross  and  wanton,  so  much  so  as  to  indi- 
cate something  at  ail  events  of  an  evil  mind,  and 
that  it  was  impossible  to  say  that  of  the  prisoner, 
who  was  shown  to  have  spared  neither  expense 
nor  care,  and  to  have  taken  in  all  respects  but 
one  every  precaution  to  do  the  best  for  the 
child. 

But  I  added  that  if  he  had  done  anything 
which  was  expressly  forbidden  by  statute,  and 
by  so  doing  had  caused  or  accelerated  the  child's 
death,  he  would  be  guilty  of  manslaughter,  no 
matter  what  his  motive  or  state  of  mind.  I  read 
to  them  the  provisions  of  the  statute  31  &  32 
Vict.  c.  122,  s.  37,  which  provided  that  "  when 
any  parent  shall  wilfully  neglect  to  provide  ade- 
quate food,  clothing,  mediciQ  aid,  or  lodging  for 
his  child,  being  in  iiis  custody  under  the  age  of 
fourteen  years,  whereby  the  health  of  the  child 
shall  have  been  or  shaU  be  likely  to  be  seriously 
injured,  he  shall  be  guilty  of  an  offence,"  and 
said  that  had  that  statute  been  in  force  the  case 
would  have  admitted  of  no  doubt — but  I  told 
them  it  had  been  repealed  by  the  statute  for  the 
prevention  of  cruelty  to  and  the  better  protection 
of  children  (52  &  53  Yict.  c.  44,  s  18),  and  that 
the  enactment  now  in  force  was  57  &  58  Yict. 
c.  41,  section  1  of  which  statute  provides  that  any 
person  over  sixteen  years  of  age  who  having  the 
custody,  charge,  or  care,  of  any  child  under  sixteen 
years  of  age,  wilfully  illtreats,  neglects,  abandons, 
or  exposes  such  child  in  a  manner  likely  to  cause 
injury  to  the  health  of  such  child  shall  l>e  guilty  of 
a  misdemeanour,  and  that  therefore  if  the  prisoner 
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had  brought  himself  within  that  statute,  and  the 
child  had  died  in  consequence,  he  would  have 
caused  the  death  of  the  child  by  a  coarse  of  con- 
duct forbidden  by  statute,  and  therefore  unlawful, 
and  would  be  guilty  of  manslaughter. 

I  said  there  could  be  no  doubt  that  the  prisoner 
had  wilfully  and  deliberately  abstained  from  calling 
in  medical  assistance,  though  he  and  those  about 
the  child  were  aware  for  some  considerable 
period  before  its  death  that  it  was  in  a  state  of 
great  danger,  and  that  therefore  the  question  was 
narrowed  down  to  whether  his  failure  to  pro- 
cure medical  aid  could  be  called  neglecting  the 
child  so  as  to  cause  some  serious  injury  to  its 
health. 

I  pointed  out  that  the  language  was  very 
different  to  that  of  the  repealed  enactment,  and 
said  that  neglect  was  not  a  word  of  art,  but  a 
word  of  ordmary  English ;  that  the  standard  of 
neglect  varied  as  time  went  on,  and  that  many 
things  might  be  legitimately  looked  upon  as 
evidences  of  neglect  in  one  generation  which 
would  not  have  been  thought  so  in  a  preceding 

feneration,  and  that  regard  must  be  had  to  the 
abite  and  thoughte  of  tne  day. 

I  told  them  it  was  for  the  jury  to  say  whether 
any  particular  state  of  things  which  might  be 
established  came  up  to  the  description  of 
"  neglecting  " — not  do  a  specific  thing,  as  to  supply 
medicine,  in  which  case  it  would  mean  very  little 
more  than  omitting  or  failing  to  do  it — but  to 
''neglecting  a  child,"  which  is  a  very  different 
thing,  always  bearing  in  mind  that  it  must  be  to 
such  a  degree  and  in  such  a  manner  as  to 
endanger  ite  health. 

The  jury  found  the  prisoner  guilty,  adding  that 
they  considered  medical  aid  and  medicine  to  have 
been  necessary  for  the  child,  but  that  they  were 
of  opinion  that  the  prisoner  had  done  all  that  he 
could  in  the  beat  intereste  of  the  child  except  in 
not  providing  medical  aid  and  medicine. 

I  said  nothing  to  the  jury  as  to  whether  the 
prisoner  was  acting  bond  fide  and  according  to  his 
conceptions  of  duty,  because  the  learned  counsel 
had  in  his  opening  speech  said  that  it  was  not  in 
question  that  he  was  so  doing. 

The  prisoner  was  not  represented  by  counsel, 
and  I  had  not  the  advantage  of  any  argument 
on  his  behalf  as  to  the  meaning  of  "wilfully 
neglecte "  in  the  Act  57  &  58  Yict.  c.  41,  and  I 
therefore  reserved  the  case  for  the  opinion  of  the 
Oourt  for  Orown  Oases  Reserved. 

The  questions  for  the  opinion  of  the  court  are 
whether  my  direction  was  right  in  law,  and,  if  so, 
whether  there  was  evidence  upon  which  the  jury 
could  properly  convict  the  prisoner.  If  both  the 
questions  are  answered  in  the  affirmative  the  con- 
viction is  to  stand ;  if  either  is  answered  in  the 
nefintive  the  itonviction  is  to  be  quashed. 

The  prisoner  was  released  on  bail  pending  the 
decision  of  this  court. 

Alfbbd  Wills,  the  28th  Nov.  1898. 

H,  Sutton  for  the  prisoner. — ^The  prisoner 
having  done  all  that  his  conscience  permitted  him 
to  do  for  the  child  could  not  be  guilty  of  n^leot. 
The  evidence  was  that  he  was  attentive,  ana  that 
he  had  provided  a  nurse  for  the  child,  and  every- 
thing except  drugs  and  medical  attendance ;  these 
he  did  not  provide  because  of  his  reli^ous  belief. 
He  was  not  guilty  of  a  culpable  omission  of  duty 
at  common  Taw,  for  at  common  law  he  was  not 


obliged  to  provide  medical  attendance  or  drugs 
for  his  child : 

Reg.  V.  nines,  80  C.  C.  Seadoiis  Papers,  per  Piggot,  B. 
at  p.  312. 

Nor  does  the  omission  to  provide  medical  attend- 
ance constitute  culpable  neglect  at  common  law 
if  the  omission  is  b^^ause  of  a  religious  belief : 

Reg.  V.  Wagetaffe,  10  Cox  C.  C.  530  ; 

Reg.  v.  Hurry,  76  C.  C.  Sesaions  Pitpera,  63. 

The  prisoner  was  not  guilty  of  the  statutory 
offence  of  wilfully  neglectmg  his  child,  for, 
although  31  &  32  Yict.  c.  122,  s.  37,  did  make  it 
an  offence  to  wilfully  neglect  to  provide  medical 
aid  for  a  child  to  tiie  injury  of  ite  health,  that 
statute  was  repealed  by  52  &  53  Yict.  o.  44,  s.  18. 
The  words  "  medical  aid  "  are  omitted  from  that 
stetute  and  from  the  Prevention  of  Oruelty  to 
Ohildren  Act  1894  (57  &  58  Yict.  c.  41),  by  which 
it  ^^n  was  repealed.  In  Beg.  v.  Downes  (33 
L  T.  Bep.  675 ;  1  Q.  B.  Div.  25)  a  conviction  was 
upheld  because  of  the  words  of  31  &  32  Yict« 
c.  122,  s.  37  (4),  which  was  then  in  force. 

Horace  Avory  for  the  Orown  was  not  called  on. 

Lord  BxJSSXLL,  O.J. — In  this  case  we  have  to 
deal  with  a  case  stated  by  my  brother  Wills,  on 
the  trial  of  the  defendant  on  a  charge  framed  with 
reference  to  the  stetute  67  SuoS  Yict.  c.  41.      The 
first  question  we  have  to   consider  is  whether 
the  learned  judge  was  right  in  his  direction  to  the 
jury  as  to  what  constitutes  wilful  neglect ;  and 
the  second  question  is  whether  there  was  evidence 
on  which  the  jury  could  convict  the  defendant  of 
wilful  neglect.     Now    the  charge  is    preferred 
under  the  1st  section,  which  provides  that  if  any 
person  who  has  the  custody,  charge,  or  care  of 
any  child  under  the  age  of  sixteen  wilfully,"  I 
omit  the  words  which  have  no  bearing  on  the 
point,  "  neglecte  "  such  child,  that  person  shall  be 
gpiiltv  of  a  misdemeanour.    It  is  useful  to  refer  to 
the  history   of  lenslation  on  the  subject.    By 
sect.  37  of  31  &  32  Vict  c.  122,  which  is  a  statute 
dealing  with  the  relief  of  the  poor,  it  was  enacted 
that    any   parent    who    wilfully   neglected    to 
provide  adeauate  food,  clothing,  medical  ud,  or 
lodging  for  Ids  child  being  in  his  custody  under 
the  age  of  fourteen   years,  whereby  the  health 
of  such  child  was  seriously  injured,  was  guilty  of 
an  offence.      Therefore  it   became  under  that 
stetute  the  duty  of  a  parent  to  provide  medical 
aid  for  his  children.    That  stetute  was  followed 
by  a  stetute  of  1889  with  which  it  is  not  neces- 
sary to  deaL    It  is  important  to  remember  that 
the  stetute  of  1868  was  passed  after  the  judgment 
of  Willes,  J.  in  Beg.  v.  Wa^staffe  (10  Oox  O.  0. 
530),  Willes,  J.  having  given  judf^ent  in  January 
while  the  statute  is  dated  August.    We  now  come 
to   the  stetute  of  1894,  and   there  is  a   great 
difference  in  the  wording  of  the  Act,  for  "  m^cal 
aid  "  is  dropped.    It  is  difficult  to  believe  that  the 
Legislature  was  teking  a  retrograde  step,  for  the 
stetute  shows  that  it  was  passed  in  consequence 
of  increased  anxiety  for  the  welfare  of  cmldren. 
In  the  case  we  are  now  considering  it  is  not  dis- 
puted that  the  child  was  in  a  dangerous  stete  to 
the  knowledge  of  the  parent.     It   is   not  dis- 
puted,  and  the  jury  have  found  that  ite  life  would 
have  been  saved  if  medical  assistance  had  been 
given ;  and  that  the  parent  was  in  a  position  to 

Srovide  medical  aid.    Further,  that  uie  parent 
id  not  give  medical  aid,  and  that  he  did  not 
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because  he  believed  to  do  so  would  be  a  want  of 
faith  in  the  metbodB  which  he  belieyed  to  be 
prescribed  bj  the  Bible,  and  that  he  was  other- 
wise an  attentive  parent.  Lastly,  that  the  child 
died.  These  being  the  facts,  the  learoed  judge 
charged  the  jury  as  follows :  "  I  told  the  jury 
that  they  must  first  of  all  be  satisfied  that  the 
death  of  the  child  had  been  caused  or  acceler- 
ated by  the  want  of  medical  assistance.  Secondly, 
that  naedical  aid  and  medicine  were  such  essential 
thinj^  for  the  child  that  reasonably  careful  parents 
in  general  would  have  provided  them ;  and  thirdly, 
that  the  prisoner's  means  would  have  enabled 
him  to  do  so  without  an  expenditure  as  could 
not  be  reasonably  expected  from  him."  Was  that 
direction  substantially  tight  P  I  think  it  was. 
It  seems  to  me  to  be  the  same,  whether  you  take 
the  words  separately  or  conjoined.  The  words 
are,  if  a  person  **  wilfully  neglects."  It  seems  to 
me  very  clear  what  this  phrase  means;  "wil- 
fnllj  "  means  done  deliberately  and  not  by  inad- 
vertence, and  "  neglect "  the  omission  to  do  some- 
thing for  the  bcmefit  of  the  child — ^in  other  words, 
intentional  failure  to  take  those  steps  which  the 
experience  of  mankind  shows  to  be  generally 
necessary.  In  these  days  the  resources  of  medical 
scaence  are  within  the  reach  of  the  humblest 
and  the  poorest.  The  learned  counsel  has  argued 
with  Ids  invariable  clearness  that,  because  the 
father  was  an  affectionate  parent  and  because  he 
neglected  to  provide  nothing  for  the  child  except 
that  which  its  condition  urgently  required,  that 
it  was  impossible  to  say  tluit  he  was  guilty  of 
wilfnl  neglect.  When  a  child  breaks  its  thigh- 
bone and  an  operation  is  necessary,  which  is  in  the 
highest  degree  dangerous  while  the  child  is  in  a 
state  of  consciousness.would  the  father  be  guilty  of 
neglect  if  he  refused  to  permit  the  administra- 
tion  of  an  anssthetic  dru^  P  What  if  the  child 
in  an  infantile  complaint  is  in  danger  of  suff oca- 
tioxi,  and  it  is  necessary  to  perform  tracheotomy, 
would  it  be  wilful  neglect  to  refuse  to  permit  the 
use  of  an  ansestheiic  P  I  think  that  in  either  of 
these  cases  the  parent  would  properly  be  con- 
victed. I  dissent  entirely  from  the  view  said  to 
haTe  been  expressed  by  Pi^gott,  B,{a),  and  I 
think  that  in  this  case  an  mdiotment  for  gross 
and  culpable  neglect  could  be  supported  at 
common  law. 

Wills,  J. — ^This  is  a  case  of  a  class  which  so 
frequently  comes  before  the  judges  that  I  thought 
it  w^  to  state  the  case  in  order  that  an  authori- 
tative decision  might  be  delivered  on  the  point. 

Gbantham,  J. — I  agree. 

Day,  Lawbancb,  and  W&iqht,  JJ.  concun^ed. 

Conviction  affirmed. 

Solicitor :  Solicitor  to  the  Trecuury. 

(a)  Beg,  v.  Hinea,  80  C.  C.  Seas.  Papers,  p.  812. 
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(Before  Smith,  Bigby,  and  Collins,  L.JJ.) 

The  Southwaek  and  Vauxhall  Water 
Company  v.  The  Hampton  Ubban  District 
Council,  (a) 

APPEAL  from    the    QUEBN'S  BENCH    DIVISION. 

Practice — Appeal  to  Court  of  Appeal — "  Criminal 
cause  or  matter  '* — District  rate — Case  stated  hy 
justices  on  summ^ms  to  enforce  payment — 
Judicature  Act  1873.(36  &  37  Vict,  c,  66),  s,  47 
— Summcbry  Ju/risdiction  Act  1879  (42  &  43  Vict, 
c,  49),  ss,  6  and  35. 

An  application  to  justices  to  enforce  payment  of 
a  general  district  rate  made  under  the  Public 
Health  Act  1875  is  not  a  criminal  cause  or 
matter  within  sect,  47  of  the  Judicatwre  Act 
1873;  and,  therefore,  an  apj^eal  lies  to  the 
Court  of  Appeal  from  the  judgm>ent  of  the 
Queen's  Bcncn  Division  upon  a  case  stated 
thereon  by  the  justices. 

Seaman  v.  Burlej  (75  L,  T.  Bep.  91 ;  (1896)  2  Q.  B. 
344)  distinguished. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Wright  and  Darling,  JJ.) 
u^on  a  case  stated  bv  justices. 

Under  sect.  210  of  the  Public  Health  Act  1875 
the  Hampton  Urban  District  Council  made  a 
general  district  rate  and  made  an  assessment 
upon  the  SouUiwark  and  Yauxhall  Water  Com- 
panj  in  respect  of  a  reservoir,  known  as  the  Large. 
Iteservoir,  Sunnyside. 

The  company  refused  to  pay  the  sum  demanded 
upon  the  ground  that  under  sect.  211  of  the 
Public  Health  Act  1875  the  rate  oughii  to  be  cal- 
culated upon  one-fourth  part  only  of  the  net 
annual  value  of  the  reservoir,  and  not  upon  the 
full  net  annual  value  as  it  had  been  calcuiated  by 
the  district  council. 

A  complaint  was  thereupon  preferred  by  the  dis- 
trict council  against  the  company  before  justices 
of  Middlesex,  sitting  at  Teddington,  to  recover 
the  rate  under  sect.  256  of  the  Public  Health  Act. 

The  justices  heard  the  complaint,  and  ordered 
the  company  to  pay  the  rate  calculated  on  the  full 
net  annual  value  of  the  reservoir;  but,  on  the 
application  of  the  company  stated  a  case  for  the 
opinion  of  the  court. 

The  Queen's  Bench  Division  (Wright  and 
Darling,  JJ.)  reversed  the  decision  the  justices 
(78  L.  T.  Rep.  420). 

The  district  council  appealed. 

Upon  the  appeal  comm^  on  for  hearing,  a  pre- 
liminarv  question  was  raised  whether  the  judg- 
ment of  the  Queen's  Bench  Division  was  a  judg- 
ment in  a  '* criminal  cause  or  matter"  within 
sect.  47  of  the  Judicature  Act  1873,  in  which  case 
no  appeal  would  lie  to  the  Court  of  Appeal. 

By  the  PubUo  Health  Act  1875  (38  &  39  Vict, 
c.  55)  it  is  provided  as  follows : 

Sect.  256.  If  any  person  assessed  to  any  rate  made 
nnder  this  Act  by  any  urban  authority  fails  to  pay  the 
same  when  due,  and  for  the  space  of  fourteen  days  after 
the  same  has  been  lawfully  demanded  in  writing,  or  if 

(tt)  Baported  br  E.  Manlet  Smith,  Esq.,  BarrlBter-«t-Law. 


48 


MAGISTRATES'  CASES. 


App.]     Southwabk  &  Yauxhall  Watbe  Co.  v,  Hakpton  Ubbait  Distbict  Council.     [  App. 


«Dy  person  quits  or  is  about  to  quit  any  premiBee  without  { 
payment  of  any  snob  rate  then  due  from  him  in  reepect 
of  Buob  premises,  and  refuses  to  pay  the  same  n^ter 
lawful  demand  thereof  in  writing,  any  justioe  may  summon 
the  defaulter  to  appear  before  a  court  of  summary  juris- 
diction  to  show  cause  why  the  rate  in  arrear  should  not 
be  psAd ;  and  if  the  defaulter  fails  to  appear,  or  if  no 
sufficient  cause  for  nonpayment  is  shown,  the  court  may 
make  an  order  for  payment  of  the  same,  and  in  default 
of  compliance  with  such  order,  may  by  warrant  cause 
the  same  to  be  levied  by  distress  of  the  goods  and 
chattels  of  the  defaulter.     .     .     . 

By  the  Sammary  Jurisdiction  Act  1879  (42  &  43 
Yict.  c.  49)  it  is  provided  as  follows : 

Sect.  6.  Where  under  any  Act,  whether  past  or 
future,  a  sum  of  money  claimed  to  be  due  is  recoverable 
on  complaint  to  a  court  of  summary  jorisdiotion,  and 
not  on  information,  such  sum  shall  be  deemed  to  be  a 
dvil  debt,  and  if  recovered  before  a  court  of  sum- 
mary jurisdiction  shall  be  recovered  in  the  manner 
in  which  a  sum  declared  by  this  Act  to  be  a  civil  debt 
recoverable  summarily  is  recoverable  under  this  Act  and 
not  otherwise  ;  and  the  payment  of  any  costs  ordered  to 
be  paid  by  the  complainant  or  defendant  in  the  case  of 
any  such  complaint  shall  be  enforced  in  like  manner  as 
such  dvil  debt  and  not  otherwise. 

Sect.  35.  Any  sum  declared  by  this  Act,  or  by  any 
future  Act,  to  be  a  civil  debt  which  is  recoverable  sum- 
marily or  in  respect  of  the  recovery  of  which  jurisdiction 
is  given  by  such  Act  to  a  court  of  summary  jurisdiction, 
shall  be  deemed  to  be  a  sum  for  payment  of  which  a 
court  of  summary  jurisdiction  has  authority  by  law  to 
make  an  order  on  complaint  in  pursuance  of  the  Sum* 
mary  Jurisdiction  Acts :  provided  as  follows  :  (1)  a 
warrant  shall  not  be  issued  for  apprehending  any  person 
for  failing  to  appear  to  answer  any  such  complaint ;  and 
•(2)  an  order  made  by  a  court  of  summary  jurisdiction 
for  the  payment  of  any  such  civil  debt  as  aforesaid, 
or  of  any  instalment  hereof,  or  for  the  payment  of 
any  costs  in  the  matter  of  any  such  complaint,  whether 
ordered  to  be  paid  by  the  complainant  or  defendant, 
shall  not,  in  default  of  distress  or  otherwise,  be  enforced 
by  imprisonment,  unless  it  be  proved  to  the  satisfaotion 
of  such  court  or  of  any  other  court  of  sammary  juris- 
diction for  the  same  county,  borough,  or  place,  that  the 
person  making  default  in  payment  of  such  civil  debt, 
instalment,  or  costs  either  has,  or  has  had  since  the  date 
of  the  order,  the  means  to  pay  the  sum  in  respect  of 
which  he  has  made  default,  and  has  refused  or  neglected, 
or  refuses  or  neglects,  to  pay  the  same,  and  in  any  such 
case  the  court  shall  have  the  same  power  of  imprison- 
ment as  a  County  Court  would  for  the  time  being  have 
under  the  Debtors'  Act  1869,  for  default  of  payment,  if 
such  debt  had  been  recovered  in  that  court,  but  shall 
not  have  any  qrreater  power.     .    .    . 

Sir  Edward  Clarke,  Q.C.  and  Courthope  Munroe 
for  the  District  Council. — An  appeal  lies  to  this 
court  from  the  decision  of  the  Qneen's  Bench 
Division.  The  subject  of  the  complaint  to  the 
joBtices  was  a  district  rate  made  under  the  Public 
Health  Act  1875,  not  a  poor  rate.  The  hearing 
of  the  complaint  was  governed  by  the  provisions 
of  sect.  6  of  the  Summary  Jurisdiction  Act  1879, 
and  under  sect.  35  of  that  Act  the  money  due 
under  the  rate  is  deemed  a  civil  debt.  The  im- 
prisonment that  might  possibly  result  in  conse- 
quence of  non-payment  of  this  rate  could  only  be 
inflicted  for  contempt  of  court  as  by  a  Coun^ 
Court  under  the  Debtors  Act  1869.  The  proceed- 
ings are,  therefore,  not  a  "criminal  cause  or 
matter "  within  sect.  47  of  Judicature  Act  1873. 
There  is  a  series  of  cases  with  regard  to  deci- 
sions of  the  Queen's  Bench  Division  upon  cases 
stated  by  justices,  being  judgments  in  a  criminal 


cause  or  matter  within  sect.  47  of  the  Jadica- 
ture  Act  1873,  in  which  it  was  held  that  no 
appeal  lay  to  the  Court  of  Appeal,  but  they  are 
aU  distinguishable  from  the  present  case.  The 
first  case  is 

Mellor  V.  Denham,  42  L.  T.  Bep.  493 ;  5  Q.  B.  DiT. 

467. 

That  was  decided  in  March,  1880,  but  as  the  de- 
cision of  the  Queen's  Bench  Division  upon  the 
case  stated  was  given  in  March,  1879,  the 
Summary  Jurisdiction  1879,  which  only  came 
into  operation  at  the  beginning  of  1880,  had  no 
application.  That  case,  therefore,  is  distinguishable 
from  the  present  case.  Two  cases  had  reference 
to  the  abatement  of  nuisances  under  the  Pnblic 
Health  Act  1&75  and  therefore  could  not  come 
within  sects.  6  and  35  of  the  Summary  Jurisdic- 
tion Act  1879 : 

Beg.  V.  Whitchurch,  45  L.  T.  Bep.  379 ;  7  Q.  B. 

Div.  534. 
Rook  *v.  Schofield,  64  L.  T.  Bep.  780;  nam.  Reg.  t. 

8chofield  I  (1891)  2  Q.  B.  428. 

The  next  case  also  did  not  come  within  the  Sam- 
mary Jurisdiction  Act  1879,  as  it  had  reference 
to  a  breach  of  the  provisions  of  the  Metropolitan 
Building  Act  1855,  by  covering  a  roof  with  mcom- 
bustible  materials : 

Payne  v.  Wright,  66  L.  T.  Bep.  148. 

The  only  case  that  raises  any  difficalty  is  the 
recent  decision  of  this  court  in 

Seaman  v.  Bwrley,  75  L.  T.  Bep.  91 ;  (1896)  2  Q.  B. 
344. 

In  that  case  the  appellant  had  been  summoned 
before  justices  in  petty  sessions  for  nonpayment 
of  a  poor  rate,  and  tne  justices  had  granted  a 
warrant  of  distress  for  the  amount  of  the  rate. 
The  Court  of  Appeal  held  that  the  judgment  of 
the  Queen's  Bench  Division  upon  the  case  stated 
by  the  justices  was  a  decision  in  a  ''  criminal  cause 
or  matter,"  and  therefore  no  appeal  lay  to  the 
Court  of  AppeaL  If  thatcase  is  mdistingnushable 
from  the  present  case,  we  submit  that  tiie  court 
ought  now  to  refuse  to  follow  it  as  given  per 
incuriam,  and  directly  contrary  to  the  provisions  of 
an  Act  of  Parliament.  Apparently  the  Summary 
Jurisdiction  Act  1879  was  never  called  to  the  at- 
tention of  the  court  in  the  course  of  the  argument. 
The  question  there  arose  upon  a  local  Act  (5  Geo. 
4  c.  cxxvi.)  which  was,  perhaps,  not  within  sect.  22 
of  Jervis's  Act  (11  &  12  Yict.  c.  43).  Lord  Shand 
has  said  that  "  The  fact  that  disobedianoe  to  an 
order  brings  with  it  a  liability  to  a  penalty  does 
not,  in  my  opinion,  make  the  original  proceeding 
one  of  a  peiULl  nature  any  more  than  imprison- 
ment to  cm oroe  obedience  to  an  order  in  a  civil 
proceeding  would  make  that  proceeding  one  of  a 
penal  character." 

Derby    Oorporation    v.  The    Dmbyehire     County 
Oounca,  77  L.  T.  Bep.  107 ;  (1897)  A.  C.  550. 

In  Seaman  v.  Burley  {ubi  tup.)  the  question  arose 
as  to  a  poor  rate ;  in  the  present  case  the  question 
is  as  to  a  district  rate  made  under  the  Public 
Health  Act  1875,  sects.  210  and  256.  Upon  a  rule 
niei  for  a  mandamus  having  been  obtained  calline 
upon  a  magistrate  to  show  cause  why  he  should 
not  issue  distress  warrants  for  the  nonpay- 
ment of  poor  rates,  Cockbum,  C.J.  said:  "In 
granting  a  distress  warrant  for  a  rate,  justices 
act  ministerially  under  43  Eliz.  c.  2,  s.  4,  and  not 
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as  a  Ck>Tirt  of  Summaiy  JnriBdiotioii  '* ;  and  aeain, 
*'  Hefre  the  money  is  not  reooverable  througn  an 
order  of  a  Court  of  Summary  Jnrisdiction.  The 
rate  iiaeU  is  the  order." 

lUg,  y.  Frice,  42  L.  T.  Bep.  439 ;  5  Q.  B.  DiT. 
800. 

Therefore,  in  the  case  of  a  poor  rate,  neither 
Jerris's  Act  nor  the  Summary  Jurisdiction  Act 
1879  have  any  application:  Seaman  y.  Burley 
(ubi  Slip.)  may  theraore  be  distingnished. 

Orippi,  Q.O.  and  Ryde,  for  the  Water  Company, 
did  not  raise  any  objection  to  the  hearing  of  the 
appeal. 

Smith,  L.J.— I  haye  come  to  the  conclusion 
that  we  haye  jurisdiction  to  hear  this  appeal.    No 
doubt  there  has  been  a  series  of  cases  from  MeUar 
y.  Denham  {ubi  sup,)  down  to  Seaman  y.  BwrUy 
(tt&t  ayp,)  in  which  deoiBions  of  the  Queen's  Bench 
Diyision  upon  cases  stated  by  justices  haye  been 
held  to  be    judgments  in  criminal  causes  or 
matters,  and   therefore,  under  sect.  47   of   the 
Judicature  Act  1873,  not  subjects  of  appeal  to 
this  court.    In  the  last  case,  Seaman  y.  Bwrhy 
{ubi  stM>.)  the  Summary  Jurisdiction  Act  1879  was 
not  called  to  the  attention  of    the  court;  and 
rightly  so,  because  it  had  been  held  that  the  Act 
had  no  application  to  the  enforcement  of  a  poor 
rate.    That  was  the  raMo  decidendi  of  the  court  in 
Beg.  V.  Price  (vhi  eup.),  as  is  clear  from  the  words 
of  Gockbum.  C.J.,  which  haye  been  cited  to  us, 
and  which  show  that  poor  rate  is  not  recoyerable 
through  an  order  of  a  court  of  summaxy  juris- 
diction.   The  esse  before  us  is  not  one  of  a  poor 
rate.    The  rate  in  thiscase is  a  district  rate  made 
mider  sect  210  of  the  Public  Health  Act  1875. 
By  sect.  256  of  the  Act,  if  any  person  assessed  to 
any  rate  made  under    the  Act   by  any  turban 
aathoritj  fails  to  pay  the  same  when  due  and  for 
the  space  of  fourteen  days  after  the  same  has 
been  lawfully  demanded  in  writing,  any  justice 
may  summon  the  defaulter  to  appear  before  a 
comt  of  summaiy  jurisdiction  "  to  show  cause  why 
the  rate  in  arrear  should  not  be  paid" ;  and  if  the 
defaulter  fails  to  appear  and  snow  cause,  "the 
court  may  make  an  order  for  payment  of  the 
flame,"  and  in  default  of  payment  may  issue  a 
distress  warrant.    This  shows  l^t  the  justices 
are  to  adjudicate  upon  the  case  of  a  person  who 
has  been  summoned  before  them  for  nonpa3rment 
of  a  district  rate  made  under  sect.  210.   Turning 
then  to  sect.  6  of  the  Summary  Jurisdiction  Act 
1879,  I  find  that  where,  under  any  Act,  whether 
past  or  future,  a  sum  of  money  claimed  to  be  due 
18  recoyerable  on  complaint  to  a  court  of  summary 
jurisdiction,  and  not  on  information,  such  sum 
shall  be  deemed  a  dyil  debt,  and  if  recoyered 
snmmarilT,  is  only  to  be  recoyered  in  the  manner 
provided  by  the  Act.    Then  sect.  35  prorides  that 
payment  is  to  be  enforced  in  the  same  way  as  a 
Clonnty  Court  would  enforce  it,  so  that  imprison- 
ment  would  only  follow  if  the  defaulter  has  or 
has   had  means,  but  refuses  to  pay.     Such  a 
matter  as  that  is  not  a  criminal  cause  within 
Jerris's  Act    The  effect  of  the  Act  of  1879  is  to 
make  a  district  rate  recoyerable  only  as  a  dyil 
debt.    The  judgment  of  the  Queen's  bench  Diri- 
aen  was  thmfore  not  a  jud^pient  in  a  "criminal 
cause  or  matter."  Theprelimmaiy  objection  fails, 
and  we  must  hear  the  appeeJ. 

BiGBT,  L.  J.— I  agree. 
Mao.  CAS.«*yoL.  XIX. 


Collins,  L.J. — ^I  am  of  the  same  opinion,  and 
for  the  same  reasons. 

Freliminary  objection  overruled. 

Solicitors  for  the  Water  Company,  iMmfea/r^ 
Tanner  and  Lanfear, 

Solicitors  for  the  District  Council,  Kent  and 
Son, 


Dec,  7  cmd  8, 1898. 
(Before  Smith,  Biqbt,  and  Collins,  L.JJ.) 

SOUTHWABK  AND  YATTXHALL  WaTBE  CoMPANT 

V.    Hampton    Ubban     Distbigt    Council 

(No.  2).  (a) 

APPIAL  FBOM  THB  QUBBN'S  BBNOH  DIVISION. 

Bates — Assessment — Urban  district  rate— "  Land 
covered  with  water*' — Artificial  reservoir  of 
water  company — Public  Health  Act  1875  (38  Jt 
39  Vict,  c,  55),  s,  211. 

An  artifi^cial  reservoir  constructed  by  a  water  com- 

pany    at    a    large  expense  partly   below    and 

partly  above  the  natural  surfcuie  of  the  ground, 

for    the   purpose    of   storing  water,    is    **  Umd 

covered  with  water,"   within  the   meaning  of 

sect,  211,  sub-sect,  1  (6)  of  the  Public  Health  Act 

1875. 

This  was  an  appeal  by  the  Hampton   Urban 

District    Council    from    the    decision    of    the 

Diyisional  Court  (Wright  and  Darling,  JJ)  upon 

a  sp^caal  case  stated  by  justices. 

The  Hampton  Urban  District  Council  preferred 
a  complaint  at  petty  sessions  against  the  South- 
wark  and  Yauxhall  Water  Company  for  not 
haying  paid  two  sums  of  972.  and  402.  for  which 
the  company  had  been  duly  rated  and  assessed  by 
two  ^pneral  district  rates  made  by  the  urban 
council  on  the  13th  April  1897  and  the  13th  Oct 
1896  respeotiyely. 

The  rates  were  duly  made  and  demanded  by  the 
urban  council  of  the  company,  and  the  company 
were  therein  rated  in  respect  of  nart  of  a  reseryoir 
(described  in  the  rates  as  "Large  Beeeryoir, 
Sunnyside  "),  the  net  annual  yalue  of  which  part 
was  1940Z.,  and  the  sums  of  972.  and  402.  charged 
against  the  company  in  the  rates  were  calculated 
on  the  full  net  yalue  of  19402. 

The  company  had  tendered  to  the  urban  council 
in  respect  of  the  rates  the  sum  of  342.,  being  the 
total  of  the  sums  chained  by  the  rates  calculated 
on  one-fourth  part  onhr  of  the  net  annual  yalue, 
and  the  urban  council  had  refused  to  accept  the 
same. 

It  was  contended  by  counsel  on  behalf  of  the 
urban  council  that  the  company  were  liable  to 
pay,  in  respect  of  the  rates,  sums  calculated  on 
the  full  net  annual  yalue  of  the  reseryoir  as  ascer- 
tained by  the  yaluation  list  then  in  force. 

It  was  contended  on  behalf  of  the  company 
that  the  reseryoir  was  "  land  coyered  with  water,^' 
within  the  meaning  of  sect.  211,  sub-sect.  1  (b), 
of  the  Public  Health  Act  1875,  and  that  conse- 
quently the  company  ought  to  be  assessed  in 
rei^>ect  thereof  in  the  proportion  of  one  fourth 
part  only  of  the  net  annual  yalue  thereof. 

The  reseryoir  was  partly  in  the  Hampton 
Urban  District  and  pamy  in  the  pariah  of  Sun- 
bury.  The  total  water  area  was  10}  acres ;  the 
bed  of  the  reseryoir  consisted  of  a  lining  of 
concrete  9  inches  thick  laid  on  the  earth,  which 

(•)  B«port6d  by  J.  H.  WillUiii,  Bi^,  BurlstCMkt-LAw. 
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kad  been  excayated  ao  that  the  bed  of  the  reaer- 
Yoir  was  seyeral  feet  below  the  suifaoe  of  the 
siirrotinding  land;  the  reservoir  was  sarronnded 
on  all  four  sides  bj  an  earthen  embankment  lined 
with  oonorete  9  inches  thick,  and  faced  as  to  the 
npper  12  feet  thereof  with  bricks  4^  inches  in 
thickness,  the  whole  bein^  snrronnded  with  a 
brick  coping  14  inches  in  width. 

The  embankment  was  used  solely  for  the 
purpose  of  keeping  the  water  in  the  reservoir, 
and  varied  from  10  to  18  feet  high  above  the 
natural  surface  of  the  ground,  and  had  a  depth  of 
about  35  feet. 

The  reservoir  was  used  simply  for  storing  water, 
which  was  in  part  conducted,  and  in  part  pumped, 
therein  from  the  river  Thames,  and  was  coverod 
permanently,  and  not  intermittently,  with  water, 
except  when  the  reservoir  was  emptied  for  the 
purpose  of  cleaning  it,  which  would  take  about  a 
wees. 

The  reservoir  had  been  constructed  about 
three  ^ears,  and  had  been  cleaned  only  once  in 
that  time,  and  in  the  future  would  probably  be 
emptied,  on  the  average,  about  once  in  diree 
years. 

The  total  cost  of  constructing  this  reservoir 
was  63,000Z. 

The  company  had  been  rated  and  assessed  in 
respect  of  that  part  of  the  reservoir  which  was 
in  the  parish  of  Sunbury,  and  outside  the 
Hampton  Urban  District,  in  the  proportion  of 
one  fourth  part  only  of  the  net  annual  value 
thereof.  It  nad  been  the  practice  to  rate  other 
water  companies  in  respect  of  similar  reservoirs  in 
the  like  proportion. 

The  justices  held  that  the  reservoir  was  not 
"land  covered  with  water,"  the  same  being  in 
their  judgment,  by  reason  of  its  construction,  in 
the  nature  of  a  vessel  juilt  with  cement  for  the 

Oose  of  storing  water,  partly  embedded  in  the 
,  and  was  therefore  rightly  rated  at  its  full 
net  annual  value. 

The  justices  accordingly  ordered  pa3rment  of 
the  sums  demanded,  and  stated  the  al)ove  facts 
in  a  spedal  case  for  the  opinion  of  the  Queen's 
Bench  Division,  the  questions  being :  (I)  Whether 
the  reservoir  therein  describe^  was  or  was  not 
"land  covered  with  water"  within  the  meaning 
of  sect.  211,  sub-sect.  1  (h)  of  the  Public  Health 
Act  1875 ;  and  (2)  whether  the  company  ought  to 
be  rated  in  respect  thereof,  under  the  said  section, 
in  the  proportion  of  one-fourth  part  only  of  the 
net  annual  value  of  the  reservoir,  or  upon  the  full 
net  annual  value  thereof. 

The  Public  Health  Act  1875  (38  &  39  Yict 
c.  55)  provides : — 

Sect.  211.  With  respeot  to  the  Moeflsment  and  levying 
of  general  distriot  rates  nnder  this  Act  the  following 
proviaionB  ahall  have  effect;  (namely)  —  (1)  General 
distriot  rates  shall  be  made  and  levied  on  the  oocupier 
of  all  kinds  of  property  for  the  time  being  by  law 
assessable  to  any  rate  for  the  relief  of  the  poor,  and 
shall  be  assessed  on  the  full  net  annual  value  of  snoh  pro- 
perty, asoertained  by  the  valuation  list  for  the  time  being 
in  foroe,  or,  if  there  is  none,  by  the  rate  for  the  relief  of 
the  poor  made  next  before  the  making  of  the  assessment 
under  this  Act,  subject  to  the  following  exceptions, 
regulations,  and  oonditionB;  (namely,) — (b)  The  owner 
of  any  tithes,  or  of  any  tithe  oommutation  rentcharge, 
or  the  oooupier  of  any  land  used  aa  arable,  meadow,  or 
pasture  ground  only,  or  aa  woodlands,  market  gardens, 
or  nursery  gronndt,  and  the  occupier  of  any  land  covered 


]  with  water,  or  used  only  as  a  oanal  or  towing  path  for 
the  same,  or  aa  a  railway  oonstruoted  under  tiie  poweia 
of  any  Act  of  Parhaiaent  for  publio  oonveyaaoe,  sliaJl 
be  nsBoeood  in  respeot  of  the  same  in  the  proportion  of 
one-fourth  part  only  of  snoh  net  annual  value  thereof. 

The  Divisional  Court  (Wright  and  Darling,  J  J.) 
held  that  the  reservoir  was  "  land  covered  with 
water"  within  the  meaning  of  sect.  211,  sub- 
sect.  1  (6)  of  the  Public  Health  Act  1875,  and 
allowed  the  appeal  of  the  company  (18  Cox  Mas. 
Cas.  466 ;  78  L.  T.  Bep.  420). 

The  HamptontUrban  District  Council  appealed. 

Sir  E.  Clarke,  Q.C.  and  Cowrthorpe  Munroe  for 
the  appellants.  —  An  artificial  reservoir,  con- 
structed at  great  expense  for  the  purpose  of 
storing  water,  is  not  '*  land  covered  with  water  " 
within  the  meaning  of  sect.  211  (1)  (h)  of  the 
Public  Health  Act  1875.  Those  words  in  that 
Act  ought  to  be  construed  as  meaning  land  which 
is  natiuraUy  covered  with  water,  as  ponds  and 
lakes.  An  artificial  reservoir,  such  as  this,  is 
merely  a  large  tank  placed  wj^oa  the  land,  and 
cannot  be  called  land  covered  with  water.  It  has 
been  decided  that  a  dock  filled  with  water  is  not 
"property  other  than  land"  within  the  meaning 
of  sect,  o^  of  the  Lighting  and  Watching  Act 
1833  (Peto  V.  Overseen  of  West  Ham,  2  E.  &  E. 
144) ;  and  that  the  towing  path  of  a  canal  is  not 
"property  other  than  land  within  the  meaning 
of  that  Act  (Beg.  v.  Oveneers  of  Neath,  24  L.  T. 
Bep.  871 ;  L.  Bep.  6  Q.  B.  707),  and  the  same  has 
been  decided  with  regard  to  a  railway : 

Beg,  V.  Midland  BaiUoay  Oompany,  32  L.  T.  Bep. 
758 ;  L.  Bep  10  Q.  B.  889. 

In  Thwrehy  v.  Chwrchwardene,  &e.,  of  Briercliffe- 
wUKB^twistU  (71  L.  T.  Bep.  849 ;  (1895)  A.  C. 
32)  those  cases  were  approved,  and  adverse 
comments  were  made  upon  the  decisions  as  to 
the  meaniiu^  of  "  land  covered  with  water."  The 
cases  in  which  it  has  been  held  that  a  reservoir 
and  a  dock  were  '*  land  covered  with  water " 
within  the  meaning  of  earlier  Acts  than  the 
Public  Health  Act  1875,  if  they  govern  the 
construction  of  the  Act  of  1875,  were  wrongly 
decided  and  ought  to  be  overruled.  Those  cases 
are: 

Beg,  V.  Birmingham  Waierwiyrke  Company,  4  L.  T. 

Bep.  242  ;  1  B.  A  S.  84  ; 
Nmoport  Dock  Company  v.  Newport  Local  Board, 

6  L.  T.  Bep.  456;  2  B.  A  S.  708  ; 
East  London  Watenoorke  Company  v.  Leyton  Sewer 

AutlwrUy,  L.  Bep.  6  Q.  B.  669. 

None  of  these  cases  are  binding  upon  this  oourt 

C.  A.  Crippa,  Q.C.  and  W.  C.  Byde  for  the 
respondents. — The  only  question  upon  this  appeal 
is  whether  this  reservoir  is  "  land  covered  with 
water,"  within  the  meaning  of  sect.  211,  sub- 
sect.  1  (&),  of  the  Public  ^alth  Act  1875.  The 
words  contained  in  the  Lighting  and  Watching 
Act  1833  (3  &  4  Will.  4,  c.  90)  are  entirely  diffe- 
rent  from  the  words  of  the  Public  Health  Act 
1875,  and  the  cases  decided  upon  the  former  Act 
are  not  authorities  in  any  way  as  to  the  mean- 
ing of  these  words  in  the  latter  Act.  All  the 
cases  principally  relied  on  by  the  appeUants  are 
decisions  upon  the  Act  of  1833.    They  are : 

Peto  V.  Oveneere  of  Weet  Bam,  2  E.  ft  E.  144; 
Beg,   V.   Overeeen  of  Neath,  24  L.   T.  Bep.  871 ; 

L.Bep.  6Q.B.  707; 
Beg.  V.  Midland  BaiUoay  Company,  32  L.  T.  Bep. 
1  753 ;  L.  Bep.  10  Q.  B.  889 ;       • 
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ITiurtdy  t.  CHiwrek/wardeiu,  ^c,  of  BriercUfft^ 
foOh-EzHotBtle,  71  L.  T.  Bep.  849 ;  (1895)  A.  C. 
32. 

The  simple  question  under  sect.  211  of  the  Public 
Health  Act  1875  is  whether  a  reservoir  of  the 
usual  construction,  comes  within  the  words 
"land  covered  with  water."  With  reference  to 
the  meaning  of  those  words  there  have  been 
several  decisions  which  all  clearly  decide  that 
such  an  artificial  construction  as  this  comes 
within  those  words : 

B«j7..T.  Birmingham  Waterworks  Oom^ptmy,  4  L.  T. 

Bep.  242 ;  1  B.  &  S.  84 ; 
Netoport  Dock  Company  v.  Ne%Dport  Local  Boards  6 

L.  T.  Bep.  456 ;  2  B.  &  S.  708 ; 
East  London  Watenoorks  Company  v.  Leyton  Sewer 

Authority,  L.  Bep.  6  Q.  B.  669. 

The  words  "  land  covered  with  water,"  in  sect.  211 
must  refer  to  artificially  constructed  reservoirs, 
and  mmiiar  constructions,  for  in  practice  natural 
lakes,  ponds,  and  rivers  are  never  rated  sepa- 
rately from  the  land.    [They  were  stopped.] 

Courthope  Munroe  replied. 

Smith,  L.  J. — I  am  of  opiuion  that  this  appeal 
must  be  dismissed.  There  is  a  fallacy  which 
underlies  the  whole  of  the  argument  on  behalf  of 
the  appellants.  Cases  decid^  upon  another  Act 
axe  brought  forward  and  relied  upon  as  authori- 
ties for  the  construction  of  this  Act  in  which  the 
words  are  totally  different  from  those  in  the 
other  Act.  That  is  really  the  whole  argument  on 
behalf  of  the  appellants.  All  those  cases  upon 
which  the  appellants  rely  were  decided  upon  the 
Lighlang  and  Watchii:^  Act  1833  (3  &  4  Will.  4, 
c.  90)  in  which  the  wor£i  are  nothing  like  tbose  in 
the  Public  Health  Act  1875,  the  Act  now  under 
consideration.  In  this  case  the  water  company 
claim  to  be  entitled  to  be  assessed  in  respect  of 
one-fonrth  part  only  of  the  net  annual  viQue  of 
their  reservoir,  under  sect.  211  (1)  (h)  of  the  Public 
Health  Act  1875.  The  Hampton  Urban  District 
Oooncil  assessed  the  water  company  on  the  full' 
net  auiual  value  of  the  reservoir.  The  water 
company,  having  been  ordered  by  justices  to  pav 
the  rate,  apx>ealed  on  a  special  case  to  the  Queen  s 
Bench  Division,  and  the  Queen's  Bench  Division 
baa  held  that  the  company  is  entitled  to  be 
aaaessed  on  one-fourth  part  only  of  tiie  net 
annual  value.  I  will  first  consider  the  words  of 
sect  211  (1)  (&)  of  the  Public  Health  Act  1875,  upon 
which  this  case  must  be  decided,  without  refer- 
-ence  to  the  cases  which  have  been  decided  upon 
the  Lighting  and  Watching  Act  1833.  Sect. 
211  (1)  (6)  provides,  with  respect  to  rates  in  urban 
districts,  that  ''general  district  rates  shall  be 
made  and  levied  on  the  occupiers  of  all  kinds  of 
property  for  the  time  being  assessable  to  any  rate 
lor  the  relief  of  the  poor,  and  shall  be  assessed 
on  the  full  net  annnal  value  of  such  property 
.  subject  to  the  following  exceptions,  regu- 
lations, and  conditions,  namely  ...  (&)... 
the  occupier  of  any  land  covered  with  water,  or 
used  only  as  a  canal  or  towing-path  for  the  same 
.  .  shall  be  assessed  in  respect  of  the  same 
in  the  proportion  of  one'^f  ourth  part  only  of  such 
net  annual  value  thereof.**  It  seems  to  me 
that  the  words  of  this  section  are  clear,  and 
that  it  is  not  necessary  to  consider  the  words 
of  a  different  section  of  a  different  Act  or 
the  cases  decided  thereon.  Upon  looking  at 
^e  cases  which  have  been   decided   upon   the 


words  which  are  in  this  section  of  this  Act  of 
Parliament,  it  seems  to  me  that  the  case  of  the 
appellants,    that   this   reservoir   is   not    "  land 
covered  with   water,"  is  unarguable.    What  is 
the  prima  facte  meaning  of  "  find  covered  with 
water "  P    Is   a   reservoir    "  land   covered   with 
water,"  or  is  it  not  P     I  say  that  it  is ;  that  a 
reservoir  is  "land  covered  with  water."    If  the 
words  of  sect.   211    (1)  (h)  do   not  refer  to  a 
reservoir,  to  what  do  they  refer  P    It  is  true  that 
ordinary  lakes  and  ponds  are  never  rated  se^- 
rately.    It  is  said  that  this  reservoir  is  artificial 
and  has  been  constructed,  with  a  great  expendi- 
ture of  money,  of  concrete  and  bricks  and  with 
high  embankments,  and  that,  therefore,  it  cannot 
be  "  land  covered  with  water  "  within  the  meaning 
of  sect.  211.   Has  that  ar^ment  any  foundation  r 
Take  the  next  exception  m  sect.  211 — **  land  used 
only  as   a   railway" — it  requires   a  very  large 
expenditure  of  money  to  construct  a  railway.    It 
cannot,  therefore,  have  been  intended  that,  if  a 
large  expenditure  of  money  has  been  made,  the 
owner  of  the  property  is  not  to  have  the  benefit  of 
the  reduction  of  the  assessment  to  one-fourth  of 
the  net  annual  value.    It  seems  to  me  that,  upon 
the  true  construction  of  the  Act,  this  reservoir  is 
*'  land  covered  with  water  "  within  the  meaning  of 
sect.  211.    How,  then,  does  the  Question  stend 
with  regard  to  the  authorities  P    1  will  take  the 
cases  which  have  been  decided  upon  the  very 
words  contained  in  this  Act.    In  1861  the  case  of 
Beg.  V.  Birmvngham  Waterworks  Company  (4L.  T. 
Bep.  242 ;  IB.  &  S.  84)  was  decided.    The  ques- 
tion there  was  whether  an  artificial  reservoir  came 
within   the  words,  "the  occupiers  of  any  land 
covered  with  water,"  contained  in  a  private  Act 
— ^the  Birmingham   Improvement   Act.     Those 
words  are  the  very  same  as  those  used  in  the  Public 
Health  Act  1875.    It  was  attempted  to  rate  the 
Birmingham  Waterworks  Company  upon  the  full 
net  annual  value  of  the  reservoir.     The  question 
came  before  the  Court  of  Queen's  Bench  upon  a 
special  case.      That  court  was  then  the  great 
court  for  settling  all  questions  of  rating,  and 
Blackburn,  J.,  who  was  then  a  member  of  the 
court,  was  a  very  great  authority  upon  questions 
of  rating.     In  that  case  Cockbum,  C.J.  said: 
"  With  rt-spect  to  the  first  of  these  points  that  has 
been  argued  before  us,  it  is  very  clear  that  the 
statute  imposes  a  rate  of  one-fourth  part  onlv  of 
the  net  annual  value  on  the  occupiers  of  '  land 
covered  with  water,*  and  it  is  impossiole  to  say  that 
a  reservoir  does  not  come  within  that  description. 
The  argument  of  Mr.  Lush  might  perhaps  be  pro- 
perly addressed  to  a  committee  of  the  House  of 
Commons,  when  about  to  legislate  on  tiiis  matter, 
and  consider  whether  reservoirs  ought  to  have  the 
immunity  claimed  for  them ;  but  the  language  of 
the  statute  before  us  so  plainly  includes  the  matter 
or  thing  in  question  tnat  it  would  be  going  too 
far  to  say  that,  for  some  speculative  reason,  it 
ought  to  be  held  excluded."    The  reservoii*  in 
that  case  was  artificial  and  constructed  of  stone. 
I  agree  entirely  with  what  was  said  by  Cockbum, 
C.J.  and  with  the  whole  judgment  of  the  ooxirt — 
that  the  only  remedy  was  to  go  to  Parliament  and 
get  a  legislative  alteration  of  the  law.    In  that 
case,  the  case  of  Peto  v.  The  Overseers  of  West  Ham 
(2  E.  &  £  144)  was  not  cited,  it  being  a  decision 
upon  the  words  of  the  Lighting  and  Watehing 
Act  1833,  which  are  "  pro^rty  (other  than  land). 
It  was  not  cited,  because  it  was  only  an  authority 
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upon  the  words  of  the  Act   of   1833,  and  no 
antfaority   as   to   what   is    ''land  covered  with 
water."    The  next  case  which  is  material  is  the 
case  of  Newport  Dock  Compam/y  y.  Newport  Local 
Board  (6  L.  T.  Bep.  456 ;  2  B.  &  S.  70^),  in  which 
it  was  held  that  a  dock  was  '*  land  covered  with 
water"  within  the  meaninar  of  sect  55  of  the 
Local  Grovemment  Act  185o.    In  that  case,  Peto 
▼.   Overseers  of  We$t  Ham  (vhi  tup )  was  cited. 
Then,  after  the  Court  of  Queen's  Bench  had  given 
those  two  decisions,  the  Sewage  Utilisation  Act 
of  1867  was  passed,  in  which  precisely  the  same 
words  were  used.    Therefore,  in  1867  the  Legisla- 
ture, with  notice  of  those  decisions  in  which  it  had 
been  said  that  any  change  must  be  obtained  from 
the  Legislature,  passed  an  Act  of  Parliament 
repeating  those  very  same  words,  ''occupier  of 
land  covered  with  water."    Yet  we  are  now  asked 
to  say  that  those  two  oases  were  wronjB^ly  decided, 
though  the  Legislature  has  in  effect  said  that  they 
were  right.    In  1871  the  case  of  The  East  London 
Waterworks  Company  v.  Leyton  Sewer  Authority 
(L.  Bep.  6  Q.  B.  669)  was  decided  upon  the  con- 
struction of  the  words,  "  land  covered  with  water," 
in  the  Sewage  Utilisation  Act  1867;    and  the 
Court  of  Queen's  Bench  asain  put  the  same  con- 
struction upon  those  words.    It  was  there  held 
that  the  filter  beds  of  the  water  company  were 
"  Land  covered  with  water,"  and  the  same  mean- 
ing was  given  to  those  words.    There  were,  there- 
fore, those  three  cases,  decided  in  1861, 1862,  and 
1871,  upon  the  meaning  of  the   words,  "  land 
covered  with   water."    Then   came   the   Public 
Health  Act  1875--a  general  Act — and  enacted 
in    express    terms,    in   sect.    211,    that   "land 
covered  with  water"  should  have  the   benefit 
o£  the  exception.    In  the  face   of  those   deci- 
sions, followed  by  that  statute,  the  court  can- 
not say  that  "land  covered  with  water"  in  that 
statute  means  aomethinff  else  than  it  was  held  to 
mean  in  those  cases.    Then  we  come  to  the  other 
set  of  cases,  commencing  with  the  case  of  Peto  v. 
Overseers  of  West  Ham  (2  E.  &  E.  144),  in  1859. 
There  the  question  was  whether  a  dock  was  pro- 
perty within  the  description  "  houses,  buildingps, 
and  property  (other  tmui  land)"  contained  in 
beet.  &  of  the  Lighting  and  Watching  Act  1833, 
or  was  "  land "  merelv  and  entitled  to  be  rated 
at  one  fourth.    The  Cfourt  of  Queen's  Bench  held 
that  it  came  within   the   first  description  and 
was  liable  to  be  rated  upon  the  full  value.    It  is 
not  necessary  to  consider  whether  that  decision 
was  right  or  not,  because  it  does  not  appl^  in  the 
present  case.    Then,  in  1871,  the  case  of  Beg,  v. 
Overseers  of  Neath  (24  L.  T.  Bep.  871 ;  L.  Bep.  6 
Q.  B.  707)  was  decided  upon  the  terms  of  sect.  33 
of  the  Lighting  and  Watering  Act  1833.    The 
words  of  tnat  Act  are  different  from  those  of  the 
Public  Health  Act  1875.    There  the  question  was 
whether  a  canal  and  towing  path  was  "  property 
(other  than  land) "  within  the  meaning  of  that  Act, 
and  it  was  held  not  to  be  "  property  (other  than 
land)."     In  Beg,  v.  Midland  Baihoay  Company 
(32  L.  T.  Bep.  753 ;  L.  Bep.  10  Q.  B.  ^),  decided 
upon  that  same  Act  of  1833,  the  question  was 
wnether  a  railway  was  "property  (other  than 
land),"  and  it  was  held  that  it  was  not.    It  seems 
to  me,  therefore,  that  these  three  cases  are  not 
in  any  way  applicable  to  the  (mestion  of  the  con- 
struction of  sect.  211  of  the  JENiblio  Health  Act 
1875.    The  last  case  is  that  of  Thu/rshy  r.  Church- 
wardens,  &%.,  of  BrwrcUffe-mth-EaetwuiU  (71 L.  T. 


Bep.  849;  (1895)  A  G.  32).  It  is  oontoided  that, 
in  that  case.  Lord  Herschell  overruled  the  earlier 
cases,  but  I  cannot  find  that  he  overruled  aiir 
case  which  had  been  decided  upon  the  words 
contained  in  the  Act  of  1875.  It  is  true  that 
lie  said  something  in  disparagement  of  the 
reasoning  in  some  of  those  cases,  but  that  does 
not  affect  the  question  as  to  the  meaning  of 
tiie  words  in  the  Act  of  1875.  I  think,  tliere- 
f ore,  that  the  dedsion  of  the  Queen's  Bench 
Division  was  right,  and  l^t  this  appeal  most  be 
dismissed*  • 

BiOBT,  LJ*. — I  am  of  the  same  opinion.  I 
a^pee  with  iJl  that  Smith,  L.J.  has  said,  and  I 
will  only  say  a  word  or  two  as  to  a  matter  which 
gave  me  some  difficulty  during  the  argument. 
Thajb  matter  is  the  fact  i^t,  in  sect  211  of  the 
INiblic  Health  Act  1875,  the  words  "  or  used  only 
as  a  canal  or  towing-path  for  the  same "  follow 
after  the  words  "  any  hind  covered  with  water.** 
It  seemed  to  be  curious  ^at  "  canal "  should  be 
specially  mentioned,  but  the  explanation  seems 
to  be  that  the  words  "or  towinff-path  for  the 
same  "  are  added.  It  is  probable  that  a  "  canal  ** 
is  specially  mentioned  for  the  purpose  of  intro- 
ducmg  the  "towing-path"  into  the  exception, 
for  it  IS  true  that  "  a  canal "  is  "  land  covered  with 
water,"  but  doubtful  as  to  the  towing-path  be- 
longing to  a  canaL  I  am  now  satisfiea  that  no 
substantial  argument  can  be  founded  upon  the 
inclusion,  in  sc^  211,  of  the  words  "  or  used  only 
as  a  canal  or  towing-path  for  the  same."  I  cannot 
see  any  injustice  in  this  construction  of  the  Act. 
If  a  railway,  or  reservoir,  or  canal,  is  made  upon 
land,  the  probability  is  that  the  ratepayers  get 
an  immediate  advantage  from  the  large  expendi- 
ture of  money  by  a  much  increased  assessment. 
1  agree,  therefore,  that  the  appeal  fails,  and  must 
be  dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion,  and 
upon  the  same  srounds.  1  feel  no  such  difficulty 
as  the  learned  ludges  in  the  court  below  seem  to 
have  felt  in  following  the  decisions  which  have 
been  given  upon  the  words  contained  in  this  Act 
of  Parliament.  I  do  not  see  how  a^  other  deci- 
sion could  have  been  arrived  at.  When  once  it 
is  shown  that  the  property  in  question  is,  in  fact, 
covered  with  water,  it  at  once  comes  within  the 
words  of  sect  211  of  the  Public  Health  Act  1875, 
"land  covered  with  water."  Therefore,  upon  the 
ground  that  the  question  has  already  been  de- 
cided, and  that  those  decisions  were  ri^ht,  I  am 
of  opinion  that  the  judgment  of  the  coiurt 
below  was  right,  and  that  this  appeal  must  be 

^°^^«»®^  Appeal  dismiued. 

Solicitors  for  the  appellante,  Kent  and  Son. 
Solicitors  for  the  respondente,  Lanfear,  Tanner 
and  Lanfear. 
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Nov.  30,  Dec  1  and  20, 1898. 

(Before  Livdlby,  M.B.,  Chitty  and 
Williams,  L.J J.) 

liTONS  V,  WiLKINS  (No.  2).  (a) 
▲PPXAL  FROM  THE  CHANCBBY  DIYISIOK. 

IVade  union — Strike— Picketing — "  Watching  or 
begetting  " — Nuisance — Injunction — Conspvra/yy 
and  Protection  of  Property  Act  1875  (S^  A  39 
Viet,  c.  86)  s,  7. 

Waiehina  or  besetting  a  ma/n*s  house  vnth  a  view  te 
eomrpei  him  to  do  or  not  to  do  what  it  is  lawful 
for  hi/m  not  to  do  or  to  do,  is  wrongful  and  totth- 
out  lawful  authority  within  sect  7  of  the  Con- 
spiracy and  Protection  of  Property  Act  1875 
unUes  some  reasonable  justification  for  it  is 
coneisierU  vnth  the  evidence. 

It  is  wrongful  to  walch  or  beset  a  house  simply  in 
order  to  peacefully  persuade  others  to  conduct 
ihemselves  in  some  particuUtr  way  which  is  not 
unlawful  for  them  to  follow, 

"  Such  other  person  "  in  sect,  7  of  the  Conspiracy 
and  Protection  of  Property  Act  1875  means 
"  any  other  person  " ;  (md  tnerefore  to  beset  one 
person*s  house  with  a  view  to  compel  someone 
else  is  an  offence  within  thai  section. 

An  injunction  therefore  wHl  be  granted  to  restrain 
persons  from  watching  or  besetting  the  works  or 
place  of  business  of  an  employer  or  person  work* 
ing  for  him  for  the  purpose  of  peaceably  per- 
suading  or  otherwise  preventing  persons  from 
working  for  him  or  for  any  pu/rpose  except 
merely  to  obtain  or  communicate  vnjormation, 

Allen  y.  Flood  (77  L,  T,  Rep,  717  ,•  (1898)  A,  C,\) 
distinguished. 

Decision  of  Byrne,  J,  affirmed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 
(reported  18  Cox  Mag.  Oas.  578 ;  78  L.  T.  Rep.  618) 
at  the  hearing  of  the  action  in  favour  of  the 
plaintilEs. 

The  ease  had  heen  before  the  court  on  a  former 

occasion  on  an  appeal  from  an  interlocutorr  in- 

^  junction   granted  dv  North,  J.   (74  L.  T.  Kep. 

358;  (1896)  1   Ch.  811),  when  his  decision  was 

affirmed. 

The  object  of  the  action  was  to  stop  certain 
trade  union  officials  picketing  the  plaintifEs'  works, 
aad  also  the  premises  of  one  Schoenthal,  who 
was  largely  engaged  in  makins  goods  for  them, 
in  order  to  prevent  people  m>m  working  for 
them,  a  strike  having  been  ordered  against  the 
plaintiffs. 

W,  H,  CozenS'Hardy  for  the  appellants. — Since 
the  decision  of  this  court  on  the  motion  for  the 
interlocutory  injunction  the  case  of  AUen  v. 
Flood  (77  L.  T.  Rep.  717 ;  (1898)  A.  C.  1)  has 
been  decided,  and  alters  the  law  in  favour  of  the 
appellants.  Peaceful  persuasion  is  not  unlawful 
imder  sect.  7  of  the  Conspiracy  and  Protection  of 
Property  Act  1875.(6)     It   was    not  unlawful 

(a)  Beported  by  W.  0.  Bus,  Ebq.,  BftiTlit«r-ftt-L*w. 

(b)  The  Conspixaoy  and  Piotootioii  of  Property  Act 
1B75,  B.  7,  providee  x  '*  Every  person  who,  with  a  view  to 
eompel  any  other  pereon  to  abstain  from  doing  or  to  do 
any  aot  wbioh  snoh  other  person  has  a  legal  right  to 
do  or  abstain  from  doing,  wrongfully  and  without  legal 
snthority  {inter  alia)  (4)  watches  or  besets  the  house  or 
otlier  place  where  such  other  person  resides,  or  works, 
or  oarries  on  business,  or  happens  to  be,  or  the  approaoh 
to  iaoh  boose  or  place,  shall,  on  conviction  thereof  by  a 
oonrt  of  summary  jnrisdicticai,  or  on  iodiotment  as  here- 
inafter mentioned,  be  liable  either  to  pay  a  penalty  not 


before  that  Act,  and  there  is  nothing  in  it  to 
alter  the  law  in  that  respect ;  in  fact,  it  makes  it 
less  stringent : 

6  Geo.  4,  o.  129,  s.  3  ; 

22  Vict.  0.  34,  s.  1 ; 

Criminal  Law  Amendment  Act  1871  (34  &  35  Yiot. 

c.  32),  s.  1 ; 
Reg,  V.  Druitt,  10  Cox  C.  C.  592,  600  ; 
Reg,  V.  Shepherd,  11  ib.  325  ; 
Reg,  V.  Hibbert,  13  ib,  82  ; 
Connor  v.  Kent,  65  L.  T.  Bep.  573  ;  (1891)  2  Q.  B. 

545,  550,  551. 

The  compulsion  referred  to  in  sect.  7  of  the  Act 
of  1875  refers  to  physical  violence  or  intimidation. 
There  is  no  evidence  of  anything  of  that  kind  in 
this  case.  The  specific  acts  complained  of  ought 
to  be  alleged : 

Reg.  y.  McKenxie,  67  L.  T.  Bep.  201;  (1892) 
2  Q.  B.  519. 

Besides  the  act  must  be  done  wron^ully,  and 
Allen  V.  Flood  {vhi  sup.)  shows  that  it  must  be 
some  legal  right  which  is  infringed,  and  no  legal 
right  of  the  plaintiffs  has  been  infringed.  The 
mere  fact  that  annoyance  is  caused  does  not 
render  an  act  wrongfiu.  The  Act  of  1875  forbids 
**  wrongfully  "  watching  or  besetting,  which  shows 
that  the  Legislature  contemplated  that  there 
might  be  watching  and  besetting  which  was  not 
wrongful.  The  proviso  at  the  end  of  the  section 
that  attending  in  order  merely  to  obtain  or  com- 
municate facts  shall  not  be  deemed  watching  or 
besetting  does  not  mean  that  all  other  watcmng 
or  besetting  is  wrongful.  The  meaning  of  the 
word  "  wrongful "  vras  considered  by  Bowen,  L. J. 
in 

Mogul  Steamship  Company'  Limited  v.  McGregor 
and  Co.y  66  L.  T.  Bep.  1 ;  23  Q.  B.  Div.  598, 
612. 

But  if  Lyons  and  Sons  are  entitled  to  an  injunc- 
tion witn  reference  to  their  own  premiaes,  they 
cannot  obtain  one  with  reference  to  those  of 
Schoenthal,  even  though  they  sufEer  in  conse- 
quence of  their  watching  and  besetting  there.  He 
is  not  a  party  to  the  action,  and  the  plaintiff  is 
not  entitled  to  an  injunction  restraming  the 
besetting  of  another  man's  premises.  To  beset  one 
man's  house  with  a  view  to  compel  someone  else 
is  not  within  the  section. 

Eve,  Q.O.  and  Ward  Coldridge  for  the  plaintiffs. 
— ^There  has  been  a  wrongful  watcning  and 
besetting  of  the  plaintiffs'  premises,  as  the  object 
of  it  was  to  interfere  with  the  legal  right  of  the 
workpeople  to  go  there  to  get  work.  "  Other 
person  "  in  the  section  includes  any  person  who 
desires  to  work  for  the  employer.  Therefore  the 
plaintiffs  are  entitled  to  an  injunction  with 
reference  to  Schoenthal's  premises.  Allen  y.  Flood 
{ubi  sup.)  has  not  affected  the  judgment  of  the 
court  on  the  former  hearing  in  any  way. 

Cozens.Hardy  in  reply.  ^^  ^  ^^ 

Dec,  20. — The  following  written  judgments  were 
delivered : — 

ezceediDg  twenty  pounds,  or  to  be  imprisoned  for  a  term 
not  exceeding  three  months,  wil^  or  without  hard  labour. 
Attending  at  or  near  the  house  or  place  where  a  person 
resides,  or  works,  or  carries  on  business,  or  happens  to 
be,  or  the  approach  to  such  hoose  or  place,  in  order 
merely  to  obtain  or  communicate  information,  shall  not 
be  deemed  a  watching  or  besetting  within  the  meaning 
of  this  section." 


M 


MAGISTEATBS*  OASES. 
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Lyons  v.  Wilkiks  (No.  2). 


[Ct.  of 


LiNDLBT,  M.B. — ^The  oonstmotion  put  by  this 
court  on  38  &  39  Yict.  o.  86,  sects.  3  and  7, 
when  this  case  was  heard  in  March  1896  (see 
74  L.  T.  Hep.  358 ;  (1896)  1  Ch.  811)  is  adyerse  to 
the  appellants,  and  was,  in  mj  judgment,  correct. 
Having  reconsidered  my  own  judgment,  1  see 
nothing  to  recall  or  qualify.  Upon  the  present 
appeal,  howeyer,  one  or  two  important  questions 
were  raised,  which  do  not  appear  to  have  been 
considered  on  the  former  occasion,  and  to  them 
I  will  confine  myself.  The  great  point  made  by 
the  appellants'  counsel  turned  on  the  word 
"  wrongfully "  in  sect.  7,  and  on  the  effect  of 
Allen  y.  Flood  {uhi  sup.)  on  the  meaning  of  that 
word.  He  contended  that  to  "  watch  or  beset " 
another  person's  house  was  only  iJlesal  if  done — 
{!)  with  a  yiew  to  compel  him  to  abstain  from 
doing  or  to  do  some  act  which  he  has  a  right  to 
do  or  not  to  do ;  (2)  wrongfully  and  without  legal 
authority.  He  further  contended  that  nothing 
could  be  said  to  be  wrongful  which  did  not  vio- 
late some  right  of  the  complainant ;  and  that 
there  was  nothing  wrongful  in  watching  or 
besetting  a  house  simply  in  order  peacef uUy  to 
persuade  others  to  ooncfuct  themselves  in  some 
particular  way  which  was  not  unlawful  for  them 
to  follow.  This  argument  is,  in  my  opinion, 
based  on  a  misconstruction  of  sect.  7.  This 
section  is  a  penal  section,  and  the  words  "  wrong- 
fully and  without  legal  authority  "must  be 
inserted  in  an  indictment  or  information  framed 
on  the  enactment,  and  the  specific  acts  which  the 
complainant  was  to  be  compelled  to  do  or  not  to 
do  ought  also  to  be  specified  in  a  conviction  by  a 
magistrate  (see  Beg,  v.  McKenzie^  uhi  sup.). 
Moreover,  if  on  the  trial  the  evidence  before  the 
court  is  consistent  with  the  legality  of  the  acts 
complained  of,  this  reasonably  possible  legality 
must  be  excluded  by  evidence  before  the  accused 
can  be  properly  convicted.  But  it  is  not  neces- 
sary to  show  by  other  evidence  than  that  which 
proves  the  overt  acts  complained  of,  the  illegality 
of  them  if  no  justification  or  excuse  for  them  is 
reasonably  consistent  with  the  facts  proved.  This 
is  the  principal  always  applied  in  cnaiinal  prose- 
cutions in  which  the  words  *'  feloniously,"  '*  wrong- 
fully," or  "  maliciously  "  are  introduced  into  the 
charge,  and  have  to  be  proved  before  the  person 
accused  can  be  properly  convicted :  (see  Archbold's 
Criminal  Pleamng  and  Evidence,  19th  edit,  pp. 
64-67.)  That  this  is  the  correct  method  of 
construing  and  dealing  with  the  words  *'  wrong- 
fully and  without  lai^ul  authority"  in  sect.  7 
is,  in  my  opinion,  perfectly  plain  if  attention 
is  paid  to  subheads  1,  2,  3,  and  5,  to  which 
those  words  are  as  applicable  as  they  are 
to  subhead  4.  If  the  overt  acts  mentioned 
in  sub-head  1,  for  example,  i.e.,  using  violence  or 
intimidation,  are  proved,  and  it  is  proved  that 
they  were  done  with  a  view  to  compel,  &c.,  and 
there  is  no  reasonable  ground  for  justifying  them, 
it  IS  unnecessary  to  g^ve  further  evidence  to  prove 
that  they  were  committed  "  wrongfully  and  with- 
out legal  authority " :  (see  Bea.  v.  McKenzie, 
vM  su^,).  If  this  be  true  of  all  the  sub-heads 
except  4  (watching  and  besetting),  I  can  discover 
no  justification  for  giving  the  words  **  wrongfully 
and  without  lawfcu  authority"  anj  different 
meaning  or  effect  when  applied  to  4,  viz.,  '*  watch- 
ing or  Msetting."  The  trath  is  that,  to  watch  or 
beiet  a  man's  house  with  a  view  to  compel  him  to 
do  or  not  to  do  what  it  is  lawful  for  him  not  to  do 


or  to  do,  is  wrongful  and  without  lawful  authority, 
unless  some  reasonable  justification  for  it  is  con- 
sistent with  the  evidence.   Such  conduct  serioualy 
interferes  with  the  ordinary  comfort  of  humaii 
existence  and  ordinary  enjoyment  of  the  house 
beset,  and  such  condu<%  would  support  an  action 
on  the  case  for  a  nuisance  at  common  law :  (see 
BamfordT.  TwrfOey,  6  L.  T.  Bep.  721 ;  3  B.  &  Sm. 
62 ;  Broder  v.  SatOard,  2  Oh.  Div.  692,  701,  per 
Jessel,  M.B. ;  Walter  v.  8elfe,  4  De  G.  &  Sm.  315 ; 
and  Crump  v.  Lambert,  17  L.  T.  Bep.  133 ;  L.  Rep. 
3  £q.  409).  Proof  that  the  nuisance  was  "  peaceably 
to  persuade  other  people  "  would  afford  no  defence 
to  such  an  action.    Persons  may  be  peaceably 
persuaded   provided   the    method   employed    to 
persuade    is   not   a   nuisance   to  other  people. 
Another  point  made  by  the  appellants'  coanael 
was  that  what  was  done  to  Schoenthal  gave  the 
plaintiffs  no  cause  of  action.    This  point   was 
raised  and  considered  and  decided  by  the  court  on 
the  former  appeal,  and  I  might  say  no  more ;  bat, 
as  I  do  not  remember  whether  the  particular 
argument  ur^ed  by  Mr.  Hardy  was  used  on  that 
occasion,  1  will  add  that,  in  my  opinion,  his  con- 
tention cannot  be  supported.    It  is  based  on  the 
expression,  "  such  other  person."    It  is  said  that 
to  heset  one  person's  house  with  a  view  to  compel 
someone  else  is  not  within  the  section.    Such  a 
construction  would  render  the  Act  nugatory  in  a 
^reat  number  of  cases  clearly  within  the  nuschief 
intended  to  be  remedied.    But   a  more   direct 
answer  to  the  argument  is  that  "such  other*' 
means  ''any  other."    This  seems  plain  if  atten- 
tion is  paid  to  the  language  of  the  first  part  of 
the  section  where  these  wor&  first  occur.    More- 
over, the  word  *'  person  "  in  the  singular  must  be 
read  so  as  to  include  "  persons  "  in  the  plural  (see 
52  &  53  Yict.  c.  63,  s.  1) ;  and  if  this  is  borne  in  mind 
the  argument  is  seen  at  once  to  be  untenable. 
I  do  not  think  it  necessary  to  refer  to  the  older 
Acts  to  which  Mr.  Hardy  called  our  attention ; 
nor  to  the  authorities  he  cited.    They  are  instruc- 
tive, and  the  late  Mr.  Bussell  Gumey's  charge  to 
the  grand  jury  in  the  CaMnetm^ikers'  case  (Beg. 
V.  Uibbert  (uhi  swp.)  is  a  masterly  statement  of 
the  law  as  it  stood  in  April  1875:   (see  Parlia- 
mentary Papers,  voL  61,  p.  223).    But  there  is 
nothing  in  tnose  authorities  or  in  that  charge 
which  shows  that  the  interpretation  put  upon  the 
present  Act  by  this  court  in  this  case  on  the 
former  appeal  and  by  Byrne,  J.  since,  is  wrong. 
Nor  is  Auen  v.  Flood  {ubi  srip.)  of  any  real  use 
in  construing  the  statute  with  which  we  have  to 
deal.    As    regards  the  facts   the  evidence   was 
amply  sufficient  to  prove  the  plaintiffs'  case.    The 
whole  object  of  what  was  done  was  to  compel  the 
plaintiffs  to  comply  with  Mr.  WUkins's  terms, 
and  although  there  was  no  violence,  or  overt 
threat  of  violence,  it  is  quite  plain  that  the  relays 
of  men  set  to  watch  and  beset  the  plaintiffs' 
house  (and  the  house  of  Schoenthal,  who  worked 
for  him)  were  sent  to  do,  and  that  they  did,  a 
gp?eat  deal  more  than  '*  attend  "  whtsre  they  were 
"  in  order  merely  to  obtain  or  communicate  in- 
formation."   It  is  ail  very  well  to  talk  about 
peaceable   persuasion    and   to    draw   fine   lines 
between  persuading  and  giving  information.    In 
this  case  there  is  no  difficmty  whatever  in  coming 
to  the  conclusion  that  what  was  done  was  watcli- 
ing  and  besetting  as  distin^piished  from  attending 
"  in  order  merefy  to  obtain  or  communicate  in- 
I  formation."    That  the  provisions  of  the  Act  were 
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infringed  appears  to  me  to  be  plain  and  beyond 
all  reasonable  doubt.  The  appeal  must  be  dis- 
missed, with  oosts. 

Ghittt,  Ii.J. — ^This  appeal  by  tbe  defendants 
is  limited  to  the  injunction  granted  by  Byrne,  J. 
against  watching  and  besettmg.  The  injnnotion 
is,  in  the  terms  of  the  order  pronoimced  by  the 
Goort  of  Appeal  on  the  motion.    He  postponed 

S'ying  judgment  nntil  after  the  decision  of  the 
buse  of  £»rds  in  AUen  v.  Flood  (iibi  »tip,),  and 
after  consideration  he  held  that  AUen  y.  Flood  did 
not  affect  the  decision  of  the  Court  of  Appeal  on 
the  motion,  but  that  it  did  preclude  him  from 
granting  a  further  injunction  which  the  plaintiffs 
asked  for.     There  is  co  appeal  by  the  plaintifb. 
The  &ct8  proved  at  the  trial  were  to  the  same 
effect  as  those  given  in  evidence  on  the  motion, 
except  that  in  two  instances  Byrne,  J.  held  that 
the  evidence  of  actual  interference  was  not  so 
strong.    He  found  that  it  was  clearly  proved  that 
the  appellants  watched  and  beset  the  plaintiffs' 
works  or  place  of  business  and  the  approaches 
thereto  for  the  purpose  of  persuading  or  other- 
wise preventing  persons  from  working  for  the 
plaintiffs,  and  for  purposes  other  than  that  of 
merely  obtaining  or  communicating  information. 
This  finding  of  fact  is  accepted  by  counsel  on 
both  sides.    It  was  admitted  by  the  plaintiffs' 
counsel  that  the  pickets  (as  they  are  called)  used 
no  violence    or   intimidation    or  threats.      The 
picketing  extended  over  some  months,  covered  all 
the  working  hours  of  the  day,  and  was  conducted 
hj  relays  of  men  in  succession.     The  object  in 
view  was  clearly  shown  by  the  white  cards  dis- 
tributed by  the  pickets  and  the  other  documents 
referred  to.     The  picketing  and  the  acts  done  by 
the  pickets  were  done  with  a  view  to  compel  the 
plaintiffs  to  abstain  from  doing  or  to  do  acts 
which  the  plaintiffs  had  a  legsQ  right  to  do  or 
abst£un  from  doing,  viz.,  to  compel  them  to  change 
the  mode  of  conducting  their  own  business.    To 
avoid  any  possible  misapprehension,  I  state  that 
the  strike  itself  was  lawful.    The  question  on  the 
appeal  in  my  opinion  turns  on  the  7th  section  of 
the  Conspiracy  and  Protection  of  Property  Act 
1875.    The  construction  and  effect  of  that  section 
were  dealt  with  by  this  court  on  the  motion, 
and  the  decision  then  arrived  at  is  binding  on 
OS,  subject  only  to  the  point  whether  it  can  be 
shown    to    be   erroneous   as   being  in   conflict 
with  AUen  v.   Flood.     I  am  unable  to  see  that 
it  is.      The   point   decided   in  AUen  v.  Flood 
is  that  an  act  lawful  in  itself  is  not  converted  by 
a  malicious  or  bad  motive  into  an  unlawful  act  so 
as  to  make  the  doer  of  the  act  liable  to  a  civil 
action.    No    such    general   question   of   motive 
arises  in  the  present  case.    The  sole  question  is 
whether  upon  the  facts  the  case  is  brought  within 
the  7th  section.    To  bring  a  case  of  watching  or 
besetting  within  the  section  it  must  be  shown 
that  the  watching  or  besetting  was  done  with  a 
view  to  compel  a  person  to  abstain  from  doin^  or 
to  do  any  act  which  such  person  has  a  legal  n^^ht 
to  do  or  abstain  from  doin^.    That  the  watohing 
sad  besetting  were  done  with  that  view  is  found 
by  the  judge  and  not  disputed.    "Yiew"  does 
not  import  motive.    It  imports  purpose.    Speak- 
ing for  myself,  I  prefer  standing  by  the  words 
which  the  Legislature  has  thought  nt  to  employ. 
The  acts  complained  of  were  done  with  the  view 
?tttU)d  in  the  aectio^i  .  Then  it  was  urged  that  the 
watobiBg  and  besetting  mentioned  in  the  4th  sub- 


section was  not  rendered  unlawful  by  the  section 
where  it  was  done  for  the  purpose  of  persuading 
workmen  to  abstain  from  takmg  work  from  the 
person  sought  to  be  compelled.  I  cannot  accept 
that  proposition.  I  think  that  where  the  view  is 
estabHshed  the  onlv  case  in  which  watching  or 
besetting  is  allowed,  or,  in  other  words,  is  not 
unlawful,  is  that  mentioned  in  the  proviso  at  the 
end  of  the  section,  viz.,  where  the  attending  at  or 
near  the  house  or  place  where  a  person  resides,  or 
works,  or  carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place  is  **  in  order 
merely  to  obtain  or  communicate  information." 
Attending  in  order  to  persuade  is  not  within  the 
proviso.  It  is  noticeable  that  the  1st  section  of 
the  Act  of  1871,  which  Act  is  repealed  by  the 
Act  of  1875,  contained  no  such  proviso  ana  that 
the  7th  section  is  more  favourable  to  those  who 
watch  or  beset.  Mr.  Cozens-Hardy,  in  his  argu- 
ment  for  the  appellants,  fastened  on  the  words 
"wrongfully  and  without  legal  authority,"  and 
contended  that  they  showed  that  the  watching  or 
beoetting  mentioned  in  the  4th  sub-section  were 
acts  lawful  in  themselves  unless  it  were  shown  in 
some  way  other  than  by  proof  of  the  facts  of  watch- 
ing or  besetting  with  the  view  mentioned  at  the 
beginning  of  the  section  that  the  acts  done  were 
done  wrongfully  or  without  legal  authority.  But 
this  argu  ment  cannot  be  sustained.  **  Wrong^fully 
and  witiiout  legal  authority  "  applies  equally  to  all 
the  five  sub-sections ;  and  to  take  (by  wa^  of  illus- 
tration) the  1st  sub-section  the  using  of  violence  or 
intimidation  or  injury  to  property  there  specified 
are  all  of  them  unlawful  acts  in  themselves. 
No  just  or  sound  construction  of  the  section 
would  permit  words  which  in  terms  apply  to  all 
the  sub-sections  being  confined  in  one  sub-section 
only.  But  further,  the  acts  of  watching  and 
besetting  here  proved  in  reference  to  the  4th 
sub-section,  and  done  with  the  view  mentioned, 
were  acts  in  themselves  unlawful  at  common  law 
and  are  not  made  lawful  by  the  Legislature.  In 
my  opinion,  they  constitute  a  nuisance  at  common 
law.  True  it  is  that  every  annoyance  is  not  a 
nuisance;  the  annoyance  must  be  of  a  serious 
character  and  of  such  a  degree  as  to  interfere 
with  the  ordinary  comforts  of  life.  To  watch  or 
beset  a  man's  house  for  the  length  of  time  and  in 
the  manner  and  with  the  view  proved  would  un- 
doubtedly constitute  a  nuisance  of  an  aggravated 
character.  It  must  be  borne  in  mind  that  the  7th 
section,  although  it  probably  arose  out  of  trade 
disputes,  is  not  connned  to  trade  disputes  or  to 
disputes  between  masters  and  men.  It  applies 
eqiudly  to  all  Her  Majes^s  subjects  of  every 
class.  It  would  embrace  the  case  of  besetting  a 
man's  house  with  a  view  to  compel  him  not 
to  receive  guests  or  visitors.  Furtner,  I  think 
that  the  whole  argument  on  the  words,  "  wrong- 
fully and  without  legal  authority,"  is  founded 
upon  a  misapprehension.  The  acts  mentioned  in 
the  4th  sub-section,  being  in  themselves  unlawful, 
the  words  "wrongfuUy  and  without  legal 
authority  "  are  inserted  to  provide  for  any  unfore- 
seen case  in  which  the  evidence  of  the  overt  act 
ma^  possibly  show  some  lawful  excuse  or  justifi- 
cation, or,  to  speak  perhaps  more  correctiy — ^as 
"  authoritrir "  is  ssdd  to  cover  "  excuse,"  see  Sea,  v. 
Harvey,  23  L.  T.  Rep.  856 ;  L.  Itep.  1  Cr.  Cas.  Kes. 
284 — lawful  authority  or  justification.  The  term 
*'  wrongfully  "  and  its  meaning  in  law  were  dealt 
with  incidentally  by  many  of   the  Lords  who 
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"^vised  the  House  in  Allen  v.  Flood.  It  will 
suffice  to  quote  one  passage  to  be  found  in  Lord 
HersoheJl's  speech,  where  he  cites  with  approval 
.(77  L.  T.  Rep.  757 ;  (1898)  A  C.  121)  the  state- 
^ment  by  Grompton,  J.  in  his  judgment  in  LunUey 
Y.  Qye  (2  £11.  &  Bl.  216)  that  it  must  now  be  oon- 
•sidered  clear  law  that  a  person  who  wrongfully 
and  maliciously,  or — which  is  the  same  thin^p — 
witii  notice  interrupts  the  relation  subsisting 
between  master  and  servant,  commits  a  wrongf m 
act.  With  regard  to  Schoenthal,  it  was  decided 
on  the  motion  that  the  watching  aoid  besetting  of 
-his  house  or  shop  with  a  view  to  compel  the 
plaintiffs  were  illegal  acts  on  the  part  of  the 
<aaf endants,  for  which  the  plaintiffs  could  sustain 
an  action  against  them.  On  this  appeal  Mr. 
Gozens-Haidy  raised  a  point  founded  on  the 
words  "  such  other  person,"  which  run  throughout 
the  7th  section.  It  was  ur^ed  that  besetting  the 
house  of  one  person  with  a  view  to  compel  another 
is  not  within  the  section.  I  think  it  is.  Grammati- 
cally, "  such  other  "  refers  to  "  any  other  person  " 
— ^the  immediate  antecedent.  Besetting  a  work- 
man to  compel  a  master,  and  besetting  a  master 
to  compel  a  workman,  are  both  acts  within  the 
mischief  aimed  at.  Schoenthal  was  an  outworker 
for  the  plaintiffs.  The  result  is  that  the  appel- 
lants have  feiiled  to  show  that  the  decision  of  the 
court  on  the  motion  is  in  any  way  overruled  by 
AUen  V.  Flood,  or  by  any  principle  laid  down  in 
that  case. 

Williams,  L.  J. — ^I  concur  because  I  think  this 
case  concluded  by  the  judgment  of  this  court  on 
the  interlocutory  application.  I  agree  that  the 
case  of  AUen  v.  Flood  {vibi  eup,)  in  the  House  of 
Lords  has  no  application  to  the  case  before  us.  I 
wish,  however,  to  say  a  word  or  two  on  the  con- 
struction of  sect.  7  of  the  Act  of  1875  upon  which 
the  judgment  of  this  court  turned.  The  section 
runs  thus :  [His  Lordship  then  read  the  section, 
and  continued]: — Now,  I  think  these  words 
**  Wrongfully  and  without  lejfj^  authority"  mean 
unwarranted  by  law,  which  in  an  indictment  for 
a  nuisance  is  ordinarily  expressed  by  the  word 
"injuriously."  The  late  Stephen,  J.  defines  a 
common  nuisance  as  "  an  act  not  warrantiOd  by 
law,  or  an  omission  to  discharge  a  legal  duty 
which  act  or  omission  obstructs  or  causes  incon- 
venience or  damage  to  the  public  in  the  exercise 
of  rights  common  to  all  Her  Majesty's  subjects." 
This  is  a  different  thing  from  holdms  the  words 
"wrongfully  and  without  legal  authority"  to 
mean  without  lawful  excuse,  which  would  shift 
the  onus  from  the  prosecution  to  the  defence. 
At  the  common  law  watching  and  besetting, 
apart  from  tke  law  of  conspiracy,  might  or  might 
not  be  so  conducted  as  to  amount  to  a  nuisance. 
Then  comes  the  Act  of  1875,  which,  in  my  opinion, 
is  intended  to  define  what  watching  and  besetting 
shall  in  future  be  warranted  by  law,  and  the 
definition,  in  my  opinion,  means  that  watching 
and  besetting  shall  in  future  be  confined  to 
"  watching  aoid  besetting  mereljr  for  the  purpose 
of  obtaining  or  communicating  information.  I 
think  that  the  fact  that  a  communication  which 
invites  tiie  men  to  discontinue  working  for  the 
master  as  soon  as  they  lawfully  may  does  not 
thereby  cause  the  communication  to  cease  to  be 
a  communication  within  the  meaning  of  the 
proviso.  If  the  persuading  takes  any  other  shape 
than  that  of  a  communication  within  the  meaning 
of  the  proviso  of  sect.  7  this  would,  in  my  opinion, 


make  it  unwarranted  by  this  section,  even  though 
this  persuasion  might  not  otherwise  be  of  such  a 
character  as  to  constitute  a  nuisance  at  comnMXi 
law;  and  even  if  the  persuasion  doea  take  the 
shape  of  such  a  communication,  ^et  it  nuiy  be 
made  in  such  a  manner  as  to  constitute  aoommoci 
law  nuisance  and  thus  be  wrongful  It  is  not,  as 
I  understand,  suggested  or  found  by  Byrne,  J. 
that  there  are  any  facts  in  the  present  case  to 
constitute  the  present  persuasion  a  common  law 
nuisance.  I  aeree  that  **  any  other  person  "  in 
sub-sect.  4  includes  masters  sought  to  be  com- 
pelled and  not  only  the  servant  to  whom  the 
commuoication  or  persuasion  is  addressed.  Yon 
must  find  the  meaning  of  " such  otherperson " 
by  looking  at  the  first  part  of  sect.  7.  Tnese  are 
my  views,  but  I  am,  as  1  have  already  said,  bound 
by  the  previous  decision  of  the  court. 

Solicitors  for  the  plaintiffs,  Warburton  and 
De  FauLa. 

Solicitors  for  the  defendants,  Shaen,  Baeooe, 
Maeeey,  and  Co. 


Jan,  11  and  12, 1899. 

(Before  Lindley,  M.B.,  Bioby  and 
Williams,  L.JJ.) 

Donaldson  v.  Thb  Mayob,  &c.,  of  South 

Shields,  (a) 

APPEAL  FBOM  THE  CHANCERY  DIVISION. 

Local  government — Public  improvemente — Corpo^ 
ration — Commdeory  powers — Purpoee  of  etreei 
worke — Lana  not  acUiaUy  requir^  for  toorke-^ 
Power  to  take  whole  of  property — South  Shielda 
Corporaiion  Act  1896,  s.  41— -Lamb  Claueee 
Cofuolidation  Act  1845. 

By  their  special  Act  a  corporaHon  were  empowered 
to  enter  upon,  taJce^  and  use  oZZ  or  any  part  of 
the  lands  shovm  on  the  deposited  plans  and  de- 
scribed  in  the  deposited  booh  of  reference — thai 
was  to  say  (inter  alia)  for  the  purpose  of  the 
street  works  the  lands  shown  on  the  deposited 
plans  in  connection  therewith,  and  which  they 
mdght  require  for  the  purposes  thereof  respec- 
tively. The  words  **  street  works  "  were  defined 
to  msan  the  new  streets,  street  emtensions,  street 
widenings,  and  hi^nnel  or  subway  and  works 
connect^  therewith  respectiveVu  by  the  Act 
authorised.  The  corporation  had  power  to 
deviate  within  certain  IvmUs,  and  also  to  take 
part  of  a  house  without  taking  the  whole,  and  to 
retain  and  use  or  sell  surplus  lands.  The 
corporation  aave  the  plaintijf  notice  te  take  the 
whole  of  a  piece  of  land  with  a  building  upon  it. 
owned  by  ner,  for  the  purpose  of  widening  a 
street  authorised  to  be  widened  by  the  Act,  A 
part  only  of  the  land  to  which  the  notice  referred 
was  to  be  thrown  into  the  street,  the  corporation 
intending  to  sell  the  rest  of  the  property  to  recoup 
their  expenses. 

Held,  that  the  corporation  had  no  power  to  take 
lands,  even  though  shown  on  the  deposited  plans 
and  described  in  the  deposited  book  of  reference, 
merely  for  the  purpose  of  reselling  them  ai  a 
profit ;  and  that,  th&refore,  they  were  not  entOUd 
to  acquire  any  part  of  the  plaintiff's  property 
not  acttudly  required  for  widening  the  street  in 
qttestion. 

(a)  Bsported  \fj  E.  A.  Soratchlst,  Bm|.,  Banlrtar  14  L>w. 
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Gallowaj  v.  The  Major,  &c.,  of  London  (14  L.  T. 

Bep.  865 ;   L.  Bep.  1  E,  &  L  App,  34)  disHn- 

gutahed. 
Deeincn  of  North,  J,  affirmed. 

In  the  Session  1894-5  the  corporation  of  South 
Shields  promoted  a  bill  for  varioas  objects,  one 
of  which  was  the  acquisition  of  land  for  the 
purpose  of  carrying  out  certain  street  improve- 
ments. 

The  Bill  receired  the  Bojal  Assent  on  the  2nd 
July  1896,  and  was  entitled  ''  The  South  Shields 
Corporation  Act  1896." 

Sect.  4  of  the  Act  defined  *'  street  works  "  as 
meaning  the  new  streets,  street  extensions,  street 
widenings,  and  tunnel  or  subway  and  works  con- 
nected therewith,  respectiTely  by  the  Act  autho- 
rised. 

Sect.  8  empowered  the  corporation  to  make  and 
maintain  in  the  lines  and  situations,  and  according 
to  the  levels  shown  on  the  deposited  plans  and 
sections,  the  sti-eet  works  thereinafter  described, 
together  with  all  necessary  approaches,  retaining 
wsJls,  piers,  abutments,  tunnels,  subways,  arches, 
sewers,  drains,  goits,  culverts,  and  otner  works 
and  conveniences  connected  therewith  or  incident 
thereto,  that  was  to  say : 

Work  "No.  15.  —A  widening  of  Fovrler-street  on  the 
west  Bide  thereof,  commenoing  at  the  soath  side  of  King- 
street  and  terminating  at  the  north  side  of  Thomas- 
ibeet. 

Sect.  10  empowered  the  corporation,  in  executing 
the  street  works,  to  deviate  laterally  from  the 
lines  thereof  to  any  extent  not  exceeding  the 
limits  of  lateral  deviation  shown  on  the  deposited 
plans,  but  so  that  no  part  of  the  work  should  be 
constructed  outside  such  limits ;  and  with  regard 
to  new  streets,  also  to  deviate  from  the  levels  shown 
on  the  deposited  sections  to  any  extent  not  ex- 
ceeding tliree  feet. 

Sect.  41  empowered  the  corporation  to  enter 
upon,  take,  ana  use  all  or  any  part  of  the  lands 
following  shown  on  the  deposited  plans,  and  de- 
scribed in  the  deposited  book  of  reference,  that 
was  to  say: 

(1)  For  the  purpose  of  the  street  works  the  lands 
shown  on  the  deposited  plans  in  ooimeotion  therewith, 
sod  which  they  may  reqoire  for  the  purposes  thereof 
respeotively. 

Sect  52  empowered  the  corporation  to  retain, 
hold,  and  use  for  such  time  as  they  might  think 
fit,  and  from  time  to  time  to  sell,  lease,  exchange, 
or  otherwise  dispose  of  in  such  manner  and  for 
such  consideration  and  purpose,  and  on  such 
terms  and  conditions  as  they  thought  fit,  any 
lands  acquired  by  them  under  the  Act. 

Sect.  53  directed  how  the  proceeds  of  sale  of 
BQch  surplus  lands  should  be  dealt  with  by  the 
ooiporation. 

»Bct.  166  and  subsequent  sections  related  to  the 
borrowing  of  money  by  the  corporation. 

On  the  14th  July  1^7  the  corporation  resolved 
to  proceed  with  Street  work  No.  15  before  referred 
to-— that  is  to  say,  the  widening  of  Fowler-street 
on  the  west  side — and  they  instructed  the  town 
olerk  to  give  notice  to  treat  to  the  owners  of 
property  required  for  the  improvement. 

Acoordinffly,  on  the  21st  Sept.  1897  notice  to 
treat,  dated  the  16th  Sept.  1897,  was  served 
upon  Mrs.  Adelaide  Donalcbon,  in  respect  of  prp- 
pertv  No.  5a  on  the  deposited  {>lan,  and  described 
ui  the  book  of  reference,  consisting  of  certain  land 
Mag.  Oas.— Vol.  XIX. 


with  the  warehouse  built  thereon,  aoid  rooms 
above  in  her  own  occupation,  she  being  the  owner 
in  fee  simple. 

In  submitting  particulars  of  her  claim,  which 
wsjB  delivered  within  the  twenty-one  days  from 
the  service  of  the  notice  to  treat,  Mrs.  Donaldson 
gave  notice  that  she  supplied  them  under  protest, 
and  that  she  declined  to  sell  any  portion  of  her 
property  outside  the  limit  of  lateral  deviation 
shown  on  the  deposited  plans  and  on  the  plan 
attached  to  the  notice  to  treat,  and  further  that 
she  declined  to  sell  any  portion  of  her  property 
inside  the  limit  of  lateral  deviation  unless  required 
for  the  purposes  of  street  works,  and  then  only 
such  portion  thereof  as  was  actually  required  for 
those  purposes. 

It  appeared  that  the  line  of  improvement  of 
the  widenine  of  Fowler-street  passed  through 
Mrs.  Donaldson's  property  and  took  in  only  a 
small  portion  thereof,  and  the  line  of  limit  of 
deviation  also  passed  through  her  property,  and 
took  in  about  one-third  of  the  entire  property, 
that  is  to  say,  it  cut  off  a  strip  of  six  feet  or 
thereabouts  in  width  along  the  eastern  side  of  the 
land. 

The  oorporation  had  not  definitely  fixed  whether 
the  line  of  improvement  would  be  adhered  to  in 
the  widening  of  the  street,  or  whether  it  would  be 
necessary  to  throw  into  the  street  a  further  portion 
behind  such  line.  As  the  building  belonging  to 
Mrs.  Donaldson  consisted  of  a  wai^house  of  three 
floors,  it  would,  they  alleged,  be  impossible  to 
widen  the  street  without  interfering  with  the  pro- 
perty behind  the  line  of  improvement,  and  in  all 
probability  a  re-arrangement  of  the  building 
would  in  consequence  be  necessary. 

On  the  5th  July  1898  the  corporation  notified 
to  Mrs.  Donaldson  that  they  insisted  on  their 
alleged  right  to  acquire  the  whole  of  her  property 
in  order,  as  they  stated,  that  they  miffht  possess 
the  frontage  to  the  new  street,  as  bv  the  carrying 
out  of  the  street  improvement  this  particular 
property  would  be  enhanced  in  value,  and  the 
corporation  desired  to  reap  the  benefit  of  the 
increased  value,  and  sell  such  portion  of  the  pro- 
perty as  might  not  aotuallv  oe  required  to  be 
added  to  the  new  street  in  order  to  recoup  the  rate- 
payers to  some  extent  the  cost  of  the  improve- 
ment. 

About  the  same  time  Mrs.  Donaldson  notified 
to  the  corporation  that  she  reauired  that  the  pur- 
chase-money for  such  part  of  her  property  as  the 
corporation  mi^ht  acquire  under  their  powers  sjid 
the  compensation  to  be  paid  to  her  should  be 
ascertained  by  arbitration  and  not  by  a  jury,  but 
that  it  would  be  useless  to  prooeed  to  aroitration 
until  the  question  of  the  extent  of  the  corpo- 
ration's powers  in  relation  to  her  property  had 
been  determined. 

On  the  27th  Sept.  1898  the  corporation  served 
Mrs.  Donaldson  with  a  notice,  dated  the  8th  Sept. 
1898,  of  their  appointment  of  an  arbitrator  on 
their  behalf  on  the  question  of  disputed  arbitra- 
tion with  respect  to  her  property.  The  notice 
contained  a  request  to  her  to  appoint  an  arbitrator 
on  her  behalf,  and  the  corporation  hj  their  town 
clerk  subsequently  stated  that  they  might  prooeed 
to  appoint  the  arbitrator  on  behalf  of  bot^  parties 
under  the  provisions  of  the  Lands  Clauses  Act 
1845,  s.  25. 

Thereupon  Mrs.  Donaldson  caused  this  action 
to  be  commenced  against  thf"  corporation,  and 
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they  consented  to  stay  prooeedings  nnder  their 
notice  for  arbitration. 

A  motion  was  subsequentlj  made  on  behalf  of 
the  plaintiff  for  an  interim  injunction  restraining 
the  defendants  from  entering  upon,  taking,  or 
asing,  and  from  taking  an^  proceedings  nnder 
their  notice  to  treat,  or  their  notice  of  appoint- 
ment of  an  arbitrator,  or  in  any  other  manner,  for 
the  purpose  of  acquiring,  without  the  consent  of 
the  plamtiff,  any  land  of  the  plaintiff  at  Smithy 
street,  situate  to  the  westward  of  the  line  of  limit 
of  deviation  shown  on  the  plan  deposited  by  the 
defendants  in  connection  with  their  street  works 
for  the  widening  of  Fowler  street,  or  any  land  of 
the  plaintiff  whether  within  or  without  the  line 
of  limit  of  deviation  not  required  for  the  widening 
of  Fowler  street  aforesaid,  on  the  west  side 
thereof. 

On  the  7th  Dec.  1898,  the  motion  came  on  for 
hearing  before  North,  J.,  when  the  following  judg- 
ment was  delivered : — 

NoBTH,  J. — I  think  that  the  plaintiff  is  entitled 
to  succeed.    The  question  seems  to  me  to  turn 

Sarticularly  on  the  meaning  of  sect.  41  of  the 
efendant  corpoi*ation's  special  Act,  which  enacts 
that  the  corporation  may  enter  upon,  take  and 
use  all  or  any  part  of  the  lands  shown  on  the 
deposited  plans  and  described  in  the  book  of 
reference,  that  is  to  say,  "  (1)  for  the  purpose  of 
the  street  works,  the  lands  shown  on  the  deposited 
plans  in  connection  therewith  and  which  thev 
may  require  for  the  purposes  thereof  respectively. ' 
I  ought  to  add  that  the  sti'eet  works  are  defined 
in  sect  4  as  meaning  the  "  new  streets,  street 
extensions,  street  widenings,  and  tunnel  or  sub- 
way and  works  connected  therewith  respectively 
by  this  Act  authorised."  Throughout,  the  Act 
contains  powers  in  connection  with  the  different 
works  in  different  places.  Reading  that  provision 
of  sect.  41,  I  think  the  land  that  the  defendant 
corporation  can  take  is  only  a  strip  of  land  shown 
on  the  deposited  plans  and  described  in  the  book 
of  reference  in  connection  with  the  street  works. 
Now,  looking  at  this  matter  in  that  way,  what  are 
the  deposited  plans  in  connection  with  these  street 
works,  and  which  the  defendant  corporation  may 
require  for  the  purposes  thereof,  that  is,  for  the 
purpose  of  these  street  works  respectively  P 
Clause  4  is  one  applying  to  all  the  clauses 
dealing  with  street  works  and  making  an  exten- 
sion of  them  all.  1  do  not  see  how  the  land  in 
question  is  within  that  described  in  the  41st 
section,  as  to  which  power  is  given  to  enter  upon 
and  take,  and  use  it.  This  section  is  different 
from  any  of  those  which  have  been  read  to  me 
from  GaUovoay  v.  The  Mayor,  &c.,  of  London 
(14  L.  T.  Bep.  865 ;  L.  Bep.  1  E.  &  I.  App.  34),  and 
I  think  that  the  rights  of  the  parties  here  must  be 
decided  on  the  construction  of  this  particular 
section.  I  will  therefon)  grant  an  interim  injunc- 
tion in  the  terms  of  the  notice  of  motion. 

From  that  decision  the  defendants  now  ap- 
pealed. 

The  appeal  was,  by  consent,  treated  as  if  it  had 
been  brought  from  a  perpetual  injunction  granted 
at  Uie  trisd  of  the  action. 

CrippSf  Q.C.  and  0.  Leigh  Clare  for  the  appel- 
lants.— The  line  of  improvement  as  shown  on  the 
deposited  plan  cuts  off  a  small  portion  only  of  the 
plaintiff's  property,  but  the  limits  of  deviation 
comprise  about  one-fourth  of  the  entire  property. 


We  submit  that  nnder  sect.  41  of  thev  speMoial  Act 
the  corporation  are  authorised  to  ao^uire  land 
outside  what  is  required  for  the  actual  widening  of 
a  street  itself.  Their  Act  does  not  empower  them 
to  compel  an  owner  to  sell  a  portion  only  of  his 
land,  and  if  the  plaintiff's  contention  is  correct, 
they  would  be  entirely  in  her  hands.  The  oorpo- 
tion  have  power,  under  sect.  44,  to  compel  the 
owners  of  certain  properties  mentioned  in  the 
schedule,  which  only  includes  pieces  of  vacant 
land,  to  sell  such  portions  as  may  be  required,  but 
the  plaintiff^s  property  is  not  among  those.  Under 
sect.  52  the  corporation  have  power  to  deal  with 
surplus  lands,  and  sect.  53  contains  provinons 
with  regard  to  the  proceeds  of  sale  of  such  surplus 
lands.  Sect.  166  and  the  subsequent  sectionB 
contain  provisions  as  to  the  raising  of  money  for 
the  purposes  of  the  Act.  The  corporation  bwig 
a  public  authority,  are  not  seeking,  like  a  trading 
company,  to  make  money  out  of  what  they  pro- 
pose to  do.  It  is  therefore  legitimate  for  them  to 
take  the  whole  property.  From  the  ratepayers' 
point  of  view,  however,  it  is  important  that  the 
corporation  should  obtain  sufficient  land  behind 
the  new  line  of  street  improvement  in  order  tiiat 
they  may,  to  some  extent,  recoup  themselves  by 
the  sale  of  new  frontskges,  which  is  within  the 
scope  of  their  Act.  This  is  one  of  the  cases 
governed  by  the  principle  established  by 

Oalloway  v.  Mayor,  ^c,  of  London,  14  L.  T.  Bep. 
865 ;  L.  Bep.  1  E.  A^  1.  App.  34,  at  pp.  45,  46. 

The  decision  in  that  case  turned  upon  the  oon- 
straction  of  particular  statutes  relating  to  the  me- 
tropolis ;  but  the  principle  as  laid  down  by  Lord 
Oranworth  appears  to  be  a  general  one,  and  was 
followed  in 

Quinton  v.  The  Corporation  of  BrUM,  30  L.  T.  Bep. 
112;  L.Bep.  17£q.  524. 

In  that  case  Malins,  Y,'0.  held  that  as  the  Bristol 
Corporation  required  the  property  for  the  im- 
provement of  the  town,  from  which  no  profit  or 
compensation  was  obtained,  they  were  not  con- 
fined, like  railway  companies,  to  the  narrow  limits 
of  the  property  actually  required,  but  were  en- 
titled to  take,  oompulsoril^,  the  whole  of  the 
lands  comprised  in  the  notice  to  treat,  although 
a  portion  only  of  the  site  was  necessary  for 
wiaening  the  street.  Malins,  Y.-C,  quoted 
Lord  Granworth's  judgment  in  Oalloway  v. 
The  Mayor,  &c,,  of  London  {ubi  9up.)  as  being 
equally  applicable  to  the  case  of  the  Brist^ 
Corporation.  The  line  of  improvement  passes 
through  all  the  properties  ana  buildings,  with 
the  exception  of  one,  shown  on  the  deposited 
plans  and  described  in  the  deposited  book  of 
reference,  which  the  corporation  are  empowered 
to  take.  The  properties  do  not  lie  away  trom  the 
line  of  street  but  are  in  point  of  fact  intersected 
by  the  line  of  deviation.  Under  sect.  92  of  the 
Lands  Clauses  Consolidation  Act  1845,  the  cor- 
poration may  be  compelled  to  acquire  more  land 
than  they  actually  require.  It  is  impossible  to 
suppose  that  all  oi  those  pieces  of  land  just  out- 
side the  line  of  deviation  could  be  required  for 
any  engineering  or  physical  purposes.  Where 
thera  are  buildings  on  the  land  about  to beacquired, 
the  corporation  must  take  the  whole  in  order 
that  they  may  be  in  a  position  to  pull  down  the 
building^  and  carry  out  the  street  improvements : 

Finek  v.  Th«  London  and  Sowth-WetUm  RaHway 
Company,  62  L.  T.  Bep.  881 ;  44  Gh.  Div.  380. 
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Under  sect.  10  only  the  street  works  a^e  oortailed 
within  the  limits  of  deviation,  but  that  section 
does  not  restriot  the  purchase  of  property  beyond 
that  line.  In  Finek  v.  The  Lcmdon  and  South- 
Western  Railway  Company  {uhi  eup.)  it  was 
decided  that  a  railway  company  had  power  to 
take  lands  outside  the  limits  of  deviation  pro- 
vided that  such  lands  had  been  properly  shown 
and  described  in  the  deposited  plans  and  book  of 
reference.  In  that  case  the  Umit  of  deviation 
passed  through  the  mid^e  of  a  block  of  property, 
and  Lindiey,  L.  J ,  in  his  judgment,  says  that  it 
would  be  utterly  unreasonable  to  limit  the  com- 
jpany  to  taking  one-half  of  the  house  only. 
fLiNDLET,  M.B.  referred  to  Doe  d.  Armitetead  v. 
The  North  Staffordshire  Railway  Company,  16 
Q.  B.  626.]  There  is  a  dictum  of  Wood.  V.O 
on  the  question  of  construction  in 

The  North  London  Railway  Company  v.  The  Metro- 
poUtan  Board  of  Works,  Johns,  405. 

The  contrast  between  cases  of  the  present  kind 
and  cases  under  Michael  Angelo  Taylor's  Act  (57 
Geo.  3,  c.  xxix.)  appears  from 

Oard  V.  The  Gon^missionera  of  Sewers  of  the  City 
of  London,  52  L.  T.  Bep.  827  ;  28  Ch.  Div.  486  ; 
citing 

Thomae  v.  Daw,  15  L.  T.  Bep.  200 ;  L.  Bep.  2  Ch. 
App.  1. 

Tkere  are  three  possible  constructions  to  be 
placed  on  sect.  41  of  the  Corporation's  Special 
Act :  First,  only  such  portion  of  a  property  may 
be  taken  as  is  required  for  the  actual  physical 
work  of  constructing  a  new  street.  Secondly,  that 
suggested  in  GaUoway^s  case  (uhi  sup,),  but  which 
was  rejected  by  the  House-  of  Lords.  Thirdly, 
the  expression  "  street  works  "  is  to  be  read  in 
the  wide  sense  that  we  ask  the  court  to  give  to 
ii  It  is  not  beyond  the  true  English  of  the  words, 
and  Lord  Granworth's  dicta  in  Oalloway's  case 
[uhi  sup,)  went  the  whole  length  to  which  we  ask 
the  court  now  to  go.  If  the  corporation  are  re- 
stricted to  the  actual  physical  work  of  oon- 
Btmcting  the  streets,  ana  they  c  «nnot  go  outside 
the  limit  of  deviation,  of  what  use  are  the  deposited 
plans  and  deposited  book  of  reference  P  Tnere  is 
lU)  object  whatever  in  having  them. 

Rawlins,  Q.O.  and  Waggett  for  the  respondent. 

—The  corporation  cannot  take  any  portion  of  the 

plaintiff's  property  beyond  the  limits  of  deviation, 

nor  can  they  take  any  portion  of  the  property 

which  is  not  actually  required  to  be  thrown  into 

the  gtreetw    Sect.  41  only  gives  the  corporation 

power  to  purchase  property  for  the  purpose  of 

"street  works."    Sect.  10  provides  that  no  part  of 

the  work  shall  be  constructed  outside  the  limits 

of  deviation.    The  rale  that  a  corporation  may 

not  take  land  for  collateral  purposes  applies  to 

everf  kind  of  corporation.    It  can  be  shown  that 

jULd  is  not  taken  bond  fide  if  it  is  proved  to  have 

^>6en  taken  for  coUateral  purposes.     There  are 

inaterial  differences  between  the  statutes  which 

n&dto  be  construed  in  OaUoway*s  case  (uhi  sup.) 

and  in  the  present  case.    There  it  was  to  take  lajid 

"for  the  purposes  of  the  Acts" — a  very  wide 

^tesaion.    Here  it  is  "for  the  purpose  of  the 

^wet  works" — a    much    more    restricted   one. 

-^^un,  no  limits  of  deviation  in  either  of  the 

statntes  in  Galloway's  case  {ubi  sup.)  were  fixed 

>s  in  the  present  case.     Further,  in  Galioway's 

<^*M  there  were  much  more  extensive  borrowing 

powers.    There  was  a  power  to  borrow  money  on 


all  the  lands  which  were  described  in  the  book  of 
reference.  As  to  the  other  cases  cited,  Gard  v. 
The  Commissioners  of  Sewers  of  the  City  of 
London  (uhi  sup.)  is  in  the  respondent's  favour.  If 
it  had  been  intended  that  such  a  course  as  is 
proposed  here  bhould  be  followed  nothing  would 
have  been  easier  than  to  have  inserted  a  provision 
in  the  Corporation's  Special  A.ct  to  authorise  it.  It 
is  not  an  old  Act,  and  Galloway*s  case  (uhi  sup.) 
and  Gard  v.  The  Commissioners  of  Sewers  of  the 
City  of  London  (uhi  sup.)  had  long  been  decided. 
They  referred  also  to 

Bentinch  v.  The  Norfolk  Estuary  Company,  8  De  G. 
M.  &  G.  714,  at  p.  722. 


Cripps,  Q.C.  replied. 

LiNDLEY,  M.R. — ^In  this  case  we  do  not  think 
it  necessary  to  take  any  further  time  to  consider 
the  matter.  The  point  is  a  very  short  one, 
although  it  is  an  extremely  important  one  to  the 
Corporation  of  South  Shields,  and  tarns  upon  the 
construction  of  a  very  few  words  in  one  of  the 
sections  of  the  South  Shields  Corporation  Act 
1896.  In  order  to  understand  those  few  words 
and  that  section,  it  is  necessary  to  read  with  some 
attention  the  Act  of  Parliament,  or  those  portions 
of  it  which  are  material.  Speaking  for  myself  1 
have  read  it  all  through,  and  I  know  what  it 
contains.  The  conclusion  at  which  I  have  arrived 
is  that  although  there  are  grounds  upon  which 
the  appellants  counsel  in  their  arguments  have 
fastened  to  suggest  the  possibility  of  construing 
this  Act  of  Parliament  as  they  desire,  the  language 
of  the  Act  and  the  frame  of  the  Act  do  not 
warrant  the  conclusion  at  which  they  wish  us  to 
arrive.  The  Act  of  Parliament  is  a  long  one,  and 
its  object  is  to  empower  the  corporation  to  con- 
struct  street,  tramway,  quay,  and  other  works,  and 
to  make  better  provision  for  the  health  and 
good  government  of  the  borouffh,  and  for  other 
purposes.  It  is  divided  into  no  less  than  eighteen 
parts,  and  each  part  has  a  separate  heading.  The 
parte  which  doncem  us  on  the  present  occasion 
are  the  preliminary  part,  part  3,  which  relates  to 
street  works,  part  6  which  relates  to  lands,  and 

?art  17  which  relates  to  financial  provisions, 
'he  Act  of  Parliament  incorporates  the  Lands 
Clauses  Acts  and  certain  portions  of  other  Acts 
to  which  I  need  not  allude.  It  contains  a  defi- 
nition of  "street  works,"  and  tht-n  it  proceeds  to 
enact  what  is  necessary  for  the  purpose  of  carrving 
out  its  various  objects.  The  point  which  we  have 
to  consider  and  decide  is  simply  whether  the  corpo- 
I'ation  under  this  Act  have  power  to  take  lands, 
which  are  shown  on  the  deposited  plans,  not  for 
the  purpose  of  making  or  widening  streets,  or 
for  any  engineering  purpose  connected  with  the 
works  which  they  are  empowered  to  make,  but  for 
the  purpose  either  of  re-selling  or  of  letting  on 
building  leases,  or  of  otherwise  utilising  them  for 
raising  money  so  as  to  diminish  the  cost  to  the 
corporation  oi  the  works  which  they  are  empowered 
to  construct.  The  learned  judge  in  the  court 
below  has  held  that  the  sections  of  this  Act  when 
looked  at  carefully  do  not  authorise  the  corpo- 
ration to  take  the  lands  delineated  in  the  deposited 
plans,  and  described  in  the  book  of  reference  for 
any  such  purpose,  and  we  are  asked  to  arrive  at  a 
different  conclusion.  I  am  quite  unable  to  do  so. 
Now  it  is  to  be  observed  that  the  power  to  take 
land  for  what  I  will  call  financial  purposes  as 
distinguished  from  engineering  purposes  is  cer- 
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taiiily  not  to  be  found  in  that  part  of  the  Act 
which  relates  to  and  is  headed  "Financial  pro- 
visions." The  powers  to  take  land  for  the  purposes 
to  which  I  have  allnded  ard  said  to  be  loond 
in  those  provisions  which  are  inserted  in  other 
parte  of  the  Act  which  do  not  relate  to 
finance  at  all,  but  which  relate  to  the  con- 
str action  of  works,  and  what  I  will  call  "  eogi- 
neering  parposes."  Of  course  an  Act  of  Par- 
liament may  be  so  framed,  and  the  sections 
may  be  in  such  a  muddle,  as  they  are  some- 
times, that  you  find  financial  provisions  in- 
serted amongst,  and  perhaps  embodied  in,  sections 
relating  to  engineering  works.  But  when  you 
have  an  Act  like  this,  apparently  carefully  framed 
and  carefully  divided  into  parts  with  separate 
headings,  one  would  expect  a  power  to  take  land 
to  raise  money  to  be  found  in  the  financial  part, 
and  not  amongst  the  "  engineering  "  sections.  I 
merely  make  tnat  observation  bv  way  of  prelimi- 
nary remark.  The  only  clause  which  enables  the 
corporation  to  take  land  compulsorily  is  sect.  41. 
Thera  is  another,  sect.  49,  which  enables  them  to 
acquire  land  by  agreement.  There  is  no  contro- 
versy, however,  here  about  sect.  49.  The  auestion 
is,  whether  the  corporation  can  take  the  land  which 
is  in  question  on  the  present  appeal  compulsorily 
under  sect.  41,  not  for  any  engineering  pur- 
poses, but,  as  they  candidly  aidmit,  for  the  purpose 
of  reselling,  or  letting  on  building  leases,  or  some- 
thing of  that  kind.  Now,  the  language  of  sect.  41 
IB  this :  *'  The  corporation  mav  enter  upon,  take, 
and  use  all  or  any  part  of  the  lands  following, 
shown  on  the  deposited  plans,  and  described  in 
the  deposited  book  of  reference  (that  is  to  say)." 
Then  we  come  to  a  series  of  sub-clauses,  five  in 
number,  of  which  the  first  is  the  most  important : 
"(1.)  For  the  purpose  of  the  street  works" — this 
is  an  expression  I  will  refer  to  presently — "  the 
lands  shown  on  the  deposited  plans  in  connection 
therewith  and  which  they  may  require  for  the 
purposes  thereof  respectively."  Now,  in  order  to 
understand  that  enactment,  which  is  the  one  th&t 
we  have  to  construe,  reference  must  be  made  to 
sects.  4,  8,  and  10.  Sect.  4  defines  "  street  works," 
and  it  says  that  **  street  works  "  means  "  the  new 
streets,  stieet  extensions,  street  widenings,  and 
tunnel  or  subway  and  works  connected  therewith 
respectively  by  this  Act  authorised."  Pausing  there 
for  a  moment,  it  is  quite  obvious  that  that  deals 
with  phytfical  matters,  not  financial  matters  at  all. 
Then  sect.  8  is  this :  "  Subject  to  the  provisions 
of  this  Act  the  corporation  may  make  and 
maintrfiiTi  in  the  lines  and  situations  and  according 
to  the  levels  shown  on  the  de^sited  plans  and 
sections,  the  street  works  herv^intifter  described, 
together  with  all  necessary  approaches,  retaining 
walls,  piers,  abutments,  tunnels,  snbwavs,  arches, 
sewers,  drains,  goits,  culverts,  and  other  works 
and  conveniences  connected  there  <vith  or  incident 
thereto."  There,  again,  it  is  quite  obvious  that 
what  is  meant  by  "  other  works  and  conveniences 
connected  therewith  or  incident  thereto,"  is  phy- 
sical engineering  works.  Then  we  find  twenty 
specified  works,  and  the  oue  with  which  we  have 
to  deal  is  that  which  is  specified  No.  15,  as 
follows :  "  Work  No.  15 — ^A  widening  of  Fowler- 
street  on  the  west  side  thereof,  commencing  at 
the  south  side  of  King- street  and  terminating  at 
the  north  side  of  Thomas  street."  That  is  the 
work  which  affects  the  plaintifE.  Sect.  10  runs 
thus :  "  In  executing  the  street  works  the  corpo- 


ration may  deviate  laterally  from  the  lines  thereof 
to  any  extent  not  exceeding  the  limits  of  lateral 
deviation  shown  on  the  deposited  plans,  but   ao 
that  no  part  of  the  work  be  constructed  outside 
such  limits ;  and  with  regard  to  new  streets  may 
also  deviate  from  the  levels  shown  on  the    de- 
posited sections  to  any  extent  not  exceeding  three 
feet."    If  it  were  necessary,  in  this  case,  to  con- 
sider whether  the  corporation  could  take  lands 
shown  on  the  deposited  plans,  but  not  within  the 
limits  of  deviation,  for  works  connected  with  the 
widening  of  the  street  in  any  engineering  sense,  or 
for  improvements  and  so  on — ^that  is  to  say,  for 
any  of  those  purposes  referred  to  in  sect.  8 — I 
should  require  time  to  consider  before  I  acceded 
to  Mr.  Rawlins's  argument  that  that  could  not  be 
done.    I  am  not  satisfied  of  that.    I  am  not  satis- 
fied that  the  piece  of  land  shown  in  the  deposited 
plans,  but  not  included  in  the  limits  of  deviation, 
could  not  be  taken  for  the  purposes  mentioned  in 
sect  8.    That,  however,  is  not  a  point  which  arises, 
and  I  say  no  more  about  it ;  we  have  not  to  con- 
sider it.    The  corporation  do  not  want  that  piece 
of  the  plaintiff's  land,  which  thev  seek  to  take  for 
engineering  purposes,  at  all ;  therefore,  we  need 
not  consider  whether  they  could  take  it  if  they 
did.     Having  referred  to  those  sections,  I  come 
back  to  sect.  41  and  see  how  it  reads.    Inserting 
in  sect.  41  the  expression  "  widening  of  Fowler- 
street,"  and  leaving  out  those  words  of  sect.  41 
which  refer  to  other  works  with  which  we  are  not 
particularly  concerned,  that  section  ^ould  then 
run  thus:    "The  corporation  may  enter  u^n, 
take,  and  use  all  or  any  part  of  the  lands  following, 
shown  on  the  deposited  plans  and  described  in 
the  deposited  book  of 'reference,  that  is  to  say,  for 
the  purpose  of  widening    Fowler-street  on   the 
west  side  thereof,  the  lands  shown  on  the  depo- 
sited plans  in  connection  therewith,  and  which 
thev  mav  require  for  the  purposes  thereof."    That 
is  the  whole  of  sect.  41  as  applied  to  the  widening 
of  Fowler- street.    I  pause  there  and  ask  myseu 
this  question :  Can  you  by  any  ingenuity  get  out 
of  that  language  a  power  to  take  the  land  which 
is  in  question  for  the  purpose,  not  of  widening 
Fowler-street,  or  for  any  engineering  purpose  con- 
nected therewith,  but  for  the  to^uly  different 
purpose  of  raising  money  P    I  say,  unquestionably 
not ;  and,  unless  I  misunderstood  the  argument 
of  the  appellants'  counsel  which  I  followed  with 
attention,  1  do  not  think  that  they  contended  that 
you  could.    But  they  said  that  there  were  some 
other  considerations  which  showed  that  that  must 
be  the  true  construction.    And  reliance  was  placed 
first  of  all  upon  the  fact,  for  it  is  a  fact,  that  all 
the  properties  shown  on  the  deposited  plans,  and 
described  in  the  book  of  reference,  and  which  the 
corporation  are  empowered  to  take,  do  not  lie 
away  from  the  line  of  street,  but  are  in  point  of 
fact  intersected  by  the  line  of  deviation.    Then 
Mr.  Clare  asked  us  to  look  at,  and  we  did  look  at, 
the  deposited  plans,  and  he  said  it  is  impossible 
to  suppose  that  all  those  pieces  of  land  which  are 
there  described  and  delineated,  and  which  are  just 
outside  the  line  of  deviation,  could  be  required  for 
any  engineering  or  physical  purpose.    He  went  so 
far,  at  first,  if  I  understood  nim  aright,  as  to  say 
that  none  of  them  could.    But  it  was  suggested 
to  him  that  that  was  going  too  far,  and  he  reduced 
his  proposition  to  a  more  cautious  one — that  all 
of  them  could  not.    What  is  the  inference  to  be 
drawn  from  that  contention?    Are  we  to  draw 
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from  that,  if  it  is  a  true  observation,  the  inference 
tliat  this  section,  or  the  sections  to  which  I  am 
recferring,  mnst  mean  that  Parliament  has  in- 
tended or  authorised  the  corporation  to  take  these 
bits  of  land  for  financial  purposes  as  distinguished 
from  en^neering  purposes;  or  is  the  true  infe- 
rence that  Parliament  cannot,  and  never  does,  look 
at  each  little  plot  of  land  which  is  shown  on  the 
deposited  plan,  but  looks  at  things  as  a  whole, 
and  says :  "  If  you  want  these  for  the  purpose,  you 
may  have  them ;  if  you  do  not  want  them,  you 
nec»d  not  take  them."  It  appears  to  me  that  we 
should  be  putting  far  too  great  a  strain  on  the 
facts  to  say  that  because  all  these  are  probably  not 
mranted,  and  could  not  be  wanted  for  engineering 
purposes,  we  should  draw  from  that  the  infe- 
lenoe  that  Parliament  intended  the  corporation 
to  take  these  pieces  of  land  for  financial  purposes. 
l^ow,  the  other  sections  which  are  at  all  impor- 
tant, 80  far  as  they  are  relied  upon  by  the  appel- 
lants, are  sects.  52  and  53.  Sect.  52  appears  to 
me,  I  do  not  say  not  to  support  the  argument, 
because  to  a  certain  extent  it  does,  but  not  to  ^o 
to  anything  like  the  length  which  is  necessary  in 
order  to  induce  us  to  come  to  the  conclusion 
desired  by  the  appellants.  Sect.  52  appears  to 
me  to  be  addressed  to  the  state  of  things  which 
may  very  well  happen — that  is  to  say  to  the  state 
of  things  that  the  corporation  acquire  (either 
because  they  cannot  help  it,  under  the  Lands 
Glauses  Act  1845,  or  in  some  other  way)  more  land 
than  they  actually  find  that  they  want.  They 
may  be  compelled  to  take  more  than  they  want 
under  sect.  92  of  the  Lands  Clauses  Act  1845. 
Notwithstanding  the  qualification  which  is  to 
be  found  in  sect.  41  of  the  special  Act 
now  before  us,  they  may  take  by  agreement 
more  than  they  want  because  they  cannot 
get  exactly  as  much  as  they  do  want.  In 
either  of  those  ways  the^  mav  find  themselves 
in  possession  of  land  which  they  do  not  want. 
Sect.  52  says  what  they  are  to  do.  It  says :  "  Not- 
withstanding anything  in  the  Lands  Clauses  Con- 
solidation Act  1845  or  in  any  other  Act  or  Acts 
to  the  contrary,  the  corporation  may  retain,  hold, 
and  use  for  such  time  as  they  may  think  fit,  and 
may  from  time  to  time  sell,  lease,  exchange,  or 
otherwise  dispose  of,  in  such  manner  and  for  such 
conaideration  and  purpose,  and  on  such  terms 
and  conditions  as  they  think  fit,  and  in  case 
of  sale  either  in  consideration  of  the  execution  of 
works,  or  of  the  payment  of  a  gross  sum  of  an 
annual  rent,  or  of  any  payment  in  any  other  form, 
any  lands  or  any  interest  in  lands  acquired  by 
them  under  this  Act,  aoid  may  sell,  excnange,  or 
dispose  of,  any  lands  reserved."  That  is  appli- 
caUe  to  such  land  as  they  may  actually  nnd 
themselves  saddled  with,  although  they  may  not 
really  want  it  for  engineering  purposes.  Sect.  53 
has  reference  to  another  matter  altogether.  It 
relates  to  the  proceeds  of  the  sale  of  superfluous 
lands,  and,  in  order  to  understand  it,  you  must  look 
at  the  borrowing  powers.  It  says,  in  effect :  If  you, 
the  corporation,  have  any  surplus  lands  and  sell 
them,  you  must  apply  the  money  arising  from 
the  sale,  not  to  the  general  purposes  of  the  corpo- 
ration, but  speoificaUy  in  discharge  of  the  moneys 
borrowed  by  the  corporation  under  this  Act. 
Putting  those  two  sections  together,  and,  adding 
them  to  sect.  41,  and  manipulating  them  as  dex- 
teroualy  as  I  can,  I  still  fail  to  extract  from  them 
anything  like  an  enactment  to  the  effect  that 


the  corporation  shall  be  at  liberty  to  take 
lands  which  they  do  not  want  for  widening 
streets  and  for  engineering  purposes,  but  simply 
for  the  purpose  of  enabling  them  to  raise  money. 
That  infev^nce,  to  my  mind,  is  strengthened 
enormously  when  I  come  to  the  financial  sections, 
because  the  financial  sections,  which  begin  at 
sect.  166,  tell  you  in  detail  how  the  corporation 
are  to  raise  money  for  the  purposes  of  this  Act. 
I  am  not  going  through  those  sections,  but  there 
appear  to  be  three  modes  of  raising  money.  One 
is  on  the  security  of  the  borough  fund.  That  is 
for  paying  the  costs  of  the  Act  and  for  certain 
tramways  and  other  matters.  Another  is  on  the 
security  of  the  district  fund,  which  is  for  paying 
some  other  costs,  and  for  street  works,  wbich  is 
what  we  have  to  consider,  and  for  the  new  quay 
and  other  things.  Then  there  is  a  third  security 
on  the  revenae  of  the  market  buildings  and 
markets  and  fairs,  upon  which  other  sums  will 
be  borrowed.  These  borrowing  powers,  or  bor- 
roTOig  sections,  are  followed  by  other  sections  as 
to  payment  off  of  moneys  borrowed  and  so  on. 
There  is  a  distinct  set  of  sections  inserted  in 
this  Act  of  Parliament  for  the  express  purpose  of 
telling  the  corporation  how  to  raise  money  for  the 
purposes  of  the  Act  of  Parliament.  Yet,  it  is  said 
that  there  is  something  in  the  Act  which  not  only 
warrants  us,  but  which  calls  upon  us,  to  put  upon 
sect.  41  a  construction  which  the  words,  to  my 
mind,  do  not  bear.  If  it  was  intended  to  obtain 
such  a  power  as  this,  all  I  can  say  is  that  the  cor- 
poration, who  are  supposed  to  be  the  promoters 
of  this  Act  of  Parliament,  have  not  got  in  it  any 
provision  or  section  which  any  person  could 
understand  as  carrying  out  that  provision.  Then 
it  is  said  that,  if  we  cannot  get  it  out  of  the  Act 
of  Parliament,  we  can  get  it  out  of  CroUoway  v. 
The  Mayor,  Ac,  of  London  (uhi  tup,).  And  an 
argument  was  used,  which  is  legitimate  from 
counsel's  point  of  view,  that  if  you  have  to  con- 
strue a  document  which  will  not  do  what  you 
want,  see  if  vou  cannot  find  an  authority  which 
will,  and  Qatloway's  case  {uhi  fup.)  is  referred  to 
and  called  in  aid.  I  have  looked  at  OoMotoay's  case. 
It  was  a  decision  of  the  House  of  Lords,  and  I 
speak  of  it  with  the  utmost  possible  respect.  I 
have  not  the  slightest  doubt  that  that  case  is 
correct  in  its  decision  in  all  particulars.  But 
when  we  look  at  the  Acts  of  Parliament  which 
had  to  be  construed  in  0allou>ay*8  case,  and  con- 
trast them  with  the  Act  of  Parliament  which 
we  have  to  consider  here,  the  distinctions  are 
marked.  I  do  not  refer  to  any  hyperoritioal  exa- 
mination of  the  Acts,  but  the  broad  features  of 
the  Acts  were  essentially  different.  There  were 
two  or  three  Acts  which  the  House  of  Lords  had 
to  construe  in  OaUowav's  case,  and  in  one  or 
other  of  them  you  find  this.  Tou  find  power  to 
borrow  on  the  land  which  had  to  be  acquired; 
power  ts  grant  building  leases  of  that  land ;  and 
you  find  power  to  sell  it.  Where  do  you  get  any- 
thing of  the  sort  in  this  Act?  I  defy  you 
to  do  it  by  ajiy  legitimate  mode  of  construc- 
tion. That  is  the  broad  distinction  between 
this  Act  and  the  Acts  in  OaUoway*8  case 
(v^i  8up),  I  do  not  refer  to  this  except 
to  show  that  I  do  not  overlook  it,  that  in  OaUo- 
way's  case  the  expression  used  was  "for  the 
purposes  of  this  Act,"  and  in  sect.  41  you  have 
**  for  the  purpose  of  the  street  works,"  which  is  a 
more  limited  expression.     The  broad  distinction 
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is  that  to  which  I  have  alluded.  As  to  the 
other  cases  the  only  one  which  affords  any 
difficulty,  if  difficulty  there  be,  is  the  case  of 
Quintan  t.  The  Corporation  of  JBristol  (uhi  sup  ), 
a  decision  of  Malins,  Y.G.  There  again,  if  yon 
look  at  the  Act  of  Parliament,  you  find  it  U 
differently  framed  from  this.  I  do  not  think  it 
necessary  to  consider  or  discuss  the  question 
whether  the  Vice-Ohancellor  put  too  favourable  a 
construction  on  the  Act  before  him,  or  whether 
he  did  not.  It  is  not  necessary  to  do  anything 
of  the  sort.  All  I  can  say  is  that,  looking  at  this 
Act  of  Parliament,  I  cannot  get  out  of  it  by  any 
legitimate  method  of  construction  a  power  on  the 
part  of  this  coiporation  to  take  lands,  although 
they  are  described  in  books  of  refereoce,  and 
shown  on  deposited  plans,  for  what  I  will  call 
*'fioancial"  as  distinguished  from  "engineering" 
purposes.  The  consequence  is  that  the  appeal 
must  be  dismissed,  and  as  it  was  agreed  that  this 
should  be  treated  as  an  appeal  from  an  order  or 
judgment  on  the  trial,  the  injunction  which 
North,  J.  granted  will  be  made  perpetual.  As 
regards  the  form  of  it  I  do  not  think  it  is  neces- 
sary to  say  anything.  On  the  facts,  as  they  stand, 
I  do  not  think  it  is  open  to  objection.  If  the 
corporation  had  suggested  that  they  wanted  this 
land  outside  the  line  of  deviation  for  engineeriog 
purposes  I  should  think  it  might  possibly  require 
a  little  alteration,  but  no  such  question  aris  s. 
Therefore  the  appeal  will,  as  I  have  already  said, 
be  dismissed  with  costif*,  and  the  judgment  will  be 
made  perpetual. 

BiGBY,  L.J. — I  am  of  the  same  opinion.  The 
broad  question  which  is  raised  by  the  corporation, 
and  the  only  one  that  is  really  raised  by  the  case, 
is  whether  they  are  entitled  to  take  the  whole  or 
any  part  of  the  lands  which  are  shown  on  the  de- 
posited plans  and  described  in  the  deposited  book 
of  reference.  That  is  what  they  say  they  can  do. 
If  not  wanted  for  the  physical,  or  what  has  been 
called,  the  engineering  part  of  the  work,  they  want 
it  for  a  very  good  cause,  the  financial  part,  to  pay 
in  part  for  the  work  done,  and  make  a  profit  out 
of  the  works.  Is  that  a  possible  construction  P  I 
say  *'  no,  it  is  impossible.  I  have  glanced  through 
the  Act ;  I  cannot  myself  say  that  I  have  appre- 
ciated every  section;  but  I  have  carefully  con- 
sidered all  the  sections  that  have  been  referred  to 
on  the  one  side  aoid  the  other,  and  the  only  section 
that  gives  compulsory  powers  is  sect.  41.  Is  it 
possible  to  construe  tnat  section  as  meaning  you 
may  buy  anything  that  is  shown  on  the  deposited 
plains  and  descrirod  in  the  book  of  reference  P  I 
say  again  "no."  This  is  the  way  the  section 
commences :  *'  The  corporation  may  enter  upon, 
take,  and  use  all  or  any  part  of  the  lands  follow- 
ing."  Then  follow  the  words  "shown  on  the 
deposited  plans  and  described  in  the  deposited 
book  of  reference."  Those  words  are  not  put  in 
otherwise  than  as  describing  the  words,  or  limiting 
the  words, "  part  of  the  lands  following  " — ^that  is  to 
say,  "shown  on  the  deposited  plans."  You  get  that 
limitation,  "  the  landie  following,  that  is  to  say." 
How  can  you  possibly  construe  that  as  meaning  "aJl 
or  any  of  the  lands  shown  on  the  deposited  plans  "  P 
Obviously  it  is  only  a  part,  and  the  language 
shows  clearly  that  it  is  a  paii,  and  that  part  is 
admittedly  limited  by  the  words,  "  the  lands 
following  are  for  the  purposes  of  the  street  works," 
that  is  what  we  are  dealing  with — "the  lands 
shown  on  the  deposited  plans  in  connection  there- 


with, and  which  they  may  require  for  the  purpoeee 
thereof  respectively."    What  they  require   "for 
the  purposes  thereof  respectively  "  is  an  essential 
part  of  the  description  of  the  lands  which  are 
taken  compulsorily.   Then  it  is  said  that  referring 
to  the  principle  laid  down  in  the  case  of  OaUoway 
V.  The  Mayor,  &c.,  of  London  {uM  tup.),  you  find 
an  indication  that  this  corporation  acting,  not  as 
a  corporate  body,  but  for  the  good  of  the  public, 
are  intended  te  have  not  part  only,  but  all  the 
lands  described  in  the    book  of    reference    for 
financial  purposes.     On  that  construetion  sect.  41 
ought  te  run  thus :  "  The  corporation  may  enter 
upon,  take,  and  use  all   or  any  part  of  the  lands 
shown  on  the  deposited  plans,  and  described  in 
the  deposited  book  of  reference."    What  is  the 
use  of  the  artificial  limitation  if  it  is  not  intended 
to  operate  as  a  limitetion  at  all  P    And  if  you 
construe  "the  purposes  of  the  street  works  re- 
spectively" as  including  a  financial  purpose,  or 
that  a  financial  purpose  i^^  to  be  implied,  oecanae 
ir.  is  not  expressed  in  words,  the  effect  of  that 
would  be  to  do  away  with  that  clause  41.     As  far 
as  I  can  see,  you  would  be  absolutely  contranioting 
the  plain  language,  which  is  that  it  is  part  only  of 
the  lands  described    in  the  deposited    book  of 
reference,  and  shown  on  the  deposited  plans,  that 
may  be  taken     That  seems  to  me  to  be  precisely 
begging  the  whole  question.    It  would  have  been 
quite  right  if  Parliament  had  chosen  to  confer  on 
this  corporation  the  power  of  taking  compulsorily 
any  part  of  the  lan&  described  in  the  deposited 
book  of   reference.     If  the  corporation  wanted 
that  power  they  would  have  asked  for  ic,  and  got 
it  in  plain  language.    I  cannot  think  that  it  is  a 
satisfactory  thing  for  them  to  say,  "  We  never 
brought  that  argument  before  the  committee; 
these  are  the  words  we  choose  to  take  our  powers 
under;    we  never  brought  it  forward   in  plain 
language  as  we  might  have  done ;  but  keeping  in 
mind  QaUoway*8  case  (ubi  sup.)  we  thought  we 
would  get  it  by  implication  without  bringing  it 
distinctly  before  Parliament."    If  they  are  driven 
to  that  sort  of  argument  we  are  not  bound  to 
accept  it.    Mr.  Oripps,  as  counsel,  argued  that 
unlf  ss  this  construction  which  he  requires  to  give 
to  the  Act  is  really  adopted,  the  use  of  boon  of 
reference  is  perfectly  gone.    I  cannot  in  the  least 
concur  in  that.    I  can  see  I  think  instances — 
one  will  be  enough — ^in  which  you  may  require 
to  travel  outside  the  limite  which  are  imposed 
by  the  Act    upon   tbe    roads    when    improved, 
or    extended,    or   widened,    for   other    purposes 
not     mentioned    particularly;    and,    as    I    say, 
one  is   enough,  though  I  think   there   may  be 
others    probably.      You    may,   when    you    have 
completed   the   actual  work  of  laying  out  the 
road,    find   that    you    are    in    such    a  position 
that   you  want,  for  some  reason,  to  alter  the 
approaches.    I  can  conceive  cases  in  which  the 
work  would,  to  my  mind,  be  obviously  incomplete, 
unless    the   power  which   is   j^ven,   of   making 
connecting  streete,  or  connections  with  existing 
streete,  would  involve  the  taking  of  land  outside 
the  limite  of  deviation,  which  is  the  suggestion 
made  on  the  other  side,  and  which,  therefore, 
might  justify  the  insertion  of  many  of  the  pro- 
perties in  the  book  of  reference.    The  appellante* 
counsel  are,  so  far  as  I  can  make  out,  correct  as 
to  many  of  the  pieces  of  land  that  are  numbered  on 
the  map  and  described  by  their  owners'  names  in 
the  booK  of  reference ;  at  any  rate,  I  do  not  say  it  ie 
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Bay,  of  work  15,  that  you  should  provide 
money  to  aid  a  totally  afferent  part  of  the 
Act.  If  you  had  "  purposes  of  the  Act "  there 
would  be  something  to  go  upon,  because  it  might 
then  be  a  purpose.  For  instance,  with  regard  to 
a  quay  which  is  authorised,  and  is  one  of  the  pur- 
poses of  the  Act,  you  might  be  able  to  provide 
money,  say,  for  that.  That  might  be  fairly 
argued ;  but  we  have  not  to  consi&r  that.  I  do 
not  see  how  it  is  possible  to  say  that  it  is  a  "  pur- 
pose of  the  street  works  "  to  provide  money  for, 
we  will  say,  a  quay.  On  all  these  srounds,  I  think, 
the  judgment  of  the  learned  judge  in  the  court 
below  ought  to  be  affirmed. 

Williams,  L.J. — I  entirely  agree,  and  have 

nothing  to  add.  j         ?  j  •      •     ^ 

^  Appeal  disvMMed, 

Solicitors  for  the  appellants,  Speechly,  Mawtford 
and  Bodgers,  agents  for  /.  Moore  Hay  ton.  Town 
Clerk  of  South  Shields. 

Solicitors  for  the  respondent,  Clarke,  E^wlins, 
and  Co.,  agents  for  /.  M,  Moore  and  Armetrong, 
South  Shields. 


not  M> ,  but  I  do  not  think  that  that  is  sufficient.  If 
Parliament,  in  relation  to  sect.  41,  put  in  different 
lands,  some  of  which  may,  and  some  of  which  may 
not^  be  required,  it  removes  from  sect.  41  the  im- 
pression, wnich  might  otiierwise  be  produced,  that 
tho  whole  of  the  hmds  in  the  book  of  reference 
may  be  taken.  After  what  his  Lordship  has  said, 
with  which  I  concur,  I  do  not  think  it  necessary 
to  go  into  any  detail  with  regard  to  sects.  52  and 
53.  They  are  clearly  not  inconsistent  with  sect. 
41,  construed  as  we  are  now  construing  it.  Plainly, 
they  might  be  very  useful  and  indeed  necessary, 
even  upon  this  more  limited  construction.  But  we 
deal  with  them  as  I  think  we  are  bound  to  deal  with 
sect.  41,  and  sect.  52  applies  to  lands  in  the  hands 
of  the  corporation  wMch  they  do  not  actually 
want  to  retain  for  the  purposes  of  their  Act.  That 
might  arise,  as  his  Lordship  has  pointed  out, 
either  by  reason  of  their  being  compelled,  as  in 
some  instances  they  most  probably  would  be,  by 
some  owner  of  the  land,  to  take  the  whole 
of  it  under  sect  92  of  the  Lands  Clauses 
Act  1845,  as  modified  by  sect.  44  of  this  Act ;  or 
by  reason  of  their  having  taken  land,  some  part 
of  which  did  turn  out  not  to  be  wanted,  for  the 
particular  part  of  the  road.  Again,  when  we 
oome  to  sect.  53,  it  is  a  peculiar  section,  providing 
tb&t  when  any  part  of  the  money  to  be  borrowed 
remains  unborrowed,  or  any  part  of  the  work  to 
be  done  under  the  Act,  remains  unexecuted,  then 
as  to  any  moneys  that  arise  by  sale  of  lands  not 
wanted  under  sect.  52,  those  moneys  shall  be 
treated  as  capital ;  and  if  sect  52  does  not  con- 
tradict (as  I  am  clear  in  my  mind  it  does  not) 
sect.  51,  sect.  53  cannot  do  so.  Then,  instead  of 
there  being — as  in  QaUoway'a  case  (ubi  sup.) 
there  appears  to  have  been — a  power  to  borrow 
money  on  all  the  lands  which  were  described  in 
the  deposited  book  of  reference,  there  is  only  that 
particular  clause  with  reference  to  lands  that 
oome  within  sect.  52  and  sect.  53.  I  do  not  think 
that  that  would  entitle  us,  if  anything  would,  to 
twist  the  meaning  of  sect.  41  in  such  a  way  as  to 
convert  the  part  which  is  there  described  into  the 
whole.  The  financial  clauses  point  against  the 
view  of  the  corporation.  The  Act  is  not  a  very 
nmple  one  to  construe,  but,  for  these  reasons,  in 
the  result  of  the  investigation.  I  am  satisfied  that 
the  Legislature  did  not  intend  that  they  might 
take  a^  the  lands  mentioned  in  the  book  of 
reference,  but  only  so  much  of  those  lands 
as  they  should  actually  require  (and,  although 
we    do    not    find  the    word    in    the  Act,    we 

ft  it  by  implication)  for  engineering  purposes, 
think  it  right  to  say  that  if  the  judgment 
of  North,  J.,  was  to  be  held  to  involve  the  inclu- 
sion of  nothing  else  beyond  the  line  of  deviation 
m  any  case,  I  should  not  be  able  to  go  with  it ; 
but  1  do  not  think  it  does.  As  a  matter  of  fact, 
the  parties  have  raised  the  question  in  a  verv 
proper  way.  The  corporation  were  quite  frank 
^^  quite  fair  in  their  argument,  and  they  say 
"  We  do  not  go  outside  the  limits  of  deviation  for 
any  purpose  with  regard  to  street  work  No.  15 
except  the  financial  part :  aud  we  raise  that  ques- 
tion and  we  want  to  have  that  decided.''  Then 
tbe  very  terms  of  North,  J.'s  order  are  perfectly 
justified.  1  do  not  mean  to  consider  it  as  saying 
H^t  in  no  case  are  the  lands  outside  the  limits  of 
Aviation  not  to  be  taken.  I  should  have  a  diffi- 
^tj  in  determining  how  it  is  possible  under  this 
^  to  say   that   it  is    one    of  the   purposes, 


Monday,  Jan.  30,  1899. 

(Before  Lindlby,   M.B.,   Bioby  and 
Williams,  L.JJ. 
The  Vbstey  of  St.  Maby,  Battbrska  v  The 
County  of  London  and  Brush  Provincial 
Electric  LiaHTiNO  Company  Limited,  (a) 
appeal  from  the  chancery  division. 
Local  government  —  Street  —  Subsoil —  Vesting^ 
Electric   wires  illegally  laid  in  subsoil — Ma/n- 
datory  injunction — Metropolis   Local  Manage- 
ment Act  1855  (18  &  19  Vict  c.  120),  ss.  96, 109. 

The  Metropolis  Local  Manageinent  Act  1855,  which 
by  sect.  96  vests  "  all  streets  being  highways,  and 
the  pavements,  stones,  and  other  materials 
thereof*^  in  the  vestry  or  district  board  of  the 
parish  or  district  in  which  such  highways  are 
situate,  does  not  vest  the  subsoil,  but  only  su^h 
property  as  is  necessary  for  the  control,  protec- 
tion, afu2  maintenance  of  the  street  as  a  highway 
for  public  use. 

Where,  therefore,  the  defendants,  an  electric  light- 
ing  company,  had  illegally  opened  and  broken 
vm  the  footpath  in  a  certain  road  within  the 
district  of  the  plaintiffs,  the  vestry,  for  the 
purpose  of  laying  electric  wires  ai  a  aepth  of 
about  2ft.,  a  mandatory  injunction  to  compel 
the  defendants  to  remove  their  loires  was  refused 
on  the  ^rotmd  that  no  riahts  of  the  plaintiffs 
were  being  interfered  with  by  the  continuance  of 
the  wires  in  the  place  in  which  they  were. 

The  Mayor,  &c.,  of  Tunbridge  Wells  v.  Baird 
(74  L.  T.  Bep.  385 ;  (1896)  A.  C.  434)  considered 
and  applied. 

Decision  of  Sir  Francis  Jeune  (sitting  as  am, 
additional  judge  of  the  Chancery  Division) 
reversed. 

The  plalotiffs,  as  the  Vestry  of  the  Parish  of 
St.  Mary,  Battersea,  had  thu  management  and 
control  of  all  streets  situate  within  that  parish, 
such  streets  being  by  statute  vested  in  them  for 
that  purpose. 

The  streets  so  vested  in  the  plaintiffs  included 
a  certain  portion  of  the  west  side  of  Trinity-road, 
Battersea,  such  portion  being  within  that  parish. 

(a)  aeported  by  E.  A.  SOKATOHLBT,  Gaq.,  Barrifltor«t-Law. 
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Under  the  provisions  of  the  Electric  Lighting 
Acts  1882  and  1888,  and  of  the  Wandsworth 
Electric  Lighting  Order  1892,  which  was  con- 
firmed hj  the  Electric  Lighting  Orders  Oonfirma- 
tion  (No.  5)  Act  1892,  the  defendant  company 
(then  kuown  as  the  County  of  London  Electric 
Lighting  Company  Limited)  were  authorised  to 
supply  the  district  of  the  Board  of  Works  for  the 
Wandsworth  District,  but  no  other  area  or  dis- 
trict, with  electrical  energy  for  the  purpose  of 
electric  lighting 

The  p&intiffs  had  recently  obtained  a  provi- 
sional  order  of  the  Board  of  Trade  authorising 
them  to  supply  electrical  energy  for  the  pur- 
poses of  electric  lighting  in  the  parish  of  Bat- 
tersea. 

The  defendant  company  had  no  power  to  supply 
electrical  energy  for  electric  lighting,  or  to  lay 
down  electrical  cables  or  wires  in  any  streets 
outside  the  Wandsworth  district. 

On  Sunday,  the  18th  Oct.  1896,  at  ten  o'clock 
p.m.,  the  defendant  company,  without  any  pre- 
yious  notice  or  warning  to  the  plaintiffs  of  their 
intention,  proceeded,  by  their  contractors  and 
servants,  to  open  and  break  up  the  footpath 
along  the  portion  of  Trinity-road  above  referred 
to,  and  to  lay  down  thereunder,  at  a  distance  of 
about  2ft.  from  the  surface,  a  line,  or  series  of 
lines,  of  pipes,  for  the  purpose  of  takin^ir  or  holding 
electrical  cables  and  wires,  intended  to  be  used  by 
the  defendant  company  in  connection  with  the 
supply  by  them  of  electrical  energy. 

This  work  was  completed  by  the  defendant 
company  on  the  19th  Oct.  1896  without  the  con- 
sent of  the  plaintiffs. 

Before  laying  down  the  pipes  the  defeudant 
company  had  applied  to  the  plaintiffs  for  leave  to 
lay  down  the  same,  and  such  leave  was  refused. 

The  defendant  company  refused  to  remove  the 
pipes,  or  to  reinstate  the  road  and  pathway  to  the 
satisfaction  of  the  plaintiffs*  surveyor,  although 
reouested  by  the  plaintiffs  so  to  do. 

The  plaintiffs  alleged  that  they  had  suffered 
damage  by  the  wrongful  acts  of  the  defendant 
company  in  breaking  open  the  road  and  pathway 
and  laying  down  thereunder  the  pipes,  and  would 
suffer  further  damage  if  such  pipes  were  per- 
mitted  to  remain  and  to  be  used  by  the  defendant 
company. 

The  plaintiffs  accordingly  brought  this  action 
against  the  defendant  company,  claiming,  first,  a 
declaration  that  the  defendant  company  were  not 
entitled  without  the  consent  of  the  plaintiffs  to 
open  or  break  up  any  streets  situate  within  the 
boundary  of  the  parish  of  St.  Mary,  Battersea, 
vested  in  or  under  the  control  of  the  plaintiffs,  for 
the  purpose  of  laying  down  thereunder,  or  to  lay 
down  under  any  such  streets,  electrical  cables,  or 
wires,  or  pipes,  or  receptacles  for  holding  any 
such  cables  or  wires ;  secondly,  an  injunction  to 
restrain  the  defendant  company  from  laying  down, 
or  using,  or  permitting  to  remain,  any  electrical 
cables,  or  wires,  or  any  pipes  or  receptacles  for 
holding  such  cables  or  wires,  under  that  portion 
of  the  west  side  of  Trinity-road  which  was 
within  the  parish  of  St.  Mary,  Battersea,  or  under 
any  other  streets  or  portions  of  streets  within  that 
parish,  and  from  opening  or  breaking  up  any  of 
such  streets  for  the  purpose  of  laying  down  any 
such  cables  or  wires;  and,  thirdly,  damages  for 
the  trespasses  of  the  defendant  company  upon 
Trinity-road. 


Sect.  96  of  the  Metropolis  Local  Management 
Act  1855  enacts  that 

.  .  .  All  BtreetA  being  highways,  and  the  pavemeintB, 
stones,  and  other  materials  thereof,  and  all  other  tbinga 
provided  "for  the  purpoeea  thereof  by  any  aurveyor  of 
highways,  or  by  any  person  serving  the  offloe  of  survey  or 
of  highways,  or  by  any  vestry  or  district  board  under 
this  Act,  shall  vest  in  and  be  under  the  management 
and  oonlfol  of  the  vestry  or  district  board  of  the  pariah 
or  district  in  which  snoh  highways  are  sitoate. 

Sect.  109  of  the  same  statute  enacts  that  every 
company  or  person  offending  against  the  enact- 
ment contained  in  that  section  prohibiting  the 
breaking  up  or  opening  of  the  pavement  snrfaoe 
or  soil  of  any  street  for  the  purpose  of  making 
and  laying  down  any  main  of  pipes,  or  for  any 
other  purpose  whatsoever,  shall  for  every  snoh 
offence  forfeit  a  sum  not  exceeding  5Z.,  and  shall 
"  within  twenty- four  hours  after  notice  in  writing 
from  the  vestry  or  district  board  cause  sach 
mains  of  pipes  to  be  taken  up  and  removed,  and 
the  pavement  surface  or  soil  to  be  reinstated  and 
put  into  its  former  state." 

It  did  not  appear  that  the  plaintiffs  had  given 
any  notice  to  the  defendants  under  that  section. 

On  the  21st  April  1898  the  action  came  on  for 
trial  before  Sir  Francis  Jeune,  sitting  ah  an  addi- 
tional judge  of  the  Chancery  Division,  when  the 
following  judgment  was  delivered : — 

Sir  Francis  Jbune.  —  There  is  really  only 
one  Question  to  my  mind,  and  that  is  what 
remedy  the  plaintiffs  are  entitled  to.  That  the 
defendants  were  wrong  in  what  they  did  is, 
in  my  opinion,  beyond  question.  The  Act  of 
Parliament  approving  the  order  under  which 
they  work  has  defined  their  rights  and  powers, 
and  it  is  equally  clear  to  my  mind  that  the 
plaintiffs  have  vested  in  them — whatever  those 
words  may  mean — the  area,  both  as  to  surface 
area  wd  as  to  the  depth,  in  which  these  wires 
have  been  laid.  It  is  equally  clear  that  the 
defendants  have  no  right,  without  the  consent  of 
the  plaintiffs,  to  lay  their  wires  in  that  area.  Yery 
properly  indeed  the  defendants'  counsel  have  not 
relied,  for  this  purpose,  upon  the  only  words  on 
which  conceivably  an  argument  could  be  hung, 
namely,  the  6th  section  of  the  Electric  Lighting 
Orders  Confirmation  (No.  5)  Act  1892.  It  is 
absolutely  clear  to  my  mind  that  neither  that 
section  nor  any  other  authority  confers  upon  the 
defendants  the  right  to  lay  their  wires  outside 
the  lighting  area  which  has  been  committed  to 
them.  Therefore,  I  repeat,  they  are  clearly  wrong 
in  what  they  did.  And  I  am  bound  to  add,  not 
for  the  purpose  of  reproach,  but  because  it  has  a 
bearing  on  part  of  this  case,  that  I  think  thdr 
conduct  was  about  as  wrong  as  the  principle  on 
which  they  acted,  because  it  is  penectly  dear 
that  some  time  before  the  particular  act  com- 
plained of  in  this  case  was  done  they  had  com- 
mitted a  very  similar  act.  They  had  laid  down 
wires  in  another  part  of  the  same  road,  and  when 
their  attention  was  called  to  it  they  acted  pro- 
perly enough,  because  they  took  up  those  wires 
and  they  apologised  for  their  act.  They  afterwards 
seem  to  have  applied  for  leave;  that  leave  was 
refused.  The  defendants  having  been  once  con- 
science-stricken in  the  matter,  and  having  applied 
for  leave  which  they  found  they  could  not  get,  took 
the  law  into  their  own  hands,  and  at  ten  o  clock  at 
night  on  a  Sunday,  when  I  suppose  they  thought 
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that  there  was  very  little  chance  of  their  being 

interfered  with,  they  proceeded  to  inrade  the  plain- 

tLffs'  district  and  to  pnt  down  their  wires ;  and 

when  that  act  was  challenged  they  said  thej  were 

prepared  to  defend  their  proceedings.    Now  I  do 

not  think  that  there  can  be  any  doubt  that  the 

property,  whatever  it  is,  Tested  in  the  vestry  of 

the  parish  of  St.  Mary's,  Battersea,  is  sufficient 

to  entitle  them  to  maintain  this  action.    It  is,  of 

course,  rather  a  curious  problem  of  law  what  the 

exact  property,  vested  in  the  highway  authorities 

or  bodies  m  the  position  of  the  plaintiffs,  really  is. 

You  have  the  owner  of  the  soil  who,  according  to 

law,  would  be  entitled  to  everything  up  to  the 

skies  and  down  to  the  middle  of  the  earth,  and 

then,  interposed  between    his   upper  and  lower 

rights,  you  have  a  stratum  of  property  which  is 

conferred  upon  a  highway  authority.    Now  what 

that  exactly  in,  the  courts  have  not  precisely 

defined.     But  to  my  mind  it  has  been  sufficiently 

defined;   and,  when  one  looks  at  the  three  old 

cases  of  Coverddle  v.  Charlton  (40  L.  T.  Rep.  88 ; 

4  Q.  B.  Div.  104) ;  Bolls  v.  The  Vestry  of  8L  Getyrqe 

the  Martyr,  8<mthwarh  (43  L.  T.  Rep.  140 ;  14  (Jh 

Div.  785) ;  and  The  Wandsworth  District  Board  of 

Works  V.  The  United  Telephone  Company  Limited 

(51  L.  T.  Rep.  148 ;  13  Q.  B.  Div.  904),  it  appears 

to  me  that  the  result  is  that  the  plaintiffs  have 

vested  in  them  property  sufficient  to  maintain  an 

action.    I  do  not  say  an  action  of  trespass,  but  an 

action  for  the  infringement  of  it.    And  I  think 

also  that  the  area  is  an  area  sufficient  for  the 

puiposes  for  which  the  property  is  vested  in  them 

—that  is  to  say,  not  only  for  the  transit  of  persons 

and  things  over  that  particular  highway  or  road, 

but  sufficient  area  below  it  for  the  purposes  of 

which  those  things  are  usually  employed,  namely, 

for  the  purposes  of  laying  gas,  water,  and  drainage 

mains.    Now  these  two  propositions,  which  I  do 

not  think   it  is  necessary  to  elaborate  further, 

carry  us  sufficiently  far  in  this  case.    First,    the 

C'  itiffs  have  a  property  vested  in  them  which  has 
infringed;  seconmy,  the  area  of  that  pro- 
ry  is  an  area  which  in  fact  has  been  infringed 
the  defendants.     Now,  that  being  so,   what 
remedy  are  the  plaintiffs  entitled  to?    This  has 
been  the  real  struggle,  such  as  it  has  been,  of 
this  case.     The  defendants'  counsel  have  arsued 
very  strenuously — that  is  to  say,  they  have  laid  the 
stress  of  their  argument  upon  this — ^that,  whatever 
else  may  be  done  to  the  defendants,  they  ought 
not  to  be  subjected  to  a  mandatory  injunction ; 
and  they  have  cited  all  the  authorities  in  the 
iEairest  and  strongest  way  they  can.    It  appears  to 
me  that    this   case,  when  one    looks    at  it,  is 
governed  by  the  case,  which  is  relied  upon  by  the 
other  side,  of  Ooodson  v.  Richardson  (30  L.  T. 
Rep.  142 ;  L.  Rep.  9  Oh.  App.  221).  Indeed,  to  my 
mind,  in    some  respects  tbe   present    case  is  a 
stron^r  case  than  that,  although  I  agree  that 
there  is  one  element  in  which  it  may  l^  said  to 
be  weaker.   There  were  certain  earlier  cases  which 
^re  referred  to,  but  I  think  that  the  observations 
the  plaintiffs'  counsel  have  made  with  regard  to 
them  are  in  the  main  sufficiently  well  founded. 
The  first  case,  and  the  one  that  is  most  important, 
is  the  case  of  The  Wandsworth  District  Board  of 
Worhs  V.  The  London  and  South-Western  Bailway 
Commny  (31  L  J.  854,  Oh.),  a  decision  of  Kin- 
^firsley,  V.O.,  which  apparently  was  not  carried 
to  the  Court  of  Appeal.  That  case  proceeded  upon 
principles  which,  as  1   understand  it,  are  well 
Mag.  Gas.— Vol.  XIX. 


recognised  in  the  Court  of  Ohanoeiy  then  and  now, 
namely,  that  the  person  who  asks  for  the  remedy 
of  a  mandatory  injunction  has  to  show  that  he 
really  requires  that  particular  form  of  assistance, 
and  that  an  action  with  damages  is  not  sufficient  to 
satisfy  his  right.  The  courts  have  looked  at  the 
various  matters;  but  amongst  others  they  have 
looked  at  the  real  injury  £>ne  to  the  plaintiff 
and  the  corresponding  advantage  to  the  defen- 
dant. If  you  nnd  that  littie  or  no  injury  has 
really  been  done,  and,  on  the  other  hand,  you  find 
that  it  is  extremely  important  to  the  defendant  to 
have  the  particular  matter  which  he  is  endeavour- 
ing to  assert,  then  the  Court  of  Chancery  in  its 
discretion  will  refuse  its  interference.  Cerikinly 
when  one  looks  at  the  case  of  The  Wandsworth 
Bo€urd  of  Worker,  The  London  and  SofUh-Westem 
Bailway  Company  (vM  sup,)  the  occasion  for 
interference  was  about  as  slight  as  it  well  could 
be.  When  one  comes  to  understand  that  case, 
what  one  finds  is  that  all  that  happened  was  that 
a  railway  company  widened  their  oridge,  thereby, 
of  course,  continuing  the  tunnel  under  the  rail- 
road and  continuing  it  of  the  same  width,  28ft., 
as  it  was  where  it  had  been  a  tunnel  before.  That 
was  certainly  about  as  littie  an  injury  as  well 
could  be.  It  was  ezactiy  what  Parliament  seems 
to  have  contemplated.  In  fact,  I  should  almost 
have  thought  that  Parliament  had  given  authority 
to  do  what  was  done,  although  probably  that  may 
not  have  been  so.  But  certainly  it  was  clear  that 
Parliament  thought  that  the  very  thing  that  was 
done  should  be  done.  I  confess  1  think  that  it  is 
impossible  not  to  assent  to  the  view  of  the  Yice- 
Chancellor  that  the  damage  done  to  the  public — 
and  therefore  to  the  plaintiffs — ^was  about  as  littie 
as  it  was  possible  to  imagine.  On  the  other 
hand,  not  only  was  the  advantage  of  widening  the 
bridge  consiaerabie  in  the  interests  of  the  public 
body,  but  it  had  the  definite  sanction  of  Farlia 
ment.  Under  those  circumstances  the  Yioe- 
Chancellor  refused  to  interfere,  and  I  am  not  at 
aU  surprised  at  it.  The  other  two  cases  which 
have  been  referred  to—viz..  The  Attorney -Oenerdl 
V.  The  Sheffield  Oas  Consumers^  Com/pany  (3  De 
G.  M.  &  G.  304)  and  The  Attorney -QeneralT.  The 
Cambridge  Gas  Conswmers*  Company  (19  L.  T. 
Bep.  508 ;  L.  Bep.  4  Oh.  Ap^.  71) — I  think  are 
open  to  the  observation  which  the  plaintiffs' 
counsel  have  made.  They  were  cases  in  which 
there  was  nothing  in  question  but  nuisance  to  the 
public.  They  were  quite  different  cases.  They 
were  cases  by  the  Attorney- Greneral  representing 
the  public  and  the  pubhc  only.  The  acts  in 
question  had  the  authority  in  both  cases  of  the 
local  highway  authority  in  whom  the  streets  were 
vested.  Therefore  the  sole  question  was  whether 
there  had  been  a  nuisance  to  the  public.  There 
was  no  question  of  trespass,  and  no  question  of 
infringement  of  a  right,  because  the  person 
on  whom  the  trespass  would  have  been  com- 
mitted, if  there  had  been  a  trespass,  or  whose 
rights  would  have  been  infringed,  if  there  had 
b^n  infringement,  did  not  complain,  but  indeed 
assented  to  the  act  done.  Therefore,  as  I  have 
already  said,  it  was  solely  a  question  of  nuisance. 
One  may  not  take  the  same  view  that  the  learned 
judges  took  of  nuisance  by  opening  the  streets. 
But  it  is  Quite  sufficient  to  say  that  the  learned 
judges  tooE  in  that  case  the  view  that  the  nuisance 
was  comparatively  small,  and  that,  under  the 
circumstances,  it  was  not  a  case  for  granting  an 
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injimotion.  The  case  of  Ooodson  v.  Bichardaon 
(vhi  9up,)  was  decided  comparativelj  recently,  and 
was  decided  by  a  tribunal  of  the  greatest  autho- 
rity, by  the  tnen  Master  of  the  Bolls  and  the 
Court  of  Appeal.  That  places  the  case,  therefore, 
in  a  superior  position  to  that  of  The  Wandsworth 
Board  of  Works  y.  The  London  and  South- 
western Railway  Company  {ubi  sup,),  and  to  my 
mind  it  is  a  distinct  authority  in  favour  of  the 
plaintiffs'  contention  hei*e.  The  only  distinction 
to  be  drawn,  and  that  can  be  di'awn,  I  think,  is 
that  there  the  plaintiff  was  a  private  individual 
in  whom  the  soil  was  vested.  But,  as  it  has 
been  pointed  out  already,  in  one  of  the  cases  it 
has  been  said  that  there  is  no  real  distinction 
between  a  public  and  a  private  nuisance,  but  the 
principle  would  be  the  same  in  trespass.  Those 
are  the  general  broad  considerations  which  appear 
to  me  to  influence  the  decision  in  this  case.  In  the 
first  place,  there  was  clear  notice  in  this  case  that 
the  defendants  ought  not  to  do  what  they  were 
doing.  I  have  already  adverted  to  their  conduct 
in  that  respect ;  and  to  that  there  must  be  added, 
I  think,  til  at  their  conduct  was  unreasonable. 
Secondly,  although  I  quite  ^ree  that  there  is 
no  great  amount  of  harm  at  the  present  moment 
done  to  the  plaintiffs,  I  am  not  sure  that 
that  exhausts  the  matter,  because  they  have  to 
prevent  any  rights  being  acquii'ed  in  their  soil, 
and  such  rights  might  cause  injury  to  them.  But 
there  is  no  great  harm  as  it  seems  to  me  to  the 
defendants,  in  preventing  them  from  carrying 
their  wires  in  this  particular  wav,  because  by 
arrangement  with  the  owners  of  the  gardens  in 
this  ix>ad  they  can  carrv  their  wires  there,  and  so 
achieve  the  object  of  lighting  the  remainder  of 
the  district.  There  is  another  consideration  which 
to  my  mind  has  particular  weight  in  this  case. 
The  case  is  between  two  bodies,  both  of  which 
have  Parliamentary  rights.  I  do  not  say  that 
they  could  not  have  arranged  between  themselves 
by  a^zreement  to  have  done  the  particular  thing 
which  has  been  done.  But  when  you  have  two 
bodies  whose  rights  are  carefully  defined  by  Parlia- 
ment, I  confess  that  it  appears  to  me  to  be  of 
considerable  importance  that  they  should  be  kept 
within  the  limits  of  their  rights.  Parliament  has 
in  effect  said  that  an  electrical  company  of  this 
kind  is  not  to  lay  its  wires  outside  its  area,  except 
with  certain  consents,  that,  in  this  case,  were  not 
obtained.  On  the  other  hand,  it  has  vested  in  the 
plaintiffs  the  right  of  protecting  the  area  of  the 
property  which  has  been  given  to  them.  Under 
these  circumstances  it  appears  to  me  that  the 
eajse  is  a  somewhat  stronger  one  than  one  in 
which  a  mere  private  person  seeks  to  vindicate 
his  rights;  certainly  it  is  not  a  weaker  one. 
There  is  only  one  distinction  which  appears  to  me 
to  be  drawn  between  the  case  of  Ooodson  y. 
Richardson  (vM  stip.)  and  the  present,  and  it  is 
one  which  has  been  adverted  to  by  some  of  the 
members,  and  indeed,  I  think,  all  of  the  Court 
of  Appeal.  That  is,  that  in  that  case  the  plaintiff 
could  hardlr  be  left  to  his  ordinary  remedy  of 
taking  up  the  pipe  that  has  been  placed  in  his 
soil,  and  so  rectifying  the  injury  done.  The 
answer  given  in  that  case  was,  inasmuch  as  the 
plaintiff  would  have  had  to  violate  the  soil  of 
the  highway  authority,  and,  as  Hellish,  L.J.  sug- 
gested, render  himself  open  to  indictment,  it 
was  hardly  reasonable  to  subject  him  to  that 
danger.    A  different  answer  cotild  be  made  in 


this  case,  namely,  that  where  yon  have  two  pablio 
bodies  it  is,  on  the  whole,  better  that  they  shoald 
not  be  brought  into  unnecessary  conflict,  t  do 
not  think  that  it  is  desirable  that  the  plainiifFB 
should  be  called  upon  to  vindicate  their  rights,  so 
to  speak,  with  their  own  hands,  and  to  dig  np  thd 
wire  and  the  concrete  which  has  been  improperly 
placed  in  their  soil.  The  better  mode  appears  to 
me  to  be  that  the  defendants  should  be,  in  effect, 
called  upon  to  remove  that  which  they  haTe 
improperly  placed  there.  In  other  respects  the 
case  of  Oooason  v.  Richa/rdson  {ubi  sup.)  appears 
to  me  to  be  in  point,  especially  in  this,  that  the 
position  of  things  is  the  same  as  if  this  right  had 
Deen  sought  to  be  interfered  with  at  an  earlier 
time  than  it  was.  I  mean  rather  that  the  position 
of  things  was  the  same  as  if  the  plaintiffs  had 
been  able  to  vindicate  their  ritfht  bd^ore  they  did, 
and  that  it  makes  no  real  difference  that  the 
defendants,  by  taking  advantage  of  cominff  at  the 
unusual  hour,  were  enabled  to  forestall  the  defence 
of  their  right  which  otherwise  the  plaintiffs  would 
no  doubt  have  been  able  to  assert.  Under  these 
circumstances  it  appears  to  me  clear  that  there 
ought  to  be  judgment  for  the  plaintiffs.  The 
plaintiffs  are  claiming  a  declaration  as  well  as  a 
majidatory  injunction,  and  it  will  be  in  the  form 
that  they  ask,  and  the  plaintiffs  will  have  the 
costs. 

From  that  decision  the  defendants  now  ap- 
pealed. 

Cripps,  Q.O.  (with  him  Joseph  Shaw)  for  the 
appellaat». — Two  points  were  raised  at  the  tiisl 
of  this  action :  First,  whether  it  was  within  tiie 
powers  of  the  defendants  to  la.y  their  wires  in  the 
plaintif&i'  district ;  and,  seuondly,  whether,  if  out- 
side their  powers,  the  plaintiffs  were  entitled  to  a 
mandatory  injunction — in  other  words,  whether 
the  plaintiffs  had  sufficient  interest  in  the  subsoil 
as  to  make  the  defendants  trespassers  on  the 
plaintiffs'  land.  As  to  the  first  point,  it  arose  on 
sect.  6  of  the  Electrio  Lighting  Orders  Confir- 
mation (No.  5)  Act  1892;  but  it  was  ultimatriy 
abandoned  at  the  trial.  It  was  admitted  that 
the  defendants  were  working  oatside  the  lighting 
area  committed  to  them.  But  have  the  plain- 
tiffs on  that  groimd  the  right  to  restrain  the 
defendants  by  mandatory  injunction?  The 
learned  judge  in  the  court  below  relied  on 

Ooodson  V.  Richardson^  80  L.  T.  Bep.  142  ;  L.  Sep. 
9  Ch.  App.  221. 

I  do  not  question,  after  that  case,  that  if  the 
plaintiffs  have  any  rights  in  the  subsoil  of  the 
street  in  dispute  the  defendants  are  trespassers, 
and  that  the  plaintiffs  are  entitled  to  a  mandatory 
injunction.  There  is,  however,  a  decision  of  the 
House  of  Lords  (which  was  not  cited  in  the  court 
below)  upon  which  I  rely  as  negativing  the  claim 
of  the  plaintiffs : 

The  Mayor,  ^c,  of  Tunhridge  Wells  v.  Baird^  71 
L.  T.  Bep.  211 ;  (1894)  2  Q.  B.  867 ;  on  appeal,  74 
L.  T.  Bep.  385 ;  (1896)  A.  C.  434. 

The  Act  which  applies  to  the  present  case  is  tke 
Metropolis  Local  Management  Act  1855,  s.  96. 
But  sect.  149  of  the  Fublio  Health  Act  1875^ 
which  was  decJt  with  in  the  Tunhridge  Wells  case 
(ubi  sup.),  is  substantially  the  same  as  sect.  96  ol 
the  Act  of  1855.  The  House  of  Lords  there  laid 
down  distinctly  that  what  is  vested  in  a  reattj  or 
other  highway  authority  is  only  that  part  of  the 
surface  of  the  roadway  which  is  artificial,  as  dis- 
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tingiiiahed  from  the  natural  soil  beneath  which  is 
le^lly  vested  in  the  adjoining  owners.  If  so,  the 
daendonts  here  are  not  trespassers  as  against  the 
T€eti7,  the  plaintiffs.  They  are  not  trespassers 
on  any  interest  of  the  plaintiffs ;  they  are  not 
interfering  with  anything  belonging  to  the  plain- 
tiffs. As  regards  the  surface,  if  the  defendants 
had  caused  dama^  they  would  be  liable  to  the 
plaintiffs.  No  injunction  ought  to  be  granted  in 
respect  of  a  nuisance : 

The  Attomsy- (General  t.  ITie  Cambridge  CUis  Con- 
swnen^  Company,  19  L.  T.  Bep.  508  ;  L.  Sep. 
4  Ch.  App.  71 ; 

The  AUomey-Oeneral  y.  Sheffield  Qas  Consumera' 
Company,  3  De  G.  M.  A  G.  304. 

There  was  nothing  in  question  in  those  cases  but 
nuisance  to  the  public.  Unless  there  is  a  con- 
tinuing trespass,  no  ground  exists  for  granting  an 
injunction.  [Lindley,  M.R.— Sir  Francis  Jeune 
does  not  rest  his  judgment  simply  on  the  question 
of  ownership.  He  sajs  that  the  plaintiffs  and 
defendants  are  two  Parliamentanr  bodies,  and  that 
it  is  of  considerable  ijnportance  that  they  should  be 
kept  within  tbe  limits  of  their  rights.]  The  case 
really  turns  on  the  ownership  of  the  subsoil. 
There  could  be  no  right  to  a  mandatory  injunc- 
tion here  except  on  the  principle  of  Goodaon  v. 
Bichardson  (uoi  sup.)  upon  which  Sir  Francis 
Jeune  decided  the  case.  Tn  the  Tunhridge  Wells 
case,  the  Lord  Chancier,  on  p.  439  ot  (1896) 
A  C,  commented  on 

Coverdale  y.  Charlton,  40  L.  T.  Bep.  88 ;  4  Q.  B. 
DiT.  104. 

[liiNOiiBT,  M.It. — It  is  consistent  with  the  deci- 
aion  of  the  Court  of  Appeal  in  Bolls  v.  The  Vestry 
of  8t.  Oeorae  the  Martyr,  Southwwrlc  (43  L.  T. 
Bep.  140 ;  14  Ch.  Div.  785),  where  the  vestinfir  of  a 
"  B^eet "  was  discussed.]  The  Lord  Chancellor 
in  the  Tunhridge  Wells  case  adopts  tbe  view 
as  expressed  in  the  case  of  Bolls  v.  The  Vestry 

f8t.  George  the  Martyr,  Southwarh  (ubi  sup.), 
cited  The  Board  of  Works  far  the  Wands^ 
vorth  District  y.  The  United  Telephone  Company 
Limikd  (51  L.  T.  Bep.  148 ;  13  Q.  B.  Piy.  904) 
in  tbe  court  below  as  being  in  the  defendants' 
favour  although  it  related  to  overhead  wires  and 
not  to  wires  laid  in  the  subsoil. 

B^^y, QC.  and  LvtteUon  Chubb  for  the  respon- 
dents.— ^Ab  to  the  ifunbridge  Wells  case  {ubi  sup.), 
it  must  be  borne  in  mind  precisely  what  that  case 
was.  The  House  of  Lords  decided  that,  to  the 
extent  to  which  the  words  of  sect.  149  of  the  Public 
Health  Act  1875  went,  none  of  the  rights  of  the 
owners  of  the  subsoil  were  taken  away.  That 
wap  oAl  the  decision,  but  the  court  will  look  at  the 
reasoning  there.  A  number  of  authorities  were 
decided  before  the  Twnbridge  WeUs  case  {ubi  sup.), 
every  one  of  which  is  absolutely  in  the  plaintiffs' 
favour.  [Williams,  L.J.  referred  to  Cooper  v. 
The  Board  of  Works  for  the  Wandsworth  District 
(8  L.  T.  B^.  278).]  The  case  of  The  Fareham 
Loeal  Boa/rd  and  the  Fareham  Electric  Light 
Cmpanv  v.  Smith  (7  Times  L.  Bep.  443 ;  W.  N. 
(1891)  7o)  is  more  in  point  than  any  of  the  others 
aad  the  Tunbridge  WeUs  case  {ubi  sv^.)  and 
Cwerdale  y.  Cha/rlton  {ubi  sup.)  were  both  con- 
sidered there.  In  The  Boa/rd  of  Works  for  the 
Wandgworih  District  v.  The  United  Telephone 
(hmpamf  Limited  {ubi  sup.)  there  were  merely 
£ota.  The  propeity  of  the  plaintiffs  extends  so 
ma(di  below  the  sunace  of  the  street  as  is  neces- 


sary for  the  maintenance  of  the  street  as  a  street. 
Therefore,  the  subsoil  where  the  defendants' 
wires  are  laid  is  vested  in  the  plaintiffs.  It  is  not 
indeed  essential  for  us  to  show  that  the  plaintiffs 
are  the  owners  of  tbe  subsoil ;  they  have  a  right 
of  control  over  it ;  and  it  is  necessary  that  their 
consent  should  be  given  to  the  placing  of  the 
wii-es  under  the  street.  If  tbe  rights  of  the 
plaintiffs  are  interfered  with,  they  are  entitled  to 
a  mandatory  injunction  independently  of  any 
ownership  of  the  subsoil.  Where  a  vestry  have 
given  to  them  the  control  and  management  of 
everything  connected  with  a  street — tnat  is,  to 
say  how  pipes  shall  be  placed,  how  the  trench 
shall  be  filled  in,  and  so  on — can  it  be  said  that 
in  the  work  of  putting  pipes  down  and  putting 
concrete  over,  the  vestry  have  no  right  to  inter- 
fere P  Have  they  no  right,  for  example,  to  say 
that  the  foundation  for  the  pipes  is  not  satisfac- 
tory P  It  would  be  a  narrow  construction  of  the 
section.  The  position  of  a  street  authority  cannot 
be  so  powerless  that,  if  persons  in  the  night 
succeed  in  opening  and  breaking  up  a  street  with 
the  object  of  laying  pipes,  only  an  injunction  for 
the  future  can  be  granted,  and  that  the  highway 
authority  has  no  remedy  as  regards  the  act  done. 
Yet  it  may  be  done  in  soch  a  careless  way  as  to 
cause  serious  accidents.  A  number  of  authorities 
were  decided  before  the  Tunhridge  WeUs  case  {ubi 
sup.),  every  one  of  them  absolutely  in  our  favour. 
It  is  admitted  that  the  defendants  have  committed 
a  wrongful  act,  in  putting  in  concrete  for  instance. 
The  court  must  look  at  it  as  one  act.  They  have 
done  it  wrongfully,  contrary  to  their  statute,  the 
Electric  Lighting  Orders  Confirmation  (No.  5) 
Act  1892,  and  they  ought  to  be  restrained.  There 
has  been  a  deliberate  trespass,  a  delibei'ate  inva- 
sion, of  the  rights  of  the  plaintiffs  after  warning, 
after  having  done  it  before,  and  after  applying 
for  leave  and  not  obtaining  it.  The  defendants 
have  come  in  the  night  and  have  torn  up  the 
pavement.  That  is,  at  any  rate,  clearly  vested  in 
the  plaintiffs.  Clearly  the  plaintiffs  are  entitled 
to  an  injunction  for  the  future,  and  the  court 
should  grant  a  mandatory  injunction,  which  is  the 
only  legal  remedy  which  the  defendants  fear. 
[^LiNDLBY,  M.B. — Tou  must  show  some  continu- 
mg  infringement  of  your  rights,  must  you  not  P] 
No ;  we  submit  not.  If  the  plaintiffs  show  that 
the  defendants  deliberately  committed  a  trespass, 
we  cttu  get  the  thing  put  in  statu  quo.  [Lindley, 
M.R. — That  is  going  too  far.  BiaBY,L.J. — You 
cannot  say,  as  a  general  rule,  that  what  is  done 
illegally  must  be  undone.]  But  this  is  a  case  in 
which  a  mandatory  injunction  ought  to  be 
granted.  The  defendants  have  taken  up  the 
plaintiffs'  paviog  on  the  surface,  put  in  pipes,  and 
substituted  something  else.  Have  they  any  right 
to  do  that  P  [Lindlby,  M.R. — Suppose  it  is  not 
the  plaintiffs'  land  where  the  pipes  no^  lie.  They 
may  have  a  right  of  control  over  the  soil  sub- 
jacent to  the  subsoil,  but  not  over  the  subsoil 
itself.]  If  the  plaintiffs  have  sach  rights  of 
control  that  they  can  prevent  defendants  putting 
the  pipes  there,  they  have  the  right  to  require  them 
to  be  removed,  and  to  come  to  the  court  to  order 
the  defendants  to  take  them  up  again. 

Cripps,  Q.O.  in  reply. — ^This  case  has  been 
argued  by  the  plaintiffs  on  two  pointo  :  First,  as 
to  the  effect  of  the  vesting  under  sect.  96  of  the 
Metropolis  Local  Management  Act  1855;  and, 
secondly,  as  to  the  extent  of  the  plaintiffs'  con- 
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trol  and  management  of  the  street.  With  regard 
to  the  first  point,  the  decision  of  the  Hoase  of 
Lords  in  the  Tunbridge  Wells  case  {uhi  sup.)  is 
conclasive.  All  the  previous  cases  were  dealt 
with  in  the  Tunbridae  Wells  case  {ubi  sup.),  and 
this  principle  was  laid  down  hy  the  House  of 
Lords,  that  nothing  is  vested  except  the  actual 
surface  of  the  land.  For  anything  outside  that 
special  powers  are  required.  The  real  question  is, 
whether  the  plaintiffs  had  aoij  rieht  to  refuse 
what  the  defendants  asked  for.  Such  control  and 
management  of  the  streets  as  the  plaintiffs  have 
would  not  authorise  them  to  inteif  ere  with  what 
the  defendants  have  done. 

Li  answer  to  Lindley,  M.B.  it  was  stated  hy 
Bray,  Q.C.  that  the  plaintiffs  had  not  given  any 
notice  to  the  defendants  under  sect.  109  of  the 
Metropolis  Local  Management  Act  1855. 

Lindley,  M.B. — ^I  do  not  think  that  anything 
will  he  gained  by  taking  time  to  consider  this 
case.  The  case  is  not  altogether  satisfactoij,  and 
I  shall  begin  my  observations  at  once  by  saying 
that  I  do  not  consider  that  we  are  in  a  position  to 
grant  a  mandatory  injunction  upon  the  footing 
that  notices  had  been  ^ven  under  sect.  109  of 
the  Metropolis  Local  Management  Act  1855  and 
had  not  been  complied  with.  As  to  what  the 
position  of  affairs  would  have  been  if  that  had 
been  done,  and  if  relief  had  been  sought  upon  that 
footing,  I  say  nothing;  I  do  not  consider  that 
that  is  before  us.  But  that  is  a  very  important 
section  for  the  appellants  to  consider.  Whether 
that  cannot  be  even  now  worked  against  them  I 
say  nothing.  This  action  is  not  brought,  and 
cannot  be  fairly  interpreted  as  brought,  to  enforce 
that  section  at  all.  Now,  having  cleared  the  ground 
so  far,  I  am  bound  to  say  that  I  think  the  argu- 
ment of  the  appellants  is  well  founded.  It 
appears  to  me  that  this  action,  so  far  as  we  are 
concerned  with  it,  is  for  a  mandatory  injunction. 
I  say  nothing  at  all  about  the  other  part  of  it,  the 
declaration  and  the  injunction  against  future  in- 
terference, because,  although  in  form  the  order  as 
to  that  has  been  api>ealed  against,  it  has  not  been 
pressed,  and  Mr.  Oripps  feels  firreat  difficulty  in 
quarrelling  with  that.  The  appeal  before  us  has 
been  confined  to  the  mandatory  injunction ;  or,  in 
other  words,  to  that  part  of  the  order  which  re- 
strains the  defendants  from  using,  or  permitting 
to  remaiis  these  electric  pipes.  Now  the  case 
stands  thus :  It  seems  that  some  time  in  1896  the 
defendants,  after  failing  to  come  to  terms  with  the 
Battersea  Yestry,  and  knowing  perfectly  well  that 
the  Battersea  Yestry  would  object  to  their  laying 
down  these  pipes  under  the  street,  took  the  law 
into  their  own  hands,  and  wilfully,  and  in  a  very 
high-handed  manner,  took  up  the  street  for  about 
30  yards,  and  laid  down  their  electric  wires  out  of 
their  statutory  district  and  in  excess  of  all  their 
powers,  and  tn^  got  the  thing  done  on  a  Sunday 
night.  That,  of  course,  was  bSL  wrong  and  utterly 
and  entirely  illegal,  and  the  fact  that  their  con- 
duct was  in  that  respect  utterly  and  entirely 
illeffal  is  a  great  temptation  for  us  to  be  equally 
high-handed  with  them  and  to  say  to  them  sum- 
marily, *'  You  had  no  business  to  put  your  pipes 
there;  you  must  take  them  up."  But  we  can- 
not do  that.  We  must  not  lose  our  heads; 
we  must  consider  the  rights  of  the  paities; 
and  it  appears  that,  when  we  Bxe  asked  to 
gi'ant    a    mandatory    injunction,  we    must    see 


that  the  rights  of  the  plaintiffs  are  being  inter- 
fered with  by  the  contmuance  of  these  pipes  in 
the  place  in  which  they  are.    Now  it  is  contended 
that  the  rights  of  the  plaintiffs  are  being  inter- 
fered with,  and  it  is  put  in  two  ways :  It  is  said, 
first  of  all,  that  these  electric  wires  are  only  2ft. 
under  the  surface  of  this  street,  under  the  pave- 
ment of  it,  and  that  the  surface  of  the  street  for 
the  depth  of  at  least  2ft.  is  vested  in  the  plaintifEs. 
If  that  is  so,  of  course  the  plaintiffs  are  right.     If 
that  is  so,  this  is  a  continumg  trespass  and  yiola- 
tion  of  their  rights  of  ownership.    The  answer  to 
that  appears  to  me  to  be  found  in  the  Tunbridge 
Wells  case  (vbi  sup.),  which  gave  rise  to  so  much 
discussion  both  in  this  court  and  in  the  House  of 
Lords      There  the  extent  to  which  the  soil  of 
streets  was  vested  in  local  authorities  was  veiy 
fully  considered.     There  were  several  decisions 
before  that  case,  and  it  is  not  easy  to  see  to  what 
extent,  in  the  Act  of  Parliament,  the  soil  of  the 
street  was  vested  in  the  local  authority.    In  the 
Tunbridge    Wells  case  (ubi  swp,)  the  fight  was 
between  the  local  authority  and  the  owner  of  the 
^  oil  under  a  street  or  public  place,  and  the  decision 
first  of  all  was  in  favour  of  the  local  authority. 
Then  the  decision,  both  in  the  Court  of  Appeal 
and  in  the  House  of  Lords,  was  in  favour  oi  the 
owner  of  the  soil  and  against  the  local  authority. 
Here  we  have  not  got  the  controversy  in  the  same 
nhape.    But  still  the  observations  made  by  the 
House  of  Lords  in  that  case,  which  were  essential 
to  their  decision,  show  how  much  of  a  street  vests 
in  the  local  authorities  under  the  Act  there  in 
question — viz.,   the   Public    Health    Act    1875 — 
sect.  149  of  which  is  not  substantially  different 
from  sect.  96  of  the  Metropolis  Local  Manage- 
ment Act  1855.    To  use  Lord  Herschell's  words : 
"  The  vesting  of  the  street  vests  in  the  urban 
authority  such  property,  and  such  property  only, 
as  is  necessarr  for  the  control,  protection,   and 
maintenance  of  the  street  as  a  highway  for  public 
use."    If  that  is  so,  if  the  local  authority  here,  the 
plaintiffs,  have  only  vested  in  them  so  much  of 
the  soil  under  this  street  as  falls  within  that 
definition  or  explanation,  they  cannot  maintain 
this  action  as  owners  of  the  soil  under  the  pave- 
ment.    I  think  it  is  pretty  plain  that  that  is 
right.    If  that  is  so,  one  of  the  most  formidable 
grounds  upon  which  the  plaintiffs  can  base  their 
case  is  disposed  of.    Then  the  plaintiffs  say  in 
point  of  law,  equally  justly,  that,  even  although 
they  are  not  the  owners  of  this  subsoil,  they  have 
some  statutory  control  over  it,  which  control  is 
interfered  with  by  the  continuance  of  the  defen- 
dants' pipes.    Now  let  us  look  into  that.    I  was 
very  much  struck  with  Mr.  Bray's  observation  in 
argument,    based    on    sect.   13  of    the    Electric 
Lighting  Orders  Confirmation  (No.  5)  Act  1892, 
but    Mr.    Oripps's    answer   to    that    is    conclu- 
sive   that   the    section    has    no    application   to 
the  locus  in  quo.    If    this    had  been  an  exer- 
cise   by  the  defendants  of  their   right    vdthin 
their  Parliamentary  limits,  that  section  would 
have    applied.     But   it    is    not,  and  that   sec- 
tion does  not  apply  to  Battersea  at  all.    Then 
we  are  driven,  tnerefore,  upon  the  more  general 
sections.  The  answer  to  the  more  general  sections, 
when  YOU  come  to  look  at  them,  is  this,  that  Mr. 
Bray  has  not  pointed  out,  and  I  do  not  suppose 
can  point  out,  irom  the  general  knowledge  one  has 
of  these  Acts,  that  tiiere  is  any  section  which 
gives  statutory  control  which  cannot  be  used  even 
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if  the  pipes  are  there.    Take  the  most  important 
aad  the  oeet  of  them,  or  the  most  ^^ical  of  them, 

"  Tiz^  sect.  98  of  the  Metropolis  Local  Manage- 
ment Act  1855,  which  enables  the  local  authority 
to  lower  the  surface  of  the  streets.  There  is 
nothing  there  which  interferes  with  their  power 
of  oontrol,  and  so  with  the  other  statutory  pM:)wer8 
and  Parliamentary  powers,  and  so  on.    Therefore, 

f  when  I  oome  to  Iook  at  it,  I  feel  bound  to  arrive 
at  the  oonclusion — which  I  do  with  regret,  I  would 
rather  come  to  a  conclusion  the  other  way,  con- 
sidering; the  people  we  have  to  deal  with — that 
the  plaintrffR  have  not  made  out  that  any  right 
of  tneirs  is  being  interfered  with  by  the  con- 
tinuance of  these  pipes  in  the  place  in  which  they 
are.  That  means  that  the  mandatory  injunction 
must  be  dissolved.  As  regards  the  costs,  I  see 
that  the  notice  of  appeal  is  against  the  whole 
order,  and  asks  for  judgment  against  the  defen- 
dants. That  is  absolutely  preposterous  if  the 
action  had  been  properly  framed.  To  a  certain 
extent  the  declaration  and  the  other  injunction 
seem  right  enough,  because  the  defendants  did 
claim  the  right  to  do  it.  I  do  not  see  that  they 
could  do  it  now.  Mr.  Oripps  has  been  judicious 
enough  to  disclaim  it;  he  oas  thrown  that  over, 
and  he  has  pinned  his  case  to  the  tenable  ground 
that  no  right  of  the  plaintiffs  has  been  interfered 
with,  and  I  see  no  answer  to  that  apart  from  sect. 
109,  and  I  make  no  observation  upon  that.  The 
words  *'  restraining  from  using  or  permitting  to 
remain "  must  be  struck  out  of  tno  order,  and 
there  will  be  no  order  as  to  the  costs  of  the  appeal. 
We  do  not  make  any  alteration  in  the  order  as  to 
the  costs  below. 

RiQBY,  L.J. — I  am  of  the  same  opinion  abso- 
lutely. I  do  not  think  that  I  need  refer  to  sect. 
109  of  the  Metropolis  Local  Management  Act 
1855  at  this  stage  of  the  litigation ;  and  therefore 
I  shall  say  nothing  about  it.  With  reference  to  the 
only  ground  on  which  it  can  be  contended  that 
the  soil  of  the  loetu  in  quo,  where  the  pipes  lay, 
was  vested  in  the  vestry,  I  think  it  is  concluded 
bv  the  decision  in  the  House  of  Lords  in  the 
Tunbridge  Wells  case  {tibi  sup.).  I  do  not  think 
that  the  observations  are  in  the  nature  of  dicta 
which  we  should  be  entitled  to  review.  I  think 
that  the  reasons  are  givea  by  the  noble  and 
learned  Lords  as  being  uie  grounds  of  their  deci- 
sion, and  we  are  bound,  whatever  the  earlier  cases 
may  have  said,  to  adopt  that  view.  Then  I  cannot 
find,  in  any  of  tiie  sections  referred  to,  that  the 
existing  rights  of  the  vestry  are  in  any  danger.  I 
find  nothing  in  the  nature  oi  a  continuing  trespass 
or  a  continuing  nuisance,  and  I  think  that  in  the 
absence  of  anything  of  that  kind,  of  anything 
of  that  nature,  the  appellants  are  entitled  to 
succeed. 

Williams,  L.J. — I  entirely  agree. 

Appeal  allowed. 

Solicitor  for  the  appellants,  Sydney  Morse, 
Solicitors  for  the  respondents,  W,   W,   Young 
and  Son, 


Monday,  Feb.  20, 1899. 

(Before   Lord    Russell,   G.J.,   Smith   and 

Collins,  L.JJ.) 

Be  An  Abbitbatiox  beween  the  Bochdalb 
Union  and  the  Haslinoden  Union,  (a) 

APPEAL  FBOM   THE  <)irEEN'S  BENCH   DIVISION. 

Local  government  —  Alteration  of  boundaries'^ 
Poor  law  unions — Transfer  of  part  of  one  union 
to  another  union — Adjustment  of  property  and 
liabilities — Local  Government  Act  1894  (56  &  57 
Vict,  c.  73)  8s.  36,  68. 

Where  by  an  order  made  under  sect.  36,  suh-sect.  6, 
of  the  Local  Government  Act  1894  an  alteration 
of  a  poor  law  union  has  been  effected  by  sepa- 
rating from  a  union  a  portion  of  a  townskip 
comprised  in  such  union  and  transferring  suck 
portion  to  another  union,  if  the  union  from 
which  such  portion  has  been  separated  claims  to 
have  been  pecuniarily  damnified  by  the  order, 
the  question  is  one  for  adjustment  between  the 
two  unions  under  sect.  68. 

This  was  an  appeal  from  a  judt^ment  of  the 
Queen*s  Bench  Division  (ChanneU  and  Ridley, 
JJ.)  upon  a  case  stated  by  an  arbitrator. 

Previously  to  1894  the  township  of  Spotland 
was  one  of  the  townships  comprised  in  the 
Rochdale  Union,  and  the  township  of  Newchurch 
was  one  of  the  townships  comprised  in  the  Has- 
lingden  Union. 

6y  an  order  of  the  county  council  of  the  county 
of  Lancaster,  dated  the  28th  June  1894,  a  certain 
portion  of  the  township  of  Spotland,  being  the 
portion  included  in  the  borough  of  Bacup,  was,  in 
pursuance  of  the  Local  Goyemment  Acts  1888 
and  1894,  amalgamated  with  a  portion  of  the  town- 
ship of  Newchurch  so  as  to  form  one  township 
by  the  name  of  the  township  of  Bacup. 

By  an  order  of  the  same  date,  made  by  a  joint 
committee  appointed  by  the  said  county  council 
and  the  councils  of  certain  county  boroughs  in  the 
said  county,  the  portion  of  the  new  township  of 
Bacup,  which  formerly  formed  part  of  the  town- 
ship of  Spotland,  was  detached  from  the  Roch- 
dale Union,  and  the  whole  of  the  township  of 
Bacup  was  included  in  and  became  part  of  the 
Haslmgden  Union,  and  it  was  provided  that 
sect.  6o  of  the  Local  Gbvemment  Act  1894 
should  apply  for  the  purposes  of  any  adjustment 
that  might  be  required  in  consequence  of  the  pro- 
visions of  such  order,  subject  to  tiie  proviso  that 
the  arbitrator  in  any  adjustment  between  the 
Haslingden  and  Rochdale  Unions  should  have 
regard  to  the  large  amount  of  workhouse 
accommodation  then  provided  by  the  Rochdale 
Union  and  to  all  special  circumstances  of  such 
last-mentioned  union. 

These  two  orders  were  duly  confirmed  by  the 
Local  Government  Board,  ana  came  into  opera- 
tion on  the  28th  Dec.  1894. 

On  the  31st  Oct.  1895  the  guardians  of  the 
Rochdale  Union  gave  notice  to  the  guardians  of 
the  Haslingden  Union  that  by  reason  of  the  last- 
mentioned  order  and  the  detachment  of  part  of 
the  township  of  Spotland  from  the  Rochdale 
Union,  the  property,  debts,  and  liabilities  of  their 
union  had  oeen  affected  and  a  serious  loss  had 
been  occasioned  to  the  union  as  in  the  notice 
mentioned,  and  that  they  were  prepared  to  treat 

(a)  B«portad  by  E.  Manlst  Smith,  E«q.,  Barriater-at-Lftw. 
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with  the  guardians  of  the  Haslingden  Union  for 
the  adjustment  of  the  said  property,  debts,  and 
liabilities,  and  as  to  the  payment  to  be  made  by 
such  last- mentioned  guardians  in  respect  thereof, 
and  that,  unless  the  last-mentionea  guardians 
were  prepared  to  treat  in  respect  of  the  said 
adjustment,  they,  the  guardians  of  the  Rochdale 
Union,  desired  that  the  adjustment  should  be 
referred  to  arbitration. 

In  default  of  agreement  between  the  two  unions, 
the  adjustment  was  referred  to  an  arbitrator. 

At  the  hearing  before  the  arbitrator  it  was  con- 
tended on  behalf  of  the  guardians  of  the  Roch- 
dale Union  that  an  adjustment  was  required  for 
th«  purposes  of  the  A<^t8  Hud  orders,  and  that  the 
following  matters  ought  to  be  taken  into  con- 
sideration in  making  the  adjustment,  namely : 
(a)  The  amount  of  the  outstanding  loans  charged 
upon  the  common  fund  of  the  Rochdale  Union ; 
(6)  the  exceptional  number  of  paupers  requiring 
relief  in  the  Rochdile  Union  oy  reason  of  the 
density  of  population  and  the  situation  of  the 
town  of  Rochdale;  (c)  the  comparative  absence 
of  pauperism  from  the  transferred  portion  of  the 
township  of  Spotland;  (d)  the  large  amount  of 
workhouse  accommodation  provided  by  the  Roch- 
dale Uni*  n ;  (e)  the  unsuitability  and  unfitness  of 
a  great  part  of  the  Rochdale  workhouse  for  the 
purposes  for  which  it  was  provided ;  (/)  the  loss 
of  a'l  contribution  from  the  transferred  portion  of 
the  township  of  Spotland  towards  the  expenses  of 
the  guardians  of  the  Rochdale  Union ;  (g)  the 
increase  in  the  rates  leviable  in  the  remainder  of 
the  Rochdale  Union  by  reason  of  the  transfer. 

Evidence  was  tendered  on  behalf  of  the  Roch- 
dale Union  in  support  of  this  contention,  and  it 
appeared  that  the  rateable  value,  acoordiug  to  the 
vaJuHtion  lists  in  force  on  the  28th  Dec.  1894,  of 
the  Rochdale  Union  was  512,399^.  5^ ,  and  of  the 
portion  of  the  township  of  Spotland  transferred 
to  the  Haslingden  Union  was  33,04iO{. 

On  behalf  of  the  Haslingden  Union  it  was  con- 
tended that  none  of  those  matters  were  matters 
in  respect  of  which  the  arbitrator  had  power  to 
award  an  adjustment  as  between  the  Rochdale 
Union  and  the  Haslingden  Union. 

The  arbitrator  was  of  opinion  that  none  of  the 
said  matters  relied  on  by  the  Rochdale  guardians 
were  matters  for  adjnstment  betwe^-n  the  said 
parties  under  the  Acts  acd  orders,  and  he  accord- 
ingly declined  to  receive  the  evidence  tendered, 
and  awarded  that  no  adjustment  was  required, 
subjeot  to  a  case  for  th«  opinion  of  the  court 

The  Queen's  Bench  Division  (Channell  and 
Ridley,  JJ.)  was  of  opinion  thnt  an  adjustment 
was  required,  and  they  accordingly  remitted  the 
case  to  the  arbitrator. 

The  Haslingden  Union  appealed. 

By  the  Local  Government  Act  1894  (56  &  57 
yict.  c.  73),  it  is  provided  as  follows : 

Sect  36.  (1)  For  the  purpose  of  oarrjing  this  Aot 
into  effect  in  the  ease  of  (a)  every  pariah  and  rural 
sanitary  dlstriot  which  at  the  passing  of  this  Act  is 
situate  partly  within  and  partly  without  an  administra- 
tive county  ;  and  (b)  every  parish  which  at  the  passing 
of  this  Act  is  situate  partly  within  and  partly  without  a 
sanitary  distriot  $  and  (e)  every  mnJ  parish  which  has 
a  popiUation  of  less  than  200;  and  (d)  every  rural 
sanitary  district  which  at  the  passing  of  this  Act  has 
less  ihsn  five  elentive  gnardians  capable  of  acting  and 
voting  as  msmben  of  the  mial  sanita^  anthori^  of 
the  distriot;  and  («)  every  nml  parish  which  is  co- 


extensive with  a  rural  sanitary  district ;  every  ooonty 
council  shall  forthwith  take  into  consideration  eTevjr 
such  case  within  their  county,  and,  whether  any  pro- 
posal has  or  has  not  been  made  as  mentioned  in  BeetMm 
fifty -seven  of  the  Local  Government  Act  1888,  stoU  as 
soon  as  practicable,  in  acoordanoe  with  that  seotJon, 
cause  inquiries  to  be  made  and  notices  given,  and  ip4kke 
such  orders,  if  any,  as  they  deem  most  suitable  for 
carrying  into  effect  this  Act  in  aooordance  with  the 
following  provisions,  namely: — (i.)  The  whole  of  each 
pariah,  and,  unless  the  county  council  for  special  reaaons 
otherwise  direct,  the  whole  of  each  rural  distriot  aball 
be  within  the  same  administrative  county ;  (ii.)  the  whole 
of  each  parish  shall,  unless  the  county  council  for 
special  reasons  otherwise  direct,  be  within  the  aame 
county  district ;  and  (iii.)  every  rural  district  which  will 
have  less  than  five  elected  councillors  shall,  nnleea  for 
special  reasons  the  county  council  otherwise  direot,  be 
united  to  some  neighbouring  district  or  districts.  .  . 
(6)  Where  the  alteration  of  a  poor  law  union  BaemH 
expedient  by  reason  of  any  of  the  provisions  of  this  Act. 
the  county  council  mi»y,  by  their  order,  provide  for  eooh 
alteration  in  accordance  with  section  fifty -eight  of  the 
Local  Qovemment  Act  1888,  or  otherwise,  but  this  pro- 
vision shall  not  affect  the  powers  of  the  Local  GU>vem- 
ment  Board  with  respect  to  the  alteration  of  unions. 

Sect.  68.  (1)  Where  any  adjustment  is  required  for 
the  purpose  of  this  Act,  or  of  any  order,  or  thing  made 
or  done  under  this  Act,  then,  if  the  adjustment  is  not 
otherwise  made,  the  authorities  interested  may  make 
agreements  for  the  purpose,  and  may  theieby  adjust  any 
property,  income,  debts,  liabilities  and  expenses,  so  far 
as  affected  by  this  Act,  or  such  scheme,  order,  or  thing, 
of  the  parties  to  the  agreement.  (2)  The  agioemont 
may  provide  for  the  transfer  or  retention  of  any  property, 
debts,  or  liabilities,  with  or  without  any  oonditioas,  and 
for  the  joint  use  of  any  property,  and  for  payment  by 
either  party  to  the  agreement  in  respect  of  property, 
debts,  and  liabihties  sq  transferred  or  retaiaed,  or  of 
such  joint  user.  ...  (3)  In  default  of  an  agree- 
ment, and  so  far  as  any  such  agreement  does  not  extoid, 
such  adjustment  shall  be  referred  to  arbitration  in 
accordance  with  the  Arbitration  Act  1889. 

Macmorran,  Q.C.  and  C.  A.  RuMell,  Q.C.  for 
the  Haslingden  Union. — There  is  nothing  in  the 
Act  providing  for  the  giving  of  anything  in  the 
nature  of  compensation  in  such  a  case  aa  this. 
The  "adjustment"  which  may  be  made  under 
sect.  68  does  not  include  "  compensation.'*  There- 
fore this  is  i<ot  a  case  for  "  adjustment."  Secondly , 
if  thH  court  bhould  think  that  it  is  a  case  for 
adjustment  under  sect.  68,  we  submit  that  the 
adjustment  should  not  be  between  the  two  onions, 
but  between  the  Rochdale  Union  and  the  piece  of 
Spotland  which  has  been  taken  away  from  it. 

Brynmor  Jones,  Q.C.  and  Alexander  GUn,  tor 
the  Kochdale  Uni(m,  were  not  called  upcm. 

Lord  BuBSBLL,  G.J. — I  think  that  the  judg* 
ment  of  the  Divisional  Coarc  was  right  I  agree 
substantially  in  the  judgment  of  Channell.  J., 
and  entirely  as  regards  the  question  of  principle 
involved  in  his  judgment.  The  facts  of  the  case 
are  these :  On  the  28th  June  1894,  under  the 
authority  of  the  Local  Government  Acte  1888 
and  1894,  an  order  was  made,  which  wsjs  subse- 
quently confirmed  by  the  Local  Government 
Board,  by  which  the  boundaries  of  the  Rochdale 
Union  and  the  Haslingden  Union  were  altered, 
and  a  portion  of  the  township  of  Spotland,  in  the 
Rochdale  Union,  was  taken  away  and  added  to 
the  township  of  Bacup  so  that  it  became  included 
in  the  Haslmgden  Union.  The  guardians  of  the 
Rochdale  Union  allege  that  this  order  has  worked 
to  the  pecuniary  disadvantage  of  their  union,  and 
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thej  olaim  under  the  Act  of  1894  to  have  an 
adjnatment  made  as  between  themsel^ee  and  the 
Haslingden  Union  of  obligations  falling  upon  the 
Rochdale  Union.     In  answer  to  that  claim  two 
objections  are  made.    In  the  first  place,  it  is  said 
that,  if  any  adjustment  can  be  made  under  the 
statute,  it  oni^ht  not  to  be  and  cannot  be  an 
adjustment  between  the  two  unions,  but  should 
be  i»n  adjustment  between  the  Rochdale  Union 
on  the  one  hand  and  the  separated  portion  of 
Spotland  on  the  other  hand.     The  second  point 
that  was  made  was  that  there  is  no  case  at  all  for 
adjustment  according  to  the  true  construction  of 
the  Act.     Now,  as  to  the  first  objection,  it  seems 
to  me  that  it  is  impossible  to  give  effect  to  it. 
Eren  if  this  would  make  any  difference,  there  has 
been  no  addition  to  the  Maslineden  Union  or 
separation    from    the   Rochdale    Union  of   any 
portion  of  land  representing  any  unit  of  govern- 
ment^ nor  of  any  set  of  persons  or  of  any  body 
representing  any  sort  of  legal  entity.    The  effect 
of  the  order  is  merely  to  cut  off  from  one  union 
and  incorporate  with  another  a  portion  of  land 
formerly    comprised    within    the   former  union. 
Looking  at  the  language  of  the  Local  Government 
Act  1894,  and  of  sect.  68  in  particular,  which 
clearly  contemplates  the  possibility  of  the  parties 
interested  comine  to  an  agreement  which  may 
take  the  place  of  the  adjustment  which  is  to  l)e 
made  if  Uie  parties  fail  to  agree,  it  seems  to  me 
that  it  would  be  impossible  to  suppose  that  the 
Legislature  intended  that  in  a  case  like  the  present 
there  «hoald  be  an  adjustment  between  a  frag- 
ment of  a  township  on  the  ocie  hand  and  the  union 
from  which  it  has  been  detached  on  the  other  hand. 
If,  therefore,  there  is  in  this  case  any  question  at 
all  of  agreement  or  of  adjustment,  it  must,  I  con- 
ceive, be  a  question  between  the  Rochdale  Union 
on  the  one  hand  and  the  Haslin^den  Union  on 
the  other  hand.     Now  I  come  to  the  second  ques- 
tion. Is  this  a  case  for  adjustment  at  all  P     It 
seems  to  me  that  that  depends  upon  what  is  the 
true  oonstmctioD  of  sects.  36  and  68  of  the  Local 
Qovemment  Act  1894.    It  is   important  to  eee 
the  scope  of  sect.  36,  which  is  the  first  section  of 
the  Act  dealing  with    alteration    of    areas  and 
bomndaries.      [His  Lordship  read  sub-sect.  1  of 
this   section.]      Then  c^omes  sub-sect.   6,   which 
provides  that  "  where  the  alteration  of  a  po<»r  law 
niuon  seems  ezpe<Uent  by  reason  of  any  of  the 
provisions  of  this  Act,  the  county  council  may  by 
their  order  provide  for  such  alteration  in  accord- 
ance with  sect.  58  of  the  Local  Government  Act 
1888,  or  otherwise,  but  this  provision  shall  not 
affect  the  powers  of  the  Local  Government  Board 
with  respect  to  the  alteration  of  unions."    Now, 
it  is  under  that  provision  that  the  order  in  ques- 
toi,  dated  the  28th  June,  was  made.     We  come 
vow  to  consider  what  provision  the  Legislatare 
^  made  in  the  statute  with  reference  to  the 
eoMequenoes  involved  in  carrying  out  an  order 
msde  under  the  Act.    It  was  conceded  by  the 
tteraed  counsel  who  appeared  for  the  Haslingden 
Union  that  a  number  of  the  cases  mentioned 
in  aect.  36  require  adjusttoent,  and  that  sect.  68 
o(  the  Act  is  intended  to  apply  to  such  cases.    A 
difficulty  that  pressed  upon  us  is  that  in  sect.  36 
provision  is  made  for  the  fresh  delimitation  of 
onion  boundaries,  and  that  sect.  68,  which  is  a 
l^ral  section  applying  to  everjr  case  in  which 
>^jn8tment  is  required,  applies  just  as  strongly 
to  the  case  of  ft  delimiteition  of  union  boundaries, 


where  an  adjustment  may  be  in  equity  required, 
as  it  does  to  the  other  Cdses  to  which  it  admittedly 
refers.  In  other  words,  sect.  68  appears  to  applv, 
or  may  be  applied,  to  all  the  cases  coming  within 
sect.  ^  Wnat  does  sect.  68  say  P  [His  Lordship 
read  sub- sects.  1  and  2  of  the  section.]  Now,  it  is 
not  necessary  to  say  that  this  language  applies  in 
its  entirety  to  *  ach  of  the  cases  contemplated  by 
sect.  36.  Probably  the  learned  counsel  is  quite 
right  in  saying  that  the  whole  of  that  language 
may  not  fit  in  with  Odch  of  the  cases  contem- 
plated by  sect.  36  $  but  is  it  not  apt  language  to 
cover  the  case  which  we  are  now  dealing  with? 
The  substantial  cause  of  complaint  made  by  the 
Rochdale  Union  is  that  an  area  having  a  rateable 
value  of  33,040!.  has  been  taken  out  of  their  union, 
and  that  the  taxation  in  respect  of  that  area  was 
a  gain  to  the  unioa  because  the  neighbourhood 
was  of  such  a  character  that  while  on  the  one 
hand  the  union  received  ft^m  it  a  considerable 
contribution  in  rates,  on  the  other  hand  the 
union  had  only  a  slight  burden  to  bear  in 
reference  to  the  sustenance  of  paupers  coming 
from  that  particular  area.  In  other  words,  the 
union  got  from  it  more  than  thev  had  to  pay  in 
respect  of  it.  The  guardians  of  the  Rochdale 
Union  now  contend  that,  as  the  Haslingden  Union 
has  by  the  transfer  got  the  benefit  of  this  profit- 
able area,  their  own  position  is  pecuniarily  preju- 
diced by  the  order,  and  that  therefore  an  adjust- 
ment ought  to  be  made.  In  my  view  that 
contention  is  right.  I  do  not  conceive  that  it  is 
necessary  for  me  to  go  in  detail  into  the  particular 
subjects  that  have  to  be  taken  into  consideration 
upon  the  question  of  adjustmeut.  I  think  it 
enough  t*  say  generally  that  the  arbita^tor,  or 
whoever  has  to  deal  with  the  matter,  will  be 
entitle  i  to  take  into  consideration,  on  the  one 
hand,  the  obligations  from  which  the  Rochdale 
Union  has  been  relieved  in  being  no  longer  called 
upon  to  maintain  such  poor  as  come  from  the  por> 
tion  of  Spotlaud  that  has  b^  en  taken  away  from  it, 
and,  on  the  other  hand,  he  will  be  bound  to  take 
into  consideration  the  loss  of  the  rates  which 
formerly  the  Rochdale  Union  received  in  respect 
of  the  transferred  area,  aud  that  any  considera- 
tions bearing  upon  the  question  of  whether  or  not, 
and  to  wh^t  extent,  the  Rochdale  Union  has 
been  pecuniarily  damnified  by  the  delimitation 
order  ^oold  be  matt-rti  proper  to  be  taken  into 
account  by  the  arbitrator  in  settling  the  terms  of 
any  such  cbdjustment.  Upon  these  grounds  I 
think  that  the  judgment  oi  the  Divisional  Court 
was  right,  and  that  this  appeal  should  be  dis- 
missed. 

Smith,  L.J. — I  am  of  the  same  opinion.  The 
first  contention  that  was  put  forward  was  that 
the  adjustment,  if  any,  should  be  not  between  the 
two  unions,  but  between  the  Ronhdale  Union  and 
Spotland  That  contention  seems  to  me  to  be 
ill-founded.  Sect.  36  of  the  Local  Goremment 
Act  1894  deals  with  areas  and  boundaries  which 
may  be  altered  by  the  proper  authorities,  and  sub- 
sect.  6  provides  that  poor  law  union  boundari^ 
may  be  altered  It  was  under  that  sub-section 
that  the  order  of  the  28th  June  1894  was  made, 
and  the  alteration  that  was  made  was  of  the 
boundaries  of  the  Rochdale  and  the  Haslingden 
Unions.  I  now  come  to  seot^  68.  Sub-soot.  1 
clearly  applies  to  the  present  case,  because  the 
order  of  i^e  28th  June  1894  was  ''an  order  or 
thing    made   or   done    under    this    Act."      The 
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"adjustment**  mentioned  in  the  section  clearly  l 
includes  the  adjustment,  if  any,  necessitated  by 
the  alteration  of  the  boundaries  of  thf^se  two 
unions.  The  matter  seems  to  me  to  fall  directly 
within  the  section.  I  say  nothing  about  the 
mode  in  which  the  adjustment  is  to  be  made. 
The  items  and  figures  must  be  settled  by  the 
arbitrator. 
OoLLiKS,  L.  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  Rochdale  Union,  Bower, 
Cotton,  and  Bower. 

Solicitors  for  the  Haslingden  Union,  Bobbins, 
Billings,  and  Co.,  for  T.  H.  Townsend,  Raw  ten- 
stall. 


HIGH    COURT    OF   JUSTICE. 

OHANOEBY  DIVISION. 

Wednesday,  Jan.  18, 1899. 

(Before  Nobth,  J.) 

Thb  Attobney-Gbnebal  on  the  Relation  of 

THE    UbBAN    DISTBICT    COUNCIL  OF   StOUB- 

bbidge  v.  Bttffobd  and  Go.  (a) 

Local  government — Tovms  Improvement  Clauses 
Act  1847  (10  &  11  Vict.  e.  34),  s.  63— ^ew  street 
— Building  on  the  sides  of  an  old  highway. 

The  defendants  in  this  action  proposed  to  erect 
buildings  extending  about  z33ft.  along  the 
east  siae  of  an  ancient  highway  and  carriage 
road,  known  as  Brick  Kiln  Lane,  in  the  district 
of  the  8.  District  Council,  There  never  had 
been  any  buildings  on  this  east  side  of  the  high- 
way except  two  cottages  which  the  defendants 
haa  puHed  down,  and  the  site  of  which  was  to 
be  occupied  by  the  new  buildings.  The  only 
buildings  on  the  other  side  were  a  factory  be- 
hmging  to  the  defendants,  extending  485/(. 
dUmg  the  side  of  the  highway  immediately 
opposite  the  proposed  new  buildings,  and  two 
cottages  at  s&me  distance.  The  district  council 
required  the  defendants  to  Bet  back  their  new 
buildings  so  as  to  leave  a  road  30/%.  wide. 
They  relied  upon  sect.  63  of  the  Towns  Improve- 
ment Act  1847,  which  provides  that  it  shall  not 
be  lawful  to  malce  or  lay  out  any  new  street 
unless  the  same,  being  a  carriage  road,  be  not  less 
than  dOft,  wide. 

The  defendants  having  refused  to  set  back  their 
buildings,  this  action  was  brought  by  the 
Attorney- General  on  the  relation  of  the  council, 
and  the  plaintiffs  now  moved  for  an  injunction. 

Held,  thai  the  decisions  as  to  the  meaning  of  a  new 
street  under  the  Public  Health  Act  atid  other 
Acts  in  pari  matend.  must  be  held  to  govern  the 
construction  of  this  Act,  and  that  the  defendants^ 
new  buildiiigs  would  make  the  old  highway  a 
new  street  within  the  meaning  of  the  Act. 

Injunction  granted. 

Semble,  whenever  buildings  are  erected  opposite 
each  other  on  the  sides  of  an  old  road  in  sueh  a 
way  as  to  define  and  limit  the  road,  the  line  of 
road  between  such  buildings  is  a  new  street. 

This  was  an  action  brought  by  the  Attorney- 
General  on  the  relation  of  the  Urban  District 
Oonncil  of  Stourbridge  to  restrain  the  defendant 

(a)  Baported  by  J.  B.  Bhookb,  Bbq.,  B«rrict«r-ftt-Lftw. 


company,  who  were  manufacturers  of  fire-bricks, 
from  building  or  allowing  to  remain  any  build- 
ings or  erections  on  land  adjoining  or  aibatting 
on  Brick  Kiln- lane  in  the  urban  district  of  Stour- 
bridge so  as  to  make  or  lay  out  such  lane  as  a 
new  street  less  than  30ft.  wide. 

The  urban  district  council  had  succeeded  to 
the  powers  of  the  Stourbridge  Improvement 
Commissioners  under  the  Stourbridge  Improve- 
ment Act  1866  which  incorporated  the  Towns 
Improvement  Clauses  Act  1847  (10  &  11  Vict 
c.  34). 

The  definition  clause  of  that  Act  provides 
that: 

The  word  "  street "  shall  extend  to  and  include  anj 
road,  aqoare,  ooart,  alley,  and  thorongbfare  within  the 
Umite  of  the  speoial  Act." 

Sect.  13  of  the  Towns  Improvement  Clauses 
Act  is  as  follows : 

It  shall  not  be  lawful  to  make  or  lay  oat  any  new 
street  nnless  the  same  be  of  the  prescribed  width,  or 
where  no  width  is  prescribed,  unless  the  same,  being  a 
carriage  road,  be  at  least  30ft.  wide,  or,  not  being  a 
carriage  road,  be  at  least  20ft.  wide. 

The  road  known  as  Brick  Kiln-lane  was  an 
ancient  public  carriage  road  and  highway 
581  yards  long,  varying  in  width  from  l^t  to 
20ft  2in. 

The  only  buildings  on  the  west  side  of  the  lane 
were  two  cottages  and  the  defendants'  glazed  brick 
factory,  which  was  at  the  northern  end  of  the  west 
side  and  extended  along  the  side  of  the  cajrriage- 
way  for  485ft.  or  thereabouts. 

On  the  east  side  there  were  no  buildings  at  the 
date  of  the  commencement  of  this  action.  There 
had  been  two  cottages  immediately  opposite  the 
defendants'  factory,  but  the  defendants  had  re- 
cently pulled  them  down  and  proposed  to  erect  on 
their  site  a  brick  kiln  and  arying  stoves,  which 
would  abut  immediately  on  the  carriage  way — and 
extend  alon^  its  side  for  233ft.,  or  thereabouts. 
The  urban  district  council,  when  the  plans  were 
submitted  to  it  for  approval,  required  the  build- 
ings to  brt  set  back  so  as  to  make  the  lane  30ft 
wide. 

The  land  on  each  side  of  the  lane  contained 
valuable  mines  which  had  been  worked,  and  the 
land  was  constantly  subsiding  and  unfit  for  the  ' 
erection  of  resideoces. 

Farwell,  Q.C.  and  B.  Cunningham  Olen  for  the 
plaintiffs. 

Neville,  Q.C,  for  the  defendant,  took  a  prelimi- 
nary objection. — The  width  in  this  case  is  that 
which  is  prescribed  by  certain  bye-laws  made  by 
the  plaintiffs  under  the  powers  of  their  Act — ^viz., 
30ft.  Trie  bye-laws  fix  a  penalty  to  be  recovered 
before  the  magistrates  and  give  power  to  the 
plaintiffs  after  proper  notice  to  enter  and  poll 
down  buildings.  The  plaintiffs  ought  to  hare 
proceeded  before  the  magistrates,  and  the  ooort, 
even  if  it  has  jurisdiction  will  not  exercise  it  when 
the  Legislature  has  pointed  out  the  remedy : 

Orand  Junction  Waterworks  Company  v.  Hampton, 
79  L.  T.  Bep.  176 ;  (1898)  2  Ch.  231. 

Farwell,  Q.C. — In  that  case  proceedings  were 
pending  before  the  magistrates,  and  the  Attorney* 
General  was  not  there.  We  are  not  proceeding 
under  the  bye-laws,  for  they  only  apply  where  the 
street  is  new  in  the  sense  of  being  made  for  the 
first  time.    An  action  by  the  At^mey-GJeneral 
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is  the  proper  way  to  obtain  an  interpretation  of 
and  emorce  a  general  statute. 

NeviUe^  Q.C.  in  reply  on  the  objection. 

North,  J. — ^I  do  not  think  I  can  refuse  to 
exeraae  jurisdiction  here.  It  is  not  a  case  where 
there  are  proceedings  pending  before  the  magis- 
trates, and  the  effect  of  my  exercising  the  juris- 
diction would  be  that  these  proceedings  ought  not 
to  go  oo.  I  do  not  think  there  is  any  reason  why 
I  should  refuse  to  hear  the  mqtion.  There  is 
nothing  in  Stirling,  J.'s  judgment  in  the  case 
dted  to  suggest  that  tiiere  was  any  want  of  juris- 
diction; the  only  question  was  whether  it  was 
expedient  to  exercise  it. 

Farwell,  Q.C.  and  B.  Cunninqham  OUn  for  the 
motion. — The  only  point  to  be  decided  is,  whether 
this  is  a  new  street  within  the  meaning  of  the 
^rd  section  of  the  Towns  Improvement  Glauses 
Act.  It  cannot  mean  simply  and  solely  a  street 
made  across  a  field  whers  no  street  existed  before ; 
it  must  include  the  turning  of  a  country  road  such 
as  this  is  into  a  street,  by  the  erection  of  houses 
on  each  side.  Here  we  have  old  buildings  extend- 
ing  4i00ft.  on  one  side,  and  it  is  proposed  to 
erect  buildings  extending  some  230ft.  opposite 
to  them.  If  the  street  is  not  made  the  proper 
width  now  it  never  can  be,  for  there  will  always 
be  a  botUe-neok  at  this  northern  end.  There  has 
been  no  judicial  decision  on  the  construction  of 
this  Act,  but  there  are  decisions  on  sections  in  the 
Public  Health  Act  in  pari  materia.  The  effect  of 
tbem  is  stated  in  Lord  Selbome's  judgment  in 
BoHiuon  V.  The  Local  Board  of  Barton  Eccles 
(50  L .  T.  Eep.  57 ;  8  App.  Gas.  798),  and  they 
plainly  cover  the  present  case.  A  similar  point 
came  before  your  Liordship  in 

Eendan  Local  Board  v.  Founce,  61  L.  T.  Bep.  465 ; 
42  Gh.  Biv.  602. 

NemOs,  Q.G.  and  E,  E.  Moore  for  the  defen- 
dants.— ^Every  case  must  depend  upon  the  par- 
ticnlar  circumstances.  That  is  laid  down  by  Sir 
Qeorge  Jessel  in 

Rohinson  v.  The  Local  Board  of  Barton  Eccles,  47 
L.  T.  Bep.  286 ;  21  Ch.  Div.  621,  632. 

The  plaintiffs  must  show  that  this  country  lane 
bas  become  a  street  in  the  ordinary  popular 
acceptation  of  the  term.  The  mere  fact  that 
there  are  buildings  on  both  sides  at  one  or 
more  points  on  a  country  lane  will  not  make  it  a 
street ;  there  must,  as  Sir  George  Jessel  says  in 
the  same  ludement,  be  some  continuity.  The 
nature  of  the  buildings  must  be  taken  into  con- 
nderation ;  the  usual  meaning  of  street  is  a  road 
with  dwelling-houses  or  shops  on  each  side.  This 
Ikob  can  never  become  a  street  in  that  sense 
owing  to  the  nature  of  the  ground. 

KosTH,  J. — ^I  think  I  must  hold  that  this  is  a 
new  street  within  the  meaning  of  the  decisions, 
tabng  the  decisions  to  be  summed  up  in  the  case 
wbioh  has  been  cited  to  me  from  uie  House  of 
I^rds.  There  is  a  difficulty,  no  doubt,  in  saying 
when  a  country  lane  has  become  a  street,  as 
the  Master  of  tiie  Roils  pointed  out  when  the 
matter  was  before  the  Gourt  of  Appeal.  He 
points  out  this :  "  There  are  two  ways  in  which  a 
street  may  come  into  existence  where  there  was 
no  street  before.  A  person  may  take  a  grass 
^id  at  a  country  lane  (for  in  my  opinion  it 
makes  no  difference  whether  or  not  there  was  a 
public  highway  and  lane  or  a  footpath  existing 
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before  which  is  thrown  into  the  street  and  is 
utilised,  or  whether  there  was  nothing  but  a  mere 
plot  of  grass  land  out  of  which  a  new  roadway  is 
made),  he  may  take  it  and  build  continuous  mies 
of  houses  BO  as  to  form  what  is  commonly  known 
as  a  street.  When  I  say  continuous  lines,  I  do 
not  mean  that  there  are  to  be  no  breaks  or 
intervals,  but  there  must  be  a  certain  degree  of 
continuity.  Then  he  points  out  another  way  in 
which  a  street  may  arise,  and  says  that  is  **  where 
it  is  not  from  the  first  laid  out  as  a  street  in  a 
formal  manner,  but  nu^  be  oonsidered  to  grow 
up,  so  to  say,  of  itself.  This  often  happens  where 
there  is  an  existing  highway  and  people  build 
houses  along  the  sides  of  that  highway,  so  that» 
without  any  intention  of  lajring  out  a  street,  the 
street  grows.  When  does  it  become  a  stroetP 
This  question  cannot  be  answered  until  you  know 
the  locality.  No  doubt  there  may  be  great 
difficulty  in  saying  in  such  a  case  as  the  latter 
when  it  does  become  a  street.  He  points  out  that 
where  jou  have  continuous  lines  of  buildings  on 
both  sides,  then  that  is  one  way  in  which  the 
property  becomes  a  street.  He  pcnnts  out  that 
a  new  street  does  not  mean  necessarily  itithoat 
any  break  or  interval,  but  that  there  must  be 
a  certain  degree  of  continuity.  In  this  case,  there 
being  buildm^s  on  the  one  side,  it  is  proposed  to 
put  up  a  building  which  will  extend  about  2S0ft. 
or  240ft.  along  tiie  other  side;  but  supposing, 
instead  of  putting  up  a  continuous  building  there 
a  row  of  cottaees  of  that  length  had  been  put  up 
— ^perhaps  twelve  to  twenty  cottages-— could  it  be 
said  then  that  that  was  not  a  new  street  P  Mr. 
Neville  did  not  suggest  that  that  would  not  be 
BO,  but  he  said  there  was  a  difference  between  that 
case  and  the  present  one,  and  in  a  certain  sense 
there  is.  Wliat  they  are  doing  here  is  defining 
the  line  of  road — I  do  not  use  that  word  in  a 
technical,  but  a  general  sense-— defining  the  road 
on  which  people  are  to  pass,  by  fixing  walls  and 
by  altering  the  state  of  things  so  that  there  will 
be  walls  on  each  side  limiting  the  road  to  that 
particular  space,  in  this  case  2Ift.  or  22ft.  as  the 
case  may  be.  I  must  say  I  think  that  what  will 
be  the  line  of  road  between  these  walls  will  be  a 
new  street  within  the  meaning  of  the  Act.  I 
I  think  I  am  justified  in  coming  to  that  conclu- 
sion by  not  only  the  view  which  Lord  Selbome 
expressed  in  the  case  which  has  been  cited  to  me, 
but  aJso  that  I  am  conforming  to  the  views  of  Sir 
George  Jessel. 

Solicitors:  SmUsa  and  Co.,  a^nts  for  W,  W. 
Ooddard,  Stourbridge ;  Church,  Mendel,  Todd,  and 
Co.,  agents  for  Charles  Herbert  CoUie,  Stour- 
bridge. 


Nov.  10  and  Dec.  10, 1898. 
(Before  Stiblino,  J.) 

TWICKBNHAM  IJbBAN  DiSTBICT  COTTtfaXL  V, 
MXTNTOir  AND  ANOTHBB.  (a) 

Private  street  works — Urban  authority^'Approval 
of  plans — Amendmiewt  to  resolution  and  pta/ns  hy 
justices  unthout  fresh  notices  to  owners-^uriS' 
diction  of  justices — Construction~^Prvv<Ue  Street 
Works  Act  1892  (55  &  56  Viet.  c.  57)»  m.  6,  8, 
and  13. 

Sect.  8  of  the  Private  Street   Worhe   Act  1892 

(d)  Beported  by  W.  L.  Bxohabds,  Baq.,  Barrliter-a(-Liiw. 
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confers  jurUdietum  upon  a  court  of  summary 
jurisdiction,  at  the  hearing  of  objections  made 
by  owners  of  premises  shown  in  a  provisional 
apportionment  as  liable  to  be  charged  with  the 
expenses  for  executing  works  under  the  Act,  to 
amend  the  resolutions,  plans,  sections,  estinuites, 
and  provisional  apportionments  approved  by  an 
urban  authority  just  as  if  the  same  had  been  duly 
passed  ab  initio  by  the  urban  authority,  and 
fresh  notices  to  such  owners  as  may  be  affected 
by  such  amendment  need  not  be  served. 

This  was  a  summons  taken  out  by  the  plaintiff 
council  asking  for  a  declaration  tbat  the  plaintiffs 
were  entitled,  under  sect.  13  of  the  Private  Street 
Works  Act  1892,  to  a  charge  on  certain  premises 
belonging  to  the  defendants  in  Montpeuer-road, 
Twickenham,  for  the  amount  of  expenses  incurred 
bj  the  plaintiffs  in  executing  certain  private 
street  works  in  the  said  road  under  sect.  6  of  the 
Act. 

On  the  27th  June  1895  the  plaintiff  council 
resolved,  with  respect  to  Montpelier-road,  Twicken- 
ham, to  do  certain  works  authorised  by  the  Act, 
with  the  exception  of  lighting,  and,  on  the 
25th  July,  they  passed  the  following  resolution : 

That  the  specifioationa,  plans,  sections,  estimates,  and 
provisional  apportionment  prepared  by  the  ooancil's  snr- 
veyer,  with  reference  to  the  making-up  of  Montpelier- 
road,  be  and  they  are  hereby  approved. 

The  plans,  &c.,  mentioned  in  the  resolution 
referred  to  the  whole  of  Montpelier-road. 

The  resolution  was  duly  published,  and  copies 
thereof  served,  pursuant  to  sect.  6,  sub*  sect.  3,  of 
the  Act,  on  the  defendants  and  other  owners  of 
premises  thereby  affected. 

The  defendants  gave  no  notice  of  any  objec- 
tions, but  another  owner  gave  notice  of  objection 
on  his  own  behalf  that  a  part  of  Montpelier- 
road  was  a  street  repairable  by  the  inhabitants 
at  large. 

On  the  1st  Jan.  1896  the  objection  was  heard  in 
a  court  of  summary  jurisdiction,  and  it  was  held 
by  the  justices  presiding  thereat  that  a  part  of 
Montpeher-road  was  a  street  repairable  by  the 
inhabitants  at  large,  but  that  the  remaining  part 
was  a  private  street  within  the  meaning  of  the 
Act.  The  justices  thereupon  amended  the  plans, 
estimates,  and  apportionment  so  as  to  limit  the 
operation  thereof  to  the  latter  portion  of  Mont- 
pelier-road, but  they  did  not  direct  any  fresh 
notices  to  be  served  and  no  further  notices  were 
in  fact  served  on  the  defendant  or  on  any  other 
persons  affected  by  the  scheme.  The  defendants 
objected  to  pay  their  proportions  under  the 
apportionment  made  unless  the  whole  of  Mont* 
peuer-road  was  repaired  and  alleged  that  the 
repair  of  the  portion  to  which  the  scneme  accord- 
iug  to  the  amended  plans,  &o.,  had  been  limited 
to  would  be  detrimental  to  them  so  long  as  the 
rest  of  the  road  remained  unrepaired. 

Sect.  3  of  the  Private  Street  Act  1892  provides 
for  the  adoption  of  the  Act  by  resolution  of  an 
urban  authority;  the  plaintiff  council  had  duly 
adopted  the  Act. 

Sect.  6  provides  for  the  preparation  by  a  sur- 
veyor of  specifications,  estimate,  and  provisional 
apportionment  of  expenses  of  works  under  the 
Act,  and  for  a  resolution  by  the  urban  authority 
to  perform  such  works,  and  also  under  sub-sect.  3 
for  publication  of  a  further  resolution  approving 
the  specifications,    plans,  and  sections  (if  any), 


estimates,  and  provisional  apportionments,  aad 
service  of  copies  of  such  resolution  on  the  owners 
of  premises  shown  as  liable  to  be  charged  in  such 
provisional  apportionments. 

Sect.  7  provides  for  service  on  the  urban  autho- 
rity of  objections  to  the  proposals  of  the  urban 
authority. 

Sect.  8  provides  as  follows : 

(1.)  The  urban  aathority  at  any  time  after  the  expira- 
tion of  the  said  month  may  apply  to  a  ooort  of  sum- 
mary jnrisdiotion  to  appoint  a  time  for  determining  the 
matter  of  all  objections  made  as  in  this  Act  mentioned, 
and  shall  pablish  a  notioe    of    the    time    and    plaoe 
appointed,  and  copies  of  each  notioe  shall  be  served 
upon  the  objectors ;  and  at  the  time    and   place  so 
appointed  any  snch  court    may  proceed  to  hear  and 
determine    the    matter    of  all   snch   objections  in  the 
same  manner  as   nearly    as   may    be,    and  with    the 
same  powers  and  subject  to  the  same  provisions  with 
respect  to  stating  a  case,  as  if  the  urban  authority  were 
proceeding  summarily  against  the  objectors  to  inforoe 
payment  of  money  summarily  recoverable.      The  court 
may  quash  in  whole  or  in  part  or  may  amend  the  reso- 
lution, plans,  sections,  estimates,  and  provisional  i^por- 
tionments,  or  any  of  them,  on  the  application  either  of 
any  objector  or  of  the  urban  authority.     The  court  may 
also,  if  it  thinks  fit,  adjourn  the  hearing  and  direct  any 
further  notices  to  be  given. 

(2.)  No  objection  which  could  be  made  under  this 
Act  shall  be  otherwise  made  or  allowed  in  any  court, 
proceeding,  or  manner  whatsoever. 

Sect.  11  provides  that  the  urban  authority 
may  amend  the  specifications,  plans  and  sections 
(if  any),  estimates,  and  provisional  apportion- 
ments for  any  works  authorised  by  the  Act,  but 
if  the  total  amount  of  the  estimate  should  be 
increased,  such  estimate  and  the  provisional 
apportionment  shall  be  published,  and  copies  of 
tne  same  shall  be  served  on  the  owners  of  pre- 
mises affected  thereby  who  might  then  object  to 
the  proposals  as  if  the  same  were  original  esti- 
mates and  apportionment. 

Sect  12  provides  for  the  final  apportionment 
when  expenses  ascertained  and  worKs  completed, 
and  sucn  apportionment  shall  be  final  and  the 
expenses  recoverable  as  therein  mentioned,  sub- 
ject to  the  right  of  owners  to  object  on  certain 
specified  grounds  to  such  final  apportionment. 

Sect.  13  provides  that  the  premises  included  in 
the  final  apportionment  shall  stand  charged 
with  such  expenses,  and  under  sect.  14  the  urban 
authority  has  power  (in  addition  to  any  other 
remedy)  to  recover  such  expenses,  the  same 
expenses  in  a  court  of  summary  jurisdiction  or  as 
a  simple  contract  debt  in  any  court  of  competent 
jurismction. 

Macm.orran,  Q.O.  and  Frank  Russell  for  the 
plaintiffs. — All  the  proceedings  have  been  regular 
and  the  amendments  by  the  justices  to  the  plans, 
&c.,  are  within  their  jurisdiction  under  sect.  8  of 
the  Act.  It  is  discretionary  whether  fresh  notices 
are  to  be  served  on  owners  of  premises  affected, 
and  the  justices  have  not  directed  such  notices. 
They  referred  to  the  Private  Street  Works  Act  1892 
(55  &  56  Vict.  c.  57).  ss.  3,  6,  7.  8, 11, 12,  and  13. 

B.  C.  Olen  for  the  defendants. — The  justices 
have  exceeded  their  jurisdiction  by  purporting  to 
discharge  the  function  of  the  urban  authority; 
sect.  6,  sub-sect.  1,  vests  the  right  to  decide  whether 
the  whole  or  part  only  of  a  street  is  to  be  repaired. 
The  defendants  are  debarred  by  the  conduct  of 
the  proceedings  from  the  opportunity  of  exercising 
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tiieir  right  to  object  under  sects.  7  and  8.  Fresh 
notioes  of  the  amended  plans,  &c,  should  have 
been  aerred  on  the  owners  affected  hj  the  scheme. 
If  anything  is  done  to  alter  the  original  resolu- 
tion the  urban  authority  must  commence  pro- 
ceeding^ de  novo,  I  submit  that  the  summons  is 
premature  and  misconoeiyed  : 

Whitehureh  r.  Board  of  Works  for    the   IMham 
DiBtrici,  13  L.  T.  Bep.  631  ;  L.  Kep.  1  Q.B.  233. 

Mcicmorran,  Q.O.  in  reply. — ^There  is  no  obliga- 
tion  cast  upon  the  justices  to  amend  the  resolu* 
tion;  the^  have  power  to  ameud  the  plans  and 
specifications.  [Stibling,  J. — The  urban  autho- 
rity resolTed  that  the  whole  street  should  be 
repaired,  and  no  resolution  has  been  passed  that 
a  part  only  should  be  made  up  ;  it  would  involye 
different  considerations  if  only  a  particular  part 
was  to  be  repaired.]  When  the  justices  heard 
the  objection  they  were  bound  under  the  ciroum- 
stancee  to  amend  or  else  dismiss  the  proceedings 
if  any  alterations  were  required. 

Cvr,  ado,  vuU, 

Dee.  10. — Stiblino,  J.  (having  referred  to  the 
sections  of  the  Act^  continued) : — I  do  not  read 
the  sections  in  detail  at  the  present  moment,  but 
the  provision  of  the  Act  is  that  the  objections 
are  to  be  dealt  with  in  a-  summary  way   by  a 
court  of  summary  jurisdiction ;  and  sub- sect.  2 
of  sect.   8  provides  that  "No  objection  which 
could  be  made  under  this  Act  shall  be  otherwise 
made  or  allowed  in  any  court,  proceeding,  or 
manner  whatsoever."  Then  sect.  11  provides  that 
"The  urban  authority  may  from  time  to  time 
amend  the  specifications,  plans,  and  sections  (if 
any),  estimates,  and  provisional  apportionments." 
Then  there  is  this  qualification:    "But  if  the 
total  amount  of  the  estimate  in  respect  of  any 
street  or  part  of  a  street  is  increased,  such  esti- 
mate and  the  provisional  appointment  shall  be 
published  in  the  manner  prescribed  in  part  2  of 
the  schedule  to  this  Act,  Hud  shall  be  op^-n  to 
inspection  at  the  urban  authority  offices  at  all 
reasonable  times,  and   copicH    thereof  shall    be 
served  on  the  owners  of  the  premises  affected 
thereby;  and  objection  may  be  made  to  the  in- 
crease and  apportionment,"  and  so  forth.    Then 
when  eyeTTtnmg  has  been  done,  sect.  12  pro- 
yides  for  the  recovery  of  the  expenses  from  the 
owners  who  are  chargeable  with  it ;  and  sect.  13 
giyes  a  charge  similar  to  the  one  which  we  have 
been  accustomed  to  consider  under  the  Public 
Health  Act.    That  is  the  section  which  is  sought 
to  be  enforced  in  the  present  case.    The  Private 
Street  Works  Act  of  1892  was  duly  adopted  for 
the  district  of  Twickenham,  and  came  into  opera- 
tion on  the  23rd  Feb.  1893.    [His  Lordship  re- 
viewed the  facte  of  the  case,  and  continued:] 
The  defendants  resist  the  summons  on  the  fol- 
lowing legal   grounds,   which  are  put  forward ; 
first,  it  is  said  that  the  justices  have  exceeded 
thdr  jurisdiction  by  taking  upon  themselves  the 
ftmction  of  the  urban  authority  with  whom  rests 
the  determination  of  the  question  whether  the 
whole  or  part  only  of  the  street  should  be  re- 
paired.    Undoubtedly  sect.  6,  sub-sect.  1,  gives 
tbe  urban  authority  the  right  to  decide  whether 
the  whole  or  part  of  a  street  is  to  be  repaired ; 
and,  in   the  present  case,  the  plaintiff  council 
bad  by  resolution  determined  that  the  whole  of 
Montpelifflr.road  should  be  repaired.    Sub-sect.  2, 
however,  proyides,  as  1  have  already  pointed  out, 


that  tibe  specification,  estimate,   and  provisional 
apportionment  shall  be  submitted  to  the  urban 
authority,  who  may  by  resohition  "  approve  the 
same  with  or  without   modification  or  addition 
as  th^y  may  think  fit."    So  that  they  are  not 
bound  by  the  first  resolution,  but  liberty  is  ex- 
pressly reserved  to  them  to  modify  or  add  to  it. 
In  this  case  the  approval  was  without'  modifica- 
tion or  addition.     Sub-sect.   3  provides  for  due 
notice  of    the  last- mentioned    resolution    being 
given  to  the  owners  of  the  premises  shown  as 
liable  to  be  charged,  any  one  of  whom  may,  under 
sect.  7,  take  objection  to  the  proposed  works  on 
the  following,  amongst  other  grounds,  and  it  is 
important  to  see  what  the  grounds  are  on  which 
objections  may  be  taken.   The  first  is :  (a)  "  That 
an  alleged  street  or  part  of  a  street  is  not  or  does 
not  form  part  of  a  stieet  within  the  meaning  of 
this  Act " ;  (h)  "  That  a  street  or  part  of  a  street 
is  (in  whole  or  in  part)  a  highway  repairable  by 
the  inhabitants  at  large  " ;  (e)  "  That  there  has 
been  some  material  informality,  defect,  or  error  in 
or  in  respect  of  the  resolution,  notice,"  &c  ;  (d) 
"That  the  proposed  works  are  insufficient  or  un- 
reasonable, or  that    the   estimate  expenses  are 
excessive  " ;  (e)  "  That  any  premises  ought  to  be 
excluded    from   or    inserted    in  the    provisional 
apportionment";  (/)  "That  the  pi^>vi8ional  ap- 
portionment is  incorrect  in  respect  of  some  matter 
of  fact    .     .     .     ";  and  so  forth.    Now,  sect.  8 
provides  that  all  these  objections  are  to  be  dealt 
with  by  a  court  of  summary  jurisdiction,  and  the 
court  is  to  "publish  a  notice  of  the  time  and 
place  appointed,  and  copies  of  such  notice  shall 
be  served  upon  the  objectors;  and,  at  the  time 
and  place  so  appointed,    any  such    court    may 
proceed  to  hear  and  determiue  the  matter  of  all 
such  objections,"  without  any  limitation,  "  in  the 
same  manner  as  nearly  kb  may  be,  and  with  the 
same  powers  and  subject  to  the  same  provisions 
with  respect  to  stating  a  case  as  if    the  urban 
authority  were  proceediog  summarily  against  the 
objectors  to  enforce  payment  of  a  sum  of  money 
summarily  recoverable.    The  court  may  quash  in 
whole  or  in  part  or  may  amend  the  resolution, 
plans,  sections,  estimates,  and  provisional  appor- 
tionments, or  any  of  them,  on  the  application 
either  of  any  objector  or  of  the  urban  authority. 
The  court  may  adso,  if  it  thinks  fit,  adjourn  the 
hearing,  and  direct   any  further  notices    to  be 
given.      Now,  here  the  court  did  not  quash  the 
resolution  or  the  plans,  sections,  estimates,  or  pro- 
visional apportionments,  but  amended  the  plans, 
estimates,  and  apportionments,  without,  however, 
sajing  anything  about  the  resolution.    But  it  is 
to  be  observed  that  in  that  they  were  within  their 
power;  that  is  to  say,  the  court  may  quash  in 
whole  or  in  part,  or  amend  the  resolution,  plans, 
and  so  forth,  or  any  of  then ;  and  in  point  of  fact 
the  resolution  was  in  terms  so  framed,  by  refer- 
ence to  the  plans  and  estimates,  as  not  to  require  any 
verb<»l  modification.    Now,  upon  the  construction 
of  the  Act,  the  jurisdiction  of  the  court  of  summary 
jurisdiction  to  amend  a  resolution,  and  the  accom- 
panying plans,  sections,  and  so  forth,  appears  to 
me  to  exist  in  a  case  where  the  objection  taken 
is  that  the  street  or  part  of  the  street  is  a  high- 
way  repairable  by  the  inhabitants  at  large,  no  less 
than  wnen  the  objection  is  of  any  other  nature 
specified  in  sect.  7,  and  where  the  jurisdiction 
is  exercised,  1  can  find  nothing  in  the  Act  which 
renders  it  necessary  that  the  urban    authority 
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should  be^nn  their  proceedings  de  novo,  or  pass  a 
resolution  limiting  the  works  to  that  part  of  the 
street  whioh  is  not  repairable  by  the  public ;  so  to 
decide  would,  as  it  seems  to  me,  be,  in  fact,  to 
hold  that  the  power  of  the  court  of  summary 
jurisdiction  is  in  such  a  case  limited  to  quashing 
the  resolution,  and  the  accompanying  plans,  and 
does  not  extend  to  amending  them.  I  do  not 
think  that  is  the  true  construction  of  the  Act ; 
but  I  think  that  the  amended  resolution,  and 
plans,  and  so  forth  were  meant  by  the  Legislature 
to  take  effect  just  as  if  they  had  been  duly  passed 
ah  vnUio  by  the  urban  authority  itself.  In  my 
judgment,  therefore,  the  justices  did  not  exceed 
their  jurisdiction.  Secondly,  it  was  contended 
that  the  defendant  had  been  by  these  proceedings 
deprived  of  all  opportunity  of  taking  objection 
to  the  works  now  proposed  to  be  executed.  Now 
that  is  true ;  but  sect.  8  provides  that  the  court 
of  summary  jurisdiction,  may,  if  it  thinks  fit, 
adjourn  the  hearing,  and  direct  further  notices  to 
be  given.  It  was,  therefore,  within  the  power  of 
the  court  of  summary  jurisdiction  to  direct 
notices  to  be  given  to  the  defendants,  but  it  was 
not  obligatory  on  such  a  court  so  to  do.  PlaiDly 
they  ha^  a  discretion  in  the  matter,  and  that 
discretion  was  exercised  It  is  not  for  me  to  say 
whether  or  not  the  discretion  was  properly  exer- 
cised. All  that  I  have  to  determine  is  whether 
they  acted  within  their  jurisdiction.  I  think  that 
they  did,  and  it  appears  to  me,  therefore,  that 
this  objection  also  fsuls.  On  the  whole  I  come  to 
the  conclusion  that  the  plaintiffs  are  entitled  to 
the  order  which  they  ask,  and  that  order  must  be 
made  accordingly. 

Solidtors :  Ruston,  Clark,  and  Euston ;  Munton 
and  MorrU. 


Jan.  25  and  26, 1899. 
(Before  Kbkbwich,  J.) 

BOBBBTB  V,  GWTBPAI  DiSTBICT  COUNCIL,  (a) 

Public  hsalth — 3ijpa/ria/n  owner — Water  right — 
^^  In^wnouely  aveoV* — District  council — Lands 
Clauses  ConsoUdatian  Act  1845  (8  &  9  Vict, 
e,  18),  s,  68-^  Local  Oovemment  Act  1858 
(21  &  22  Vict.  c.  98),  s,  IZ-^Public  Health  Act 
1875  (38  <l^  39  Viet.  c.  55),  s.  332. 

A  district  council  subtracted  water  from  a  lake 
from  which  JUnoed  a  stream  which  drove  the 
plaintiff^s  mul. 

Held,  that  the  plaintiff  as  a  riparian  owner  was 
entitled  to  an  uninterrupted  flow  cf  water  as  in 
the  past,  whether  the  acts  of  the  drfendants  caused 
injury  to  the  plaintiff  or  not.  Sect  332  of  the 
Public  Health  Act  1875  did  not  enable  the 
defendants  to  **  injuriously  affect  "  the  plaintiff's 
right  to  an  uninterrupted  flow  of  water  without 
has  consent,  and  there  was  no  statutory  power 
enabling  the  defendants  to  interfere  with  the 
plaintiff's  common  law  right. 

The  plaintiff,  John  Roberts,  was  the  owner  and 
occupier  of  an  ancient  mill  and  land  known  as 
Brynygro  Mill,  in  the  parish  of  Llanllyfni,  in  the 
county  of  Carnarvon. 

The  plaintiff's  mill  was  driven  by  the  water  of 
a  stream  which  flowed  from  a  lake  at  the  foot  of 
mountains  some  distance  above  the  mill.  The 
plaintiff  alleged  that,  whenever  necessary  for  the 

(c)  Beportod  by  Fbahoib  E.  Adt,  Biq.,  BMrrlttor-ftt-Law. 


purposes  of  the  mill,  owing  to  the  soarcitj  of 
water  in  the  stream  through  drought,  he  was 
entitled  by  prescription  to  dam  up  tlie  water  of 
the  lake  as  a  reservoir  for  the  supply  of  wateor  to 
his  mill. 

In  1893  the  defendants,  the  Gwyrfai  District 
Council,  informed  the  plaintiff  that  they  intended 
to  take  water  from  the  lake  for  the  purpose  of 
supplying  with  water  certain  villages  in  their 
district,  and  applied  for  his  written  consent  to 
their  so  doing. 

The  plaintiff  refused  to  give  such  consent.  The 
plaintiff  further  alleged  that,  notwithstanding 
such  refusal,  the  defendants  laid  down  pipes  in 
order  to  take  water  from  the  lake,  and  threatened 
and  intended  to  take  such  water. 

The  plaintiff  claimed  an  injunction  to  restrain 
the  defendants,  their  servants  and  agents,  from 
taking  any  of  tiie  water  from  the  lake,  and  from 
doing  any  act  whereby  the  flow  of  water  in  the 
stream  through  and  by  the  plaintiff's  mill  and 
land  would  be  diminished. 

By  their  defence  the  defendants  did  not  admit 
that  the  plaintiff  was  owner  or  occupier  of  the 
mill  or  land  mentioned  in  paragraph  1  of  the 
statement  of  claim,  or  that  he  was  entitled  by 
riparian  rights  or  otherwise  to  the  flow  of  the 
stream  running  from  the  lake,  or  that  he  was 
entitled  by  prescription  or  otherwise  to  dam  np 
the  water  of  the  lake. 

The  defendants  did  not  admit  that  they  applied 
to  the  plaintiff  for  his  written  or  other  consent  to 
their  taking  water  from  the  lake,  or  that  any  such 
consent  was  necessary. 

The  defendants  contended  that  the  plaintiff  had 
not  by  reason  of  the  matters  aHe^^  in  the  state- 
ment of  claim  any  right  of  action  against  the 
defendants. 

The  defendants  further  said  that  they  were  the 
lessees  and  occupiers  of  certain  lands  adjoining 
the  lake,  and  were  entitled  to  riparian  and  other 
rights  in  such  lake,  including  the  right  to  take 
water  therefrom  for  the  purpose  of  supplying  the 
same  within  their  district,  so  far  as  they  could  do 
so  without  causing  damage  to  other  riparian 
owners  or  occupiers,  and  that  they  had  not  done, 
or  threatened,  or  intended  to  do,  and  did  not 
threaten,  or  intend  to  do,  any  act  whereby  the 
flow  of  water  in  the  stream  through  or  br  the  mill 
or  land  had  been  or  would  be  diininished»  or  so  as 
to  cause  any  damage  to  the  plaintiff. 

Warrington,  Q.C.  and  Bryn  Roberts  for  the 
plaintiff. --On  the  question  of  the  right  of  h 
riparian  owner  to  have  a  stream  of  irater  flowing 
in  its  natural  state,  without  diminution  or  altera- 
tion, the  case  is  governed  by 

Embr^y  v.  Owen,  6  Exoh.  Bep.  852. 

It  is  sufficient  to  prove  violation  of  the  right,  and 
the  law  will  presume  damage.  Judgment  in  that 
case  was  given  for  the  defendant  because  the  use 
was  reasonable : 

Wilts  and  Berks  Canal  Navigation  Company  t. 

Svoindon  Waterworks  Company,  30  L.  T.  Bap- 

443  ;  9  Ch.  App.  451,  457  ; 
Swindon  Waterworks  Company  v.  WUts  and  Berkt 

Canal  Navigation  Company,  33  L.  T.  Bep.  513 ; 

L.  Bep.  7  H.  L.  697. 

[Kbkewich,  J. — What  do  you  say  is  the  phuB' 
tiff's  prescriptive  right?]  The  plaintiff  has  a 
right  by  prescription  to  put  stones  and  sods  in  the 
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fltraam  to  regulate  the  flow  of  water,  and  to  ffo 
on  the  land  for  that  purpose.  The  Publio 
Health  Act  1875  gives  no  right  to  the  local 
aathoritj  to  take  water  from  a  running  stream 
without  the  consent  of  the  riparian  proprietor: 
(sect  332).  Secta.  51,  53,  and  327  also  bear  on  the 
subject. 

Befuhaw,  Q.G.  (MaevMrran,  Q.G.  and  A,  Olen 
with  him).  —  The  defendants  are  lessees  and 
Ucenseee  of  the  Crown.  In  1896  they  were  given 
licence  and  authority  by  the  Crown  to  construct 
and  maintain  an  embankment  and  other  works. 
Th^  have  a  right  to  take  water  so  long  as  they 
do  no  damage  to  other  riparian  owners  : 

Svoindon  Waterworks  Company  v.  Wilts  and  Berks 
Canal  Navigation  Company j  Lord  Cairns'  speech, 
L.  Bep.  7  H.  L.  705. 

As  to  sect.  332  of  the  Public  Health  Act  1875,  it 
is  the  duty  of  the  district  council  to  supply  water 
if  they  do  not  "  injuriously  affect "  the  supply  of 
water.  This  is  a  quia  timet  action ;  there  is  no 
damage,  and  no  probability  tbat  the  apprehended 
danger  will  ensue : 

The  Attomey-Oeneral  v.  The  Corporation  of  Man* 
eh^ter,  68  L.  T.  Bep.  (>08 ;  (1893)  2  Ch.  87. 

[KiKEWiGH,  J. — ^There  is  no  authority  on  the 
words  *' injuriously  affect"  in  sect.  332  of  the 
Public  Health  Act  1875.] 

A.  Glen.  —  "  Injuriously  affect  *'  means  an 
injaiy  which  would  give  the  plaintiff  a  right  of 
action.  In  the  case  of  Earl  0/ Sandwich  v.  Great 
Northern  Railway  Company  (10  Ch.  Div.  707) 
the  railway  company  was  held  to  be  entitled  to 
subtract  a  reasonable  amount  of  water  for  their 
station. 

Bryn  Bobertst  for  the  plaintiffs,  in  reply. — The 
Pablic  Health  Act  1875  does  not  enable  the  de- 
fsndante  to  do  what  they  are  doing ;  all  it  says 
b  that  nothing  in  this  Act  shall  authorise  them 
to  do  certain  things  without  the  consent  in 
writing  of  the  riparian  owuer;  there  are  no 
ooDLpulsorr  powers.  Sect.  332  is  in  similar  words 
to  sect  68  of  the  Lands  Clauses  Consolidation 
Act  1845  Tbere  is  a  case  on  sect.  73  of  the 
Local  Government  Act  1858  (21  &  22  Vict.  c.  98), 
namely,  Beg.  v.  Darlington  Local  Board  of  Health ' 
(35  L.  J.  45,  Q.  B.),  where  it  was  held  that  the  acts 
of  the  board  were  in  excess  of  the  powers  given 
them  by  statute;  and  that  they  had  "injuriously 
affected  "  the  river : 

Cooper  V.  Crahtree,  47  L.  T.  Bep.  5 ;  20  Ch.  Div. 
589,  592. 

Bemhaw,  Q.C.  in  reply  on  the  case  of 

Eeg.  V.  Darlington  Local  Board  of  Health,  35  L.  J. 
45,Q.B. 

In  that  case  the  board  took  the  whole  supply  of 
water. 

Kbebwich,  J. — So  far  as  the  plaintiff's  claim 
to  rdief  is  founded  upon  the  ground  of  prescrip- 
tion,  I  did  not  call  upon  counsel  for  the  defen- 
dants. The  plaintiff's  duim  in  the  second 
paragraph  of  nis  statement  of  claim  is  this : 
*'The  plaintiff's  said  mill  is  driven  by  the  water 
of  the  said  stream.  The  plaintiff,  whenever 
Mcessary  for  the  purposes  of  the  said  mill,  owing 
to  the  scarcity  of  water  in  the  said  stream 
throng  drought,  is  entitled  by  prescription  to  dam 
^  the  water  of  the  said  lase  as  a  reservoir  for 
we  supply  of  water  to  his  said  mill."    That  was 


put  by  Mr.  Warrington  into  this  form.  I  asked 
him,  at  the  conclusion  of  his  case,  what  he  claimed 
as  a  prescription,  and  he  said  he  sought  to  place 
at  his  will  and  pleasure  stones  and  other  refuse  to 
as  to  regulate  the  flow  of  the  stream,  and  to  go 
upon  the  land  for  that  purpose.  That  is  attempted 
to  be  supported  by  the  evidence  of  two  witnesses. 
The  second  witness  had  never  any  connection 
with  the  plaintiffs  mill.  What  he  had  done  was 
solely  for  the  benefit  of  what  has  been  con- 
veniently called  the  other  mill,  which  is  on  the 
other  portion  of  the  stream,  and  although  he  had 
on  one  or  two  occasions,  perhaps  three  in  all, 
assisted  the  son,  or  the  survivor  of  the  previous 
persons  in  possession,  it  was  entirely  in  reference 
to  the  other  mill,  and  had  nothing  to  do  at  all 
with  the  plaintiff's  mill.  Therefore  I  put  the 
evidence  of  the  second  witness,  David  Evans,  aside. 
Then  I  have  the  evidence  of  the  plaintiff  himself. 
I  do  not  wish  to  be  too  severe  upon  the  plaintiff, 
especially  as  he  was  examined  through  an 
interpreter.  There  is  always  some  difficulty  in 
getting  exactly  what  the  witness  says,  and  what 
he  means;  but  even  if  I  gave  full  credit  to 
his  testimony,  which  I  am  bound  to  say  I 
certainly  do  not,  it  would  only  come  to  this,  that 
he  ''occasionally"  made  openings,  although  he 
says  "  frequently,"  and  he  dammed  up  this  lake 
for  purposes  connected  with  his  own  mill  with  a 
view  to  increasing  or  diminishing  the  supply  of 
water;  as  I  un^rstand,  diminishing  it  in  the 
first  instance  so  as  to  obtain  increased  quantities 
afterwards.  Having  regard  to  the  authorities  and 
the  principles  on  wnich  prescription  is  regulated, 
I  am  prepared  to  hold  that  his  claim  to  a  prescrip- 
tive right  is  not  within  the  particulars  he  alleges. 
It  is  very  difficult  to  know  what  he  did  in  par- 
ticular. It  is  difficult  to  say  what  he  did,  even 
supposing  he  has  established  a  right  to  what  is  dis- 
puted. I  think  it  would  be  waste  of  time  to 
criticise  his  claim,  but  I  thought  it  right  to  say 
so  mucb,  and  get  rid  of  that  part  of  the  case.  So 
far  as  the  costs  have  been  increased  by  that 
the  plaintiff  must  pay  those  costs,  whatever  may 
be  the  result  of  the  case  generally,  and  those  costs 
must,  I  suppose,  be  taxed  as  between  solicitor  and 
client.  Witn  regEu^  to  the  rest  of  the  case,  it 
raises  an  entirely  different  question.  The  defen- 
dants, in  the  exercise  of  what  they  conceive  to  be 
their  duty  and  within  their  powers,  utilised  the 
waters  of  this  lake  by  constructing  certain  worics, 
which  are  admitted  at  present  to  M  properly  con- 
structed, with  a  view  of  supplying  the  district 
witJi  water.  It  is  not  suggested  th^  the  plaintiff 
would  be  any  the  worse  off  now  thanne  was 
before.  If  I  may  venture  to  suggest,  from  the 
way  in  which  he  was  speaking  witn  a  knowledge 
of  the  facts,  I  should  certainly  hazard  the  oonclUf^ 
sion  that  he  would  probably  be  better  off  in  the 
future  than  he  has  heea  in  the  past.  The  supply 
may  not  be  the  same,  but  it  will  be  sufficient, 
and,  if  that  is  constant  at  all,  it  will  be  more 
constant  thau  it  has  been  before,  when,  as  wa 
know  from  the  evidence,  it  was  of  an  intermittent 
character,  and  sometimes  very  much  less  than 
was  required  for  the  purposes  of  the  mill.  But 
the  plaintiff  says  :  *'  I  am  entitled  to  insist  upon 
having  what  I  had  before.  It  is  immaterial 
whether  the  water  I  had  before  is  better  or  worse 
than  what  is  now  proposed  to  be  given  to  me;  it 
is  for  me  to  considttr  whether  I  shall  derive  any 
benefit  from  the  alterations ;  I  protest  against  any 
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alteration  at  all."    There  are  several  caees  which 
have  been  referred  to,  and  I  do  not  intend  to 
refer  to  anj  of  them  with  the  exception  of  one, 
and  there  is    only  one  passage  to    which    Mr. 
Renshaw  called  my  attention.    The  law  on  this 
subject  hus  been  thrashed  ont  again  and  again, 
and  I  do  not  think  that  any  advantage  woald  be 
gained  now  by  going  through  the  autnorities.    A 
riparian  proprietor  or  owner  is  entitled  to  say 
that  the  water  which  flows  by  his  property,  and 
which  is  ased  by  him  for  ordinary,  or  it  may  be 
for  extraordinary,  purposes,  shall  flow  in  the  future 
as  it  has  done  in  uie  past.    That  seems  to  me  to 
be  the  common  law  right,  and,  unless  that  common 
law  right  has  been  affected  by  statute,  he  is  en- 
titled to  insist  upon  it;  but  then  Mr.  Renshaw 
says  there  is  one  pasage  in  Lord  Calms'  judg- 
ment, in  the  House  of  Lords,  in  the  case  of  The 
Swindon    Waterworks    Company    v.    The    Wilts 
and  Berks    Canal    Navigation    Company   which 
instead    of    being    in    the   plaintifE  s   favour  is 
against  him.    1  do  not  so  read  it.     What  Lord 
Gaims  says   is    this  :    "  Therefore,    my   Lords, 
so  far  as  regards  the  position  of  the  respondente 
as  riparian  owners,  it  appears  to  me  that  they 
clearly  have  a  right  to  complain  of  that  which  is 
done  by  the  appellante,  if  what  is  so  done  by 
them  is  insisted  upon  as  a  thing  which  they  have 
a  right  to  do."     That  is  the  qualification.   *'  I  put 
this  qualification,  because,  if,  when  the  Mttention 
of  the  appeUante  had  been  called  to  what  they 
were  doing,  they  had  not  insisted  upon  doing  it 
as  a  matter  of  right,  I  can  well  underutand  that  if 
the  Oourt  of  Chancery  found  "  (I  will  leave  out 
the  words  in  brackete  which  are  unnecessary  for  the 
present  purpose)  "that  no  sensible  damage  had 
accrued  to  them,  it  might  not  have  thought  it  ne- 
cessary to  interfere  with  fhem  by  injunction  or 
declaration."    What  I  understand  Lord  Cairns  to 
mean  is  that,  there  being  no  sensible  damage,  an  in- 
junction or  declaration  would  not  have  been  granted 
unless  the  appellante  had  insisted  upon  what  they 
were  doing  as  a  matter  of  right — from  which  1 
should  conclude  also  that,  as  they  did  insist  upon 
it  as  a  matter  of  right,  whether  a  variation  did 
occur  or  not,  the  respondente  were  entitled  to  an 
injunction  or  declaration.   That,  as  I  understand, 
is  the  meaning  of  his  Lordship's  observation,  and 
what  he  means  by  the  qualification  and  what  he 
deduces  from  it.    Therefore  it  seems  to  me  that, 
unless  the  defendante  have  some  higher  authority 
by  atetute  to  interfere  with  the  flow  of  water,  they 
have  no  right  to  alter  the  flow  of  water  even 
although  the  alteration  may  not  inflict  any  injury 
upon  uie  plaintiff.     He  is  entitled  to  have  his 
water,  and  so  far  I  am  entirely  in  his  favour. 
But  then  it  is  said  that  the  defendante  have  a 
title  to  interfere  under  the  Public  Health  Act  of 
1875.    That  is   based   entirely  upon  the  332nd 
section.    It  has  been  pointed  out  by  Mr.  Bryn 
Boberte  that  that  section  does  not  enable  the 
local  authority  to  do  anything  of  the  kind  at  all. 
All  it  says  is  that  nothing  in  this  Act  shall  be  con- 
strued to  authorise  them  to  do  certein  things.    It 
does  not  say  that  it  shall  enable  them  to  do  these 
things.    It  only  says  that  the  other  part  of  the 
Act  shall  not  enable  them  to  do  the  things  there 
mentioned  without  the  consent  in  writing  of  the 
persons  there  described.    That  seems  to  me  to 
be  an  extremely  pertinent  observation.   But  what 
are  they  not  authorised  to  do  P    Sect.  332  pro- 
vides that,  "Nothing  in  this  Act  shall  be  con- 


strued   to    authorise    any    local    authority  to 
injuriously  affect  any  reservoir,  canal,  river,  ar 
stream,  or  the  feeders  thereof,  or  the  supply, 
quality,  or  fall  of  water  contained  in  any  reser- 
voir, canal,  river,  stream,  or  in  the  feeders  thereof, 
in  cases   where  any  body  of  persons  or  person 
would,  if  this  Act  had  not  passed,  have  been 
entitled  by  law  to  prevent  or  oe  relieved  against 
the  injuriously  affecting  such  reservoir,  canal, 
river,  stream,  feederp,   or  such  supply,  (quality, 
or  fall  of  water,  unless  the  local  authority  first 
obtein  the  consent  in  writing  of  the  body  of 
persons    or    person    so   entitled    as    aforesaid." 
Adopting  Mr.  Bryn  Boberte'  argument  on  that 
section,  I  say  that  does  not  enable  the  defendante 
to  "injuriously  affect"  the  plaintiff's  right.     It 
only  says  that  they  shall  not  be  allowed  to  do  it 
without  the  consent  of  the  person  who  has  the 
right  to  complain.    What  Ih  the  exact  meaning  of 
"  injuriously  affect "  ?   there  may  be  some  mfB- 
culty  to  decide.    My  attention  has  been  called  to 
the  Local  Government  Act  of  1858  (21  &  22  Tict. 
c.  98),  vchich  conteins  a  similar  bection,  namely, 
sect.  73 ;  but  I  go  back  to  the  Lands  Clauses  Con- 
solidation Act  1845,  where  the  words  are  to  be 
found  in  "lect.  68,  and  there  is  a  very  large  body 
of  authority  upon  that.     In  that  Act  the  dis- 
tinction is  teken  quite  clearly,  and  in  a  number 
of  authorities  the  distinction  is  drawn  between 
teking  lands  and  injuriously  affecting  them.  The 
words  are :  "  If  any  party  shall  be  entitled  to  any 
compensation  in  respect  of  any  lands,  or  of  any 
interest  therein,  which  shall  have  been  teken  for, 
or  injuriously  affected  by,  the  execution  of  the 
woiks."    The  taking  of  lands  and  the  injuri(»u8ly 
affecting    are    entirely  separate    things.      Com- 
pensation in  respect  of  either  can  only  be  awarded 
because  the  Act  legalises  what  otherwise  would  not 
be  legal,  and  therefore,  as  a  result,  the  amount  has 
to  be  found  by  a  jury  or  bv  an  arbitrator.    When 
land  is  tekea  compulsorify  it  is  more  pi-operly 
called  purchase,  and  when  it  is  not  taken,  but  is 
injuriously  affected,  it  is  more  naturally  called 
compensation ;  but  the  words  "  injuriously  affect- 
ing "  occur  in  both  cases.  The  Lands  Clauses  Con- 
solidation Act  only  provides  for  compensation  for 
iniuriouslv  affecting  lands,  and,  although  a  man 
might  maKe  a  claim  on  the  ground  that  his  land 
was  injuriously  affected,  he  would  ^t  no  com- 
pensation unless  he  proved  actual  injury,  and  so 
far  it  is  difficult  to  a^ply  that  Act  to  a  case  of 
this  sort,  where  the  injury  cannot  be  assessed  in 
pounds,  shillings,  and  pence.   It  strikes  me,  there- 
fore, that  you  cannot  strictly  apply  the  provisions 
of  the  authorities  relating  to  the  Lands  Clauses 
Consolidation  Act  1845,  and,  more  than  that,  we 
can  Only  estimate  the  loss  by  the  thing  which  may 
have  been  injuriously  affected.     In  sect.  332  <k 
the  Public  Health  Act  1875    it   is   injuriously 
affecting  any  reservoir,  canal,  river,  stream,  or  the 
feeders  thereof,  or  the  supply,  quality,  or  fall  of 
water,  and  so  on.    That  is  qmte    different  to 
injuriously  affecting  lauds,  and  the  cases  referred 
to  on  injuriouslv  affecting  lands,  although  right 
enough,  I  think  must   m  irrelevant  in  a  ffreat 
measure  to  injuriously  affecting  a  reservoir,  or 
the  supply,  qualiry,  or  faU  of  water.    It  is  this 
they  must  not  do — injuriously  affect  the  supply 
of  water — and,  if  they  do,  they  must  not  obstruct 
it  in  a  manner  which  is  not  authorised  by  the 
ordinary  law.    That  is  the  meaning  of  the  words, 
and  I  think  I  ought  to  take  that  view.  They  must 
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not  interfere  with  the  supply  of  water  in  saoh  a 
wa^  that  any  body  of  persons  or  person  shall  be 
entitled  by  law  to  prevent  it.  I  have  already  ex- 
pressed  my  opinion  that  the  plaintiff  is  entitled 
to  be  reliered  from  any  alteration  in  the  snpplv 
of  water.  If  that  be  so,  then  the  Pablic  Health 
Act  1875  oomes  in  and  says  that  there  is  nothing 
in  it  which  will  enable  the  defendants  to  do  that 
without  the  consent  of  the  plaintiff,  which  consent, 
of  course,  is  not  forthcoming.  On  that  ground, 
BO  far  from  the  defendants  being  under  the 
protection  of  the  Act,  the  Act  saves  the 
plaintiff's  rights.  Beyond  thnt  there  is  the  other 
point,  which  has  been  raised  by  the  plaintiff's 
counsel,  that  there  is  no  power  under  tne  Act  to 
do  the  thing  the  defendants  are  doing.  The 
defendants  are  seeking  to  interfere  with  the 
plsintiffs  common  law  right,  and  there  is  no 
statutory  power  which  authorises  them  to  do  that. 
The  common  law  right  seems  to  me  to  be  uu- 
affected  by  the  statute.    The  result  is  that,  in  my 

X'  lion,  the  plaintiff  is  entitied  to  the  injunction 
ch  he  asks  for,  and  to  the  costo  of  the  action, 
with  the  ezoeption  I  have  already  mentioned.  If 
I  properly  could  (seeing  that  I  can  only  give  the 
plaintiff  the  coste  of  the  whole  action  in  the 
ordinary  way  as  between  party  and  party),  I 
ahonld  wish  to  set  off  the  costs  taxable  in  the 
same  way;  but  the  Legislature  has  thought  fit, 
and  far  be  it  from  me  to  say  unwisely,  that  when 
a  public  body  is  attacked  then  the  coste  shall  not 
oome  out  of  the  funds  or  other  property  which  the 
public  body  holds  for  the  public,  but  that  they 
shall  come  out  of  the  unsuccessful  parties*  pockete. 
The  plaintiff  therefore  is  entitiea  to  an  injunc- 
tion and  the  coste  of  the  action  as  between  party 
and  party,  the  defendante  to  have  the  coste  as 
between  solicitor  and  client  on  the  question 
of  prescription.  The  injunction  will  be  to  restrain 
the  defendante  from  causing  a  diminution  in  the 
flow  of  water  of  the  stream  by  supplying  water 
to  their  district. 

Solicitors :  Hamlin,  Orammfier,  and  Hamlin,  for 
Carter,  Mostyn,  Boberts,  Vincent,  and  Co.,  Car- 
narvon ;  Robbins,  BUUng,  and  Co.,  for  Morris 
Owen.  Carnarvon. 


QUEEN'S  BENCH  DIVISION. 

Friday,  Dee.  16,  1898. 

(Before  Wills  and  Bbttcb,  JJ.) 

Be  Qbobgb  Gamblb.  (a) 

Habeas  oorpus  —  Complaint  of  non-compliance 
with  maintenance  order — No  inquiry  aa  to  means 
to  t)a|^ — Swnmary  Jurisdiction  Act  1879  (42  A  43 
Viet.  e.  49),  ss.  6  and  95. 

By  sect  6  of  the  8umm>ary  Jurisdiction  Act  1879 
**  where  under  any  Act,  whether  past  or  futv/re, 
a  sum  of  m>oney  claimed  to  be  due  is  recoverable 
on  complaint  to  a  court  of  summary  juHsdiction, 
and  not  on  information,  such  sum  snail  be  deemed 
to  he  a  civil  debt,  and  if  recovered  before  a  court 
of  summfary  jurisdiction  shall  be  recovered  in 
i^  manner  in  which  a  su/m  declared  by  this  Act 
to  he  a  civU  debt  recoverable  summarily  is  re- 
coverable under  this  Act  and  not  otherwise, 

^^^  provided  by  sect,  35  of  the  sams  Act  that  an 
order  for  the  payment  of  a  civil  debt  is  not  to  be 
^forced  by  imprisonment  umless  it  is  proved 

(')BflpQrted  by  W.  dm  B.  Hssbbet,  Bsq.,  Barritter-at-Law. 


thdU  the  person  in  default  hcu  or  has  hokd  since 
the  date  of  the  order  the  means  to  pay  the  sum, 
and  has  refused  or  neglected  to  pay  it. 
Where  a  complaint  is  made  before  lusHees  of  the 
non-ampdnce  urith  a  mainUna^  order  U,  pay 
to  the  guardians  of  the  poor  an  amount  weekly 
to  support  a  father,  such  order  cannot  be  enforced 
by  imprisonment  without  proof  that  the  person 
so  ordered  to  pay  has  had  the  means  to  pay, 
and  has  refused  or  neglected  to  pay. 

Causb  shown  against  a  rule  nisi  for  a  writ  of 
habeas  corpus  to  oring  up  the  body  of  one  George 
Gkunble. 

The  guardians  of  the  union  of  Upton-on-Sevem 
on  the  22nd  Oct.  made  complaint  before  one  of 
the  justices  of  the  peace  for  the  county  of  Wor- 
cester against  Creorge  Gamble  of  the  parish  of 
Castle  Morton,  for  that  he  had  disobeyed  a  cer- 
tain order  made  upon  him  by  justices  on  the 
8th  Jul  V  to  pay  to  the  guardiauR  of  the  poor  of 
the  saia  union  the  sum  of  Is.  6d.  a  week  for  the 
maintenance  of  Richard  Gamble,  the  father  of 
(jieorge  Gktmble,  so  long  as  the  father  should 
continue  chargeable  to  uie  common  fund  of  the 
union. 

On  the  22nd  Oct.  the  sum  of  11.  Ss.  in  respect 
of  the  said  order  was  due,  and  the  justices  ad- 
judged G.  Gamble  to  pay  11.  Ss.  to  the  guardians 
or  their  collector  on  or  before  the  10th  Nov.,  and 
6s.  6d.  costs.  It  was  also  adjudged  that  if  these 
sums  were  not  paid  by  that  date  the  said  G^rge 
Gamble  should  be  imprisoned  for  fourteen  days. 

The  money  was  not  paid  in  the  time. 

The  justices  then  issued  a  warrant,  dated  the 
18th  Nov.  for  the  arrest  of  Gamble,  with  impri- 
sonment for  fourteen  days  from  the  execution  of 
the  warrant  unless  the  sums  were  sooner  paid. 

The  warrant  was  executed  on  the  5th  Dec. 

It  did  not  appear  that  there  had  been  any 
inquinr  as  to  the  means  and  capacity  to  pay  of 
Gamble. 

The  commitment  warrant  was  in  the  following 
form  : 

To  the  oonatable  of  CastlAmorton  and  all  other  peace 
officers  for  the  oonnty  of  Woroeator,  and  to  the  keepers 
of  Her  Majesty's  prison  at  Woroeater  in  the  said 
county. 

Whereas,  on  the  22nd  day  of  October  now  last  past 
complaint  was  made  before  Francis  William  Holland, 
Esq.,  one  of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county  of  Worcester,  by  William  Henry 
Wilcox,  on  behalf  of  the  goardians  of  the  poor  of  the 
Upton-on-Sevem  Union,  in  the  said  comity,  that  George 
Gamble,  of  the  parish  of  Castlemorten,  in  the  said 
county  of  Woroeater,  has  disobeyed  a  certain  order  made 
apon  him  by  Her  Majedty's  jastioes  of  the  peace  in  and 
for  the  said  connty  in  petty  sessions  assembled  at  Upton- 
on-Sevem,  in  the  said  county,  on  the  8th  day  of  Jnly 
last  past,  to  pay  to  the  ^ardiana  of  the  poor  of  the 
said  Upton-on-Sevem  Union,  or  to  their  collector  on 
their  behalf,  weekly  and  every  week  from  the  making  of 
the  said  order,  the  sum  of  1«.  6d.  for  and  towards  the 
relief  and  maintenance  of  Richard  (Hmble,  the  father  of 
the  said  George  Gamble,  for  and  during  so  long  a  time 
as  the  said  Bicbard  Gamble  shall  be  chargeable  to  the 
common  fund  of  the  said  union  And  that  there  was 
then  due  and  omng  from  the  said  George  Gamble  to  the 
said  guardians  under  and  by  virtoe  of  the  said  order  in 
respect  of  the  said  weekly  sum,  the  sum  of  11.  Ss.  And 
the  said  Francia  William  Holland  thereupon  issued  his 
summona  to  the  said  George  Gamble  to  be  and  appear  at 
the  said  petty  sessional  court  house,  Upton>on-Severa, 
aforesaid,  on  the  22nd  day  of  October  now  last  past. 
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before  snoh  of  Her  Majetty's  jxutioee  of  the  peace  for 
the  said  ooontj  aa  might  theze  be  assembled,  to  answer 
to  the  said  complaint. 

A.nd  whereas,  on  the  said  22nd  day  of  October  last, 
the  parties  dvXj  appeared  before  me  the  nndersigned 
and  others  of  Her  Majesty's  jnstioes  of  the  peace  for 
the  said  county,  and  thereupon,  having  considered  the 
matter  of  the  said  complaint,  the  said  jnstices  adjudged 
the  said  G^rge  Gamble  to  pay  to  the  said  guardians  or 
to  their  collector  the  sum  of  11.  8«.  on  or  before  the  10th 
day  of  November  then  next,  and  also  to  pay  to  the  said 
William  Henry  Wilcox  the  sum  of  6s.  6d.  for  his  costs  in 
that  behalf.  And  it  waa  further  also  adjudged  that,  if 
the  said  several  sums  should  not  be  paid  on  or  before 
the  said  10th  day  of  November  then  next,  the  said 
Qeorge  Gamble  should  be  imprisoned  in  Her  Majesty's 
prison  at  Worcester  for  the  space  of  fourteen  days,  unless 
the  said  several  sums  and  the  costs  and  charges  of  com- 
mitting and  conveying  the  said  George  Gamble  to  the 
said  prison,  amounting  to  the  further  sum  of  6ff.  5d. 
should  be  sooner  paid. 

And  whereas  the  time  adjudged  and  appointed  for 
payment  of  the  said  several  sums  of  money  hath  elapsed, 
but  the  said  (George  Gamble  hath  not  paid  the  same  or 
any  part  thereof,  but  therein  hath  made  default.  These 
are  therefore  to  command  yon,  the  said  constable  and 
other  peace  officers,  to  take  the  said  Greorge  Gamble,  and 
him  safely  to  convey  to  Her  Majesty's  prison  at  Wor- 
cester aforesaid,  and  thereto  deliver  him  to  the  keeper 
thereof,  together  with  this  precept 

And  I  do  hereby  command  yon,  the  keeper  of  the 
said  prison,  to  receive  the  said  George  Gamble  into  your 
custody  in  the  said  prison,  there  to  imprison  him  for  the 
space  of  fourteen  days  from  the  execution  hereof,  unless 
the  said  several  sums  and  the  costs  and  charges  of  the 
commitment  and  conveying  him  to  the  said  prison, 
amountlDg  to  the  further  sum  of  6s.  5d.,  shall  be  sooner 
paid,  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant. 

1898 :  Arrears,  11.  8s. ;  costs,  6s.  6d. ;  commit,  2s. ; 
conveyance,  4s.  5d. — 21.  Os.  lid. 

Given  under  my  hand  and  seal,  this  18th  day  of 
November.— F.  W.  Holland  (L.S.),  Justice  of  the  Peace 
for  the  County  of  Worcester. 

By  the  Summary  Jarisdiotion  Act  1879  (42  &  43 
Vict.  c.  49),  8.  6: 

Where  under  any  Act,  whether  past  or  future,  a  sum 
of  money  claimed  to  be  due  is  recoverable  on  complaint 
to  a  court  of  summary  jurisdiction  and  not  on  informa- 
tion, such  sum  shall  be  deemed  to  be  a  civil  debt,  and 
if  recovered  before  a  court  of  summary  jurisdiction 
shall  be  recovered  in  the  manner  in  which  a  sum  declared 
by  this  Act  to  be  a  civil  debt  recoverable  summarily  is 
recoverable  under  this  Act,  and  not  otherwise. 

And  by  sect.  35 : 

Any  sum  declared  by  this  Act,  or  by  any  future  Act, 
to  be  a  civil  debt  which  is  recoverable  summarily,  or  in 
respect  of  the  recovery  of  which  jurisdiction  is  given  by 
such  Act  to  a  court  of  summary  jurisdiction,  shall  be 
deemed  to  be  a  sum  for  payment  of  which  a  court  of 
summary  jurisdiction  has  authority  by  law  to  make  an 
order  on  oompUunt  in  pursuance  of  the  Summary  Juris- 
diction Acts.  Provided  as  follows :  (1)  A  warrant 
shall  not  be  issued  for  apprehending  any  person  for 
failing  to  appear  to  answer  any  such  complaint ;  and  (2) 
an  Older  made  by  a  court  of  summary  jurisdiction  for 
the  payment  of  any  such  civil  debt  as  aforesaid  or  of 
any  instalment  thereof,  or  for  the  payment  of  any  costs 
in  the  matter  of  any  such  complaint,  whether  ordered  to 
be  paid  by  the  complainant  or  defendant  shall  not,  in 
default  of  distress  or  otherwise,  be  enforced  by  imprison- 
ment unless  it  be  proved  to  the  satisfaction  of  such 
court  or  of  any  other  court  of  summary  jurisdiction  for 
the  same  county,  borough,  or  place,  that  the  person 
making  default  in  payment  of  such  oivil  debt,  instal- 


ment,  or  costs  either  has  or  has  had  since  the  date  of 
order  the  means  to  pay  the  sum  in  respect  of  which  he 
made  default,  and  has  refused  or  neglected,  or  refuses  or 
neglects  to  pay  the  same,  and  in  any  sneh  oaae  ^e 
court  shall  have  the  same  power  of  imprisonment  aa  a 
County  Court  would  for  the  time  being  have  under  the 
Debtors  Act  1869  for  default  of  payment  if  much  debt 
had  been  recovered  in  that  court,  but  shall  not  have  any 
greater  power. 

Proof  of  the  means  of  the  person  making  default  may 
be  given  in  such  manner  as  the  court  to  whom  appli- 
cation is  made  for  the  commitment  to  prison  thinks  just, 
and  for  tiie  purposes  of  such  proof  the  person  making 
default  and  any  witnesses  may  be  summoned  and  ex- 
amined on  oath  according  to  the  rules  for  the  tioie 
being  in  force  under  tiiis  Act  in  relation  to  the  sum- 
moniDg  and  examination  of  witnesses,  or  if  no  saoh 
rules  are  in  force,  to  the  rules  for  the  like  purpose 
made  in  pursuance  of  the  Employers  and  Workmen  Act 
1876. 

/.    W.  Leslie  showed  cause  on  behalf  of  the 
guardians  against  tr>e  rule. — ^The   point   raided 
here  is  that  this  is  only  a  civil  debt  within  the 
m(>aning  of  the  Summary  Jurisdiction  Act  1879. 
The  fonndai^on  of  the  jurisdiction  to  make  any 
order  at  all  is  43  Eliz.  c.  2,  which  imposes  upon 
sons  the  duty  of  contributing  to  the  maintenance 
of  their  fathers,  if  the  father  was  unable  to  main- 
tain himself.     The  fine  was  208.  a  month  until 
the  order  was  complied  with.     That  was  carried 
on  through  subsequent  Acts  including  the  Act  of 
1834  (4  &  5    Will.  4,  c.   76)  which    speaks   of 
penalties  and  forfeiture.      That  is  repealed  by 
the  Poor  Law  Amendment  Act  1868  (31  &  32  Yict 
c.  122)  and  by  sect.  36,  so  much  of  the  Act  of 
Elizabeth,  and  of    the  Act  of  Geo.  3,  and  the 
Poor  Law  Act  of  1834,  as  prescribes  the  penalty 
for  disobedience  is  repealed.    It  is  prorided  by 
that  section  that  orders  of  this  character  shall  be 
enforced  in  the  manner  prescribed  by  11  &  12 
Yict.  c.  43,  for  enforcing  the  orders  of  justicee. 
So  matters  stood  in  18o8  down  to  1879.     Under 
Jervis'  Act  (11  &  12  Vict.  c.  43)  there  were  two 
ways    of   proceeding,    first,    by    information   of 
criminal  offences  or  for  charges  that  would  end 
in  conviction ;  and  secondly,  by  way  of  complaint 
where  the  result  of  the  proceedings  would  oe  an 
order  to  pay  money.    Under  that  Act,  if  the  order 
was  disooeyed,  the  justices  could  have  made  an 
order  committing  to  prison  after  warrant  of  dis- 
tress  and  no  goods  found.     He  referred  to  the 
Summary  Junsdiction  Act  1879  (42  &  43  Yict 
c.  49),  ss.  6  and  35.    There  are  two  decisionB 
which  I  must  admit  are  against  me.    The  first  is 
Beg,  V.  Paget  (45  L.  T.  Rep.  794 ;  8  Q.  B.  Div.  15) 
where  it  was  laid  down  that  the  penalty  imposed 
by  sect.  103  of  the  Railways  Clauses  ConsoUda* 
tion  Act  for  travelling  in  a  railway  carriage  with- 
out having  paid  the  fare,  with  intent  to  avoid 
payment  thereof,  is  not  "  a  sum  of  money  claimed 
to    be    due    and    recoverable    on    complaint   to 
a   court   of  summary  jurisdiction"  within    the 
meaning    of  sect.  6  of  the    Summary  Jurisdic- 
tion Act  1879,  and   is    not  subject  to  the  pro- 
cedure   for  the  recovery    of    civil    debts  in  a 
court    of    summary   jurisdiction    prescribed  by 
sect.  35  of  the  same  Act.    The  reason  that  it  was 
not  a  civil  debt  was  because  it  was  in  the  nature 
of  a  penalty  and  the  subject  of  conviction,  and 
if  of  conviction  of  imprisonment  upon  default 
Field,  J.  draws  the  distinction  running  through 
the  Summary  Jurisdiction  Act  1848  (11  &  12  Tict. 
c.  43)  between  information  which  results  in  oon- 
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viction,  and  complaint  which  resnlts  in  an  order 
to  paj.  The  other  case  is  that  of  Beg,  v.  KerawiU 
(71  L.  T.  Rep.  574 ;  (IS9S)  1  Q.  B.  1).  In  that 
caae  the  defendant  had  heen  conyicted  on  informa- 
tion for  non-payment  of  a  cab  fare.  This  was  an 
order  to  pay,  and  held  not  to  be  a  P£pper  subject 
for  an  OTder  for  imprisonment.  The  case  was 
^romided  upon  an  information  and  not  a  com- 
plaint. Mathew,  J.  said :  "  I  am  of  opinion  tiiat 
this  mle  should  be  made  absolute.  The  discus- 
sion to-day  has  been  for  the  most  part  academic^ 
because  the  money  ordered  by  tne  justices  has 
been  paid.  .  .  .  The  order  complained  of  is 
in  form  quasi  criminal.  The  applicant  was  sum- 
moned for  non-payment  of  a  cab  fare.  He  did 
not  appear,  but  sent  the  amount  of  the  fare. 
The  justices  ordered  him  to  pay  a  certain  sum 
for  costs,  and  their  order  sub3ected  him  to  im- 
prisonment in  de&kult  of  distress,  in  case  of  non- 
payment. He  iMdd  the  costs  and  now  protests 
against  the  form  of  the  order "  The  learned 
judge  then  said  with  regard  to  sect.  6  of  the 
Summary  Jurisdiction  j£st  1879,  "The  words 
*  where  a  sum  of  money  daimed  to  be  due  is 
recoverable,  etc.'  are  a  description  of  the  case 
here:  they  are  clearly  applicable  to  it  and  t^e 
debt  in  question.  The  words  '  and  not  on  infor- 
mation *  need  not  be  acted  upon  because,  as  has 
beffli  pointed  out,  the  Rail«?ay  Clauses  Consoli- 
dation Act  1845  did  not  require  an  information.  1 
think,  although  it  is  not  necessary  to  decide  the 
pointy  that  those  words  are  intended  to  exclude 
cases  where  an  information  ie  either  required  by 
statute  or  is  the  only  mode  of  commencing  the 
prooeedingB.  They  seem  to  me  to  apnly  in  cases 
where  an  information  is  indispensable."  These 
words  are  ohiier  dicta,  and  if  not  so  T  must  admit 
would  decide  the  case  against  me. 

The  Attamey-Qeneral  (Sir  R.  Webster,  Q.C.) 
and  Sutton  for  the  Crown. 

WiiiU,  J. — 1  entertain  no  doubt  that  this  rule 
must  be  made  absolute.  The  court  is  certainly 
much  indebted  to  Mr.  Leslie  for  having  brought 
the  point  before  them  so  clearly  and  with  such 
'Candour.  In  fact,  my  judgment  can  be  but  very 
Uttie  more  than  to  repeat  what  he  and  tbe 
Attorney- General  have  no  very  fairly  stated.  I 
simply  do  this  to  lay  it  down  as  a  satisfactory 
guide  for  the  future.  It  appears  that  down  to 
1868  wh're  a  person  neglected  to  perform  the 
duty  imposed  upon  him  by  law  of  supporting 
his  parent,  he  was  liable  to  a  penalty,  and  a 
penalty  in  its  very  nature  implies  that  something 
^minial  has  been  done,  and  the  failure  to  do  that 
which  involves  the  liability  to  the  penalty  is 
4«reated  by  the  statute  as  a  crime.  Accordingly, 
people  were  sent  to  prison,  and  rightly  sent  to 
prison,  when  the  circumstances  had  arisen  which 
^ve  rise  to  the  jurisdiction.  Then,  in  1868  it 
seems  that  the  penalties  were  all  repealed,  and 
<the  matter  was  then  lef  c  in  this  way  that  when  a 
complaint  of  thiii  kind  was  to  be  dealt  with,  or  a 
proceeding  of  this  kind  I  will  say,  because  I  do 
not  wish  to  establish  it  as  a  complaint  or  an 
^information,  I  will  use  a  neutral  term — a  pro- 
'Oeeding  of  this  kind  was  to  be  treated  as  if  it 
took  its  rise  under  Jervis'  Act.  Now,  Jervis^ 
Act  applies  both  to  informations  properly  so- 
called,  which  means  the  procedure  to  brmg  before 
a  court  a  person  who  has  committed  a  crime,  and 
'Complaint^  which  means   the  proc^ure   appro- 
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priate  to  bring^g  before  the  court  a  person  who 
has  failed  to  perform  some  civil  obligation.  As 
far  as  the  mere  langua^  used  in  tiie  Act  of  1868 
was  concerned,  it  left  it  a  matter  of  uncertainty 
under  which  category  the  matter  should  lie 
treated — ^whether  as  subject  to  the  information  or 
subject  to  the  complaint.  Even  so,  it  seems  to 
me  that  the  moment  that  the  penalties  were 
gone  there  was  nothing  further  to  stamp  ti^e 
failure  to  make  the  payment  with  the  character  of 
a  crime.  It  was  the  artificial  attachment  of 
a  penalty  to  it  that  gave  it  the  character 
of  a  crime.  If  the  legislation  had  stood  there 
I  should  have  been  of  the  same  opinion  that  I  am 
in  regard  to  the  facts  of  this  case.  Then  the 
later  Summary  Jurisdiction  Act  seems  to  me  to 
put  that  beyon')  all  doubt  because  it  says  that  the 
matters  which  depend  upon  complaint  and  not 
upon  information,  should  be  treated  merely  as 
civil  matters,  and  that  there  should  be  no  liability 
to  imprisonment  unless  it  was  shown  that  the 
person  has  the  means  and  contumaciously 
refuses  to  pay  what  he  ought  to  pay.  What 
construction  snould  be  put  upon  those  words 
came  incidentally  before  the  court  in  the  case  to 
which  Mr.  Leslie  has  referred,  and  although  it  was 
not  necessary  for  the  decision  of  the  case,  my 
learned  brothers  Mathew  and  Charles  expressed 
the  opinion,  which  I  am  puttiiu:  in  other  words, 
that,  where  the  Act  speaks  of  procedure  beginning 
with  complaint  and  not  by  information,  it  means 
procedure  which  natui*ally  and  properly  begins 
with  complaint  and  not  with  information,  but  the 
mere  fact  that  information  and  not  complaint 
was  used  cannot  make  any  difference  when  you 
come  to  consider  what  was  the  substance  of  the 
thing,  as  has  been  pointed  out  not  long  ago  in  other 
cases  which  have  been  cited ;  either  imormation  or 
complaint  is  a  mere  process  for  bringing  the 
party  before  the  court  which  has  jurisdiction.  It 
has  always  been  held  with  regard  to  a  summons 
of  the  one  sort  or  another  before  a  magistrate 
that,  when  you  have  once  got  the  party  there  you 
may  change  the  character  of  the  complaint  made 
against  him  as  much  as  you  like,  always  subject 
to  this,  that  if,  by  the  change  the  man  is  put  to 
any  inconvenience,  or  is  not  ready  for  his  defence, 
or  anything  of  that  kind,  then  there  must  be 
an  adjournment  in  order  to  give  him  the  oppor- 
tunity  which  h^  should  have  to  make  the  defence 
he  would  have  done  if  the    complaint    was  in 

§  roper  order  in  the  first  instance.  I  have  no 
oubt  that  if  a  man  is  summoned  for  night 
poaching  there  is  nothing  to  prevent  the 
magistrates  from  turning  that  into  a  charge 
of  malicious  trespass,  with  this  qualification 
which  I  hope  will  never  be  forgotten  and 
which  I  wish  to  emphasiee  rather  than  qualify 
in  any  way,  that  such  things  must  not  be  done  so 
as  to  take  a  man  by  surprise  or  put  him  to  a  dis- 
advantage; and,  if  an  adjournment  becomes 
necessary,  it  should  be  granted.  When  you  once 
have  a  man  before  the  magistrates,  you  may 
prefer  any  charge  which  arises  with  any  set  of 
circumstajices  which  will  support  the  charge. 
Therefore  there  is  no  mystery,  there  is  no  maffic 
in  the  fact  that  the  proceedings  in  the  particumr 
case  are  begun  de  facto  either  by  information  or 
complaint.  Tou  must  look  at  the  substance. 
Now,  the  substance  of  the  matter  seems  to  be 
that  which  you  would  expect,  looking  to  the 
current  of  modem  legislation  on  such  subjects, 
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namely,  that  do  man  is  to  be  sent  to  prison  merely 
for  poverty  and  inability  to  pay  a  sum  of  money 
which  he  is  liable  to  pay  except,  I  am  aonj  to 
say,  in  regard  to  some  Grown  matters,  where  it  is 
soil  not  only  ezerdsable  but  exercised;  bat  with 
regard  to  all  other  matters  the  theory  of  legisla- 
tion is  that  no  person  must  be  sent  to  prison  for 
poverty,  and  that,  if  he  fails  to  perform  the  oiTil 
obligation  of  paying  a  sum  of  money  which  he  has 
been  ordered  to  pay,  he  shall  not  go  to  prison 
nnless  it  is  shown  tnat  he  had  means  to  pay  and 
did  not  pay.  In  the  present  case  it  is  obyioos 
from  the  conviction  tnat  that  inquiry  was  not 
entered  upon.  Therefore,  the  whole  resnlt  of  the 
matter  wsjb  that  this  man  was  sent  to  prison 
under  circmnstances  which  involved  nBoeeaaxilj 
no  morH  serious  imputation  than  that  he  was 
extremely  poor.  Under  the  circumstances,  it 
seems  to  me  that  the  conviction  cannot  be 
supported,  and  that  this  rule  must  be  made 
absolute. 

Bbxtob,  J. — I  am  of  the  same  opinion.  I  think 
that  there  was  no  jurisdiction  to  send  the  man  to 
prison  unless  the  justices  were  satisfied  he  had 
means  to  pay  and  refused  to  pay.  That  inquiry 
was  not  inade,  and  the  rule  therefore  should  he 
made  abeolnto.  _g^  ^,j^^ 

Solicitors  for  the  guardians,  Foyer  and  Hordem, 
for  Oeorge  PoweiUt  Upton-on-Sevem. 

Solicitor  for  the  Grown,  The  Solicitor  to  the 
Trea9wry, 


Dec.  17  and  19, 1898,  and  Jan.  12, 1899. 

(Before  Wilia  and  Bbucb,  JJ.) 

Ee  AN   Abbitbation  bbtwbbn  thb  Goitntt 

GOITNOIL  OF  THB  GOUNTY  OF  BuCKINaHAM 
AND  THB  GOUNTT  COUNCIL  OF  THB  GOUNTT 

OF  Hbbtfobd.  (a) 

Local  government — Tranefer  of  'pari  of  one  county 
to  another — Adjustment  of  property  a/nd  liahih' 
ties — Compensation  in  respect  of  main  roads  a/nd 
bridges — tfo  Toain  roads  or  bridges  in  trans- 
ferred  area — Local  Government  Act  1888  (51  & 
52  Vict,  c.  4L),  s,  62,  sub-s.  1. 

By  an  order  made  under  the  Local  Ghvemment  Act 
1888,  a  part  of  the  area  of  the  county  ofB.  was 
transferred  to  the  cownJty  of  H,,  and  in  the  trans- 
ferred area  there  were  no  main  roads  and  no 
bridges.  An  arbitrator  appointed  by  the  Local 
ChvemTnent  Board  to  m^oMe  adjustment  of  pro- 
perty and  liaMlities  between  the  two  coimties,  vhu 
satisfied  that  there  was  no  reasonable  probabiUty 
of  any  of  the  roads  in  this  area  ever  becoming 

■  main  roads,  and  he  awarded  (inter  alia)  that,  as 
the  county  of  B.  was  losing  an  area  which,  whUe 
it  cost  the  county  nothing  for  roads  or  bridges, 
contributed  a  share  to  the  cost  of  the  m^iin  roads 
and  bridges  in  the  covnty,  the  county  of  H, 
should  pay  a  sum  to  the  county  of  B,  as  com- 
penscdion  in  respect  of  the  main  roads  and 
bridges. 

Held,  that  the  principle  upon  which  the  arbitrator 
had  acted  %n  so  awarding  compensation  was 
right,  as  the  matter  regarding  the  m>ain  roads 
and  bridges  was  a  matter  for  adjustment  within 
sect,  62  (1)  of  the  Local  Oovemment  Act  1888, 
inasmuch  as  it  affected  the  **  income  "  and  also  the 

(a)Beport6d  by  W.  W.  Oeb,  Esq.,  Burrlttei^al-Law. 


**Uaibilities**  of  the  counties  wiUi4n  the  meaning 
of  thai  section. 


Spbcial  casb  stated  by  an  arbitrator  appoi 
b^  the  Local  Government  Board  under  toe  pro- 
visions of  sect.  62,  sub-sect.  2,  of  the  liocal 
Government  Act  1888,  the  case  bemg  stated  under 
the  powers  given  by  sub-sect.  3  cl  i&A  section. 

The  arbitration,  which  was  heard  on  the  2nd 
April  1898,  arose  upon  a  claim  for  financial 
acgustment  by  the  county  council  of  the  ooonty 
of  Buckingham  against  the  county  coondl  A 
the  county  of  Hwtford,  dated  the  27th  May 
1897.  In  this  claim  the  county  council  of  the 
county  of  Buckingham  claimed  from  the  county 
council  cl  the  county  of  Hertford  an  annuity  of 
ISL  lOf.  lOd.  for  fifteen  ye«rs,  and  the  payment  of 
a  capital  sum  of  916Z.  l6s.  lOd,  in  reject  of  the 
transfer  of  the  parish  of  Nettleden  and  part  of 
the  parish  of  Ivinghoe  from  the  county  of  Buck- 
ingnam  to  the  county  of  Hertford. 

The  claim  of  the  Gonnty  Goundl  of  Buckingham 
was  as  follows : 


The  basis  of  oalonlatiOT  with  regard  to  the  perish  of 
Nettleden  wss  arrived  at  in  this  way:  Tnuisfer  of 
Nettleden. — ^Trsasfer  of  rateable  valne  of  Nettleden, 
1759K.  Bateable  value  of  the  ooonty  of  Bnoks,  1,058,6211. 

There  were  four  heads  of  claim :  Part  1  dealt 
with  local  taxation,  licences,  and  probate  duty 
ffrants,  derived  by  the  county  cl  Bucks  from 
Nettieden,  and  the  expenditure  of  that  county  in 
respect  of  Nettieden;  part  2  dealt  with  county 
bridges  and  main  roacb;  part  3  dealt  with  tlie 
coniaribution  by  Nettleden  to  the  salaries  of 
county  officers,  &c. ;  and  part  4  dealt  with  the 
value  of  the  interest  of  Nettieden  in  the  Bucks 
county  buildings  and  property. 

There  were  also  the  same  four  heads  of  claim 
with  regard  to  the  transferred  part  of  the  parish 
of  Ivinghoe,  with  respect  to  which  the  bains  of 
calculation  was : 

Bateable  value  of  the  trenaferred  area  of  Ivinghoe, 
8921.  Bateable  value  of  the  oonnty  of  Bucks,  1,058,6211. 
Fraction,  t?jW*tt- 

No  question  now  arose  with  regard  to  the  items 
in  parts  1,  3,  and  4,  and  it  is  unnecessary  to  set 
out  these  items.  The  whole  question  now  aigued 
was  as  to  part  2  in  each  case,  that  is,  as  to  bridges 
and  main  roads,  and  as  to  tiiese  the  claim  of  the 
Gounty  Gouncil  of  Bucks  was  set  out  as  follows 
in  the  case  of  Nettieden : 

Bridges, 
Contribution  by  Nettleden  to  county  bridges 
at  average  of  5501.  per  annum,  loWAi 
of  5501.— 01.  18«.  3d.  Deduct  oost  of 
Nettleden  bridges  (no  oounty  bridges  in 
Nettleden),  01.  18«.  3d.  capitalised  at 
thirty  years' pnrohaae      £27 


7    6 


Main  Roads, 
Contribution  by  Nettleden  to  county  main 
roads  at  average  of  28,5311.  per  annum, 
y^^i^z^yVr  of  28,5311.— 471. 8«.  2d.  Average 
annual  ocet  of  main  roads  in  Nettleden 
(there  being  no  main  roads  in  Net- 
tleden), 01.  One-half,  231.  14«.  Id. 
231.  14«.  Id.  capitalised  at  thirty  yeara' 
purchase    711 


2    6 


Total  of  part  2  ... 


...  Je738  10    0 
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Q.B.]    Be  Abbitbatioit  bbtwbbn  Oouktt  Ootooiijs  of  Buckingham  and  Hbbtfobd.    [Q.B. 


Aa  to  the  transferof  part  of  iTingboe,  the  olaim 
under  part  2  ifaa  as  f oIIowb  : 

GontiJInitioB  by  tnuiBf tfxred  area  to  ooantj 
bridges  at  aTerage  ci  6481.  per  airniim, 
ifltfiii  «f  0481.— 01.  9«.  3d.  Deduct  ooet 
of  ondgee  in  traneferred  area,  01. — 
01.  9$.  3d.  9«.  3d.  oi^iitaUMd  at  thirty 
years'  porobaoe iB18  17    6 

MaiinBoadi. 

Gontribatioai  by  trancf erred  area  to  oonnty 
main  roads  at  ayerage  of  28,5811.  per 
■Dm™*  iflgiiii  of  28,5811.-241.  0«.  lOd. 
Arerage  aaniial  oost  of  main  roads  in 
teansferred  area,  01. — 241.  0«.  lOd.  One- 
balf,  121.  0«.  5d.     121.  Ob.  5d.  oapitaHsed 


at  tiurly  years'  pvrohaae  ... 
Total  ... 


360  12    6 
...  £374  10    0 


C^tal  sum  ohumed  by  Books  in  respect  of 
oounty  bridges  and  main  roads  in  Net- 
tleden JB788  10    0 

CHtttal  sum  claimed  by  Bnoks  in  respect 
of  county  bridges  and  main  roads  in 
tnnsf erred  part  of  lyinghoe    374  10    0 


Total  claimed  in  respect  of  main  roads  and 
ooonty  bridges  in  the  transferred  areas... JB1113    0    0 

There  were  no  county  bridges  in  the  trana- 
f erred  areas  and  no  roads  had  Men  declared  main 
roads,  so  that  there  were  no  main  roads  in  the 
transferred  areas,  and  the  arbitrator  was  satisfied 
upon  the  eyidenoe  that  there  was  no  reasonable 
probabili^  of  any  of  the  roads  CTer  becoming 
main  roads. 

The  county  councils  of  Buckingham  and 
Hertford  having  failed  to  make  an  agreement  for 
the  Durpose  of  adjusting  property,  income,  debts, 
Habuities,  and  expenses,  under  sect.  62,  sub-sect.  1, 
of  the  Local  GJovemment  Act  1888,  in  respect  of 
the  areas  so  transferred  from  the  county  of 
Buckingham  to  the  county  of  Hertford,  appointed 
an  arbitrator  to  arbitrate  between  the  parties. 

The  arbitrator  awarded  to  the  county  council 
of  the  county  of  Buckingham  in  respect  of  their 
claim  with  regard  to  bridges  and  main  roads  the 
sum  of  10552.  78.  3d.,  and  after  awarding  sums  in 
respect  of  the  other  two  heads  of  claim  in  favour 
of  the  county  of  Buckingham,  amounting  in  all 
to  11672.  28.  3d.,  he  awar&d  to  the  couoty  council 
of  Hertford,  in  respect  ot  their  interest  in  the 
connW  buildings  and  property,  the  sum  of 
3162. 10s.  4d.,  leaving  a  balance  of  8502.  Il8.  lid. 
to  be  paid  by  the  county  council  of  Hertford  to 
the  county  council  of  Buckingham. 

The  question  for  the  opinion  of  the  court  was 
whether  under  the  provisions  of  the  Local  Govern- 
ment Act  1888  the  arbitrator  was  entitied  on 
transfer  of  areas  as  between  county  and  county 
and  making  a  financial  adjustment  of  property, 
income,  debts,  Habilitiee,  and  expenses  between 
county  and  county  upon  such  transfer,  to  base 
calculation  on,  and  afford  consideration  to,  the 
above  claim  and  award  mentioned  or  not. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive, then  the  counir  council  of  the  county  of 
Hertford  shall  pay  the  sum  of  8502.  Il8.  lid.  to 
the  county  council  of  the  county  of  Buckingham ; 
if  in  the  negative,  the  county  council  of  H^tford 
shall  pay  no  sum  to  the  county  council  of 
Buckingham. 


The  Local  Government  Act  1888  (51  &  52  Yict. 
c.  41),  provides : 

Sect  62. — (1)  Any  oomioili  and  other  aatfaorities 
affected  by  this  Act,  or  by  any  scheme,  order,  or  other 
thing  made  or  done  in  pursnanoe  of  this  Aot,  may  from 
time  to  time  make  agreements  for  the  pnrpose  of  ad- 
justing any  property,  income,  debts,  liabilities,  and 
expenses,  so  far  as  affeoted  by  this  Aot  or  saoh  scheme, 
order,  or  thing,  ol  the  parties  to  the  agreement,  and  the 
agreement  and  any  other  agreement  aathorised  by  this 
Aot  to  be  made  for  the  purpose  of  the  adjustment  of 
any  property,  debts,  liabilities,  or  flnanoial  relations, 
may  provide  for  the  transfer  or  retention  of  any  pro- 
perty, debts,  and  liabiUties  with  or  withoat  any  con- 
ditions, and  for  the  joint  nse  of  any  property,  and  for 
the  transfer  of  any  duties,  and  for  payment  by  either 
party  to  the  agreement  in  respect  of  property,  debts, 
duties,  and  liahilitieB  so  transferred  or  retained,  or  of 
SQch  joint  user,  and  in  respect  of  the  salary,  remunera- 
tion, or  compensation  payable  to  any  officer  or  person, 
and  tiiat  eitiier  by  way  of  a  capital  sum,  or  of  a 
terminable  annuity  for  a  period  not  exceeding  that 
allowed  by  the  commissioners  nnder  this  Aot  or  the 
Local  Qovemment  Board. 

(2)  In  default  of  an  agreement  as  to  any  matter 
requiring  adjustment  for  the  purpose  of  this  Act,  or 
any  matter  which,  in  case  of  difference,  is  to  be 
referred  to  arbitration,  then,  if  no  other  mode  of 
making  such  adjustment  or  determining  such  difference 
is  provided  by  this  Act,  suoh  adjustment  or  differ- 
ence may  be  made  or  determined  by  an  arbitrator 
appointed  by  the  parties,  or,  in  case  of  difference  as  to 
the  appointment,  appointed  by  the  Local  Gkivemment 
Board. 

Then  sub-sect.  3  provides  that  an  abitrator  ap* 
pointed  under  the  Act  shall  be  deemed  to  be  an 
arbitrator  within  the  meaning  of  the  Lands 
Glauses  Consolidation  Act  1845,  and  that  he  may 
state  a  special  case ;  and  sub-sect.  4  provides  that 
any  award  or  order  made  by  the  commissioners 
or  any  arbitrator  under  the  Act  may  provide  for 
any  matter  for  which  an  agreement  might  have 
provided. 

It  was  stated  during  the  arguments,  and  ad- 
mitted, that  Earl  Brownlow,  a  landowner  in  the 
district,  had  maintained  the  roads  in  the  trans- 
ferred area,  and  that  none  of  these  roads  had  at 
the  time  of  the  order  been  declared  main  roads, 
but  that  since  the  transfer  some  of  them  had  been 
declared  main  roads  by  the  county  council  of 
Hertford. 

Wedderbum,  Q.G.  (Lord  Robert  Cecil  with  him) 
for  the  county  council  of  the  county  of  Hertford 
(the  appellants). — The  question  is,  whether  the 
arbitrator  has  acted  on  a  right  principle  in  making 
this  award.  We  submit  that,  with  regard  to  main 
roads  and  county  bridges,  he  has  not  acted  on  the 
right  prindple.  The  principle  he  has  gone  upon 
is,  that  he  has  asked  what  was  the  ratable  value 
of  the  whole  county  of  Bucks,  then  how  much  of 
the  county  has  been  transferred,  and  he  has  found 
that  about  one  four-hundredth  part  of  the  county 
has  been  transferred,  and  he  has  applied  that  frac- 
tion to  make  his  calculation  upon.  That  was 
wrong  as  to  the  main  roads  and  oridges,  as  there 
were  no  main  roads  and  no  bridges  in  the  trans- 
ferrred  area.  The  important  question  in  the  case 
is,  whether  the  mere  loss  of  rateable  value  ispgr 
se  a  matter  for  adjustment  or  compensation.  We 
say  it  is  not.  The  transferred  area  contributed  to 
the  cost  of  the  main  roads  and  bridges  of  the 
county,  but  cost  the  <^noty  nothing  for  either 
main  roads  or  bridges.    The  county  of  Bucks 
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spent  nothing  on  these  roads  or  bridges  before 
the  provisional  order,  and  has  had  to  spend 
nothing  since  the  order;  there  is  therefore 
no  alteration  of  liability  and  therefore  no  lia- 
bility to  adjust  within  the  meaning  of  sect.  62. 
What  the  arbitrator  has  done  is  to  give  oom- 
pensation  for  the  loss  of  the  rateable  area  per  se  ; 
he  has  not  adjudicated  in  respect  of  liabilities,  but 
he  has  given  compensation  for  the  absence  of 
liability,  which  he  had  no  power  under  the  Act  to 
do,  ana  he  had  no  power  except  under  the  Act. 
If  there  had  been  main  roads  or  county  bridges 
in  the  transferred  area,  the  cost  of  these  to  the 
whole  county  of  Bucks  might  have  been  a  pro^r 
subject  for  adjustment,  but  that  does  not  arise 
here.  Again,  the  loss  of  this  rateable  area  was 
not  a  loss  of  income ;  it  was  merely  the  loss  of  a 
source  of  income,  which  is  a  different  thing,  and 
the  income  of  the  county  of  Bucks  may  he  the 
same  as  before  by  raising  a  larger  rate  on  the 
reduced  area.  The  words  of  the  first  part  of 
sect.  62  (1),  as  to  the  adjusting  of  "  any  property, 
income,  debts,  liabilities,  and  expenses,  &c,"  are  to 
be  taken  subject  to,  and  are  limited  by,  the  words 
in  the  latter  part  of  the  sub-section,  that  the 
agreement  may  provide  for  *'the  transfer  or 
retention  of  anj^  property,  debts,  and  liabilities, 
&C.";  and  there  is  in  sect.  100  a  definition  of  these 
words,  and  the  mere  absence  of  liability — as  there 
was  in  this  case  as  to  the  main  roads  and  bridges 
— or  the  mere  loss  of  rateable  value,  does  not  come 
within  any  of  those  definitions.  In  the  case  of 
Be  an  ArbUraHan  between  the  Rochdale  Union 
and  the  Haslingden  Union  (78  L.  T.  Eep.  563 ; 
(1898)  2  Q.  B.  206)  it  was  held  that,  where  a 
remunerative  area  was  transferred,  the  loss  of 
the  contribution  of  the  part  so  transferred  was 
not  a  matter  which  of  itself  required  adjustment, 
and  that  case  was  under  sect.  68,  which  is 
much  wider  than  sect.  62.  The  claim,  therefore, 
as  regards  main  roads  and  bridges  ought  to  be 
struck  out  (He  referred  to  sect.  32  of  the 
Act.) 

Macmorrant  Q.C.  {James  Fox  with  him)  for  the 
countf  council  of  the  county  of  Bucks. — ^The  real 
question  is,  whether  it  was  proper  for  the  arbi- 
tiutor  to  have  made  any  adjustment  as  to  the 
main  roads  and  bridges,  not  whether  he  was 
wrong  in  his  figures.  The  words  of  sect.  62  (1) 
are  very  wide ;  they  give  the  councils  power  to 
make  agreements  for  the  purpose  of  adjusting 
"  any  property,  income,  debts,  liabilities,  and  ex- 
penses," so  far  as  affected  hj  the  order.  There 
was  evidence  before  the  arbitrator  on  which  he 
could  form  his  judgment,  and  he  came  to  the 
conclusion  that  there  were  no  main  roads  or 
bridges  in  the  transferred  area,  and  that  thit 
state  of  things  was  likely  to  continue.  Here  there 
was  an  adjustment  of  "property"  within  the 
meaning  of  the  section ;  tnere  was  also  the  ad- 
justment  of  a  "  liability,"  because  the  county  of 
Bucks  is  under  the  same  liability  to  repair  the  main 
roads  and  bridges  as  before,  and  therefore  this 
liability  has  to  he  met  and  paid  for  out  of  a  smaller 
area.  The  part  that  has  been  tranpferred  was 
remunerative  to  the  county  of  Bucks,  and  that 
remunerative  part  has  been  taken  away  and  given 
to  Herts,  and  that  is  a  subject  of  adjustment. 
The  order  affects  not  only  the  "property"  and  the 
"liability,"  but  it  also  affects  "mcome,  as  the  in- 
come of  the  county  has  now  to  be  raised  from 
a  smalltr  area.  The  arbitrator  was  thei'ef ore  right 


in  taking  into  consideration  the  question  of 
the  main  roads  and  bridges.  (He  referred  ta 
Be    2%s    Boehdale   Union   v.   Hiulingden  Union 

{ubi  eup.). 


Wedderbwm,  Q.O.  in  reply. 


Cwr.  adv.  vtdt. 


Jan.  12. — ^WiLLS,  J.  now  delivered  the  following 
written  judgment: — ^A  portion  of  the  county  ox 
Bucks  has  been  by  order  of  the  Local  QoYem." 
ment  Board  transferred  to  Hertford.  In  tfaia 
portion  there  are  no  main  roads  and  no  county 
Dridges.  An  arbitrator  appointed  under  sect.  62 
(2)  ol  the  Local  Government  Act  1888  (51  &  52 
Yict.  c  41)  has  considered  that  Bucks  is  loain^ 
an  area  which  helped  to  find  the  moner  for  the 
couniy  expenditure  on  main  roads  and  bridfies 
without  involving  it  in  any  corresponding  outlay 
on  its  own  account.  It  was  therefore,  so  to  speak, 
a  valuable  asset  to  Bucks,  and  the  arbitrator  heard 
evidence  which  convinced  him  that  it  was  likelj 
to  remain  permanisntiy  under  the  same  con- 
ditions, and  on  that  footing  he  has  awarded  to 
Bucks  a  sum  of  moner  as  the  capitalised  value  of 
this  contribution.  Tne  question  Ib,  whether  he 
had  power  to  award  compensation  on  this  footing. 
It  is  under  sect.  62  that  his  powers  arise,  and  they 
embrace  neither  more  nor  lees  than  under  sub- 
sect  (1)  of  that  section  might  be  done  by  affreO' 
ment.  That  sub-section  says  that  any  councus  or 
other  authorities  affected  by  the  Act  itself— or, 
amongst  other  things,  by  such  an  order  as  that 
now  in  question — ^may  "  make  agreements  for  the 
purpose  of  adjusting  any  property,  income,  debtsr 
liabilities,  and  expenses,"  of  the  respective 
councils  "  so  far  as  affected  by  the  order,  and  the 
afinreement,  or  any  agreement  under  sect.  32" — 
of  which  more  hereafter — "  may  provide  for  the 
transfer  or  retention  of  any  prop^iy,  debts,  and 
liabilities"  (omitting  here  the  word  "income") 
"with  or  without  conditions,  and  for  the  joint  use 
of  any  property,  and  for  payment  by  either 
council  in  respect  of  property,  debts,  duties,  and 
liabilities  so  transferred  or  retained,  or  of  such 
joint  user,  and  in  respect  of  the  salary  payable  to 
any  officer  or  person.  It  is  clear  that  the  power 
to  make  agreements  extends  to  and  is  limited  to 
the  adjustment  of  property,  income,  debts,  lia- 
bilities, and  expenses."  it  is  equally  dear,  for  the 
word  "adjustment"  so  implies,  that  the  enact- 
ment is  meant  to  meet  the  cases  in  which  either 
the  property,  income,  debts,  liabilities,  or  ex- 
penses, or  more  than  one  of  these  enumerated 
things  appertaining  to  one  or  other  or  both  of  the 
councils,  IS  or  are  disturbed  by  the  order ;  and  the 
cases  in  which  such  agreements  will  be  necessary 
are  those  in  which  the  disturbance  takes  the 
practical  shape  of  money  loss  of  one  sort  or 
another  to  one  of  the  councils  or  authorities.  If 
there  is  none,  there  will  be  no  need  of  adjust- 
ment. Propertr  is  in  this  instance  disturbed,  as 
the  county  builoings  are  retained  in  their  entirety 
by  Bucks,  so  that  the  county  reduced  in  area 
acquires  tiie  share  in  the  county  buildings  of,  so 
to  speak,  the  retiring  or  extruded  partner.  The 
specific  provisions  that  the  retention  of  property 
may  be  provided  for  and  paid  for  cover  tnis  part 
of  the  award  and  free  it  from  difficulty.  The 
repair  of  the  main  roads  and  bridges  within  the 
county  is  undoubtedl^r  a  liability  to  which  the 
county  council  is  subject.  In  my  opinion  it  i» 
disturoed  by  the  subti'action  of  a  material  part 
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of  the  area  liable  to  eontribution,  and  is  a  proper 
subject  for  adjustment.     Mr.  Wedderbum  nas 
argued  that  the  liability  remains  the  same.    The 
oonnoil,  as  representing  the  county,  stiU  is,  as  it 
was  before,  liable  to  repair  the  main  roads  and 
bridges,  and  therefore,  he  says,  there  is  no  altera- 
tion of  liability,  and  therefore  nothinjg^  to  adjust 
I  think  this  is  a  ver^  narrow  view.    Ithink  that 
where  the  same  liability  has  to  be  met  and  paid 
for  by  a  reduced  area  there  is  a  liability  which, 
though  not  changed  in  its  nature,  requires  to  be 
adjusted  between  the  two  counties,  and  I  think  it 
is  just  the  sort  of  case  which  the  ample  words  of 
the  first  part  of  the  section  were  ititended  to 
meet     '*  Adjustment "  is  a  very  large  word  and, 
except  when  applied  io  marine  insurance,  has  no 
technical  meaning  that  I  am  aware  of,  and  was,  I 
think,  used  for  the  purpose  of  enabling  justice  to 
be  done.    I  cannot  see  upon  what  prmciple  the 
Legislsture  would  be  likely  to  take  away  a  remu- 
nsntiwe  area  from  couniy  A  and  give  it  to  county 
£  without  some  compensation,  and  I  think  the 
IK>wer  to  "  adjust "  the  liability  gives  the  power  in 
question   in   language    sufficiently    appropriate. 
"Affected  "  is,  like  "  adjusted,"  not  a  word  of  art, 
but  a  word  of  ordinary  English.    It  is  capable  of 
a  yeiy  large  meaning,  and  was,  I  think,  purposely 
used  for  thiat  reason .  The  very  object  of  the  section 
was  to  enable  that  to  be  done  which  under  the 
circumstances  should  be  just  and  reasonable,  and 
I  cannot  see  why  we  should  give  effect  to  minute 
verbal   criticism   in  order   not  to  further   but 
to  defeat  that  end.    Mr.  Wedderbum  has  argued 
that  tiie  phrases  which  come  later  in  the  section 
and  define  the  matters  as  to  which  the  councils 
may  in  their  agreement  provide  for  transfer  or 
retention  and  for  the  payment  of  money  in  respect 
of  such  transfer  and  retention  are  less  ample  than 
those  as  to  which  for  the  purpose  of  adjust- 
ment the  councils  may  make  an  agreement,  and 
has  contended  that  the  first  part  of  the  section  is 
limited  by  what  follows.    I  do  not  agree  with  this 
argument.     In  the  first  place,  the  phrases  sup- 
p<Med  to  have  this  limiting  effect  apply  just  as 
much  to  sect.  32  as  to  sect.  62.    They  are  even 
incorporated  into  sect.  32  itself  (see  sub-sect.  5), 
and  it  is  impossible  to  contend  that  there  thev 
are  intended  to  limit  the  ample  words  in  which 
the  power  is  given  of  dealing  with  the  financial 
relations  of  counties  and  boroughs.   In  the  second 
place,  the  section  is  of  the  most  general  kind  and 
mtended  to  have  the  most  seneral  application, 
and  to  provide  for  a  multitu&  of  possible  cases, 
the  details  of  which  it  would  have  passed  the  wit 
of  man  to  foresee.    It  applies  in  terms  to  councils 
(which    may    be  county    councils    or  boroneh 
councils)  and  to  authorities  who  may  be  hif^- 
way  authorities,  urban  authorities,  nmd  autho- 
rities, guardians  of  the  poor,  and  perhaps  others 
besidee,  and  the  particular  cases  to  which  it  may 
have  to  be  applied  are  endless.    The  argument 
has  proceeded  far  too  much  as  if  county  councils 
and  a  transfer  of  an  area  from  one  jurisdiction 
to  anotiier  were  the  only  thing  contemplated  by 
the  section.    It  is  obvious  that  in  the  working  of 
such  a  scheme  as  that  of  the  Act  cases  might  occur 
in  which  property  or  liabilities  (to  take  two  words 
as  illustrations)  might  either  be  made  the  sub- 
jects of  transfer  or  retention  by  express  agree- 
ment, or  might  be  left,  so  to  speak,  to  themselves 
and  to  the  inevitable  operation  of  the  order,  what- 
ever that  might  be.    It  is  obvious  also  that  if 


they  were  made  the  subjects  of  express  transfer  or 
retention  the  most  natural  way  of  adjusting  any 
inequalities  between  the  two  councils  introduced 
by  the  transfer  was  by  settling  a  sum  to  be  paid 
for  transfer  or  retention.  But  even  in  that  case 
it  might  be  convenient  and  might  in  some  of  the- 
thousand  and  one  cases  to  which  the  section  may 
be  applied  be  practicable  to  effect  adjustment  in 
some  other  manner,  and  it  is  absurd  to  suppose- 
that  such  a  power  is  excluded,  as  it  would  m  if 
Mr.  WedderDum's  narrow  construction  were 
adopted.    Many  illustrations  could,  no  doubt,  be 

fiven  by  persons  more  familiar  with  the  practical 
etails  of   local    government  than   myself.      It 
seems  to  me  equally  obvious  that,  without  exprese 
transfer  or  retention  of  specific  property  or  lia* 
bilities,  the  order  which  gives  rise  to  the  applica- 
tioo^  of  sect.  62  may  affect  eitiier  propei^  or 
liabilities.    An  illustration  of  its  afrectine  pro- 
perty as  distinguished   from  mere  transfer  or 
retention  is  afforded  by  the  BochdaJe  case  (Ber 
BochdcUe  Union  and  Houlingden  Union  (ttbi  sup.)^ 
where  by  alteration  of  the  boundaries  of  two 
unions  a  workhouse  was  left  on  the  hands  of  one 
too  large  for  its  wants,  and,  therefore,  a  source  of 
unnecessaiy  expense  to  it.     The   present  case 
appears  to  me  to  afford  as  good  an  illustration  as 
any  other  of  how  a  liability  may  be  affected  hv 
an   order  without  there  being  anything  which 
could  be  made  the  subject  of  transfer  by  agree- 
ment between  the  councils.      Whatever  change 
has  been  effected  in  the  liability  of  either  Bucks 
or  Hertford  is  the  inevitable  consequence  of  the 
alteration  of  county  boundaries  as  far  as  tiie 
main  roads  are  concerned.    Bucks  is  now  relieved 
from  the  obligation  of  repairing  within  the  trans- 
f erred  area  any  roads  which  nereafter  may  be 
declared  to  be  main  roads,  and  Herts  assumes 
that  liability.    That  is  a  matter  for  adjustment,, 
and  if  the  arbitrator  had  not  been  satisned,  as  we 
are  told  he  was,  by  evidence  that  there  was  no 
reasonable  probabiUty  of  any  of  the  roads  in  the 
transferred  area  ever  becoming  main  roads,  he 
ought   to   have  allowed,  and   no  doubt    would 
have  allowed,  a  sum  to  Herts  in  that  respect. 
But  these  are  not  all  the  elements  of  adjustment,, 
nor  is  this  the  only  liability  or  the  only  kind  of 
liability  affected.    Assuming  that  there  will  be 
no  expenditure  necessary  in  the  transferred  area 
for  either  main  roads  or  bridges,  Bucks,  reduced 
in  area,  is  still  liable  to  repair  the  same  main 
roads  and  bridees  as  before.    Herts,  increased  in 
area,  has  no  addition  to  the  burden  of  liability 
for  main  roads  and  bridges.    Can  a  subject  lie 
conceived  more   fit   for   and  more  calling   for 
adjustment?    It  is  conceded  that,  if  there  had 
been  main  roads  and  bridges  within  the  trans- 
ferred area,  it  would  have  been  proper  to  take 
into  account,  in  the  process  of  adjustinent,  the 
cost   thus   transferrea   and   the  rate-producing^ 
value  of  the  area,  not  as  what  Mr.  Wedderbum 
calls  a  "  mechanical  factor,"  but  as  an  element  in 
the  adjustment.    It  seems  to  me  nothing  short  of 
a  reductio  ad  abeurdum  to  say  that  the  Act  allows 
adjustment  in  such  a  case  where  the  sum  required 
for  adjustment  mav  be  trivial,  and  yet  forbids  it 
when  the  sum  is  likely  to  be  considerable,  as  it  is 
in  a  case  like  the  present^  where  the  cost  to  the 
county  of  administering  the  area  is  small  in  com- 

S arisen  with  its  contribution  to  the  rates.    Again, 
oes  not  the  order  affect  the  incomes  of  the  two 
councils  P    Mr.  Wedderbum  says  no.    It  affecta 
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only  the  sonroei  of  inoome,  and  a  rate  of  1«.  in 
the  potmd  levied  over  an  area  of  A.  acres  will 
produce  just  as  mnch  and  jjnst  as  little  as 
one  of  lid.  in  the  pound  levied  over  an  area 
of  if  A.,  or  as  one  of  iSd,  in  the  pound  levied  over 
an  area  of  -f|  A.  acres.  This  seems  to  me  to  give 
a  singularly  narrow  meaning  to  the  expression 
^<  income  affected  hj**  the  chanffe  of  areas.  I 
think  the  inoome  is  affected  by  the  chaage. 
FracticaUy  there  are  limits  to  taxation  even 
though  none  be  fixed  by  Act  of  Parliament. 
Income  is  '*  affected "  when  it  has  to  come  from 
a  diminished  number  of  contributors.  It  is 
equally  affected  where  it  has  to  come  from  an 
increased  number  of  contributors.  Oan  there  be 
a  more  appropriate  subject  of  adjustment  P  It  is 
not  perhaps  surprising  that  income  should  not 
^eure  eo  nomine  in  the  subsequent  enumeration 
of  the  subjects  of  transfer  or  retention  mentioned 
as  the  matters  to  be  dealt  with  by  express  agree- 
ment. The  income  is,  in  the  sense  in  which  I  am 
using  it,  the  money  derived  from  the  rates.  That 
is  not  at  all  likely  to  be  made  the  subject  of 
express  transfer  or  retention.  It  is  one  of  the 
thmgs  which  the  order  transferring  the  area 
necessarily  transfers,  and  it  was  therafore  unne- 
cessary to  deal  with  it  in  the  latter  part  of  the 
section.  Great  stress  has  been  laid  upon  the  fact 
that  different  language  is  u»ed  in  sect.  32  as  to 
adjustments  of  financial  relations  between  counties 
and  county  boroughs.  I  do  not  myself  feel  the 
force  of  this  argument.  Sect.  62  is  a  much  more 
general  section  than  sect.  32,  and  has  a  far  wider 
Application.  I  do  not  see  at  all  what  reason 
ihere  is  for  supposing  that  the  general  object 
^med  at  by  the  two  sections  was  not  the  same. 
An  equitable  adjustment  respecting  financial 
relations  is  spoken  of  in  sect.  32.  In  sect.  62  an 
adjustment  of  property,  income,  debts,  liabilities, 
and  expenses  is  spoken  of.  Is  it  to  be  the  less 
equitable  because  it  is  not  so  described  in  terms  P 
Is  it  to  be  un  JQst  because  the  Act  does  not  say  it 
is  to  be  just  P  The  couDtv  and  the  county  borough 
are  by  sect.  32  neither  of  them  to  be  placed  in  a 
worse  financial  position  by  reason  of  the  boroughs 
being  constituted  county  boroughs.  Surely  in 
sect.  62,  thouffh  it  is  not  said  so.  the  intention  is 
that  justice  shall  be  done  between  the  two  counties 
ordered  to  alter  their  boundaries.  Justice  in 
such  a  case  means  at  the  very  least  that  neither 
county  shall  obtain  any  material  advantage  at 
the  expense  of  the  other.  An  adjustment  means 
a  just  adjustment.  In  the  present  case,  if  it  be 
true  that  the  transferred  area  is  such  as  to  con- 
tribute much  to,  but  to  take  little  out  of,  the 
oommon  fund,  justice  requires  that  the  oauntj 
which  loses  it  should  be  pud  something  by  the 
county  which  gains  it.  How  much  is  for  the 
arbitrator  to  say.  And  surely  the  power  to 
adjust  the  property,  income,  debts,  babilities, 
and  expenses  of  the  two  councils  (so  far  as  affected 
by  the  order)  is  ample  enough  to  enable  justice 
to  be  done.  But  it  was  said  that  there  was  a 
broad  distinction  between  sect.  32  and  sect.  62, 
inasmuch  as  sect.  32  dealt  with  the  rights  and 
responsibilities  of  counties  and  boroughs,  whilst 
hoct.  62  deals  with  those  of  authorities,  and  it  was 
said,  for  instance,  that  the  revenue  of  a  county 
mi^ht  be  affected  by  the  reduction  of  its  area, 
whilst  that  of  the  council,  which  could  increase 
its  rate  from,  say,  1«.  to  1«.  Id.  in  the  pound,  was 
not  so  affected.    This  is  a  specimen  of  the  minute 


verbal  criticism  on  which  the  argument  for  the 
appellants  is  founded  and  by  which  alone  it  can 
be  maintained.     Councils  and  authorities  are  not 
entities  existing   apart   from   the  communities 
which  they  represent.    Their  rights  and  liabilities 
are  created  (theoretically  a*-'  leut)  for  the  adyan- 
tage  of  those  communities  and  of  the  public  at 
large,  and  for  no  other  purpose.    And  it   is*  to 
my  mind,  absurd  to  say  that  there  can  be  any 
difference  so  far  as  the  great  object  of  making 
a  just  arrangement  between  those  affected  by 
changes  of  an  existing  ettUue  is  concenied,  ac- 
cording as  counties  or  only  couni^  counoilB  are 
concerned.    It  is  the  living  persons,  the  rate- 
payers and  inhabitants  whom  the  council  repre- 
sents in  the  one  csjse,  and  the  couniy  oonsists 
of  in  the  other,  with  whom  and  whose  interests 
all  such  provisions  as  we  are  now  considering 
are  really  concerned;   and  the  measure  of  their 
interest   in  the  matter  does  not  depend  npoii 
whether  rights  and  liabilities  to  be  enjoyed  or 
borne  for  tiieir  benefit  alone  are  spoken  of  a» 
appertaining  to  a  county  or  to  a  county  oounoiL 
It    was     liustiy    contended,     though^    perhaps^ 
this  w  much    the  same  argument  as  one  with 
which  I  have  alrrady  dealt,  that  councils   have 
power  not  to  adjust  oy  agreement  such  property, 
income,  &c.,  but  only  to  make  agreement-i  for  the 
purpose  of  adjusting  them,  the  subjects  of  which 
agreements  are  by  the  latter  part  of  the  section 
limited  to  mattera  of  which  that  now  in  qaeetioo 
is  not  one.    I  confess  that  to  my  mind  the  die* 
tinction    between   making   agreements   for   the 
purpose  of  adjusting  and  adjusting  by  agreement 
appears  to  be  playinff  with  words,  and  that  to 
limit  the  ampler  words  used  in  the  first  part  of 
the  section  by  tiie  narrower  ones  used  later  in  the 
section  would  be  to  treat  the  section  as  pvuyiding 
not  for  an  equitable,  but  for  an  onjust  adjust- 
ment.   A  very  few  words  about  the  Rochdale  case 
{Be  Boehdale  Union  and  HatUngden  Uniot^  {iM 
sup ),  and  I  have  done.    In  that  case  the  court 
was  asked  to  say  which  of  a  number  of  specified 
mattera  required  adjustment  on  the  transfer  of 
an  area  from  one  union  to  another.   The  court  said 
that  in  their  opinion  it  was  not  necessary  for  the 
judgment  to  be  given  in  the  case,  but  it  was  willing 
to  assist  the  parties  by  giving  an  opinion,  and 
expressed  the  opinion  that  the  loss  of  all  con- 
tribution from  the  transferred  area  and  the  in- 
crease in  the  rates  leviable  in  the  reduced  area 
werenot.in  themselven  mattere  requiring  adjost- 
ment,  but  were  elements  to  be  takeoi  into  account 
in  considering  how  the  burden  and   liabilities 
requiring  adjustment  should  be  adjusted.    I  am 
not  quite  sure  that  I  understand  exactiy  what  is 
meant,  but  I  am  by  no  means  sure  that  there  is 
anything  in  tiie  expression  from  which  I  should 
dissent.     The  loss  of  the  contribution  to  rates 
from  the   transferred   area   certainly  does  not 
require  adJDstment  per  ee,  but  only  if  the  trans- 
ferred area  happens  to  be  a  remunerative  or  an 
onerous  one  to  one  of  the  bodies  affected  by  the 
tnmsfer,  and  the  phrase  "the  increase"  of  the 
rates  leviable  upou  the  reduced  area  implies  that 
the  reduced  area  is  a  loser  by^  the  transfer,  which 
is  just  the  case  in  which  justice  calls  for  an 
adjustment.    I  do  not  think  there  is  anything  in 
the  Rochdale  case  which  confiicts  with  my  judg- 
ment   If  there  are  liabilities  to  be  adjusted  and 
these  mattera  are  to  be  taken  into  consideration, 
it  is  quite  immaterial  whether  you  treat  them  as 
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subjects  for  or  elements  in  adjustment.  For 
these  reasons  I  am  of  opinion  that  the  connty 
of  Books  is  entitled  to  our  ladgment,  and,  as  the 
attempt  has  been  made  to  msturb  an  award,  with 


Bbucb,  J.  read  the  following  judgment: — ^I 
agne  in  the  result  at  which  my  learned  brother 
has  arrived.  The  question  raised  by  the  award 
far  our  determination  oonoems  the  power  of  the 
arbitrator  to  deal,  in  the  circumstances  of  the 
present  case,  with  the  items  in  tiie  award  affecting 
county  bridffee  and  main  roads.  His  jurisdiction 
-OKtends  to  the  same  matters  as  those  concerning 
which  councils  and  other  authorities  affected  by 
the  Act^  or  by  any  scheme,  order,  or  thine  made 
or  done  in  pursuance  of  the  Aot^  are  enabled  to 
flaake  agreements  for  the  purpose  of  adjusting 
*"  any  property,  income,  debts,  uabilitLes,  and  ex- 
panses, BO  far  as  affected  by  this  Act,  or  such 
«cteme,  order,  or  thing,  of  the  parties  to  the 
agreement ":  (Local  Goyemment  Act  1888,  s.  62, 
8al»-8s.  1  and  2).  Thus  the  (^^uestion  we  are  to 
deeide  is,  what  are  the  matters  in  respect  of  which 
oouaeils  and  other  authorities  may  make  such 
agreements  as  I  haye  mentioned;  that  question 
tarns  upon  the  construotion  of  sub-sect.  1  of 
sect  $Stf  and  tarns,  I  think,  so  far  as  the  matters 
raised  for  dedsion  in  this  case  are  concerned,  upon 
the  words  in  the  earlier  part  of  it,  ending  with  the 
words  **  parties  to  the  agreement."  Bj  this  part 
of  the  section  power  is  giyen  to  councils  affected 
by  any  order  made  in  pursuance  of  the  Act  to 
make  agreements  for  the  purjxMe  of  adjusting 
any  propei^  and  other  things  mentioned,  of  the 
parties  to  we  agreement,  so  far  as  affected  by 
such  order.  In  the  present  case  a  proyisional 
order  has  been  made  in  pursuance  of  nie  Act,  by 
whioh  a  certain  area  of  the  counlrjr  of  Bucks  has 
been  made  part  of  the  county  of  Herts.  There 
can  be  no  dxmhi  that  the  county  council  of  Bucks 
and  the  county  council  of  Herts  are  both  affected 
by  this  order.  Therefore,  if  the  otiier  conditions 
imposed  by  the  section  were  satisfied,  the  two 
county  councils  would  haye  power  to  make  agree- 
ments for  the  purpose  of  adjusting  their  property 
and  other  thinss  mentioned  so  far  as  affects  by 
the  order.  It  oecomes  necessary  to  consider  the 
meaning  of  the  words  "  make  agreements  for  the 
purpose  of  adjusting."  I  entertain  no  doubt  that 
wh^  the  Legislature  used  those  words  it  in- 
tended that  the  agreements  to  be  made  should  be 
such  as  to  answer  the  purpose  for  which  they 
were  to  be  made,  and  that  the  words  mean  that 
the  county  councils  may  adjust  the  matters  men- 
tioned by  agreement.  If  the  first  part  of  the  sub- 
section stood  alone,  there  could  be  no  doubt  that 
this  would  be  its  meaning.  It  was  urged  by  Mr. 
Wedderbum  that  the  words  in  the  firat  part  of 
the  sub-section  are  limited  by  the  words  in  the 
second  part  I  do  not  think  that  contention  is 
sound.  The  words  in  the  first  part  of  the  sub- 
section eonfer,  as  it  seems  to  me,  a  power  quite 
independent  cd  the  additional  and  supplementary 
powers  conferred  by  the  words  in  the  second  part 
of  the  sub-section.  I  will  consider  the  words  in 
the  second  part  of  the  sub-section  presently,  but  I 
confine  myself  now  to  the  words  in  the  first  part 
of  the  sub-section  because  I  think  it  is  best  to 
take  the  words  of  the  enactment  in  the  order  in 
which  they  occur.  If  there  is  power  to  make  an 
agreement  for  adjusting,  the  question  arises,  what 
is  meant  by  adjusting  P    The  word  "  adjustment '' 


is  a  word  in  common  use.  It  is  commonly  applied 
to  the  settlement  among  yarious  parties  oi  thedr 
seyeral  shares  in  respect  of  claims,  liabUitieR,  or 
payments  relating  to  a  general  ayerage  daim. 
That  is  not  its  only  appucation.  It  is  a  word 
which  is  applied  to  other  matters  in  the  same 
maimer  in  which  it  is  commonly  applied  in  manne- 
insurance.  Where  there  are  matters  requiring^' 
re-arranging,  regulatiog,  setting  right,  or  equalis- 
ing so  as  to  restore  the  true  balance,  the 
process  of  so  re-arranging,  setting  right,  or 
equalising  may  be  descrioed  as  adjusting.  The 
words  of  the  sub-section  mean  that  when  any  two 
county  councils  are  affected  by  a  proyisional 
order  so  that  the  propwty,  income,  debts,  liabili- 
ties, and  expenses  of  either  of  them  are  thrown 
out  of  balance,  then  the  ounty  councils  may,  by 
agreement,  settle  a  sum  of  money  to  be  paid  by 
one  to  the  other  to  adjust  the  balance.  It  waa 
contended  by  Mr.  W^derbum  that. adjustment 
did  not  include  compensation  by  means  of  a 
money  payment.  I  cannot  agree.  I  think  one 
way,  ana  the  most  natural  and  obyious  way,  of 
adjusting  the  rights  of  parties  whose  property, 
income,  debts,  liabilities,  and  expenses  haye  been 
affected  is  by  making  a  money  payment  by  way 
of  compensation  to  the  party  which  sustains  a 
loss,  or,  in  other  words,  is  prejudicially  affected. 
Sub-sect.  6  of  the  yery  Mcotion  now  under  conside- 
ration makes  it^  clear  that  the  Legislature,  when 
it  spoke  of  adjustment^  indnded  a  money  pay- 
ment. By  that  sub-section  proyision  is  made  for 
raising,  on  loan,  such  capital  sum  as  may  be 
required  for  the  purposes  of  the  **  adjustment."^ 
It  it  true  that  other  words  foUow:  *'or  of  an 
agreement *'  .  .  .  "or  of  any  award.'*  But, 
for  the  purpose  of  determining  the  meaning- 
in  which  the  word  "  adjustment "  is  used,  it 
is  enough  that  the  LeJ^islature  should  haye 
used  express  words  to  show  that  it  contemplated 
a  money  payment  for — amongst  other  purposes — 
the  purposes  of  adjustment  The  next  question 
that  arises  is,  can  there  be  said  to  be— so  far  aa 
concerns  county  bridges  and  main  roads — any 
property,  income,  debte,  liabilities,  or  expenses  of 
either  county  council  affected  by  the  proyisional 
order  ?  The  question  is  ruised  in  the  neatest  form 
with  regard  to  county  bridaes,  and  it  will  be  con- 
yenient  to  consider  that  first.  In  the  part  of 
Bucks  transferred  to  Herts  there  were  no  county 
bridges,  and  we  were  told  in  argument  that  therM 
were  not  eyen  any  streams  oyer  which  bridges 
which  could  become  couniy  bridges  could  be 
built.  Therefore,  when  the  proyisioiud  order  came 
into  force,  the  county  council  of  Bucks  and  the 
county  council  of  Herts  each  remained  liable  to 
maintain  the  same  county  bridges  as  before. 
What  has  taken  place  is  this,  that  a  x>ortion  of 
the  rateable  area  of  Bucks  has  been  nuMle  oyer  to 
Herts,  so  that,  although  the  county  council  «)f 
Bucks  has  been  depriyed  of  the  contribution  to 
the  rates  which  was  made  by  the  rateable  area 
so  transferred,  it  is  left  witn  the  undiminished 
burthen  of  repairing  the  county  bridges  in  the 
rest  of  Bucks.  In  tihese  cirouinstances  it  seem» 
to  me  not  necessary  to  consider  whether  the 
"  liability  "  of  either  county  council  was  affected 
by  the  proyisional  order,  because  I  am  clear  tha^ 
the  "  income  "  of  the  county  council  of  Bucks  wa  ^ 
affected,  and  upon  that  I  am  content  to  rest  my 
decision  without  giyinff  anj^  opinion  upon  the 
question  whether  the  uability  of  either  county 
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-ootmcil  is  affected.    It  was  said  in  argument  by 
the  learned  counsel  who  argned  on  behalf   of 
Herts  that  the  loss  of  a  rateable  area  wai  not  a 
loss  of  income,  and  that  the  right  to  levy  rates  in 
a  rateable  area  was  nothing  more  than  a  source  of 
income.    But,  even  so,  if  a  source  of  income  is 
taken  away  from  a  couni^  council,  it  is  surely  un- 
reasonable to  say  that  uie  income  which  would 
otherwise  flow  from    that   source   remains  un- 
affected.    I  think,    if  an    Act   of    Parliament 
prevented  a  man  carrying  on  a  business  which  was  a 
source  of  income  to  him,  that  it  would  take  a  great 
deal  of  argument  to  convince  him,  or  indeed  any 
other  person,  that  his  income  was  unaffected  by  the 
Act.    It  was  contended  that,  eyen  if  the  affecting 
of  a  source  of  income  could  be  considered  as 
affectii^^  income,  yet  that  in  the  present  case  the 
income  affected  could  not  be  regarded  as  the 
income  "  of  the  parties  to  the  agreement  *' — that 
is,  could  not  be  considered 'as  the  income  of  the 
county  council  of  Bucks.    The  words  "  property 
and  income  "  are  used  in  the  sub- section  in  contra- 
distinction to  the  words  "  debts  and  liabilities.*' 
On  the  one  hand,  the  sub-section  provides  for 
the  obligations  of  either  county  council  being 
affected,  and,  on  the  other  hand,  it  provides  for 
the  resources  intended  for  the  discharge  of  thosA 
obligations  being  affected.    In  all  cases  rates  are 
an  important  souree  from  which  county  councils 
obtain  the  monejr  necessary  to  enable  them  to 
-discharge  the  obbgations  cast  upon  them  by  law, 
and  I  entertain  no  doubt  that  when  the  sub- 
section speaks  of  liabilities  it  includes  the  liabili- 
ties cast  upon  a  county  council  by  law,  and  whan 
it  speaks  of  income  it  means  the  money  which 
the  county  council  is  entitled  to  raise  or  receiye 
for  the  purpose  of  fulfilling  those  obligations. 
Por  these  reasons  I  think  that  the  income  of  the 
couniy  council  of  Bucks  was  affected,  and  was 
affected  prejudicially,  by  the  provisional  order 
tnuisfemng  a  rateable  area  to  Herts;  and.  as 
tbere  was  not  as  regards  county  bridges   any 
corresponding  burthen  or  liability  in  respect  of 
the  area  so  transferred,  I  think  the  arbitrator  was 
right  when  be  made  the  adjustment  as  to  bridges 
in  the  manner  he  did.     As  regards  main  roads, 
the  case  seems  substantially  the  same.     It  is  a 
little  complicated  by  the  circumstances  of  which 
we  were  mformed  during  the   argument,  that, 
since  the  transfer,  roads  in  the  transferred  area 
have  been  declared  by  the  county  council  of  Herts 
to  be  main  roads ;  but  this  is  a  matter  not  raised 
by  the  case.    We  are  not  asked  to  deal  with  any 
question  concerning  the  details  of  the  adjust- 
ment.   We  are  only  asked  whether  in  making  the 
adjustment  the  arbitrator  was  entitled  to  base 
calculation  on  and  afford  consideration  to  the 
items  mentioned  in  the  claim  and  award.    As  to 
main  roads,  my  answer  is  in  the  affirmative.   I  do 
not  deal  with  the  remaining  items  in  the  award, 
because  as  r^^rds  those  items  no  objection  was 
raised.    As  the  second  part  of  the  sub-section 
was  relied  upon  by  Mr.  Wedderbum  in  his  argu- 
ment, I  will  state  my  reasons  why  I  think  it  has 
no  bearing  on  the  matter  before  us.    But  for 
the  sake^  clearness  I  eOiould  premise  that  when 
I  speak  of  the  second  part  of  the  sub-section  I 
leave  out  of  consideration  altogether  the  words 
beginning  *'  and  any  other  agreement "  down  to 
the  worjs  ''financial  relations."    That  part  of 
the  sub-section,  it  is  admitted,  has  no  bearing 
upon  the  present  question.    I  have  already  said 


that  I  think  that  the  first  part  of  the  sub- 
section provides  for  an  adjustment  or  a  money 
payment  in  order  to  strike  a  just  balance  in 
respect  of  the  resources  and  liabilities  of  the 
couniy  councils  affected  by  a  provisional  order. 
It  seems  to  have  occurred  to  the  framers  of  tbe 
Act  that  it  might  in  some  cases  have  been  incon- 
venient to  make  adjustment  solely  by  means  of  a 
money  payment,  and  that  cases  might  arise  in 
which  it  would  be  of  advantage  to  agree  by  way  of 
adjustment  for  the  transfer  or  retention  of  pro- 
perty, debts,  and  liabilities,  or  for  the  joint  use  <^ 
property,  or  for  the  transfer  of  duties  or  partly' 
m  that  way  and  partly  by  mone^  payments  in 
respect  of  the  property,  debts,  duties,  and  liabili- 
ties so  transferrea  or  retained  by  agreement  or 
agreed  to  be  jointly  used.  The  object  of  the 
saoond  part  of  the  sub-section  was  to  give  those 
powers  which  are  clearly  powers  of  a  very  special 
kind,  in  addition  to  the  powere  conferred  by  the 
first  part  of  the  sub-section ;  just  a^  the  special 
power  to  deal  with  f>  alary,  remuneration,  or  com- 
pensation of  officers,  is  clearly  an  independent 
power  which  could  not  be  exereised  without  the 
special  words  in  the  second  part  of  the  sub- 
section. It  is  to  be  observed  that  the  money 
pavment  mentioned  in  the  second  part  of  the 
suD-KCction  can  only  be  made  in  respect  of  pro- 
perty, &c.,  transferred  or  retained  by  "agree- 
ment." Even  granting  that  an  agreement  for  the 
transfer  or  retention  of  property,  &c.,  made  under 
the  second  part  of  the  sub-section  is  a  '*  thins  ** 
made  or  done  in  pursuance  of  the  Act  within  vb» 
meaning  of  the  firat  x>ortion  of  the  sub-section, 
yet  it  cannot  be  reasonably  contended  that  the 
liegislature  intended  compensation  to  be  made 
by  money  payment  only  in  cases  where  property, 
£q.,  has  been  transferred  or  retained  by  agree- 
ment, and  that  no  sanction  should  be  given  for 
compensation  by  a  money  payment  when  property 
had  been  affected  bv  the  Act,  scheme,  or  order. 
Yet  it  seems  to  be  clear  that,  unless  the  words  in 
the  first  part  of  the  sub- section  give  power  to 
adjust  by  means  of  making  a  money  compensation 
in  cases  where  property,  &c.,  is  affected  by  the 
Act,  scheme,  or  order,  there  is  no  power  to  adjust 
by  a  money  compensation  in  such  a  case.  It 
seems  to  me  that  when  the  words  in  the  second 
part  of  the  sab-section  are  carefully  examined, 
they  must  be  construed  as  giving  powere  quite 
independnnt  of  the  power  of  adjustment  given  in 
the  nrst  part  of  the  sub*  section,  and  as  in  no  way 
limiting  the  earlier  words.  As  reffards  the  case 
of  The  Boehdale  Union  v.  The  Hauinqden  Unum 
(tt&i  tup,),  I  have  only  to  say  that  had  that  esse 
deddea  the  x>oint  raised  in  this  case,  I  should 
have  been  only  too  glad  to  have  followed  that 
decision.  But  I  think  it  is  clear  that  there  was  no 
decision  in  that  case  upon  the  point  raised  here, 
and,  so  for  as  the  dictum  in  the  judgment  of 
Ohannell,  J.  is  concerned,  which  seems  to  have 
some  bearing  upon  this  case,  it  is  to  be  remem- 
bered tiiat  it  related  to  a  section  of  another  statute 
containing  wcarda  different  from  the  words  in  the 
section  we  have  to  construe. 

Judgment  for  the  Cowwt^  of  Buckie 

Solicitors :  for  the  county  council  of  the  connty 
of  Hotford,  /.  N.  Maeon  and  Co.,  for  C.  E.  Lo/m- 
more,  Hertford;  for  the  county  council  of  toe 
county  of  Buckingham,  Pyke  and  ParroU^  for  If. 
Crouch,  Aylesbury. 
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Friday,  Jan,  13, 18d9. 

(Before  Dat  and  IiAWBiLNCB,  JJ.) 

Yabbicom  (app.)  v.  Kino  (reap.),  (a) 

JjoeaJt,  government — Bve-lawe — I/ocdl  authority-^ 
Power  of  local  auikority  to  waive  eompli<mee 
with  bye'laws, 

A  local  authority  have  no  power  to  diapenee  with 
the  enforcement  of  their  ovm  hye'laws^  or  waive 
eomptianee  therewith ;  and  accordingly,  if  plane 
for  new  buildings  are  required  by  etattie  to  be 
"  approved  "  by  the  local  authority,  euch  anproval 
muet  be  not  merely  a  de  facto  ofjpravcM  oy  the 
local  authoriiy,  but  an  approval  by  them  in 
accordance  with  the  bye-laws  then  in  force ;  and, 
if  euch  approval  be  not  in  accordance  with  the 
bye-laws,  tt  is  invalid  and  is  not  binding  on  the 
local  authority  who  gave  it. 

€asb  atated  by  justioee  of  the  peaoe  for  the  city 
and  county  of  Bristol. 

At  a  petty  sessionB  held  on  the  10th  May  1898 
in  and  for  the  d^  and  county  of  Bristol  an  in- 
formation was  preferred  by  the  anpellant,  a  dis- 
trict surveyor  under  the  Bristol  Improrement 
Acts  1840  and  1847,  against  the  reeponaent  under 
sect.  35  of  the  Bristol  Improyement  Act  1847, 
that  the   respoodent   unlawfully   did 


erect  a  certain  house  contrary  to  the  proyisions 
of  the  said  Act  inasmuch  as  he  omitted  to  build  a 
parapet  to  the  said  house. 

Tnie  information  was  heard  and  determined  by 
ihejustices,  who  dismissed  the  same. 

The  facts  proved  were  as  f oUows : — 

The  house  mentioned  in  the  information  was 
•erected  by  the  respondent  at  Bell  Hill,  in  the 
parish  of  St.  George,  in  the  city  and  county  of 
Bristol,  at  a  date  subsequent  to  the  31st  Oct. 
1897,  being  the  date  of  the  commencement  of  the 
Brifltol  Corporation  Act  1897. 

Prior  to  tne  commencement  of  the  Bristol  Cor- 
poration Act  1897  the  parish  of  St.  George  was 
situate  in  the  urben  disbict  of  St.  George,  in  the 
counir  of  Gloucester,  and,  by  the  provisions  of 
that  Act,  the  said  parish  became  part  of  the  ciiy 
and  county  of  Bristol 

The  house  vaa  one  of  a  continuous  row  of 
houses,  and  the  walls  separating  the  house  from 
the  adjoining  houses  on  either  side  were  party 
walls. 

The  respondent  hrid  non  erected  parapet  walls 
on  the  said  party  walla,  and  had  not  carried  up 
these  party  waUs  above  the  roofs  of  the  adjoining 
houses. 

The  house  was  erected  in  accordance  with  a 
plan  deposited  by  the  respondent  with  the  urban 
district  council  of  St.  George  before  the  12th 
June  1896.  This  plan  did  not  comply  with  the 
26th  of  the  bye-laws  made  under  sect.  157  of  the 
Public  Health  Act  1875,  and  then  in  force  in  the 
urban  district  of  St.  G^rge,  in  that  it  showed 
that  the  party  walls  of  the  house  were  not  in- 
tended to  be  carried  up  above  the  roofs  of  the 
adjoining  houses  as  required  by  the  said  bye- 
law  ;  but,  notwithstanding  such  non-compliance, 
the  urban  district  coimcO  purported  to  approve 
the  plan  on  the  12t^  June  1896,  which  approval 
was  indorsed  on  the  plan  as  follows : 

St.  George  Urban  Distriot  Ooanoil. — Plan  approved 
12th  June  1896.— (Signed)  A.  G.  Vsbbibb,  Presiding 


(•)  Baported  by  W.  W.  Obs.  Baq.,  Bwristor-ftt-Law. 

MAe.  Cas.— Vol.  XIX. 


The  Bristol  Improvement  Act  1847  enacted  as 
f oUows : 

Sect.  85.  And  be  it  enaoted,  that  all  separate  side 
walls  or  party  walls  shall  be  well  and  cloeelj  lined  np 
to  the  under  side  of  the  slates  npon  the  roof  of  the 
bnUding,  and  the  parapets  of  the  height  and  thioknees  as 
specified  for  party  walls  shall  be  bnilt  on  saoh  side  walls 
or  party  walU. 

Seot.  37.  And  be  it  enaoted,  that  every  parapet  wall 
and  every  party  wall  hereafter  to  be  erected  within  the 
city  and  county  shall  be  carried  np  at  least  two  feet 
above  the  slates  or  other  covering  of  the  roofs  of  the 
premises  adjoining. 

The  Bye-laws  of  the  Urban  District  of  St. 
George,  dated  the  4th  Nov.  1885,  which  were 
admitted  in  evidence,  though  objected  to  by  the 
respondent,  proride : 

Sect.  26.  Every  person  who  shall  erect  a  new  building 
shall  cause  every  party  wall  of  such  building  to  be 
carried  up  nine  inches  at  the  least  in  thickness.  (1) 
Above  the  roof,  flat,  or  gutter  of  the  high«8t  building 
adjoining  thereto  to  such  height  as  will  give  in  the 
case  of  a  building  of  the  warehouse  class  or  of  a  public 
building  a  distance  of  at  least  three  feet,  and  in  the  case 
of  any  other  building  a  distance  of  at  least  fifteen 
inches,  measured  at  right  angles  to  the  slope  of  the  roof 
or  above  the  highest  part  of  any  flat  or  gutter,  as  the 
case  may  be. 

The  Bristol  Corporation  Act  1897  (60  &  61  Yict. 
c.  ccxzx.)  enacts : 

Seot.  15.  All  bye-laws,  rules,  and  roflrulations,  and  all 
orders  (other  than  precepts)  made  by  the  urban  distriot 
councils  or  the  local  authorities  respectively  (so  far  as 
they  relate  to  the  added  area)  under  any  Act  of  Parlia- 
ment and  in  force  at  the  commencement  of  this  Act  are 
hereby  annulled,  but  all  penalties  incurred  thereunder 
and  all  forfeitures  which  have  ensued  by  reason  thereof 
may  be  enforced  and  recovered  by  the  corporation  in 
like  manner  and  in  all  respects  as  the  same  respectively 
might  have  been  enforced  and  recovered  by  the  respec- 
tive councils  and  local  authorities  as  the  case  may  be 
in  case  this  Act  had  not  been  passed,  and  shall  be 
carried  by  the  corporation  to  the  credit  of  the  district 
fund :  Prorided  tlukt  all  plans  of  new  streets  and  of  new 
buildings  within  the  added  area  approved  by  the  urban 
distriot  councils  or  the  local  authorities  respectively 
before  the  commencement  of  this  Act  shall  be  valid  for 
the  period  of  two  years  after  that  date,  but  at  the 
expiration  of  that  period  fresh  plans  of  such  new  streets 
and  new  buildings  as  shall  not  at  that  date  have  been 
commenced  shall  be  deposited  for  the  approval  of  the 
corporation,  which  plans  shall  be  in  conformity  with  the 
bye-laws,  rules,  and  regulations  in  force  within  the 
city. 

Sect.  30  (1).  Except  as  by  this  Act  otherwise  expressly 
provided  all  the  jurisdiction,  powers,  rights,  privileges, 
authoritiee,  immunities,  and  duties  of  the  corporation  as 
a  municipal  body  and  of  the  council  of  the  existing  city 
and  any  committee  thereof  acting  in  the  execution  of 
such  enactments  as  are  at  the  commencement  of  this  Act 
in  force  within  the  existing  city,  and  of  the  corporation 
as  the  urban  sanitary  authority  for  the  district  or  any 
committee  thereof  dhall  extend  to  and  throughout  the 
city,  and  all  charters  and  enactments  and  all  bye-laws, 
orders  and  regulations,  lists  of  tolls,  tables  of  fees,  and 
payments  and  scales  of  charges  at  the  commencement  of 
this  Act  in  force  within  and  applicable  to  the  existing 
city  or  to  the  burgesses  or  inhabitants  thereof  shall, 
subject  to  the  prorisions  of  this  Act,  extend  and  apply 
to  ^e  city  and  the  inhabitants  and  burgesses  thereof  ^ 
until  or  except  in  so  far  as  any  of  such  bye-laws,  orders, 
regulations,  tolls,  fees,  payments,  or  charges  may  be 
repealed  or  altered. 

The  appellant  contended  that,  on  the  authority 
of  Be  Mcintosh  and   The   Pontypridd  Improve^ 

N 


90 


MAGISTRATES'  CASES. 


Q.B.  DiT.] 


Tabbioom  (app.)  V.  Kikg  (reap.). 


[Q.B.  Drr. 


ment  Company  (8  Times  L.  Rep.  128,  203)»  the 
approval  dj  the  Urban  District  Coanoil  ik  St. 
George  of  a  plan  oontrarening  the  bye-lawg  of 
the  urban  distriot  of  St.  George  was  a  nullity; 
that  the  proyiao  to  sect.  15  of  the  Bristol  Cor- 
poration Act  1897  applied  to  oases  where  the 
Djre-laws  of  the  urban  district  of  St.  George 
differed  from  the  bye-laws,  rules,  and  resulaiion 
in  force  within  the  city,  and  preservea  for  two 
years  the  right  to  build  in  accordance  with  ap- 
proYed  plans  complying  with  the  bye-laws  of  St. 
Ueoi^e,  but  that  it  did  not  make  valid  a  plan 
which  had  been  iUeg^y  approved ;  that  the  case 
must  be  regarded  as  if  no  plan  had  been  approved 
by  the  district  council;  that  the  respondent's 
house  must  therefore  comply  with  the  Bristol 
Improvement  Act  1847;  and  that,  by  sects.  35 
and  37  of  that  Act,  the  respondent  was  obliged 
to  erect  parapets  on  the  party  walls  of  his  house 
and  to  carry  up  such  party  walls  at  least  2ft. 
above  the  slates  or  other  covering  of  the  roofs  of 
the  adjoining  premises. 

The  respondent  contended  that,  as  the  District 
Council  of  St.  George  had  in  fact  approved  of 
the  plan  of  his  house,  he  was  entitled  under  the 
proviso  to  sect.  15  of  the  Bristol  Ck>rporation 
Act  1897  to  build  the  house  in  accordance  with 
the  plan,  and  that  the  justices  had  no  authority 
to  inquire  whether  the  plan  ^d  or  did  not  comply 
with  the  bye-laws  of  the  urban  district  of  St. 
Greorge,  nor  whether  the  approval  of  the  plan  was 
or  was  not  valid. 

The  jtistices  were  of  opinion  that  the  respon- 
dent's construction  of  the  Bristol  Corporation  Act 
1897  was  correct.  They  were  also  of  opinion 
that  sects.  35  and  37  of  the  Bristol  Improvement 
Act  1847  did  not  make  it  obligatory  to  build 
parapets  on  party  walls  of  buil£ng8  erected  in 
the  city,  but  merely  required  that  H  any  parapets 
were  built  they  should  be  of  the  height  and  thick- 
ness therein  specified. 

The  question  for  the  opinion  of  the  court  was, 
whether,  on  the  above  statement  of  facts,  the 
justices  were  right  in  their  construction  of  sect.  15 
of  the  Bristol  Corporation  Act  1897  and  sects.  35 
and  37  of  the  Bristol  Improvement  Act  1847,  and 
whether  they  were  correct  in  their  determination. 

Clavell  Salter  for  the  appellant. — ^The  proviso 
to  sect.  15  of  the  Act  of  1897  says  that  ail  plans 
of  new  buildings  "approved"  by  the  urban 
district  councils  Before  the  commencement  of  the 
Act  shall  be  valid  for  two  years  after  that  date. 
The  question,  therefore,  is  what  "  approval "  here 
means;  whether  it  means  merely  a  de  facto 
approval  of  the  plans,  or  an  approval  which  can 
be  lawfully  and  validly  given — ^that  is,  an  approval 
in  accordance  with  the  bye-laws.  We  submit 
that  "  approval ''  must  mean  an  approval  which 
the  local  authority  could  lawfully  give,  and  that 
must  be  an  approval  in  accordance  with  the  bye- 
laws,  and  the  approval  of  the  plan  now  in  ques- 
tion was  not  in  accordance  with  the  bye-LBiws. 
The  local  authority  dispensed  with  the  enforce- 
ment of  the  bye-laws,  but  they  had  no  power  to 
do  so.  The  case  of  Be  an  Arbitration  between 
Mcintosh  and  The  Pontypridd  Improvement  Com- 
pany  (8  Times  L.  Rep.  128)  shows  that  a  local 
authority  have  no  power  to  dispense  with  the 
enforcement  of  their  own  bye-laws.  Therefore 
the  de  facto  approval  of  this  plan  was  not  suffi- 
cient and  the  approval  ought  to  have  been  such 


as  to  satisfy  the  requirements  of  the  bye-lawa. 
The  object  of  the  Act  of  1897  is  dear,  namelj, 
that  a  buildw  should  not  be  in  a  worse  position 
than  if  the  added  area  had  remained  outsidd 
the  ciinr  boundaries,  and  for  that  reason  it  pro- 
vides that  plans  approved — ^that  is,  lecally  and 
properly  approved— should  remain  valid  for  two 
years  after  the  commencement  of  the  Act.  This 
approval  would  not  have  been  valid  as  against 
the  Urban  District  Coundl  of  St.  Georse  who 
gave  the  approval,  and  it  cannot  therefore  be 
valid  as  against  the  Bristol  Corporation,  who  are 
now  in  the  same  position  and  have  acquired  the 
same  rights  in  this  matter  as  the  district  council 
formerljT  had.  The  justices  were  therefore  wrong 
in  dismissing  the  information. 

•T.  E,  Barikes  for  the  respondent. — ^The  respon- 
dent as  a  matter  of  fact  obtained  the  approval 
of  the  then  local  authority  in  respect  of  this  plan* 
and  he  erected  this  house  at  a  considerable  cost 
That  being  so,  it  could  not  have  been  possible 
for  that  local  authority,  having  in  fact  given  their 
approval  and  having  allowed  the  recpondent  to 
build  the  house  upon  the  strength  of  that 
approval,  to  have  then  stepped  in  and  to  have 
raised  the  objection  that  the  approval  which  they 
themselves  had  given  was  not  an  approval  in 
accordance  with  the  bye-laws  and  was  invalid. 
It  would  be  altogether  inequitable  to  allow  them 
to  do  so  under  the  circumstances  of  the  case. 
They  could  not  have  said :  **  You  must  stop  your 
building,  as  the  phui  is  not  in  accordance  with 
the  bye-laws."  The  object  of  the  proviso  in 
sect.  15  of  the  Act  of  1«97  was  to  continue  that 
state  of  thinffs  for  two  je&XH,  It  does  not  place 
the  Bristol  Corporation  in  a  better  position  than 
the  St.  George's  District  Council  were,  and 
"  approval "  there  means  approval  in  fact.  The 
case  of  Be  Mclntoeh  and  The  PovUypridd  Improve- 
ment Company  {ubi  nip.)  and  uie  cases  there 
referred  to  by  Wriffht,  J.,  namely,  Baxter  v.  The 
Corporation  of  Bedford  (1  Times  L.  Rep.  424) 
and  Kerr  v.  Corporation  of  Preston  (6  Ch.  Div. 
463),  are  not  in  point  in  thi(  case.  The  justices 
were  right  in  dismiRsing  the  information. 

Day,  J. — ^I  am  clearly  of  opinion  that  the  case 
of  Be  Mcintosh  and  The  Pontypridd  Improvement 
Company  {ribi  su^.)  controls  and  governs  this 
case.  That  case  is  quite  ri^htiy  ckcided  upon 
every  point,  both  in  principle  and  upon  the 
authorities,  which  are  referred  to  in  the  judgment 
of  Wright,  J.  It  is  clearly  a  bindins  decision 
upon  us,  and  should  have  controlled  the  magis- 
trates. 1  quite  agree  with  the  contention  for  the 
respondent,  that  tiie  Bristol  Corporation  are  in  no 
better  position,  and  in  no  different  position,  from 
that  in  which  the  Urban  District  Council  of  St 
G^rge  were  as  to  exercising  the  authority  vested 
in  them.  1  am  clearly  of  opinion  that  the  St 
George's  Urban  District  Council  would  have 
been  entitled  at  any  time  to  take  advantage  of 
the  law,  and|  that  they  had  no  power  to  control 
the  law  as  decided  in  Mcintosh's  case  (vM 
«ttp.).  The  bye-laws  have  the  effect  of  law 
which  it  is  not  within  the  competence  of  any 
private  body,  or  any  body  which  exercises  qtiasi- 
public  authority  for  the  time  being,  to  dispense 
with.  Such  bodies  are  no  more  entitied  to  dis- 
pense with  the  law  of  Englimd  than  private 
persons  are  entitied  or  have  the  power  to  dispense 
with  it.  They  have  no  dispensing  power  whatever^ 
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9nd  thegr  are  bonnd  by  the  law  like  anybody  else. 
They  are  bound  by  their  bye^laws,  and  th^  have 
no  power  at  all  to  dispense  with  the  bye-laws. 
The    bye-laws   are    binding,    and    the  "District 
OoTinoil  of  St.  George  ought  to  hare  said  so  when 
the  plan  was  presented  to  them  for  their  approyal, 
and  I  may  observe  that  the  Corporation  ox  Bristol 
are  not  set- king  in  this  case  to  enforoe  any  power 
other  than  what  the  St.  Gorge's  authority  could 
have  enforced.    It  is  said  for  the  appellant  that 
the  dispensation  was  not  operatiye,  and  we  are 
dearlT  of  opinion  that  it  was  not  operatiye,  and 
that  the  Bristol  Corporation  were  entitled  to  take 
up  the  position  th^  did,  and  to  examine  the 
question  and  say  whether  the  building  was  in 
accordance  with  the  bye-laws  or  not.    They  have 
gone  into  the  Question,  and  have  come  to  the 
conclusion  that  uie  building  is  not  in  accordance 
with  the  bye-laws  which  had  been  dispensed  with 
by  the  local  authority.    The  question  of  their 
dispensation  by  the  local  authority  having  been 
brought  up  for  investigation  before  the  justices, 
the     justices    ought    to    have    come    to    the 
candnsion  that  the  dispensation  was  invalid  and 
had  no  operation  in  any  sense.    It  is  also  said 
that  by  reason  of  sect.  15  of  the  Act  of  1897 — ^the 
amalgamating  Act»  if  I  may  so  call  it — ^the  plan 
having  been  approved  is  effective.    That,  how- 
ever, is  merely  begging  the  whole  question.    The 
proviso  in  that  section  says :  "  Provided  that  all 
plans  of  new  streets  and  of  new  buildings  within 
the  added  area  approved  by  the  urban  district 
councils    or   the   local   authorities    respectively 
before  the  commencement  of  this  Act  shall  l>e 
valid  for  the  period  of  two  years  after  that  date." 
That  means  not  actually  approved,  but  legally 
and  lawfully  approved,  and  appix>ved  in  such  a 
way  as  to  bind  the  persons  who  give  the  approval. 
It  does  not  mean  to  ^ve  effect  to  invsuid  dis- 
pensations or  to  invalid  plans,  or  plans  which 
violate  the  bye-laws.    All  the  acts  done  under  the 
bye- laws  are   maintained    and    upheld    by    the 
section,  but  no  acts  disapproved  by  the  b^e-laws 
are  rendered  effective  against  the   bye-laws  or 
against  the  statute.    To  my  mind,  the  magis- 
trates   came   to   a  wrong   conclusion   in   hold- 
ing that  sect.  15  had  any  other  and  different 
effect*  and  th«  true  coostmction  is  the  one  1 
have  placed  upon  it    Therefore  the  answer  to 
the    question    whether    the    magiBtrates    were 
right  in  their  determination  should  be  in  the 
UMptive. 

Lawbancb,  J. — I  am  entirely  of  the  same 
opinion.  I  think  that  the  approval  referred  to  in 
eect.  15  of  the  Bristol  Corporation  Act  1897 
means  an  approval  which  could  have  heen  law- 
fully ^ven  Dy  the  St.  GrOOTge's  Urban  District 
Ooimcil.  The  Bristol  Corporation  had  a  perfect 
riffht  to  see  whether  the  urban  district  council, 
when  giving  their  approval  to  this  plan,  were 
acting  withm  their  le^  powers — ^that  is,  within 
the  powers  conferred  by  their  bye-laws.  I 
think  this  case  is  entirely  decided  by  the  autho- 
rity of  the  case  of  JSe  Melniosh  and  The 
Poniypridd  Improvement  Cornpcmy  {vbi  eu/o,). 
That  case  is  absolutely  in  point,  and  the  juog- 
ment  of  Wright^  J.  is  altogether  clear  on  the 
point  before  us.  He  there  mentions  two  cases, 
one  of  which,  namely,  Kerr  v.  Corporation  of 
Preston  (tc5t  «ip.),  is  strong  to  show  that  a  public 
body  could  not  bind  themselves  by  tacit  acquies- 
osnoe,  even  if  they  stood  by  and  knew  that  what 


was  being  done  was  being  done  illegally  and 
they  had  power  to  interfere.  The  case  is  very 
much  stronger  in  regard  to  acc[uiescence,  espe- 
cially when  that  acquiescence  is  sought  to  oe 
used  as  an  estoppel  against  them.  The  other 
case  is  that  of  Baater  v.  The  Mayor  and  Corpora* 
turn  of  Bedford  (1  Times  L.  Bep.  424),  in  which 
the  learned  judge  says  several  times  that,  if  the 
corporation  or  their  officers  did  waive  their 
powers,  they  had  no  right  to  do  so.  If  so,  it 
seems  to  me  that  the  nrst  duty  of  the  Bristol 
Corporation  was  to  see  that  the  approval  by  the 
urban  district  council  was  a  leg^  one.  There 
can  be  no  doubt  under  the  circumstances  it  was 
illegal — ^that  is  to  say,  it  was  contrary  to  their  bye- 
laws — and  therefore  the  Bristol  Corporation  were 
right  in  the  view  they  took,  and  this  appeal  will 
be  allowed. 

Appeal   allowed,    Caee  remitted  to  jvsticee 
with  instructions  to  convict. 

Solicitors  for  the  appellant,  Bohina,  Hav^ 
Watere,  and  Rav,  for  D.  Travere  Burpee,  Bristol. 

Solicitors  for  uie  respondent,  Meredith,  Boherts, 
and  Co,,  for  T.  D,  Sibly,  Bristol. 


Mcndfxify  Jan,  16, 1899. 

(Before  Lawbanob  and  Channell,  JJ.) 

Brooks  and  anothbb  (apps.)  v.  Hamltn  and 

OTHEBS  (resps.).  (a) 

Wilful  da/mage  to  property— -"  Fair  and  reasonable 
supposition  "  of  right— ^onk  fides — Jurisdiction 
of  justices — The  Malicious  Damage  Act  1861 
{2A&2&  Vict,  c,  97),  s,  52. 

By  sect.  52  of  the  Malicious  Darnage  Act  1861 
"  whosoever  shall  vnlfuUy  or  maliciously  commit 
any  damage,  injury,  or  spoil  to  or  upon  any  real 
or  personal  property  whatever  either  of  a  public 
or  private  nature,  may  he  convicted  before  a 
justice  of  the  peace,  and  imprisoned  and  fined, 
**  provided  that  rothing  herein  contained  shall 
extend  to  any  case  where  the  party  acted  under  a 
fair  and  reasonable  suvposition  that  he  had  a 
right  to  do  the  act  complained  of,**  &c. 

The  appellants  pulled  down  a  hedae  bounding 
Femworthy  Down,  which  was  held  in  undivided 
shares  by  the  respondents.  They  had  done  so  on 
several  previous  occasions.  Both  of  them  lived 
in  houses  near  the  Down,  and  under  leases 
granted  by  the  predecessors  of  one  of  the  respon- 
dents. They  had  committed  the  <$cts  complained 
of  in  pursuance  of  a  supposed  right  of  pasture 
on  the  Down  which  they  contended  w<u  a  comvMn, 
and,  although  for  many  years  they  had  attempted 
to  carry  out  their  supposed  rights,  they  had 
always  been  disputed.  There  teas  no  mention  in 
any  of  the  leases  of  any  grant. 

The  justices  were  of  opinion  that  the  rights  that 
they  claimed  coiud  not  exist  in  law,  and  that 
their  jurisdiction  was  not  ousted,  and  they  con- 
victed  the  appellants. 

Held,  that  the  conviction  was  right,  as  there  was 
no  fair  and  reasonable  claim  of  right. 

White  V,  Feast  (26  L.  T,  Bep.  Sll)  followed. 

Cabe  stated. 

The  appellants  were  charged  on  an  information 
under  sect.  52  of  24  &  25  Vict.  c.  97  with  mali- 

(a)  B«port6d  by  W.  dx  B.  Hkbbirt,  Eiq.,  BuTist«r-«t-Law. 
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mously  and  rmlawfally  committing  damage  and 
injnrj  to  real  property,  to  wit,  a  hedge  or  fenoe 
belonging  to  the  respondentB. 

Evidence  was  given  that  the  piece  of  hedge 
which  the  appellants  were  charged  with  pnUing 
down  extends  from  the  comer  of  Blaokabroom  to 
Battishill  Comer ;  and  farther  evidence  was  given 
that  the  hedge  in  dispnte  was  ori^nnallT  bcult 
nearly  forty  years  ago  by  one  Philip  Brooks,  who 
was  then  the  tenant  of  Femworthy  Farm,  the 
property  of  the  predecessors  in  title  of  the  respon- 
dents, he  having  repaired  an  ancient  dole  or  bank 
on  the  same  line  and  erected  two  gates  therein — 
one  at  Blackabroom  Comer,  and  the  other  at 
Battishill  Comer — to  give  access  to  the  highway 
above  and  to  the  other  part  of  Femworthy  Down, 
lying  on  the  other  side  of  the  road,  the  whole  or 
part  of  which  down  lying  on  the  eastern  side  of 
the  road  being  locally  Imown  as  Yeal  or  YaJe 
Down.    The  gates  were  f  reqnently  locked. 

Femworthy  Down  is  held  in  undivided  shares 
by  the  respondents. 

The  fence  gradually  wore  down,  and  about  four 
▼ears  ago  was  rebuilt  by  the  tenant  of  the  respon- 
dent Imohael  Davey.  It  was  pulled  down  the 
same  night  by  the  appellants  without  the  know- 
ledge 01  the  respond^ts. 

One  day  in  the  early  part  of  December  last,  one 
John  Lintem  (a  tenant  of  the  respondent  Davey) 
with  others  commenced  to  re-erect  the  hedge,  and 
continued  doing  so  for  three  days,  but  each  day 
the  work  was  pulled  down  by  the  appellants.  An 
interval  then  occurred  for  three  days,  and  on  the 
fourth  day  the  workmen  referred  to  again  com- 
menced the  work,  and  the  appellants  persisted  in 
fulling  same  down  as  it  was  built,  they  informing 
lintem  that  they  claimed  to  have  a  right  to  graze 
their  cattle  on  the  land. 

On  a  piece  of  the  Femworthy  Down,  east  of 
the  highway  at  its  extreme  eastern  end,  Imown  as 
Nodden  Gkite,  is  a  wall  called  the  Eling's  Wall, 
which  is  the  boundary  between  Bridestowe  and 
Lidford,  and  on  the  south  side  is  the  Old  Park 
Horse-road,  east  of  which  the  commons  of  Dart- 
moor lie.  The  ownership  of  Femworthy  Down 
was  not  disputed  nor  admitted  by  the  appellants, 
but  Richard  Davey  stated  in  cross-examination 
he  had  brought  tms  action  to  find  out  if  the 
appellants  h£^  any  right  there. 

it  was  proved  that  ponies  belonging  to  Thomas 
Brooks,  the  husband  of  the  appeOant  Susan 
Brooks,  were  in  the  habit  of  pasturing  on  Fem- 
worthy Down. 

Evidence  was  given  by  the  respondents  that  a 
drift  had  been  made  thereon  by  Michael  Davey, 
from  ten  or  twelve  years  ago,  when  ponies 
marked  "  T.  B."  had  oeen  impounded  on  the 
Middle  Femworthy  Down,  but  the  next  morning 
they  were  missing,  and  also  that  shortly  after- 
wards the  now  deceased  husband  of  the  appellant 
Jane  Stanbury  had  applied  to  rent  the  nght  of 
pasturing  on  Femworthy  Down,  which  the 
respondent  Davey  had  declined  to  grant. 

Evidence  was  also  given  by  the  appellants  that 
they  had  for  over  tmrty  years  past  depastured 
their  cattle  and  ponies  on  the  down,  although 
their  claim  to  do  so  had  been  challenged  by  their 
cattle  being  at  times  driven  off. 

Both  the  appellants  lived  in  houses  which  were 
near  the  down  and  under  lease,  as  regards  the 
husband  of  the  appellant  Brooks,  for  the  residue 
of  or  term  of  sixty  years  from  Ladyday  1884, 


granted  by  thepredeoessors  in  title  of  the  reapoii* 
dent  F.  G.  S.  Hamlyn,  and  as  regards  the  appel- 
lant Stanbuiy,  on  a  lease  for  lives  granted  on  tiie 
29th  May  1^30  by  another  predecessor  in  title  <^ 
F.  G.  S.  Hamlyn. 

The  appellants'  solicitor  objected  to  the  pro- 
duction of  these  leases,  which  objections  were 
overruled. 

Evidence  was  adduced  that  Thomas  Brooks,  the 
husband  of  the  appellant  Susan  Brooks,  lived  aa 
tenant  of  the  father  of  the  respondent  fiichard  Ash 
in  another  cottage  near  Brooks'  present  residence, 
and  occupied  therewith  a  field,  part  of  BattiBfaill 
Farm,  at  rents  of  SI.  and  42.  respectively,  which 
latter  included  Ash's  rights  on  FemworUiy  East 
and  above  the  railway  on  both  sidee  of  the  road 
to  Nodden  Gate. 

The  respondent  Richard  Ash  produced  a  note- 
book in  which  his  (the  respondent's)  sister,  since 
deceased,  had  made  the  following  entry  in  his 
presence: 

Mr.  ThomM  Brook,  Newlake  Faim,  Bridestowe, 
settted  his  rent  up  to  the  25th  Haroh  1886  and  inoloaed 
field  at  31.  per  anniim,  part  of  Vesl  Down  and  part  of 
Femworthy  Down,  above  Bide  of  railway  at  4L  par 
annum. 

The  witness  stated  that  he  saw  the  money  paid 
on  that  occasion,  but  admitted  that  there  had 
been  no  other  payment  in  respect  of  it,  although 
the  same  was  demanded  oy  Richard  Aiul 
Witness  further  deposed  that  in  answer  to  a 
demand  made  by  him  on  Thomas  Brooks,  he  said 
he  should  not  pay  any  more  rent  for  the  higher 

gart  of  Femworthy  Down  unless  the  appeUant 
tanbury's  cattle  were  kept  away.  Mrs.  Stanbury 
reused  to  take  them  away. 
Subsequent  to  this  Thomas  Brooks  declined  to 

Say  any  more  rent,  but  promised  to  help  respon- 
ent  Biichard  Ash  with  his  labour  in  harvest  and 
look  after  his  cattle,  which  he  did  down  to  1896. 

Evidence  was  also  given  on  behalf  of  the 
respondents  that  the  cattle  of  Brooks'  father, 
John  Brooks,  found  on  the  down  had  been  driven 
off  to  Dartmoor  by  the  owners  of  Femworthy 
Down,  and  the  same  witness  deposed  as  to  an 
arrangement  being  made  for  payment  by  John 
Broo&  of  30«.  a  year  for  grazinjg^  cattle  on  Fern* 
worthy  Down,  which  was  oontmued  by  Thomas 
Brooks,  and  that  the  same  had  been  paid  thirty- 
two  years  ago  in  his  presence,  but  the  same 
witness  remembered  that  at  Lidford  Farm  about 
fourteen  years  ago  Thomas  Brooks  had  declined 


to  pay  any  more. 
Evid 


ividence  as  to  the  original  building  of  the 
hedge  and  placing  of  gate  and  posts  was  given  by 
respondents,  and  that  Newlake  Farm  tilken  by 
Brooks  was  never  part  of  Femworthy  Down,  and- 
that  ike  down  ended  at  the  road. 

On  the  part  of  the  appellants  it  was  contended 
that  tiiey  acted  under  a  fair  and  reasonable  sup- 
position that  they  had  the  right  to  do  the  acts 
complained  of,  and  evidence  was  adduced  by  the 
appelant)  Susan  Brooks,  that  the  land  in  dispute 
had  always  been  a  common,  that  she  had  alivays 
gone  to  a  spring  of  water  there  in  summer  time 
for  water,  tiiat  for  a  great  number  of  years  she, 
her  husband,  and  his  father  before  him,  had 
grazed  their  cattle  there  and  had  never  paid  rent 
or  been  asked  for  any.  That  she  and  the  other 
appellsmt  pulled  down  the  hedge  about  four 
years  ago,  as  it  was  being  erected,  to  support 
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tkeir  rights  of  paaturage,  which  thej  had  always 
ebdmed  existed  over  the  land  in  dispute  and  still 
hetieved  did  actually  exist,  and  that  she  told 
respondents'  -aeents  at  that  time  that  she  would 
Bot  ailow  the  liedge  to  be  bcult  there  as  that 
would  d^iive  her  of  her  rights. 

0&  eroes-examination  she  deposed  that  many 
jeftrs  ainoe  she  lived  in  another  leasehold  house 
ier  which  they  also  claimed  a  right  on  Fem- 
wwthy  Down,  and  that  she  removed  to  her 
proeent  abode  in  1897  and  supposed  she  claimed 
ihe  right  in  respect  thereof,  the  lease  of  the  other 
haTins  expired,  and  that  others  besides  her  had 
grazea  their  cattle  there.  She  remembers  about 
two  years  ago  having  received  a  communication 
from  IC^rssrs.  Ford,  solicitors  for  the  late  Mr. 
Hamlyn,  father  of  one  of  the  respondents,  F.  G.  S. 
Hamlyn,  to  the  effect  that  her  cattle  would  be 
impoiinded  if  not  cleared  off  by  the  following 
Monday  at  twelve  o'clock,  and  that  on  receipt  of 
such  messaffe  she  and  her  family  on  the  morning 
of  the  Monday  in  question  turned  their  cattle  on 
the  down,  and  that  none  of  such  cattle  were 
impounded  as  threatened  in  the  communication 
so  received. 

The  appellant^  Jane  Stanbury,  admitted  knock- 
ing down  the  hedge,  on  the  ground  that  it  was 
part  of  the  commons  of  DarSnoor,  and  that  she 
herself  could  remember  having  pastured  her 
cattle  there  for  over  thirty-four  years,  and  that 
her  mother  had  also  grazed  her  cattle  there,  and 
she  claimed  to  have  a  right  of  pasture  thereon. 
She  further  admitted  havinp^  pulled  down  the 
hedj^  on  the  8th  Dec.  last  as  it  was  being  erected, 
tdHng  the  respondents'  agents  she  had  a  right 
there  and  should  tear  it  down  again ;  and,  further, 
that  she  would  not  have  knocked  it  down  unless 
she  believed  tbey  really  had  that  right.  Further, 
that  she  had  fetched  water  from  the  place  in 
question  for  a  like  number  of  years.  On  cross- 
examination  she  deposed  that  she  claimed  the 
riffht  as  a  leaseholder  of  the  cottage. 

Further  evidence  was  adduced  by  the  appellants 
to  show  that  grazing  rights  had  been  exercised  for 
a  quarter  of  a  century  by  many  persons — ^that  ferns 
for  bedding  cattle  had  been  taken  from  the  down 
fifty  years  ago,  but  one  of  the  witnesses  admitted 
that  the  down  was  separated  from  Dartmoor  by 
the  King's  Wall. 

Evidence  was  also  adduced  on  behalf  of  the 
appellants  by  one  George  Lavis,  who  was  sixty- 
ei^t  jean  of  age,  to  the  effect  that  he  had  been 
aoquamted  with  Yale  and  Femworthy  for  up  to 
eight  years  since,  and  that  the  down  was  known 
as  Yale  Down  and  not  Femworthy  Down,  and 
that  he  himself  considered  that  he  had  the  right 
to  put  cattle  on  the  land  sought  to  be  enclosed 
and  had  exercised  that  right,  and,  further,  had 
never  been  applied  to  for  rent  in  respect  thereof. 
That,  on  one  occasion  on  missing  his  cattle  from 
the  ground  in  question,  he  made  enquiries  and 
ascertained  that  they  had  been  impounded  by 
Michael  Davey,  one  of  the  present  respondents, 
who  claimed  1«.  6(2.  poundage  which  he  paid,  bat 
did  not  know  where  the  cattle  had  been  taken 
from. 

It  was  contended  on  the  part  of  the  respondents 
that  a  profit  d  prendre  in  alieno  8olo  could  not 
be  claimed  by  custom  nor  by  prescription  by 
occupiers,  nor  a  common  in  gross  unless  under  an 
express  grant  to  parties  capable  of  taking  a 
grants  which  merely  occupiers  could  not  do,  it 


having  been  shown  that  the  appellants  were  only 
leastsholders  under  one  of  the  respondents,  and 
that  the  claims  they  set  up  could  not  exist  in 
law. 

It  was  contended  on  the  part  of  the  appellants, 
that  in  the  face  of  the  evidence  of  the  respondenta. 
that  the  action  was  brought  to  find  out  whether 
the  appellants  had  any  right  over  Femworthy 
Down,  and  as  the  appellants  had,  in  destroying 
the  fence,  acted  under  a  bond  fide  belief  that  they 
were  exercising  their  lawful  rights,  which  rights- 
were,  either  tluit  they  had  a  right  of  common  or 
had  gained  such  a  right  by  prescription  under  the 
prescription  Act,  the  justices  should  have  declined 
to  proceed  with  the  hearing. 

That  such  a  claim  was  neither  unreasonable 
nor  impossible  in  law,  and  that  it  was  the  claim 
of  right,  and  not  the  right  itself  which  the 
justices  had  to  consider  and  that  if  that  right 
appeared  to  be  a  horid  fide  and  reasonable  one, 
nmether  it  actually  existed  or  not,  the  jurisdiction 
of  the  justices  was  ousted,  quoting  in  support  of 
such  contention  the  case  of  Scott  v.  Baring  (72. 
L.  T.  Rep.  495). 

The  justices  were  of  opinion  that  the  defendants 
were  mistaken  in  their  action  as  the  rights  they 
claimed  could  not  exist  in  law,  and  convicted  the 
appellants. 

The  questions  of  law  arising  for  the  opinion 
of  the  court  were :  (a)  Whether  the  claim  of  the 
appellants  was  a  bond  fide  and  reasonable  one  and 
one  that  was  not  absurd  or  impossible  in  point 
of  law ;  (b)  Whether  the  justices  were  estopped 
from  inquiry  into  the  merits  of  the  case;  (c) 
Whether  the  jurisdiction  of  the  justices  was 
ousted. 

Latorence  {Duke,  Q.G.  with  him)  for  the  appel- 
lants. 

BodiUy  {Foote,  Q.G.  with  him),  for  the  respon- 
dents. 

Lawbbnce,  J. — I  think  that  the  magistrates 
were  quite  right.  This  is  not  a  question  of  bond 
fide  rights  at  all,  but  the  question  is  whether  the 
claim  was  fair  and  reasonable?  I  think  that 
White  V.  Feast  (26  L.  T.  Rep  611)  is  a  case  in 
point,  where  the  conviction  was  upheld.  Now 
could  there  be  here  a  fair  and  reasonable  claim  of 
right  ?  It  is  clearly  impossible.  They  could  not 
claim  as  against  their  landlord.  For  myself,  I  do 
not  think  that  there  was  even  a  bond  fide  claim 
of  right. 

Ghannell,  J. — I  agree,  and  I  also  think  that 
if  the  case  were  not  even  brought  under  the 
special  proviso  in  the  Act,  yet  the  jurisdiction  of 
the  magistrates  would  not  have  been  ousted,  but 
as  it  isbrought  under  the  proviso,  cb fortiori  their 
jurisdiction  is  not  ousted,  because,  not  only  a 
bond  fide  claim,  but  a  reasonable  one  must  be 
shown.  All  the  claimants  were  the  tenants  of  the 
respondents,  who  owned  the  land  over  which  the 
right  was  claimed.  Therefore,  they  could  have 
no  right  by  prescription  aginst  the  landlord,  ^nt 
only  hj  the  terms  of  their  leases,  which  £^ve  no 
such  rights.  No  such  rights  are  given  at  all  by 
the  terms  of  the  tenancy.  A  claim  outside  those 
are  clearly  impossible.  ^^^^  diemiesed. 

Solicitors  for  the  appellants,  Law  and  Worssam, 
for  Bond  and  Pearce,  Plymouth. 

Solicitors  for  the  respondents,  Field,  Boscoe, 
and  Co,,  for  Peter  and  Son,  Launceston. 


^ 
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Q.B.  DrrJ         Fease  avd  othsbs  (pets.)  «.  Lowbbh  avd  othbbs  (rwpe.).         [<^.I>rr. 


Tu€$day,  Jan.  17, 1899. 
(Before  Wbiqht  and  Bbucb,  JJ.) 

PSABX  AND  OTHBB8  (pets.)  V.  LOWDBK  AND 

OTHBB8  (respe.).  (a) 

J?2ee<ump— il2dermen  of  borough — Voi&^Oidgoing 
aldermaf^^Munieipal  CorporaHom  Act  19^ 
{4&&4/d  Vict.  e.  50}  m.  14,  (6),  (7),  36, 60. 

£fec^.  14  of  the  Mvmcipctl  Corporations  Act  1882 
provides  for  the  retirement  by  rotation  of  a  cer- 
tain number  of  aldermen. 

.Beet,  36  aXlows  the  holder  of  any  corporate  office  to 
resign  on  giving  notice  in  writing  to  the  town 
cleric  and  payina  a  fine,  and  in  such  a  case  the 
council  shdil  dedare  the  office  vacant,  and  after 
signifying  the  same  by  notice,  the  office  shM 
become  vacant. 

Sect.  60  provides  for  the  election  of  new  aldermsn 
and  says  "  (3)  an  outgoing  alderTnan,  although 
mayor  elect,  shall  not  vote. 

The  9th  cfNov.  is  the  ordinary  day  for  the  election 
of  aldermen  for  a  borough. 

At  5p.m.  on  the  Bth  Nov.,  J.  T ,  one  of  the  outgoing 
alderTnen,  gave  the  town  clerk  notice  in  writing 
of  his  resignation  of  ofice  and  paid  the  fine. 

There  was  no  meeting  of  the  couneU  tiU  noon  on 
the  9th  Nov.,  when  J.  T.  was  elected  mayor. 

Jjpon  the  election  of  the  new  aldermen  J.  T.  voted. 

Meld,  that  although  he  had  given  notice  of  resig- 
nation  and  paia  the  fine  on  the  ^th  Nov.  he  was 
**  an  outgoing  aldennan  '*  and  could  not  vote. 

Spbcial  oaae. 

The  9tb  Nov.  1898  was  ihe  ordinary  day  of 
election  of  aldermen  of  the  borough  of  Pontefract» 
and  on  that  day  one-half  of  the  whole  number  of 
aldermen  for  tiie  borough  were,  pursuant  to  sect. 
14  sub-sects.  6  and  7  of  the  Municipal  Corpora- 
tions Act  1882  to  go  out  of  office  ana  their  places 
were  to  be  filled  by  election.  Tbe  three  alder- 
men who  were  thus  to  go  out  of  office  were 
Thomas  Wadswater,  (j^rge  Grandidge,  and, 
subject  to  the  question  hereinafter  raised,  Joseph 
Taylor. 

At  5  o'clock  in  the  afternoon  of  the  8th  Nov. 
1898  Joseph  Taylor  paid  the  town  clerk  the  fine 

Srovided  for  the  non-acceptance  of  office  and  de- 
vered  to  him  a  notice  in  wi-iting  resigning  his 
position  as  alderman. 

No  meeting  of  the  council  had  been  called  by 
the  mayor  or  requisitioned  by  members  of  the 
council  for  either  the  8th  or  9th  Nov.  1898.  No 
such  meeting  was  held  on  either  of  Uie  days. 
The  quarterly  meeting  of  the  council  was  duly 
held  at  noon  on  the  9tb  Nov.  1898.  On  the  4th 
Not.  1898,  a  summons  to  attend  the  said  quar- 
terly meeting  was  duly  delivered  at  the  usual 
place  of  abode  of  each  councillor.  Such  summons 
specified  the  business  proposed  to  be  done  at  such 
qoarterlv  meeting,  viz. :  (1)  the  election  of  mayor, 
(2)  the  election  of  three  aldermen,  (3)  the  appoint- 
ment of  (a)  returning  officers,  (6)  monti^y  and 
quarterly  council  meeting,  (c)  committees. 

No  business  was  transacted  or  attempted  to  be 
transacted  at  these  quarterly  meetings  other  than 
that  specified  in  the  summons.  The  council  did 
did  not  before  or  at  the  quarterly  meeting  declare 
the  office  of  alderman  which  Joseph  Taylor  had 
resigned  or  purported  to  resign  vacant,  nor  did 
the  council  signify  the  same  by  notice  in  writing 
signed   by  three  members  of   the  council  and 

(«)  Biported  by  W.  db  B.  Hvbbbbt.  Ew).,  BuTliit«r«t-Law. 


oonnterBigiied  by  the  town  ckrk  and  fixed  on  the- 
town  balL 

The  first  business  transacted  at  the  quarterlv 
meeting  was  the  election  of  mayor.  Josepn 
Taylor  was  duly  elected  and  accepted  office  and 
made  and  subscribed  the  required  declaraAioiii* 
Thereupon  he  became,  as  mayor,  chairman  of  the 
quarterly  meeting.  There  being  no  sheriff  in  the 
borough,  the  election  of  aldermen  was  held  imme- 
diately after  the  election  of  mayor. 

At  the  election  of  aldermen,  tiie  candidates  for 
the  three  vacancies  were  respectively  the  three 
petitioners  and  the  three  respondcoitB.  At  the 
election,  the  aldermen  and  the  councillors  entitled 
to  vote  to  the  number  of  21,  voted  by  signing  and 
delivering  to  Joseph  Taylor  the  chairman,  voting 

Eapers,  and  he  added  to  the  votisji^  papers  so  de- 
vered  a  voting  paper  signed  by  himself  and  con- 
taining or  purporting  to  contam  one  vote  for  each 
of  the  respondents.  Upon  counting  the  votes  sfe 
was  found  that  11  (including  those  of  Taylor) 
purported  to  be  given  to  each  of  the  respondents, 
and  11  to  each  of  the  petitioners.  Thereupon 
Joseph  Taylor  gave  a  casting  vote  in  favour  of 
each  of  the  respondents  and  declared  each  of  them 
to  be  duly  elected. 

If  Joseph  Taylor  was  not  entitled  to  vote  at  the 
election  on  the  ground  that  he  was  "  an  outgoing 
alderman "  witlun  the  meaning  of  sect.  60,  sob- 
sect.  3,  then  the  lavrful  votes  lor  the  various  can- 
didates would  have  been  11  votes  for  each  of  the 
p*4titioners  and  ten  votes  ior  each  of  the  re- 
spondents. 

Eobson,  Q.G.  (£f.  R.  Day  with  him)  for  the 
petitioners. — ^Mr.  Taylor  was  an  oatgoing  alder- 
man within  sect  60  of  the  Municipal  Corporations. 
Act  1882  (45  &  46  Yict.  c.  50).  His  resignation 
under  sect.  36,  which  he  purported  to  carry  out^ 
was  not  complete  until  all  the  terms  of  that 
section  had  been  complied  with.  Until  that  waa 
done,  although  he  could  not  act,  his  office  was 
not  vacant,  and  so  at  the  meeting,  on  the  9Ql 
Nov.,  he  was  an  outgoing  alderman,  and  could 
only  vote  for  the  mayor.  In  the  case  of  Hard- 
wicke  V.  Brown  (28  L.  T.  Rep.  502 ;  L.  Bep.  8 
G.  P.  406),  bv  seet.  52  of  the  Municipal  Corpora- 
tions  Act  1835,  it  was  enacted  that  any  counciUor 
who  compounds  with  his  creditors  by  deed,  shall 
"  thereupon  immediately  become  disqualified,  and 
shall  cease  to  hold  the  office  of  such  councillor," 
and  '*the  council  shall  thereupon  declare  the 
office  void,  and  shall  signify  the  same  by  notice, 
&c.,  and  the  office  shall  thereupon  become  void." 
In  July  a  councillor  made  a  composition,  and  on 
the  4tki  Nov.  placed  his  resignation  in  the  hands 
of  the  town  clerk.  Later  he  offered  himself  for 
re-cdection.  On  the  9th  Nov.  the  resignation  was 
accepted  by  the  cotmcil,  and  on  the  18th  Nov., 
there  havine  been  no  declaration  by  the  council 
that  the  ofSoe  was  void,  he  was  re-elected.  Bat 
it  was  held  that  the  councillor  was  incapable  of 
resigning,  and  the  council  not  having  pursued 
the  course  under  sect.  52,  the  election  was  void. 
Although  under  the  old  statute  the  case  is  in 
point.    He  also  referred  to 

Reg.  V.  The  Mayor  of  WsUhpool,  35  L.  T.  Bep.  5H 

Jelf,  Q.C.  {E.  A.  Jdf  with  him)  for  the  respon- 
dents.— There  can  be  two  sorts  of  vaoanoies,  tbe 
one  caused  by  a  retirement  in  rotation,  and  the 
otiier  by  retirements  such  as  under  sect.  36  or  by 
deatii.    On  resignation  Mr.  Taylor  had  ceased  to 
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be  an  alderman.  By  the  Act  aa  outgoing  alder- 
Biaii  can  vote  for  the  new  mayor ;  but  Mr.  Taylor 
oould  not  have  done  so  as  he  had  resigned  and 
was  no  longer  an  alderman.  This  resignation  is 
iinal  and  cannot  be  withdrawn,  as  is  shown  by  the 
case  of 

Beg,  Y.  Th€  Mayor  of  Wigan,  52  L.  T.  Bep.  435  ; 
UQ.B.  DiT.'908. 

There  it  was  held  that  when  a  person  has  com- 
plied with  sect.  36  of  the  Municipal  Oorporations 
Act  1882  the  resi^piatioa  is  completed  by  the 
deliyery  of  the  writing  to  the  town  clerk  and 
payment  of  the  fiae,  and  cannot  afterwards  eren 
with  the  assent  of  the  corporation  be  withdrawn. 
The  cases  cited  by  the  other  side  are  on  the  old 
'Statutes. 

Bohson,  Q.C.  in  reply. 

Wbioht,  J. — ^In  this  case  it  seems  tolerably 
•dear  that  on  the  9th  Nov.  Mr.  Taylor  was  in  the 
•condition  of  a  person  who  has  resigned  the  office 
•sf  alderman,  out  whose  office  was  not  vacant. 
Sot  it  is  not  so  clear  tluit  an  election  might  have 
'been  held.  It  is  proTided  by  the  36th  section  of 
the  Munidpal  Corporations  Act  1S8S  that  *'a 
penon  elected  to  a  corporate  office  may  at  any 
time  by  writing  signed  by  him  and  deuvered  to 
i^  town  clerk  resign  the  office  on  payment  of  the 
iae  provided  for  non-acceptance  tnereof.''  That 
conferred  the  power  of  resignation.  Then  by  sub- 
sect  2  it  is  provided:  "in  any  such  case  the 
ooencil  shall^  forthwith  declare  the  office  to  be 
facant  and  signify  the  same  by  notice  in  writinff 
aig&ed  by  three  members  of  the  council  and 
ooontersigned  by  the  town  derk  and  fixed  on  the 
town-hall,  and  the  office  shall  thereupon  become 
vacant."  It  was  held  in  the  case  of  Beg,  v.  Ths 
Mayor  of  Wigan  (52  L.  T.  B^.  435 ;  14  Q.  B. 
Div.  906)  that  resignation  could  not  be  withdrawn, 
and  was  complete  upon  the  delivery  of  the  writing, 
and  the  payment  to  the  town  clerk  of  the  fine. 
But  upon  the  plain  construction  of  sect.  36, 
although  a  man  cannot  vote  or  act,  the  office  is 
filled  until  the  council  have  dechured  a  vacancy. 
The  effect  of  that  section  having  regard  to  what 
has  happened  in  the  present  case,  is  that,  alUioueh 
Mr.  Taylor  was  unaole  to  act  as  alderman,  the 
office  still  remains  filled  up.  The  fact  that  th« 
oonncil  oaght  to  have  deduced  a  vacancy  but  had 
not  done  so,  does  not  create  a  vacancy.  !now,  how 
is  this  to  be  applied  to  sect.  60  ?  That  section 
says :  "  (1)  The  ordinary  day  of  election  of  alder- 
men shall  be  the  9th  Nov.,  and  tiie  election  shall 
be  held  at  the  quarterly  meeting  of  the  council. 
(2)  The  election  shall  be  held  immediately  afteor 
the  election  of  the  mayor,  or,  if  there  is  a  sheriff, 
the  appointment  of  the  sheriff.  (3)  An  outgoing 
alderman,  although  mayor  elect,  shall  not  vote. 
(6)  In  case  of  equality  of  votes  the  chairman, 
although  as  an  outgoing  alderman  or  otherwise 
not  entitled  to  vote  in  the  first  instance,  shall 
have  the  casting  vote."  That  section  gives  the 
time  and  mode  St  election  of  the  aldermen.  The 
question  that  arises  here  is  the  meaning  of  the 
words  "  an  outgoing  alderman,  although  mayor 
electa  shall  not  vote."  Mr.  Jelf  says  tmit  as  Mr. 
Taylor  had  no  vote  as  an  aJderman,  he  was  not 
within  the  purview  of  the  section.  He  was  not 
an  outgoing  alderman,  and  was  therefore  entitled 
to  vote  when  elected  mayor.  There  is  some  force 
in  the  arsument,  but  I  do  not  think  that  this  is 
80,  and  t£e  more  reasonable  construction  of  the 


statute  is  that  the  words  "outgoing  alderman" 
means  one  whose  turn  it  is  to  retire  on  the  9th 
Nov. 

Bbucb,  J. — ^I  am  of  the  same  opinion. 

Appeal  Mowed, 

Solicitors  for  the  petitioners,  Sharpe,  Pcfrker, 
PrUcharde,  and  Barhcmi,  for  Carter,  Athiiuon, 
and  Bentley,  Pontefract. 

Solicitors  for  the  respondents,  Day,  Buesell,  and 
Co, 


Tuesday,  /an.  17, 1899. 

(Before  Lawbancb  and  Channell,  JJ.) 

Thb    Wbst    Lancashibb    Rubal    Dibtbict 
OoiTKCiL  (apps.)  V.  OoiLVT  (resp.).  (a) 

Local  aoverwment — Water  supply — Swpphf  pro^ 
vided  within  reasonable  distance  of  dweJUng- 
hovse-^Comvmunication  of  stieh  supply  to  house 
— Liahility  of  owner  for  whole  cost — Limit  of 
cost  fixed  by  Local  Government  Board — Public 
Health  Act  1875  (38  ife  39  Vict,  c,  55),  s,  62— 
Public  Health  (Water)  Act  1878  (41  &  42  Vict, 
c,  25),  M.  3,  8. 

Where  a  rural  sanitary  authority,  acting  under 
the  provisions  of  sect,  3  of  the  Public  Health 
(Water)  Act  1878,  ha/ve  brought  a  supply  of 
water  within  a  reasonable  distance  of  aawellinq- 
house  within  their  district  uihich  has  no  proper 
supply  of  water,  they  are  then  empowered  under 
sect,  62  of  the  Public  Health  Act  1875  to 
require  the  oumer  of  the  house  to  m^ake  a  com- 
munication of  such  swpplu  to  his  house,  and,  if 
he  fails  to  do  so,  the  Vocal  authority  m^y  them- 
selves make  the  communication  to  the  house,  and 
recover  from  the  owner  the  whole  expenses  of  so 
doing,  although  such  expenses  exceed  the  limit  or 
scale  of  charges  fixed  by  the  Local  Qovemment 
Board  under  sect,  8  of  the  Public  Health  (Water) 
Act  1878,  as  the  provisions  of  sect,  3  of  that  Act 
and  the  limits  of  cost  thereunder  do  not  apply  to 
the  cost  of  communicating  the  supply  from  a 
reasonable  distance  to  the  house,  but  only  to  the 
cost  of  bringina  the  supply  to  a  reasonable 
distance  from  the  house, 

Casb  stated  by  justices  of  the  peace  for  the 
county  of  Lancaster  sitting  at  Croston  on  the 
13th  July  1898. 

The  respondent  was  summoned  upon  the  com- 
plaint of  the  West  Lancashire  Rural  District 
Oouncil  (the  appellants)  to  show  cause  wh^  an 
order  should  not  be  made  for  payment  by  him  to 
the  appellants  of  the  sum  of  6l.  10«.  5a.,  being 
the  balance  of  expenses  incurred  by  tiiem  in 
executing  works  for  obtaining  and  furnishing  a 
supply  of  water  for  or  in  respect  of  premises 
situate  at  Holmeswood,  Tarleton,  in  the  West 
Lancashire  Rural  Samta|ry  District,  of  which  the 
respondent  was  at  the  time  of  the  execution  of 
sucn  works  the  ownei*. 

Upon  the  hearing  of  the  summons,  the  following 
facts  were  admitted : — 

The  appellants  are  the  local  authority,  within 
the  meanmg  of  that  term  as  defined  by  sect.  4  of 
the  Public  Health  Act  1875,  for  the  rural  sanitary 
district  of  West  Lancashire,  and  the  respondent  is 
and  was  the  owner  of  the  dwelling-house,  farm, 
and  lands  known  as  Shortwood  Hall,  in  that 
district. 

(a)  Beported  by  W.  W.  Obb.  Eaq.,  Barrisler-ftt-Lftw 
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In  the  year  1897,  the  appellants,  acting  under 
the  powers  conferred  upon  them  by  the  Pnblio 
Health  Act  1875,  provided  a  supply  of  water  for 
a  portion  of  their  district,  namely,  the  township 
of  Tarleton,  in  which  township  the  respondent^ 
premises  are  situate,  and  {inter  alia)  laid  down,  at 
•  a  cost  of  about  340L,  a  Sin.  water  main  or  pipe  in 
a  highway  known  as  Marsh-lane,  for  the  supply 
of  premises  belonging  to  the  respondent,  and 
"known  as  Mere  Mouse,  Holmeswood  Hall,  and 
Fells  Farm,  as  well  as  Shortwood  HaU. 

There  was  no  invitation  to  the  appellants  on 
the  part  of  the  respondent  to  furnish  such 
supply. 

In  order  to  proYtde  a  supply  of  wat^r  for  the 
respondent's  premises  known  as  FeUs  Farm  and 
Shortwood  Hall,  the  appellants  laid  in  a  public 
footpath  leading  from  Miarsh.lane  to  Fells  Farm 
to  a  point  about  293  yards  from  Shortwood  Hall 
a  branch  main  or  pipe,  which  was  connected  with 
a  main  or  pipe  in  Marsh-lane. 

The  footpath  is  upon  land  of  which  the  respon- 
dent is  the  owner,  and  the  land  between  such  foot- 
path and  Shortwood  Hall  is  idso  the  property  of 
the  respondent. 

The  mains  so  laid  by  the  appellants  are  con- 


nected with  other  mains  forming  part  of  the  ap- 

system  to   Marsh-lane,  and  by 
means  of  such  mams  water  could  on  the  5th  Oct. 


pellants'  water   si 


1897  have  been  furnished  to  Shortwood  Hall 
had  it  been  connected  therewith  by  means  of 
service  pipes  and  the  necessary  fittings  to  such 
pipes. 

JBy  an  order,  dated  the  19th  June  1897,  the 
XiocaJ  Government  Board,  in  pursuance  of  sect.  8 
of  the  Public  Health  (Water)  Act  1878,  duly  fixed 
a  geuf'ral  scale  of  charges  for  the  compulsory 
^supply  of  water  to  houses  within  the  area  of  that 
part  of  the  West  Lancashire  Rural  Sanitary  Dis- 
trict which  compris«*B  the  township  of  Tarieton, 
.and  determined  and  declared  that  the  charge  for 
a  supply  of  water  according  to  the  scale  so  fixed 
shomd  be  deemed  to  be  a  reasonable  cost  within 
the  meaning  of  sect.  62  of  the  Public  Health 
Act  1875  and  sect.  8  of  thePubUc  Health  (Water) 
Act  1878. 

On  the  5tk  Oct.  1897  the  appellants'  surveyor 
examined  Shortwood  Hall  and  found  that  it  was 
without  a  proper  supply  of  water,  and  he  re- 
ported such  fact  to  the  appellants,  and  also  re- 
ported that  a  proper  supply  of  water  could  be 
tumished  thereto  at  a  cost  not  exceeding  the 
scale  of  charges  authorised  by  the  order  ca  the 
Local  Government  Board. 

The  appellants  being  satisfied  on  the  report 
of  their  surveyor  tibat  the  resx>ondent's  house, 
Shortwood  Hall,  was  without  a  proper  supply  of 
water,  and  that  such  supply  could  oe  fumisned 
thereto  by  them  at  a  cost  not  exceeding  the 
scale  of  charges  authorised  by  the  order  of  the 
Local  Government  Board,  resolved  that  notice 
in  writing  be  given  to  the  respondent  requirinff 
him  to  obtain  such  supply  and  to  do  all  such 
works  as  might  be  necessair  for  that  pu]Tx>Be, 
and  in  pursuance  of  the  resolution,  notice,  dated 
the  16th  Oct.  1897,  was  served  upon  the  respon- 
dent requiring  him  within  the  space  of  fouiteen 
days  to  obtain  a  proper  supply  of  water  for  his 
house,  and  to  do  all  such  works  as  might  be  neces- 
sary for  that  purpose  and  provide  and  lay  a 
branch  pipe  from  the  appellants'  main  and  affix 
a  tap  thereto  on  his  premises. 


The  respondent  not  having  complied  with  thm 
notice,  the  appellants  on  or  about  the  1 7th  Mmj 
1898  caueed  tne  works  necessary  for  obtaining  » 
proper  supply  of  water  to  Shortwood  Hall  from 
their  main  in  the  footpath  to  be  executed,  and  in 
so  doinff  incurred  expenses  amounting  to  the  »iua 
of  19L  l0«.  bd.,  which  sum  was  denuuided  by  tbe 
appellants  from  the  respondenl^  who  paid  to  the 
appellants  the  sum  of  13Z.,  which  he  stated  was 
in  his  opinion  the  maximum  an  owner  oould  be 
required  to  pay,  at  the  same  time  stating  that 
he  must  not  l)e  taken  as  admitting  that,  under 
the  proceeding  adopted  by  the  appellants,  they 
were  entitled  to  charge  the  owner  any  part  al  tae 
costs  of  the  works. 

On  behalf  of  the  appellants  it  was  contended 
before  the  justices  that  upon  the  foregoinir  facts 
they  had  power  under  sect.  62  of  the  Public 
Health  Act  1875,  having  first  provided  an  avail- 
able supply  of  wholeeome  water  within  about  293 
yards  of  the  respondent's  premises,  to  require  the 
respondent  to  obtain  a  proper  supply  of  water  to 
Shortwood  HaU  and  to  execute  tbe  works  neces- 
sary for  that  purpose,  and,  upon  his  default,  to 
execute  such  works  themselves  and  recover  the 
whole  expense  incurred  by  them  in  executing  the 
works  from  the  respondent ;  that,  ynth  the  excep- 
tion of  tiie  provision  that  it  was  the  appel)an& 
duty  under  sect.  3  of  the  Public  Health  (Water) 
Act  1878  to  see  that  the  respondent's  house  had 
within  a  reasonable  distance  an  available  supply 
of  wholesome  water  sufficient  for  the  consump- 
tion and  use  for  domestic  purposes  of  the 
inmates  of  the  house,  the  provisions  of  such  last- 
mentioned  section  did  not  apply ;  and  that  there 
was  an  available  supply  of  such  water  within  a 
reasonable  distance  of  the  respondent's  house. 

On  bdialf  of  the  respondent  it  was  contended 
that  the  appellants  could  not  recover  a  greater 
sum  for  puUmg  the  water  on  the  premises  of  the 
respondent  than  the  sum  of  13/.,  paid  by  the 
respondent,  b^ng  the  maximum  amount  allowed 
to  oe  charsed  under  the  provisions  of  the  Public 
Health  (Water)  Act  1878,  and  that  the  appellants 
could  not  in  this  case  proceed  under  sect.  62  of 
the  Public  Health  Act  1875,  but  should  have  pro- 
ceeded under  sect.  3  of  the  Public  Health  (Water) 
Act  1878.- 

The  justices  were  of  opinion  that  the  effect  of 
sect.  3  of  the  Public  Health  (Water)  Act  1878 
was  that  the  appellants  were  not  entitled  to 
recover  from  the  respondent  a  greater  amount 
than  132.,  and,  such  sum  having  been  paid  by  the 
respondent  to  the  appeUants,  they  aecided  to 
dismiss  the  summons  and  accordingly  did  so. 

The  question  for  the  opinion  of  the  court  wm, 
whether  or  not  the  justices  were  right  in  their 
decision. 

The  PubUo  Health  Act  1875  (38  &  39  Yict 
c.  55)  provides : 

Sect  62.  Where  on  the  report  of  the  surveyor  of  a 
local  aathori^  it  appears  to  rooh  authority  that  any 
house  within  ^eir  distriot  is  without  a  proper  supply  d 
water,  and  that  such  a  supply  of  water  can  be  funished 
thereto  at  a  oost  not  exceeding  the  water  rate  authoriBad 
by  any  looal  Aot  in  foroe  within  the  distriot,  or,  whtrs 
there  is  not  any  looal  Act,  at  a  oost  not  exoeedingtwopenoe 
a  week,  or  at  suoh  other  oost  as  the  Looal  Govemmeot 
Board  may,  on  the  applioation  of  the  looal  antfaoiifyt 
determine  under  all  the  oiroumstanoes  of  the  oase  to  be 
reasonable,  tiie  looal  authori^  shall  give  notioe  m  writ- 
ing to  the  owner,  requiring  him,  within  a  time  theraiii 
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ipeoifiad,  to  obtain  taoh  sapply,  and  to  do  all  snob  works 
a«  may  be  naeewary  for  tbat  pnrpoae.  If  inoh  notice 
is  not  oompUed  with  witbin  tbe  tune  specified,  tbe  local 
antboiity  may,  if  tb^  think  fit,  do  snob  works  and 
obtain  snob  snpply  .  .  .  and  any  expenses  inonrred 
by  the  local  aniboiity  in  doing  any  snob  works  may  be 
recovered  in  a  snmmary  manner  from  tbe  owner  of  tbe 


The  PnbUc  Health  (Water)  Act  1878  (41  &  42 
Vict.  o.  25)  proTidee  : 

Sect.  3.  It  shall  be  tbe  duty  of  every  mral  sanitary 
authority,  regard  being  bad  to  tbe  provisions  in  this 
Act  contained,  to  see  that  every  occupied  dweUing- 
boose  within  their  district  has  withm  a  reasonable 
distance  an  available  snpply  of  wholesome  water  sof - 
fident  for  the  oonsomption  and  nse  for  domeetio 
pnipoeee  of  the  inmates  cf  the  honse.  Where  it  appears 
to  a  roral  sanitary  aalhority  on  the  report  of  their 
inspector  of  nuisances,  or  their  medical  officer  of 
bealth,  thst^any  oconpied  dweUing-boose  within  their 
district  has  not  snob  snpply  within  a  reasonable  distance, 
and  the  authority  are  of  opinion  that  snob  snpply  can 
be  provided  at  a  reasonable  cost  not  exceeding  a  capita 
som  the  interest  on  which  at  the  rate  of  five  per  oentom 
per  annum  would  amount  to  twopence  per  week,  or  at 
sneh  other  cost  not  exceeding  a  capital  sum  the  interest 
on  which  at^the  rate  of  five  per  centum  per  annum  would 
amount  to  threepence  per  week,  as  the  Local  Gk>vem- 
ment  Board  may,  on  tbe  application  of  the  local  autho» 
rity,  determine  under  all  tiie  circumstances  of  the  case 
to  be  reaaonable,  and  that  tbe  expense  of  providing  the 
supply  ought  to  be  paid  by  the  owner  or  defrayed  as 
private  improvement  expenses,  proceedings  may  be 
taken  as  fbUows : 

Then  sab-aects.  1  and  2  provide  for  the  serving 
^y  tbe  authority  of  certoin  notices  upon  tbe 
owner  of  the  honse ;  and  snb-sect.  3  provideB  that, 
if  at  the  expiration  of  one  month  m>m  the  date 
of  tbe  second  notice  tbe  requirements  of  tbe 
aatbority  are  not  complied  with,  tbe  authority 
may  themselves  proviae  the  supply ;  and  sub- 
aect.  4  provides : 

Any  expenses  incurred  by  tbe  authority  in  providing 
sooh  supply  and  doing  such  works  may,  when  the  supply 
bas  been  provided,  be  recovered  in  a  summary  manner 
from  the  owner  of  tbe  house,  or  may,  at  tbe  option  of 
the  authority,  be  declared,  by  their  order,  to  be  private 
improvement  expenses. 

And  the  section  ends  with  this  proviso : 

Provided  that  nothing  in  this  section  contained  shall 
be  deemed  to  relieve  the  authority  from  the  duty  im- 
posed upon  them  by  the  Public  Health  Act  1875,  of 
providing  their  district,  or  any  contributory  place,  or 
part  of  a  contributory  place  therein  with  a  supply  of 
^vater  in  cases  where  duiger  arises  to  tbe  health  of  the 
inhabitants  from  the  insuffidenoy  or  unwholesomeness 
of  the  existing  supply,  and  a  general  scheme  of  supply 
•  required,  and  such  supply  can  be  got  at  a  reasonable 

<M)St. 

Sect  8.  Where  application  is  made  to  the  Local 
^Sovemment  Board  by  a  local  authority  under  sect.  62 
of  the  Public  Health  Act  1875,  to  determine  what  is  a 
natonable  cost  within  tbe  meaning  of  that  section,  the 
hoard  may  for  that  purpose  fix,  by  order,  a  general 
>oale  of  ohaacges  for  tbe  whole  or  any  part  of  the  district 
of  the  local  authority,  and  the  cost  of  the  supply  of 
^*ter  to  any  house  within  the  area  specified  in  the 
<vder  BhaA  be  deemed  to  be  determined  to  be  a  reason- 
^le  oost  within  tbe  meaning  of  that  section  if  it  does 
not  eiceed  the  cost  authorised  by  such  general  scale  of 
-oharges. 

R.  Cunningham  Glen  for  the  appellants. 

Maemarran,  Q.G.  for  the  respondent. 

Mag.  Ca8. — ^Vol.  XIX. 


Lawbancb,  J. — I  do  not  see  how  this  case  c^ 
be  sent  back  to  the  magistrates,  as  has  been 
suggested,  for  them  to  say  whether  the  place  to 
wmcb  the  local  authority  had  brought  the  supply 
of  virater  was  a  reasonaole  distance  or  not  from 
this  dwelling-house.  It  seems  to  me  that  sect.  3 
of  the  Act  of  1878  does  not  a^ply,  because,  in 
the  opinion  of  tbe  local  authority,  there  was  a 
supply  of  water  within  a  reasonable  distance.  If 
tbe  respondent  had  been  dissatisfied  as  to  that, 
his  proper  remedy  would  have  been  to  appeal  to 
the  Local  Government  Board  under  sect.  ^68  of 
the  Public  Health  Act  1875.  Sect.  3  of  the  Act 
of  1878  not  applying  to  the  case,  t*he  appellants 
are  entitled  to  our  judgment. 

Ghannell,  J. — ^The  view  I  take  of  sect.  62  of 
the  Act  of  1875  is  that  the  whole  thing  proceeds 
upon  the  assumption  that  there  is  a  water  supply 
within  a  reasonable  distance.  Then,  t*here  biemff 
a  water  supply  within  a  reasonable  distance  (^ 
the  dwelling-nouse,  sect.  62  provides  for  the  owner 
making  a  communication  from  that  supply  to  his 
own  house  and  paring  the  cost  of  the  same.  Sect.  3 
of  the  Act  of  1878  applies  to  a  different  thing.  It 
applies  to  the  bringing  the  supply  of  water  into 
the  neighbourhood  of  the  house,  and  within  a 
reasonable  distance  of  the  same.  The  cost  of 
doing  so  is  tbe  cost  of  the  additional  mains 
required  to  bring  the  water  within  a  reasonable 
distance  of  the  house,  and  the  cost  of  these  addi- 
tional mains  may  also  be  put  upon  the  owner  as 
well  as  the  cost  of  tbe  communication  from  the 
mains  to  the  house.  As  to  the  cost  of  communi- 
cating the  supply  to  the  house,  there  is  no  limit 
of  cost.  The  only  limit  of  cost  in  sect.  62  is  the 
cost  of  the  water,  and,  that  being  so,  the  result 
seems  ti>  be  that,  if  the  local  authority  ^ere  to 
require  the  owner  to  lay  on  water  to  the  house 
from  an  unreasonable  distance,  such  owner  would 
have  an  appeal  to  tbe  Local  Government  Board 
under  sect.  268  of  the  Act  of  1875,  and,  if  the 
distance  were  an  unreasonable  distance,  the  Local 
Government  Board  would  disallow  tbe  claim  of 
tbe  local  authority.  The  proper  thing,  therefore, 
for  us  is  to  say  that  the  decision  of  the  magis- 
trates as  to  the  13Z.  limit  was  wrong,  and  the  case 
must  go  back  to  the  magistrates  practically  for 
them  to  order  tbe  balance  of  tbe  expenses,  namely, 
the  61. 10s.  6d.,  to  be  paid.  ^^^  ^^jj^^^ 

Solicitors  for  the  appellants,  Boweliffes,  Batole, 
and  Co.,  for  Alfred  Dtckinson,  Ormskirk. 

Solicitors  for  the  respondent,  Patersons,  Snow, 
Bloxam,  and  Kinder,  for  Wihon,  Wright,  and 
Wilsons,  Preston. 


Tuesday,  Jan,  17,  1899. 
(Before  Lawbancb  and  Ghannell,  JJ.) 

Stbphenson  (app.)  v,  W.  J.  Rogbbs  Limited 

(resps.)  (a) 

Licensing — Sale  of  heer-^Sale  at  unlicensed  place 
— Office  opened  for  the  receiving  of  oraers^'' 
Oraers  transmitted  to  licensed  place — Appro- 
priation at  licensed  place — Offence — Excise  Act 
1860  (23  A  24  Vict  c.  113),  s,  37. 

Brewers  having  a  retail  off-licence  for  the  sale  of 
beer  in  respect  of  premises  in  P, -street,  Cardiff, 

(a)  Baported  by  W.  W.  Oss,  Esq.,  Barrister-ftt-Law. 
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occupied  an  office  in  Bf 'Street,  Cardiff,  for  which 
they  held  no  licence  amd  at  which  no  beer  was 
kept.  This  office  vms  opened  merely  for  the  pur- 
pose  of  receiving  orders,  which  were  then  sent  on 
to  the  licensed  premises  in  P, -street,  where  they 
were  acc^ted  or  r^ected.  No  orders  were 
accepted  and  no  payments  were  made  at  this 
office,  and  there  was  710  appropriation  of  the  beer 
there,  but  the  orders  were  simply  forwarded  to 
the  licensed  premises,  where,  if  the  order  were 
accepted,  the  beer  was  appropriated  to  the  pur- 
chaser, and  the  beer  so  appropriated  v)as  after* 
wards  delivered  at  the  purchaser's  residence, 
where  paymsnt  was  made. 

Held,  that  what  took  place  in  the  office  in  M. -street, 
where  the  orders  were  merely  received  and 
forwarded,  was  not  a  sale  of  the  beer  at  that 
place  vnthin  the  meaning  of  sect,  37  of  the 
jEixcise  Act  1860,  and  that  the  brewers  could  not 
be  convicted  under  that  section  of  selling  the 
beer  "  at  any  other  house  or  place  than  the  house 
or  place  specified  in  their  licence.*' 

Per  ChanneU,  J. :  To  bring  a  case  within  the 
section  it  is  not  necessary  that  there  should  be 
an  adwd  sale  and  the  passing  of  the  property  in 
the  liquor  sold;  it  is  suffment  if  there  be  a 
bindina  executory  contract  for  a  sale  to  be 
carried  otU  at  afutu/re  time,  though  no  property 
passes  at  the  tvme. 

Gasb  stated  by  jostioes  of  the  peace  for  the 
borough  of  Garaiff. 

At  a  petty  sessions  held  at  Cardiff  on  the  20th 
May  1898  an  information  was  preferred  by  the 
appellant  under  23  <&  24  Yict.  c.  ll3,  s.  37,  against 
WT  J.  Rogers  Limited  (the  respondents)  for  that 
the  respondents  on  the  31st  March  1898  at  the 
parish  of  St.  Mary,  Cardiff,  sold  beer  by  retail 
without  having  an  excise  lioence  in  force  antho- 
rising  them  so  to  do.  This  information  was 
heard  and  determined  on  the  17th  June  1898, 
when  the  justices  dismissed  the  same. 

The  following  facts  were  proved  or  admitted 
before  the  justices : — 

The  respondents  are  a  limited  company  carry- 
ing on  an  extensive  business  at  the  tfacoD-street 
Brewery  in  the  city  of  Bristol  as  brewers,  and, 
at  the  time  alleged  in  the  information  held  a 
wholesale  licence  besides  a  retail  lioence  enabling 
them  to  sell  beer,  &c.,  in  quantitieB  of  less  than 
four  and  a  half  gallons  or  two  dozen  quart  bottles 
for  consumption  off  the  premises ;  they  also  held 
a  similar  retail  off-licence  in  respect  of  their  pre- 
mises situated  at  the  comer  of  Pellett-street  and 
Adam-street  in  the  parish  of  St.  Mary,  Cardiff. 
The  respondents  likewise  occupy  an  office  in  Mill- 
street,  Cardiff,  in  respect  of  which  no  licence  is 
held,  but  do  not  keep  a  stock  of  beer  there. 

On  the  3l8t  March  1898  Mr.  Garland,  the 
respondents'  manager  from  Bristol,  met  James 
Stephenson,  an  officer  of  excise,  by  appointment, 
who  gave  the  respondents'  manager  an  order  to 
be  supplied  by  the  respondents  with  a  dozen 
bottles  of  the  respondents'  beer  which  was  to  be 
delivered  at  his  private  residence. 

The  said  James  Stephenson  admitted  that  at 
the  time  he  gaye  the  order  Gkirland  stated :  '*  I 
call  your  attention  to  the  fact  1  am  not  selling 
beer ;  I  will  pass  on  an  order  for  you  to  licensed 
premises,  but  the  order  may  there  be  accepted 
or  rejected  for  various  reasons,  as  such  orders 
often  are,*'  and  Stephenson's  reply  was :  "  I  know 


you  are  taking  an  order  at  this  office  where  no 
lioence  is  held?' 

Stephenson  upon  b^ng  asked  where  he  wished 
the  order  appropriated,  if  at  PeUett-street  or 
elBewhere,  replied,  *'  Anywhere,  it  does  not 
matter."  He  also  offered  to  pay  for  the  beer, 
but  Garland  declined  to  accept  payment,  and  re- 
peated that  he  was  not  selling  beer,  but  simply 
forwarding  an  order  for  him. 

Stephenson  further  admitted  that  he  had  no 
doubt  Gkurland  had  no  intention  to  appropriate  at 
unlicensed  premises,  but  1^  him  quite  free. 

The  order  was,  with  the  assent  of  Stephenson, 
forwarded  to  the  respondents'  licensed  premises 
at  Pellett-street,  in  the  said  parish  of  o^  Mary, 
Cardiff,  where,  on  the  following  day,  one  Jamea, 
the  respondents'  storekeeper,  appropriated  one 
dozen  pints  of  beer  to  the  said  James  Stephenson 
byplacing  them  in  a  separate  box  ear-marked 
''X.  35,"  the  delivery  sheet  having  been  made 
out  by  two  of  the  respondents'  emnloyees  and  the 
entry  of  the  said  box  checked  at  tne  premises  in 
Pellett-street. 

The  deliyery  sheet,  which  contained  entries  of 
several  other  orders,  was  put  in  evidence  and  bears 
the  following  printed  heading  : 

W.  J.  Bogwrs  Limited,  Jaoob-atreet  Brewery,  1, 
Adam-atreet  Branch,  Cardiff,  284. 

And  contains  the  following  among  other  entries 
in  separate  columns : 

let  April  1898. 
Doz.  PtB.  Amt.  Oaee.  No. 
J.  Stephenson,  89,  Plaetor- 
ton-gardens,    Cathedral- 
road,  Canton 1     Ale    28.6d.    X.      85 

And  at  the  foot  the  following  decla*-ation : 

I,  J.  Clinton,  hereby  deolare  that  on  this  day,  the  1st 
day  of  April  1898, 1  delivered  to  eaoh  onatomer  above- 
mentioned  the  paiticnlar  case  or  oaaea  set  opposite  bis 
or  her  name,  ezoept  thoee  marked  "  not  delivered,**  all 
of  which  latter  I  brought  baok  to  the  stores. — Signed,  J. 
Clinton. 

Clinton  proved  delivery  of  the  beer  at  Stephen- 
son's address  to  Mrs.  Stephenson,  and  called  her 
attention  to  the  fact  that  he  was  not  selling  thn 
beer  from  the  cart  on  Mrs.  Stephenson's  paving 
him  the  piice  (2«.  M,),  which  he  took  witnout 
giving  a  receipt,  but  stated  the  delivery  of  the 
beer  was  a  receipt. 

On  the  part  of  the  appellant  it  was  contended 
that  what  took  place  between  Stephenson  and 
Garland  at  the  Mill-street  office  of  the  respon- 
dents amounted  to  a  sale  of  beer. 

On  the  part  of  the  respondents  it  was  contended 
that  no  sale  of  beer  took  place  at  the  Mill-street 
office,  and  that  the  order  was  not  accepted  until 
it  reached  the  respondents'  licensed  premises  at 
Pellett-street,  when  and  where  a  complete  appro- 
priation took  place 

The  attention  of  the  justices  was  called  to  the 
cases  of  Stallard  y.  Marks  (38  L.  T.  Rep.  &66 ;  3 
Q.  B.  Div.  412)  and  PUtts  v.  Beattie  (74  L.  T.  Eep. 
148;  (1896)  1  Q.  B.  519). 

The  justices  considered  that  there  was  no  sale 
of  beer  at  the  Mill-street  office,  but  that  a  sale 
and  appropriation  of  the  goods  ordered  took  place 
only  at  tne  respondents'  licensed  premises  at 
PeUett-street  and  Adam-street  in  the  parish  of 
St.  Mary,  Cardiff,  and  they  therefore  dismissed 
i  the  information. 
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The  question  for  tbe  opinion  of  the  oooit  was 
whether,  npcm  the  facte  aoove  stated,  the  justioes 
came  to  a  oorreot  determination  in  point  A  law. 

The  Excise  Aot  1860  (23  &  24r  Yioc.  o.  113) 
proTidee: 

Sset.  87.  If  fay  person  whatsrer  shsll  sell  beer  by 
retsil,  that  is  to  sej,  in  any  qss&titj  less  than  four  and 
a  half  gallons,  or  in  less  than  two  dosem  rspntsd  quart 
hotUss,  aS  one  time,  at  any  other  hoose  or  plaoe  than  the 
honss  or  pcemlses  specified  in  a  lioenoe  dnly  granted  to 
him  in  that  behalf,  he  shall  be  deemed  to  sc^  beer  by 
retail  withoat  baring  an  eioise  retail  lioenoe  in  foroe 
anthoriain^  him  so  to  do,  and  shall  aooordingly  be 
sabject  and  liable  to  the  penalty  of  twenty  pounds  for 
e?ei7  saoh  offenoe,  anything  in  any  former  Aot  or  Aets 
to  the  oontrary  notwithstanding;  and  in  any  informa- 
tion or  other  prooeeding  for  the  reoovezy  of  snob  penalty 
it  shall  be  snfflcient  to  charge  that  he  sold  beer  by  retail 
witibont  having  an  excise  Hoence  in  force  authorising 
htm  so  to  do. 

Sir  Robert  Finlay  (S.-G.)  (DanchwerU  with  him) 
for  the  app^ant. — The  present  case  cannot  be 
distingtiished  from 

atallard  t.  Marlu,  38  L.  T.  Bep.  566 ;  3  Q.  B.  Dit. 
412. 

In  that  case  the  appellants  carried  on  baainees  as 
6{Mrit  merchants  at  Worcester,  where  they  had  a 
spirit  licence.  They  caused  certain  premises  at 
Oheitenham  to  be  let  to  one  of  their  traTellere  for 
their  own  use,  and  they  took  ont  a  licence  for  the 
sale  of  beer  there,  bat  they  had  no  licence  to  sell 
spirita  at  that  place.  The  traveller  took  orders 
for  spirits  at  tois  place  and  sent  them  on  to 
Woroeeter,  where  the  appellants  executed  the 
orders  by  sending  the  spirits  from  their  premises 
in  Worcester.  Upon  these  facts  it  was  held  that 
the  appellants  were  properly  convicted  of  selling 
the  spirits  at  Cheltenham  without  a  licence.  The 
facte  here  bring  the  present  case  within  that 
decision.  In  the  recent  Scotch  case  of  Ouild  v. 
Freeman  (36  Sc.  L.  Bep.  6)  it  was  held  upon  facts 
similar  to  the  present  that  the  sale  took  plaoe  at 
the  unlicensed  premises.  So,  in  Plette  ▼.  Camp- 
beU  (73  L.  T.  Bep.  344 ;  (1895)  2  Q.  B.  229),  where  a 
biewer  sent  round  his  cart  containing  jars  of  beer  to 
houses  in  the  neighbourhood,  and  where  the  jars  of 
beer  were  deUveied  from  the  cart  to  the  customers 
at  their  houses,  in  pursuance  of  orders  given  by 
the  cufitomers  at  their  owit  houses,  and  payment 
was  made  at  the  houses,  it  was  held  that  the  sale 
took  plaoe  at  the  customers*  houses,  and  not  at 
the  licensed  premises,  and  that  the  brewer  was 
properly  convicted.  In  the  case  of  Pletta  v. 
BeaUie  (74  L.  T.  Be^.  148;  (1896)  1  Q.  B.  519) 
there  was  a  variation  in  the  mode  of  carrying  out 
the  business  in  consequence  of  a  suggestion  in 
PleiU  V.  CampbeU  («6i  sup.).  In  that  case  of 
PletU  V.  BeaUie  (ubi  sup.)  the  order  was  got  at 
the  house  of  the  customer,  but  the  customer  was 
made  to  assent  to  the  appropriation  of  the  goods 
taking  place  at  the  brewery,  and  upon  the  facts 
the  court  there  held  that  there  haa  been  a  com- 
plete sale  and  appropriation  of  the  beer  at  the 
brewery,  so  that  no  offence  had  been  committed 
at  the  nonsee  of  the  customers.  The  present  case 
therefore  cannot  be  decided  for  the  respondents 
without  practically  overrulinjr  not  only  Chiild  v. 
Freeman  (u6t  tup.),  but  StaUard  v.  Marke  (ubi 
9up,)f  and  the  judgment  of  Wills,  J.  in  PleUe  v. 
Campbell  (ubi  sup.).  So  in  Qrainger  v.  Qcugh 
(74  L.  T.  Bip.  435 ;  (1896)  A.  G.  325)— the  cham- 
pagne case — ^the  foreign  merchant  merely  can- 


vassed in  this  country  through  agents  for  orders 
for  the  sale  of  his  wines  to  customers  in  this 
country,  and  it  was  held  that  he  did  not  exercise  a 
trade  in  this  country  within  the  meaning  of  the 
Income  Tax  Acts,  as  all  contracts  for  the  sale 
of  the  goods  and  aU  deliveries  were  in  a  foreign 
country.  That  case  simply  comes  to  this,  that 
there  was  no  contract  in  tins  country,  and  there- 
fore no  carrying  on  of  business  in  this  countiry, 
and  it  is  distinguishable  from  the  present  in  this, 
that  here  it  must  be  found  that  the  respondraits 
carried  on  a  retail  business  at  Mill*  street ;  they 
had  a  person  there  for  the  purpose  of  getting  theee 
orders  and  sendinff  tbem  on.  The  first  step  here 
is  that  the  respon&nts  carried  on  business  at  Mill- 
street — that  is  not  disputed.  Then,  secondly,  the 
order  is  siven  at  Mill-street  and  it  is  accepted 
there  subject  to  the  riffht  of  the  respondents  to 
repudiate  it,  and  the  mole  bosintss  in  relation 
to  the  order  and  the  carrying  of  it  out  is  done  at 
a  place  where  the  premises  are  unlicensed,  so  that 
the  facts  do  not  even  bring  the  case  within  PletU 
V.  Beattie  {ubi  sup.).  For  that  case  to  be  materifJ 
in  favour  of  the  respondents,  it  would  be  neces- 
sary in  this  case  t>  show  such  an  appropriation  at 
the  licensed  premises  as  would  pass  the  property. 
The  facts  do  not  show  an  appropriation  of  ihat 
kind,  and  PleUe  v.  BeaUie  (wn  sup.)  is  therefoi^ 
distinffuishable. 

/.  E.  Bankee  for  the  respondents. — ^The  offenoe 
charged  in  this  case  is  that  the  respondents  sold 
beer  oy  retail  at  the  Mill-street  office,  contrary  to 
sect  37  of  the  Excise  Act  1860.  I  submit  that 
the  true  principle  to  be  applied  in  this  case  is 
laid  down  bv  Wills,  J.  in  PleUe  v.  Beattie  {ubi 
sup.),  where  he  sajrs :  "  Those  provisions  '* — ^that 
is,  the  provisions  of  the  Licensing  Acts—**  are 
satisfied  if  the  substantial  elements  of  a  sale 
take  place  on  the  licensed  premises,  though  the 
beer  is  consumed  or  delivered  off  them,  and  it 
would  be  a  strong  thing  to  say  that  there  had 
been  a  breach  of  the  law  if  the  vendor,  holding  a 
licence  to  sell  beer  for  consumption  off  the  pre- 
mises, undertook  the  deUvery  of  the  beer  sold.'' 
Equally,  I  submit  that  tho  test  is  whether  the 
substantial  elements  of  a  sale  took  place  -  at 
unlicensed  premises.  In  this  case  neither  the 
sale  nor  the  delivery  took  plaoe  except  at  the 
licensed  premises,  and  there  were  none  of  the 
elements  either  of  an  executory  contiuct  of  sale, 
or  of  a  completed  sale,  at  the  unlicensed  place. 
There  were  none  of  the  elements  of  sale  there, 
and  it  is  impossible  on  the  facts  as  stated  to  say 
that  there  was  a  sale  when  the  person  to  whom 
the  order  was  ffiven  merely  says,  "  1  will  send  the 
order  on.'*  He  was  merely  the  asent  of  the 
respondents  to  pass  the  order  on  to  their  licensed 
premises.  So  that  there  was  no  sale  and  no  execu- 
tory agreement  for  a  sale  at  Mill-street.  The 
authorities  cited  have  very  little  beariug  on  the 
case,  as  they  deal  with  the  question  whether  there 
was  an  executory  contract  of  sale  or  a  complete 
sale.  The  Scotch  case  of  Chiild  v.  Freeman  (ubi 
eup,)  is  distinguishable,  as  there  it  was  expressly 
stated  that  the  order  was  then  and  there  acoeptea, 
that  is,  at  the  unlicensed  plaoe,  and  the  sale  was 
complete  at  the  onlicensed  place.  That  case, 
therefore,  has  no  application  in  a  case  like  the 
present,  where  there  was  no  sale  at  the  unlicensed 
place,  but  the  mere  transference  of  the  order 
from  that  p. ace.  StaUard  v.  Marks  (ubi  eup,)  is 
no  real  authority  against  the  respondents  in  tnis 
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case.  In  the  jndffmeiit  in  that  case  it  was  said : 
« It  was  contended  that  thej  " — ^the  appellants— 
"  did  not  carry  on  the  husiness  of  retail  dealers 
in  spirits  at  Cneltenham ;  that  the  transaction  in 

gnestion  was  simj^lj  a  takinff  of  an  order  .  .  . 
y  their  traveller  in  the  Ohdtenham  district,  and 
that  the  order  was  ezecnted  by  the  appellants  at 
Worcester.  If  that  contention  were  weU  founded, 
the  appellants  incurred  no  penalty,  bnt  we  think 
it  is  not."  That  applies  here,  where  the  trans- 
action was  simply  tne  taking  of  an  order  at 
MiU-street  and  the  execution  of  that  order  at 
the  licensed  premises,  and  that  brings  it  within 
the  precise  circumstaoces  where  the  court  say 
that  no  penalty  would  be  incurred.  There  is  no 
distinction  between  this  case  and  Pletts  t.  BeaiHe 
{uin  8up,),  and  I  submit  that  there  is  aa  much,  or 
rather  more,  in  favour  of  the  respondents  here 
than  there  was  in  Pletts  v.  Beattte  {vM  9up,)  aa 
nothing  took  place  at  Mill-street  which  consti- 
tuted either  a  sale  or  an  executory  contract  for 
sale.    He  referred  to 

Saunders  t.  Thomey,  78  L.  T.  Bep.  627. 

Sir  BobeH  Finlay  (8..G.)  in  reply. 

Lawsance,  J. — ^The  question  to  be  decided 
in  this  case  is  whether  there  was  a  sale  of  beer  by 
retail  at  the  Mill-street  office  in  Cardiff,  and  that 
was  the  only  4uestion  that  was  before  the  magis- 
trates. The  magistrates  have  set  out  the  whole 
facts  of  the  case,  and  they  have  come  to  the  con- 
(dusion  that  there  was  no  such  sale  of  beer.  Mr. 
Gtarland,  the  respondents'  manager,  in  effect 
said :  "  If  I  take  your  order  here,"  that  is,  at 
Mill-street, "  and  do  nothing  at  all  further  than 
forward  it  to  my  office  to  oe  either  accepted  or 
rejected,  I  am  not  doing  anything  contrary  to  the 
excise  statutes."  The  appellant,  on  the  other 
hand,  says :  "  That  is  quite  sufficient  for  me.  If 
you  take  the  order  here,  I  shall  show  that  there 
IS  a  sale  here."  That  sends  us  back  to  the  ques- 
tion whether  there  was  or  was  not  a  sale  at  the 
Mill-street  office.  That  question  does  not  seem 
to  me  to  depend  on  any  of  the  cases  that  have 
been  cited,  in  my  judgment  there  was  no  sale 
at  the  MiU-street  office,  and  it  is  clear,  as  my 
brother  Channell  has  pointed  out,  that  a  person 
in  such  circumstances  has  a  perfect  right  to 
protect  himself,  and  Mr.  Grarland,  knowing  per- 
xectly  well  what  had  been  decided  in  previous 
cases,  took  all  the  pains  he  could  to  protect  him- 
self. In  short,  what  it  comes  to  is  this,  that  he 
says :  "  I  will  not  sell  here ;  I  will  forward  your 
order,  and  they  (the  respondents)  may  do  as  they 
like  about  accepting  your  order  and  forwarding 
the  goods."  That  is  really  what  the  justices 
have  found,  not,  however,  in  such  a  manner  as  to 
bind  us  by  theii*  finding,  for  they  have  left  it  open 
to  us  to  say  whether  or  not  upon  these  facts  there 
was  or  was  not  a  sale.  I  certainly  agree  with  the 
conclusion  to  which  they  came,  that  under  the 
circumstances  there  was  no  sale  of  the  beer  at 
Mill-street.  The  appeal  therefore  must  be 
dismissed. 

Ohaknell,  J. — I  am  of  the  same  opinion. 
The  offence  that  is  charged  against  the  respon- 
dents is  selling  "at  any  other  house  or  place 
than  the  house  or  premises  specified  in  the 
licence,"  under  sect.  37  of  23  &  24  Y  ict.  c.  113.  The 
first  question  that  arises  is,  what  is  meant  by 
**  selling  "  in  that  section  P  It  might  be  held,  on 
the  one  hand,  that  there  was  no  sale  until  the 


passed,  and  that  that  was  what 


meant  by  this  section,  and  in  some  of  the 
there  is  an  indication  oocasionaUy  that  that  has 
been  thought  to  be  what  was  required.    But,  on 
the  other  nand,  "selling"  might  be  satisfied  by 
the  making  of  an  executory  contract  for   tiie 
future  sale — no  property  passing,  but  the  ma-lnTig 
of  a  binding  contract  between  the  parties — a  oon- 
tract  which  would  bind,  on  the  one  hand,  the 
seller  to  sell  and  deliver  a  certain  quantity  of 
goods  corresponding  to  the  order,  and,  on  the 
other  hand,  the  purchaser  to  accept  these  goods 
when  delivered,  the  whole  beins  an  executory 
contract  to  be  carried  out  at  a  ruture  date,     x 
think  that  the  authorities  which  have  been  quoted 
to  us  establish  that  an  executoi^  contract    ia 
sufficient  to  bring  the  parties  within  this  and 
other  correspondi]^  sections.    StaUard  v.  McurkM 
{ubi  svp.)  and  Pletts  v.  Camf^bell  (vbi  ^vp.)  seem 
to  show  that,  and  the  Scotch  case  of  UuUd  v. 
Freeman  {tUn  nip.),  the  most  recent  of  all,  oer- 
tsinly  shows  the  same,  provided  that  the  law  of 
Scotland  is  for  this  purpose  to  be  taken  to  be 
the  same   as    the  law  of   England.      On   the 
whole,    therefore,   the   authorities  seem  to  me 
to  be  fairly  clear  to  show  that  an  executory  con- 
tract is  within  the  section,  and  that  it  la  not 
necessary,  in  order  to  make  the  transaction   an 
offence,  that  property  should  have  passed;  bat 
still  to  have  a  sale  in  any  sense  it  is  quite  clear 
that  there  must  be  a  contract.  Now,  the  difficult 
in  the  present  case  as  to  the  alleged  sale  at  Mlll- 
street  is  as  to  whether  or  not  there  was  a  con- 
tract, and  it  seems  to  me  that,  as  we  must  take 
these  facts,    it   is  clear  that  there  was  not  a 
contract     The  case  of  Orainger  v.  Oimgh  {yhi 
sup,),  in  the  House  of  Lords,  is  extremely  similar 
upon  this  point,  and  I  do  not  think  it  is  a  point 
about  which  there  could  be  much  doubt.      It 
simply  comes  to  this,  that  the  delivery  of   an 
order  does  not  amount  to  a  contract  unless  that 
order  is  accepted;   when  the  order  is  accepted 
then  there  is  a  contract    In  this  particular  case 
Qarland,  the  agent  of  the  sellers,  said,  *'  I  will 
pass  on  an  order."    It  is  exactly  the  same  sort  of 
thing  the  agent  did  in  Qrainaer  v.  Oough  (ubi 
«up.) ;  he  forwarded  on  the  order,  and  there  wae 
no  acceptance  of  the  order  until  the  prindpal  had 
seen  it  and  the  contract  had  been  made.  Garland 
in  the  present  case  intended  to  do  that,  and  the 
meeting  was  for  the  very  purpose  of  raising  the 
point  as  to  whether  this  was  legal  or  not    The 
appellant  contended  that  the  mere  having  an 
office  where  orders  were  taken  was  enough.    It  is 
not  enough,  because  the  taking  of  an  order  does 
not  make  a  contract  if  the  order  is  only  taken  for 
the  purpose  of  being  forwarded  on,  and  is  not 
accepted  then.     The  result  of  that  seems  to  be 
that  there  was  no  contract  at  Mill-street  and, 
therefore,  at  that  moment  no  offence  was  com- 
mitted.    The  appellant  could  not  in  my  judg- 
ment, have  gone  straight  away  from  the  office  at 
Mill-street  to  the  magistrates  and  laid  his  infor- 
mation, and  taken  out  a  summons  on  the  ground 
that  an  offence  had  been  committed,  as  the  offence 
had  not  been  committed  at  that   date,  because 
there  was  no  contract    Then  the  matter  pro- 
ceeded,   and   something   was   done    which   Mr. 
Garlajid,  no  doubt,  intended  to  correspond  with 
what  was  contained  in  the  postcard  in  PleUs  v. 
Beattie  {ubi  sup.),  namely,  an  authority  to  appro- 
priate the  goods  so  as  to  make  the  contract  com- 


MAGISTRATES'  OASES. 


lor 


mm 


Q.B.  DiY.] 


OoBNFOBD  V.  The  Oablton  Bank  liiMVtf^J, 


•  • 


[Q  B.  Div. 


I^leie«t  Pellett-street,  the  place  to  which  he  was 
«oiiig   to   send   the    order.      As   the  Solicitor- 
Oeneral  has  pointed  ont,    it   is    very   doubtful 
whether  he  sot  that  authori^,  because  the  point 
of  the  authority  in  PleiU  t.  BecUiie  (ubi  sup,)  was 
''I  assent  to  the  appropriation  by  you  at  the 
place,  Ac.**    In  the  present  case  the  whole  con- 
'versatiea  is  about  the  place  of  appropriation,  and 
sot  OB  to  the  person  wno  was  to  appropriate,  and 
theve  is  a  good  deal  of  doubt  whetner  the  facte  as 
bere  set  out  amount    to  an  authority   to  the 
v«ndocB  to  appropriate  the  goods  finally  so  as  to 
bin")  the  pvuohaser  when  the  purchaser  was  not 
preeeat  and  assenting  to  the  appropriation.    The 
purchaser  does  assent  to  the  place,  and  the  assent- 
uifi  to  a  place  where  he  did  not  mean  to  go,  and 
where  he  was  not  supposed  to  be  present,  may 
amount  to  an  authority  to  the  seUer  to  appro- 
priate   without  any  subsequent   words.     Tnat, 
noweTer,  is  left  in  considerable  doubt ;  but,  sup- 
posing it  was  an  authority  to  the  vendors  to 
appropriate,  it  seems  to  me  that  what  took  place 
does  amount  to  a  sufficient  appropriation.    U,  on 
the  other  hand,  there  was  no  authority,  and  the 
iaansaction  was  merely  the  setting  apart  some 
bottles  to  correspond  with  the  order,  that  would 
not  pass  any  property,  unless  there  was  a  prior 
assent  by  the  purchaser.    That  part  of  the  case 
seems  to  me  to  oe  left  slightly  in  doubt,  but  the 
fusts  are  really  so  similar  to  those  in  Pletts  v. 
BeMie  (tAi  nip.)  that  there  would  be  considerable 
diflculty  in  distinguishing  the  cases,  if  that  were 
necessary.    There  is,  howcTer,  a  possible  doubt 
about  those  findings,  but  it  is  only  material  here 
if  the  appellant  were  entitled  to  say  that  an 
offence  was  committed  by  the  deliyery  of  these 
eoods  at  his  (the  appeUant's)  address   on  the 
Ist  April.     I  think  the  appellant  is  not  entitled 
to  do  that  u^n  this  case,  not  because  he  mieht 
not  have  raised  it  before  the  magistrates,  but 
because  it  is  clear  that  that  point  was  not  in  fact 
made  before  the  magistrates.    The  magistrates 
deal  only,  but  deal  as  an  alternative  as  it  were, 
with  the  question  whether  the  sale  was  at  Mill- 
street  or  at  Pellett-street ;  and  they  have  never 
for  a  moment  cousidered — and  I  think  they  were 
not  asked  to  consider — ^the  question  of  a  possible 
sale  at  Canton,  the  residence  of  the  appellant. 
The  whole  purpose  of  the  proceedings  was  to 
ascertain  whether  or  not  it  was  lawful  to  take 
orders  at  Mill-street ;  consequently,  I  do  not  think 
we  ought  to  send  the  case  back  to  the  magistrates 
to  consider  whether  there  was  an  offence  com- 
mitted at  Cathedral-road,  Cantoi^  the  residence 
of  the  appellant.    I  am  not  at  present  satisfied 
that  there  was  such  an  offence  committed,  because 
PIM$  V.  Beattie  (ubi  8up.)  is  so  like  the  present 
case  that  we  could  not  hold  that  the  offence  was 
there  committed.    When  Wills,  J.,  in  PUtU  v. 
Beattie  {uin  9up.),  says,  "  Those  provisions '' — that 
is,  the  provisions  of  the  Licensing  Acts — "are 
aatisfied  if  the  substantial  elements  of  a  sale  take 
place  on  the  licensed  premises  though  the  beer  is 
consumed  or  delivered  off  them,"  he  was  consider, 
ing  the  question  between  a  sale  at  one  place  and 
something  subsequent,  but  he  was  not  consider- 
inff  at  all  the  question  of  the  sale  having  possibly 
taken  place  at  an  earlier  time;  and  the  result 
seems  to  be  that  you  are  to  look  at  the  substance 
of  the  thing  and  not  at  the  technicality,  and,  even 
if  in  law  the  whole  transaction  were  not  complete 
until  the  goods  were  delivered,  yet,  if  the  sub-  I 


stance  of  the  matter  took"  plBlbe' before  delivery, 
then  the  sale  is  to  be  taken  f6i^.the  pfirposee  of 
these  statutes  to  be  before  the  delivery.*  i^  he 
meant  that,  it  seems  absolutely  applic&ble^tq^thd 
present  case ;  and  it  would  seem,  for  the  -pntpcRfiik 
of  this  statute,  that  the  sale  was  sufficiently  com- 
plete at  Pellett-street  before  delivery,  although 
for  some  purposes  the  final  contract  might  not 
have  been  completed  until  the  goods  were 
delivered.  That  seems  to  me  to  be  what 
WUls,  J.  meant  in  that  case,  and  it  would  be 
applicable  here  if  we  had  to  consider  whether  or 
not  any  offence  had  been  committed  by  the 
delivery  at  the  appellant's  residence.  On  the 
whole,  I  think  we  have  not  to  consider  that — we 
have  only  to  consider  and  decide  as  to  whether 
there  was  an  offence  at  Mill-street;  but,  if  we 
have  got  to  consider  the  other  question,  then  my 
view  at  present  is  that  there  was  no  offence  com- 
mitted at  Cant<»n.  On  these  groimds  I  think  the 
decision  of  the  magistrates  must  be  affirmed. 

Appeal  diimiesed. 

Solicitor  for  the  appellant.  The  Solicitor  of 
Inland  Revenue. 

Solicitors  for  the  respondent.  Press,  Inship,  and 
Press,  Bristol. 


Jan,  18, 19,  and  20, 1899. 

(Before  Dabling,  J.) 

CoBNFOBD   v.   The   Cablton   Bank 
Limited,  (a) 

Corporation — Action  against — Malicious  prosecu- 
iion— Express  malice— ^Liability  of  corporation. 

An  action  for  malicums  prosecution  lies  against  a 
corporation  where  a  servant  or  agent  of  the  corpo- 
ration,  acting  within  the  scope  of  his  authority ,^ 
has  institute  a  prosecution  in  the  name  of  the 
corporation  against  the  plaintiff  maliciously  and 
without  reasonable  or  probable  cause, 

Edwards  v.  The  Midland  Railway  Ct^mpany  (4^ 
L,  T,  Eep,  694;  6  Q.  B,  Div,  2S7)  followed, 

Stevens  v.  The  Midland  Railway  Company  (10 
Exch,  352)  and  Abrath  v,  North-Eastom  Rail- 
way Company  (55  L.  T,  Bep.  63 ;  11  App  Cas, 
247)  observed  upon. 

This  was  an  action  for  malicious  prosecution 
against  the  defendant  corporation. 

The  facts  were  shortiy  as  follows . — The  defen- 
dants were  money-lenders.  They  advanced  a 
loan  of  51,  to  one  Gower.  The  plaintiff's  husband 
was  a  surety  for  Grower,  and,  on  becoming  surety^ 
he  filled  up  a  declaration  that  he  was  a  house- 
holder and  shopkeeper,  and  that  the  goods  at 
the  shop  kept  by  him  were  his.  Default  was 
made  in  repaying  the  loan,  and  defendants  levied 
an  execution  on  the  goods  at  the  shop.  The 
plaintiff  claimed  the  soods  as  hers,  and,  on  an 
interpleader  issue,  judgment  was  given  in  her 
favour,  the  judge  declarinff  that  there  was  no  intent 
to  defraud  on  the  part  of  the  parties  to  the  bill. 
Subsequentijr  an  agent  of  the  defendants  pro&e- 
cuted  the  plaintiff  for  conspiring  with  her  husband 
and  Gbwer  to  defraud  the  defendants.  The  charge 
was  dismissed. 

The  plaintiff  then  brought  her  action  for  mali- 
cious prosecution.  After  the  evidence  was  eiven 
the  question  was  raised  by  counsel  for  the  dafeu- 

(a)  Beportad  by  J.  Andkbw  Stbahan,  Esq.,  Barrister-at-Law. 
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<dant0  whetherc^^^V^^CMi  would  lie  against  tbam,  a 
oorporation,  to,  iMtam  which  it  was  neoegoniy  to 
prove  imaUoe. 
/\l3ie  "ii.rtfam6Dte  appear  snfficientlj  from  the 

*  '  Manhall  HaO,  Q.G.  (T.  If.  8tetfen9  with  him) 
for  the  plidntiff . 

Eo8e  Inne9  (J.  HutU  with  him)  fer  the  defen- 
daatB. 

Jan.  20.— Dablino,  J.  read  the  following  judg- 
ment;— Thie  is  an  action  to  recoyer  damages 
against  the  defendants  on  the  nonnd  of  malicious 
prosecution  without  reasonable  and  probable 
cause.  The  trial  took  place  before  me,  without  a 
jury,  on  the  18th  and  l9th  of  this  month.  As  I 
haTe  not  to  sum  up  the  eyidence  to  the  J'>iT»  ^^ 
is  sufficient  for  me  to  say  th*«t  I  am  satisfied  the 

Eroseoution  instituti>d  against  the  plaintiif  and 
er  husband  and  Qower  was  without  reasonable 
and  probable  cause*  and  that  the  defendants  were, 
in  directing  that  prosecution,  aUcting  with  malice, 
in  the  sense  that  thej  were  actuated  by  such 
motiyes  as  wouM  be  malice  in  law,  were  tney  the 
motiyes  of  a  priyi^  person.    In  my  notes  d  the 
eyidenoe  will  be  found,  I  think,  ample  justification 
for  this  opinion.    It  was  contended  on  behalf 
of  the  defendants  that  no  action  for  malicions 
prosecution  can  lie  against  a  limited  company  or 
corporation,  because  malice  cannot  be  imput«^ 
to  them.    The  following  authorities  were  cited : 
Stevens  y.  Midland  Counties  Batkoay  Company 
(10  Exch.  352) ;  Edwards  y.  The  Midland  EaUway 
Oompany  (43  L.  T.  Rep.  694 ;  6  Q.  B.  Diy.  287) ; 
Abratk  y.  North»Eastern  BcMway  Company  (55 
L.  T.  Bep.  63;    H    App.  Gas.  247);   Kemf  y. 
€owraae  and  Co.  (7  Times  L.  Bep.  50) ;  NevtU  y. 
"The  Fine  Arts  avd  General  Inswrance  Company 
f 72  L.  T   Bep.  525 ;   (1895)  2  Q.  B.  156} ;  and 
Henderson  y.   Midland    Railway    Company    (25 
L.  T.  Bep.  881).    1  understand  the  judgment  of 
the  learned  judge  in  Edwards  y.   The  Midland 
Railway  Company  as  being  a  direct  authority  that 
euch  an  action  as  this  one  would  lie  against  the 
present  defendants.    In  that  case  Fry,  J.  (as  he 
then  was)  deliyered  his  coDsidered  ^udffment  after 
further  consideration  of  a  case  tned  oefore  him 
at  -assizes.    The  judgment  of  Fiy,  J.  appears  to 
me  in  direct  conflict  with  the  judgment  of  Alder- 
eon,  B.  in  Stevens  y.  The  Midland  Counties  Railway 
Company ;  but  it  is  to  be  obseryed  that  the  other 
Barons  of  the  Exchequer,  Piatt  and  Martin,  BB., 
expressly  guarded  themselyes  against  deciding 
that  such  an  action  as  this  cannot  lie  against  a 
corporation  aggregate,  declaring  it  to  be  unnecee- 
sary  to  decide  that  question  in  that  particular 
case.    The  obsenrations  of  Alderson,  B.  therefore 
appear  to  me  to  be  obiter  dicta.    This  cannot  be 
said  of  the  rulinir  of   Kry,  J.  in  thn  case  cited. 
The  decision  of  the  H<>use  of  Lords  in  Abrath 
y.  North'Etutem  Railway   Convpany  was  giyen 
in  1886,  six  years  after  the  judgment  of  Fry,  J. 
in  Edwards  y.  The  Midland  Railway  Company. 
The  latter  case  was  not  cited  in  the  case  of  Abrath 
V.   North-Eastem   Railway    Company,    nor  was 
the  decision  of  the  point  now  in  question  neoes- 
i^ary  in  that  case,  as  was  expressly  stated  by  the 
Jjord  Chancellor  and  Lord  Fitzgendd.    Yet  Lord 
J^ramwell  took  that  occasion  to  deliyer  a  judg- 
ment which,  were  it  binding  upon  me,  wouhi 
oblige  me  to  determine  this  case  in  fayour  of  the 
defendants    For  the  opinion  of  Lord  Bramwell  on 


any  matter  of  law  it  is  impossible  not  to  entertain 
the  highest  respect;  but  I  confess  that  in  thie 
instance  his  reasoning  appears  to  me  inoondnsiye. 
He  admits  that  a  corporation  may  be  liable  for 
the  malicious  publication  of  a  libel,  bat  says  a 
corporation  is  incapable  of  actual  malice,  holding, 
therefore,  that  they  are  capable  of  implied  malioe 
*-that  is,  of  malice  implied  by  law.  Bat  tbi«  is 
to  say  that  the  law  will  declare  a  oertain  thin^^ 
maUoe  in  a  corporation— Ksannot  possibly  exist, 
and  then  wiU  proceed  to  imply  it  To  state  the 
matter  thus  semnM  to  me  sufficient  to  show  that 
the  distinction  attempted  between  malicions  libel 
and  malicious  prosecution,  as  within  the  oompe> 
tency  of  corporations  or  companies,  is  founded  in 
fallacy.  The  judgments  of  Alderson,  B.  and  of 
Lord  Bramwell  proceeded  upon  the  ground  that  a 
corporation  aggregate  has  not  a  "mind,"  and, 
thmf ore,  cannot  entertain  malice.  If  malioe  in 
law  were  synonymous  with  "  malioe "  in  Freooh 
— a  sort  of  espnt  tinged  with  ill  nature — I  should 
entirely  agree.  In  such  a  sense  a  oorporatioa 
would  be  as  incapable  of  malice  as  of  wit.  But 
of   malice — actual   malice — ^in  a  legal    sense,  I 


think  a  corporation  is  capable      My  jadgment^ 
therefore,  is  for  the  plaintiif,  and  I  ttooooo  the 


damaoes  at  lOOZ.  In  case  there  should  be 
appc»3  from  my  dedsion,  I  may  refer  to  the  g 
of  The  Bank  of  New  South  Wales  y.  Oweton  {4^ 
L.  T.  Bep.  500 ;  4  App.  Cas.  270)  as  not  withool 
bearing  on  this  question. 

Judgment  for  the  plaintif. 

Solicitor  for  the  plaintiff,  E.  H.  Waugh,  for 
H.  G.  Phillips^  Hastings. 
Solicitor  for  the  defendants,  8.  J.  Debenham. 


Friday,  Jan.  20, 1899. 
(Before  Lawbangb  and  Channbll,  JJ.) 

Bsa.  V.  Powell  and  anothbs,  Otbbsbbbs  or 

Upton  Bishop,  (a) 

Local  government — Overseers^^Assistant  ocenser 
— Appointment — Access  to  rate  bocks — Loed 
Government  Act  1894  (56  Jt  57  Vict  e.  73), 
s.  5  (1). 

Under  sect.  5  (1)  of  the  Local  Government  Act  18H 
an  assistant  overseer  may  be  appointed  vaUdlfi 
by  a  mere  resolution  of  the  parish  eouncil,  tibe 
minutes  of  which  are  not  under  the  hamde  <mi 
seals  of  the  chairman  and  two  other  memben  cf 
the  council.  * 

An  assistant  overseer  is  entitled  m  againei  fht 
overseers  to  have  access  to  the  rate  hooke  oj  ^ 
parish  for  the  purpose  of  enabling  kim  to  dis- 
charge his  duties  as  assistant  overseer,  eMS 
though  the  overseers  hofve  declared  their  tuies- 
tion  of  themselves  collecting  the  rates. 

Bulb  nisi  for  a  mandamus  to  the  oyerseers  of  the 
parish  of  Upton  Bishop  directing  them  todeliTer 
up  the  rato  Dooks  for  the  parish  to  the  assLstant 
oyerseer  to  enable  him  to  perform  the  duties  of 
his  office. 

One  Baldwin  had  been  appointed  in  1896 
assistioit  oyerseer  of  the  parish  of  Upton  BiBbop 
by  the  parish  council  under  the  powers  conf  erreo 
by  sect.  5  (1)  of  the  Local  Qoyemment  Act  189i 
(56  A  57  Vict,  c.  73). 

(•>  Itoportad  by  J.  Amdbsw  SraAHAS,  laq.. 
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He  had  diaoharged  the  duties  of  the  of&ob  during 
and  1897. 

In  1886  a  new  pariah  oounoil  passed  a  resoln- 
tian  dismiiwing  him  from  the  office,  and  appointed 
one  Richard  Williams,  the  present  proseontor, 
asnatant  oTerseer  in  his  stead 

The  OTOt'DOM'B,  resenting  Baldwin's  dismissal, 
nfnsed  to  gite  Williams  aooess  to  the  rate  hooks, 
dsnlariTig  it  to  he  their  intention  to  collect  the  rates 
tfaemselTes. 

Williame  then  obtained  the  role  niti  against 
which  oanse  was  now  shown. 

Comer  {A.  H.  Poyaer  with  him)  showed  canse. 

—I  resLst  this  role  on  two  glands :  (1)  On  the 

;0Toand  that  Williams  has  not  been  properly  or 

legaily  appointed  assistant  overseer  by  the  parish 

^x>mu}iL     (2)  On    the    g^und   that,  if  properly 

^pointed,  he  has  no  right  as  against  the  overseers 

to  possession  of  thn  rate  booKH.    As  to  the  first 

cromid,  sect.  3  (9)  of  the  Local  Government  Act 

1894  enacts  that  every  parish  council  shall  be  a 

bedy  corporate,  and  that  '*  any  act  of  the  conncil 

fliay  be  sig^iified  by  an  instmment  executed  at  a 

meeting  of  the  council  and  under  the  hands  or, 

if  an  instrument  under  seal  is  required,  under  the 

hsnds  and  seals  of  the  chairman  presiding  at  the 

meeting  and  two  other  members  of  the  council." 

Being  a  corporate  body,  the  ordinary  rule  applies 

as  to  their  appointment  of  officers,  namely,  that 

this  can  be  done  by  them  only  by  an  instrument 

under  seal: 

Jfoyw',  ^.,  of    Ludlow  V.  Charlton,  6  M.  db  W. 

AutHm  V.  BeiKntU  Qreen  (Quardiane  of),  29  L   T. 
Sep.  807 ;  L.  Bep.  9  C.  P.  91. 

It  is  true  the  parish  council  has  no  seal  of  its 
own,  but  this  section  and  schedule  1,  part  iii.  (4), 
substitute  the  seals  of  the  chairman  and  two 
members  for   a   corporate   seal.     Accordingly, 
where  a  mmiieipal  corporation  would  have  to  use 
the  corporate   seal  to    validate  their  acts,    a 
parish  council  have  to  use  the  seals  of  the  chair- 
man and   two   members      Here  Richards   was 
apiKnnted  by  resolution  of  the  council,  and  the 
<miy  record  or  evidence  of  his  appointment  is  the 
minutes  of  it  in  the  proceedings  of  the  council. 
These  are  not  under  the  teals  oithe  chairman  and 
two  members.    [Ohaknell,  J. — This  mav  prove 
a  point    of    substance   rather    than   of  form. 
Formerly  under  sect.  7  of  59  Qeo.  8,  c.  12,  there 
were  two  prooeedings-Hfche  nomination  and  dedanu 
tion  of  duties  to  be  performed  by  the  vestry  and 
the  ^»pointment  by  the  justices  under  a  warrant 
reciting  the  duties  to  be  performed.    Apparently 
here  there  was  merely  a  nomination  witnout  any 
dsolaraticm  of  duties.]    My  second  point  is  that 
when  the  overseers  are  williog  to  do  aU  the  duties 
themselvee,  th^  are  under  no  obligation  to  hand 
over  the  books  to  the  assistant  overseer.     The 
case  of  Beg.  v.  Oveneert  of  Chrieiehureh  (27  L.  J. 
28,  Hag.  Oas.)  is  distinguishable  from  our  case. 
There  tiie  ap^^licant  was  not  an  assistant  over- 
seer, but  a  rate  collector,  and  practically  what 
the  court  held  was  that  when  a  rate  collector  is 
appointed  tihe  duties  of  the  overseers  as  to  ool- 
leoiang  the  rates  are  transferred  to  the  collector. 
Here  no  duties  are  transferred  by  the  appoint- 
meutof  the  assistant  overseer.    Under  sect.  63  of 
the  Poor  Law  Amendment  Act  ISU  (7  &  8  Vict. 
c.  101),  overseers  are  liable  to  penalties  in  case 
thqr  tin  to  provide  funds  for  the  relief  of  the 


poor,  and  sect.  61  expressly  provides  that  the- 
appointment  of  an  assistant  overseer  is  not  to 
reheve  them.  [Ghajtnsll,  J. — ^It  seems  to  me 
not  to  matter  much  what  obligation  the  law  puts 
upon  overseers.  The  real  question  is,  has  the^ 
assistant  overseer  a  lesal  right  to  have  possession 
of  the  rate  books  P  If  he  has,  we  must  enforce 
it.] 

A.  T.  Lawrence,  Q.C.  (Daniell  with  him).— 
There  seems  to  be  some  misunderstanding  on  the 
other  side  as  to  what  we  ask  for.  We  do  not 
claim  for  the  assistant  overseer  the  exclusive  pos- 
session of  the  rate  books.  All  we  claim  is  that 
he  should  have  such  possession  of  them  as  wiU 
enable  him  to  discharge  the  duties  of  his  office. 
Borne  doubt  was  expreseed  as  to  whether  there 
were  any  duties  unless  these  were  expressly  pre- 
scribed when  he  was  appointed,  but  it  has  been 
decided  that  on  a  general  appointment  the  assis- 
tant overseer  has  to  perform  all  the  duties  of  an 
assistant  overseer : 

SkingUy  v.  8urrag§,  11  M.  A  W.  508. 

The  question,  then,  comes  to  this,  is  the  assistant 
overseer  the  servant  of  the  overseers  or  of  the 
parish  P  If  he  is  the  servant  of  the  overseers,  then 
of  course  he  can  be  excluded  by  them  from  aecess 
to  the  rate  books.  If  he  is  the  servant  of  the  parish^ 
he  is  entitied  to  have  access  to  them  in  order  to  enable 
him  to  discharge  his  duties.  The  rate  books  of 
the  parish  are  the  propertv  of  the  parish  council 
(LooeJ  Gk>vemment  Act  lo94,  s.  17  (7),  and  the 
rates  collected  in  the  parish  have  been  held  to  be 
the  property  of  the  parish  council  for  the  purposes 
of  indictment :  (see  the  ChrUtehureh  case  in  tiie 
court  below,  reported  21  J.  P.  135).  And  it  is 
clear  the  assistant  overseer  is  the  servant  of  the 
parish.  The  law  gives  the  parish  council  the 
right  to  appoint  an  assistant  overseer  whether  the 
overseers  want  one  appointed  or  not,  and  it 
attaches  certain  duties  to  his  office.  This  being 
BO,  the  overseers  have  no  ri^ht  to  do  any  act 
which  would  prevent  the  assistant  overseer  dis- 
charging his  statutorv  duties.  As  to  the  form 
of  appointment,  it  had  been  held  under  sect.  189 
of  the  Public  Health  Act  1894,  which  is  in  pari 
materid  with  sect.  5  of  the  Local  Qovemment  Act 
1894,  that  officers  might  be  validly  appointed  by 
resolution  only  : 

Smith  ▼.  Hint,  23  L.  T.  Kep.  665. 

Ohankell,  J. — We  think  the  rule  must  go. 
Its  form  must,  however,  be  modified  so  as  to 
make  it  clear  that  the  prosecutor  is  not  entitied 
to  the  excQusive  possession  of  the  books.  The 
words  "for  the  puri>ose  of  enabling  him  to 
perform  the  duties  of  his  office  "  must  be  inserted. 
The  result  of  that  is  that,  when  he  is  not  wanting 
them,  the  overseers  will  be  entitied  to  have  them 
as  they  may  want  to  perform  their  own  duties.  It 
rather  looks  as  if  the  rates  in  this  parish  will  be 
promptiy  coUected.  ^^  ^,^^^^ 

Solicitors  for  the  prosecutor,  Oisnng,  Shelton, 
and  Co,,  for  AdarM,  itoss. 

Solicitors  for  the  respondents,  Bennett  and  Co., 
for  Comer  and  Co,,  Hereford. 
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Edwabdb  (app.)  V.  PiTBNSLi.  (respe.). 


[Q.B.  Div. 


Monday,  Jan.  23, 1899. 

(Before  Lawbancb  and  Chankbll,  JJ.) 

Edwabdb  (app.)  v.  Pubnbll  (resps )  (a) 

Weights  and  measwres — Coal — 8aU  of—Tiekei — 
Coal  weighed  at  pu/reh4uers*  on  delivery^  Weights 
and  Measv/res  Act  1889  (52  &  53  Vict,  c.  21), 
s.  21  (1),  (2). 

By  the  Weights  and  Measwres  Act  1889  (52  &  53 
Vict.  c.  21),  8.  21  (1)  it  is  provided  that :  -  Where 
any  quantity  of  coal  exceeding  two  hund/red- 
weight  is  delivered  by  means  oj  any  vehicle  to 
a  jmrchaser,  the  seller  of  the  coal  shall  there' 
with  deliver,  or  cause  to  he  delivered,  or  to  he 
sent  by  post  or  otherwise,  to  the  purchaser  or  his 
servant,  before  any  part  of  the  coal  is  unloaded, 
a  ticket  or  note  according  to  the  form  in  the 
third  schedule  to  this  A<A,  or  according  to  a 
form  to  the  like  effect. " 

The  respondents  used  to  supply  the  D.  C.  Asylum 
vnth  coed,  who  had  a  weianbridge  upon  which 
all  goods  supplied  to  them  nad  to  be  weighed. 

The  respondents  sent  to  the  asylum  more  than 
2cwt.  of  coal  in  bulk  in  a  vehicle,  and  their 
carter  was  provided  with  a  ticket  in  a  book  in 
the  form  in  the  schedule  to  the  Act,  with  the 
exception  that  the  weights  were  left  in  blank. 

The  asylum  storekeeper  weighed  the  coal  on  arrival, 
and  filled  in,  at  the  request  of  the  carter,  the 
weights  of  the  coal  and  vehicle,  the  tare  weight 
of  the  vehicle,  and  the  net  weight  of  the  coal. 
The  carter  then  tore  out  the  ticket,  and  handed 
it  to  the  storekeeper. 

Delivery  of  the  com  was  not  accepted,  nor  u>as  any 
part  thereof  unloaded,  until  the  ticket  had  been 

Jfill^d  in  and  delivered  to  the  storekeeper. 

The  m^agistrates  were  of  opinion  that  no  offence 
had  been  committed  unaer  sect  21  (1)  of  the 
Weights  and  Measwres  Act  1889. 

Held,  that  the  m,agistrates  were  right 

Oasb  stated. 

An  information  was  preferred  by  the  appellant 
against  the  respondents  under  The  Weights 
and  Measures  Act  1889  (52  &  53  Yiot.  c.  21), 
8. 21  (1),  (2),  that  they,  on  the  14th  June  1898,  at 
Exminster,  in  the  county  of  Devon,  being  the 
sellers  of  a  certain  quantity  of  coal  exceeding 
2cwt.  (such  coal  being  delivered  by  means  of  a 
vehicle  to  a  purchaser)  did  not  d^-liver  or  cause  to 
be  delivered  or  sent  by  post  or  otherwise  to  the 
purchaser  or  his  servant  before  any  part  of  such 
coal  was  unloaded,  a  ticket  or  note  according  to 
the  form  in  the  third  schedule  to  the  Act,  or 
according  to  a  form  to  the  like  effect. 

The  responderits  are  coal  merchants  canrinff 
on  business  at  Exeter  and  are  in  the  habit  of 
supplying  coal  to  the  Devon  County  Asylum  at 
Exminster,  hereinafter  called  the  purchasers. 
The  committee  of  the  asylum,  who  are  members 
of  and  appointed  by  the  county  council,  have  a 
duly  stamped  and  certified  weighing  instrument, 
viz.,  a  weignbridge,  on  their  premises,  and  require 
all  goods  supplied  to  the  asylum  to  be  weighed 
on  this  weignbridge  and  the  weight  there  ascer- 
tained before  delivery  is  accepted  oy  l^em. 

On  the  14th  July  1898  the  respondents,  at  the 
request  of  the  purchajsers,  sent  more  than  2  cwt. 
•of  coal,  viz.,  1  ton  3qr8.,  in  bulk  in  one  of  their 
vehicles  in  charge  oi  one  of  their  carters  to  the 
■asylum. 

(aj  Bepoited  by  W.  di  B.  Hbrbibt,  Eaq.,  B&rristar-at-Lftw. 


The  carter  was  provided  with  a  ticket  oon- 
tained  in  a  book  of  forms,  according  to  the  f on& 
contained  in  the  3rd  schedule  to  the  Act^  with 
the  exception  that  the  weight  of  the  coal  and 
vehicle,  the  tare  weiffht  of  the  vehicle,  and  the 
net  weight  of  the  coal  delivered  to  the  pnrchaaers 
were  not  entered  thereon,  but  were  left  in  blank. 

Upon  arrival  at  the  asylum  the  vehide  and  the 
coal  contained  therein  were  weighed  upon  the 
asylum  weighbridge  by  the  carter  and  die  pur- 
chasers' storekeeper,  in  pursuance  of  a  stanaHi^ 
arrangement  between  the  purchasers  and  the 
respondents;  and  the  storekeeper,  at  the  request 
of  the  carter  and  acting  for  tnat  purpoee  as  his 
agent,  filled  in  upon  the  ticket  the  weight  of  the 
coal  and  vehide,  the  tare  weight  of  the  vdiiele^ 
and  the  net  weight  of  the  coal  delivered  to  the 
purchasers.  The  ticket  having  been  thus  filled 
in  was  detached  from  the  book  of  forms  and 
delivered  by  the  carter  to  the  purchasers'  servant. 

Delivei7  of  the  coal  was  not  accepted  by  ib» 
purchasers  nor  was  any  part  thereof  unloaded 
until  the  tickets  had  been  filled  in  and  deliv^nred 
to  the  purchasers*  servant. 

Upon  the  above  facts  the  magistrates  were  of 
opinion  that,  it  having  been  proved  to  their  satis- 
faction that  a  ticket  in  tbe  form  in  s<^ed.  3  of 
the  Act  had  been  delivered  by  the  respondents' 
servant  to  the  purchasers'  servant  before  any  part 
of  the  coal  was  delivered  or  unloaded,  they  ought 
not  to  admit  any  evidence  as  to  how  or  wheoi  the 
ticket  had  been  fiUed  up,  considering  that  such 
evidence  could  only  be  material  if  the  char|^ 
were  one  under  sect.  22  and  not  to  a  charge  as  in 
this  case  under  sect.  21. 

The  appellant  however  contended  that  the 
mapstrates  oueht  to  go  behind  the  ticket  as 
dehvered,  and  uiat  the  coal  having  been  in  fact 
sent  out  in  bulk,  though  the  charge  was  made 
under  sect.  21,  the  provisions  of  sect.  22  (1)  should 
have  been  complied  with  or  no  ticket  could  have 
been  delivered  as  required  by  sect.  21,  and  that  the 
particulars  as  to  weight  non  having  been  entered 
upon  the  ticket  by  the  respondents  or  their 
servant  but.  by  the  servant  of  the  purchasers,  the 
ticket  was  not  in  the  form  required  by  sched.  3 
of  the  Act. 

In  consequence  of  this  contention  of  the  appel- 
lant, they  admitted  the  evidence  tendered  by  mm, 
but  they  were  stiU  of  opinion  that  no  offence  had 
been  committed  under  sect.  21  (1)  and  (2)  as 
charged  in  the  information,  and  they  dismissed 
the  information 

Kerly  {Duke,  Q.O.  with  him)  for  the  appellant. 

Foote,  Q.G.  for  the  respondents. 

Lawrange,  J. — In  my  judgment  the  whole  of 
the  requirements  of  sect.  21  have  in  this  case 
been  complied  with.  In  most  cases  no  doubt  the 
coal  should  be  weighed  as  it  comes  out  of  the 
yard,  but  there  are  cases  where  it  mig^^  ^ot  be 
compulsory  to  do  it  as  in  this  case.  Tms  is  not  a 
statute  to  protect  the  seller  against  his  servants, 
but  to  protect  the  purchaser.  The  appeal  must 
be  dismissed. 

Chaknell,  J. — I  am  of  the  same  opinion  that 
the  magistrates  were  right.  The  proceedings  are 
under  Met.  21,  and  thai  requires  that  where  any 
a  uantity  of  coal  exceeding  two  hundredweight  is 
delivered  by  means  of  any  vehicle  to  a  purchaser 
the  seller  of  the  coal  shall  deliver  to  the  pur- 
chaser, before  any  part  of  the  coal  is  unloadM,  a 
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q:b.  div.] 


GoBDON  (app.)  V.  Cank  (resp.)- 


[Q.B.  Div. 


in  acoordanoe  with  the  third  schedule  to 
the  Act.  That  was  done  here.  There  is  some- 
tfauiff  Bnpposed  to  be  laid  down  in  Knowles  ▼. 
SinSair  (7^  L.  T.  Rep.  G2A)  which  it  is  said  shows 
that  the  magistrates  were  wrong  in  this  case.  In 
this  case  all  that  the  ticket  haa  to  do  was  to  hare 
reference  to  the  weighing  which  here  was  at  the 
premiBes  of  the  pnrohaMrs.  I  think  that  this 
prosecution  was  misconceiyed.  A  point  that  was 
ar^rned  in  that  case  was  that  the  correct  weight 
was  the  correct  weight  at  the  time  of  deliyery  to 
the  purchaser,  but  the  court  said  that  the  ticket 
was  to  contain  the  particulars  of  some  previous 
weighing.    But  that  was  under  sect  22. 

Appeal  dismiued. 

Solicitors  for  the  appellant,  Fcrdy  Lloyd, 
BofrUett,  and  Michelmcre,  tor  Michelmore,  Exeter. 

Solicitors  for  the  respondents,  Coote,  Kingdom, 
and  CoUon^  for  Orehard,  Exeter. 


Thvraday,  Jan.  26,  1899. 

(Before  Lawrancb  and  Ohannbll,  J  J.) 

GoBDOK  (app.)  V.  Cann  (resp.)  (a) 

Local  govemment— Carry  lighU—One  hour  after 
euneei — One  hour  hefore  eunrise — Local  Chvem' 
mewt  Act  1888  (51  &  52  Vict  c.  41),  <.  85. 

The  Local  Chvemment  Act  1888  (51  &  52  Viet, 
e.  41),  8.  85,  after  declaring  a  bieyde  to  be  a  car- 
riage,  enacts :  **  During  the  period  between  one 
howr  after  9wnset  amd  one  hour  before  ewnriee 
every  person  riding  or  being  upon  such  carriage 
shau  carry  attached  to  the  carriage  a  lamp  whuh 
shall  be  so  constructed  and  placed  as  to  ^ahibit  a 
light  in  the  direction  in  which  he  is  proceeding, 
and  so  lighted  and  kept  lighted  as  to  afford 
adequaie  means  of  signalling  the  approach  and 
postHon  of  the  carriage,^'  and  it  further  promdes 
a  penalty  for  non-observance. 

By  the  Statutes  {Definition  of  Time)  Act  1880 
(43  &  4A  V%el,  c.  9) :  '*  Whenever  any  expression 
of  time  occurs  in  any  Act  of  ParUamMi,  deed^ 
or  other  legal  instrument,  the  time  referred  to 
shall,  unless  it  is  otherunse  specificalVg  stated,  be 
held  in  the  case  of  Great  Britain  to  be  Greenwich 
mean  time,*^ 

The  appellant  was  riding  a  bicycle  on  the 
19th  Aug.  1898  at  Bristol  without  a  li^ht  at 
8.16  p.m.  The  how  of  stmset  at  Greenwich  on 
that  aay  was  7.13  p.m.,  but  at  Bristol  it  vhu  ten 
minutes  later,  viz.,  7.23  p.m. 

The  justices  were  of  opinion  that  "  one  hour  after 
sunset "  meant  one  hour  after  sunset  at  Greenwich, 
and  convicted  the  appellant 

Held,  that  the  magistrates  were  wrong. 

Case  stated. 

The  appeUaot  on  the  19th  Aug.  1898  at  fifteen 
minutes  after  eight  o'clock  in  the  evening  (reckon- 
ing according  to  Greenwich  mean  time)  was  at 
dotnan-road,  a  highway  and  street  and  carriage- 
way within  the  city  of  Bristol  with  a  bicycle  on 
which  he  was  riding. 

There  was  no  lamp  attached  to  it  exhibiting 
any  light. 

A  police  constable  called  the  appellant's  atten- 
tion to  the  fact  by  sayingto  him  "It  is  time  your 
lamp  was  lighted.  The  appellant  replied, 
**  Lighting  up  time  is  not  until  8.20  p.m.,"  but  on 

(a)  Beported  by  W.  db  B.  Hbuut,  laq.,  B«rrliter-fti-Lftw. 

Mag.  Ca8.^Yol.  XIX. 


the  constable  telling  him  8.13  p.m.  was  the  proper 
time  for  lighting  up,  the  appellant  saying  he 
knew  better  rode  away,  giving  his  conect  name 
and  address,  it  being  then  8.16  p.m.  by  Green- 
wich mean  time. 

The  appellant  proceeded  to  ride  home  and 
would  in  due  course  arrive  there  in  about  a 
minute  afterwards. 

The  respondent  produced  in  evidence  a  letter 
which  the  appellant  admitted  was  in  his  hand- 
writing, which  was  as  follows : 

Qeorge  Qordoa  and  Sons,  Wholesale  Stationere  and 
Printen,  10,  Old  Xing-street,  Bristol,  25th  Ang.  1898.— 
The  Chief  Constable,  Bristol.— Dear  Sir,— On  Friday 
evening  last,  Aug.  18,  I  was  riding  my  bioyole  past 
Highbnry  Chapel,  Cotnan,  where  a  jwlioeman  on  dntj 
there  called  to  me  to  light  up.    As  the  time  was  only 

8.15  p.m.  I  objected,  and  dismonnted  to  endeavonrto 
prore  to  him  that  he  was  in  error.  He  wonld  not  listen 
to  any  argument,  bnt  said  that  if  I  got  ap  again  he 
would  require  my  name  and  address.  Of  course  as  the 
correct  time  to  light  up  was  8.23 1  refused  to  be  dictated 
to  and  got  on  my  machine  to  ride  home.  The  constable 
same  alter  me  and  called  on  me  to  dismount.  I  could 
easily  have  ridden  off  but  did  not  wish  to  produce  a 
scene,  and  so  got  off  and  gave  my  name  and  address, 
and  again  got  up,  after  being  again  reminded  that  I  was 
repeating  the  offence.  I  am  not  a  scorcher  but  a  very 
careful  rider.  May  I  ask  if  the  constable  was  acting 
(as  he  said  he  was)  within  his  instructions  in  what  he 
didP  I  wait  an  early  reply. — Tours  truly,  Gsoaas 
QoBDON,  jun. 

In  consequence  the  chief  su|>erintendent  was 
authorised  to  laj  the  inf ormabon  and  ohtain  a 
decision  on  the  point  of  law  raised  by  the  appel- 
lant. 

The  solicitors  on  both  sides  admitted,  and  the 
justices  found  as .  a  fact,  that  on  the  19th  Aug. 
1898  the  hour  of  sunset  at  Bristol  was  ten 
minutes  later  than  the  hour  of  sunset  at  Green- 
wich, which  by  Greenwich  mean  time  was  7.13  p.m., 
and,  consec^uently,  on  reference  to  any  clock  set 
by  Greenwich  mean  time  the  time  of  the  actual 
hour  of  sunset  at  Bristol  would  read  as  7.28  p.m. 
The  police  officer's  watch,  which  was  kept  by 
Greenwich  mean  time  (that  being  the  time  usually 
kept  in  Bristol),  was  correct,  and  it  showed 
the   appellant  to  be  riding  without  a  light  at 

8.16  p.m.,  nevertheless  the  time  of  *'  one  hour  after 
sunset "  at  Bristol  had  not  then  actually  as  yet 
arriTcd. 

It  was  contended  on  behalf  of  the  appellant 
that  the  Act  of  1880  referred  to  statutes  and 
documents  mentioning  the  time  of  the  dock  or 
hours  and  minutes  <3  the  day,  and  not  to  those 
mentioning  the  movements  of  the  sun.  That  the 
solar  day  was  not  the  same  everywhere,  but  varied 
according  to  latitude  and  longitude  and  the 
time  of  the  year.  That  the  sun  was  sometimes 
before  and  sometimes  after  mean  time.  That  the 
Local  Government  Act  1888  was  a  later  statute 
than  the  Act  of  1880,  and  that  by  sect.  85  it  was 
intended  to  provide  for  lights  bcong  used  accord- 
ing to  the  varying  hours  of  darkness  in  different 
places,  and  did  not  require  that  they  should  be 
used  between  the  same  times  of  the  day  at  each 
of  the  extreme  ends  of  England.  That  if  other 
than  the  natural  meaning  oi  the  word  "  sunrise  " 
and  '*  sunset "  were  to  be  applied  a  special  defi- 
nition of  such  words  would  oe  given,  and  th»4 
regulations  made  under  the  Merchant  Shipping 
Acts  in  reference  to  lights  were  quoted,  ana  the 
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common  law  tiine  for  lev3ring  a  dlBtreas  raferred 
to. 

On  behalf  of  the  respondent  it  was  contended 
that  the  object  of  the  statute  of  1880  was  to 
provide  one  certain  easily  ascertainable  time  for 
all  Enffland,  and  that  it  related  all  statutes  as 
well  as  documents  in  which  there  were ''expressions 
r^tive  to  time." 

The  justices  were  of  opinion  that  it  was  to  the 
advantage  of  the  public  that  there  should  be  a 
rradily  ascertained  time  for  lighting  bicycle  lamps, 
and  that  it  should  be  the  same  all  over  England ; 
that  the  true  construction  of  the  two  Acts  of 
Parliament  whidi  had  been  quoted  was  to  read 
them  together,  and  so  to  regulate  and  fix  the 
time.  The  Local  Qoyemment  Act  1888  refers  to 
"  one  hour  after  sunset,"  which  they  regarded  as 
an  "  expression  of  time,"  and  when  there  is  such 
an  "  expression  of  time,"  the  Act  of  1880  defines 
that  it  is  to  be  "  Greenwich  mean  time."  They 
therefore  convicted  the  appellant. 

Maemorrom,  Q.C.  (Alex  Glen  with  him)  for  the 
appellant. — "Sunset"  is  not  an  expression  of 
time  within  the  meaning  of  The  Statutes  (Defini- 
tion of  Time)  Act  1880  {4S&U  Yict.  c.  9).  If  it 
was  within  the  definition  in  that  statute  tne  word 
"sunset"  must  be  read  as  beinff  "Greenwich 
mean  simset,"  which  is  6  p.m.  all  &e  year  round, 
which,  according  to  the  true  meaning  of  the  Local 
Government  Act  1888  (51  &  52  Yict  c.  41),  s.  85, 
cannot  be  so,  for  that  section  of  the  statute  is 
meant  to  enact  that  lights  shall  be  used  according 
to  the  varying  hours  of  darkness  at  different 
places.  The  construction  put  upon  the  statutes 
by  the  magistrates  would  be  absurd. 

The  respondent  did  not  appear. 

Lawbance,  J. — ^I  am  not  surprised  that  there 
is  no  appearance  on  behalf  of  the  respondent. 
There  is  no  doubt  that  the  magistrates  are  wrong, 
and  the  conviction  must  be  quashed. 

Ohannbll,  J.  concurred. 

Solicitors  for  the  appellant,  Darley  and  Cumber- 
Icmd  for  QUmore,  Mower,  and  Lloyiy  Bristol. 


Thursday,  Jan.  26, 1899. 

(Before  Lawbakcb  and  Ghannell,  JJ.) 

Ritchie  (app.)  v,  Labben  (resp.).  (a) 

Shi^p^^Seamian^s  wagee — Admance  note — Engage' 
meni  at  foreign  port — Exceeding  one  monws 
wages — Deductions  —  Merchant  Shipping  Act 
1894  (57  &  58  Vict,  c.  60),  ss,  124,  140. 

By  the  Merchant  Shipping  Act  1894  (57  &  58  Vict. 
c.  60),  8. 140 :  "  (1)  (a)  Where  an  aareement  wi^ 
the  crew  is  required  to  he  made  in  a  form 
approved  hy  the  Board  of  Trade,  the  agreefnent 
may  contain  a  stipulation  for  the  payTnent  to  or 
on  behalf  of  the  seama/n,  condihonaUy  on  his 
going  to  sea  in  pwrsuance  of  the  agreement^  of 
a  sum  not  exceeding  the  amount  of  one  months 
wages  payiible  to  the  seaman  in  pursuance  of 
the  agreement.  ...  (2)  Save  as  aforesaia, 
an  agreement  by  or  on  behalf  of  the  employer  of 
a  seaman  for  the  'payment  of  money  to  or  on 
behalf  of  the  seaman,  conditionally  on  his  going 
to  sea  from  any  port  in  the  United  Kingdom, 

(a)  Beported  by  W.  dk  B.  Hbsbbbt,  Esq.,  Barristar-ftt-Law. 


shaU  he  void,  and  any  money  paid  in  saUtfac- 
Hon  or  m  respect  of  amy  sueh  agreement  snaU 
not  be  deducted  from  the  seaman*s  wages." 

By  sect.  124 :  (1)  **  With  respect  to  the  engagement 
of  seamen  abroad,  the  foUowing  provisions  shtdl 
have  effect :  Where  the  master  of  a  ship  engages 
a  seaman  in  any  Briiish  possession  other  tnan 
thai  in  which  the  ship  is  registered,  or  ait  a  port 
in  which  there  is  a  British  Consular  officer,  the 
provisions  of  this  Act  respecting  ajhreementswith 
the  crew  made  in  the  United  kingdom  shaU 
ypply  subject  to  the  following  modifications." 
TnenfoUow  provisions  that  tne  seaman  is  to  be 
engaged  in  anritish  possesssion  before  a  Custom 
ofjieer ;  or  if  there  is  a  Consular  officer,  before 
him  and  wtth  his  sanction ;  and  the  agreement 
is  to  be  signed  in  their  presence  with  an  attestO" 
tion  to  that  effect,  and,  %n  the  case  of  a  Cofuutar 
officer,  vfith  an  additional  <Utestation  thai  ii  has 
his  sanction. 

The  appellant  was  the  master  of  the  British  ship 
M.,  and  the  respondent  entered  into  an  agree- 
msnt  in  writing  before  the  British  Consul  at  2*., 
Peru,  to  serve  as  a  seaman  on  the  ship  on  her 
voyage  to  8.  ai  the  wages  of  SL  per  month.  He 
signed  an  ad/vance  note  in  the  following  terms : 
"  TaUahuano,  dOih  March  1898.— J  promise  to 
^ay  to  the  order  of  J.  Larson,  seannan,  shipped 
vn  the  British  ship  Melville  Island,  of  Olasgow, 
the  sum  of  four  pounds,  ten  shillings  (4Z.  10s.) 
twentfy-four  hours  after  the  sailing  of  the  said 
vessel  from  this  port,  provided  the  said  man 
proceeds  to  sea  as  per  agreement. — O.  L,  Bitehie, 
master,"  which  was  to  be  paid  to  his  order  to  a 
third  party.  At  the  end  oj  the  voyage  the  appel- 
lant claimed  to  deduct  th%s  sum  from  the  respon- 
dents W€iges,  but  it  w<u  objected  on  behalf  of  the 
respondent  that  he  could  only  deduct  one  moiUh*s 
wa^es,  vis.,  SI. 

The  justices  were  of  opinion  thai  the  two  sections 
should  be  read  together,  and  that,  the  respondent 
having  been  engaged  under  sect.  124  oefore  a 
BriliSi  Consular  officer,  sect,  140  applied,  and 
they  therefore  declared  the  agreement  to  advance 
beyond  one  month*s  wedges  void,  and  ordered  the 
appellant  to  pay  the  respondent  the  balance 
ttaimed. 

Held  (reversing  the  decision  of  the  magistrates), 
that  the  two  sections  were  not  to  be  recid 
together,  and  thai  sect.  140  (2)  did  not  extend  to 
cases  where  the  seaman  voas  going  to  sea  from 
amy  port  not  in  the  United  Kingdom. 

Oase  stated  by  justices. 

A  complaint  was  made  that  the  respondent, 
havinff  entered  into  an  agreement  in  writing,  at 
Talca£uano,  to  serve  as  a  seaman  on  board  the 
British  ship  Melville  Island  {pi  which  the  appel- 
lant was  master),  on  her  voyage  from  Talcahuano 
to  Swansea,  at  the  wagee  oi  32.  per  month,  and 
having  duly  performed  the  services  required  by 
the  agreement,  a  certain  sum  was  due  to  nim  (the 
respondent)  for  a  balance  of  wages,  and  that  the 
appellant  had  neglected  to  pay  hun  that  sum. 

At  the  hearing  the  respondent  was  examined 
upon  oath,  and  stated  that  he  joined  the  British 
snip  MelviXle  Island,  of  which  tiie  appellant  was 
master,  as  an  A.B.,  at  Talcahuano;  that  he 
signed  articles  there  before  the  British  Consul ; 
\&,t  he  received  no  money  at  Talcahuano ;  that 
the  account  produced  was  a  true  account  of  his 
wages;    and  upon  cross-examination  he  stated 
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tbat  he  reoeiTed  an  advance  note,  of  which  the 
following  was  a  oopy : 

Adwioe  note.— Taloahnano,  30th  March  1898.— I 
pnMBiae  to  pay  to  the  order  of  J.  LMnen,  eeanuui, 
■hipped  in  the  Britiah  ship  MeMUe  leland,  of  GlMgow, 
tike  sum  of  41.  lOtt.  twenty -four  hocurs  after  the  aaihni^  of 
tihe  aaid  Teasel  from  this  port,  provided  said  man 
pTooeeda  to  sea  as   per  agreement. — G.  L.  Biroxix, 


That  he  olainied  11,  10a.  oat  of  the  4{.  10a.,  the 
amonnt  of  his  advance  note ;  and  that  an  offer  of 
payment  of  his  wages,  less  4Z.  10a.,  had  been 
made  to  him,  and  he  had  refused  to  accept  same. 

The  ship's  articles  and  official  log  book  were 
put  in,  and  it  was  admitted  that  the  4Z.  10a.  had 
bieen  paid  by  the  appellant,  and  that  there  was  a 
Britiah  Consnlar  omcer  at  Taloahnano. 

The  respondent's  solicitor  cited  sect.  140  of  the 
Merchant  Shipping  Act  1894,  and  contended  that 
only  a  sum  not  exceeding  the  amount  of  one 
month's  wages  (viz.,  3Z.)  c^nld  be  deducted  from 
the  responcfont's  wages  under  the  agreement 
entered  into  by  him,  as  provided  by  sub-sect.  1  (a) 
of  sect.  140,  and  that  by  sub-sect.  2  any  other 
agreement  "  by  or  on  behalf  of  the  employer 
of  a  seaman  for  the  payment  of  money  to  or  on 
behalf  of  the  seaman,  conditionally  on  his  going 
to  sea  from  any  port  in  the  United  Kingdom, 
shall  be  void,  and  any  money  paid  in  satisfaction 
or  in  respect  of  any  such  agreement  shall  not  be 
deductea  from  the  seaman's  wages,  Ac, 

He  also  cited  sect.  124  of  the  same  statute,  and 
further  contended  that,  the  respondent  being 
a  seaman  en^^a^^  abroad  in  a  port  at  which 
there  was  a  British  Consular  officer,  before  whom 
the  respondent  was  engaged,  the  provisions  of 
the  Merchant  Shipping  Act  1894,  respecting 
sfi^eements  with  the  crew  made  in  the  United 
Kjngdom,  should  apply  to  the  engagement  of 
seamen  abroad,  as  in  the  case  of  the  respondent. 

The  appellant's  counsel  contended  that  sect. 
140  of  the  Act  related  only  to  seamen  engajged 
in.  and  going  to  sea  from,  any  port  in  the  United 
Kingdom,  and  did  not  apply  to  seamen  engaged 
abroad,  and  that  sect.  124  should  not  be  read 
together  with  sect.  140,  which  was  a  separate  and 
distinct  enactmentj  applicable  to  seamen  shipped 
in,  and  sailing  out  of,  the  United  Kingdom  only. 

The  justices  were  of  opinion  that  sects.  140 
and  124  sbotdd  be  read  and  consumed  together, 
and  that,  the  respondent  having  been  engaged 
abroad  before  a  British  Oonsulai*  officer,  as  pro- 
vided by  sect.  124,  the  provisions  respecting  agree- 
ments with  the  crew,  as  enacted  in  sect.  140, 
should  apply  in  this  case,  and  they  adjudged 
that  the  payment  made  by  the  appellant  in 
excess  of  SI.,  the  amount  of  monthly  wages  pay- 
able to  the  respondent  under  his  agreement, 
conditionally  on  his  going  to  sea  from  the  port  of 
Talcahuano,  was  voi^  and  they  ordered  tluit  the 
sum  of  11. 10a.  should  be  paia  by  the  appelant 
to  the  respondent. 

The  master  appealed. 

/.  A.  Hamilton  for  the  appeUant. 

M,  Luih  for  the  respondent.' 

OHAHiniiiL,  J.-^I  have  formed  a  very  clear 
opinion  about  this  case.  Apart  from  considera- 
tions as  to  the  probable  intention  of  the  Ik^s- 
lature,  and  loolang  only  at  the  language  of  the 
Act,  which  is,  of  course,  the  only  proper  way 
of  approaching   the   question,   the  construction 


adopted  by  the  magistrates  is,  in  my  opinion, 
clearly  wrong.  The  material  sections  of  the  A.ct 
are  sects.  113-115, 124,  and  140.  By  sect.  113  the 
master  of  every  ship,  except  small  coasting 
vessels,  is  required  to  enter  into  an  agreement  (in 
the  Act  called  the  agreement  with  the  crew)  in 
accordance  with  the  Act  with  every  seaman  whom 
he  carried  to  sea  as  one  of  his  crew  from  any  port 
in  the  United  Kingdom.  By  sect.  114  every  such 
agreement  is  to  be  in  a  form  approved  by  the 
!£>ard  of  Trade,  and  by  sub- sect.  (3)  nf  that 
section  the  agreement  is  to  be  so  framed  as  to 
admit  of  such  stipulations  to  be  adopted  at  the 
will  of  the  master  and  seaman  in  each  case^ 
whether  respecting  the  advance  and  allotment  ot 
wages  or  otherwise,  as  were  not  contrary  to  law. 
Sect.  115  also  is  important.  It  commences  as 
follows:  "The  following  provisions  shall  have 
effect  with  respect  to  the  agreemento  with  the 
crew  made  in  tne  United  Kingdom  in  the  case  of 
foreign-going  ships  registered  either  within  or 
without  the  United  Kingdom."  It  goes  on  to 
provide  for  the  agreemente  being  made  in  the 
presence  of  a  person  called  the  superintendent, 
and  contains  a  considerable  number  of  other  pro- 
visions, all  on  the  face  of  them  relating  te  agree- 
ments made  in  the  United  Kingdom,  and  incap- 
able, without  modification,  of  being  applied  te 
agreemento  made  elsewhere.  The  next  section  to 
be  considered  is  sect.  124.  It  provides  as  follows : 
'*With  respect  to  the  engagement  of  seamen 
abroad  the  following  provisions  shall  have  effect : 
Where  the  master  of  a  ship  engages  a  seaman  in 
any  British  possession  other  than  that  in  which 
the  ship  is  registered,  or  at  a  port  in  which  there 
is  a  British  Consular  officer,  the  provisions  of 
this  Act  respecting  agreemente  with  the  crew 
made  in  the  United  Kingdom  shall  apply  subject 
to  the  following  modifications."  That  clearly 
refers  primarily  to  sect.  115,  which  begins  by 
saying  that  its  provisions  should  have  effect 
with  respect  to  agreemente  with  the  crew  made 
in  the  United  Kingdom.  Further,  the  modi- 
fications introduced  by  sect.  124  are  modifica- 
tions clearly  relating  to  the  provisions  of 
sect.  115.  The  application  of  sect.  115  is, 
therefore,  the  main  object  of  sect.  124,  though 
no  doubt  not  the  exclusive  object.  The  effect 
of  it  is  that  agreemente  are  to  be  made  on  the 
engagement  of  seamen  in  a  British  possession 
other  than  that  in  .which  tbe  shipis  registered,  or 
at  a  port  in  which  there  is  a  British  Consular 
officer,  in  the  same  way  as  in  the  case  of  agree- 
mente made  in  the  United  Kingdom  with  the 
necessary  modifications.  I  now  come  to  sect.  140, 
on  which  the  present  case  mainly  turns.  The 
first  sub-section  of  that  section  is  as  follows: 
'*  Where  an  agreement  with  the  crew  is  required 
to  be  made  in  a  form  approved  by  the  Board  of 
Trade,  the  agreement  may  contain  a  stipulation 
for  payment  to  or  on  behalf  of  the  seaman,  condi- 
tionally on  his  going  to  sea  in  pursuance  of  the 
agreement*  of  a  sum  not  exceeding  the  amount  of 
one  month's  wages  payable  to  the  seaman  under 
the  agreement."  Mr.  Lush  argued  that,  by  virtue 
of  sect.  124,  this  sub- section  includes  not  only 
agreements  made  in  the  United  Kingdom,  but 
aSoo  agreemente  made  in  British  possessions  and 
foreign  porte  with  British  Consular  officers.  That 
But  it  does  not  follow  that  any  other 


18  so. 


agreement  for  a  conditional  advance  to  a  seaman 
is  void.    If  there  were  no  provision  followins^  the 
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enabling  enactment  expresBlr  prohibiting  advances 
of  lai^ger  amount,  it  would  probably  he  riffht  to 
read  into  it  an  implied  prohibition  against  larger 
advances.  But  u  you  find  a  following  clause 
forbidding  advances  in  certain  cases,  tluit  nega- 
tives there  bein^  any  impUed  prohibition.  In  that 
case  the  onlj  thing  prohioited  is  what  is  expressly 
prohibited.  The  express  prohibition  in  the  section 
under  consideration  is  given  by  sub-sect.  (2), 
which  is  as  follows :  **  Save  as  aforesaid,  an  agxee- 
ment  by  or  on  behalf  of  the  employer  of  a  seaman 
for  the  payment  of  money  to  or  on  bedudf  of  the 
seaman,  conditionally  on  his  going  to  sea  from 
any  port  in  the  United  Kingdom,  shall  be  void, 
and  any  money  paid  in  satisraction  or  in  respect 
of  any  such  agreement  shall  not  be  deducted  fiom 
the  seaman's  wa^^.*'  No«7,  it  is  not  necessary  to 
read  the  prohibitory  clause  as  co-extensive  with 
the  enabline  clause,  and  bub-sect  (2)  does  not 
itself  extendto  cases  where  the  seaman  is  going  to 
■ea  from  any  port  not  in  the  United  Kingdom.  In 
mv  judgment  the  sub-section  does  not  ap^y  to 
other  ports  other  than  those  in  the  United  king- 
dom, and  is  not  so  applied  by  sect.  124.  If  it  was 
intended  so  to  apply  it»  a  modification  of  the 
words  ''in  the  United  Kingdom"  would  have 
been  necessary,  and  there  is  no  such  modification 
made.  Therefore,  if  the  lang^iase  of  the  Act 
alone  is  looked  at,  it  is  clear  that  we  maeistrates 
were  wrong.  Consideration  of  the  probaluie  inten- 
tion of  the  Legislature  points  to  the  same  conclu- 
sion. The  intention  was  to  desl  with  the  practices 
of  the  persons  Imown  as  crimps  in  the  United 
Eanjgdom.  The  same  considerations  do  not 
^PPv  ^^  foreign  ports,  because  the  Legislature 
had  no  power  over  such  p>rts;  and,  fmiher,  a 
seaman  misht  be  detained  in  a  f oreisn  port  for  a 
debt  exceeoing  a  month's  wages,  and,  ii  he  could 
not  get  a  larger  advance  than  that,  he  might  be 
unable  to  ^t  away  at  all.  For  these  reasons  I 
think  that  uie  order  of  the  magistrates  must  be 
quashed. 

Lawrancb,  J.  concurred. 

Solicitors  for  the  appellant,  W,  A.  Crump  and 
San, 

Solicitors  for  the  respondent,  Bichcvrd  White, 
for  Jones  and  Trehame,  Swansea. 


Friday,  Jan.  27, 1899. 

(Before  Lawbakcb  and  Ohankell,  JJ.) 

KiTSON  (app.)  V.  Ashe  (reap.),  (a) 

Bye-law  —  Private  ground  used  for  betting  — 
No  nuisance  or  obstruction — "  Place  of  ptiflic 
resort  " — Validity  of  bye-taw. 

By  the  Middlesbrough  Iryprovement  Act  1877  (40 
&,  41  Vict,  c,  OBflNB.),  s,  2Sf  '*  the  corporation  from 
time  to  time  may  make  .  .  .  such  bye-laws 
as  they  may  think  iU  for  the  prevention  of 
betting  .  .  .  in  the  public  streets,  passages, 
.  .  .  and  other  places  of  public  resort  witnin 
the  borough,*^ 

In  pursuance  of  this  Act  they  made  the  following 
bye-law  :  "  Any  person  who  shall  frequent  and 
use  any  street,  passage,  recreation  around,  or 
other  place  of  puiblic  resort  within  the  borough 
of  M.,  either  on  behalf  of  himself  or  any  other 
person,  for  the  purpose  of  betting  or  wagering 

(»)  Beport«d  by  W.  oi  B.  Hssbmbt,  Baq.,  BurltlarHil-lAw. 


or  agreeing  to  bet  or  wager  wUh  any  person 
shaU  be  Ivable  to  a penaity  not  eeooeeding5l.  for 
each  offence** 

The  apfeUant,  together  with  others,  used  a  Jpi^ce 
of  prtvaie  ground  within  the  borxmah,  wWunU 
the  leave  of  the  owner,  haXniuaUy  fir  Gte  pur- 
pose of  bAting.  No  nuisance,  annoyance,  or 
chstrucHon  was  caused. 

Held,  ihat  the  ground  was  a  **  place  qf  ptMic 
resort*'  within  the  bye^law,  ana  that  the  bye- 
laiw  was  not  ultra  vires  or  unreasonable. 

Cask  stated. 

The  appellant  waa  aummoned  before  the 
atipendiary  ma«iatrate  of  Middleabrough  for 
that  he  on  the  &kd  June  1898,  at  the  borough  of 
Middleabrough,  did  frequent  and  uae  a  certain 
place  called  '*  The  Betting  Ground  "  in  Snowdcm- 
road  for  the  purpoae  of  bookmaking  or  betting, 
contrary  to  the  form  ot  the  bye-law  in  that  case 
made  and  provided. 

The  bye-law  waa  as  foUowa : 

Any  person  who  shall  freqnsnt  and  nae  any  aUest, 
passage,  reoreation  ground,  or  other  plaoe  of  pnblio 
resort  within  the  borongh  of  Middleabrough,  either  on 
behalf  of  himaelf  or  of  any  other  person,  for  the  pnzpoee 
of  betting  or  wagering  or  agreeing  to  bet  or  wager  with 
any  person  ahall  be  liable  to  a  penalty  not  exeeeding  51. 
for  eaoh  offenoe. 


It   waa  made  in  purauance  of  the 
brough  Improvement  Act  1877  (40  &  41  Ykst 
c.  XXX.),  aect.  25  of  which  is  as  follows : 

The  oorporation  from  time  to  time  may  make,  and 
when  made  may  repeal,  amend,  or  alter  snoh  bye-laws 
as  they  may  think  fit  for  the  prevention  of  betting, 
gambling,  ajid  playing  of  pitoh  and  toss,  and  of  pnUiD 
offenoes  and  nuisanoes  in  the  pnblio  streeta,  passigei, 
Albert  Park,  and  reoreation  gionnda  and  other  plaoes  of 
pnblio  resort  within  the  borough. 

The  place  called  the  Betting  Ground  waa  a 
piece  ox  private  ground  situated  within  the 
borough,  aoout  70  yards  by  35  yards,  upon  which 
the  owner  is  gradually  from  time  to  time  building 
houaea.  It  waa  not  indoaed  by  any  barrier  or 
fence,  but  was  bounded  by  four  streets. 

The  ground  was  used  by  the  bookmakers  and 
other  members  of  the  public,  to  the  number  of 
about  300,  every  day  for  the  purpoae  of  betting, 
but  wiiJiout  any  permission  from  the  owner,  ao 
nuisance,  annoyance,  or  obstruction,  however, 
waa  caused  to  the  persons  using  the  streets  or 
footpaths,  or  to  the  residents  in  the  adjacent 
houses. 

Upon  the  day  in  question  the  appellant^  together 
with  other  bookmakers,  who  did  not  confine 
themselves  to  any  one  spot  on  the  ground,  but 
moved  about,  used  and  nequented  we  ground 
for  the  purpose  of  bettins. 

It  waa  c<mtended  on  oehalf  of  the  appellant 
that  the  bye-law  did  not  apply  to  private  ground, 
and  that  the  ground  used  waa  not  a  atrest» 
paasage,  recreation  ground,  or  other  place  of 
public  resort  within  the  meaning  of  the  Dye-law, 
but  that  if  it  was  then  the  bye-law  was  uUra  virm 
and  unreasonable. 

The  magistrate  "held  that  the  Betting  Ground 
waa  a  plaoe  of  public  reaort  within  the  bye-law, 
and  that  the  bye-law  was  not  ultra  vtres  or 
unreaaonable.  Me  therefore  convicted  the 
appellant. 

Luck  for  the  appellant. — ^The  bye-law  ia  uUra 
vires.    The  Act  only  enablea  the  corporation  by  a 
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bje-law  to  prohibit  betting  in  pnblic  streetB  and 
other  places  of  public  resort  within  the  borough. 
TluB  was  a  priyate  piece  of  land,  and  therefore 
not  a  place  of  public  resort,  for  the  pnblic  have 
iu>  rieiit  to  oome  on  to  it.  The  bje-law,  further, 
goes  oeyond  the  power  g^yen  by  the  statute.  It 
prohilnts  betting  in  any  street,  and  the  word 
*'  pubHo "  has  Men  omitted.  To  bet  is  not  in 
itoelf  an  offence,  and  this  bye-law  attempts  to 
maice  betting  an  illegal  act,  even  ^here  it  does 
not  oontrayene  the  Betting  Act.    He  referred  to 

Striddand  v.  Eayu,  74  L.  T.  Bep.   137 ;  (1896) 
1  Q.  B.  290. 

8coU  Fax,  Q.C.  for  the  respondent. — The  bye- 
law  is  not  uUra  fnre$.  It  is  within  the  powers 
S'ven  by  the  local  Act.  It  is  clear  from  the  case 
at  this  ground  was  habitually  used  and  resorted 
to  for  the  purpose  of  betting.    He  referred  to 

Burnett  ▼.  Berry,  74  L.  T.  Bep.  494 ;  (1896)  1 Q.  B. 

641; 
Kruae  y.  Johruon,  78  L.  T.  Bep.  647  ;  (1898)  2  Q.  B. 

91. 

Luck  in  reply. 

LA.WBANGE,  J. — I  think  in  this  case  that  the 
magistrate  was  right.  The  bye-law,  with  the 
exception  that  the  word  **  pubuc  "  occurs  before 
the  word  *'  streets  "  in  the  section  and  not  in  the 
bye-law,  follows  the  Act.  The  only  question  that 
arises  here  is  whether  this  priyate  land  in  ques- 
tion is  a  "place  of  public  resort"  under  the 
drcumstanoes  of  the  case.  I  do  not  think  that 
there  can  be  any  doubt  that  it  was.  The  place 
In  fact  was  resorted  to  by  the  public,  and  that  is 
sufficient. 

Chahnsll,  J. — We  haye  not  to  decide  whether 
a  bye-law  like  this  could  be  made  under  the 
Municipal  Corporations  Act  1882.  That  was  the 
case  in  Burnett  y.  Berry  (74  L.  T.  Rep.  494; 
(1896)  1  Q.  B.  641),  but  m  the  present  case  it  is 
Bought  to  apply  a  bye^law  to  places  where  persons 
haye  no  right  to  resort.  A  bye-law  cannot  be 
made  under  this  Lnproyement  Act  so  as  to  forbid 
betting  in  priyate  plaices,  but  the  present  bye-law 
ooyers  this  case  and  is  within  the  Act.  The  words 
of  the  bye-law  were  identical  with  those  in  the 
Act,  so  that  no  question  could  arise  as  to  whether 
it  was  justified.  The  only  question  is  as  to  the 
meaning  of  the  Act — as  to  the  places  to  which 
the  bye-law  extends.  Does  it  mean  places  to 
which  the  public  go  as  of  right,  or  places  to  which 
thej'  actually  resort.  I  think  the  latter  meaning 
is  the  true  meaning  P  So  Ions  as  the  owner  of  the 
[oece  of  land  allows  the  pulHic  to  wander  oyer  it 
and  the  public  do  in  fact  go  oyer  it,  it  is  within 
the  bye-law.  ^^^j  diemisaed. 

Solicitors  for  the  appellant,  Hamlin,  Orammer, 
and  Hamlin,  for  WWcee  and  WiUeee,  Middles- 
brough. 

Solicitors  for  the  respondent,  Bel/rage  and  Co, 


Tueeday,  Feb.  7, 1899. 

(Before  Lawbancb  and  Ohannell,  JJ.) 

Shobtt  (app.)  V.  Robinson  (reap.),  (a) 

Food    and    dniga — Adidteration-^Faete    wUhm 

juMcet^  own  knotoledge — Application  of. 
Upon  the  hearing  of  a  charge  of  adulterating  food, 

(•)  Keported  by  W.  Di  B.  HiBinr,  Baq.,  Bftrrl«tar-«t-L«w. 


the  juatieea  are  entitled  to  take  into  consideration 
facte  within  their  own  knowledge  ae  to  whether 
or  not  the  food  has  been  adulterated. 
B^g.  V.  ileld ;  Ex  parte  White  (64  L.  J.  158.  M.  C.) 
fiUowed. 

Case  stated. 

The  respondent  was  charged  on  an  information 
before  the  justices  at  Chesterfield,  Derbyshire, 
with  selling  caper  tea  adulterated  witii  3*5  per 
cent,  of  mineral  matter. 

The  following  facts  were  proyed : — 

William  Maples  deposed  to  purchasing  the 
tea  at  the  shop  of  the  respondent  on  beludf  of 
the  appellant,  W.  A.  Shoitt,  the  inspector  of 
weights  and  measures  for  the  northern  diyiaion 
of  tibe  county  of  Derby.  The  tea  was  diyided 
into  three  parts  for  the  purpose  of  analysis,  and 
the  result  of  such  analysis  was  that  it  contained 
8*5  per  cent,  of  foreign  mgredients. 

At  the  hearing  the  county  analyst  was  called, 
and  swore  to  these  facte. 

In  the  course  of  his  cross-examination,  he  was 
asked  whether  he  had  seen  in  the  Grocer  news- 
paper a  case  heard  at  the  Manchester  Police-court 
on  the  16th  Aug.,  in  which  a  Somerset  House 
report  showed  that  extraneous  matter  was  neces- 
Buily  present  in  caper  tea.  The  analyst  admitted 
that  he  had  seen  the  report  of  the  case  in  a  paper, 
not  the  Qrocer.  The  appellant's  solicitor  objected 
to  tins  as  eyidence.  The  justices  allowed  the 
question,  though  they  held  that  the  report  was 
not  eyidence.  The  ajialyst  in  cross-examination 
stated  that,  in  the  course  of  sixl^-fiye  analyses  of 
caper  tea,  he  had  found  the  amount  of  sand  and 
stones  to  be  not  so  much  as  1  per  cent.,  and  that 
only  six  specimens  contained  as  much  as  3  per 
cent. 

It  was  contended  on  behalf  of  the  appellant 
that  an  adulteration  of  3*5  per  cent,  haymg  been 
proyed,  there  must  be  a  conyiction. 

The  justices  found  that  the  purchaser  asked  for 
caper  tea,  and  that  such  tea  was  well  known  as 
one  manufactured  for  the  purpose  of  using  in 
small  quantities  by  way  of  addition  to  ordinary 
tea  for  flayouring  it,  and  that  it  was  well  known 
that  caper,  like  ordinary  tea,  was  grown  under 
conditions  which  afforded  unusual  chances  of  the 
introduction  of  sand  and  amall  atones,  the  tea 
\mng  ^rown  on  friable,  sandy  soils,  and  it  beine 
a  condition  of  successful  gro?rtb  that  rain  should 
be  not  only  yery  frequent,  but  copious.  They 
considered  that,  haying  rej^ard  to  these  facts,  they 
were  not  justified  in  conyicting  the  defendant  on 
so  small  a  percentage  as  3*5  of  extraneous  matter 
of  a  nature  peculiarly  incident  to  the  erowth  of 
the  article.  Further,  it  appeared  from  the 
eyidence  of  the  analyst  himself  that  there  were 
necessarily  some  percentage  in  caper  tea  of  the 
extraneous  matter  complained  of. 

They  accordingly  dismissed  the  information. 

Etherington  Smith  for  the  appellant 

W.  Appleton  for  the  respondent. 

liAWBANCE,  J. — ^I  think  that  the  justices  came 
to  a  right  conclusion,  and  I  think  that  their 
decision  ia  one  that  oueht  not  to  be  disturbed. 
They  were  satisfied  that  there  was  always 
foreign  matter  in  caper  tea,  bringing  their  own 
knomedge  to  bear,  and  without  calung  on  the 
respondent  they  came  to  the  conclusion  that 
there  was  no  adulteration.  The  appeal  must  be 
dismissed. 
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CHAinrBLL,  J. — We  oaxmot  interfere  with  this 

decision.  The  jnstioes  were  not  wrong  on  any  quee- 

tionoflaw.  Tneycametoaooncliiaionontheuets, 

and  thej  state  that  the^  considered  that  thej 

were  not  justified  in  conyictinff  the  respondent  on 

so  small  a  percentage  as  3*5  ot  extraneous  matter 

of  a  nature  peculiarly  incident  to  the  growth  of 

the  article,  and  I  think  thej  were  jiutified  in 

coming  to  such  oonclnsion.    They  were  treating 

the  fi^ts  as  well  known,  and  it  was  a  question 

entirely  for  them  whether  or  no   the   foreign 

matter  was  excessive.    The  decision  of  Wills,  J. 

in  Beg.  ▼.  Field ;  Ex  parte  White  (64  L.  J.  158, 

M.  (j.)  is  clearly  in  point  as  to  their  acting  on 

their  own  knowledge.  ^^^^^  dUmU^ 

Solicitors  for  the  appellant,  Jonee  and  MiddUton, 
Clhesterfield. 

Solicitors  for  the  respondent,  UUithome,  Curreyf 
and  Currey,  for  Need  and  Smith,  Mansficdd. 


Wedneeday,  Feb,  8, 1899. 

(Before  Lawrancb  and  Channbll,  JJ.) 

Duncan  (app.)  v.  Pope  (resp.).  (a) 

AfUmdU  —  Cruelty    to  —  Killing  —  Intention    to 

commit  cruelty. 

An  intention  to  commit  cruelty  is  no  part  of  an 
offence  under  sect  2  of  the  Cruelty  to  Ammale 
Act  1849.  The  question  is,  whether  in  fcict 
there  is  cruelty. 

Case  stated. 

At  a  court  of  summary  jurisdiction  at  ELail- 
eham,  Sussex,  on  the  7th  Sept.  1898,  an  informa- 
tion was  preferred  by  the  appeUaat  against  the 
respondent  under  12  &  13  Vict  c.  92,  s.  2,  for 
cruelly  beating  and  ill-treating  a  dog. 

The  facts  were  as  follows : — 

On  the  20th  Aug.  the  respondent,  who  i(i  a 
butcher,  was  seen  b^Eiting  a  doff  with  a  lan;e  niece 
of  wood,  which  was  tied  up  to  a  kemiel  in  ms  oaok 
garden. 

The  respondent  then  got  a  handbill  used  for 
chopping  wood,  and  kept  hitting  the  dog  with  it. 
The  dog  ran  into  the  kennel,  and  the  respondent 
then  got  a  spade  and  kept  jobbing  and  prodding 
at  the  dog  with  it.  The  beating  and  prodding 
lasted  for  about  half  an  hour,  and  during  the 
whole  of  this  time  the  dog  howled  as  in  great 
pain. 

The  respondent  at  last  got  a  gun  and  shot  the 
dog. 

The  respondent  was  seen  by  the  appellant  and 
asked  what  explanation  he  had  to  ffiye,  when  he 
said :  "  The  doff  was  only  six  monuis  old,  and  it 
got  in  the  habit  of  barking  and  running  at 
children,  and  I  made  up  my  mind  to  have  it 
killed.  J  proposed  to  Idll  it  by  breaking  its 
neck,  but  I  hacT  to  get  a  g^un  at  last  and  shoot  it.*' 

The  justices  dismissed  the  information  on  the 
ground  that  as  a  matter  of  law  the  defendant 
could  have  no  intention  to  commit  cruelty  because 
he  was  trying  to  destroy  the  animal. 

By  the  Cruelty  to  Animals  Act  1849  (12  &  13 
Vict.  0.  92),  s.  2 : 

If  sny  perton  shall  from  snd  after  the  rsming  of  this 
Aot  oraelly  beat,  ill-treat,  over-driTe,  abnse,  or  torture, 
or  oanse  or  proonre  to  be  cmelly  beaten,  ill-treated,  oTer- 

(a)  Reported  by  W.  db  B.  Hbbbkrt,  Esq.,  Barriater-et-Lav. 


diiTen,  aboeed,  or  torioxed   any  aoinuJ,    evecy 
offender  ahall  for  erery  enoh  offenoe  forfeit  and  paj  a 
penalty  not  ezoeeding  51. 

Colam  for  the  appeUant. — ^The  justices  ahoold 
hate  oonTicted.  An  intention  to  commit  crafty 
is  not  an  eeaential  part  of  the  offence  created  bj 
seet  2  of  12  &  13  Vict  c.  92.  The  case  vcpom 
which  the  justices  gave  their  decision  was  that  of 
PoweU  ▼.  Knights  (38  L.  T.  Bep.  607 ;  42  J.  P. 
597),  but  that  case  turned  upon  the  way  in 


the  facts  were  stated,  which  amnly  appears  from 
the  judgment.  In  that  case  aU  thi^  was  done 
was  laimil,  and  an  omission  to  do  anything  more 
was  held  not  to  be  an  aot  of  cruelty.  A  definitiaB 
of  what  is  an  act  of  cruelty  is  given  in 

Ford  V.  irOey,  61  L.  T.  Bep.  74 ;  23  Q.  B.  Dir. 
203. 

He  also  referred  to 

Adoock  ▼.  JTwrreU,  54  J.  P.  776  ; 
Mwrphy  ▼.  Manning,  36  L.  T.   Bep.   592 ;  2  Ex. 
Div.  307. 

The  respondent  did  not  appear. 

Lawbance,  J. — In  this  case  the  magistraAes 
have  taken  an  entirely  erroneous  view.  TWy 
have  considered  whether  there  was  an  intentka 
to  commit  cruelty.  The  question  is,  whether 
there  was  cruelty  in  fact.  This  aot  was  aboot  as 
cruel  as  one  could  coooeive,  and  there  is  no  doabi 
that  there  wan  gross  and  brutal  cruelty.  Intea* 
tion  does  not  matter. 

Channbll,  J. —  I  agree. 

Solicitor  for  the  appeUant,  Sydney  Q.  PoikUL 


Feb,  8  and  9, 1899. 

(Before  Lawbance  and  Ohannbll,  JJ.) 

BoBiNBON  (app.)  V.  The  Matob,  Ac.  of  SuNnia- 

LAND  (resps.).  (a) 

Public  health — Entry  on  land  for  the  purpose  uf 
the  Act — Showing  cause  against — Court  of  sum- 
mary  jurisdiction — Evidence  of  suffUiency  if 
present  works — AdmissihiUty  of — Public  HealA 
Act  1875  (38  <0  39  Vict.  c.  55),  ss.  ^,  805. 

Upon  the  hearing  of  an  application  for  an  order  (o 
enter,  eoiamine,  and  lay  open  premises  under 
sect.  305  of  the  Public  Health  Act  1875. 
evidence  as  to  the  sufficiency  of  the  present 
sanitary  arrangements  ts  not  admissible. 

0a8E  stated  by  the  justices  of  the  borough  of 
Sunderland. 

The  appellant  was  summoned  upon  the  com- 
plaint of  uie  duly  authorised  officer  of  the  respoa- 
deoits,  such  summons  alleging  that  it  appearing 
by  the  report  of  John  Pennock,  the  inspector  of 
nuisances,  made  to  the  authority  on  the  17th  March 
1898,  that  the  house  No.  31,  East-street,  in  the 
borough,  was  then  without  a  sufficient  water- 
closet,  earth  closet,  or  privy,  and  an  ashpit  for- 
nished  with  proper  doors  and  coverings,  the 
authority  did  by  a  notice  in  writing,  serfed 
personaUy  upon  the  owner  of  the  said  hoaiBi 
Kichard  Kobinson,  on  the  30th  March,  require  him 
as  such  owner,  within  twentF-eight  days  from 
such  service,  to  provide  a  sufficient  water-doeet 
and  an  ashpit  furnished  with  proper  doors  and 
coverings  to  the  house,  and  that,  such  notioe  not 
being  complied  with,  the  authority  did  on  the 

(•)  Baportod  by  W.  oi  B.  HiaBiiT,  Esq.,  Darrtoltr^at-La*- 
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28th  April  ordttr  that  the  works  specified  in  the 
notioe  be  executed  by  the  authority,  that  it  there- 
upon became  necessary  for  the  authority  to  enter 
examine,  and  lay  open  the  house  for  the  purpose 
of  making  plans,  surveying,  measuring,  and 
making  the  work,  and  the  borough  sunre^or  did 
apply  for  permission  to  enter  and  examine  and 
lay  open  the  house  accordingly  for  the  aforesaid 
pmpoees,  and  that  Bichard  Robinson  refused 
such  pennission,  and  thereupon  notice  in  writing 
was  on  the  19th  Aug.  personally  given  to  the 
Bud  Bichard  Bobinson  as  such  owner  by  the 
authority  that  they,  the  authority,  would  apply  to 
the  justices  of  the  peace  sitting  as  a  court  of 
Bommaiy  jurisdiction  for  the  borough  for  an 
order  authorising  the  authority  to  enter,  examine, 
and  lay  open  the  house  for  the  purposes  afore- 
said. 

And  the  officer  of  the  authority  further  said 
th2it  Bichard  Bobinson  as  such  owner  had  not 
ooB^lied  with  the  notice  of  the  dOth  March,  and 
tiiat  it  was  necessary  for  the  authority  to  enter, 
examine,  and  lay  open  the  house  for  such  pur- 


On  behalf  of  the  respondents  it  was  proved 
that  by  the  report  of  John  Pennock,  the  inspector 
Off  nuisances  for  the  borough,  made  to  the  respon- 
dents as  to  such  authori^  on  the  17th  March 
18d8  it  appeared  that  the  house.  No.  31,  East- 
street,  in  the  borough  of  Sunderland,  was  then 
without  a  sufficient  water-closet,  earth  closet,  and 
privy,  and  an  ashpit  furnished  with  proper  doors 
and  coverings,  and  that  the  appellant  was  the 
owner  of  the  house. 

That  the  respondents  had  bv  written  notice 
Dersonally  servea  upon  the  appellant  on  the  80th 
March  ISQS  required  him  as  such  owner,  within 
twenty-eight  days  from  such  serrice,  to  provide 
a  sufficient  water-closet  and  an  ashpit  furnished 
with  proper  doors  and  coverings  to  the  said  house ; 
and  tnat  such  notice  was  not  complied  with. 

On  the  28th  April  1898  the  respondents  as 
such  authority  did  order  that  the  works  specified 
in  the  notice  be  executed  by  the  authority,  and 
it  was  necessary  for  the  authority  to  enter, 
examine,  and  lay  open  the  house  for  the  purpose 
of  making  plans,  surveying,  measuring,  and 
making  the  works. 

The  surveyor  of  the  authority  on  the  18th 
Aug.  1898  applied  to  the  appellant  for  permission 
for  the  authority  to  make  such  entry  and  examina- 
tion for  the  purposes  aforesaid,  and  the  appellant 
refused  such  permission. 

On  the  19th  Aug.  1898  notice  in  writing  of  the 
intention  of  the  respondents  to  apply  to  the  court 
of  summary  jurisdiction  for  an  order  authorising 
the  authority  to  enter,  examine,  and  lay  open  the 
house  was  duly  served  on  the  appellant ;  and  the 
respondents  by  the  town  clerk  thereupon  applied 
for  an  order  under  sect.  S05  of  the  Public  Health 
Act  1875  authorising  the  raspondents  to  enter, 
examine,  and  lay  open  the  house  for  the  purpose 
of  making  plans,  surveying,  measuring,  and 
making  the  work. 

The  appellant  by  his  solicitor  tendered  evi- 
dence as  to  the  condition  of  the  house  and  pre- 
nnses  No.  31,  East-street,  and  as  to  the  sufficiency 
of  a  privy  and  ashpit  there. 

The  respondents  by  the  town  clerk  objected  to 
tiie  admission  of  such  evidence  on  the  ground 
that  the  question  of  the  sufficiency  of  the  privy 
and  ashpit  was  a  matter  to  be  decided  by  the 


local  authori^  under  sect.  36  of  the  Publio 
Health  Act  1875,  and  that  the  local  authority 
having  jurisdiction  under  sect.  36  to  give  the 
notioe  in  question  in  this  matter,  the  justices 
could  not  review  such  notioe,  and  were  not  en- 
titled to  receive  evidence  as  to  the  sufficiency  of 
the  privy  and  ashpit,  and  the  clerk  cited  in 
support  of  his  contention  8t  Luke's  Vestry  v . 
Leiois  (5  L.  T.  Elep.  608 ;  1  B.  &  S.  865) ;  ^her~ 
howme  Local  Board  v,  Boyle  (46  J.  P.  675);  Ex 
parte  WhUchwreh  (6  Q.  B.  Div.  545). 

The  justices  were  of  opinion  that  they  were 
not  entitled  to  review  the  decision  of  the  local 
authority  as  to  the  sufficiency  of  the  privy  and 
ashpit,  and  declined  to  hear  evidence  thereon.  The 
appellant  showed  no  cause  why  an^r  order  should 
not  issue  under  sect.  305,  and  the  justices  made 
an  order  authorising  the  local  authority  to  enter, 
examine,  and  Jay  open  the  house  for  the  purposes 
aforesaid. 

The  question  for  the  court  is  whether  tbey  were 
right  in  refusing  to  receive  the  evidence  tendered 
of  the  sufficiency  of  the  appeUant's  ashpit  on 
the  premises  in  question. 

By  the  PubUc  Health  Act  1875  (38  A  39  Yict. 
c.  55),  s.  36 : 

If  a  house  within  the  diatriot  of  a  local  authority 
appears  to  such  authority  by  the  rei>ort  of  their  surveyor 
or  inspeotor  of  nuiaanoes  to  be  without  a  suffioient  water- 
oloset,  earth  oloset,  or  privy,  and  an  ashpit  furnished 
with  proper  doors  and  coverings,  the  local  authority 
shall  by  written  notioe  require  the  owner  or  occupier  6t 
the  house,  within  a  reasonable  time  therein  apecifled,  to 
provide  a  aui&cient  water-cloeet,  earth  doeet,  or  privy, 
and  an  ashpit  fumiahed  aa  aforesaid,  or  either  of  them 
aa  the  case  may  require.  If  such  notice  ia  not  complied 
with,  the  local  authority  may  at  the  expiration  of  the 
time  apecifted  in  the  notice  do  the  work  thereby  required 
to  be  done,  and  may  recover  in  a  aummary  numner  from 
the  owner  the  expenses  incurred  by  them  in  so  doing, 
or  may  by  order  declare  the  aame  to  be  private  im- 
provement exx>en8eB. 

And  by  sect.  305 : 

Whenever  it  becomes  neceaaary  for  a  local  authority 
or  any  of  their  officers  to  enter,  examine,  or  lay  open  any 
lands  or  premiaea  for  the  purpose  of  making  plans,  sur- 
veying, measuring,  taking  levels,  making,  keeping  in 
repair,  or  examining  worka,  aacertaining  the  course  of 
aewers  or  draina,  or  ascertaining  or  fixing  bonndariea, 
and  the  owner  or  occupier  of  auch  landa  or  premiaea 
refuaee  to  permit  the  same  to  be  entered  upon,  examined, 
or  laid  open  for  the  purpoaes  aforeaaid  or  any  of  them, 
the  local  authority  may,  after  written  notice  to  auch 
owner  or  occupier,  apply  to  a  court  of  summary  juris- 
diction for  an  order  autiiorising  the  local  authority  to 
enter,  examine,  and  lay  open  the  said  landa  and  premises 
for  the  purposes  aforeaaid  or  any  of  them.  If  no  suffioient 
cause  ia  diown  against  the  application,  the  court  may 
make  an  order  accordingly,  and,  on  auch  order  being 
made,  the  local  authority  or  any  of  thei^  officera  may  at 
all  reaaonable  timea  between  the  houra  of  nine  in  the 
forenoon  and  six  in  the  afternoon  enter,  examine,  or 
lay  open  the  lands  or  premises  mentioned  in  such 
oi^er  for  such  of  the  said  purposes  ha  are  therein  speci- 
fied without  being  subject  to  any  action  or  molesta- 
tion for  BO  doing:  Prorided  that,  except  in  case  of 
emergency,  no  entry  ahall  be  made  or  worka  commenced 
under  thia  section  unleaa  at  leaat  twenty-four  hours' 
notice  of  the  intended  entry  and  of  the  object  thereof 
shall  be  given  to  the  occupier  of  the  premiaea  intended 
to  be  entered. 

Seott  Fox,  Q.C.  (uletam  Boche  with  him)  for  the 
appellant. — The  principle  upon  which  I  rely  is 
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that  laid  down  in  Cooper  v.  The  Wa/ndavoorth 
Board  of  Works  (8  L.  T.  Rep.  278 ;  14  0.  B.  N  .8. 
180),  namely,  that  a  tribunal  empowered  by  law 
to  affect  the  propeH^  of  Her  Majesty's  subjects 
must  give  the  party  interested  an  opportunity  to 
be  heard.  In  that  case  it  was  laid  down  that 
where  an  Act  of  Parliament  ^ves  a  local  board 
power  to  pull  down  buildings  in  case  due  notice 
of  their  erection  has  not  be^  given,  they  cannot 
exercise  their  powers  without  giving  notice  to  the 
party  erecting,  and  hearing  his  defence.  Whether 
the  ma^stratos  were  risht  or  wrong  depends  upon 
the  scheme  of  sect.  36  and  the  ckcisions  there- 
under. [Ohannell,  J. — ^If  you  had  proved  what 
you  had  wanted  before  the  magistraites,  would 
that  have  been  sufficient  cause  to  prevent  them 
making  the  order  P]    I  submit,  yes. 

Cooper  T.  The  Wandsworth  District  Board  of  Works 

(«up.)  WM  approved  in 
Hopkins  T.  The  Smethtoick  Local  Board  of  EeaUh^ 

62  L.  T.  Bep.  783  ;  24  Q.  B.  Div.  712. 

That  was  a  decision  under  the  Public  Health  Act 
1875,  and  it  was  held  that  where  a  building  has 
been  erected  against  the  bye-laws  of  the  board, 
the^  cannot  puU  it  down  under  sect.  158  without 
givmg  the  owner  an  opportunity  of  showing 
cause  why  it  should  not  be  pulled  clown.  That 
i^^ain  shows  that  these  acts  which  are  allowed 
under  Public  Health  Acts  and  the  like  can  only 
be  done  where  an  opportunityhas  been  given  to 
the  owner  to  show  cause.  He  cannot  be  con- 
demned unheard.  Under  the  group  of  sects. 
90-96  the  magistrates  have  discretion  to  decide  as 
to  the  necessities  of  the  case.  Then  as  to  the 
meaning  of  sect.  36.  In  its  terms  it  is  an  em- 
powering section.  The  authority  give  the  notice, 
and  the  owner  may  do  the  work  u  he  likes.  If, 
however,  he  does  not  do  it,  the  section  empowers 
the  authority  to  do  it.  That  section  merely 
contemplates  inaction.  [Ohannell,  J. — That 
section  allows  them  to  go  in,  and  sect.  305  is  to 
meet  the  difficulty  of  a  refusal  to  allow  them  to 
do  the  work  when  they  areio.] 

Tindal  Atkinson,  Q.G.  {Manisiy  with  him)  for 
the  respondents.— ^Sect.  305  is  a  mere  machinery 
section  to  carry  the  provisiocs  of  the  Act  into 
effect.  "  Necessary  "  means  "  necessary  for  the 
purpose  of  making  the  works,"  not  '<  necessarv  for 
making  the  works."  If  the  order  had  oeen 
invali£y  made  the  appellant  could  have  brought 
an  action  and  got  an  injunction  to  prevent  any- 
one entering  on  an  invaJid  notice.  In  Cooper  v. 
The  Wcmdeworth  Board  of  Works  (8  L.  TC  Rep. 
278)  the  plaintiff  recovered  damages  for  the 
trespass  wnere  the  entity  was  not  rightful.  In 
The  Vestry  of  8t  James  and  8t  Jolm,  Clerken- 
well  V.  Fearey  (62  L.  T.  Rep.  697  ;  24  Q.  B.  Div. 
703)  a  vestry  gave  notice  in  writing  under  sect.  81 
of  the  Metropolis  Management  Act  1855  to  the 
owner  of  a  certain  house  requiring  him  to  make 
certain  sanitarv  alterations,  anct  upon  his  not 
complying  witn  such  notice,  he  was  summoned 
before  a  magistrate  under  sect.  64  of  the 
Metropolis  Muiagement  Amendment  Act  1862. 
It  was  there  held  by  Lord  Coleridge,  C.  J.  and 
Lord  Esher,  M.R.  that  the  vestry  nad  jurisdic- 
tion to  make  the  order,  and  that  the  magistrate 
had  only  power  to  inquire  whether  such  order  had 
in  fact  been  made  and  obeyed.  Under  the  old 
Public  Health  Act  1848,  it  was  held  in  Hargreaves 
V.  Taylor  (8  L.  T.  Rep.  149 ;  3  B.  &  S.  613)  that 


by  sect.  54  a  discretion  is  vested  in  the  Local 
Board  of  Health  to  determine  what  works  are  to 
be  done,  and  that  the  justices  haveno  jurisd^ctioii 
to  review  the  determination  of  the  Xowl  board  on 
the  subject.  This  shows  that  sections  of  this 
kind  are  mere  machin»*ry  for  carrying  resolations 
and  notices  into  effect,  and  that  it  is  when  sock 
alterations  and  resolutions  are  under  discussion 
that  the  owner  or  person  interested  should  coma 
forward.  It  is  not  absolutely  necessary  that  a 
person  against  whom  an  order  is  made  should  he 
neard  by  the  court  making  the  order.  Lord 
Halsbury  in  Wood  ▼.  Widnes  Corporation  (77  L.  T. 
Ren.,  at  p.  782)  says  :  '*  Such  a  decision  of  a  local 
authority  " — ^that  is,  one  undeor  sect.  36  of  the  Public 
Health  Act  1875—"  cannot  be  brought  befors  a 
court  of  law  ;  the  remedy  of  a  person  who  thinks 
himself  aggrieved  is  an  appeal  to  the  Local  Govera- 
ment  Boara  under  sect.  268  of  the  Act"  Again,  in 
The  Attomey^General  ▼.  Hooper  (69  L.  T.  Rep.  340; 
(1893)  3  Oh.  483),  where  by  a  local  Act  improve- 
ment commissioners  were  empowered  to  ordkr  tibe 
removal  of  projecting  signs  affixed  to  the  houses, 
it  was  held  that  they  were  not  bound  to  give  a 
person  an  opportunity  of  bein^  heard,  but  only 
to  give  him  the  prescribed  notice  to  remove  the 
bocu'd,  and  an  injunction  was  granted  restraining 
him  6x>m  preventing  them  removing  the  sign. 
It  was  doubted  by  Girling,  J.,  however,  whether 
if  a  person  had  asked  to  be  heard  they  oould 
refuse  to  hear  him.  But  these  cases  show 
that  in  machinery  sections  of  this  kind  the  person 
affected  need  not  of  necessity  be  heard. 

Scott  Fox,  Q.O.  in  reply. — ^In  none  of  the  cases 
cited  the  point  arose,  where  the  objection  was 
taken  by  the  owner  at  the  proper  time.  In  each 
case  he  had  lost  his  opportunity  of  objecting. 

Lawbance,  J. — In  this  case  I  think  the 
justices  came  to  a  right  conclusion.  The  whole 
difficulty,  so  far  as  I  am  concerned  at  aU  events— 
and  I  am  only  speaking  for  myself — ^has  been  in 
deciding  what  is  meant  by  the  words  "  snfficieDt 
cause"  used  in  sect.  Sdo,  It  is  argued  on 
one  side  that  sufficient  cause  is  shown  before 
the  justices  when  an  order  is  re(}uired  for  the 
purpose  of  going  upon  the  premises  after  the 
order  has  been  made  by  the  local  authority 
under  sect.  36.  There  are  two  occasions,  so 
far  as  I  can  understand  it,  in  which  orders 
may  be  asked  for  from  the  justices.  One, 
where  the  person  has  reason  to  believe  the 
premises  are  in  an  unsanitary  condition,  and  he 
wants  to  examine  whether  the^  are  so  or  not 
Then  the  inspector  might  eo  in  under  such  an 
order  as  that,  and  see  whether  the  aanitaiy 
arrangements  are  perfect.  The  commenoement 
of  the  whole  proceedings  seems  to  be  under  sect 
36,  which  says  that,  if  it  appears  to  the  local 
authority  by  the  report  of  their  surveyor  or 
inspector  of  nuisances  that  a  house — ^which  is  the 
case  here— is  without  a  sufficient  water-cloeet» 
they  can  serve  a  notice  req|uiring  the  neoessaxy 
work  to  be  done,  and,  if  it  is  not  done,  they  oan 
do  the  work  themselves  and  recover  the  ezpenses 
in  a  summary  manner ;  and  then  the  point  arises 
whether  the  (question  as  to  whether  the  water 
closet  is  sufficient  or  not  can  be  entertained  by 
the  lustices  when  an  order  is  asked  for  ihx>m  them 
by  the  local  authority,  under  sect.  3(^,  to  go  upon 
the  premises  for  the  purpose  of  putlog  the 
premises  into  a  sanitaiy  condition.    It  seems  to 
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me  it  is  quite  clear  that  that  is  not  so — that  the 
justices  have  no  power  whatever.  The  order 
laving  been  made  under  sect.  36,  it  having 
appeared  to  the  local  authority  from  the  i*eport 
<n  the  surveyor  that  the  premises  are  in  an  in- 
sanitary condition,  it  is  not  i^r  the  justices  to 
enter  into  the  question  at  all  as  to  whether  that 
is  so  or  not.  It  would  not  be  difficult  to  find 
many  instances  in  which  effect  might  be  given  to 
the  words  "sufficient  cause."  Supposing  the 
order  was  bad  upon  the  face  of  it — ^supposing 
ihey  could  show  that  there  was  no  report  from 
the  surveyor  or  inspector  or  anything  of  that 
kind,  I  apprehend  tnat  would  be  a  question  for 
the  justices.  That  is  what  the  local  authority 
have  to  satisfy  the  justices  of  before  they  are 
entitled  to  an  order.  There  are  plenty  of  other 
reasons  that  might  be  given.  One  which  suggests 
it^lf  to  me  is  this :  The  «  coupler  or  owner  might 
say.  "  Well,  I  have  nothing  to  say  to  the  thmg 
itself — the  doing  of  the  work — but  my  family  are 
ill  at  the  present  moment,  and  it  would  be  fatal 
to  them  to  haye  the  drains  taken  up  at  the  present 
time  *' ;  and  there  are  other  temporary  matters  of 
that  kind.  But  I  do  not  think  anv  case  has  been 
cited  to  us  to  show — indeed,  I  tlunk  the  whole 
authority  is  the  other  way — that  the  magistrates 
are  to  enter  into  the  question  as  to  the  vsQidity  of 
the  making  the  order  itself.  That  is  to  say,  if 
the  order  is  correct  in  itself,  as  to  whether  the 

S remises  are  or  are  not  in  a  proper  state.  Tbat 
ecision  rests  entirely  with  the  local  authority  by 
their  surveyor  or  inspector,  and  when  once  that 
decision  is  arrived  at  I  think  the  magistrates  have 
no  power  to  enter  into  that  matter  at  all.  What 
was  attempted  to  be  done  here  was  to  dispute  the 
question  of  whether  the  water*  closet  was  in 
a  fit  condition  or  not.  We  know  what  the 
Question  was.  It  is  not  as  if  there  was  any 
ooubt  as  to  what  the  evidence  that  was  proposed 
to  be  adduced  was.  It  was  directed  to  that  point 
entirely ;  it  is  found  so  in  the  case,  and  therefore 
there  will  be  no  difficulty  about  that,  and  we 
know  what  the  magistrates  were  dealing  with.  In 
mj  judgment,  the  magistrates  were  right  in 
rejecting  that  evidence,  and  I  think  they  had  no 
right  under  sect.  305  to  entertain  the  matter  at 
im.  It  is  said  that  it  is  a  case  of  hardship  that 
there  is  no  appeal.  It  is  quite  true  there  is  no 
appeal  except  under  sect.  268.  If  the  work  is 
done  by  the  local  authority,  and  the  local  autho- 
rity then  attempts  to  enforce  the  payment  of  the 
money,  then  it  seems,  under  sect.  268,  that  the 
whole  matter  is  ooen  as  to  the  necessity  for  the 
work  that  may  nave  been  done,  the  manner 
in  which  it  has  been  done,  and  so  forth,  and 
ample  power  is  given  to  the  Local  Government 
Board  to  consider,  and  to  award  to  the  person 
who  has  been  aggrieved,  compensation  for  the 
loss,  damage,  or  grievance  sustained  by  him.  It 
seems  to  me  that  is  the  ouly  appeal  given  by 
the  statute.  I  think  sect.  305  was  not  intended 
to  Igive  an  appeal  from  the  local  authority 
to  uie  justices,  and  that  the  magistrates  were 
right  in  declining  to  hear  the  evidence  that  was 
t^dered. 

Channbll,  J. — ^I  also  think  that  the  magis- 
trates were  right,  and  that  they  had  no  power  to 
enter  into  the  question  of  the  sufficiency  of  the 
water-closet  or  privy,  or  whatever  it  is.  The 
question  before  us  turns  upon  what  is  the  true 
construction  of  sect.  305.    I   think  that  it  is  a 
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section  for  the  purpose  of  providing  machinery 
under  which  the  local  authority  can  enter  upon 
premises  under  an  alleged  statutory  right  without 
having  got  something  fike  a  magistrates'  order  to 
sanction  what  they  were  doing.  You  have  to  look 
at  the  section  to  see  what  the  words  of  it  are  and 
what  it  is.  It  says :  "  Whenever  it  becomes 
necessary  for  a  local  authority  to  enter  upon  pre- 
mises for  the  pui*pose  of  making,'*  in  this  par- 
ticular case  the  words  that  you  want  to  read 
are,  *'for  the  purpose  of  making  works,"  but 
there  are  various  things  specified  there,  and 
they  are  all  things  which  I  think  under  this 
statute  the  local  authority  has  some  kind  of 
power  to  do  in  certain  events.  I  think 
you  may  read  that  thus  :  *'  Whenever  it  becomes 
necessary  for  a  local  authority  to  enter  into 
premises  for  the  purpose  of  doing  works 
which  they  have  statutory  authority  to  do "  ; 
that  may,  I  think,  be  read  into  it.  It  is  the  most 
you  can  read  into  it  in  favour  of  the  appellants  in 
the  present  case.  And  supposing  you  read  that 
into  it,  then  the  result  is  that  the  magistrates 
have  to  inquire  whether  the  preliminary  matter 
in  this  section  bad  been  complied  with — that  is  to 
say,  whether  it  is  a  case  where  it  becomes  neces- 
sary for  the  local  authority  to  enter  for  the  pur- 
Sose  of  doing  works  which  they  have  authority  to 
o^may  inquire  into  the  necessity  of  the  entry, 
and  may  inquire  into  the  purpose  for  which  they 
rt  quire  to  enter,  to  see  whether  that  purpose  is  a 
purpose  for  doing  something  which  comes  within 
the  following  words  '*  making  plans,  surveying," 
and  so  on ;  and  in  substance,  as  I  said  just  now, 
to  inquire  whether  it  is  for  the  purpose  of  doing 
works  which  they  have  a  statutory  authority  to 
do.  So  far  they  may  inquire  into  the  matter. 
But  then  it  goes  on  to  say:  "If  no  sufficient 
cause  is  shown,"  and  in  order  to  see  what  is  suffi- 
cient in  the  particulai*  c%se  you  musti  see  what  the 
particular  works  are,  what  they  want  to  go  in  for, 
what  is  the  particular  thing  they  want  to  go  in 
for  in  the  particular  case.  Turning  to  the  case 
before  us  it  is  for  the  purpose  of  making  in  the 
place  of  privies  or  water  closets  which  the  local 
authority  have  considered  insufficient,  similar 
constructions  which  they  consider  sufficient.  The 
question  of  what  right  they  have  to  do  such  a 
thing  as  that  depends  upon  sect.  36,  and  you  have 
to  go  back  to  sect.  36  to  see  what  it  is.  Sect.  36 
is  framed  in  a  way  that  a  good  many  sections  of 
this  character  are.  It  is,  "  If  a  house  appears  to 
such  authority  by  the  report  to  be  without  a 
sufficient  water-closet,"  and  so  on.  The  introduc- 
tion of  the  words  "  appears  to  be  "  is  obviously 
for  the  purpose  of  makmg  the  local  authority  the 
judge.  The  power  to  ]put  a  new  water-closet  into 
a  house  under  this  section  does  not  depend  on  the 
existiug  water-closet  being  in  fact  insiifficient,  but 
upon  the  opinion  of  the  local  authority,  after  read- 
ing the  report  of  their  surveyor,  that  it  is  insuffi- 
cient. Ooiisequentlyas  the  right  does  not  depend 
on  the  sufficiency  or  insufficiency,  it  cannot  possibly 
(subject  to  the  question-  which  Mr.  Scott  Fox  has 
raised,  with  which  I  will  deal  directly,  about  the 
notice)  be  a  matter  for  the  magistrate  to  inquire 
into  whether  the  water-closet  is  sufficient  or  in- 
sufficient. The  only  thing  they  have  to  inquire 
into  in  the  matter  is  whether  it  is  in  the  opinion 
of  the  local  authority  insufficient.  But  it  may  be 
that  they  may  also  have  to  inqnire — as  on  the 
whole  I  am  inclined  to  think  they  have— into 
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that  laid  down  in  Cooper  v.  The  Wandeworth 
Board  of  Works  (8  L.  T.  Rep.  278 ;  14  0.  B.  N  .S. 
180),  namely,  thafc  a  tribrmal  empowered  by  law 
to  affect  the  property  of  Her  Majesty's  snbjeota 
must  ^ve  the  party  interested  an  opportunity  to 
be  heard.  In  that  case  it  was  laid  down  that 
where  an  Act  of  Parliament  ^ves  a  local  board 
power  to  poll  down  buildings  in  case  due  notice 
of  their  erection  has  not  been  piren,  they  cannot 
exerdse  their  powers  withont  giving  notice  to  the 
party  erecting,  and  hearing  his  defence.  Whether 
the  magistrates  were  right  or  wrong  depends  upon 
the  scheme  of  sect.  36  and  the  cbcisions  there- 
under. [Ghannbll,  J. — ^If  yon  had  proved  what 
you  had  wanted  before  the  magistnbtee,  would 
that  have  been  sufficient  cause  to  preTont  them 
malring  the  order  P]    I  submit,  yes. 

Cooper  T.  The  Wandeworth  Dietriet  Board  of  Worke 

(sup.)  was  spprored  in 
HopJcine  t.  The  Smethwick  Local  Beard  of  Health, 

62  L.  T.  Bep.  783  ;  24  Q.  B.  Dir.  712. 

That  was  a  decision  under  the  Public  Health  Act 
1875,  and  it  was  held  that  where  a  building  has 
been  erected  against  the  bye-laws  ot  the  board, 
thejr  cannot  puU  it  down  under  sect.  158  without 
giving  the  owner  an  opportunity  of  showing 
cause  why  it  should  not  be  pulled  down.  That 
again  shows  that  these  acts  which  are  allowed 
under  Public  Health  Acts  and  the  like  can  only 
be  done  where  an  opportnnityhas  been  given  to 
the  owner  to  show  cause.  He  cannot  be  con- 
demned unheard.  Under  the  group  of  sects. 
90-96  the  magistrates  have  discretion  to  decide  as 
to  the  necessities  of  the  case.  Then  as  to  the 
meaning  of  sect.  S6.  In  its  terms  it  is  an  em- 
powering section.  The  authority  give  the  notice, 
and  the  owner  may  do  the  work  u  he  likes.  If, 
however,  he  does  not  do  it,  the  section  empowers 
the  authority  to  do  it.  That  section  merely 
contemplates  inaction.  [Ghannbll,  J. — That 
section  allows  them  to  go  m,  and  sect.  305  is  to 
meet  the  difficulty  of  a  refusal  to  allow  them  to 
do  the  work  when  they  are  in.] 

Tindal  Atkinson,  Q.G.  (Manisty  with  him)  for 
the  respondents.— ^ct.  305  is  a  mere  machinery 
section  to  carry  the  provisiocs  of  the  Act  into 
effect.  "  Necessary  "  means  "  necessary  for  the 
purpose  of  making  the  works/'  not  **  necessary  for 
making  the  works."  If  the  order  had  been 
invali£y  made  the  appellant  could  have  bi'ought 
an  action  and  got  an  injunction  to  prevent  any- 
one entering  on  an  invaud  notice.  In  Cooper  v. 
The  Wamdaworth  Board  of  Works  (8  L.  T.  Rep. 
278)  the  plaintiff  recovered  damages  for  the 
trespass  wnere  the  entity  was  not  rightful.  In 
The  Vestry  of  8t  James  and  8t.  John,  Clerken- 
u>eU  V.  Fearey  (62  L.  T.  Rep.  697  ;  24  Q.  B.  Div. 
703)  a  vestry  gave  notice  in  writing  under  sect.  81 
of  the  Metropolis  Management  Act  1855  to  the 
owner  of  a  certain  house  requiring  him  to  make 
certain  sanitary  alterations,  and,  upon  his  not 
complying  with  such  notice,  he  was  summoned 
before  a  magistrate  under  sect.  64  of  the 
Metropolis  MuiaAement  Amendment  Act  1862. 
It  was  there  hela  by  Lord  Coleridge,  O.J.  and 
Lord  Esher,  M.R.  that  the  vestry  had  jurisdic- 
tion to  make  the  order,  and  that  the  ma^strate 
had  only  power  to  inquire  whether  such  oraer  had 
in  fact  beian  made  and  obeyed.  Under  the  old 
Public  Health  Act  1848,  it  was  held  in  Hcvrgreaves 
V.  Taylor  (8  L.  T.  Rep.  149;  3  B.  &  S.  613)  that 


by  sect.  54  a  discretion  is  vested  in  the  Local 
Board  of  Health  to  determine  what  works  are  to 
be  done,  and  that  the  justices  haveno  jurisdictian 
to  review  the  determination  of  the  lo<»I  board  on 
the  subject.  This  shows  that  sections  of  this 
kind  are  mere  machint-ry  for  carrying  reeolntions 
and  notices  into  effect,  and  that  it  is  when  such 
alterations  and  resolutions  are  under  discussioii 
that  the  owner  or  person  interested  should  come 
forward.  It  is  not  absolutely  neceesanr  that  a 
person  against  whom  an  order  is  made  should  be 
heard  by  the  court  making  the  order.  Lord 
Halsbury  in  Wood  v.  Widnes  Corporation  (77  L.  T. 
Rep.,  at  p.  782)  says  :  "  Such  a  decision  of  a  local 
autnoril^ '' — ^that  is,  one  under  sect.  36  of  the  Public 
Health  Act  1875 — "  cannot  be  brought  before  a 
court  of  law  ;  the  remedy  of  a  person  who  thinks 
himself  aggrieved  is  an  appeal  to  the  Local  GoverA- 
ment  Boara  under  sect.  268  of  the  Act."  Again,  in 
The  AUomey-Oenerai  v.  Hooper  (69  L.  T.  Rep.  340  ; 
(1893)  3  Gh.  483),  where  by  a  local  Act  improve- 
ment commissioners  were  empowered  to  orcfer  the 
removal  of  projecting  signs  affixed  to  the  houses, 
it  was  held  that  they  were  not  bound  to  give  a 
person  an  opportuniiy  of  bein^  heard,  but  only 
to  give  him  the  prescribed  notice  to  remove  the 
bocu^  and  an  injunction  was  granted  restraining 
him  from  preventing  them  removing  the  sign. 
It  was  douoted  by  Stirling,  J.,  however,  whether 
if  a  person  had  asked  to  be  heard  they  could 
refuse  to  hear  him.  But  these  cases  show 
that  in  machinery  sections  of  this  kind  the  person 
affected  need  not  of  necessity  be  heard. 

Scott  Fox,  Q.G.  in  reply. — In  none  of  the  cases 
cited  the  point  arose,  where  the  objection  was 
taken  by  the  owner  at  the  proper  time.  In  each 
case  he  had  lost  his  opportunity  of  objecting. 

Lawbangv,  J. — In  this  case  I  think  the 
justices  came  to  a  right  conclusion.  The  whole 
difficulty,  so  far  as  I  am  concerned  at  all  events— 
and  I  am  only  speaking  for  myself — ^has  been  in 
deciding  what  is  meant  by  the  words  "  snfficieDt 
cause"  used  in  sect.  d(io.  It  is  argued  on 
one  side  that  sufficient  cause  is  shown  before 
the  justices  when  an  order  is  recjuired  for  the 
purpose  of  going  upon  the  premises  after  the 
order  has  been  made  by  the  local  authority 
under  sect.  36.  There  are  two  occasions,  so 
far  as  I  can  understand  it,  in  which  orders 
may  be  asked  for  from  the  justices.  One, 
where  the  person  has  reason  to  believe  the 
premises  are  in  an  unsanitary  condition,  and  he 
wants  to  examine  whether  thejr  are  so  or  not 
Then  the  inspector  might  go  in  under  such  an 
order  as  that,  and  see  whether  the  sanitaiy 
arrangements  are  perfect.  The  commencement 
of  the  whole  proceedings  seems  to  be  under  sect 
36,  which  says  that,  if  it  appears  to  the  looal 
authority  by  the  report  of  their  surveyor  or 
inspector  of  nuisances  tiiat  a  house — ^which  is  t^ 
case  here — is  without  a  sufficient  water-cloeet, 
they  can  serve  a  notice  roquiring  the  neoeesazy 
work  to  be  done,  and,  if  it  is  not  done,  tiiey  can 
do  the  work  theinselves  and  recover  the  expenses 
in  a  summary  manner ;  and  then  the  point  arises 
whether  the  (question  as  to  whether  the  water 
closet  is  sufficient  or  not  can  be  entertained  by 
the  justices  when  an  order  is  asked  for  from  them 
by  the  local  authoril^,  under  sect.  305,  to  go  upon 
the  premises  for  tne  purpose  of  puUing  the 
premises  into  a  sanitaiy  condition.    It  seems  to 
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section  for  the  purpose  of  providing  machinery 
under  which  the  local  authority  can  enter  upon 
premises  under  an  alleged  statutory  right  without 
having  got  something  uke  a  magistrates*  order  to 
sanction  what  they  were  doing.  You  have  to  look 
at  the  section  to  see  what  the  words  of  it  are  and 
what  it  is.  It  aays :  "  Whenever  it  becomes 
necessary  for  a  local  authority  to  enter  upon  pre- 
mises for  the  pui'pose  of  making/'  in  this  par- 
ticular case  the  words  that  you  want  to  read 
are,  "for  the  purpose  of  maicing  works,"  but 
there  are  various  things  specified  there,  and 
they  are  all  things  which  I  think  under  this 
statute  the  local  authority  has  some  kind  of 
power  to  do  in  certain  events.  I  think 
you  may  read  that  thus  :  *'  Whenever  it  becomes 
necessary  for  a  local  authority  to  enter  into 
premises  for  the  purpose  of  doing  works 
which  they  have  statutory  authority  to  do " ; 
that  may,  I  think,  be  read  into  it.  It  is  the  most 
you  can  read  into  it  in  favour  of  the  appellants  in 
the  present  case.  And  supposing  you  read  that 
into  it,  iben  the  result  is  that  the  magistrates 
have  to  inquire  whether  the  preliminary  matter 
in  this  section  bad  been  complied  with — that  is  to 
say,  whether  it  is  a  case  where  it  becomes  neces- 
sary for  the  local  authority  to  enter  for  the  pur- 
pose of  doing  works  which  they  have  authority  to 
do— may  inquire  into  the  necessity  of  the  entry, 
and  may  inquire  into  the  purpose  for  which  they 
require  to  enter,  to  see  whether  that  purpose  is  a 
purpose  for  doing  something  which  comes  within 
the  following  words  '*  making  plans,  surveying," 
and  so  on ;  and  in  substance,  as  I  said  just  now, 
to  inquire  whether  it  is  for  the  pur^iose  of  doing 
works  which  they  have  a  statutory  authority  to 
do.  So  far  they  may  inquire  into  the  matter. 
But  then  it  goes  on  to  say:  "If  no  sufficient 
cause  is  shown,"  and  in  order  to  see  what  is  suffi- 
cient in  the  particular  c*>«e  you  must  see  what  the 
particular  works  are,  what  they  want  to  go  in  for, 
what  is  the  particular  thing  they  want  to  go  in 
for  in  the  particular  case.  Turning  to  the  case 
before  us  it  is  for  the  purpose  of  making  in  the 
place  of  privies  or  water  closets  which  the  local 
authority  have  considered  insufficient,  similar 
constructions  which  they  consider  sufficient.  The 
question  of  what  right  they  have  to  do  such  a 
thing  as  that  depends  upon  sect.  36,  and  you  have 
to  go  back  to  sect.  36  to  see  what  it  is.  Sect.  36 
is  framed  in  a  way  that  a  good  many  sections  of 
this  character  are.  It  is,  "  If  a  house  appears  to 
such  authority  by  the  report  to  be  without  a 
sufficient  water-closet,"  and  so  on.  The  introduc- 
tion of  the  words  "  apj^ears  to  be  "  is  obviously 
for  the  purpose  of  makmg  the  local  authority  the 
judge.  The  power  to  put  a  new  water-closet  into 
a  house  under  this  section  does  not  depend  on  the 
existiug  water-closet  being  in  fact  insufficient,  but 
upon  the  opinion  of  the  local  authority,  after  read- 
ing the  report  of  their  surveyor,  that  it  is  insuffi- 
cient. Cousequentl^  as  the  right  does  not  depend 
on  the  sufficiency  or  insufficiency,  it  cannot  possibly 
(subject  to  the  question  which  Mr.  Scott  Fox  hails 
raised,  with  which  I  will  deal  directly,  about  the 
notice)  be  a  matter  for  the  magistrates  to  inquire 
into  whether  the  water-closet  is  sufficient  or  in- 
sufficient. The  only  thine  they  have  to  inqcure 
into  in  the  matter  is  whether  it  is  in  the  opinion 
of  the  local  authority  insufficient.  But  it  may  be 
that  they  may  also  have  to  inquire — as  on  the 
whole  I  am  inclined  to  think  they  have — into 
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it  is  quite  clear  that  that  is  not  so — that  the 
justices  have  no    power    whatever.    The    order 
naving  been    made   under    sect.  36,   it   having 
Appeared  to  the  local  authority  from  the  report 
m  the  surveyor  that  the  premises  are  in  an  in- 
sanitary condition,  it  is  not  fv,r  the  justices  to 
eaater  into  the  question  at  all  as  to  whether  that 
is  so  or  not    It  would  not  be  difficult  to  find 
many  instances  in  which  effect  might  be  given  to 
the    words    "sufficient    cause."    Supposing    the 
order  was   bad  upon  the  face  of  it — supposing 
they  could  show  that  there  was  no  report  from 
the  surveyor  or  inspector  or  anything  of  that 
kind,  I  apprehend  that  would  be  a  question  for 
the  justices.    That  is  what  the  local  authority 
have  to  satisfy  the  justices  of  before  they  are 
entitled  to  an  order.    There  are  plenty  of  other 
reasons  that  might  be  given.   One  which  suggests 
it§elf  to  me  is  this :  The  i  ccupier  or  owner  might 
Bay.  "  Well,  I  have  nothing  to  say  to  the  thmg 
itself — ^the  doing  of  the  work — but  my  family  are 
ill  at  the  present  moment,  and  it  would  be  fatal 
to  them  to  have  the  drains  taken  up  at  the  present 
time  *' ;  aod  there  are  other  temporary  matters  of 
that  kind.    But  I  do  not  think  anv  case  has  been 
cited  to  UB  to  show — indeed,  I  tliink  the  whole 
authority  is  the  other  way — that  the  ma^strates 
are  to  enter  into  the  question  as  to  the  validity  of 
the  making  the  order  itself.    That  is  to  say,  if 
the  order  is  correct  in  itself,  as  to  whether  the 
premises  are  or  are  not  in  a  proper  state.      Tbat 
decision  rests  entirely  with  the  local  authority  by 
their  surveyor  or  inspector,  and  when  once  that 
decision  is  arrived  at  I  think  the  magistrates  have 
no  power  to  enter  into  that  matter  at  all.      What 
was  attempted  to  be  done  here  was  to  dispute  the 
question    of    whether    the    water-closet   was   in 
a    fit    condition    or    not.     We   know  what  the 
question    was.      It  is  not  as  if  there  was  any 
doubt  as  to  what  the  evidence  that  was  proposed 
to  be  adduced  was.    It  was  directed  to  that  point 
entirely ;  it  is  found  so  in  the  case,  and  therefore 
there  will  be  no   difficulty  about  that,  and  we 
know  what  the  magistrates  were  dealing  with.   In 
my    judgment,  the  magistrates    were    ri^ht    in 
rejecting  that  evidence,  and  I  think  they  had  no 
right  under  sect.  305  to  entertain  the  matter  at 
all.      It  is  said  that  it  is  a  case  of  hardship  that 
there  is  no  appeal.    It  is  quite  true  there  is  no 
appeal   except  under  sect.  268.     If  the  work  is 
done  by  the  local  authority,  and  the  local  autho- 
rity then  attempts  to  enforce  the  payment  of  the 
money,  then  it  seems,  under  sect.  268,  that  the 
whole  matter  is  open  as  to  the  necessity  for  the 
work    that   may  nave  been    done,  the  manner 
in  which   it   has  been  done,  and  so  forth,  and 
ample  power  is  given  to  the  Local  Qovemment 
Board  to  consider,  and  to  award  to  the  person 
who  has  been  aggrieved,  compensation  for  the 
loss,  damage,  or  grievance  sustained  by  him.     It 
seems  to  me  that  is  the  only  appeal   siven  by 
the  statute.    I  think  sect.  305  was  not  intended 
to  Igive    an  appeal    from   the    local    authority 
to  uie  justices,  and  that  the  magistrates  were 
right  in  declining  to  hear  the  evi<&nce  that  was 
tendered. 

Ghannrll,  J. — ^I  also  think  that  the  magis- 
trates were  right,  and  that  they  had  no  power  to 
eater  into  the  question  of  the  sufficiency  of  the 
water-closet  or  privy,  or  whatever  it  is.  The 
question  before  us  turns  upon  what  is  the  true 
construction  of  sect.  305.    I   think  that  it  is  a 
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wkether  the  local  aathority  have  taken  the  proper 
procednre;  whether  they  have  done  eveiTthing 
which  the  statate  has  mside  a  condition  jpreoedent 
to  their  doing  the  works.  All  those  thinj^  they 
might  have  to  inquire  into.  I  am  inclined  to 
think  (I  do  not  know  whether  it  is  at  all  neoes- 
«ary  for  ns  to  decide  it)  that  if  it  appeared  to  the 
magistrates  that  the  local  authority  had  made  an 
order  upon  a  person  to  proyide  a  sufficient  water- 
oloset  without  havinff  a  raport  of  their  surveTor 
that  it  was  not  sufficient,  m  all  probabili^  that 
would  not  do.  There  is  a  case  (I  think  it  was 
before  Stirling,  J.)  upon  a  very  similar  clause  to 
this,  about  doing  a  thing  upon  a  report  of  a  sur- 
veyor, in  which  that  learned  judge  held  that  the 
flurreyor  must  be  the  real  survejjror  of  the  board — 
a  person  in  a  responsible  position — and  that  it 
was  not  sufficient  to  have  a  report  of  a  mere  locum 
tenens  who  was  doing  the  work  of  a  surveyor  tem- 
porarily or  during  his  absence.  I  think  in  that 
case  it  was  entering  for  the  purpose  of  making  a 
sewer,  and  the  learned  judge  held  that  the  condi- 
tion precedent  had  not  been  performed,  and  some- 
thins  of  that  sort  might  possibly  be  a  matter 
which  the  magistrates  might  inquire  into.  If  that 
be  so,  equally  if  this  statute  has  got  imporl^ed  into 
it  by  implication  that  which  Mr.  Scott  Fox  con- 
tends it  has,  namely,  an  obligation  on  the  local 
authority  to  hear  the  man  before  they  make  an 
order  upon  him  to  make  a  sufficient  water-closet, 
it  may  be  that  the  magistrates  might  have  a  right 
to  inquire  into  that — ^not  to  hear  the  man  himself 
upon  the  question  of  sufficiency,  but  to  say,  "  The 
order  that  you  have  made  upon  him  to  provide  a 
sufficient  water-closet,  and  which  is  your  authority 
for  making  the  works  vourself  (that  is  to  say, 
you  asoummg  that  you  have  made  a  proper  order 
upon  him  first  and  he  has  not  obeyed  it),  you  have 
not  properly  made,  because  you  have  failed  to 
observe  the  condition  precedent,"  much  the  same 
as  failing  to  get  a  report  of  the  surveyor  first. 
Consequently,  if  Mr.  Bcott  Fox  could  show  that 
this  oraer  was  a  bad  one  because  the  party  had 
not  been  heard,  I  think  his  clients  would  have 
been  entitled  to  raise  that  before  the  magistrate. 
But,  so  far  as  I  can  see  in  this  case,  he  never  did 
raise  any  such  point  at  all  before  the  magistrate. 
It  seems  to  be  a  very  ingenious  point  of  Mr.  Scott 
Fox's  own  in  all  probability,  and  I  do  not  see  any 
trace  in  the  case  that  tliat  in  point  of  fact  was 
raised  before  the  ma^strates.  But,  as  it  has  been 
raised  and  argued,  and  as  it  is  an  important 
matter  rather  (it  is  an  entire  novelty  in  my  expe- 
rience as  to  these  orders),  I  think  it  is  right  just 
to  say  a  word  or  two  about  it,  indepen&ntljr  of 
the  question  whether,  in  point  of  fact,  it  is  raised 
formally  in  this  case.  Possibly  we  might  have 
been  asked  to  send  it  back  to  the  magistrates  to 
have  it  raised,  if  there  had  been  anything  sub- 
staniial  in  it.  In  my  opinion,  theprinciple  of 
Cooper  V.  The  Wandeworth  Board  of  Worke  (8  L.  T. 
Rep.  278)  does  not  apply  to  such  a  matter  as  this. 
In  Uooper  v.  The  Wcmaeworih  Board  of  Worke,  the 
Wandsworth  Board  of  Works  assumed  to  pull 
the  man's  house  down,  which  they  had  no  nght 
to  do  except  for  the  reason  that  he  had  failed  to 
give  them  a  certain  notice.  They  went  in  and 
began  to  demolish  his  house  without  having  told 
him  that  they  thought  he  had  not  gpven  them  any 
notice.  He  thought  he  had ;  he  said  that  he  had 
sent  a  notice,  and,  if  the  local  board  had  not  got 
it,  it  must  have  miscarried  somehow  or  other,  and 


the  house  would  have  been  pulled  down  without 
his  having  an  opportunity  of  telling  them  that 
in  fact  he  had  sent  off  that  notice.    The  court 
said  that  that  was  contrary  to  natural  justice; 
and  one  of  the  judces  (Byles,  J.)  went  back  a  veiy 
long  way  in  his  judtffnent  to  an  authority  for  that 
purpose,  namely,  something  which  had  happened 
m  the  Garden  of  Eden  when  Adam  was  called 
upon  to  answer  for  his  fault.    Thejr  proceeded 
upon   those  principles  of  natural   justice,   but 
they    never   said    it    was    necessaiy    to    have 
a  formal  hearing.    They  never  said  that  Cooper 
was   entitled    to    come    by   counsel    and    have 
a  formal  hearing.    He  did  not  know  at  all  what 
it  was  that  was  all^ped  against  him,  and  be  was 
entitled  to  have  some  opportunity  of  beine  heard. 
In  this  case  the  procedure  was  totally  different 
from  that.  In  this  case  first  of  all  there  is  to  be  a 
report  of  a  surveyor,  and,  although  it  is  suggested 
that  it  may  be  (and  I  do  not  say  it  is  abs^utely 
impossible)  that  a  surveyor  may  make  a  report  on 
mere  hearsay   and  wiui^ut  going  into  the  pre- 
mises, it  is  in  the  highest  degree  unlikely ;  there- 
fore in  all  probabifity  at  that    stage  the  man 
would  know  that  there  was  some  question  about 
the  sufficiency  of  his  water-closet.    But  even  if 
he  did  not  know,  the  order  has  to  be  miuie  upon 
him,  and  it  has  to  be  served  upon  him  to  furnish 
the  proper  water-closet,  and  he  then  knows  what 
is  going  on.    The  case  which  Mr.  Tindal  Atikin- 
son  has  quoted  of  The  Attorney -Chneral  v.  Hooper 
(69  L.  T.  Rep.  340)  seems  to  m^  to  show  toiit 
then  is  his  time,  if  he  wants  to  do  anything,  to 
apply  to  the  local  authority.    But  even  thea  it  is 
not  very  much  use  his  saying  that  in  his  opinion 
it  is  a  very  good  water-closet  indeed,  and  even  it 
is  not  sufficient  for  him  to  be  able  to  call  any 
number  of  experts  and  people  to  say  that  it  is, 
because  the  governing  tning  is  not  the  insuf- 
ficiency of  the  water-closet  itself,  but  the  opinion 
of  the  local  authority  that  it  is  insufficient.    Con- 
sequently it  reaDy  is  not  a  case  where  the  hear- 
ing  is  wanted  for  any  practical  purpose.    If  a 
hearing  is  wanted  it  certainly  is  not  necessaiy 
to  have  a  formal  hearing.  The  proceedings  require 
notice  of  it  to  be  given.    I  am  quite  certain  tiiat 
this  gentleman  wrote  a  great  many  letters  in  the 
course  of  these  months  to  the  local  authority, 
telling  them  that  in  his  opinion  the  water-closets 
and  all  the  sanitary  arrangements  were  really 
quite  perfect.     I  have  not  the  slightest  doubt 
about  ihat,  and  that  is  all  that  was  wanted  to 
draw  the  attention  of  the  local  authority  to  the 
fact.    Consequently  it  seems  to  me  that  these 
principles  of  natural  justice,  which  were  relied 
upon  to  show  that  the  proceeding^  of  the  Wands- 
worth   Board  of   Works  in  pulling  down  Mr. 
Cooper's  house  were  not  justi&d,  have  no  appli- 
cation at  all  to  the  present  case.    That  is  my 
view  of  that  matter.    I  do  not  myself  think  that 
that  is  raised  in  this  case.    I  think  that  the  only 
point  that  is  really  raised  in  this  case  is,  whether 
the  ma^strate  had  power  to  consider,  upon  thii 
application,  whether  the  water-doset  was  sufficient 
or  insufficient,  and  I  am  quite  clear  that  he  had 
no  such  power  at  all.    That  is  not  an  essential  ele- 
ment in  the  matter  in  any  way,  but  it  is  a  matter 
entirely  for  the  local  authority,  subject,  of  courser 
ultimately  to  the  appeal  to  the  Local  Qovenmient 
Board.    If  they  think  that  it  reaUy  was  mmeoee- 
saty,  the  result  of  the  thing  wiU  be  that  tiie 
local  authority   will   have   done  at  the  public 
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expense  and  not  at  the  individual  expense  of  this 
person  something  which  they  thought  was  an 
improvement,  but  which  the  Local  Government 
Board  does  not,  and  the  ratepayers  of  the  district 
ivill  have  to  pay  for  this  improvement  in  conse- 
^Qence  of  their  having  elected  an  inefficient  and 
foolish  local  authority.  It  seems  to  me  quite 
clear  that  the  justices  came  to  a  right  conclusion, 
and  that  the  appeal  must  be  dismissed. 

Appeal  dismiseed. 

Solicitors  for  the  appellant,  Maples,  Teesdale, 
and  Co.,  for  Charles  T.  Stoekdale,  Sunderland. 

Solicitors  for  the  respondents,  Johnson, 
Weaiherdll,  and  8hiH,  for  F.  M.  Bovoey,  Sunder- 
land. 


Feb.  8  and  10, 1899. 

(Before  Lawiiancb  and  Ghannbll,  JJ.) 

BBa.  V.  JnsTiGBS  of  London;  Ex 
parte  Baynb.  (a) 

Poor  law — Distress  warrant  for  rates — Appeal  to 
quarter  sessions — Right  to  appeal  agatnst  war- 
rant—Poor Belief  Act  1601  (43  Eliz.  c.  2),  «.  6— 
Poor  Belief  Act  1743  (17  Geo.  2,  c.  38),  s,  4. 

There  is  no  appeal  to  quarter  sessions  against  a 
distress  warrant  granted  by  justices  for  non- 
payment of  poor  rates,  unless  and  until  such 
warrant  is  followed  by  distress. 

Rule  for  a  mandamus  to  the  justices  of  the 
county  of  London  commanding  them  to  enter 
continuances  to  the  next  general  quarter  sessions 
to  be  held  for  the  countv  of  London  at  the 
Sessions  House,  Glerkenwell,  upon  the  am>eal  of 
the  Falmerston  Publishing  Company  ijimited 
against  the  issue  of  a  ceitain  distress  warrant, 
and  to  hear  and  determine  the  merits  of  such 
appeal. 

The  distress  warrant  was  a  warrant  issued  by 
certun  justices  of  the  county  of  London  acting 
for  the  Strand  division  on  the  30th  Aug.  1898,  to 
levy  by  distress  and  sale  of  the  goods  of  the  Fal- 
merston Publishing  Company  Idmited  for  non- 
payment of  certain  parochial  rates  amountinff 
in  the  aggregate  to  561,  4s,  9d,  in  respect  oi 
premises  No,  291,  Strand,  and  the  warrant  was 
issued  upon  the  complaint  of  the  churchwardens 
and  overseers  of  tne  poor  of  the  parish  of 
St.  Clement  Danes. 

The  facte  as  set  out  in  the  affidavit  made  on 
behalf  of  the  Palmerston  Company  in  support  of 
the  rule  were  as  follows : — 

The  Palmerston  Publishing  Company  Limited 
made  an  agreement,  in  Oct.  1897,  with  the  Union 
Publishing  Company  Limited,  who  were  then 
in  occupa'tion  of  the  premises  No.  291,  Strand, 
that  the  Union  Company  should  let  to  the  Pal- 
merston Company  two  rooms  in  the  premises  No. 
291,  Strand,  at  a  rental  of  lOOZ.  a  year;  and 
accordingly,  in  Nov.  1897,  the  Palmerston  Com- 
pany went  into  occupation  of  these  two  rooms  in 
ao,  291,  Strand,  and  continued  to  occupy  the 
same  as  tenants  to  the  Union  Company  until  the 
14th  Aug.  1898,  when  they  removed  from  the 
premises,  and  wholly  ceased  to  occupy  the  same ; 
and  the  Palmerston  Company  stated  that,  except 
as  tenants  to  tiie  Union  Company  in  respect  of  the 
rooms,  they  never  were  interested  in  or  occupiers 
of  the  premises  No.  291,  Strand. 

(•)  B«ported  bj  W.  W.  Obs«  Eiq.,  Btfriatar-ftl-lAw. 


On  the  14th  July  1898  a  distress  was  levied  at 
the  premises  under  a  warrant  of  distress  for 
parochial  rates  due  from  the  Union  Company  as 
the  rated  occupiers  of  the  premises,  and  shortly 
afterwards,  on  the  25th  July,  the  Palmerston. 
Company  was  served  by  the  collector  of  rates 
with  a  demand  note  for  the  payment  of  the 
following  rates  made  ou  the  14th  May  1898  in 
respect  of  the  whole  of  the  premises  No.  291, 
Strand,  namely,  poor  rate  (including  poor,  police, 
and  county  council  rates),  302.  138.  od. ;  general 
rate  (for  paving,  lighting,  &c.,  and  school 
board),  201.  9s. ;  sewers  rate,  52.  2s,  Sd. ;  total, 
56Z.  48.  9(2. 

The  Palmerston  Company  objected  that  they 
were  merely  under-tenants,  and  were  not  rated  as 
the  occupiers  and  were  not  liable  for  the  rates ; 
but  the  churchwardens  and  overseers  applied  for 
and  obtained  a  summons  against  the  Palmerston 
Company  to  appear  in  answer  to  the  complaint  of 
the  cnurchwardens  and  overseers  and  show  cause 
why  they  had  not  paid  and  had  refused  to  pay  the 
above  rates. 

This  summons  was  heard  on  the  30th  Aug. 
1898  before  the  justices  for  the  Strand  division, 
when  the  solicitor  of  the  Palmerston  Company 
endeavoured  to  prove  the  facts  as  to  tiie  occupa* 
tion  of  the  premises  with  the  object  of  showing 
that  the  Palmerston  Company  were  not  the  occu- 
piers and  could  not  be  liable  to  the  rates,  and  that 
they  were  not  rated  in  respect  of  the  premises. 

The  justices,  however,  declined  to  receive  any 
evidence  or  to  go  in  any  wav  into  the  question  of 
occupation  or  liability,  ana  said  that  the  only 
question  thev  were  prepared  to  listen  to  was  an 
application  tor  time  to  pay ;  and  they  held  that 
the  Palmerston  Company  was  rated  as  the  occu- 
pier, and  accordingly  issued  a  distress  warrant  for 
the  full  amount  of  562. 48. 9(2.,  being  the  rates  upon 
the  whole  of  the  premises  No.  291,  Strand,  for  the 
half-year. 

The  Palmerston  Companv  appealed  to  the 
general  quarter  sessions  for  tne  county  of 
London,  and  when  this  appeal  came  on  to  be 
heard  in  Oct.  1898  counsel  on  behalf  of  the 
churchwardens  and  overseers  took  the  preliminary 
objection  that  there  was  no  appeal  in  such  a  case,, 
and  that  the  court  had  no  junsdiction  to  hear  the 
appeal. 

After  argument  by  counsel  for  the  appellant  com- 
pany and  for  the  churchwardens  the  court  refused 
to  proceed  with  the  hearing  of  the  appeal  on  the- 
ground  that  they  had  no  jurisdiction  to  entertain 
an  appeal  from  the  issue  of  a  distress  wanant  by 
justices  for  rates. 

The  above  rule  for  a  mandamus  was  then 
obtained  on  behalf  of  the  appellant  company  to 
command  the  court  of  quart^  sessions  to  enter- 
tain the  appeal,  and  the  question  now  was  whether 
there  was  any  right  of  appeal  to  the  quarter 
sessions  from  an  order  oi  justices  directing  a 
distress  warrant  for  rates  to  issue. 

As  to  the  Palmerston  Company  being  rated  as 
occupiers  of  the  premises,  it  appeared  tnat  in  the 
poor  rate  book  in  the  occupiers'  column  there 
were  written — in  July  1898,  as  the  collector  said — 
the  words  "  Union  Publishing  Company  Limited 
per  Palmerston  Company  Limited."  In  the 
general  rate  book  there  were  the  words  "  Union 
Publishing  Company  Limited"  simply;  and  in 
the  sewers  rate  dook  the  occupiers'  column  was 
left  blank. 
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The  Poor  Belief  Act  1601  (43  Eliz.  c.  2)  pro- 
yides: 

Sect.  6.  Provided  always,  that  if  any  person  or  persons 
shall  find  themielves  grieved  with  any  sees  or  tax,  or  other 
act  done  by  the  said  ohurohwardens  and  other  persons, 
or  by  the  said  jastioes  of  peace,  that  then  it  shall  be 
lawful  for  the  justices  of  peace  at  their  general  quarter 
sessions,  or  the  greater  number  of  them,  to  take 
such  order  therein  as  to  them  shall  be  thought  c  n- 
venient ;  and  the  same  to  conclude  and  bind  all  the  said 
parties. 

The  Poor  Belief  Act  1743  (17  Geo.  2,  c.  38) 
provides : 

Sect.  4.  That  in  case  any  person  or  persons  shall 
find  him,  her,  or  themselves  aggrieved  by  any  rate  or 
assessment  made  for  the  relief  of  the  poor,  or  shall  have 
any  material  objection  to  any  person  or  persons  being 
put  on  or  left  out  of  such  rate  or  assessment,  or  to  the 
sum  charged  on  any  person  or  persons  therein  .  .  . 
or  shall  find  him,  her,  or  themselves  aggrieved  by  any 
neglect,  act,  or  thing  done  or  omittted  bj  the  church- 
wardens and  overseers  of  the  poor,  or  by  any  of  His 
Majesty's  justices  of  the  peace ;  it  shall  and  may  be 
lawful  for  such  person  or  persons  in  any  of  the  cases 
aforesaid,  giving  reasonable  notice  to  the  churchwardens 
or  overseers  of  the  poor  of  the  pariah,  township,  or 
place,  to  appeal  to  the  next  general  or  quarter  sessions 
for  the  county,  riding,  division,  corporation,  or  franchise, 
where  such  parish,  township,  or  place  lies,  and  the 
justices  of  the  peace  there  assembled  are  hereby  autho- 
rised and  required  to  receive  such  appeal,  and  to  hear 
and  finally  determine  the  same,  &c. 

Sest.  7.  And  for  the  more  effectual  levying  money 
assessed  for  the  relief  of  the  poor,  be  it  enacted  that, 
the  goods  of  any  person  assessed  and  refusing  to  pay, 
may  be  levied  by  warrant  of  distress,  not  only  in  the 
place  where  such  assessment  was  made,  but  in  any  other 
place  within  the  same  county  or  precinct ;  and  if  suf- 
ficient distress  cannot  be  found  within  the  said  oonnty 
or  precinct  .  .  .  such  goods  may  be  levied  in  such 
other  county  or  precinct  by  virtue  of  such  warrant  and 
certificate,  and  it  any  person  shall  find  him  or  herself 
aggrieved  by  such  distress  as  aforesaid,  it  shall  and 
may  be  lawful  for  such  person  to  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace  for  the  county 
or  precinct  where  such  assessment  was  made,  and  the 
justices  there  are  hereby  required  to  hear  and  finally 
determine  the  same. 

J,P,  Ghrain  {Peter  Qrain  with  him)  for  the 
overseers  showed  cause. — The  quarter  sessions 
were  right  in  holding  that  there  was  no  appeal  to 
them  against  the  issuing  of  the  distress  warrant. 
In  this  case  there  was  no  levy  and  no  distress 
under  the  warrant ;  there  was  simply  the  issue  of 
the  distress  warrant  and  nothing  more,  and  the 
question  is  whether,  when  justices  issue  a  dibtress 
warrant  for  rates,  there  is  an  appeal  to  the  quarter 
sessions  against  the  mere  issuing  of  such  warrant. 
We  contend  that  there  is  no  such  appeal.  The 
right  of  appeal  to  quarter  sessions  is  wholly 
statutory,  and  I  know  of  no  other  Act  than  the 
43  Eliz.  c.  2,  and  the  amending  Act  17  Greo.  2, 
o.  38,  under  which  there  could  be  an  appeal,  and 
reliance  will  no  doubt  be  placed  on  sect.  6  of 
the  43  Eliz.  c.  2,  as  giving  a  right  of  appeal  here, 
and  especially  on  the  words  in  that  section,  if  any 
persons  shall  find  themselves  grieved  with  any 
tax  or  "  other  act  done  by  the  said  justices  of  the 
pea43e,  &c.'*  Sect.  6  ^ves  no  appeal  direoUy  or 
indirectly  against  the  issue  of  a  distress  warrant. 
The  issue  of  a  distress  warrant  by  magistrates  is 
a  mere  ministerial  act,  and  there  is  no  statute 
which  gives  an  appeal  in  such  a  case.  The  Act  of 
Elizabeth  was  altered  by  the  17  Geo.  2,  c.  38,  and 


reliance  will  be  plsoed  on  sect.  4  of  that  Act  as 
showing  that  there  is  a  right  of  appeal  to  quarter 
sessions  in  this  case.  That  section  relates  only  to 
acts  done  b^  the  magistrates  in  refei^ence  to 
things  therein  specified,  and  there  is  nothing  in 
the  section  to  give  a  right  of  appeal  to  quarter 
sessions  agunst  the  issue  of  the  distress  warrant. 
Those  are  the  onlv  statutes  which  can  be  relied  on 
as  showing  that  there  is  a  power  to  appeal  against 
the  warrant.  Sect.  7  of  the  17  Geo.  2,  c.  ^  (the 
Poor  Belief  Act  1743),  gave  pnower  to  levy  under  a 
distress  warrant  in  an  adjoining  county,  and 
prior  to  that  Act  there  was  no  power  to  go  outside 
the  county  for  the  purposes  of  a  levy.  The 
section  says  that  if  any  person  shall  find  himself 
aggrieved  '*  by  such  distress  as  aforesaid/*  he 
may  "appeal  to  the  nezr.  general  or  quarter 
sessions  for  the  county  or  precinct  where  such 
assessment  was  made."  The  reason  of  that  is 
obvious,  as  it  was  necessary  there  to  give  an 
express  power  of  appeal  in  such  cases  as  the 
goods  might  be  taken  out  of  one  county  into 
another ;  and  the  appeal  is  not  against  the 
warrant,  but  against  the  distress,  as  was  cleariy 
laid  down  in  the  case  of 

Key.  V.  Justices  of  Kent^  16  L.  T.  Bep.  672. 

In  that  case  'he  applicant  made  no  appeal  agiunst 
the  rate  in  the  way  pointed  out  in  sect.  4  of 
17  Geo.  2,  c.  38,  but  when,  in  consequence  of  non- 
payment of  the  rate,  an  attempt  was  made  to 
enforce  the  rate  by  distress  warrant,  he  appealed 
under  sect.  7  against  the  warrant,  and  the  court 
there  held  that  he  could  not  appeal  against  the 
warrant.  Blackburn,  J.  said :  "  The  proceedings 
under  this  7th  section  are  against  the  distreas 
only ; "  and  Lush,  J.  said :  "  There  is  no  appeal 
against  the  warrant  at  all,  nor  can  there  be,  for 
t^e  mere  issuing  of  a  warrant  is  not  a  grievance 
until  an  attempt  is  made  to  enforce  it.  There 
is  no  case  in  the  books  showing  that  there  is  an 
appeal.  The  justices  in  quarter  sessions  were 
tneitkf ore  right  in  refusing  to  hear  the  appeal  on 
the  ground  that  tiiey  had  no  jurisdiction. 

/.  B.  MaithewB  in  support  of  the  rule. — ^It  is 
said  that  the  justices  in  issuing  the  warrant  of 
distress  were  acting  ministerially  and  not  judi- 
cially.   That  view  was  first  suggested  by  Foster,  J. 
in    an  unreported  case  of  ISex    v.   JusHeea  of 
Middlesex,  referred  to  in  Harper  v.  Carr  (7  T.  E., 
at  p.  273) ;  but  there  is  a  current  of  authority  from 
Harper  v.  Carr  (7  T.  R.  270)  down  to  the  present 
time  to  show  that  the  act  of  the  justices  in  such 
a  case  as  this  is  judicial  and  not  ministerial 
Coming  to  the  Acts  43  Eliz.  c.  2,  and  17  G-o.  2, 
c.  38,  the  words  of  sect.  6  of  the  former  and  of 
sect.  4  of  the  latter  Act  could  not  possibly  be 
more  general  than  thev  are  in  favour  of  the  right 
of  appeal.    Sect.  6  of  the  43  Eliz.  c.  2,  provides 
that  if  any  person  feels  himself  ^eved  with  aoj 
tax  "  or  other  act  done  by  the  justices,"  he  may 
appeal  to  the  next  quarter  sessions ;  and  sect  4 
of  the  17  Greo.  2,  c.  38,  provides  that  if  any  person 
shall  find  himself  aggrieved  by  "  any  neglect,  act, 
or  thing  done    ...    by  any  justices  of  the 
peace,"  it  shall  be   lawful  for  such  person  to 
appeal  to  the  next  quarter  sesdons.    The  issuing 
of  a  distress  warrant  for  rates  olearly   comes 
within  the  very  wide  words  of  these  sections  as 
an    "  act  done  by   the   justioes."    The   appeal 
section  in  this  Act  of  fllizabeth  has  been  con- 
sidered more  than  once,  and  it  has  been  pointed 
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out  to  be   in   very  general  terms.    In  Bex  y, 
Forrest  (3  T.  B.  38)  it  was  held  that  an  appeal 
lay  under   this   section    aeainst  a  wan'ant   of 
appointment  of  overseers  of  the  poor,  and  it  was 
there  pointed  out  by  Lord  Kenyon  and  the  other 
judges  who  decided  the  case  that  the  magistrates 
m  issuing  such  warrant  were  acting  judicially  and 
not  ministeriaUy.    I  rely  very  strongly  on  that 
case,  because  every  argument  that  can  possibly 
be  urged  here  to  show  that  there  is  no  right  of 
appeal  against  the  issue  of  a  distress  warrant 
<9onld  have  been  used  in  that  case  to  show  that 
there  was  no  right  of  appeal  to  quarter  sessions 
in  that  case,  and  yet  the  court  hela  that  there  was 
such  right  of  appeal.    The  case  of  Bormell  v. 
Beighton  (5  T.  K.  182)  shows   that    there   was 
•a   right    of    appeal    against    a    rate   made    by 
Inclosure  Commissioners  as  a  thing  done  by  the 
justices  in  pursuance  of  the  Act.    In  Bex  v. 
Justices  of  Devon  (1  M.  &  S.  411)  a  rule  was 
obtained  for   a    mandamibs    to    the  justices  to 
receive  an  appeal  against   a  distress  for   non- 
payment of  a  highway  rate  assessed  under  the 
Highway  Act,   and  under  an  appeal  clause  in 
mmilar  terms  to  that  in  the  Act  of  Elizabeth  it 
was  held  sufficient  that  the  notice  of  appeal  should 
be  within  the  six  days  after  the  levy  and  need  not 
be  within  the  six  &ys  after  the  granting  of  tiie 
warrant.     The    argument    thpre    was    that    the 
person  aggrieved  ought  to  have  appealed  gainst 
the  warrant,  and  Lord  Ellenborough,  CJ?  held 
that  it  was  not  necessary  for  him  to  appeal  against 
the  warrant,  thereby  implying  that  he  could  have 
appealed  against  the  warrant  without  waiting  for 
the  distress.    Sect.  7  of  17  Greo.  2,  c.  %,  shows 
that  an  appeal  exists  in  this  case.    It  assumes 
that  the  person  aggrieved  by  the  issue  of  the 
warrant  has  an  appeal  under  the  Ac  of  ElizabeUi 
and  under  sect.  4  of  the  17  Geo.  2,  c.  38.    The 
section  (that  is,  sect.  7)  enables  the  warrant  to  be 
eicecuted  outside  the  limits  of  the  jurisdiction  of 
the    justices  who    issued  it;    and,  in  order  to 
prevent  doubt  in  such  case  whether  there  would 
be  any  appeal  at  all,  or  if  an  appeal  to  which 
court  of  quarter  sessions  it  ought  to  be  brought, 
it  gives  an  appeal  to  the  quaiter  sessions  of  the 
county  in  which  the  warrant  was  issued.    This 
very  clearly  presupposes  a  right  of  appeal  in 
ordinary  cases  where  the  distress  is  levied  within 
the  jurisdiction ;  if  not,  the  result  would  be  that 
there  would  be  a  right  of  appeal  in  a  case  where 
the  distress  was  levied 'outside  the  jurisdiction, 
but  none  where  the  distress  was  within  the  juris- 
diction of  the  justices  who  issued  the  warrant.   If 
sect.  7  had  not  been  passed  there  would  have 
been  no  appeal  in  the  cases  there  provided  for,  as 
it  could  not  have  been  ascertained  to  what  quarter 
sessions  the  appeal  would  have  been  brought.    I 
do  not  argue  that  sect.  7  gives  an  appeal  in  the 
present  case  if  one  did  not  exist  oefore,  but  I 
ixmtend  that  that  section  presupposes  and  recog- 
nises that  there  is  an  appeal  under  sect.  4  of  the 
Act  and  under  sect,  o  of  the  Act  of  Elizabeth. 
The  case  of  Beg.  v.  Justices  tsf  Kent  (uhi  sup,) 
was  cited  to  show  that  a  person  is  not  aggrieved 
until  the  actual  levy,  and  that  the  mere  issue  of 
the  warrant  was  no  grievance.    That  case  arose 
under  sect.  7,  and  the  court  there  were  led  into 
an  error  by  a  misunderstanding  of  sect.  7.    The 
question  as  to  the  right  of  appeul  was  also  con- 
sideT^d  in  the  case  of  Bicardo  v    Maidenhead 
Local  Board  (29  L.  T.  Rep.  O.  S.  165 ;  27  L.  J.  73, 


M.  C),  which  arose  on  a  similar  section  in  the 
Public  Health  Act  1848.  There  is  no  case  in  the 
books  in  which  it  has  been  said  or  held  that  an 
appeal  does  not  exist  in  this  case. 

Cwr.  adv,  vuU. 

Feb.  10. — The  judgment  of  the  court  (La wrance 
and  Ohannell,  J«f .)  was  read  by 

Ghannell,  J. — In  this  case  a  rule  nisi  was 
obtained  for  a  mandamus  to  the  justices  of  the 
county  of  London  sitting  at  the  North  London 
Quarter  Sessions,  to  hear  and  determine  an  appeal 
which  they  had  refused  to  hear  on  the  ground 
that  in  their  opinion  there  was  no  right  of  appeal 
in  the  case.    Cause  was  shown  before  us  against 
the  rule  being  made  absolute,  and  we  have  now 
to  say  whether  the  rule  should  be  discharged  or 
made  absolute.    The  appeal  was  against  an  order 
of  justices  directing  a  distress  warrant  to  issue 
for  recovery  of  poor  rates  and  other  rates.    The 
appellants  alleged  that  they  had  not  been  rated, 
and  that  their  name,  so  far  as  it  appeared  in  the 
rate  books  at  all,  had  been  placed  there  subse- 
quently to  the  allowance  of  the  rates.    No  distress 
had  actually  been  levied,  and,  that  being  so,  the 
7th  section  of  17  Greo.  2,  c.  38,  could  not  be  relied 
on  as  giving  a  right  to  bring  the  present  appeal, 
as  that  section  gave  a  right  of  appeal  only  to 
persons  aggrieved  by  a  distress.    Mr.  Matthews, 
in  his  argument  in  support  of  his  rule,  admitted 
that  he  could  not  rely  on  that  7th  section  (which 
he  contended  only  gave  a  right  of  appeal  where 
the  distress  was  levied  outside  the  county),  and 
he  admitted  that  the  only  statute  he  could  rely 
on  was  the  43  Eiiz.  c.  2,  s.  6.    He  further  admitted 
that  he  was  unable  to  find  any  reported  case,  in 
which  there  had  been  an  appeal,  successful  or 
unsuccessful,    under   the   43    JBliz.,  against  the 
issuing  of  a  distress  warrant.     In  none  of  the 
books  of  practice  of  quarter  sessions  (most  of 
which  contain  lists  purporting  to  be  exhaustive 
of  all  appeals  which  do  lie  to  quarter  sessions)  is 
there  auy  mention  of  an  appeal  against  a  warrant 
of  distress.    It  seems  to  us  that  it  would  be  a 
very  strange  thing,  if  there  really  is  under  the 
statute  43  Eliz.  such  a  right  of  appeal,  that  there 
should  be  no  trace  of  such  a  right  in  the  books 
during  the  period  of  nearly  three  hundred  years 
which  has  elapsed  since  that  statute  was  passed. 
The  answer  to  that  was  that  until  the  Acts  of  17 
Geo.  2,  there  was  no  limit  of  time  for  the  appeal 
against  a  rate,  and  that  in  all  probability  appeals 
were  not  preseoted  until  an  effort  was  made  to 
levy  the  money,  and  then  the  appeal  would  be 
against  the  warrant,  f  he  rate,  and  ail  the  proceed- 
ings together.    Further,  as  to  the  period  since  17 
G^.  2,  it  was  pointed  out  that  an  action  would 
generally  be  maintiiuable  in  the  cases  in  which, 
according  to  the  contention  for  the  appellants, 
an  appeal  lay  against  the  warrant,  and  that  most 
people   would  prefer  an  action    in  which   they 
^ot  damans  to  a  mere  appeal.    There  is  a  good 
deal  of  torce  in    this,  but  we  think  it   hardly 
accounts  for  the  complete  absence  of  any  trace  of 
such  an  appeal.      We  think  that  the  explanation 
is  this :    The    statute  of  Elizabeth    in  general 
terms  gives  an  appeal  u gainst  any  act  done  by 
justi<:e8.     It    does   not,    however,    provide    any 
luachinery  for  the  making  of  a  rate,  or  for  the 
1-ime  or  manner  of  an^  appeal.    Many  years  seem 
to  have  elapsed  before  any  definite  course  of  pro- 
.•edure  was  made  obligatory  by  the  Legislature. 
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Ultimately,  when  no   doubt  great  diversity   in 
practice  mid  arisen,  the  statute  (rf  17  Greo.  2,  c.  3 
and  c.  38,  were  passed,  which  do  provide  some 
machinery  both  for  the  making  of  rates  and  for 
the  appeals.     From    that   time   other  Acts  of 
Parliament  have  from  time  to  time  been  passed 
as  to  the  mode  of  making  rates  and  other  smiilar 
matters.    The  result  is  that,  although  the  statute 
of  Elizabeth   remains   unrepealed,    and   is    the 
foundation  of  the  law  of  rating,  its  general  pro- 
visions have  been  superseded  by  tiie  particular 
provisions  of  subsequent  legislation.    Just  as  the 
manner  of  making  a  rate,  which  was  left  entirely 
undefined  in  the  statute  of  Elizabeth,  has  been 
defined  by  subsequent  legislation,  so  the  mode, 
time,  and  manner  of  maMng  the  appeals  which 
in  general  terms  were  authorised  by  the  statute 
of   JBlizabeth    have   been    defined,    and    at  the 
present  time  the  right  of  appeal  given  by  the 
statute   of   Elizabeth  exists    only   in   the   way 
defined  by  subsequent  legislation.     The  mode  of 
appealing  against  a    rate  is   well  defined  and 
need  not   now   be    considered.     The   mode  of 
appealing    against   the   act    of   justices   autho- 
nsing  the  money  to  be  levied  by  distress,  is  by 
appealing  under  sect    7  of   17    Geo.    2  c.   38, 
against  tiie  distress.     It  has  been  suggested  that 
thftt  section  does  not  cover  the  whole  ground,  as 
it  only  gave  a  right  of  appeal  where  the  distress 
is  outside  the  place  of  assessment,  and  that  it 
presupposes  the  existence  of  a  right  of  appeal 
where  the  distress  is  within  the  place  of  assess- 
ment, and  that  that  appeal  must  be  under  43 
Eliz.    We  do  not  think  that  is  so.    Sect.  7  refers  to 
distress,  first,  in  the  place  of  assessment ;  secondly, 
outside  that  place,  but  within  the  same  county  or 
precinct ;  thirdly,  outside  the  county,  and  goes  on 
to  say    that    any  person  "aggrieved    by   such 
distress  as  aforesaid"  may  appeal.    We  think 
that  means  "  aggrieved  by  any  such  distress  as 
aforesaid,"  and  is  not  confined  to  "  such  distress 
as  last  aforesaid."    There  is,  therefore,  an  appeal 
under  this  section  whenever  a  distress  is  levied, 
either  in  the  place  of  assessment  or  elsewhere; 
but  of  course  there  is  no  appeal  under  it  against 
the  mere  act  of  issuing  the  warrant  unless  it  is 
followed  by  a  distress.    The  enactment  appears 
to  us  to  denne  the  mode  of  appealing  against  the 
distress  warrant,  and  to  prevent  an  appeal  until 
there  has  been  a  distress     We  were  referred  to  a 
case — Bex  v.  JusHces  of  Devon  (1  M.  &  S.  411) — 
as  showing  that,  where  an  appeal    was    given 
against  the  act  of  justices  (as  m  the  Highway 
Act,  13  Geo.  3,  c.  78,  which  was  the  matter  to  he 
considered  in  that  case),  the  appeal  might  be 
against  the  warrant  before  the  distress.    The  case 
itself  does  not  even    show   that.    Lord   Ellen- 
borough's  judgment  seems  to  treat  it  as  possible, 
but  ^^lat  he  held  was  that  there  was  no  real 
grievance  until  the  distress;  consequentlr,  that 
an  appeal  within  four  days  after  the  mstress, 
thoagh  more  than  four  days  after  the  warrant, 
was  within  four  days  of  the  cause  of  complaint, 
and  Lord  EUenborough  points  out  that,  although 
a  warrant  issue,  there  may  not  be  a  levy,  and 
therefore  no  real  grievance.    That  case  does  not 
really  help  the  appellants  in  this  case.    The  case 
of  Bea.  V.  JusHeee  of  Kent  (16  L.  T.  Bep.  672) 
was  also  quoted.    That    was  an  appeal   under 
17  Geo.  2,  c.  38,  p.  7,  and  i^  only  decided  that 
there  could  be  no  appeal  under  that  section  on 
grounds  applicable  to  an  appeal  against  the  rate. 


The  decision  is  not  that  no  appeal  lay  under  that 
section  when  the  distress  was  in  the  place  of 
assessment,  and  it  does  not  seem  to  us  that  dther 
judge  thought  that  was  so.  We  think  that  we 
cannot  hold  there  is  now  an  appeal  under  43  Eliz. 
c.  2,  against  a  justice  issuing  nis  warrant  to  levy 
a  rate,  except  under  the  conditions  and  in  the 
manner  provided  for  by  subsequent  statutes — ^that 
is,  after  the  distress  has  been  levied.  This  seems 
entirely  in  accordance  with  all  recorded  practice. 
In  the  present  case  the  warrant  was  issued  tc 
levy  general  district  rates  and  sewers  rate  as  well 
as  poor  rate,  but  no  argument  was  addressed  to 
us.showing  any  special  right  of  appeal  as  to  theee 
rates,  and  it  seems  that  l£e^  are  rates  leviable  by 
statute  under  a  warrant  which,  if  necessary,  is  to 
be  treated  as  if  there  were  separate  warrants,  and 
which  also  are  subject  by  statute  18  &  19  Vict, 
c.  120,  s.  161,  amongst  other  things,  to  the  same 
right  of  appeal  as  in  the  case  of  poor  rates.  The 
inclusion  of  these  rates,  therefore,  does  not  alter 
the  matter.  In  the  argument  in  support  of  the 
rule  it  was  suggested  tluit  the  facts  of  the  present 
case  showed  how  desirable  it  was  that  there 
should  be  an  appeal.  That  may  be  so,  but,  as  an 
appeal  to  quarter  sessions  is  entirely  statutory,  it 
has  little,  if  any,  bearing  on  the  question  we  have 
to  decide.  What  we  hold  simply  is,  that  the 
appeal  is  premature  before  levy;  and,  havii^ 
regard  to  tne  facts  stated  in  the  affidavits  in  this 
case,  it  is  unlikely  that,  if  those  facts  cannot  be 
altered,  there  ever  will  be  any  levy  on  thii 
warrant.  If  these  facts  are  true,  there  was  no 
jurisdiction  whatever  to  isnue  the  warrant,  and 
all  concerned  in  the  leyj  (except,  i>erhaps,  the 
subordinate  officers)  would  be  liable  to  an  action 
if  they  act  on  it.  In  the  result,  we  oome  to  the 
conclusion  that  the  (juarter  sessions  were  right  in 
refusing  to  hear  this  appeal,  and  the  rule  for  a 
mandamiM  must  be  discharged. 

Bide  discharged. 

Solicitor  for  the  applicants,  H,  C.  Barker, 
Solicitors  for  the  overseers,  /.  C.  and  W,  W. 
Isaacson. 


Feb.  11  and  13, 1899. 
(Before  Bbuge,  J.) 

WlX  AND  OTHEBS  V,  BuTSON.  (a) 

Landiord  and  tenant — Covenant  to  bear  and  pa^f 
all  rates^  eha/rges,  and  assessments  —  Paving 
ewpensesofnew  street — Notice  of  apportummeni 
on  owner — Becovery  from  tenant — ^JIf«iftwo^ 
MaTiagement  Act  18&  (25  Jt  26  Vict,  c  102), 
ss.  77,  96. 

A  lease  determinable  by  a  six  months'  notice  am- 
tained  a  covenant  by  the  tenant  during  the  tem 
to  bear,  pay,  and  discharge  during  tM  term  all 
taxes,  charges,  rates,  duties,  tithes  and  tWu 
rentcharge,  assessments,  and  impositions  whal- 
ever  which  were  then  or  might  at  any  time 
thereafter  be  taxed,  charged,  rated,  cusessed,  or 
imposed  uptyn  the  premises  or  any  part  thereof, 
or  upon  tne  landlord  or  tenant  in  respect  thereof 
{the  lamdUyrd^s  property  tax  only  excepted). 

On  the  7th  April  1898  notice  was  given  by  the  land- 
lords to  determine  the  tenancy.  In  May  18^ 
the  landlords  entered  into  an  agreement  to  seU 
the  property. 

On  the  9th  June  1898  the   W.  Board   of  Worh 

(c)  Beporlad  hj  W.  di  R  HsmBimT,  Kaq.,  BftnltltivM-lAw.. 
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gav€  noHee  to  the  oumen  of  ihe  apportionment 
and  charge  of  the  ewn  of  1121, 6$,  Id,  for  the 
esepenses  of  paving  a  new  etreet  on  wnich  the 
premiees  ahuited.  Hie  notice  fixed  no  dcUefor 
payment. 

On  ine  14ih  JuLv  the  landlords  paid  the  eum  due, 
and  in  Feb,  1899,  five  m^mthe  after  the  tenancy 
had  eaqpired,  the  toorhs  toere  commenced, 

Held^  that  the  tenant  toae  liable  to  pay  this  ewn  to 
the  landlords  under  their  covenant. 

This  was  an  action  brought  to  recover  the  earn  of 
112Z.  Sa.  Id,  from  the  defendant,  the  amount  duly 
apportioned  npon  the  plaintilb. 

The  plaintms  were  the  assignees  of  the  rever- 
mon  and  the  defendant  was  assignee  of  a  lease 
made  in  March  1882,  whereby  the  plaintiffs'  pre- 
deoeseor  in  title  demised  to  one  John  Thomas 
Boomer  certain  land  in  Wandsworth  for  the  term 
of  twenty-one  years. 

The  lease  was  determinable  by  a  six  months' 
notice  after  the  expiration  of  the  first  seven  years, 
and  contained  a  covenant  by  Bonner  for  himself 
and  his  assigns  during  the  said  term,  to  bear,  pay, 
and  dischajTge  during  the  said  term  ail  ti^es, 
charges,  rates,  duties,  tithes  and  tithe  rentcharge, 
assessments,  and  impositions  whatever  which  were 
then  or  might  at  any  time  thereafter  be  taxed, 
charged,  rated,  assessed,   or   imposed  upon  the 

Semises  or  any  part  thereof,  or  upon  the  land- 
rd  or  tenant  in  respect  thereof  (the  landlord's 
property  tAx  only  excepted). 

Oil  the  7th  April  1898  notice  was  given  by  the 
plaintiffs  to  determine  the  tenancy. 

In  May  1898  the  plaintiffs  entered  into  an 
agreement  to  sell  the  property. 

On  the  9th  June  1898  the  Wandsworth  Board  of 
Works  gave  notice  to  the  owners  of  the  apportion- 
ment and  charge  of  the  sum  of  1122.  6«.  Id,  for 
the  expenses  of  paving  a  new  street  on  which  the 
premises  abutted.  The  notice  fixed  no  date  for 
payment. 

On  the  14th  July  the  plaintiffs  paid  the  sum 
due,  and  in  Feb.  1899,  five  months  after  the 
tenancy  had  expired,  the  works  were  commenced. 

The  notice  of  apportionment  was  in  the  follow- 
ing form : 

Take  notice  that  the  Board  of  Works  for  the  Wands- 
worth  District  have,  porsnant  to  the  provisions  of  the 
Metropolis  Management  Aot  1855  and  of  the  variona 
Aoti  amending  the  same,  apportioned  and  oharged  the 
Tespeotive  owners  of  the  several  honaee  forming  and  of 
tiie  land  boonding  or  abutting  on  a  oertain  new  street 
nfcoate  and  being  that  part  of  the  street  oalled  Trinity- 
street  .  .  .  with  tiie  payment  of  a  part  of  the 
anwrtioned  estimated  ooets,  charges,  and  ezpenaes  of 
paving  snoh  new  street  thronghont  the  whole  breadth  of 
tiie  footway  (^.)  .  .  .  and  that  yon  are  thereby 
apportioned  and  charged  the  anm  of  1121.  6«.  7d.,  as  set 
out  below. 

Ifocmornm,  Q.C.  and  Qeorge  WaUace  for  the 
plaintifb. — ^This  sum  was  cha[rged  and  assessed 
upon  the  premises  within  the  meaning  of  the 
oovsoant.  Paving  a  new  street  was  held  to  be  an 
assessment  assessed  or  imposed  upon  the  owner 
in 

Thompson  v.  Iroptoorth,  17  L.  T.  Bep.  507 ;  L.  Bep. 
3  C.  P.  149. 

They  also  referred  to 

AViwm  V.  Dickinson,  47  L.  T.  Bep.  493 ;  9  Q.  B. 

Div.  682; 
Rrett  V.  Bogerf,  76  L.  T.  Bep.  26 ;  (1897)  1  Q.  B. 

525. 


Manby  for  the  defendant. — ^There  has  been  no 
express  demand  for  payment.  The  notice  which 
has  been  served  was  not  a  demand  within  sect.  96 
of  the  Metropolis  Management  Act  1862  (25  &  26 
Yict.  c.  102),  It  is  only  an  estimated  apportion, 
ment.  This  is  a  charge  imposed  upon  the  owner 
for  the  permanent  improvement  of  his  property, 
and  is  not  within  the  covenant : 

Wilkinson  v.  Oollyer,  51  L.  T.  Bep.  299  ;  13  Q.  B. 
Div.  1. 

He  also  referred  to 

Baichelor  v.  Biggar,  60  L.  T.  Bep.  416 ; 
BayUs  r,  Jiggins,  79  L.  T.  Bep.  78 ;  (1898)  2  Q.  B. 
315. 

Feb,  13  — ^Bbucb,  J. — In  this  case  I  entertain 
no  doubt  about  the  construction  of  the  covenant. 
I  think  that  the  words  clearly  include  charses 
made  in  respect  of  paving  new  streets  under 
sect.  77  of  the  Metropolis  Management  Amend- 
ment Act  1862.  The  case  of  Thompson  v.  Lap- 
worth  seems  to  me  to  be  an  authority  quite  in 
point.  But  the  case  is  one  of  apparent  hardship, 
because  the  interest  of  the  tenant  was  deter- 
minable by  the  landlords  on  giving  six  months' 
notice.  Such  notice  was  given  in  April  1898, 
so  that  the  interest  of  the  tenant  came  to  an  end 
in  the  following  Occober.  It  was  on  the  26th 
June  1898  that  notice  of  apportionment  was 
g^ven  by  the  local  authority  chiurging  the  owners 
of  the  premises  in  question  with  112Z.  6s.  7d. 
This  charge  was  made  before  the  work  was  com- 
menced, indeed  it  was  stated  by  the  defendant's 
counsel  that  the  work  was  not  commenced  until 
Feb.  1899,  and  it  was  said  to  be  very  unreasonable 
that  the  tenant  should  be  bound  to  pay  the 
cost  of  works  from  which  he  could  derive  no 
benefit.  But  my  duty  is  only  to  give  effect  to 
the  agreement  the  parties  themselves  have  entered 
into,  and  I  cannot  give  the  defendant  relief  merely 
because  he  has  entered  into  a  covenant  which 
bears  hardly  upon  him.  It  was  contended  by  Mr. 
Manby,  who  argued  the  case  on  behi^  of  the 
defendant,  that  the  apporrioned  sum  had  not 
become  a  charge  because  there  was  no  evidence 
of  any  express  demand  for  payment  having  been 
made  upon  the  plaintiffs.  But  it  seems  to  me 
that  the  notice  ox  the  9th  June  was  all  that  was 
necessary  to  constitute  the  112Z.  6s.  7d.  a  charge 
upon  the  ownen.  By  virtue  of  sect.  77  of  the 
Act  of  1862,  to  which  I  have  already  referred,  the 
owners  of  premises  abutting  on  a  new  street  are 
made  liable  to  the  expenses  or  estimated  expenses 
of  paving,  and  the  section  directs  that  the  costs 
of  paving  shaU  be  apportioned  by  the  vestry,  and 
shall  be  recoverable  either  before  the  work  shall 
be  commenced  or  during  its  progress  or  after  its 
completion,  and  such  amount  shall  be  recoverable 
from  the  owner  of  the  premises  either  by  action 
at  law  or  in  a  summary  manner  before  a  justice 
of  the  peace.  As  soon  as  the  vestry,  by  a  formal 
aot  or  resolution,  charged  the  ownera  of  the  houses 
abutting  on  the  new  street  with  the  expenses 
and  apportioned  and  charged  the  particular  sum 
of  ll^t  6s.  7(2.  in  respect  of  the  premises  of 
the  plaintiffs,  and  gave  notice  to  the  plaintifb 
of  the  apportionment  and  charge,  I  think  t^e 
charge  became  operative  and  the  plaintifb  became 
liable  to  pay  tne  same.  And,  if  they  paid  it 
after  they  became  liable  to  pay  it,  I  think  they 
are  entitled  to  recover  it  from  the  defendant  by 
virtue  of  his  covenant.    The  plaintifb  were  under 
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no  obligation  to  wait  for  any  formal  demand  or 
for  any  threat  of  proceeding^.  Nothing  farther 
was  necessary  beyond  the  service  of  the  notice 
of  the  9th  June  to  render  the  plaintiffs  liable  to 
pay  the  snm  apportioned  and  chiarged.  The  cases 
oecided  on  the  provisions  of  the  Public  Health 
Act  1875  seem  to  me  to  have  no  application  to 
the  present  case,  because  the  provisions  of  that 
Act  and  the  machinery  provided  by  it  are  alto- 
gether different.  I  was  impressed  with  Mr. 
Manby's  argument  upon  behalf  of  the  defendant 
that  sect.  96  of  the  Metropolis  Management 
Amen^ent  Act  1862  seems  to  require  a  cbmand 
to  be  made  before  the  amount  charged  could  be 
recovered.  But  when  that  section  is  carefully 
considered  in  connection  with  the  repealed  sec- 
tions 217,  218,  and  219  of  the  Metropolis  Man- 
agement Act  1855,  1  think  it  is  clear  that  the 
object  of  the  section  is  merely  to  give  the  local 
authority  a  discretion  to  require  payment  of  any 
costs  or  expenses  which  the  owner  may  be  liable 
to  pay,  either  from  the  owner  or  from  the  occu- 
pier, subject  to  certain  provisions  which  are 
mserted  for  the  protection  of  the  occupier.  It 
does  not  impose  any  ne^  demand  as  a  condition 
of  the  owner's  liability.  The  plaintiffs,  in  my 
opinion,  were  liable  to  pay  immediately  after  the 
service  of  the  notice  of  the  9rh  June  1898.  They 
did  pay  the  amount  on  the  14th  July  1898,  and 
I  cannot  find  any  valid  reason  for  exempting 
the  defendant  from  the  burden  of  the  covenant 
they  have  entered  into.  There  is  one  other 
point  I  should  mention.  On  the  19th  May  the 
plaintiffs  agreed  with  certain  persons  to  sell  the 
property  in  question.  The  day  fixed  for  the  com- 
pletion of  the  purchase  was  the  11th  Aug.,  and 
until  that  date  the  plaintiffs  were,  by  the  terms 
of  the  agreement,  to  be  entitled  to  the  rents,  and 
were  to  bear  all  outgoings.  I  think  it  is  quite 
clear  that  until  the  11th  Aug.  the  plaintiffs  were 
owners  within  the  meaning  of  the  ioterpretation 
clause,  sect.  250  of  the  Act  of  1855.  la  the  result, 
I  must  give  judgment  for  the  plaintiffs  for 
112{.  6it.  7d.,  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Parh,  Nelson,  and 
Co,,  for  Wade,  Wix,  and  Wade,  Dunm  )w. 
Solicitor  for  the  defendant,  /.  P.  Ma,rrough. 


Wednesday,  Feb,  15,  1899. 

(Before  La.wbangb  and  Channell,  JJ.) 

London  County  Council  (apps.)  v.  Dixon 

(reap.),  (a) 

Local  government — New  street — Building  facing 
open  space — OtJier  purpose  than  forming  new 
street — London  Building  Act  1894  (57  &  58  Vict, 
c,  ccxiii.),  ss,  7,  8. 

The  London  Building  Act  1894  (57  &  58  Vict, 
c.  ccxiii,)  by  sect,  7  enacts  that  before  any  person 
commences  to  form  or  lay  out  any  street,  he  shall 
make  an  application  to  the  County  Council  for 
their  sanction  to  the  formation  or  laying  out  of 
sttch  street. 

Sect.  8  promdes  that  for  the  purpose  of  this  part  of 
the  Act  '*  a  person  shall  be  deemed  to  commence 
to  form  or  lay  out  a  street  if  he  erect  a  fence  or 

other  boundary  or  lay  down  lines  of  herbing  or 

■  ' 

(a)  Beported  by  W.  »■  B.  Hkrbbrt,  Esq  ,  BsniBtar-at-Law. 


level  the  swrfaee  of  the  ground  so  as  to  d^ne  the 
course  or  direction  of  a  street  or  ,  .  ,  if  he 
form  or  lay  the  foundations  of  a  house  in  such 
manner  and  in  such  position  cu  that  such  house 
will  or  may  become  one  of  three  or  m.ore  houses 
abuiting  on  or  erected  beside  land  on  which  a 
street  is  intended  to  be  or  may  be  thereafter  laid 
out  or  formed.  Provided  that  no  person  shall  he 
deemed  to  commence  to  form  or  lay  out  a  street 
if  he  do  any  of  the  acts  in  this  section  mentioned 
for  some  purpose  other  than  thcU  of  forming  or 
laying  out  a  street.*^ 

The  freeholder  of  the  land  on  the  side  of  a  new 
street  built  a  row  of  houses,  and,  after  leaving  a 
sporce  of  some  40ft.,  let  to  the  respondent  another 
piece  of  land  on  the  same  side  of  the  street. 

The  respondent  erected  a  house  at  the  corner  of  the 
land  let  to  him,  some  vjindows  of  which  looked 
into  the  space,  and  the  way  to  the  stables  aJt  the 
hack  of  such  house  was  over  such  space. 

The  space  vxis  not  vested  in  the  respondent,  and  he 
had  no  control  over  it. 

Held,  that  the  respondent  had  not  commienced  to 
form  a  new  street  within  sect.  8. 

Case  stated. 

An  information  was  laid  by  the  appellants, 
the  London  County  Council,  against  John  Dixon, 
the  resDondent,  char^g  him  that  he,  in  May  1898, 
at  Sandhurst-road,  did  commence  to  form  a  street 
for  carriage  traffic  leading  out  of  Sandhurst-road 
without  having  obtained  the  sanction  of  the 
CountT  Council,  contrary  to  the  London  Building 
Act  1894. 

The  following  facts  were  proved  or  admitted  :— 
Sandhurst-road  is  a  new  street  laid  out  upon 
property  belonging  to  Mr.  A  Cameron  Corbett 
In  May  1898  a  row  of  houses  had  been  erected 
in  Sandhurst,  road,  and  in  the  same  month  the 
respondent  commenced  the  erection  of  six  shops 
upon  land  bought  from  Mr.  Corbett.  The  shops 
were  erected  with  a  fronta^  to  Sandhurst-road, 
and  upon  the  same  side  of  it  as  the  row  of  houses 
already  referred  to,  leaving  a  space  of  40ft.  as  is 
required  by  the  Act  for  a  carnage  way  between 
the  last  of  the  houses  and  the  first  of  the  shops. 
This  space  was  what  was  alleged  to  be  the  street 
commenced  by  the  respondent.  The  shop  erected 
by  the  respondent  at  the  comer  of  such  space  had 
a  doorway  at  the  angle,  and  a  shop  window  and 
other  windows  of  the  house  over  the  shop  look 
into  the  alleged  street.  There  was  also  a  door 
opening  into  the  space  at  a  distance  of  10ft.  or 
12ft.  from  the  Sandhurst-road,  and  five  coach- 
houses and  stables  also  have  been  erected  by  the 
respondent  at  the  back  of  the  premises,  the  only 
access  to  which  for  horses  and  carriages  is  by  an 
entrance  80ft.  down  the  alleged  street,  but  persons 
can  enter  such  stables  by  a  back  door  from  the 
respondent's  shops  in  Sandhurst-road.  The 
alleged  street  is  the  property  of  Mr.  Corbett, 
and  a  certain  portion  of  it  is  used  as  a  cart  track 
communicating  with  certain  brickfields  situated 
at  the  end  of  the  alleged  street,  which  is  about 
90ft.  in  length.  There  was  no  evidence  that  Mr. 
Corbett  had  entered  into  any  formal  agreement 
with  the  respondent  that  the  space  forming  the 
alleged  street  should  be  left  open,  but  this  ^eeed 
street  was  marked  on  the  estate  plan  of  Mr. 
Corbett's  estate  as  "  proposed  street,  and  it  was 
called  a  *'  new  road  "  in  the  plan  sent  to  the  load 
authority  to  approve    the    drainage.      Nothing 
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bad  been  done  by  the  respondent  to  form  or  lay 
ont  the  alleged  street  except  the  bnilding  of  the 
shope  and  stables. 

On  behalf  of  the  appellants  it  was  contended 
tiiat  the  respondent  by  building  houses  having 
windows  loosing  into  such  space  and  doors 
opeming  into  it,  and  by  erecting  coach-houses  and 
sfables  access  to  which  for  horses  and  carriages 
was  only  to  be  had  by  way  of  such  space,  did  in 
fact  commence  to  form  a  new  street. 

For  the  respondent  it  was  claimed  that,  if  such 
apace  was  a  new  street  as  alleged,  it  was  impossible 
tnat  the  respondent  should  have  commenced  to 
form  it,  as  he  was  not  the  owner  of  such  space, 
and  could  not  therefore  control  the  manner  of 
its  disposal. 

The  ma^iristrate  found  as  a  fact  that,  in  the 
cii^cumstanoes,  a  new  street  for  carriage  traffic 
had  been  commenced  to  be  formed  and  laid  out, 
but  tiiat,  though  the  respondent  undoubtedly 
erected  the  shops  in  the  expectation  that  the 
space  would  be  a  new  street,  yet  he  did  not 
commence  to  form  it,  on  the  sround  that  he  had 
no  control  of  the  roadway  of  the  alleged  street. 

He  accordingly  dismissed  the  information. 

Avery  {Daldy  with  him)  for  the  appellants. — 
The  only  question  here,  owing  to  the  finding  of 
the  magistrate  that  a  new  street  is  being  formed 
and  laid  out,  is  who  commenced  to  form  and  lay 
it  out.  That  Is  clearly  the  respondent,  for  the 
freeholder  could  have  had  nothii^  to  do  with 
it.  In  Roberts  v.  Rickards  (54  J.  P.  693),  a  bye- 
law  of  an  urban  authority  provided  that  everyone 
who  built  a  new  street  100ft.  long  should 
miake  it  90ft.  wide.  The  appellant  in  that 
case  bought  some  land  on  one  side  of  a  road 
and  built  a  wall  170ft.  long.  The  roadway 
was  only  7ft.,  and  this  was  held  to  be  an 
offence  against  the  bye-law.  This  is  a  question 
of  fact  (8t,  Cttorge^a  Local  Board  v.  Mallard, 
72  L.  T.  Rep.  345 ;  (1895)  1  Q.  B.  702),  and  has 
been  decided  oy  the  magistrate. 

R.  Ctmningham  Glen  for  the  respondent. — 
There  has  been  no  commencement  to  form  or 
lay  out  a  new  street  within  the  meaning  of  sects.  7 
and  8  of  the  London  Building  Act  1894.  The 
nroviso  of  sect.  8  dearly  exempts  us.  He  re- 
ferred to 

€hmMett  y.    MdUUm    Urba/n    8a/nitary    Authority^ 

70  L.  T.  Bep.  414  ;  (1894)  1  Q.  B.  327 ; 
St.  Qwrge^B  Local  Board  v.  Ballard,  72  L.  T.  Bep. 
345  ;  (1895)  1  Q.  B.  702. 

Lawbakcv,  J. — I  have  come  to  the  conclusion 
that  the  learned  ma^strate  is  right  in  the  con- 
clusion he  has  arrived  at.  What  the  learned 
magistrate  means  by  his  finding  of  fact  I  have 
not  the  slightest  doubt,  namely,  that  he 
thought  the  builder,  the  respondent,  came  under 
the  proviso  of  sect.  8.  In  that  case  I  think  he 
was  quite  right.  It  seems  to  me  that  the  free- 
holder who  owned  the  whole  of  the  proper^  all 
aUmg  the  new  street,  Sandhurst-street,  had  built 
a  row  <A  houses  and  then  he  left  a  space  of 
40ftky  and  then  he  sold  to  the  respondent  a 
certain  quantity  of  land  on  which  the  respondent 
built  some  houses.  What  it  is  said  it  is,  and 
what  it  is  described  on  the  plan,  is  "  a  proposed 
new  street"  Perhaps  it  was  a  proposed  new 
sbreet  proposed  by  the  freeholder  himself.  The 
respondent  built  a  house,  a  comer  house, 
and  he  put  windows  lookixig  into  this  opening 
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of  40ft.,  and  it  is  said  upon  that  that  he  is 
the  person  who  has  commenced  to  form  and  lay 
out  a  new  street ;  I  suppose  by  forming  "  the 
foundations  of  a  house  in  such  a  manner  and  in 
such  a  position  as  that  such  house  will  or  may 
become  one  of  three  or  more  houses  abutting  on 
or  erected  beside  land  on  which  a  street  is 
intended  to  be  or  may  be  thereafter  laid  out  or 
formed."  I  need  not  point  to  the  difficulty  of 
the  number  of  "  may  be's  "  in  the  section.  It  is 
a  private  Act  of  Parliament;  I  do  not  suppose 
in  any  public  Act  (badly  as  many  of  them  are 
drawn)  such  language  would  be  allowed.  Then 
comes  a  proviso:  "No  person  shall  be  deemed 
to  commence  to  form  or  lay  out  a  street  if  he  do 
any  of  the  acts  in  this  section  mentioned  for 
some  purpose  other  than  that  of  forming  or 
laying  out  a  street."  If  he  was  forming  or 
laying  out  a  street  he  had  no  power  to  do  any- 
thing of  the  kind.  He  had  from  the  freeholder 
the  land  on  which  these  houses  were  built,  and 
he  had  from  him  a  right  of  way,  if  I  may  so 
call  it,  down  this  proposed  new  street  to  some 
coach-houses  and  stables  at  the  back  of  the 
houses.  What  he  did,  no  doubt,  as  found  by  the 
magistrate,  was  that  he  expected  that  a  new 
street  would  be  formed,  that  is  to  say,  that  the 
freeholder  would  apply  to  the  local  authority, 
the  London  Goimty  Council,  for  power  to  make 
a  new  street,  if  he  could  make  such  arrangements 
with  regard  to  the  brickfield  as  to  get  an  opening 
at  the  other  side,  so  as  to  make  a  thoroughfare 
of  it.  He  did  intend  to  have,  and  what  he  had 
got  and  what  satisfied  him  was  that  in  any  case, 
whether  a  public  street  or  private  wav,  ne  had 
got  a  way  to  the  stables  or  buildings  he  had  at 
the  back.  I  think,  therefore,  he  comes  under 
this  proviso  and  did  not  do  any  of  the  acts  in 
the  section  mentioned  for  the  purpose  of  forming 
or  laying  out  a  new  street.  Therefore  I  think 
that  the  magistrate's  conclusion  was  a  correct 
one. 

Channbll.  J. — I  am  of  the  same  opinion. 
This  sect.  8  is  a  very  difficult  one  to  understand, 
and,  on  the  face  of  it,  it  seems  to  include,  in  the 
first  part  of  it,  before  you  j^t  down  to  the  proviso, 
what  is  an  obvious  absurdity,  because  it  says  that 
anyone  shall  be  considered  to  commence  to  form 
a  street  if  he  builds  a  house  which  may  be  one  of 
three.  However  you  build  it  it  may  always  be 
one  of  three,  because  somebody  majr  come  here- 
after to  build  two  others.  Then  it  continues, 
which  may  be  one  of  three  abutting  on  land  which 
may  be  thereafter  laid  out  into  a  street.  Any 
land  may  hereafter  be  laid  out  into  a  street,  and 
conseauently,  if  you  read  it  leaving  out  the  "  wUl" 
in  each  case,  and  read  "  may  "  in  both  cases,  you 
have  got  something  which  is  an  obvious  absurdity. 
It  can  never  be  said  that  any  man  who  builds  a 
house  anywhere  must  be  considered  to  commence 
to  form  a  street  because  hereafter  other  people 
may  do  other  things  which  may  turn  it  into  a 
street.  That  creates  a  considerable  difficulty, 
but  one  knows  that  Acts  of  Parliament  of  this 
sort  are  framed  in  the  lar^t  possible  words  in 
order  to  catch  anybo^  domg  the  thing  which  it 
is  intended  to  prevent,  but  who  may  be  able  to 
say  "  I  do  not  come  within  the  words,"  so  you 
have  to  draw  them  very  lam,  and  these  words 
are  very  large  indeed.  I  aid  not  at  all  under- 
stand them  until  Mr.  Avory  pointed  out,  and  I 
think  quite  rightly  pointed  out,  that  their  vague- 
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ness  is  corrected  by  the  proviso.  It  goes  on, 
"proTided  that  no  person  shall  be  deemed  to 
commence  to  form  or  lay  out  a  street  if  he  do  any 
of  the  acts  in  this  section  mentioned  for  some 
purpose  other  than  that  of  forming  or  laying  out 
a  street."  So  that  the  man  I  have  been  contem- 
plating, who  builds  a  house  in  a  place  where 
someone  else  may  hereafter  build  two  houses  and 
may  hereafter  lay  out  a  street,  is  not  to  be  con- 
Ticted  under  this  if  he  does  the  acts  for  some 
purpose  other  than  forming  a  street.  Conse- 
quently you  have  the  difficulty  met  hj  that  pro- 
viso. Then  you  have  to  construe  the  proviso,  and  in 
construing  it  you  must  do  it  to  meet  the  difficulty 
I  have  pointed  out,  which  is  caused  by  the 
largeness  of  the  words.  I  think  it  is  quite  legiti- 
mate and  fair  to  say  that  a  man  does  the  acto  in 
this  section  for  some  purpose  other  than  forming 
the  street  when  he  does  it  for  what  I  call  a  neutnu 
purpose,  when  he  so  builds  his  house  that,  if 
hereafter  the  land  adjacent  should  be  turned  into 
a  street,  his  houses  will  be  available  for  that 
purpose  and  need  not  be  pulled  down,  but  he  also 
so  builds  them  so  that  they  need  not  have  a  street 
adjacent  to  them — ^that  they  are  capable  of  being 
used  and  occupied  in  the  sliape  in  which  he  buil£ 
them  without  the  adjacent  land  being  a  street. 
If  that  is  the  true  meaning  of  this  s^tion,  as  I 
think  it  must  be,  then  it  seems  that  the  magis- 
trate has  brought  the  case  within  the  proviso, 
because  what  he  has  said  is  that  this  respondent 
has  built  the  house  in  the  expectation  that  such 
space,  that  is,  the  space  next  to  his  house,  would 
M  a  new  street,  yet  that  he  did  not  commence  to 
form  it  on  the  fipx>und  that  he  had  no  control  of 
the  roadway  of  the  alleged  street.  I  think  he 
means  that  the  circumstances  were  those  that  I 
think  in  all  probability  they  were.  I  suppose  he 
had  bought  the  freehold  plot.  I  do  not  know 
whether  it  was  a  freehold  plot,  or  only  a  leasehold 
plot,  but  he  had  got  it  on  such  terms  firom  the 
freeholder  of  the  whole  estate  that  he  was  entitled, 
aj^ainst  that  freeholder  at  any  rate,  to  have  some 
kind  of  right  of  way  or  access  to  the  back  of  it 
It  is  impossible  that  it  could  be  otherwise,  and 
while  he  had  such  a  right  as  that  he  would  get  it 
by  beginning  at  various  times  to  open  new  roads 
and  so  on.  He  must  have  had  that.  He  had  not 
power  to  turn  that  into  a  street  himself,  but, 
knowing  it  was  likely  to  become  a  sti^eet,  he  built 
his  house  so  as  to  be  suitable  if  hereafter  that  did 
become  a  street.  There  seems  to  be  a  neutral 
purpose,  and  one  that  is  other  than  forming  a 
street,  which  the  magistrate  has  found  he  had  no 
power  to  make.      Consequently  I  think  the  case 


comes  within  the  proviso. 


Appeal  ddsmissed. 


Solicitor  for  the  appellants,  W.  A,  Blaxland. 
Solicitor  for  the  respondent^  Edwin  Shalleaa, 


Thursday,  Feb,  16, 1899. 

(Before  Lawbance  and  Channbll,  JJ.) 

The  London,  Brighton,  and  South  Coast 
Railway  Company  (apps.)  v.  The  Hay- 
wabd's  Heath  Ubban  Distbict  Council 
(reaps.),  (a) 

Bye-law — Depositing  offenHve  mcMer  in  a  plaee-^ 
Truck  of  manure  in  goods  yard — Liability  of 
railway  company. 

Bye-law  No,  2  of  the  respondent  council  V9<u  as 
follows  : 

**  No  person  shall  deposit,  throw,  or  allow  to  run, 
lodge,  or  accumutoUe  upon  the  sutface  of  any 
street,  square,  court,  highway,  or  place,  or  on 
any  waste  or  wnoccupied  ground,  or  on  any 
uncovered  drain,  ditch,  waJt&rcowrse,  sink,  pond, 
or  other  collection  of  water,  or  expose  or  cause  to 
he  exposed  in  any  other  manner  whatever  within 
the  district  any  anirnal  or  vegetable  matter,  fish, 
offal,  ordure,  Inood,  hones,  manure,  shells,  hroken 
glass,  china,  or  earthenware,  dust,  ashes,  house 
refuse,  waste,  or  runnings  from  any  manufactory, 
or  other  offensive  or  noxious  m^ter  whatever.'^ 

The  appellants  received  in  their  goods  yard  at 
H.  M.  a  truck  of  manure  which  had  heen  carried 
by  them  in  the  ordinary  course  of  their 
business. 

It  arrived  on  the  Sunday,  and  notice  w<u  at  once 
given  to  the  consignee,  who  proceeded  to  remove 
%t  on  the  Monday,  and  on  being  emptied  it  gave 
fo^h  a  very  offensive  smsU, 

The  nKigistrates  convicted  the  appellants  of  a 
breach  of  the  bye-law. 

Held,  that  the  m>agistrates  were  wrong. 

Case  stated. 

The  appellants  were  charged  on  an  information 
preferred  by  the  surveyor  of  the  respondents  that 
they  did  unlawfully  deposit  on  a  certain  place,  to 
wit,  the  goods  yard  at  the  station  at  Hayward's 
Heath  certain  offensive  matter,  contrary  to  the 
bye-law  of  the  respondents. 

The  second  bye-law  of  the  Hayward's  Heath 
Urban  District  Council  under  which  these  pro- 
ceedings were  taken  is  as  follows : 

No  person  shall  deposit,  throw,  or  allow  to  ran,  lodge, 
or  aooamulate  upon  the  sarf aoe  of  any  street,  square, 
oonrt,  highway,  or  place,  or  on  any  waste  or  nnooonpied 
ground,  or  on  any  nnoovered  dndn,  ditch,  wateroonne, 
sink,  pond,  or  other  oolleotion  of  water,  or  expose  or 
oanae  to  be  exposed  in  any  other  manner  whatever 
within  the  district  any  animal  or  vegetable  matter,  fiih, 
offal,  ordnre,  blood,  bones,  manure,  ^ells,  broken  glass, 
china,  or  earthenware,  dast,  ashes,  house  refuse,  waste, 
or  ronnings  from  any  mannfaotoiy,  or  other  offensive  or 
noxioos  matter  whatever. 

The  following  facts  were  proved  or  admitted  .— 

That  ou  the  23rd  Sept.  a  truck  of  manure  was 
consigned  from  Willow  Walk  Station  to  Hay- 
ward's  Heath,  and  that  some  time  between  6  p.m. 
on  Saturday,  the  24th  Sept.,  and  the  evening  of 
Sunday,  the  25th  Sept,  the  truck,  together  with 
several  other  trucks  containing  manure,  arrived 
from  London  at  the  appellants'  station  at  Hay- 
ward's  Heath. 

The  manure  was  consigned  to  Mr.  Ansell, 
Scaynes  Hill,  and  had  been  carried  by  the  app^- 
ianto  over  their  line  in  the  ordinary  course  of  their 
business  as  carriers. 

On  Sunday  evening,    the   25th  Sept.,  verbal 

(a)  Reported  by  W.  db  B.  Hbrbxrt,  Esq.,  Bawiil^  at  Law. 
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notice  was  giyen  by  one  of  the  appellants'  servants 
to  the  oonsignee  of  the  arriyal  of  the  manure,  and 
pending  its  removal  the  tracks  containing  the 
manure  were  on  their  arrival  placed  by  the  appel- 
lants in  their  goods  yard  at  the  station. 

The  goods  yard  is  within  the  district  of  the 
Sayward's  Heath  Urban  District  Connoil  and  is 
situate  close  to  and  adjoining  the  passenger 
station,  and  is  surrounded  by  shops  and  private 
dwelling-houses. 

About  midday  on  Monday,  the  26th,  the  tracks 
w«re  being  emptied  by  the  consignee,  and  a  very 
ofiensive  smell  was  then  proceeding  from  the 
manure,  and  was  noticeable  in  Boltro-road  and 
other  places  within  the  district.  The  track  con- 
tained offensive  and  noxious  matter. 

On  the  following  day,  the  27th  Sept.,  at 
9.15  a.m.,  the  manure  was  inspected  by  the 
medical  officer  of  health. 

A  man  in  the  employ  of  the  consignee  was  at 
that  time  proceeding  with  the  unloving  of  the 
nianure,  and  it  was  then  in  a  very  offensive  con- 
dition and  injurious  to  health  owing  to  the  smell 
proceeding  from  the  same.  It  consisted  of  stable 
manure,  rags,  meat,  vegetable  matter,  and  offaL 
It  was  in  a  decomposed  btate  with  maggots  in  it, 
and  was  calculated  to  produce  sickness,  head- 
ache, diarrhcBa,  and  loss  of  appetite,  and  might 
produce  diphtheria. 

The  a^t  of  unloading  gave  rise  to  the  material 
in  the  air  which  caused  tne  bad  smell. 

It  was  contended  on  behalf  of  the  appellants 
(a)  that  the  above  facts  disclosed  no  breach  on 
the  part  of  the  appellants  of  the  second  bye-law; 
(6)  that  the  goods  yard  of  the  appellants  was  not 
a  place  within  the  meaning  of  the  bye-law;  (c) 
that  the  appellants  could  not  be  said  to  have 
deposited  the  said  manure  on  the  surface  of  a 
place  within  the  bye-law ;  (d)  that  if  and  so  far 
as  the  appellants  can  be  said  to  have  acted  under 
the  cireumstances  set  out  in  contravention  of  the 
bye-law,  such  bye-law  is  void  as  being  uUra  vires 
and  unreasonable. 

The  justices  were  of  opinion  that  a  breach  had 
been  committed,  and  that  the  goods  ^Eird  was  a 
place,  and  that  the  appellants  did  deposit  manure 
on  the  surface  thereof,  and  that  the  bye-law  was 
valid,  and  they  therefore  convicted  the  appel- 
lants. 

R.  E.  Moore  for  the  appellants. 

The  respondents  did  not  appear. 

liAWSANCB,  J. — ^The  magistrates  were  clearly 
wrong  in  this  case.     The  appeal  must  be  allowed. 
ChjUOTsll,  J.  concurred. 

Conviction  qwiahed. 
Solicitors  for  the  appellants,  Bo$e  and  Co. 


Feb.  11  and  17, 1899. 

(Before  Lawbangb  and  Ghaknbll,  JJ.) 

Rowlands  (app.)  v.  Millbb  (resp.).  (a) 

Shippinff — Seamen's  wages — Engagement  of  sea- 
man abroad — Ad/oance  of  wages  to  seaman^^ 
Advance  note  —  Bight  of  master  to  deduct — 
8  Oeo.  1,  6.  24,  s.  7 — merchant  Shipping  Act 
1894  (57  A  68  Vict  c.  60),  ss.  140, 163. 

The  master  of  a  ship  in  a  foreign  port  can  make  a 
(a)  Bqxvted  ttj  W.  W.  Obr,  Esq.,  BarrUter-at-LAW. 


valid  contract  with  a  seaman  whom  he  engages 
abroad  for  the  advance  to  him  of  a  swm  on 
account  of  his  wages  conditionally  on  his 
shipping,  and  there  is  no  limit  to  the  advance 
which  may  thus  be  made  to  the  seaman,  and  if 
the  master  pays  the  advance  to  the  seaman  or 
to  someone  authorised  by  him  to  receive  it  he 
can  afterwards  deduct  the  whole  sum  so  paid 
from  the  seaman's  wages.  Such  advances  are 
not  prohibited  by  sect.  163  of  the  Merchant 
Shimming  Act  1894,  and  advance  notes  signed 
by  me  master  in  the  usual  form  are  not  assign- 
ments  by  the  seaman  of  his  wages  toithin  the 
meaning  of  that  section. 

The  master  of  a  ship  engaged  a  seaman  in  a 
foreign  port  for  the  homsward  voyage,  and 
agreed  to  advance  to  him  a  sum  equal  to  two 
months*  wages.  A  note  was  d/rawn  vp  acknow- 
ledging the  receipt  of  the  money  in  advance,  and 
this  note  was  assigned  by  the  seaman  to  a  third 
party,  who  received  payment  of  the  same  from 
the  master. 

Held,  that  the  master  was  entitled  to  deduct  from 
the  seaman^s  wax/es  the  whole  of  the  m^xney  so 
advanced,  and  that  he  was  not  limited  to  a 
deduction  of  one  months  wages  only. 

Cabs  stated  by  justices  of  the  peace  in  and  for 
Uie  borough  of  South  Shields. 

At  a  petty  sessions  held  at  South  Shields  a 
complaint  was  preferred  by  Fred  Miller  (the 
respondent)  against  Morris  Itowlands  (the  appel- 
lant) under  the  Merchant  Shipping  Act  1894, 
chcLTging  the  appellant  with  recusing  to  pay  to 
the  respondent  the  sum  of  IIZ.  08.  Qd.,  being  a 
balance  of  wages  alleged  to  have  been  earned  and 
due  to  the  respondent  as  an  able  seaman  on  board 
of  the  sailing  ship  Hutton  Hall  of  which  the 
appellant  was  the  master,  from  the  7th  Feb.  to- 
the  10th  Sept.  1898,  on  a  voyage  from  San 
Francisco  to  Antwerp  and  the  Tyne,  at  the  rate  of 
41.  per  month. 

This  complaint  was  heard  and  determined  by 
the  justices  on  the  15th  Sept.  1898,  when  the 
appellant  was  ordered  to  pay  to  the  respondent 
the  sum  of  61.  17s.  Bd.  and  15«.  6d.  costs. 

The  appellant  being  dissatisfied  with  the  deci- 
sion of  the  justices  to  the  extent  of  4Z.  2s.  lOd.,  as 
beinff  erroneous  in  point  of  law,  applied  for  and 
obtained  this  case. 

It  was  proved  before  the  justices  that  the  vessel 
Hutton  HaU  was  lying  at  San  Francisco  wanting 
a  crew,  and  the  appellant  (the  master)  had 
requisitioned  a  Mr.  Herman,  a  crimp,  to  procure 
him  one.  Mr.  Herman  procured  the  respondent 
and  others,  who  were  entered  on  the  articles 
as  A.B.*s. 

The  master  had  made  no  inquiry  as  to  their 
ability,  but  three  or  four  days  aiiter  sailing  from 
San  Francisco  he  had  the  men  before  him, 
including  the  respondent,  and  he  then  disrated 
the  respondent  and  some  others  from  4Z.  per 
month  to  21. 10s.  per  month,  being  the  rate  of 
ordinary  seamen's  wages.  It  was  one  of  the 
terms  of  the  engagement  of  the  men  by  the 
appellant  that  they  should  receive  an  advance  of 
forty  dollars  (equal  in  British  sterling  to  8Z.  5s.  Sd.), 
and  thereupon  a  note  of  which  the  following  is  a 
copy  was  drawn  up  (it  was  not  clear  hj  whom)  and 
passed  from  the  respondent  to  the  cnmp.  It  was 
not  signed  by  the  appellant  nor  by  anyone  on  his 
behalf,  and  containea  no  obligation  whatever  on 
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the  part  of  the  appellant  to  pay  it.  No  eyidenoe 
of  the  payment  of  the  note  was  tendered  b^ore 
the  jastices,  but  there  was  merely  the  production 
of  the  note. 

The  note  was  as  follows : 

140.— San  Franoisoo,  April  11th,  1898.— BeoeiTed  on 
board  the  sbip  Hutton  Hall  Fred  Miller  ae  seaman,  who 
aoknowledgea  to  haying^  shipped  and  reoeived  the  som 
of  forty  dollars  in  advance,  and  who  hereby  assi^^ns  this 

note  to  Mr.  Herman. — Officer  oommandinsr« . 

This  note  bears  the  following^  indorsement,  namely  : 
"  San  Franoiaco,  April  llth,  1898. — For  value  reoeived 
I  hereby  assign    this     note    to    Mr.    Herman. — Fred 
Miller." 

The  respondent  (who  had  never  been  to  sea 
before  and  was  apparently  unacquainted  with 
the  usafj^B  of  crimps)  did  not  raise  any  objection 
to  this,  expecting  to  receive  some  money  from 
Herman ;  out  he  stated  that  as  a  matter  of  fact 
he  got  no  money  from  him  whatever,  but  only 
some  odds  and  ends  towards  an  outfit. 

On  arriving  in  England  the  respondent  was 
offered  his  wages  at  the  rate  of  21. 10s.  per  month, 
less  the  advance  deduction  of  SI.  5s.  Sd.  The 
respondent  refused  to  accept  it,  and  made  this 
complaint  to  the  justices. 

The  justices  decided  that  the  disrating  of  the 
respondent  was  right  and  proper  ;  but  that  the 
deduction  of  8Z.  5s.  Sd.  for  two  months'  advance 
at  San  Francisco  on  the  form  above  given  was  not 
authorised  by  law,  and  they  allowed  a  deduction 
of  41.  2s.  10(2.  only  (being  one  month's  wages  and 
a  small  sum  for  uie  difference  in  ezchanee)  under 
the  limitation  contained  in  sect.  140  of  the 
Merchant  Shipping  Act  1894,  sub-sect.  1. 

It  was  contended  on  the  part  of  the  respondent 
that  by  sect.  140  of  the  Merchant  Shippmg  Act 
the  utmost  advance  which  could  be  made,  assum- 
ing that  section  applied  to  the  present  case,  was  to 
the  extent  of  one  month's  wages. 

The  appellant  contended  that  the  law  permitted 
advances  abroad  to  be  made  to  any  extent,  and 
insisted  upon  the  whole  deduction. 

The  respondent,  however,  i«lied  upon  sect.  163 
of  the  same  Act  as  a  distinct  prohibition  against 
an^  advance  whatever  abroad,  and  that,  Msides 
this  prohibition,  the  note  given  to  the  crimp  was 
not  a  document  binding  the  appellant  to  pay  it, 
and  therefore  not  binding  upon  tbe  respon&nt  at 
all ;  that  it  was  not  signed  by  the  appellant  or  by 
anyone  on  his  behalf,  and  that  it  was  to  all 
intents  an  assignment  or  charge  made  by  the 
seaman  prior  to  the  accruing  of  wages,  which  by 
clause  (b)  of  sub-sect.  1  of  sect.  163  is  declared  not 
binding  upon  the  seaman  making  the  same. 

On  the  other  hand,  the  appellant  further  con- 
tended that  neither  of  these  sections  applied  to 
advances  made  to  seamen  abroad;  that  in  fact 
there  was  no  restriction  on  advances  made  abroad, 
and  that  these  two  sections  had  reference  to 
vessels  sailing  from  the  United  Elingdom  only, 
and  that,  even  if  sect.  163  did  apply,  the  trans- 
action was  not  an  assignment  within  the  meaning 
of  the  section. 

The  justices  decided  that  sect.  163  was  con- 
trolled by  sect.  140,  and  that  the  first  part  of  the 
section  authorised  an  advance  made  anywhere,  but 
only  to  the  extent  of  one  month's  wages,  and 
thereupon  thejr  adjudged  the  appellant  to  be 
entitled  to  demict  one  month's  wages  only  from 
the  respondent's  claim. 


The  appellant  was  dissatisfied,  and  Insisted  a] 
AlA-ifniTig  the  full  deduction  of  8Z.  5s.  Sd, 
The  questions  for  the  opinion  of  the  oouit 

(1)  Were  the  justioes  correct  in  their  interpi 
tation  of  sect.  140,  sub-sect.  1,  as  applicable  4» 
this  case,  which  they  held  to  authorise  an  advancse 
to  the  extent  of  one  month's  wases  no  matter 
where  the  ship  might  be  in  which  we  seaman  was 
about  to  sail ;  and,  if  so,  were  they  right  in  allow- 
ing  a  deduction  of  one  month's  wages  only  P 

(2)  Is  sect.  163  controlled  by  sect.  140  P  If 
not,  and  the  court  should  be  of  opinion  that 
sect.  163  alto^her  prohibits  advances  anywhere 
out  of  the  United  Ejngdom,  then  the  respondent 
should  be  entitled  to  receive  the  whole  oalanoe 
of  his  wages  properly  due  to  him  without  deduct- 
ing any  part  oi  the  alieged  advance  of  two  months' 
wages. 

(3)  If  the  court  should  be  of  opinion  that  the 
justices  were  wrong  in  their  interpretation  of 
these  two  sections,  and  that  there  is  no  limit  to 
advances  which  may  be  made  to  seamen  abroad 
and  thttt  the  advance  was  lawfully  and  properly 
made,  and  is  not  otherwise  yoid  for  want  of  the 
appellant's  signature  making  it  binding  on  him, 
then  the  order  is  to  be  reversed  to  the  extent  of 
8{.  5s.  Sd.t  the  advance  clidmed  to  have  been 
made. 

It  was  admitted  in  argument  that  the  nioney 
had  been  paid  by  the  appellant  to  Herman. 

The  Merchant  Shipping  Act  1894  (57  &  58  Vict 
c.  60)  provides : 

Sect.  140  (1)  (a).  Where  an  agreement  with  the  orew 
is  required  to  be  made  in  a  form  approved  by  the  Boazd 
of  Trade,  the  agreement  may  contain  a  stipulation  for 
payment  to  or  on  behalf  of  the  seaman,  conditionally  on 
his  going  to  sea  in  pnrsuanoe  of  the  agreement,  of  a  som 
not  exceeding  the  amount  of  one  month's  wages,  payable 
to  the  seaman  under  the  agreement ;  and  (&)  stipulationfl 
for  the  allotment  of  a  seaman's  wages  may  be  made  in 
aoooordanoe  with  this  Act.  (2)  Save  as  aforesaid,  so 
agreement  by  or  on  behalf  of  the  employer  of  a  seaman 
for  the  payment  of  money  to  or  on  behalf  of  the  Heaman, 
conditionidly  on  Ids  going  to  sea  from  any  port  in  the 
United  Kingdom,  shall  be  void,  and  any  money  paid  in 
satisfaction  or  in  respect  of  any  snoh  agreement  shall 
not  be  deducted  from  the  seaman's  wages,  and  a  pereon 
shall  not  have  any  right  of  action,  suit,  or  set-off 
against  the  H<*aman  or  his  assignee  in  respect  of  any 
money  so  paid  or  purportmg  to  have  been  so  paid. 

Sect.  163  (1).  As  respects  wages  due  or  accruing  to 
a  seaman  or  apprentice  to  the  sea  service — (a)  they  shall 
not  be  subject  to  attachment  or  arrestment  from  any 
court ;  (b)  an  assignment  or  sale  thereof  made  prior  to 
the  accruing  thereof  shall  not  bind  the  person  making 
the  same  ;  (c)  a  power  of  attorney  or  autiiority  for  the 
receipt  thereof  shall  not  be  irrevocable;  and  (d)  a 
payment  of  wages  to  the  seaman  or  H>prentioe  shall  be 
valid  in  law,  notwithstanding  any  previous  sale  or 
assignment  of  those  wages,  or  any  attachment,  incum- 
brance, or  arrestment  thereof.  (2)  Nothing  in  thii 
section  shall  afFect  the  provisions  of  this  Act  with 
respect  to  allotment  notes. 

Honridge  for  the  appellant. — ^The  justices  were 
wrong  in  nolding  that  the  appellant  could  deduct 
one  month's  wases  only.  He  was  entitled  to 
deduct  the  whole  sum  advanced,  namely,  the 
8{.  5s.  Sd.  He  was  entitled  to  make  an  agreement 
with  the  seaman  with  resard  to  the  advance  of 
any  part  of  his  wap^  umess  he  was  prohibited 
by  statute  from  doing  so.  It  is  contcmded  that 
he.  was  so  prohibited,  and  sect.  140  of  the  Act 
of  1894  was  relied  on  as  showing  that  the  appel- 
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lant  was  entitled  to  deduct  at  the  most  one 
month's  wages.  Bat  it  is  quite  clear  from  sub- 
sect.  2  of  mat  section  that  the  section  has  no 
operation  where,  as  in  the  present  case,  the  sea- 
man was  engaged  abroad.  It  deals  with  and  is 
entirely  oonfinel  to  cases  where  the  seamau  goes 
to  sea  from,  any  port  in  the  United  Kingdom, 
and  in  the  case  of  Bitehie  y.  Lar$en  (noted  106, 
L.  T.  p.  336),  decided  by  this  court  on  the 
26th  Jan.,  the  court  held  that  sect.  140  did 
not  appl^  to  advances  made  to  seamen 
ahippinff  in  a  foreign  port.  That  case  is  pre- 
ciaely  the  same  as  the  present,  and  govems 
it.  It  is  said,  however,  that  sect.  163,  which  does 
not  seem  to  have  been  referred  to  in  the  previous 
case,  prohibits  all  advances  to  seamen  wherever 
made.  Sect.  163  does  not  refer  to  advances  at 
alL  Sub-sect.  2  of  the  section  saves  allotment 
notes  from  the  operation  of  the  section,  but  there 
is  no  provision  for  the  saving  of  advance  notes, 
and  thelef ore  if  advance  notes  were  within  the 
flection  they  would  be  wholly  void,  but  by  sect. 
140  (1)  they  are  authorised  to  a  certain  extent, 
but,  if  the  contention  be  correct  that  they  come 
within  sect.  163,  then  they  would  be  void 
altogether,  and,  if  the  Legislature  had  intended 
that  they  should  come  within  sect.  163,  there 
would  have  been,  as  in  the  case  of  allotment 
notesj  a  saving  clause  for  the  purpose  of  saving 
the  advance  notes  declared  to  be  vaud  bv  sect.  140- 
Sect  163  therefore  does  not  affect  the  matter, 
and  the  case  of  Bitehie  v.  Larsen  {uhi  Bup.) 
applies.  There  is  some  doubt  as  to  whether 
the  forty  dollars  was  paid  by  the  appellant  to 
Herman,  but  the  magistrates  seem  to  have  treated 
it  as  so  paid. 

/.  D.  A,  Johnson  for  the  respondent. — I  am 
willing  to  argue  the  present  case  on  the  assump- 
tion that  the  money  was  paid  by  the  appellant  to 
Herman,  and  for  the  purpose  of  this  case  I  con- 
sider it  as  paid.  My  contention  is  that  the 
rsBpondent,  on  the  termination  of  the  voyage, 
was  entitled  to  receive  his  whole  wages,  and  that 
nothing  whatever  should  have  been  deducted 
from  him.  The  case  comes  within  sect.  163, 
which  completely  covers  it.  That  section,  which 
is  BubstantiaUy  the  same  as  sect.  233  of  the 
Merchant  Shipping  Act  1854,  deals  with  wages 
due  or  accruing  due  to  a  seaman,  and  it  provides 
in  clauses  (6)  and  (c)  of  sub-sect.  1  that  an 
alignment  or  sale  of  such  wages  made  prior  to 
^  accruing  thereof  shall  not  bind  the  person 
i&a^ong  the  same,  and  that  an  authority  for  the 
receipt  thereof  shall  not  be  irrevocable.  This 
section  was  intended  for  the  protection  of  the 
seaman,  and  there  are  other  sections  which 
illustrate  the  same  principle,  such  as  sect.  212, 
which  says  that  an  assignment  or  sale  of  salvage 
payable  to  a  seaman  be£>re  the  accruing  thereof 
shall  not  be  binding;  sect.  156,  by  which  a 
s^an  is  not  bound  by  an  agreement  to  forfeit 
^  lien  on  the  ship  for  his  wages;  sect.  178, 
which  gives  a  certain  protection  against  the 
(^^ma  ot  creditors ;  and  sect.  177,  -vniich  deals 
^th  wills  made  by  seamen.  Sect.  114  (3)  pro- 
vides that  an  agreement  between  the  masteir  and 
the  crew  may  admit  such  stipulations — ^whether 
respecting  tie  advance  and  allotment  of  wages 
^  otherwise— "  as  are  not  contrary  to  law." 
Therefore,  if  I  can  show  that  the  transaction  in 
tflis  case  is  an  allotment  contrary  to  law,  that 
^nld  show  that  it  is  a  stipulation  between  the 


master  and  the  seaman  which  cannot  be  binding. 
'By  the  document  dated  the  11th  April  1898 
Miller  (the  respondent)  "  hereby  assigns  the  note 
to  Herman."  The  word  "assign"  being  there 
used,  it  can  only  mean  an  assignment  by  Miller 
of  his  wages  to  Herman,  but  under  sect.  163  no 
assignment  can  be  valid,  and  the  words  of  that 
section  are  very  strong  ito  show  that  the 
transaction  was  invalid  and  not  binding  on 
the  respondent,  and  that  would  be  equally 
so  whether  the  money  had  been  paid  or. 
not  by  the  appellant.  Again,  hj  sect.  7  of  the 
Act  8  Geo.  I,  c.  24 — which  section  is  still  unre- 
pealed and  in  force,  although  the  greater  part  of 
that  Act  has  been  repeal^ — ^no  master  or  owner 
of  a  ship  can  pay  or  advance,  or  cause  to  be  paid 
or  advanced,  to  any  seaman  during  the  time  he 
shall  be  in  parts  beyond  the  seas,  any  monev  on 
account  of  wages,  exceeding  one  moiety  ox  the 
wages  which  shall  be  due  at  the  time  of  such  pay- 
ment. This  prohibits  all  payments  abroad  except 
to  the  extent  of  one-haif  of  the  wages  then 
actually  due,  and  is  conclusive  to  show  that  any 
payment  exceeding  the  one-half  is  void ;  and,  as 
in  the  present  case  no  wages  were  actually  due  at 
the  time,  the  section  would  apply  to  prohibit  the 

gayment  altogether  at  San  Francisco  of  any 
iture  wages,  and  wages  paid  in  contravention  of 
the  section  may  be  recovered  back.  That  section 
is  not  toiched  by  the  Merchant  Shipping  Act 
18^,  which  expressly  recognises  former  legisla- 
tion, as,  for  instance,  in  sect.  125,  which  has  refer- 
ence to  agreements  with  Lascars.  There  is  in 
sub-sect.  5  an  express  provision  saving  certain 
unrepealed  parts  of  an  Act  of  George  lY.  With 
regard  to  Bitehie  v.  Larsen  {uhi  siip.),  that  case 
was  decided  on  sect.  140  of  the  Act,  but  these  two 
sections — sect.  163  of  the  Act  of  1894  and  sect.  7 
of  8  Geo.  I — ^were  not  referred  to.  Sect.  140  has 
no  reference  to  this  case,  but  sect.  163  clearly 
applies. 

Horridge  in  reply. 

Feb.  17. — The  judgment  of  the  court  (Lawrance 
and  Channell,  JJ.)  was  read  by 

Ghannbll,  J. — This  was  a  case  stated  by 
justices  on  proceedings  before  them  taken  by  a 
seaman  under  the  Merchant  Shipping  Act  1894 
to  recover  wages  claimed  by  him,  and  it  raised  a 
question  very  similar  to  that  in  a  case  of  Bitehie 
V.  Larsen  {ubi  sup,),  decided  by  us  on  the  26th 
Jan.  last.  The  magistrates,  however,  in  the 
present  case  based  &eir  decision  on  sect.  163  of 
the  Act  of  1894,  a  section  to  which  our  atten- 
tion was  not  called  on  the  argument  of  the 
former  case,  and,  in  addition,  our  attention  was 
called  by  counsel  for  the  respondent  in  the  present 
case  to  the  statute  8  Geo.  1,  c.  24,  the  7th  section 
of  which  appears  to  be  still  in  force,  though 
almost  all  the  Act  has  been  repealed.  It  became 
necessary,  therefore,  for  us  to  consider  not  only 
whether  the  present  case  differed  in  any  essential 
particular  from  the  former  case,  but  also  whether 
our  former  decision  was  correct.  We  accordingly 
took  time  to  consider  the  matter.  In  Bitehie  v. 
Larsen  {vhi  suf,)  we  decided  that  advances  to 
seamen,  conditional  on  their  shipping  from  a 
foreign  port— although  there  was  a  British  Consul 
there— were  not  forbidden  by  the  combined  effect 
of  sects.  124  and  140  of  the  Merchant  Shipping 
Act  1894.  We  assumed  that  they  were  not  for- 
bidden by  any  other  statute,  as  none  was  called 
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to  oar  attention.  Our  former  judgment  was 
^ven  immediately  on  the  conclusion  of  the  argu- 
ment, as  the  case  then  appeared  quite  clear.  I 
have  now  fully  reconsiderea  the  whole  matter,  and 
I  am  confirmed  in  the  view  I  took  on  the  former 
occasion  as  to  the  effect  of  the  sections  which  we 
then  had  under  consideration.  I  still  think  the 
effect  of  those  sections  is  clear,  and  I  think  it 
unnecessary  to  repeat  what  I  then  said.  I  have 
also  come  to  the  conclusion,  though  with  consider- 
able doubt,  that  the  sections  to  which  we  have 
since  been  referred  do  not  affect  the  matter,  aud 
that  our  former  decision  was  correct.  I  will  deal 
-first  with  the  old  statute  8  Geo.  1,  c.  24,  which 
was  "  an  Act  for  the  more  effectual  supressing  of 
piracy."  I  think  the  7th  section  of  that  statute 
IS  certainly  unrepealed.  It  is  printed  in  the 
revised  edition  of  tbe  statutes,  the  rest  of  the 
Act  being  omitted.  In  the  Law  Reports  Index 
of  Statutes  Repealed,  the  other  sections  are 
shown  to  be  repisaled,  but  this  not.  It  is  also 
referred  to  as  existing  in  most  of  the  editions  of 
Abbott  on  Shipping  down  to  the  eleventh,  though 
it  has  been  dropped  out  in  the  two  last  editioos, 
apparently  because  it  is  considered  superseded 
rather  than  repealed.  The  words  of  the  7th 
section  of  that  Act  are  as  follows:  "And  for 
prevention  of  seamen  or  mariners  deserting 
merchant  ships  or  vessels  abroad  in  the  planta- 
tions, or  in  any  other  parts  beyond  the  seas,  which 
is  the  chief  occasion  of  their  turning  pirates, 
And  of  sreat  detriment  to  trade  and  navigation, 
and  is  chiefly  occasioned  by  the  owner  or  owners 
of  ships  or  vessels  paying  wages  to  the  seamen  or 
mariners  when  abroad:  be  it  enacted  by  the 
authority  aforesaid,  that  no  master  or  owner  of 
any  merchant  ship  or  vessel,  shall  pay  or  advance, 
or  cause  to  be  paid  or  advanced,  to  any  seaman 
or  mariner  during  the  time  he  shall  be  in  parts 
beyond  the  seas,  any  money  or  effects  upon 
account  of  waees,  exceeding  one  moiety  of  the 
wages  which  snail  be  due  at  the  time  of  such 
payment,  until  such  ship  or  vessel  shall  return  to 
Great  Britain  or  Ireland,  or  the  plantations,  or 
to  some  other  of  His  Majesty's  dominions  whereto 
they  beldng,  and  from  whence  they  were  first 
fitted  out ;  and  if  any  such  master  or  owner  of 
such  merchant  ship  or  vessel  shall  pay  or  advance, 
or  cause  to  be  paid  or  advanced,  any  wages  to 
any  seaman  or  mariner  above  the  said  moiety, 
such  master  or  owner  shall  forfeit  and  pay  double 
the  money  he  shall  so  pay  or  advance  to  be 
recovered  in  the  High  Court  of  Admiralty,  by 
any  person  who  shall  first  discover  and  inform  of 
the  same."  Now,  I  think,  reading  this  as  a  whole, 
and  noting  that  the  object  is  to  prevent  desertion, 
that  it  does  not  apply  to  the  terms  of  the  engage- 
ment of  seamen  abroad.  It  applies  to  seamen 
already  on  the  ship  on  its  touchmg  at  the  foreign 
port,  and  it  forbids  pa3rment  to  them  there  of 
more  than  half  of  the  money  which  has  then 
become  due  to  them  in  respect  of  the  outward 
voyage  and  the  advancing  to  them  of  any  future 
wages,  with  the  object  oi  givinff  them  substan- 
tial inducement  to  remain  on  tne  ship  for  the 
homeward  voyage.  I  do  not  think  that  this 
enactment  prevented  a  master  from  enga^nng  a 
man  in  a  foreign  port,  on  the  terms  that  he  iSiould 
be  paid  so  much  money  down  on  joining  the  ship 
ana  the  balance  at  the  end  of  the  voyage.  That 
might  be  the  only  means  of  replacing  deserters, 
and  it  could  not  increase  pirates.    Even  if  tiiis 


view  be  wrong,  I  think  the  only  consequence  oi 
a  breach  of   the  enactment  would  be  that  an 
informer  might  sue    in    the   Admiralty   Court. 
The  case  would  probably  come  within  the  rale 
that,  where  an  enactment  and  a  penalty  for  breach 
of  it  are  contained  in  the  same  clause,  the  penaltj 
is  the  only   remedy  for  the  breach ;   but  in  any 
case  it  seems  to  me  that  it  would  be  impossible 
for  a  seaman  who  had  been  paid  in  a  foreign  port 
a  sum  in  exce«s  of  the  moiety  allowed  by  this 
enactment  to  sue  successfully  on  his  return  to 
this  country  for  his  whole  wages.       That  would 
make  the  master   forfeit   the    sum  paid  to  the 
seaman  as  well  as  forfeiting  double  the  sum  to 
the  informer,  or  treble  the   sum  altogether.     I 
thiuk,  therefore,  that  this  enactment  does  not 
forbid  an  advance  to  a  seaman  engaged  abroad 
and  further,  that  if  it  did,  it  would  not  enable  a 
seamaa  to  recover  tbe  sum  advanced  again  as 
unpaid  wages,  but  would  merely  enable  him  or 
any  other  informer  to  recover  double  thi  money 
as  a  penal  sum  in  the  Admiralty  Court    Next  to 
deal  with  the  16drd    section    of   the  Merchant 
Shipping  Act  1894.     This    is  as  follows:    [His 
Lordiship  then  read  the  section,  and  proceeded :] 
It  is  contended  that  sub-sects.  (6)  and  (e)  of  this 
section  in    effect    make  advance  notes  void   as 
against  thf  seaman,  and,  further,  that,  even  if  that 
is  not  so  in  all  cases,  at  all  events  the  transaction 
described  in  this  special  case  was  invalid.    It  is 
convenieut  to  consider  first  the  general  question, 
and  then  see    how  far  the  present  case  differs 
from  the  ordinary  one.     Advances  and  advance 
notes  have  been  Imown  for  many  years,  and  have 
been  lor  many  years  the  subject   of  l^slation. 
They  have  been  dealt  with  in  a  separate  part  of 
this  very  statute,  and  it  is  unlikely  that  it  could 
have  been  intended  to  alter  the  effect  of  that  part 
of  the  statute  by  this  section  coming  in  a  later 
part  and  not  mentioning  advances,    cub-aect.  2 
saves  allotmente  under  the  Act  from  the  operation 
of  the  section,  and  it  was  necessary  to  do  ao, 
as   they  are  clearly  assignmente.      If    advance 
notes  were  within  the  section,  one  would  expect 
that  the  advance  notes  authorised  by  sect.  140, 
sub-sect    1,  would  be  excepted,  but  they  are 
not.    Now,  it  seems  clear  that,  unless  sect.  140 
does  so,  there  is  no  section  of  this  Act,  nor 
any  other  Act  (other  than  that  of  George  I.  witii 
wmch  I  have  dealt),  which  in  any  way  forbids  a 
contract  by  a  master  with  a  seaman  whom  he 
engages  aoroad  to  pay  that  seaman  a  sum  on 
account  of  his  wa^^  immediately  on  his  joining 
the  ship.    Sect.  163  could  only  touch  payments 
not  to  tne  seaman,  but  to  someone  on  ms  behalf 
and  by  his  order,  and  then  only  if  the  transaction 
were  an  assignment  by  the  seaman  of   wages 
before  they  had  accrued  due,  or  an  authority  to 
receive  wages.     Now,  advance  notes  really  are 
not  mere  assignments.      The  master  ^^erally 
makes  himself  Hable  conditionally  to  a  third  party, 
the  holder  of  the  note.     It  is  true  that  it  has 
been  held  in  The  Cardiff  Boardina  Masteni'  Atmh 
ciation  ▼.   Cory   and   Sons   (9   Times    L.  Bep. 
388)  that  advance  notes  promising  to  pay  tiie 
seaman  "or  order"  are  not  negotiable  instm- 
mente  because  they  are  oonditionaL    But  they 
may  be  so  framed  as  to  be  payable  directly  to 
the  third  person  either  by  name  or  on  his  fol- 
fiUinff  a  condition :    (see   McKune   ▼.  Joynson^ 
5  C.^.  N.  S.,  at  p.  228;  31  L.  T.  Hep.  O.  S. 
165).    I  think  that  advance  notes  signed  by  the 
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m&ster  in  any  of  the  asual  forms  oannot  be  oon- 
flidered  merely  as  assignments  by  the  seaman. 
There  is  another  groand  on  which  they  might 
be  oonsidered  as  not  coming  within  sect.   163. 
Sect  163  relates,  according  to   its   heading,  to 
"wages    due   or  accraing  due."      Now,   wages 
cannot  strictly  be  considered  to  be  "  accruing  '* 
mitil  the  service  has  commenced.    Consequently 
a  sum  contracted  to  be  paid  when  the  seaman 
ships  on  board,  and  conditionally  upon  his  so 
shipoing,  cannot  in  strictness  be  said  to  be  a  sum 
whicn  before  he  ships  is    "  accruing,"  notwith- 
standing that  if  it  becomes  payable  it  is  to  be 
taken  into  account  as  part  of  nis  wages.    This  is 
perhaps  somewhat  fine,  but  to  hold  tbat  sect.  163 
18  confined  to  dealings  with    waees    after    the 
service  has    commenced   brings   about  a  result 
which  accords   with  what    appears    to    be    the 
scheme  of   the   Act,  and   leaves  advances  and 
i^reements  as  to  advances  made  before  the  com- 
mencement of  the  service  to  be  governed  by  the 
earlier  sections  of  the  Act.    On  the  whole,  I  come 
to  the  conclusion  that  advance  notes  signed  by 
the  master   and  in  an  ordinary  form  are    not 
struck  at  by  sect.  163,  and  that  our  decision  in 
BUchie  ▼.  Larsen  {tibi  stim.)  was  correct.    Before 
dealing  with  the  facte  of  the  present  case,  there 
]&  another   point  to    be   noted  in  reference  to 
sect.  163.     It  does  not  contain  the  words  which 
are  in  sect.  140,  that  money  paid  under  the  docu- 
ments referred  to  shall  not  be  deducted  from  the 
seaman's  wages,  and  that  a  person  payins  shall  have 
no  right  of  action  or  set-off  agamst  the  seaman. 
Ithi]^,  therefore,  that  a  payment  made  under  an 
assignment  before  it  is  avoided,  or  a  power  of 
attorney  or  authority  before  it  is  revoked,  must 
be  good.     Take  sub-sect.  (c)  as    to   powers   of 
attorney  not  being  irrevocable.    This  would  seem 
to  mean  that  they  should  not  be  irrevocable  by 
reason  of  the  party  in  whose  favour  they  have 
been  given  having  an  interest  in  the  money,  but 
not  that  they  should  be  revocable  after  payment 
had  been  made  under  them.    In  the  same  wa^  I 
think  that  assignmente  under  sub- sect.  (6)  which 
are  declared  not  binding  on  the  seaman,  must  be 
voidable  only  and  not  void,    and  consequently 
oonld  not  be  avoided  after  they  had  been  acted 
on.    This  latter  point  might  perhaps  be  doubtful, 
inasmuch  as  the  master,  pajin^,  must  necessarily 
have  notice  of  the  invabdity  if  it  eziste,  as  it  is 
created,  if  at  all,  by  the  statute.     Now  to  deal 
with  the  facte  of  the  present  case.    The  case  first 
states  it  was  one  of  the  terms  of  the  engagement 
of  the  respondent  by  the  appellant  that  he  should 
leceive  an  advance  of  forty  dollars.    At  common 
law  such  a  contract  would  of  course  be  ^ood,  and 
I  have  failed  to  find  any  stetute  forbidding  it. 
The  case  then  stetes  that  thereupon  a  document 
set  out  in  the  case  was  made  out.    It  is  dated  the 
11th  April  1898,  and  it  puiporte  to  stete  that  the 
respondent  admitted  having  shipped.    Probably, 
however,  he  had  not  done  so  as  it  appears  from 
l^e  next  paragraph  that  he  did  not  get  his  outfit 
nntil  after  signing.    The  document  is  not  signed 
by  the  appcdlant.    The  facte  are  not  at  all  clearly 
stated,  ancL  the  dooumente  are  not  easy  to  con- 
>trae.     The    document,    however,    whether   an 
assignment  or  not,  and  whether  an  assignment  of 
wages  made  before  they  had  accrued  due,  appears 
<Munly  to  amount  to  an  authority  to  receive 
the  money.    The  case  stetes  in  the  early  part  tha^* 
there  was  no   evidence   of   payment,   out  Mr. 


Horridge,  for  the  appellant,*  contended  that  later 
on  in  the  case  the  magistrates  had  assumed  the 
payment,  and  had  decided  the  case  on  tbe  assump- 
tionthat  the  forty  dollars  had  been  paid  to  Herman, 
and,  although  Mr.  Johnson  at  fii*st  contended  the 
contrary,  upon  our  proposing  to  send  back  the  case 
to  the  magistrates  to  clear  up  this  point,  he  elected 
to  argue  the  case  upon  the  footing  that  the  monepr 
had  been  paid  to  Herman.  That  being  so,  it 
seems  to  me  that  the  forty  dollars  which  by  a 
valid  contract  between  the  respondent  and  the 
appellant  was  to  be  paid  to  the  respondent,  was 
paid  to  Herman  by  the  respondent's  actual  autho- 
rity. It  is  steted  that  the  respondent  made  no 
objection,  and  there  is  nothing  to  indicate  that  he 
did  so  until  long  after  it  was  paid,  if  it  ever  was 
paid.  Under  these  circumstances  it  seems  to  have 
oeen  a  valid  part  payment  of  his  wages,  and 
there  is  nothing  in  the  statutes  empowering  him 
to  recover  it  over  again.  If  we  were  to  assume 
that  the  money  was  not  paid,  but  that  the  appel- 
lant was  merely  relying  on  a  supposed  liability  to 
Herman,  I  should  have  great  doubt  on  the  case. 
I  do  not  think  the  facts  steted  in  the  case  show  a 
liability  of  the  appellant  to  Herman.  The  appel- 
lant, not  having  signed  the  document,  was  not 
directly  pledged  by  it  to  pay.  It  is  doubtful 
whether  it  is  an  assignment,  and,  if  an  assign- 
ment, whether  it  is  an  assignment  of  a  debt 
already  due,  or  of  accruing  wages  which  had  not 
at  the  time  actually  accrued,  if  it  had  not  been 
agreed  that  we  should  decide  the  case  on  the 
assumption  that  the  money  had  been  paid,  I 
should  think  it  necessary  to  remit  the  case  to  the 
magistrates  to  find  further  facte.  As  it  is,  I 
think  the  appellant  was  entitled  to  deduct  the 
whole  sum  paid,  and  that  judgment  should  be 
given  for  the  appellant.  The  answers  to  the 
three  questions  put  in  the  case  should  be,  first, 
the  magistrates  were  not  right  in  allowing  a 
deduction  of  one  month  only ;  secondly,  sect.  163 
does  not  prohibit  advances  at  all ;  thirdly,  them 
is  no  limit  to  advances  made  abroad,  and  in  this 
case  on  the  facte  agreed  the  payment  was  by  the 
respondent's  authority  and  was  binding  on  him. 
Our  judgment,  therefore,  is  that  the  appellant 
is  entitled  to  deduct  a  further  sum  of  4{.  28.  lOd. 
beyond  the  deduction  allowed  by  the  magistrates, 
and  the  respondent  must  pay  the  coste. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Walker,  Son,  and 
Field,  for  Botterell,  Boche,  and  Temperley,  New- 
castle-upon-Tyne. 

Solicitors  for  the  respondent,  Patiinson  and 
Brewer,  for  Robert  Jacks,  South  Shields. 


Jan.  25  and  Feb.  18, 1898. 

(Before  Bbuoe  and  Bidlbt,  JJ.) 

Be  An  Abbitsation  between  The  Sottth- 

AMPTON     TbAMWAYS     COMPANY     AND     ThB 

Southampton  Cobpobation.  (a) 

Tramway  —  Pwrckaae  by  local  authority-^Com' 
pulsory  pwrchaee  under  Tramways  Act  1870 
(33  <fc  34  Viet  c.  78),  «.  43— Purcfcoae  under 
earlier  local  Act-^Coniinqency — Basis  of  valuO' 
Hon — The  Southampton  Uorporation  Tramways 
Act  1897  (60  A  61  Vict.  c.  cxami.),  ss.  2,  3,  4. 

By  sect,  4S  of  the  Tramways  Act  1870  U  was  pro- 

(a)  Beported  by  W.  nm  B.  Hisbibt,  Esq.,  Barrister-at-Law. 
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vided  that  the  heal  authority  might  after  the 
esmvration  of  twenty-one  years  from  the  oaaeing 
of  the  Act,  by  notice  in  toriting,  require  trie  com-^ 
pany  to  eeJl  to  them  their  undertaJeing  upon  the 
terms  of  paying  to  them  their  then  value  {exdtuive 
of  any  allowance  for  past  and  future  profits  of 
the  undertaking  or  any  compensation  for  com- 
pulsory sale  or  other  consideration  whatever)  of 
the  tramwa/y  and  all  lands,  buildings,  works, 
materials,  and  plant  of  the  company,    ,    .     . 

The  8,  Street  Tramways  were  constructed  in  pur- 
suance of  their  private  Act  in  1877  (40  a  41 
Vict.  c.  ccxi.\  aiid  by  thai  Act  the  provisions  of 
sect.  43  of  the  Tramways  Act  l%l6  were  incor- 
porated. 

By  the  Southampton  Corporation  Tramways  Act 
1897  the  corporaHon  were  to  purchase  the  under- 
taking of  the  company,  ana  in  case  of  dispute 
the  price  was  to  he  settled  by  arbitration  under 
the  provisions  of  the  Lands  Clauses  Act. 

And  by  sect,  2  of  the  same  Act  " '  the  undertaking 
of  the  company  *  meana  the  undertaking,  works, 
lands,  easements,  plant,  fixed  and  m,ovable, 
stock-in-trade,  buildings,  equipment,  rights, 
powers,  privileges,  and  authorities  of  the  com- 
pany, incLudina  the  right  to  demand  and  take 
and  recover  tous,  rents,  and  charges." 

Held,  that  in  determinina  the  price  to  be  paid 
under  the  Act  of  1897  the  umpire  should  treat 
the  undertaking  of  the  company  as  defined  by 
that  Act  (M  an  undertaking  which  the  company 
only  enjoyed  subject  to  the  contingency  of  being 
compelled  to  part  therewith  under  the  terms  of 
sect,  43  of  the  Tramways  Act  1870;  and  not 
as  an  undertaking  which  the  company  enjoyed 
free  from  all  obligation  to  part  therewith  other- 
wise than  under  the  terms  of  the  Act  of  1897 
itself, 

Spbcial  case  stated  in  the  form  of  an  award 
by  the  umpire,  Sir  Heniy  Oakley,  in  the  arbi- 
tration. 

The  Southampton  Tramways  Company  was 
incorporated  by  the  Southampton  Street  Tram- 
ways Act  1877,  and  authorised  to  construct  certain 
tramways  within  the  county  boroueh  of  Southamp- 
ton, and  to  carry  on  a  tramway  undertaking  under 
the  powers  and  subject  to  the  provisions  of  that 
Act  and  the  Acts  incorporated  therewith,  and  by  the 
Southampton  Street  Tramways  (Extensions)  Act 
1888  certain  alterations  in  and  extensions  of  the 
tramways  were  authorised,  and  it  was  enacted  that 
the  tramways  thereby  authorised  should  for  all 
purposes  be  part  of  the  tramways  of  the  company, 
and  by  the  same  Act  (sect.  32)  the  company  was 
authorised  to  purchase,  hire,  and  construct  omni- 
buses, and  purchase  and  acquire  horses,  and  use 
and  work  omnibuses  subject  to  the  proTisions  of 
the  Act,  and  at  the  time  of  the  passing  of  the 
Southampton  Corporation  Tramways  Act  1897 
the  company,  acting  under  the  powers  of  the  Acte 
of  1877  and  1888,  carried  on  a  tramway  undertaking 
in  the  borough  on  the  tramways  constructed  by  the 
company  under  the  powers  of  the  Acte,  and 
owned  and  used  lands,  easements,  buildings, 
works,  plant,  horses,  harness,  and  other  property 
for  the  purposes  of  the  undertaking,  aud  also 
carried  on  uie  businees  of  omnibus  proprietors, 
and  owned  and  used  omnibuses,  horses,  namess, 
and  other  property  for  the  purposes  of  the  busi- 
ness, and  enjoyed  the  right  to  demand,  take,  and 
reoo^rar  tolls,  rents,  and  charges  in  respect  of  the 


undertaking  and  business  respecttToly  under  the 
authority  and  subject  to  the  prorisionB  of  tbe 
Acte  respectively. 

By  the  Act  of  1897  it  was  (amonffst  other 
things)  enad;ed  that  the  expression  "  the  uuder- 
tddng  of  the  company"  as  used  in  that  Aet 
should  mean  the  undertaking,  works,  lands,  eaae- 
mente,  plant,  fixed  and  movable,  stoek-in-trsde, 
buildings,  equipment,  lighte,  powers,  privileges^ 
and  authorities  of  the  company,  including  the 
right  to  demand,  teke,  and  recover  rente  and 
charges,  and  that  the  mayor,  aldermen,  and 
burgesses  of  the  county  borough  of  ^uthampton 
tthonld  purchase  and  the  company  should  sell 
the  undertaking  of  the  company  for  such  prioe 
(being  a  sum  in  gross)  and  upon  such  terms  and 
conditions  as  mieht  be  agreed  on  between  the 
corporation  and  the  company,  or  as,  failmg  agree- 
ment, might  be  settled  oy  arbitration  under  and 
according  to  the  provisions  <^  the  Lands  Clauses 
Consolidation  Act  1845  with  respect  to  the 
purchase  and  teking  of  lands  otherwise  than  be 
agreement,  and  that  the  purchase  should  be  com- 
pleted on  or  before  the  30th  June  1898,  and  that 
the  undertekinff  of  the  company  should  by  virtue 
of  the  Act  of  1897  become  on  and  as  from  thai 
day  be  transferred  to  and  vested  in  the  corpora- 
tion subject  to  the  provisions  of  the  Act. 

In  the  course  of  the  proceedings  in  the  arbitra- 
tion it  was  contended  by  the  corporation  that 
before  and  up  to  the  time  of  the  passing  of  the 
Act  of  1897  the  company  was  liable  to  be  called 
upon  to  sell  the  undertaking  to  the  corporation 
in  the  evente  and  on  the  terms  mentioned  in 
sect.  43  of  the  Tramways  Act  1870,  and  that  in 
determining  the  price  to  be  paid  under  the  Act 
of  1897  the  arbitrators  and  umpire  should  treat 
the  undertaking  of  the  compan^^  as  defined  by 
that  Act  as  an  undertaking  which  the  company 
only  enjoyed  subject  to  the  contingency  of  being 
compelled  to  part  therewith  under  the  terms  <3 
sect.  43  of  the  Tramways  Act  1870. 

It  was,  on  the  other  hand,  contended  by  tiie 
company  that  in  determining  the  price  the 
arbitrators  and  umpire  should  treat  uie  under- 
teking  of  the  company  as  defined  by  the  Act  of 
1897  as  an  undertakmg  which  the  company 
enjoyed  free  from  all  obligation  to  part  here- 
with other  than  the  obligation  created  oy  the  Act 
of  1897  itself. 

The  umpire  received  evidence  in  support  of  the 
two  contentions  and  awarded  as  follows  : 

I  award  and  determine  that  in  oaae  the  oonrt  shall 
be  of  opinion  that  the  arbitratore  and  umpire  appointed 
as  aforeeaid  ehall  treat  the  undertaking  of  the  oom- 
pany  as  defined  by  the  Act  of  1897  as  an  nndertakiog 
frhioh  the  tramways  company  only  enjoyed  snbjaoi 
to  the  oontingenoy  of  being  compelled  to  part  therewith 
under  the  terms  of  sect.  43  of  the  Tramways  Aot 
1870,  the  prioe  to  be  paid  under  the  Aot  of  1897  if 
the  Bom  of  ^851,505. 

I  award  and  determine  that  if  the  court  shall  be  of 
opinion  that  the  arbitrators  and  umpire  should  treat  tin 
undertaking  of  the  oompany  as  deflined  as  aa  und«> 
taking  which  the  tramways  company  enjoyed  free  ttam 
all  obligation  to  part  therewith  other  thui  the  obUgatioa 
created  by  the  Aot  of  1897  iteelf,  the  prioe  to  be  paid 
under  the  Aot  of  1897  is  the  sum  of  109,9631. 

By  the  Tramways  Aot  1870  (33  ft  34  Tut 
c.  78),  B.  48 : 

Where  the  promoters  of  a  tnunway  in  any  distriet  an 
not  the  local  authority,  the  local  authority,  if ,  by  a  rsMb- 
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turn  passed  at  a  ipeoial  meeting  of  the  members  oonsti- 
tating  snob  looal  snthoritj,  they  so  deoide,  may  within 
sue  months  after  the  expiration  of  a  period  of  twenty-one 
7«azs  from  the  time  when  snoh  promoters  were  em- 
powered  to  oonstroot  snoh  tramway,  and  within  six 
montha  after  the  expiration  of  every  subsequent  period 
of  seren  years,  or  within  three  months  after  any  order 
made  by  the  JSoard  of  Trade  under  either  of  the  two 
next  preoeding  sections,  with  the  approval  of  the  Board 
of  Trade,  by  notioe  in  writing,  require  such  promoters  to 
tell,  and  thereupon  suoh  promoters  shall  sell  to  them 
their  undertaking,  or  so  much  of  the  same  as  is  within 
saoh   district,  upon  terms  of  paying  the   then   value 
(exelnsiTe  of  any  allowance  for  past  or  future  profits  of 
the  undertaking,  or  any  compensation  for  compulsory 
sale  or  other  consideration  whatsoever)  of  the  tramway 
and  all  lands,  buildings,  works,  materials,  and  plant  of 
the  promoters  suitable  to  and  used  by  them  for  the  pur- 
peeea  of  their  undertaking  within  such  district,  such 
value  to  be  in  case  of  difference  determined  by  an  engi- 
neer or  other  fit  person  nominated  as  referee  by  tiie 
Board  of  Trade  on  the  application  of  either  party,  and 
the  expenses  of  the  reference  to  be  borne  and  paid  as 
the  referee  directs.    And  when  any  such  sale  has  been 
made,  all  the  rights,  powers,  and  authorities  of  such 
promoters  in  respect  to  the  undertaking  sold,  or  where 
sny  order  has  been  made  by  the  Board  of  Tiade  under 
either  of  the  next  preceding   sections,  aU   the  rights, 
powers,  and  authorities  of  such  promoters  previous  to 
the  making  of  such  order  in  respect  to  the  undertak- 
ing sold,  shall  be  transferted  to,  vested  in,  and  may 
be  exen^sed  by  the  authority  to   whom  the  same  has 
been  sold,  in  like  manner  as  if  suoh  tramway  was  con- 
structed by  such  authority  under  the  powers  conferred 
upon  them  by  a  provisional  order  under  this  Act,  and 
in  reference  to  the  same  they  shall  be  deemed  to  be 
the  promoters. 

By  the  Southampton  Street  Tramways  Aot 
1877  (40  &  41  Vict  c.  ccxxi.),  s.  2  : 

The  Companies  Glauses  Consolidation  Act  1845  and 
part  1  (relating  to  cancellation  of  shares)  of  the  Compa- 
sies  Clauses  Aot  1 863 ;  the  Lands  Clauses  Consolida- 
tion Acts  1845,  1860,  and  1869 ;  sect.  3  and  parts  2 
and  3  oi  the  Tramways  Aot  1870  are  (except  when 
expressly  varied  by  this  Aot)  incorporated  with  and 
farm  part  of  this  Act. 

And  by  sect.  48 : 

In  case  the  corporation  shall  at  any  time  after  eleven 
jears  from  the  completion  of  any  portion  of  the  tram- 
ways within  the  boziTugh  of  Soutiiampton,  but  not  later 
thui  twenty-one  years  after  the  passing  of  this  Aot, 
desire  to  purchase  the  tramways  by  this  Act  authorised 
to  be  constructed  within  the  borough  of  Southampton, 
and  the  works,  materials,  and  equipment  connected 
therewitfa,  and  any  lands  or  buildings  acquired  for  the 
purposes  of  suoh  tramways  exclusively,  and  shall  apply 
to  Parliament  for  powers  so  to  do,  and  to  enable  the 
company  to  sell  the  same,  the  company  shall  not  objeo* 
to  or  oppose  suoh  application,  and  shall  assent  thereti 
sad  do  all  things  necessary,  and  render  all  needful 
faoQitiee  for  obtiJning  suoh  powers,  and,  in  the  event  of 
•uoh  powers  being  obtained,  shall  accordingly  sell  the 
ssid  tramways  and  premises  to  the  corporation,  and  the 
terms  of  every  such  purchase  shall,  failing  agreement 
between  the  corporation  and  the  company,  be  determined 
by  arbitration  in  manner  provided  by  The  Lands 
Oauaes  Consolidation  Act  1845  for  the  eettiement  by 
arbitration  of  questions  of  disputed  compensation. 

By  the  Soathampton  Goiporation  Tramways 
Act  1897  (eO  &  61  Yiot  c.  ozxvi.),  b.  2: 

**  The  undertaking  of  tiie  company  "  means  the  under- 
tsking,  works,  lands,  easements,  plant,  fixed  and 
■Mirable,  stock-in-trade,  buildings,  equipment,  rights, 
powers,  privilejgss,   and  authorities  of   the  company, 
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including  the  right  to  demand  and  take  and  reoover  tolls 
rente,  and  charges. 

And  by  sect.  3 : 

(1)  The  corporation  shall  purchase  and  the  company 
sliall  sell  the  undertaking  of  the  company  for  auch  price 
(being  a  sum  in  gross)  and  upon  such  terms  and  con- 
ditions as  may  be  agreed  on  between  the  corporation  and 
the  company,  or,  as  failing  agreement,  may  be  settied  by 
arbitration  under  and  according  to  the  provisions  of  the 
Lands  Clauses  Act  with  respect  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement,  and  those 
provisions  shall  be  deemed  to  be  incorporated  with  this 
Act,  and  in  construing  those  provisions  for  the  purposes 
of  this  Aot  the  word  **  lands"  shall  mean  the  under- 
taking of  the  company  and  "  the  promoters  of  the  under- 
taking "  shall  mean  tiie  corporation. 

(2)  The  purchase  shall  be  completed  on  or  before  the 
thirtieth  day  of  June,  one  thousand  eight  hundred  and 
ninety-eight  (hereinafter  called  *^  the  transfer  day  "),  up 
to  which  date  the  company  shall  be  entitled  to  their  net 
revenue  after  the  payment  of  all  charges  and  outgoings, 
and  from  and  after  that  date  the  corporation  shall  be 
entitied  to  all  receipts  of  the  undertaking  and  pay  all 
outgoings. 

Provided  that  if  the  price  of  the  undertaking  shall 
not  be  paid  to  the  company  on  the  transfer  day,  the 
corporation  shall  in  addition  thereto  pay  to  the  company 
interest  on  such  price  at  the  rate  of  five  per  cent,  per 
annum  from  the  transfer  day  until  the  payment  to  the 
company  of  such  price. 

By  sect.  4 : 

The  undertaking  of  the  company  shall  by  virtue  of 
this  Act  become  and  shall  on  and  as  from  the  transfer 
day  be  transferred  to  and  vested  in  the  corporation 
subject  and  according  to  the  provisions  of  this  Act  and 
free  as  between  the  company  and  the  corporation  from 
the  mortgage  debt  of  the  company  and  all  current  debts 
and  pecuniary  liabilities  of  the  company  at  the  transfer 
day,  and  from  that  day  the  corporation  shall  hold  the 
undertaking  subject  to  and  shall  take  over,  perform, 
and  satisfy  all  duties,  contracts,  engagements,  obliga- 
tions, and  liabilities  of  the  company  in  relation  to  the 
undertaking  transferred  other  than  and  except  the  debts 
and  liabilities  aforesaid  which  shall  be  dischuged  by  the 
company  in  accordance  with  the  provisions  of  this  Act, 
and  the  corporation  shall  indemnify  and  hold  harmless 
the  company  against  all  actions,  suits,  claims,  or 
demands  whatsoever  in  respect  of  llie  duties,  contracts, 
engagements,  obligations,  and  liabilities  so  taken  over  by 
them. 

AaquUh,  Q.G.  (Fit»g&rald,  Q.G.,  Freeman,  Q.G., 
and  jjyttelton  with  him)  for  the  tramways  com- 
pany.— The  point  in  this  case  is,  whether  the  valae 
of  this  undiertaldng  is  to  be  estimated  on  the 
footing  that  it  was  held  subject  to  the  General 
Tramways  Aot  1870,  or  whether  this  is  an 
ordinary  case  of  a  compulsoiy  sale  of  an  under- 
taking as  a  going  concern  under  the  Lands  Glauses 
Act.    He  rSerred  to 

The    Southampton    Street    Tramways    Act    1877 

(40  A  41  Vict.  o.  ccxxi.),  ss.  2,  48 ; 
The  Tramways  Act   1870  (38  A  84  Vict.  o.  78), 

s.  43; 
The  Southampton  Corporation  Tramways  Act  1897 

(60  A  61  Vict.  o.  cxxvi.),  the  recitals  and  ss.  2, 

3,4. 

It  must  be  observed  that  this  Act  of  1897  was 
passed  after  the  decision  of  the  House  of  Lords  to 
which  I  shall  refer.  Li  the  old  Act  of  1870  there 
is  no  definition  of  the  word  *'  undertaking,"  but 
that  word  is  most  carefully  defined  in  the  Act  of 
1897  in  sect  2,  which  says  it  is  to  mean  "the 
uodertaking,  works,  lands,  easements,  plant,  fixed 
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and  movable,  stook-in-trade,  buildings,  equip- 
ments, rights,  powers,  privileges,  and  authoritieB 
of  the  company,  including  the  right  to  demand 
and  take  and  recover  tolls,  rents,  and  charges." 
He  referred  to 

The  London  Street   TratMoays   Company  t.    The 

London   County   Council,   70  L.   T.  Bep.   572 ; 

(1894)  2  Q.  B.  189 ;  71  L.  T.  Bep.  301 ;  (1894) 

A.  C.  489  ; 
Edinburgh  Street  Tramways  Company  t.  The  Lord 

Provost  of  Edinburgh,  71  L.  T.  Bep.  301 ;  (1894) 

A.  C.  456 ;  31  Sc.  L.  Bep.  598. 

These  proceedings  are  not  under  the  Act  of  1870 
at  all.  They  are  proceedings  initiated  under  an 
Act  passed  more  than  a  year  before  the  twenty- 
one  years  would  have  expired.  The  only  question 
being  what  price  ou^ht  to  be  paid  by  the  pur- 
chaser to  the  vendor  m  an  arbitration  under  the 
Act  of  1897,  the  only  Question  that  the  arbitrator 
or  court  should  consiaer  is  what  by  the  Act  of 
1897  is  defined  to  be  the  subject-matter  of  the 
purchase.  The  definition  put  in  sect.  2  of  the 
Act  of  1897  is  expressly  put  there  to  get  rid  of 
the  difficulties  raised  by  the  decisions  which  I 
have  referred  to.  The  Tramways  Act  of  1870  is 
not  incorporated  with  this  Act  of  1897  because  it 
is  expresuy  varied  by  sect.  3,  and  it  is  impossible 
by  any  prindnle  of  construction  to  interpret  a 
section  which,  like  this,  lays  down  a  special  mode 
of  proceeding  in  the  most  plain  and  unambiguous 
terms,  as  if  it  were  to  be  read  with  a  section 
prescribing  an  entirely  different  mode  of  pro- 
cedure and  introducing  artificial  rules  of  valua- 
tion which  are  not  to  Be  found  anjrwhere  else,  as 
sect.  43  of  the  Act  of  1870  does.  Upon  the 
plain  and  natural  construction  of  sects.  2  and  3 
of  the  Act  of  1897,  what  the  arbitrator  has  to 
value  is  the  undertaking  as  defined  by  sect.  2. 
So  far  as  I  can  anticipate  the  argument  of  the 
other  side,  it  will  be  said  that  what  the  company 
had  here  to  sell  was  an  undertaking  subject  to 
determination  by  purchase  upon  the  terms  of  the 
Act  of  1870  at  the  expiration  of  twenty-one  years, 
and  that  they  cannot  be  treated  in  any  valuation 
of  the  interest  which  is  transferred  by  the  sale 
from  them  to  the  corporation  as  though  they 
were  free  from  that  contingeacy,  and  as  thoueh 
they  had  what  may  be  called  an  absolute  freehold 
either  in  their  property  or  their  powers.  That 
contention,  I  submit,  makes  the  Act  of  1897  an 
absolute  absurdity. 

Grippe,  Q.C.  {Haldane,  Q.G.  with  him)  for  the 
corporation.  —  The  only  point  that  appears  to 
arise  at  all  is,  what  was  the  nature  of  the  interest 
in  their  undertaking  which  was  possessed  by  the 
tramway  company  at  the  time  when  the  corpora- 
tion gave  their  notice  to  treat  and  took  proceed- 
ings under  the  Act  of  1897  P  The  Lands  Glauses 
Act  merely  gives  a  machinery  for  ascertaining 
the  amount  of  money  to  be  paid.  It  cannot 
increase  the  right  that  a  person  has  to  sell.  I 
admit  that  the  definition  of  "undertaking"  in 
the  Act  of  1897  includes  the  power,  privueges, 
and  authorities,  but  not,  as  the  other  side  contend, 
in  perpetuity,  but  only  extended  over  twenty-one 
years.  That  is  borne  out  by  the  statement  of 
Lord  Watson  in  The  Edinburgh  Street  Tramways 
Company  v.  The  Lard  Provost  of  Edinburgh  (1894) 
A  G.,  at  p.  474).  The  introduction  of  the  Lands 
Glauses  Act  cannot  give  a  man  who  might  have 
been  a  lessee  for  twenty-one  years  the  right  of  a 
freeholder.    All  that  we  are  bound  to  compensate 


the  company  for  in  purchasing  under  this  Act  of 
1897  is  tiieir  interest.  The  present  form  of  pur- 
chasing is  only  the  machinery,  and  we  are  buying 
no  more  than  they  had  under  the  Act  of  1877. 
The  former  Acts  were  not  repealed  by  the  Act  of 
1897.  It  only  allowed  the  corporation  to  purchajse 
a  year  earlier  than  they  could  have  done  under 
the  other  Acts.  They  were  only  purchasing  what 
the  company  had,  namely,  a  term  which  might  be 
ended  the  following  year.  The  undertaking  com- 
prises full  rights  for  twenty-one  years  and  ia 
then  terminame. 

Asquiih,  Q.G.  in  reply. 

Feb.  18. — ^Bkuce,  J.  read  the  following  written 
judgment  of  the  court : — ^In  order  to  ^termine 
the  questions  raised  for  our  decision,  it  is  neces- 
sary to  consider  carefully  the  provisions  of  the 
local    Acts   affecting   the   Southampton    Street 
Tramways  and  the  provisions  of  the  general  Act 
known  as  the  Tramways  Act  1870.    The  South- 
ampton Street  Tramways  Act  1877  (40  &  41  Yict 
c.  ccxxi.)  enacted  that  certain  persons  should  be 
united  into  a  company  for  the  purpose  of  wn^lriiij^ 
and  maintaining  tramways,  and  should  be  incor- 
porated by  the  name  of  the  Southampton  Tram- 
ways Gompany.     The  Lands   Glauses  Gonsoli- 
dation  Acts  1845,  1860,  and  1869,  and  parts  2 
and  3  of  the  Tramways  Act  1870,  were  expressed 
to  be  incorporated  with  the  Act,  and  to  form 
part  of  the  Act,  except  where  expressly  varied  by 
the  Act.  The  A.ct  em^wered  the  company  (sect.  6), 
subject  to  the  provisions  of  the  Act,  and  of  parts 
2  and  3  of  the  Tramways  Act  1870,  to  lay  (lown, 
use,  and  maintain  the  tramways  in  the  Act  de- 
scribed, and  power  was  conferred  upou  the  com- 
pany (sect.  K))  to  use  on  the  tramways  carriages 
with  flange  wheels,  or  wheels  specially  adapted 
to  run  on  a  ground  rail.    The  48th  section  of  the 
Act  enacted  that  in  case  the  corporation  should 
at  any  time  after  eleven  years  from  the  com- 
pletion of  any  portion  of  the  tramways  within 
the  borough  of  Southampton,  but  not  later  than 
twenty-one  years  after  tne  passing  of  the  Act, 
desire  to  purchase  the  tramways,  and  the  works, 
material,  and   equipment   connected   therewitii, 
and  any  lands  or  buildings  acquired  for  the  pur- 
poses of  such   tramways,  and  should  apply  to 
Parliament  for  powers  so  to  do,  and  to  enable 
the  company  to  sell  the  same,  the  company  should 
not  oppose  such  application,  and  in  the  event  of 
such  powera  being  obtained  should  acoordingly 
sell  the  said  tramways  and  premises  to  the  cor- 
poration, and  the  terms  of  such  purchase  should, 
failing  agreement,  be  determined  by  arbitration 
in  manner  provided  by  the  Lands  Glauses  Gon- 
aolidation  Act  1845,  for  the  settiement  by  arbitra- 
tion of  Questions  of  disputed  compensation.    It 
was  furtner  provided  (sect.  52)  that  nothing  in 
the  Act  contamed  should  be  deemed  or  oonstrued 
to  exempt  the  tramways  hj  the  Act  authorised 
to  be  made  from  the  provisions  of  any  general 
Act  relating  to  tramways.    The  Act  in  question 
received  the  Royal  Assent  on  the  10th  Aug.  1877, 
so  that  the  term  of  twenty-one  years  mentioned  in 
the  above  section  would  expire  on  the  10th  Aug. 
1898.    It  will  now  be  convenient  to  refer  to  t£e 
43rd  section  of  the  Tramways  Act  1870,  which 
was  incorporated  with  and  forms  part  of  the  Act 
just  mentioned.   That  section  enacts  in  substance 
that  when  the  promoters  of  a  tramway  in  anv 
district  are  not  the  local  authority,  the   local 
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ftnthoritj  (in  this  case  the  Gorporation  of  Soath- 
ampton)  if  by  resolution   they    so  decide  may 
within  six  months  alter  the  expiration  of  a  period 
of  twenty-one  years  from  the  time  when  saoh 
promoters  were  empowered  to  constmct  the  tram- 
way and  within  the  expiration  of  every  subsequent 
period  of  seven  years  oy  notice  in  writing  require 
such  promoters  ito  sell,  and  thereupon  such  pro- 
moters shall  seU  to  them  their  undertaking  upon 
terms  of  paying  the  then  value  (exclusive  of  any 
allowance  for  past  or  future  profits  of  the  under- 
taking, or  any  compensation  for  compulsory  sale, 
or  other  consideration  whatsoever)  of  the  tramway 
and  all  lands,  buildings,  works,    material,    and 
plant  of  the  promoters  suitable  to  and  used  by 
them  for  the    {purposes    of    their   undertaking 
within  such  district,  such  value  to  be  determined 
bv  an  engineer  or  other  fit  person  nominated  by 
the  Board  of  Trade  on  the  application  of  either 
party.    And  when  any  such  sale  has  been  made 
aU  the  rights,  powers,  and  authorities  of  such 
promoters  in  respect   to  the  undertaking  sold 
shall  be  transferred  to,  vested  in,  and  may  b^ 
exercised  by  the  authority  to  whom  the  same 
has  been  sold,  in  like  manner  as  if  such  tnunway 
was  constructed   by    such  authority  under   the 
powers  conferred  upon  them   by  a  provisional 
order  xmder  this  Act,  and  in  reference  to  the  same 
they  shall  be  deemed  to  be  promoters.    A  con- 
strnction  has  been  placed  upon  the  last-mentioned 
section  by  the  House  of  Lords  in  the  cases  of 
The  Edinburgh  Street  Tramvoaye  Company  v.  The 
Lcfd  Provost    cf  Edinburgh  and    The  London 
Street  Tramways  Company  v.  The  London  County 
Counca  (71 L.  T.  Rep.  301 ;  (1894)  A.  G.  456^  which 
leajes  no  doubt  as  to  the  meaning  of  the  pro- 
tons of  the  section.      If  no  application  were 
made  to  Parliament  under  the  48tn  section  of  the 
Southampton  Street  Tramways  Act  1877  by  the 
corporation  for  po¥rers  to  purchase  the  tramwavs 
within  a  period  of  twenty-one  years,  then  tne 
corporation  would    have    the    right,    within    a 
period  of  six  months    after  the   expiration  of 
twenty-one  years,  and  within  six  months  after  the 
expiration  or  every  subsequent  period  of  seven 
T^u^  by    notice    in    writing,    to    require   the 
promoters  to  seU  upon  the  terms  of  paying  them 
the  then  value  of  the  tramway — ^that  is,  the  value 
of  the  structure  and  plant,  and  nothing  more. 
And  if  such  sale  had  been  made,  all  the  rights, 
powers,  and  authorities  of  the  tramway  company 
Qi  respect  to  the  undertaking  sold  would  nave 
become  transferred  to  and  vested  in  the  corpora- 
tion m  like  manner   as  if  such  tramway  had 
been  constructed  by  the  corporation  under  the 
powers  conferred  upon    them  by  a  provisional 
order  xmder  the  Tramways  Act  1870.    In  1888  an 
•^  entitled  the  Southampton  Street  Tramways 
Sxtendons  Act  1888,  was  passed  (51  &  52  Yict. 
^xiv.)*     The  provisions    of  that   Act  have  no 
''^uinffTipQn  the  questions  raised  in  the  present 
^^   The  Act  auuiorised  some  new  tramways  to 
beoonstmcted,  and  some  of  the  old  tramways  to 
be  abandoned.    It  incorporated  parts  2  and  3  of 
^  Tramways  Act  1870,  and  provided  that   in 
^  erent  of  the    corporation   purchasing   the 
wnways  authorised  by  the  Act  of  1877,  the 
™&wav8  authorised  by  the  now  redting  Act 
*hoQld  oe  deemed  to  be  part  of  those  authorised 
»7  the  Act  of  1877.     On  the  15th  July  1897, 
^   Act    entitled    the    Southampton     Corpo- 
*»*«»  Tramways    Act    1897   (60    &  61    Vict 


c.  xxvi.),  received  the  BoyaJ  Assent.      The  Act 
recites  the  48th    section    of    the    Southampton 
Street  Tramways  Act  1877,  and  recites  that  it  is 
expedient  that  the  undertaking  of  the  Southamp- 
ton Tramways  Company,  as  tbereinafter  defined, 
should  be  acquired  by  the  corporation,  and  that 
they   should  be  empowered    to    run    carriages 
thereon.    The  interpretation  section  (sect.  2)  con- 
tains  the  following  clause :    "  *  The  undertaking 
of  the  company '  means  the  undertaking,  works, 
lands,    easements,    plant,   fixed   and    movable, 
stock-in-trade,     buildings,     equipment,     rights, 
powers,  privileges,  and  authorities  of  the  company, 
mcluding  the  right  to   demand    and   take  and 
recover  tolls,  rente,  and  chants. ''    The  3rd  section 
of  the  Act  provides:    "Tne   corporation    shall 
purehase  and  the  company  shall  sell  the  under- 
taking of  the  company  for  such  price  (being  a 
sum  in  gross)  and  upon  such  terms  and  condi- 
tions as  may  be  agreed  on  between  the  corpora- 
tion and  the  company,  or,  as  failing  agreement, 
may  be  settled  hj  arbitration  under  and  accord- 
ing to  the  provisions  of  the  Lands  Glauses  Acts 
with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement,  and  those  provi- 
sions shall  be  deemed  to  be  incorporated  with  this 
Act,  and  in  construing  those  provisions  for  the 
purpose  of  this  Act  the  word  'lands '  shall  mean 
the  underteking  of  the  company,  and  the  *pro- 
motera  of  the  undertaking '  shall  mean  the  cor- 
poration.   The  purehase  shall  be  completed  on 
or  before  the  30th  June  1898  (hereinafter  called 
the    transfer    day)."      Then   sect.   4  provides : 
"  The  undertaking  of  the  company  shall  oy  virtue 
of  this  Act  become,  and  sh^  on  and  as  from 
the  transfer  day  be,  transferred  to  and  vested  in 
the  corporation,  subject  to  and  according  to  the 
provisions  of  this  Act,  and  free,  as  between  the 
company  and  corporation,  from  the  mortgage 
debt  of  the  company,  and  all  current  debts  and 
pecuniary    liabihties   of    the   company   at   the 
transfer  day,  and  from  that  da^  the  corporation 
shall  hold  the  undertaking  subject  to  and  shall 
take  over,  perform,  and  satisfy  all  duties,  con- 
tracte,  engagemente,  obligations,  and  liabilities  of 
the  company  in  relation  to  the  undertaking  trans- 
ferred other  than  and  except  the  debte  and  liabili- 
ties aforesaid."  Upon  this  section  turns  the  ques- 
tion which  we  have  to  decide.    On  the  30th  June 
1898  the  undertaUng  of  the  company,  by  virtue 
of  the  last-mentioned  Act,  became  transferred  to 
or  vested  in  the  corporation,  and,  the  corporation 
and  the  company  having  failed  to  agree  upon 
the  price  to  be  paid,  arbitrators  and  an  umpire 
were  duly  appointed  to  determine  the  price.    It 
was  contended  by  Mr.  Asquith,  on  behalf  of  the 
tramways  company,  that,  as  the  undertekiiu^  was 
the  subject-matter  to  be  purchased  and  sol£  and 
as  the  corporation  acquir^  the  tramway  together 
with  all  the  rights  and  privile^  of  the  company 
for  all  time,  the  price  to  be  paid  under  the  Act  of 
1897  should  be  calculated  as  if   the  company 
enjoyed  the  righte  and  privileges  of  the  under- 
taking free  from  all  obligation  to  part  therewith 
other  than  the  obligation  created  oy  the  Act  of 
1897  itself;  in  other  words,  that  the  company 
were  entiUed  to  be  paid  as  though  they  were  sell- 
ing a  concession  of  their  privileges  in  perpetuity. 
We  cannot  agree  with  this  contention.    We  think 
that  Mr.  Cripps  was  right  when  he  contended  that 
the  interest  of  the  company  in  the  undertaking 
was  only  a  limited  interest  liable  to  be  deter- 
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mined  by  the  terms  of  sect  43  of  the  Act  of  1870 
at  the  end  of  twenty-one  years,  and  after  that  at 
Bucceseive  periods  of  seTen  years,  and  that  the 
company  are  not  entitled  to  be  paid  for  a  larger 
light  in  the  undertaking  than  they  in  met 
possessed.  No  doubt  the  words  used  in  the  Act 
of  1897  are  different  from  the  words  used  in 
sect.  43  of  the  Tramways  Act  1870.  Bat  the  Act 
of  1897  was  framed  to  meet  a  state  of  facte  diffe- 
rent from  the  facts  conteinplated  by  the  Act  of 
1870,  and  to  carry  oat  a  dififerent  scheme.  The 
company  coold  not  onder  the  provisions  of 
the  Act  of  1870  be  deprived  of  their  rights  and 
privilege8  until  the  expiration  of  the  period 
of  twenty-one  years  therein  mentioned.  The 
Southampton  Street  Tramways  Act  of  1877 
conferred  upon  the  corporation  a  right  to  apply 
to  Parliamept  for  powers  to  purchase  the  tram- 
way within  the  neriod  of  twenty-one  years. 
Within  that  perioa — ^namely,  in  1B97 — ^the  cor- 
poration did  apply  to  Parliament  for  such 
powers,  and  obtained  the  Act  of  1897,  which 
enacted  that  the  undertaking  of  the  company 
should  by  virtue  of  that  Act  be  transferred  to 
and  vested  in  the  corporation  on  the  30th  June 
1898.  Had  the  corporation  waited  until  the  lltb 
Au^,  1898,  they  oomd  have  obtained  the  tramway 
and^  all  the  rights  and  privileges  of  the  company 
vnder  the  provisions  of  the  Act  of  1870  on  the 
terms  of  paying  the  structural  value  of  the  tram- 
way and  nothing  more.  But  the  corporation 
chose,  before  the  period  when  the  provisions  of 
its  Act  of  1870  came  into  operation,  to  apply  to 
Parliament  for  powers  to  obtain  the  tramway  and 
all  the  rights  and  privileges  of  the  company ;  and 
Parliament,  when  it  conferred  those  powers,  made 
it  a  condition  that  the  price  to  be  paid  to  the  com- 
pany should  be  determined,  not  under  the  pro- 
visions of  the  Tramways  Act  1870,  but  by  the 
machinery  provided  by  the  Lands  Olauses  Acts. 
The  reason  we  think  is  plain — because,  until  the 
expiration  of  the  perioa  of  twenty-one  years,  it 
was  considered  not  reasonable  to  deprive  the  com- 
pany of  their  rights  and  privileges  without  com- 
pensating them  for  such  interest  as  they  had  in 
them.  But  the  interest  the  company  had  was  an 
interest  liable  to  be  determined  after  the  expira- 
tion of  the  period  of  twenty-one  years,  and  after 
the  expiration  of  every  subsequent  period  of  seven 
years,  m  the  manner  provided  b^  the  Tramways 
Act  1870.  It  is  quite  true  that  it  is  possible  the 
corporation  might  oot  have  resolved  to  proceed 
unaer  the  Tramways  Act  1870,  but  the  circum- 
stance that  the  corporation  possessed  the  power 
is  clearly  a  contingency  affecting  the  value  of  the 
rights  and  privileges  of  the  company,  aud  is  a 
matter  to  be  considered  and  taken  into  account 
by  the  umpire  in  determining  the  price  to  be 
paid  to  the  company.  In  tne  course  of  the 
argument,  frequent  reference  was  made  to  the 
Edinburgh  Street  Tramways  case,  and  Mr. 
Asquith  relied  greatiy  upon  the  meaning  given 
by  the  interpretetion  clause  in  the  present  Act 
to  the  phrase  "  the  underteldng  of  the  company," 
and  one  portion  of  his  argument  proceeded  uj^n 
the  assumption  that,  had  such  an  interpretation 
clause  been  found  in  the  Tramways  Act  of  1870, 
the  decision  of  the  House  of  Lords  in  the  Edin- 
burgh TravMvay  case  would  have  been  different 
But  we  cannot  accede  to  this  suggestion.  The 
point  in  the  Edinbvrah  Tramway  case  was  that, 
although  the  underteking  was  described  as  the 


subject  of  the  sale,  it  was  to  be  sold,  not  on  tlie 
terms  of  paying  the  then  value  of  the  undertakixi^, 
but  upon  the  terms  of  paying  the  then  value  of  the 
tramway.  The  decision  intluit  case  turned  mainly 
upon  the  distinction  between  the  uadertakiDg  and 
the  tramway.  But  the  House  of  Lords  did  aeaide 
that,  although  the  undertaking  was  to  be  sold,  the 
power  to  use  the  tramway  granted  to  the  pro- 
moters was  not  capable  of  transfer  by  them,  and 
and  that  the  rignte,  powers,  and  authoritiiee  of 
the  promoters  in  respect  of  the  undertaking 
vested  in  the  local  authority   by  virtue  of    the 

firovisions  of  a  provisional  order  under  the  Act. 
t  seems  to  us  that  many  at  least  of  the  reasons 
given  by  the  House  of  Lords  why  the  pronkoters 
were  not  able  to  transfer  the  powers  granted  to 
them  by  Act  of  Parliament  apply  to  the  present 
case.    It  was  by  virtue  of  the  provisiona  of  the 
Act  of  1897  (sects.  4  and  5),  and  not  by  yirtne  of 
the  sale  or  purchase,  that  tiie  undertalnn^  of  the 
company  and  all  the  powers,  rights,  pnvil^^ 
and  autnorities  of  the  company  under  their  Acts 
of  Parliament  became  transferred  to  and  vested 
in  the  corporation  as  If  the  corporation  had  been 
named  in  the  company's  Acte  instead  of  the  com- 
pany.   The  corporation  became  entitied  to  exer- 
cise in  perpetuity  those  righte  and  powers,  not  by 
virtue  of  any  grant  from  or  sale  by  the  company, 
but  by  the  en>ress  provisions  of  tne  Act  of  1897. 
But  it  is  said  that  the  3rd  section  of  the  Act  of 
1897  g^ves  the  company  a  right  to  be  compensated 
for  their  undertekinff .    That  can  only  mean  such 
interest  as  they  had  in  the  undertaking  imme- 
diately   before  the   transfer  day.    That  is   an 
interest  subject  to   the  contingency    of   being 
determined  under  the  provisions  of  the  Act  (? 
1870.    There   is  only    one   other   point    to   be 
mentioned  lest  it  should  be  supposed  that  we 
have  overlooked  it.    That  arises  from  the  circum- 
stance that  by  the  Southampton  Street  Tramways 
Extension  Act  1888  the  company  was  authorised 
to  construct  and  purchase  horses  and  use  and 
work  omnibuses.    It  was  agreed  by  the  parties 
during  the  arbitration  that  the  umpire  shonld 
treat  the  omnibus  business  as  part  of  the  under- 
taking of  the  company,  but  this  agreement  was 
not  to  preclude  either  parfy  from  relying  on  the 
special  provisions  in  the  Acte  relating  to  the 
omnibus  underteking  in  arguing  the   question 
before  the  court    In  our  opinion  these  special 
provisions  have  no  bearing  upon  the  ouestionB 
submitted  to  us.    It  follows  from  what  nas  bees 
said  that  we  answer  the  first  question  in  the 
affirmative,  and  the  second  in  the  negative,  and 
that  the  award  holds  good  for  51,5052. 
RiDUBT,  J.  concurred. 

Solicitors  for  the  company.  Peacock  and  Ood- 
dard,  for  Sharp,  Harrison,  Turner,  and  Tumcff 
Southampton. 

Solicitors  for  the  corporation.  Bobbins,  Billing, 
and  Co.,  for  George  B,  Nalder,  Southampton. 
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Feb.  27  and  March  1, 1899. 

(Before  Bbuce,  J.) 

Caxton  and  Abbinqton  Union  v.  Dew.  (a) 

PHncipal  and  surety — Bond  —  Bate    coUeetor — 

Discharge  of  sureties. 

Bureiies  to  a  hoTid  for  the  dtte  performance  of  the 
duty  of  a  rate  collector  unit  not  be  discharged 
from  their  obligation  by  reason  of  the  obligees 
continuing  such  collector  in  their  service  where 
he  has  been  guiUy  of  irreauUvr  modes  of  oc- 
coumHr^,  but  has  been  guilty  of  no  dishonesty 
im  the  course  of  his  service,  and  where  such 
obligees  have  done  all  in  their  power  to  get  such 
collector  dismissed,  the  power  to  dismiss  is  not 
vested  in  them. 

This  was^  an  action  brought  by  the  plaintiffs, 
the  guardians  of  the  poor  for  the  Cazton  and 
Arlington  Union,  against  the  defendants,  as 
snreties  under  a  bond,  to  recover  the  sum  of 
8dZ.  lis.  U. 

On  the  13th  May  1881  one  Walter  Dew  was 
appointed  by  the  guardians  collector  of  the  poor 
rate  for  a  parish  in  their  union,  and  by  a  bond 
dated  the  9th  Not.  1889  he  became  bound, 
toother  with  the  defendants  as  his  sureties 
iointly  and  severally,  that  he  would  duly,  faith - 
Tully,  and  honestly  perform  the  duties  of  his 
office,  and  would  diligently  collect  the  rates,  and 
duly,  punctually,  and  correctly  account  for  all 
moneys  from  time  to  time  collected  or  received 
bj  him  in  virtue  of  his  office. 

Walter  Dew  was  made  a  bankrupt  in  Dec. 
1896,  and  at  his  public  examination  it  appeared 
that  he  was  in  arrear  with  money  he  had  re- 
ceived as  highway  rates,  but  not  as  poor  rates. 

Before  the  summer  of  1896  he  had  made  delay 
in  collecting  the  rates  and  sending  in  his  accounts, 
and  resolutions  were  passed  by  the  guai'dians 
requiring  him  to  make  up  the  proper  amountn  of 
their  contribution  orders,  which  Dew  had  always 
done. 

Twice  the  guardians  communicated  with  the 
Local  Gh>veniment  Board  as  to  whether  thej 
oonsidered  him  a  fie  and  proper  person  to  hold  his 
office,  and,  after  he  had  been  requested  to  resign 
and  refused,  he  was  removed  by  the  order  of  the 
Premdent  of  the  Local  Gk>vemment  Board  on  the 
10th  Aug.  1897. 

In  Nov.  1897  Walter  Dew  was  killed  in  an 
accident,  and  it  was  then  discovered  that  he  had 
collected  89Z.  lis.  4d,  prior  to  his  dismissal,  for 
which  he  had  not  accounted. 

It  was  now  sought  to  recover  this  sum  from 
the  defendants,  his  sureties  under  the  bond  of  the 
9ih  Nov.  1889. 

Bethune  {B.  Cunningham  Olen  with  him)  for 
the  plaintiffs. 

Spencer  Bower  for  the  defendants. 

Bbtjcb,  J. — ^I  do  not  think  that  the  defendants 
have  made  out  their  defence  either  in  fact  or  in 
law.  It  does  not  appear  that  there  was  any 
fiulure  on  the  part  of  W  alter  Dew  in  the  summer 
of  1896  to  pay  over  or  account  for  to  the  plaintiff b 
moneys  coUeoted  by  him.  In  March  1897  Walter 
Dew's  accounts  were  audited  by  the  auditor 
appointed  by  the  Local  Gk>vemment  Board  and 
round  correct.  The  guardians  after  that  date  had 
no  complaint  from  the  Local  Government  Board 

(c)  B0portad  by  W.  di  B.  Hiebirt.  Esq..  BMrls««r-«i>Lftw. 


concerning  Walter  Dew's  accounts,  or  from  any- 
one else.  Prior  to  that  date  it  appears  that 
there  had  been  delay  on  the  part  of  Walter  Dew 
in  sending  in  his  accounts  to  the  guardians,  and 
resolutious  wtire  passed  by  the  boaixl  of  guardisms 
requiring  him  to  make  up  the  full  amount  of 
the  contribution  orders,  and  he  seems  to  have 
complied  with  those  resolutions.  A  receiving 
order  was  made  against  Walter  Dew  in  Jan.  1897, 
and  from  his  public  examination,  held  before  the 
registrar  on  the  19th  Jan.  and  the  23rd  Feb.  (a 
report  of  which  was  published  in  the  local  papers), 
it  appeared  that  he  xot  behind  in  public  money 
which  he  had  sot  in  as  rate  collector,  but  this 
referred  to  the  nigh  way  rates  and  not  to  the  poor 
rates.  The  order  of  the  10th  Aue.  removing  him 
from  his  office  was  made  bv  the  President  of  the 
Local  Gk>vemment  Board  after  the  guardians  had 
twice  suggested  for  the  consideiution  of  the 
Board  whether  Walter  Dew  was  a  fie  and  proper 
person  to  continue  in  the  office  of  collector  of  poor 
rates,  and  after  he  had  been  requested  to  resign 
and  had  refused.  In  these  ciroumstuices  it  dc^ 
not  appear  to  me  that  the  conduct  of  the  guar- 
dians is  such  as  to  release  the  sureties  from  their 
obligation  on  the  bond.  Phillips  v.  FoxaU  (27 
L.  T.  Bep.  231 ;  L.  Bep.  7  Q.  B.  666)  is  distin- 
guishable,  for  in  the  present  case  there  is  no 
evidence  that  the  plaintiffs  had  notice  of  any  act  of 
dishonesty  on  the  part  of  Walter  Dew  in  the  course 
of  his  service.  In  Mayor  of  Durham  v.  Fowler  (60 
L.  T.  Bep.  456 ;  22  Q.  B.  Div.  394)  that  case  was 
considerea,  and  it  was  held  that  the  plaintiff's 
acquiescence  in  the  collector's  irregular  mode  of 
accounting,  was  not  such  connivance  as  to  dis- 
charge the  sureties.  But,  further,  in  the  present 
case  the  plaintiffs  had  no  power  to  dismiss  the 
collector,  who  was  appointed  on  the  13th  May 
1881.    There  is  therefore  no  connivance  on  the 

Eart  of  the  plaintiffs,  and  Byrne  v.  Muxio  (8 
I.  Bep.  Ir.  39o)  is  an  authority  to  show  that  the 
principle  of  PhiUips  v.  FooaaJl  does  not  apply  when 
the  obligee  of  the  bond  has  no  power  to  dismiss 
the  collector.  The  guardians,  as  soon  as  thev 
became  aware  of  the  state  of  things  that  existed 
which  were  disclosed  in  the  public  examination, 
did  all  they  could  to  get  rid  of  Walter  Dew.  As 
one  of  the  defendants  was  father  and  the  other 
father-in-law  of  Walter  Dew  it  is  difficult  to 
suppose  that  they  were  ignorant  of  the  facts 
wmch  appeared  on  the  pubhc  examination.  It  is 
not  enough  for  them  to  allege  that  they  were 
not  informed  by  the  plaintifEs  of  the  facts  ;  it  is 
necessary  that  they  should  allege  and  prove  that 
they  were  ignorant  of  the  facts. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Iliffe,  Henley,  and 
Sweet,  for  Wilkinson,  St.  Neots. 

Solicitor  for  the  defendants.  Waiter  MaskeU^ 
for  Cranfield  and  Wheeler,  St.  Neots. 
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CaOWV  CASES  &ESE&VSD. 

Saturday,  Jan.  21, 1899. 

(Before  Lord  Bitssbll,  G.J.,  Bbuce,  Kennedy, 
BiDLBY,  and  Dablino,  JJ.) 

Beg  v.  Williams,  (a) 

Falsijication  of  accoimt — Collector  of  poor-rate — 
Balance  of  account — Falsification  of  Accounts 
Act  1875  (38  &  39  Vict.  c.  24),  s.  1. 

A  collector  of  poor-rates  whose  duties  included  the 
keeping  of  the  Overseers'  Receipt  and  Payment 
Book,  stated  the  account  showing  a  balance  to  he 
dniefrom  the  overseers  to  the  inhabitants.  This 
balance^  which  was  correct  as  to  the  difference  be- 
tween receipts  and  expenditurCy  he  stated  <u 
"  balance  in  hand."  He,  however,  was  unable  to 
produce  this  amount. 

Meld,  that  the  words  **  in  hand  "  did  not  make  the 
entry  false,  the  account  being  a  correct  record  of 
receipts  and  expenditure,  and  that  the  collector 
caula  not  therefore  be  convicted  of  falsijication 
of  accounts  even  if  he  had  misappropriated  the 
amount. 

The  facts  stated  in  this  case  stated  bj  the  Ghair- 
man  of  the  Gomwall  Quarter  Sessions  were  as 
follows : — 

The  defendant  was  the  collector  of  poor-rate 
for  the  parish  of  Perranathnoe.  His  anties  in- 
cluded the  keeping  of  the  Overseers'  Beceipt  and 
Payment  Book.  On  the  14th  April  1898  the  defen- 
dant took  this  book,  which  contained  the  OTcrseers* 
accounts  as  between  the  overseers  and  the  inhabi- 
tants of  the  parish,  to  one  of  the  overseers.  The 
account  was  made  up  to  the  previous  Lady-day, 
and  was  balanced,  "Balance  in  hand,131Z.  10«.  5(2.," 
being  written  b^  the  defendant.  The  defendant 
on  presenting  his  account,  told  the  overseer  that 
"  the  money  was  all  right."  The  account  was  sub- 
sequently audited  in  due  course  by  the  Local 
Government  Board  Auditor,  who  found  this 
bidaiice  to  be  due  from  the  overseers.  On  being 
required  to  pay  over  the  amount  the  overseers 
applied  to  the  defendant  who  admitted  that  tiie 
money  was  not  in  his  possession.  He  was  then 
indicted  as  "  clerk  and  servant "  of  the  inhabitants 
of  the  parish  and  as  "officer  of  the  Parish 
Gouncil  and  found  guilty  of  falsifying  the 
Overseers'  Beceipt  and  Payment  Book  (&)  under 
38  &  39  Yict.  c.  24,  s.  1.  The  questions  submitted 
for  the  opinion  of  the  court  were  (1)  whether  upon 
the  facts  the  entry  "  Balance  in  hand,  131Z.  lOs.  od." 
was  in  law  a  false  entry  P  (2)  whether  the  defen- 
dant was  properly  convicted  of  the  offence  charged 
in  the  indictment. 

T.  W.  Chitty  for  the  defendant.— The  entry 
was  perfectly  correct ;  131L  lOs.  5d.  was  the  true 
balance  of  the  account.  The  account  was  an 
account  showing  the  respective  positions  of  the 
inhabitants  and  the  overseers,  ana  this  it  showed 
correctly.  The  fact  that  the  defendant  had  not 
actually  got  the  money  in  his  hand  when  he  made 
the  enby  did  not  make  the  entry  a  falsification 
of  account. 

Horace  Avory  for  the  Grown. — ^The  statement 
that  the  balance  was  "in  hand"  was  a  repre- 
sentation that  the  defendant  had  the  money  in 

(•)  Reported  by  A.  A.  Bbthumi,  Esq.,  Barrister-«(-Law. 
(b)  It  WM  stated  in  ooart  that  the  defendsat  wm  in 
fact  MiiBtant-overseer,  bnt  he  wm  not  to  indicted. 


his  possession  at  the  time  the  balance  was  stmck. 
This  was  false,  and  the  entiy  was  therefore  falae, 
and  to  make  a  false  entry  in  an  account  is  to 
falsify  an  account  within  the  meaning  of  the 
statute. 

Chitty  was  not  called  on  to  reply. 

Lord  BusBELL,  G.  J. — In  this  case  the  prisoner 
was  indicted  under  38  &  39  Yict.  c.  24,  which 
provides  that  any  clerk,  officer,  or  servant,  who 
wilfully  and  with  intent  to  defraud  falsifies  any 
book,  paper,  writing,  valuable  securiiy,  or  account 
which  belongs  to  his  employer,  is  guilty  of  a  mis- 
demeanour.   The  facts  are  that  the  prisoner  in 
April  1890  was  appointed  collector  of  the  poor 
rate  for  the  parish  of  Perranuthnoe.    It  appears 
that  there  were  two  sets  of  books,  in  one  set  b^ng 
his  account  as  collector,  the  other  set  bein^  kept 
as  between  the  overseers  and  the  inhabitants. 
This  second  account  was  kept  by  the  rate  collector 
for  the  overseers,  and  was  an  account  on  the 
debit  side  of  which  appeared  the  amount  received 
by  the  coUector  from  the  rate  payers,  and  on  the 
credit  side  the  payments  made  by  the  overseers 
for  salaries,  travelling  expenses,  &c.    It  was  this 
account,  representing  the  state  of  the  overseers' 
account  with  the  inhabitants,  which  the  prisoner 
is  charged  with  falsifying.    He  showed  a  bahmce 
of  1312. 10s.  5d.  against  uie  overseers.    Was  that 
false  P     If  it  was,  then  the   offence  was  com- 
mitted.    It  was,  however,  literally  and  exactly 
true;  it  would  have  been  mis-stated,  if  stated 
otherwise.    It  is  said  that  this  was  a  statement 
b^  the  collector  that  that  sum  of  money  was  in 
his  cash-box,  but  that  is  not  so.    Begarded  as  a 
statement  of  account  it  was  true.     It  showed  a 
balance  which  showed  the  auditor  an  amount  for 
which  the  overseers  must  account.     It  is  clear 
from  the  case  that  the  defendant  lied  when  he 
said  that  the  money  was  all  right,  and  it  may  be 
that  he  might  have  properly  been  indicted  for 
embezzlement,  but  Uiat  point  we  are  not  asked  to 
consider. 

Bbuce,  Kbnnbdy,  Bidley,  and  DABLiKa,  JJ. 
concurred. 

Solicitors  for  the  prosecution,  TrythaU  and 
Bodilly,  Penzance. 

Solicitors  for  the  defendant,  Coode,  Kingdon^ 
and  Cotton,  for  Boose,  Penzance. 


SatfMrday,  Feb.  4, 1899. 

(Before  Lord  Busbbll,  G. J.,  Wills,  Lawbaitci, 
Bruce,  and  Kennedy,  JJ.) 

Beo.  v.  Saukdebs.  (a) 

Evidence — Hearsay — Conspiracy  to  obtain  goods 
by  false  pretences — Junsdictton'^Case  reserved 
as  to  one  defendant  to  indictment — QuaskiMg 
conviction  as  to  which  question  not  reservedr-^ 
11  A  12  Vict.  c.  78,  8.  2. 

A.  and  B.  were  convicted  on  an  indictment  charge 
ing  them  with  conspiring  to  obtain  goods  5y 
fuse  pretences.  Evidence  that  a  policeman  hd 
inquired  as  to  whether  any  business  was  eamriei 
on  by  A.  at  his  shop,  and  that  the pcUecmanhad 
not  heard  of  any,  was  admitted  by  the  ehawman 
of  the  quarter  sessions,  who  reserved  a  eaee  on 
the  point  with  regard  to  A. 

(«)  B«port6d  bj  A.  A.  Bsraun,  Esq.,  BmHUmp  at  Law. 
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jETeld,  that  the  evidence  of  the  reeult  of  the  inquiries 
by  the  police  was  not  admissible,  because  such 
evidence  could  only  be  hearsay. 

JECeld,  also,  that  the  court  had  {under  11  A  12  Vict 
c  78,  s,  2)  jurisdiction  to  set  aside  the  conviction 
of  B,,  as  to  whom  the  question  was  not  submitted 
for  the  opinion  of  the  court, 

Tais  was  a  case  stated  by  the  chairman  of  the 

auarter  sessions  for  the  comity  of  HuntingdoD, 
lie  facts  being  as  follows  : 

John  Saunders,  James  Saunders,  and  one  Ward 
"were  charged  with  conspiring  to  obtain  goods  by 
false  pretences,  to  which  charge  Ward  pleaded 
guilty. 

The  case  for  the  Grown  against  the  prisoners 
was  that,  under  the  pretence  of  carrying  on 
business,  the  def endante  obtained  goods  for  which 
tliey  did  not  par,  and  had  never  intended  to  pa^. 

a  was  proTsd  that  the  defendants  had  taken  in 
one  town  a  house,  and  a  shop  in  each  of  two 
others,  and  that  the^  had  attempted  to  sell  the 
goods  they  had  obtained,  and  had  not  paid  for,  at 
prices  lower  than  their  value,  and  that  none  of  the 
appliances  necessary  for  carrying  on  a  genuine 
business  were  found  on  any  of  the  premises. 

Evidence  was  also  offered  of  the  result  of 
inquiries  which  had  been  made  by  the  police,  and 
amongst  others  the  following  Questions  were  put 
to  a  police  officer  by  the  counsel  for  the  Grown : 

Did  yoa  make  inquiries  as  to  whether  any  trade  had 
been  done  ?    Answer :  I  did. 

Did  yon  find  that  any  had  been  done  except  with  a 
butcher  called  Booke  P    Answer  :  I  did  not. 

Objection  by  counsel  for  John  Saunders  te  these 
questions  was  overruled  by  the  chairman. 

Both  defendante  were  convicted  and  the  chair- 
man stated  a  case  on  this  point  in  the  case  of 
John  Saunders,  and  on  certain  other  pointe,  which 
were  not  argued,  one  of  which  related  te  James 
Saunders. 

Wild  for  the  defendante. — ^The  evidence  was 
that  the  witness  had  been  told  something.  This 
was  hearsay,  and  therefore  inadmissible. 

Bailees,  for  the  Grown,  referred  to 

Beg  V.  Francis,  30  L.  T.  Bep.  503 ;  12  Cox  C.  C. 
612. 

Lord  BussBLL,  G.J. — ^I  have  come  with  reluc- 
tance to  the  conclusion  that  the  conviction 
against  the  two  defendante  who  were  tried  can- 
not stand.  I  say  with  reluctence,  because  it 
appears  that  the  defendante  have  been  convicted 
upon  ample  evidence  of  a  ^ross  fraud.  [After 
steting  the  facts,  his  Lordship  continued.]  What 
is  ^e  effect  of  the  second  question  asked  of  the 
police  officer?  Is  it,  as  the  learned  counsel 
suggested,  a  summary  of  nothing  ?  Does  it  not 
convey  this :  "  I  have  made  inquiries,  and,  as  a 
result,  I  find  that  no  trade  has  been  done  "  P  If 
counsel  for  the  defendant  had  in  cross-examining 
the  witness — whether  it  were  a  prudent  course  or 
not — asked  him  what  inquiries  ne  had  made,  the 
probable  answer  would  have  been,  '*  I  went  to  the 
neighbours  and  they  all  told  me  that  the  shop 
was  empty  and  that  no  trade  was  carried  on  in 
it."  If  the  witness  had  made  such  an  answer, 
no  one  can  doubt  that  the  judge  would  have 
stopped  him.  The  questions  are  obnoxious  to 
the  two  objections  which  make  hearsay  evidence 
objectionable.  They  are  intended  to  bring  out 
siatemente  or  the  result  of  stetemente  made  to 


the  witness  by  persons  who  are  not  on  oath  and 
who  are  not  present  to  be  cross-examined.  Those 
are  the  two  grounds  on  which  hearsay  evidence  is 
inadmissible.  Our  law  is  much  less  liberal  in  this 
respect  than  that  of  other  countries — ^for  instance, 
Scotland ;  but  that  is  the  rule  of  English  law,  and 
we  must  abide  by  it.  Gounsel  for  the  Grown  argued 
that  the  evidence  was  immaterial ;  but  it  is  impos- 
sible to  say  what  impression  it  made  on  the  mmds 
of  the  juiy.  It  is  impossible  to  limit  the  opera- 
tion 01  the  rule.  The  rule  prevailed  without 
limitetion,  even  in  civil  cases,  until  modified 
by  stetuto;  and  it  is  within  the  recollec- 
tion of  many  of  us  that  miscarriages  of  civil 
trials  frequently  took  place  by  reason  of  the 
admission  of  improper  evidence  or  on  account  of 
misdirection,  until,  by  Order  XXXIX.,  r.  6  it  was 
provided  that  a  new  trial  should  not  he  granted 
unless  it  is  shown  that  some  substantia]  wrong  or 
miscarriage  has  been  occasioned.  There  is  no 
such  rule  applicable  to  criminal  eases.  If  inad- 
missible evidence  has  been  received  the  verdict  of 
the  jury — based  to  what  extent  upon  such  evidence 
we  know  not — cannot  be  aUowed  to  stand.  This  is 
only  one  instance  of  the  scrupulous  care  with 
which  our  law  provides  that  a  person  shall  be 
convicted  only  upon  unimpeachable  evidence.  It 
is  to  be  deplored  bhat  in  this  instance  there  is  a 
miscarriage  of  justice,  but  for  the  reason  I  have 
stated  I  toink  we  should  not  allow  the  conviction 
to  stand. 

Wills,  Lawsance,  Bruce,  and  Kennedy, 
JJ.  concurred. 

The  question  of  the  admissibility  of  the  evi- 
dence wnich  the  court  held  to  be  inamnissible  was 
submitted  by  the  Quarter  Sessions  with  reference 
to  the  case  of  John  Saunders  only. 

Lord  BnssBLL,  G.J. — The  conviction  of  John 
Saunders  must  be  quashed,  and,  although  the 
question  submitted  to  us  on  which  we  have  given 
our  judgment  relates  to  the  case  of  John  Saunders 
only,  we  have  decided  that  the  conviction  in  the 
case  of  James  Saunders  should  also  be  quashed. 
No  doubt,  if  the  decision  of  the  court  in  this 
matter  were  communicated  to  the  Home  Secre- 
tary, with  an  intimation  that  it  was  the  opinion  of 
the  court  that  James  Saunders  should  not  serve 
his  term  of  imprisonment,  James  Saunders  would 
be  immediately  released.  But  that  would  not 
get  rid  of  his  conviction,  to  which  certain  conse- 
quences attach.  We  have  come  to  the  conclusion 
that  the  Act  under  which  the  case  is  steted  for 
our  opinion  gives  us  power  to  quash  both  oonvic- 
viotions  on  the  indictment.  Sect.  2  of  11  &  12 
Yict.  c.  78  provides  that  the  court  may  reverse, 
affirm,  or  amend  any  judgment  which  shall  have 
been  given  on  the  indictment  on  the  trial  whereof 
the  question  has  arisen,  and  we  therefore  quash 
the  conviction  of  James  Saunders. 

Conviction  quashed. 

Solicitors:  Solicitor  to  the  Treasury;  Sole, 
Turner,  and  Knight,  for  Papworth  ana  Kinch, 
Gambridge. 
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Stt^eme  Coart  of  |ttbuatare. 

COURT    OF    APPEAL. 

Thursday,  March  2, 1899. 

(Before  Smith,  Collins,  and  Romeb,  L.JJ.) 

Allen     and     othbbs     (apps.)     v.     Fulham 

Vbstbt  (resps.).  (a) 

▲PPBAL  FBOM   THE    QXJEBN'B    BENCH    DIVISION. 

Metropolis — MaTiagement — "  New  street " — PaV' 
ing  expenses — Boad  taken  over  and  repaired  by 
vestry — Subsequent  erection  of  houses  at  the 
side  of  the  road — Metropolis  Management  Act 
1855  (18  &  19  Vict,  c.  120),  ss,  105,  250— 
Metropolis  Management  Act  1862  (25  &  26  Vict, 
c,  102),  ss,  77,  112. 

In  1873  a  road  was  laid  out  by  a  company  under 
their  private  Act  of  Farliavfient,  and  when 
formed  it  was  bownded  on  either  side  throughout 
its  entire  length  by  market  gardens.  In  1877 
the  vestry  under  an  agreement  with  the  com- 
pany m^aae  um  the  carriage-way  avid  undertook 
its  repair  for  ever  after.  No  building  was 
erected  by  the  side  of  the  road  until  the  year 
1890.  In  1896  houses  were  buUt  on  both  sides 
of  the  road.  In  1897  the  vestry,  under  sect.  105 
of  the  Metropolis  Management  Act  1855,  resolved 
to  have  the  road  paved  as  a  **  new  street,'*  and 
apportioned  the  estimated  expenses  on  the 
frontagers. 

Held  (amrming  the  decision  of  the  Queen's  Bench 
DivisKm,  reported  18  Cox  Mag.  Cos.  664;  79 
L.  T.  Bep.  190),  that  the  magistrate  was  right  in 
Jindina  that  the  road  was  not  in  1877  a  "  new 
street  for  the  purposes  of  sect.  106  of  the  Act  of 
1855,  and  did  not  becoms  a  "  new  street  "for  the 
purposes  of  that  section  until  houses  were  built 
at  the  sides  of  it ;  and  that  therefore  the  vestry 
was  entitled  to  recover  from  the  frontagers  the 
pa/oing  expenses  apportioned  on  them  under  the 
resolution  of  1897. 

Testry  of  St.  Mary  Battersea  v.  Palmer  (75  L.  T. 
Bep.  362 ;  (1897)  1  Q.  B.  220)  approved. 

This  was  an  appeal  from  the  judgment  of  the 
Queen's  Bench  Division  (Day  and  Ridley,  JJ.) 
upon  a  case  stated  by  a  metropolitan  police 
magistrate,  upon  the  hearing  of  three  summonses 
issued  upon  complaints  made  by  the  Fulham 
Yestry  under  sect.  226  of  the  Metropolis  Manage- 
ment Act  1855,  that  the  appellants,  who  were 
owners  of  certain  premises  forming  and  abutting 
on  the  Wandswortn  Bridge-road,  had  refused  to 
pay  to  the  vestry  the  amounts  respectively 
apportioned  on  tiie  premises  owned  by  them  in 
respect  of  the  estimated  expenses  of  paving  the 


The  vestrv  of  the  parish  of  Fulham  is  the 
successor  ox  the  FuQiam  District  Board  of 
Works,  which  board  was  dissolved  by  the 
Metropolis  Management  Amendment  Act  1885 
(48  &<&  Vict.  c.  83),  sect.  3  of  which  incorporated 
the  vestry  and  invested  it  with  all  such  powers 
and  subjected  it  to  sll  such  provisions  as  if  it  had 
been  named  in  part  2  of  schedule  A  of  the 
Metropolis  Management  Act  1855. 

Wandsworth  Bridge- road  forms  a  means  of 
approach    on   the   north    side  to    Wandsworth 

(a)Beport6d  by  E.  Manlit  Smith,  Esq..  Bftrrliter-ftt-Lftw. 


Bridge,  and  extends  from  the  northern  abutment 
of  the  bridge  to  the  King's-road,  in  the  parisli  of 
Fulham.  Such  bridge  together  with  the  road 
was  made  pursuant  to  the  Wandsworth  "Bridge 
Act  1864  (27  &  28  Vict.  c.  ccxxxviii.)  by  the 
Wandsworth  Bridge  Company,  which  was 
incorporated  by  the  Act  for  the  purpose  of  con- 
structing the  bridge  and  road. 

By  sect.  62  of  the  Wandsworth  Bridge  Act  1864 
it  was  enacted  that  from  and  after  the  time  at 
which  the  road  was  completed  it  should  be 
deemed  a  public  highway,  and  one  of  the  parish 
highways  of  the  parish  of  Fulham,  and  should 
accordingly  be  repairable  by  the  Fulham  District 
Board  oi  Works  in  like  manner  as  any  other 
highway  of  that  parish  from  time  to  time  should 
be  repairable  by  them. 

The  Wandsworth  Bridge-road  was,  pursuant 
to  the  Wandsworth  Bridge  Act  1864,  made  bj 
the  company  in  1873,  upon  and  through 
tigricultuntl  land  which  for  many  years  preceding 
had  been  used  as  market  gardens,  and  after  bein^ 
so  made  it  continued  to  be  bounded  on  both 
sides  throughout  its  entire  length  by  market 
gMrdens  untfl  the  subsequent  erection  of  houses. 

In  Aug.  1873  the  company  applied  to  the 
Fulham  District  Board  to  take  over  the  mainten- 
ance  and  repair  of  the  road.  The  road,  how- 
ever, having  been  made  so  inefficiently  by  the 
company  as  to  be  dangerous  ind  in  fact  imprac- 
ticable as  a  road,  the  board  by  reaolatioa 
declined  to  accept  the  charge  of  the  road  untO 
it  was  completely  channellea,  kerbed,  and  paved, 
and  the  carriage-way  properly  made  up  and 
drained. 

After  protracted  negotiations  and  litigataon  it 
was  fina&y  agreed  in  Sept.  1876  that,  in  con- 
sideration of  1750L  paid  by  the  company  to  the 
board,  tiie  board  would  from  that  date  undertake 
the  liability  of  repairing  the  road  as  imposed 
upon  them  by  the  Act  of  1864,^  and  would 
exonerate  the  company  from  all  liability,  claims, 
and  demands  in  respect  of  the  future  repairs 
thereof. 

In  1877  the  board  made  up  the  carriage-way  of 
the  road  with  flints  rolled  in  over  a  foundation  of 
hard  core.  This  was  the  method  then  adoptad 
universally  throughout  the  parish  in  the  case  of 
highwavs  not  being  house-built  streets.  In  the 
case  of  house-built  streets  the  same  method  of 
making-up  was  often  adopted  where  the  traffic 
was  lignt,  but  where  the  traffic  was  comparatively 
heavy  they  were  made  up  with  granite— that  is, 
macadamised. 

After  an  interval  of  about  a  year,  the  carriage- 
way was  repaired  with  granite,  and  this  j^rooess 
was  repeated  by  the  local  authority  from  time  to 
time  down  to  the  year  1897.  Practically  nothing 
in  the  wav  of  makixig  up  was  done  to  the  foot- 
ways of  the  road.  No  onaonelling  or  kerbing 
was  done,  that  work  not  having  be^  allowed  for 
in  the  1750Z.  received  from  tke  company.  In 
making  up  new  streets  under  sect.  105  of  the  Act 
of  1855,  the  board  of  works  at  that  time 
inyariablv  insisted  on  channelling  and  kerbing. 
The  tramc  in  the  road  during  the  years  1877  and 
187B  consisted  wholly  of  comparatively  slight 
through  traffic,  no  houses  having  then  exii^ 
there. 

Treating  the  work  done  in  1877  and  1878  as 
practically  one  operation,  the  magistrate  found 
that,  except  for  the  omitted   chumelling   and 
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kerlHng,  the  caniage-waj  was  made  up  and 
repaired  in  a  permanent  manner,  and  in  the  same 
mode  and  to  tne  same  extent  as  new  streets  with 
a  similar  amount  of  traffic  were  dealt  with  at  that 
period  under  sect.  105. 

There  were  no  buildings  upon  the  land  adjoin- 
me  the  Wandsworth  Bridg^road  until  the  jear 
1^0.  In  that  year  houses  were  erected  on  the 
east  side.  None  were  erected  on  the  west  side 
mitil  the  year  1895.  In  that  year  and  in  1896 
Houses  were  built  on  the  west  side. 

On  the  24th  Feb.  1897  the  Fulham  Yestry 
passed  a  resolution  that  the  road  was  not  paved 
to  their  satisfaction,  and  that  it  was  deemed  bjy 
ihem  to  be  necessarr  and  expedient  that  it 
should  be  so  paved,  and  that  it  eliould  be  paved 
under  the  provisions  of  the  Metropolis  Manage- 
ment Acts  1855  and  1862. 

Default  was  made  by  the  appellants  in  payment 
of  the  amounts  of  the  estimated  expenses  of  pav- 
ing which  were  apportioned  ux)on  them  under  the 
Act 

The  magistrate  was  of  opinion  (1)  That  the 
road  had  not  become,  and  was  not,  in  1877  or 
1878a  *'  new  street "  within  the  meaning  of  sect.  105 
of  the  Metropolis  Management  Act  1855  and 
sect.  77  of  the  Metrox)olis  Management  Act  1862 ; 
(2)  that  it  became  a  new  street  for  the  first  time 
after  the  erection  of  houses  therein,  and  was  a 
new  street  wifchin  the  meaning  of  the  Acts  on  the 
24th  Feb.  1897;  (3)  that  the  vestry  was  not 
prevented  by  anything  contained  in  the  special 
Act^  or  by  anything  it  had  done  previously  to  the 
24th  Feb.  1897,  from  requiring  the  road  to  be 
paved  under  siect  105  of  the  Act  of  1855.  He 
ordered  the  appellants  to  pay  to  the  vestry  the 
sums  mentioned  in  the  summons. 

The  Metropolis  Management  Act  1855  (18  &  19 
Yict.  c.  120)  provides : 

Sect.  105.  In  oaae  the  owners  of  the  hoosee  formingr 
the  greater  part  of  any  new  street  laid  out  or  made,  or 
hereafter  to  be  laid  ont  or  made,  which  is  not  paved  to 
the  aatiafaotion  of  the  vestry  or  district  board  of  the 
pariah  or  district  in  which  snoh  street  is  situate,  be 
desirona  of  having  the  same  paved  as  hereinafter 
mentioned,  or  if  snch  vestry  or  board  deem  it  necessary 
or  expedient  that  the  same  should  be  so  paved,  then  and 
in  either  of  snch  cases  snch  vestry  or  board  shall  well 
and  snfBoiently  pave  the  same  either  throoghoat  the 
whole  breadth  of  the  carriage-way  and  footpaths 
thereof  or  any  part  of  such  breadth  .  .  .  and 
the  ownera  of  the  honaea  forming  each  atreet  shall  on 
demand  pay  to  snch  veetry  or  board  the  amount  of 
the  eatinuited  expenses  of  providing  and  laying  snch 
pavement.    ... 

Sect  250.  The  word  **  street "  shall  apply  to  and 
inolnde  any  highway  (except  the  carriage-way  of  any 
turnpike  road),  and  any  road,  bridge  (not  being  a 
Qoaaty  bridge),  lane,  footway,  sqnare,  court,  alley, 
passage,  whether  a  tboronghf^  or  not,  and  a  part  of 
any  auoh  highway,  road,  bridge,  lane,  footway,  sqnare, 
court,  alley,  or  passage. 

The  Metropolis  Management  Act  1862  (25  &  26 
Yict.  c.  102)  provides : 

Sect.  77.  Where  any  vestry  or  district  board  shall, 
under  the  powera  given  by  sect.  105  of  [the  Metropolis 
Management  Act  1855]  have  paved  or  be  about  to  pave 
«ny  new  atreet,  the  ownera  of  the  land  bounding  or 
abutting  on  such  atreet  shall  be  liable  to  contribute  to 
the  expenaea  or  estimated  expenaea  of  paving  the  aame, 
as  well  aa  the  owners  of  houaea  therein.    .    .    . 

Sect  112.  The  word  '^street"  shall  be  deemed  to 
apply  to  and  include  the  subject-matters  specified  in 

Mao.  Ca8.— Vol.  XIX. 
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sect.  250  of  [the  Metropolis  Management  Act  1855]  ; 
the  expreaaion  "  new  street "  shall  apply  to  and  induda 
all  atreets  hereafter  to  be  formed  or  lidd  out,  and  a  part 
of  any  such  street,  and  also  all  streets,  the  maintenance 
of  the  paving  and  roadway  whereof  had  not,  previously 
to  the  passing  of  this  Act,  been  taken  into  charge  and 
assumed  by  tiie  commissioners,  trustees,  surveyors,  or 
other  authorities  having  control  of  the  pavements  or 
highways  in  the  pariah  or  place  in  which  such  streeta 
are  situate,  and  a  part  of  any  such  street,  and  alao  all 
streets  partly  formed  or  laid  out. 

The  Queen's  Bench  Division  (Day  and  Ridley, 
JJ.)  affirmed  the  decision  of  the  magistrate  (79 
L.  T.  Rep.  190). 

The  appellants  appealed. 

Macmorran,  Q.O.  (JS.  Cunninaham  Glen  with 
him)  for  the  appellants. — In  1877  the  Wands- 
worth Bridge-road  was  a  "new  street"  within 
the  meaning  of  the  Metropolis  Management 
Acts  1855  and  1862,  so  that  the  vestry  were  then 
entitled  to  exercise  the  powers  given  them  by  sect. 
105  of  the  Act  of  1855.  It  is  ^ne  that  there  are 
several  cases  showing  that  an  old  comitr^r  high- 
way may  become  a  "new  street"  within  the 
meaning  of  the  Acts  in  consequence  of  the  erec- 
tion of  houses  by  the  side  of  it  so  as  to  make  it  a 
"street"  in  the  ordinary  popular  sense  of  the 
word: 

Pownd  V.  Plvmetead  Board  of  Works,  25  L.  T.  Bep. 

461 ;  L.  Bep.  7  Q.  B.  183  ; 
27m  Vestry  of  8t,  OUes,  CamherweU  v.  The  Crystal 

Palace  Company,  66  L.  T.  Bep.  840 ;    (1892)  2 

Q.  B.  33. 

But  for  the  purposes  of  sect.  105  the  expression 
"new  street"  has  a  wider  meaning  thaa  that. 
The  definition  given  in  sect.  77  of  the  Act  of  1862 
shows  that  a  "  new  street "  may  exist  though  the 
land  abutting  on  it  is  not  built  upon.  The  expres- 
sion includes  a  road  formally  laid  out  for  the 
first  time  as  a  street,  although  it  has  no  houses 
at  the  side  of  it.  The  expression  includes  what 
otherwise  would  be  called  a  mere  roadway : 

Art&r  V.  The  Vestry  of  Hammersmith,  76  L.  T.  Bep. 
890  ;  (1897)  1  Q.  B.  646. 

If  a  "new  street"  means  nothing  more  than 
what  would  be  popularly  called  a  new  street, 
what  is  the  use  of  the  definition  clause  in  the 
statute?  A  bridge  may  be  a  "new  street" 
within  the  meaning  of  these  Acts,  so  that  it  can- 
not be  necessary  that  there  should  be  houses  by 
the  side  of  a  roadway  in  order  that  the  roadway 
should  be  a  "street"  within  the  meaning  of  the 
Acts.  I  admit  there  is  a  decision  of  a  Divisional 
Court  against  me,  but  I  submit  that  it  was 
wrongly  decided  and  should  be  overruled : 

The  Vestry  of  8t.  Mary,  Battersea  v.  Palmer,  75 
L.  T.  Bep.  862 ;  (1897)  1  Q.  B.  220. 

Next,  as  the  vestry  might  have  had  this  road 
permanentiy  made  up  in  1877  under  the  powers 
^ven  them  by  sect.  105  of  the  Act  of  1855,  and  as 
m  fact  they  did  permanently  make  up  the  road 
in  that  year,  and  hsL^e  kept  it  in  repair  ever  since, 
they  have  exhausted,  so  far  as  this  road  is 
concerned,  the  powers  given  them  by  sect.  105, 
and  they  cannot  now  compel  the  frontag^ers  to 
pay  the  expenses  of  repaving  the  road : 

The  Veetry  of  8L  OtUs,  Camberwell  v.  Hunt,  56 

li.  J.  65,  B&.  C 
Beg,  V.  Hackney  District  Board  of  Works,  L.  Bep. 

8  Q.  B.  528. 

Maectskie,  for  the  vestry,  was  not  called  upon. 
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Ot.  of  App.]  Allbn  ahd  othbbs  (apps.)  v.  Fulham  Ysstbt  (reaps.).  [Gt.  of  Afp. 


Smith,  L.J. — This  is  an  appeal  from  a  judg- 
ment of  my  brothers  Day  and  Ridley,  who 
decided  in  favour  of  the  Yestrjr  of  Fnlham.  The 
▼eetry  had  charged  upon  certain  frontagers  their 
apportioned  shares  of  the  costs  of  paving  and 
sewering  the  Wandsworth  Bridge-road.  This 
road,  which  leads  from  the  £[ing's-road,  Fulham, 
to  Wandsworth  Bridge,  had  been  made  originally 
in  1873  by  the  "Wandsworth  Bridge  Company. 
When  made,  and  for  many  years  after,  there 
were  no  houses  along  it  on  either  side.  It  led 
through  market  gardens.  Soon  after  it  was 
made,  a  dispute  about  the  road  arose  between  the 
company  and  the  local  authority,  but  eventually 
a  compromise  was  arrived  at  under  which  the 
company  paid  1750^.  to  the  local  authority,  who 
agreed  thereupon  to  make  up  the  road  and  keep 
it  in  repair  for  ever  afterwards.  Under  this 
agreement  the  road  was  made  up  with  flints  in 
1877,  but  no  channelling  or  kerbing  was  done  to 
it.  At  this  time  there  were  still  no  houses  upon 
any  of  the  land  adioinine  the  road,  and  no  build- 
ing was  erected  till  1890.  In  that  year  houses 
were  built  on  one  side  of  the  road,  and  in  1^6 
some  houses  were  built  on  the  other  side.  Now, 
the  question  is.  Was  this  road  in  1877  a  "  new 
street"  within  the  meaning  of  the  Metropolis 
Management  Acts  1855  and  1862  P  The  fronta- 
gers contend  that  it  was.  The  vestrv  contends 
that  it  was  not  a  "  new  street "  till  1896,  because 
up  to  that  time  it  had  not  got  houses  on  both 
sides  of  it,  and  so  was  not  what  is  popularly 
called  a  ''street."  The  learned  magistrate  was 
of  opinion  that  this  road  did  not  become  a 
"new  street"  till  1896.  A  question  might  have 
been  raised  through  houses  being  built  on  only 
one  side  of  the  r^Kl,  but  it  is  clear  that  in  1896 
there  were  houses  on  both  sides,  and  the  magis- 
trate has  found  as  a  fact,  as  appears  from  the 
case  he  has  stated,  that  this  road  was  not  a 
"new  street"  till  1896.  It  is  contended  on 
behalf  of  the  frontagers  that  in  1877  this  road 
was  a  "  street "  within  the  meaning  of  the  Acts 
of  1855  and  1862,  although  not  a  single  build- 
ing existed  on  one  side  of  it  or  the  other.  I  can- 
not agree  with  that  contention.  Sect.  105  of 
the  Metropolis  Management  Act  1855  provides 
that  "in  case  the  owners  of  the  houses  forming 
the  greater  part  of  any  new  street "  are  desirous 
of  having  the  same  paved,  or  if  the  vestry  deem 
it  necessary  or  expedient  that  it  should  be 
paved,  then  the  vestry  shall  well  and  sufficiently 
pave  the  same  either  throughout  the  whole 
breadth,  or  any  part,  of  the  carriage-way  and 
footpaths  thereof,  and  from  time  to  time  keep 
such  pavement  in  repair,  and  then  "  the  owners 
of  the  houses  forming  such  street"  shall  on 
demand  pay  to  the  vestry  the  amount  of  the 
estimated  expenses.  That  section  seems  to  me 
to  contemplate  that,  at  the  very  initiation  of 
proceedings  under  it,  there  are  houses  on  each 
side  of  the  way  which  is  to  constitute  a  new 
street.  It  is  true  that  the  definition  clause, 
sect.  250,  proyides  that  the  word  "  street "  shall 
apply  to  and  include  any  highway,  road,  bridge, 
lane,  footway,  and  so  on,  but  in  my  opinion 
this  definition  does  not  cut  down  the  meaning  of 
the  word  "  street "  so  as  to  exclude  from  it  that 
which  is  in  popular  language  called  a  "street," 
i.e.,  a  way  with  ouildings  on  both  sides  of  it.  And 
we  are  not  without  authority  on  this  matter. 
In    the   well-known   case   of   Bohinson   v.    The 


Local  Board  of  Barton-Ecdes  (50  L.  T.  Rep.  57  ; 
8  App.  Cas.  798}  Lord  Selbome,  L.C.,  speAHn^ 
of  a  portion  of  sect.  4  of  the  Public  Health  Act 
1875,  which  is  in  terms  almost  the  same  as  sect. 
250  of  the  Metropolis  Management  Act  1855,  says 
this :    "  I  look  upon  this  portion  of  the  interpre- 
tation clause  as  meaning  neither  more  nor  less 
than  this,  that  the  provisions  contained  in  tb» 
Act  as  to  streets,  whether  new  streets  or  old 
streets,  shall,  unless  there  be  something  in  the 
subject-matter  and  the  context  to  the  oontnury, 
be  read  as  applicable  to  these  different  things. 
It  is  perfectly   consistent  with  that  that  they 
should  be   read  as  applicable,  and  should    be 
applied,  to  those  things  to  which  they  in  their 
natural  sense  apply,  and  which   do  not  require 
any  interpretation  clause  to  bring  them  in ;  and 
in  the  natural  and  popular  sense  of  the  word 
'street,'  or  the   words    'new   street,'  I  should 
certainly  understand  a  roadway  with  buildings  on 
each  siae  (it  is  not  necessary  to  say  how  far  they 
must,  or  may,  be  continuous  or  discontinuous) ; 
and  by  'new  street*'  a  place  which  before  had 
not  that  character,  but  wnich  by  the  construction 
of  buildings  on  each  side,  or  possibly  on  one  side, 
has  acquired  it."    Those  words  of  Ijord  Selbome 
in  the  House  of  Lords  have  been  acted  on  ever 
since  1883,  and  I  feel  no  doubt  whatever  as  to 
their   correctness.      But    the.  appellants    here 
relied  on  sect.  77  of  the  Metropolis  Management 
Act  1862,  by  which  for  the  first  time  the  owners 
of  "  the  land  bounding  or  abutting  on  "  a  street 
which  the  vestry  is  about  to  pave  under  sect.  105 
of  the  Act  of  1855   are   made   liable  as  front- 
agers to  contribute  to  the  paving  expenses.    Now 
the  meaning  of  that  section  is  this.    Formerly 
where  a  new   street   was    being  paved  at  the 
expense  of  the  frontagers,  before  sect  77  was 
enacted,  it  often  happened  that  the  owners  of  the 
houses  in  the  street  nad  tne  whole  of  the  paving 
expenses   apportioned   on   them,    although    for 
perhaps  half  the  leneth  of  the  street  the  land  was 
unoccupied  by  builoings.     That  was  felt  to  be 
unreasonable,  and  therefore  sect.  77  was  enacted, 
by  which  the  owners  of  vacant  land  abutting  on 
a  new  street  are  made  equally   liable   for  the 
paving  expenses  with  the  owners  of  houses  having 
fronts^B    on   the  street.     The    section  clear^ 
deals  with  the  case  of  a  new  street  having  some 
houses  at  the  sides  and  also  some  plots  of  groxmd 
unoccupied  by   buildings.     That  shows  uiat  to 
constitute  a  "  new  street "  there  must  be  houses 
at  the  sides  of  the  road.     Then  there  is  the  case 
of  The  Vestry  of  8t  Mary,  Battersea  v.  Palmer 
(tibi  sup,),     in  that  case  my  brother    Wright 
says :    "  When  sect.  105  is  carefully  looked  at, 
it  is  obvious  that  it  not  merely  begins  by  treat- 
ing houses  as  the  essence  of  what  is  a  '  street  * 
for  the  purposes  of  the  section,  but  later  on  it 
goes  on  to  use  this  expression,  '  and  the  owners 
of   the    houses    forming    such  street    shall   on 
demand  pay  to  the  vestry  or  board  the  amount 
of  the  estimated  expenses.'     Clearly  when  that 
section  was  passed  the  Le^slature  was  thinking 
of    a    street    composed    wholly  or   partially  of 
houses."     I  entirely  agree  with  that  judgment 
of  my  brother  Wright.    I  think  that  the  W  ands- 
worth  Bridge-road  was  not  in  1877  a  new  street 
within  the  meaning  of  these  Acts,  and  that  it  did 
not  become  a  new  street  until  1896.    Under  these 
circumstances  it  was  within  the  power   of  the 
Fulham  Yestry  to  charge  the  frontagers  with 
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Ot.  of  Afp.] 


CABTWBiaHT  V.  Thb  Sculcoatbb  Uhion. 


[Ot.  of  Apf. 


the  expenaw  of  paving   it.     I  think  that  the 
appeal  should  be  mamiraed. 

Collins,  L.J. — I  am  of  the  same  opinion. 

SoMsm,  L.J. — ^I  am  of  the  same  opinion.  It 
appears  to  me  a  fallacy  to  suppose  that,  because 
a  waj  mar  be  a  "  street "  withm  the  de&iition  of 
that  word  street  and  may  be  also  newly  made,  it 
becomes  thereupon  a  '*new  street"  within  the 
Metropolis  Management  Acts  1855  and  1862.  It 
appears  to  me  that  snch  a  contention  as  that 
wonld  lead  to  most  extraordinary  resolts,  for 
amongst  the  ways  which  are  inolnded  within  the 
definition  of  the  word  "  street  ^'  we  find  mentioned 
a  footway  and  a  lane.  ^^^  dismiued. 

Solicitor  for  the  appellants,  Walter  M.  Will- 
cocks. 

Solicitor  for  the  respondents,  T.  Blanco 
White. 


Thwsday,  Feb.  16, 1899. 

(Before  Lord  Halsbubt,  L.C,  Smith  and 
Collins,  LJJ.) 

Oabtwbioht  V.  Thb  Scijlcoatbs  Union,  (a) 

UPPBAL  FROM  THB  QUBBN'S  BBNCH  DIVISION. 

Poor  rate — Asseesment — Rateable  valut — Pyhlie- 
houee — Evidence  of  trade  done  upon  premiees-^ 
Exceptional  case--6  &  7  WiXL,  4,  e.  96,  %.  1. 

In  cueessing  a  "  tied "  public-hotMe  to  the  poor 
rate,  the  fact  that  the  bueineas  of  a  p%S>liC' 
house  has  been  for  some  yeanrs  carried  on  upon 
the  premises  and  that  a  tar^e  business  has  been 
done  may  be  taken  into  consideration  as  showing 
that  a  good  trade  could  be  done  upon  the  pre- 
mises, and  that  a  tenant  from  year  to  year 
might  be  reasonably  expected  to  pay  a  high  rent. 

Dodds  V,  South  Shields  Assessment  Committee 
(72  L.  T,  Rep.  645;  (1895)  2  Q.  B.  133)  con- 
sidered and  distinguished. 

This  was  on  appeal  b^  (j^rge  Cartwright  from 
the  decision  ox  the  Divisionu  Court  (Grantham 
and  Ridley,  JJ.)  upon  a  special  case  stated  by  an 
arbitrator  upon  an  appeal  to  quarter  sessions 
against  a  rate. 

Cartwriffht  appealed  to  quarter  sessions  againat 
a  rate  made  on  the  10th  April  1897. 

By  consent,  and  by  an  order  of  Day,  J.,  the 
malJber  of  the  appeal  was  submitted  to  an  arbi- 
trator, who  was  to  state  his  award  in  the  form  of 
a  special  case  for  the  opinion  of  the  Queen's 
Bench  Division.    The  special  case  was  aa  foUowa : 

(1)  The  appellant  was  rated  as  the  ooonpier  of  the 
Star  and  Chffter  public^honae  at  8501.  grofls  estimated 
lental  and  6S0L  rateable  Talne,  and  appealed  on  the 
groond  that  he  was  orerrated. 

(2)  The  aaid  premieee  aie  a  folly  licensed  pnbliC' 
house  flitnated  at  the  oomer  of  two  streets,  called  West 
Dock  Avenne  and  Hessle-road,  in  the  oity  and  county  of 
Xingiton-iipon-Hnll,  in  both  cdF  which  streets  there  is  a 
great  deal  of  traffic  passing  to  and  fro. 

(3)  The  Hnll  Brewery  Company  Limited  are  the 
owners  of  the  said  premises,  and  the  appellant  is  the 
tenant  thereof,  at  a  yearly  rent  of  2501.,  under  an  agree- 
meat  terminable  by  either  party  on  giving  three  calendar 
montha  notice,  expiring  at  any  time.  The  appellant  has 
been  the  ooonpier  of  the  said  premises  for  about  nine- 
teen years. 

(a)  Beported  by  J.  H.  Wtlliams.  Esq.,  BarrUter>at-Law. 


(4)  The  said  pubUo-honse  is  tied,  that  is  to  say,  the 
tenant  is  bound  to  purchase  all  liquors  sold  by  him  from 
the  landlords  or  from  their  nominees. 

(5)  I  find  as  a  fact  that  the  rent  which  the  tenant  of 
a  tied  piiblic-house  actually  pays  to  his  landlord  is 
always  leas  than  the  rent  which  the  same  tenant  might 
reasonably  be  expected  to  pay  for  the  same  public-houae 
if  it  were  not  so  tied  ;  but  that  the  difference  between 
the  two  rents  is  so  uncertain  in  amount  and  so  difficult 
to  estimate,  in  the  absence  of  evidence  as  to  the  trade 
actually  done  on  the  premises,  that  the  rent  actually  paid 
for  a  tied  public-house  is  (in  my  judgment)  very  untrust- 
worthy evidence  of  the  rent  which  might  be  exi)eoted  to 
be  paid  for  the  same  public-house  if  it  were  not  so  tied. 

(6)  It  was  admitted  before  me  that  the  existence  of 
the  licence,  under  which  the  said  public-house  is  occu- 
pied as  such,  materially  increased  the  rent  which  any 
tenant  would  be  willing  to  pay  for  the  said  public-house, 
and  I  find  as  a  fact  that  such  increase  in  rent  is  caused 
by  the  possibility  of  carrying  on  a  profitable  trade  whioh 
cannot  be  carried  on  upon  premiaes  whioh  are  not  so 
licensed. 

(7)  The  said  premises  have  been  used  as  a  fully 
lioezised  public-house  for  many  years,  and  I  find  as  a  fact 
that  it  would  be  unreasonable  to  expect  that  any  tenant, 
in  considering  what  rent  he  would  pay  for  the  said 
premiaes,  would  leave  out  of  consideration  the  fact  that 
the  premises  had  been  so  used ;  and  I  further  find  that 
any  tenant  wishing  to  occupy  the  said  premises  as  a 
fully  licensed  public-house  might  reasonably  be  expected 
to  give  a  higher  rent,  because  the  premises  had  already 
beoi  so  used  for  many  years. 

(8)  Evidence  was  given  before  me  on  behalf  of  the 
appellant  to  prove  the  existence  of  "  goodwill "  in  con- 
nection with  the  business  done  by  the  appellant  on  the 
said  premises.  If  by  "  goodwill ''  is  meant  a  personal 
connection  between  the  appellant  and  his  customers  of 
such  a  character  that,  if  the  appellant  were  to  cease  to 
occupy  the  said  premises  and  were  to  remove  into  another 
fully  licensed  public-house  and  carry  on  business  there, 
he  would  be  able  to  attract  thither  some  of  those 
customers,  then  I  find  as  a  fact  that  no  such  "  goodwill" 
exists,  or  that  if  it  exists  it  is  of  inappreciable  value.  If 
by  "  goodwill  *'  is  meant  the  probability  that  the  cus- 
tomers now  resorting  to  the  said  premises  will  continue 
to  do  so  whether  the  appellant  continues  to  occupy  the 
said  premises  or  not,  tiien  I  find  as  a  fact  that  such 
"  goodwill "  exists,  and  is  of  considerable  value. 

(9)  I  find  as  a  fact  that  if  the  appellant  were  to  cease 
to  occupy  his  said  premises,  and  were  to  beoome  the 
occupier  of  and  carry  on  business  in  any  other  fully 
licensed  public-house  in  Kingston-upon-HnU,  any  ordi- 
nary tenant  carryinf?  on  business  with  ordinary  skill  and 
care  might  reasonably  be  expected  to  do  the  same  trade 
and  make  the  same  profits  in  the  said  premises  as  have 
hitherto  been  done  and  made  therein  by  the  appellant, 
and  any  such  tenant  might  reasonably  be  expected  to 
give  the  same  rent  for  the  said  premises  as  the  appellant 
might  be  expected  to  give. 

(10)  At  the  hearing  before  me  counsel  for  the  respon- 
dents proposed  by  cross-examination  of  the  appellant  to 
give  evidence  of  the  amount  of  the  appellants  weekly 
takiugs  in  his  public-house.  The  appellant's  cour^ael 
objected  to  the  reception  of  the  evidence  and  relied  on 
the  decision  of  the  Court  of  Appeal  in  Dodda  v.  Am0m- 
ment  Committee  of  South  Shields  Union  (72  L.  T.  Bep. 
645 ;  (1895)  2  Q.  B.  133).  It  was  submitted  on  behalf  of 
the  respondents  that  the  appellant's  said  public-houae 
was  an  exceptional  case,  in  exceptional  circumstances, 
and  that  the  rule  laid  down  by  the  said  decision  of  the 
Court  of  Appeal  did  not  apply  to  such  a  case.  I 
rejected  the  evidence  on  the  authority  of  the  caae  above 
cited,  and  I  further  hold  that  the  said  public-house  is 
not  "  an  exceptional  case  "  or  **  in  exceptional  circum- 
stances "  within  the  meaning  of  the  judgments  of  the 
Court  of  Appeal  in  the  said  case  unless  it  is  so  by 
reason  of  the  facts  herein  found. 
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(11)  I  find  as  a  fact  that  the  said  prenuBea  oooupy 
a  Terj  good  position  for  the  pnzpose  of  trade,  and  a 
better  position  than  any  other  pnblio-honse  in  the 
neighboorhood ;  that  nearly  all  the  pablio-honsea  in 
Eingston-npon-HoU  are  tied  houses ;  that  the  pnblio- 
houses  in  Kingston-npon-Hnll  which  are  not  tied  are 
of  so  little  yalne  and  so  far  from  the  appellant's  pre- 
mises that  the  rents  aotoally  paid  forsnch  pnblio-honses 
fnmish  no  aoenrate  criterion  of  the  rent  which  a  tenant 
might  reasonably  be  expected  to  pay  for  the  appellant's 
premises. 

(12)  I  find  as  a  fact  that  any  person  desiring  to 
become  a  tenant  of  the  appellant's  premises  in  order 
to  occupy  them  as  a  pablio-house  woold  endeayonr  to 
ascertain  the  trade  actually  done  thereon,  by  reference 
to  the  weekly  or  yearly  takings,  or  otherwise,  before 
deciding  what  rent  he  would  pay. 

(13)  I  find  as  a  fact  that,  although  it  is  clear  that 
the  appellant's  premises  occupy  a  better  position  than 
any  other  public-house  in  the  neighbourhood,  it  is  not 
possible  to  ascertain  with  any  approximation  to  accuracy 
how  much  better  the  position  of  the  appellant's  pre- 
mises is,  and  how  much  more  rent  a  tenant  might 
reasonably  be  expected  to  pay  for  such  premises 
without  ascertaining  the  trade  actually  done  thereon. 

(14)  The  respondents'  witnesses  estimated  the  trade 
actually  done  upon  the  ^ipellant's  premises  and  then, 
by  means  oi  seyeral  rules  of  thumb,  or  otherwise, 
estimated  the  rent  which  a  tenant  might  reasonably  be 
expected  to  pay  for  prenuses  on  which  such  a  trade 
had  actually  been  carried  on. 

(15)  The  appellant  contended:  (1)  That  in  Taluing 
the  said  public-house  for  the  purpose  of  the  poor  rate, 
the  existence  of  the  licence  must  be  left  out  of  con- 
sideration on  the  ground  that  the  licence  is  a  personal 
privilege  granted  to  the  occupier  and  does  not  increase 
the  Talne  of  the  hereditament  itself.  (2)  That,  if  the 
foregoing  contention  were  wrong,  the  said  public-house 
should  be  valued  without  reference  to  the  goodwill  and 
the  trade  already  done  there. 

(16)  The  respondents  contended:  (1)  That  the  evi- 
dence  as  to  the  appellant's  weekly  taldngs  was  wrongly 
rejected.  (2)  That,  if  such  evidence  were  rightly 
r^eoted,  the  rent  which  a  tenant  might  reasonably  be 
expected  to  pay  for  the  appellant's  premises,  taking  into 
account  the  trade  already  done  there,  was  sufficient  to 
support  the  assessment  appealed  against.  (3)  That,  in 
Taluing  for  the  purposes  of  the  poor  rate,  it  was  right  to 
take  into  account  the  existence  of  such  trade.  (4)  That 
there  was  no  personal  goodwill  in  connection  with  the 
trade  done  upon  the  said  premises. 

(17)  I  hold  that  the  first  contention  of  the  appellant 
is  wrong  in  law.  If  I  am  wrong  in  so  holding,  then  I 
find  as  a  fact  that  the  assessment  appealed  against 
should  be  reduced  to  2401.  gross  estiinated  rental,  and 
1921.  rateable  value,  and  I  direct  that  all  costs  which  are 
in  my  discretion  shall  be  paid  by  the  respondents  to  the 
appellant. 

(18)  I  hold  that  the  second  contention  of  the  appel- 
lant is  wrong  in  law.  If  I  am  wrong  in  so  holding,  then 
I  find,  as  a  fact,  that  the  assessment  appealed  against 
should  be  reduced  to  6801.  gross  estimated  rental  and 
5441.  rateable  value,  and  1  direct  that  all  costs  which 
are  in  my  discretion  shall  be  paid  by  the  respondents  to 
the  appellant. 

(19)  If  I  was  wrong  in  rejecting  the  evidence  referred 
to  in  the  first  contention  of  the  respondents,  then  the 
court  is  either  to  remit  the  case  Co  me  for  further 
consideration,  or  to  make  such  other  order  as  it  shall 
think  fit. 

(20)  I  find  that  the  second  contention  of  the  respon- 
dents is  true  in  fact,  and  in  arriving  at  this  conclusion 
I  have  taken  into  account  the  value  of  the  "  goodwill," 
using  that  word  as  bearing  the  second  meaning  stated  in 
paragraph  8;  and  I  order  that  the  appeal  shall  be 
dismissed  and  that  all  costs  which  are  in  my  discre- 
tion, shall  be  paid  by  the  appellant  to  the  respondents. 


(21)  I  hold  that  the  third  oontontian  of  the 
dents  is  oorreot»  and  I  further  hold  that  although  tli« 
profits  of  trade  (as  such)  cannot  be  rated,  yet,  in  esti- 
mating the  rateable  value  6l  a  publio-house,  if  ttse 
ability  to  carry  on  a  gainful  trade  therein  adds  to  tli« 
value  of  such  pubUo-house,  that  value  cannot  be  exoludad 
merely  because  it  is  referable  to  the  teade ;  and  I  oobip- 
■ider  that  I  am  warranted  in  so  holding  by  the  deoisinsi 
of  the  Queen's  Bench  in  Reg.  v.  Qrand  Jwieiion  fiaflwAff 
Oimipany  (4  Q.  B.  18). 

The  Divisioiial  Couit  (Qrantham  and  Ridley. 
J  J.)  held  that  the  arbitrator  was  right  in  his 
decision,  that  the  appeal  of  Cartwrieht  should  be 
dismiaaed,  and  gave  judgment  in  laTonr  of  the 
Scolcoates  Union. 

Cartwright  appealed. 

Balfour  Braume,  Q.G.  and  H,  B.  CauUey  for 
the  appellant. — The  question  npon  this  appeal  ia 
whether,  in  arriving  at  the  rateable  valne  of  this 
pnbUc-hoase,  the  profits  made  at  the  honse  can 
DC  taken  into  consideration.  In  estimating  the 
rent  which  the  hypothetical  tenant  would  give  for 
the  public-house  the  trade  done  and  the  profits 
made  cannot  be  taken  into  consideration.  The  good- 
will cannot  be  taken  into  account  in  estimating 
the  rental  value  of  the  premises.  The  market 
value  of  tiie  bouse  must  he  ascertained  bj  oom- 
parison  with  the  letting  value  of  other  public- 
houses  in  the  neighbourhood.  The  trade  or 
profits  cannot  be  taken  into  account,  becauae 
they  depend  largely  upon  the  personal  qualifica- 
tions of  the  tenant  and  upon  the  quality  of  the 
goods  supplied.  Those  personal  dements  cannot 
be  considered  in  arriving  at  the  rental  value. 
The  arbitrator  took  into  consideration  the  good- 
will and  the  amount  of  trade  which  had  oeen 
done  at  the  house.  He  was  not  entitled  to  do 
that,  and  therefore  his  finding  cannot  be  upheld. 
In  Mersey  Docks  v.  Liverpool  (29  L.  T.  Bep.  454 ; 
L.  Bep.  9  Q.  B.  84)  Blackburn,  J.  says  that  "  \h» 
rent  and  rateable  value  of  the  shop  are  quite 
independent  of  the  amount  of  the  shopkeeper's 
actual  gains,"  and  therd^ore  the  trade  done  and 
profits  made  are  not  to  be  taken  into  considera- 
tion. In  Reg.  v.  The  Aylesford  Unum  (26  L.  T. 
Bep.  618)  it  was  held  tliat  the  profits  which  the 
tenant  of  a  chalkpit  was  making  ought  not  to  be 
taken  into  account  in  estimatmg  what  rent  a 
tenant  from  year  to  year  would  reasonablj  pay 
for  the  premises.  The  latest  and  most  important 
case  upon  this  x)oint  is 

Dodds  V.  8<nUh  Shields  Assessment  Committee^  72 
L.  T.  Bep.  645  ;  (1895)  2  Q.  B.  133. 

In  that  case  it  was  held  that,  on  an  appeal  against 
tiie  valuation  of  a  public-house,  evidence  as  to 
the  average  weekly  takings  of  the  house  were 
inadmissible,  and  Lord  Esher,  M.B.  said  that  to 
allow  such  evidence  would  be  oppressive  and  un- 
fair. Then,  in  Bra^ord-on-'Avon  Assesemeni 
Committee  v.  White  (78  L.  T.  Bep.  758 ;  (1898)  2 
Q.  B.  630),  it  was  held  that  the  fact  that  a 
brewer  would  give  an  increased  rent  because  he 
could  make  large  profits  by  sub-letting  the  house 
as  a  tied  house  ought  not  to  be  taken  into  account 
They  cited  also 

Reg.  V.  The  Grand  Junction  Railway  Company^  4 

Q.  B.  18 ; 
West  Middlesex  Water  Company  v.  Coleman,  52  L.T. 

Bep.  578  ;  14  Q.  B.  Div.  529 ; 
The  London  County  Council  v.  The  City  of  London 
Brewery  Company,   77  L.  T.  Bep.  463 ;    (1898) 
1  Q.  B.  387. 
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Bray,  Q.O.  and  B.  Cunningham  Olen  for  the 
i«8pondent8. — ^The  decision  of  the  Divisional 
Ooart  was  right.  The  arbitrator  has  not 
taken  into  account  anything  which  can  pro- 
iperiy  be  called  "  goodwill"  Kis  finding  really 
■B  that  the  same  number  of  cnstomers  would  be 
Aittracted  to  the  house,  whoever  might  be  the 
teoant.  The  arbitrator  was  entitled  to  takn  into 
eoDsideration  the  trade  which  was  being  done  upon 
tbe  pranisee  as  evidence  of  the  capacity  of  the 
honae  for  doing  a  good  trade,  and  thereby  com- 
Msanding  a  la^ge  rent.  [They  were  stopped  by 
tlieCourtJ 

CauUey  repUed, 

Lord  Halsbusy,  L.G — I  am  of  opinion  that 
this  appeal  must  be  ^smissed.    The  problem  is  to 
asoeitam,  according  to  the  statute,  what  a  tenant 
from  year  to  year  might  reasonably  be  expected 
to  ^ve  as  rent.    That  is  the  problem,  and  zor  the 
solution  of  that  problem  it  appears  to  me  that 
apart  from  the  decisions — as  to  which  I  will  sar  a 
word  presently— nil  that  could  reasonably  afi^t 
the  mind  of  the  intending  tenant  ougbt  to  be  con- 
sidered.   There  have  b^n  a  series  of  decisions 
with  which  I  do  not  mean  to  quarrel.    I  think, 
however,  that  this  general  observation  might  be 
made  about   them,    that   sometimes,  in  giving 
advice  and  directions  to  the  justices  in  quarter 
sessions  before  whom  this  question  mora  com- 
monly and  almost  invariably  comes,  phrases  have 
been  used  by  learned  judges  which  might  seem  at 
first  sight  to  be  dedsions  upon  the  law  of  evidence, 
but  I  think  it  would  be  a  mistake  so  to  consider 
them.    They  are  rules,  if  they  are  to  be  called 
rules,  which  the  Court  of  Queen's  Bench  in  admi- 
nistering that  form  of  jurisdiction  have  given  as 
advice  to  the  justices  in  oonsidering  what  should 
and  what  should  not  form  topics  for  their  considera- 
tion, and  the  mode  by  which  those  topics  should 
be   brought   before    them.    I    should   hesitate, 
speaking  generally  and  not  individualising  any 
particular  case,   to  assume  that  when  a  judge 
says  that  this  or  that  is  not  evidence  on  such  a 
question,  he  intends  to  express  that,  according  to 
uie  ordinary  rules  of  evidence,  such  and  sudi  a 
topic  might  not  be  approached.    I  do  not  think 
that  that  is  the  meaning  of  it.    Yery  often  the 
judgment  is  eiven  upon  a  case  reserved  by  the 
sessions,  which  asks  practically  for  advice  as  to 
the  way  in  which  the  problem  is  to  be  solved ; 
and  it  is  intelligible  enough,  I  think,  that  under 
those  circumstances  the  judges,  in  giving   the 
advice  and  the  decision  at  wMch  they  ultimately 
arrive,  have  used  phrases  of  the  kind  to  which  I 
have  referred.    They  are  not  intended  to  be  laid 
down  as  abstract    propositions  on  the  law    of 
evidence,  but  as  applicable  to  the  subject-matter 
with  which  they  are  dealing  and  to  the  advice  as 
to  the  mode  in  which  such  and  such  a  fact  is  to 
he  ascertained.    Nothing  could  be  more  appro- 
priate, I  think,  to  a  consideration  of  that  character 
than  to  point  out  to  the  justices  that  the^  should 
not  allow,  for  instance,  a  roving  commission  over 
a  man's  books,  in  the  nature  of  an  Income  Tax 
Ck>mmissioner's  inquiry,  in  order  to  find  out  what 
he  is  making.    That  would  be,  I  should  say,  inex- 
pedient ;  and  I  think  the  late  Master  of  the  Bolls 
^ised  the  phrase  that  it  would  be  mischievous  and 
oppressive.    I  think  in  that  sense  those  decisions 
to  which  I  have  referred  are  very  good  and  sound 
B^QBe.    Fortunately,  I  think  it  is  not  necessary  to 


consider  the  effect  of  those  decisions  here  as  if  they 
were  to  be  treated  as  absolute  decisions  on  the  ques- 
tion of  what  is  the  law  of  evidence  in  this  country^ 
because,  in  this  case,  in  accordance  with  all  the 
evidence  which  has  been  given,  and  in  pursuance, 
I  think,  of  a  long  line  of  decisions  on  this  ques- 
tion, the  evidence  here  was  properly  received — 
such  evidence  as  there  was — and  properly  acted 
upon  by  the  arbitrator.    I  am  not  aware  that,  as- 
one   teat   in    ascertaining    whether   a   house  is* 
capable  of  doing  a  good  business  or  not,  it  would 
be  inappropriate,  whether  it  is  a  public-house  or 
a  shop  of  anv  other  kind,  that  someone  or  other 
should  be  called  as  a  witness  to  say,  "  Why  I  saw 
every  day  the  house  quite  full  of   customers.'' 
There  is  no  decision  which,  to  my  mind,  justifies 
the  proposition  that  that  would  not  be  legitimate 
evidence.    It  would  be  to  my  mind  one  of  the- 
most  extraordinary  things  in  the  world  if  expert 
evidence  could  be  given  that  such  and  such  a^ 
house  would  be  likely  to  command  such  and  suck 
a  business,  and  ^ret  that  sucti  an  a  priori  opinion 
could  not  be  fortified  by  proof  of  the  fact  that  it 
did  command  such  a  business.    That  is  a  totally 
different  proposition  from  saying  that  a  question 
of  profit  and  loss  can  be  gone  into,  and  that  it 
can  be  ascertained  whether  a  man  has  made  so 
much  money  by  conducting  the  business  in  the 
house.     So,  here,  whether  it  is  by  proof  that  a 
great  number  of  persons  brought  drays  of  beer 
from  time  to  time  to  this  house,  or  whether  it  is 
by  saying  that  a  great  number  of  people  were  in 
the  house  drinking,  both  these  topics  of  inquiry 
seem  to  me  to  point  to  the  same  tmnir,  that  it  was 
a  good  house  for  business.     That  is  not  ascer- 
taining the  exact  quantity  of  business  done,  but 
that  it  is  a  good  house  for  business,  and  therefore, 
if  the  inquiry  is  whether  such  and  such  a  rent  is 
appropriate  to  any  house  of  business  in  the  neigh- 
bourhood, that  is  legitimate  evidence  to  ascertain 
whether  it  is  a  good  house  for  business  or  not. 
That  I  think  would  be  the  law,  quite  indepen- 
dently of  Dodds    V.    South  Shields  Aaaessment 
Committee  (72  L.  T.  Hep.  645 ;  (1895)  2  Q.  B.  133) 
upon  which  reliance  has  been  placed ;  but,  if  I 
am  to  take  the  strictest  view   of  that  case  as 
applicable  to  the  question  now  under  debate,  it 
appears  to  me  that  the  arbitrator  has  in  terms 
found  that  Dodds*  case  is  not  applicable.    What 
was  said  in  Dodds'  case  was  this — where  there  are 
no  exceptional   or   peculiar   circumstances,  and 
where  it  is  possible  to  ascertain  what  is  the  rate- 
able value  of  a  house  by  looking  at  the  house  next 
door,  or  houses  similarly  situated  in  the  imme- 
diate neighbourhood,  then  there  is  no  right  to  go 
— ^and  again  I  say  those  words  have  to  M  reason- 
ably understood  with  reference  to  the  canon  of 
construction  to  which  I  referred  just  now — there 
is  no  right  to  go  into  a  man's  profit  or  loss,  or  to 
look  at  his  books,  and  so    on.     The  ordinary 
market  value  of    the  house  or  of  other  houses 
similarly   situated  in  the  neighbourhood,   must 
be    taken,    and    if    there    are    those    materials 
then  there  is  no  right  to  go  beyond  that.    That 
is  all    that  Dodds*  case    decided;    but   it   was 
said,  in  the  case  of  a  railway  refreshment-room 
and  in  the  case  of  the  racecourse,  where  there  is 
not  the  same  power  of  comparing  one  subject  of 
rating  with  another,  the  question  must,  of  coarse, 
be  gone  into  more  minutely  what  money  can  be 
made  out  of  it.    That  is  the  effect  of  the  deci- 
sions.    Now,  what  does  the  arbitrator  say  here  ? 
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He  may  be  right  or  he  may  be  wrong,  as  a 
matter  of  fact,  bat  what  he  says  is :  "I  oannot 
'find  out  the  proper  rateable  value  from  materials 
of  that  character ;  the  houses  are  so  far  apart ; 
tied  houees  are  so  few ;  they  are  in  such  distant 

Sarts  of  the  neighbourhood  with  which  we  are 
ealing  that  I  cannot  find  that  out  unless  I  am 
entitled  to  consider  the  amount  of  business. 
Hayinsr  done  that,  is  it  possible  to  contend  in  the 
face  of  his  own  specific  finding  that  this  is  not 
within  the  exception  created  by  Dodds'  case  P  It 
seems  to  me  to  be  hopeless,  and  under  those 
circumstances,  therefore,  it  appears  to  me  that, 
without  interfering  with  any  decisions  which  have 
been  arrived  at  and  without  laying  down  any 
^ther  rule  by  which  the  thing  is  to  be  ascertained, 
the  broad  proposition  is  whether  this  arbitrator 
has  improperly  taken  into  consideration  some- 
thing tnat  he  ought  not  to  have  considered.  I 
am  of  opinion  that  he  has  very  properly  con- 
sidered that  this  was  a  house  which  would 
probably  do  a  certain  amount  of  business ;  the 
exact  amount  is  not  before  us;  and  thafc  the 
I'ateable  value  which  he  has  afSxed  to  this  house 
is  the  rateable  value  which  he  has  fixed  on  taking 
into  consideration  all  the  circumstances  of  this 
case.  I  have  listened  with  some  curiosity,  I 
admit,  to  know  what  explanation  was  to  be  given 
of  the  difference  between  the  actual  business  done 
and  the  business  already  done,  and  I  must  say, 
notwithstanding  Mr.  Bray's  conveying  to  me 
some  degree  of  appreciation  of  what  somebody 
might  or  may  have  meant,  I  cannot  at  this 
•moment  sa^  that  I  have  a  very  clear  notion  of 
<what  the  difference  between  the  actual  business 
and  the  business  already  done  is.  It  is  one  of 
those  problems  which  I  must  be  satisfied  with 
being  unable  to  solve  at  the  moment.  However, 
the  result  is  that  I  am  of  opinion  that  this 
appeal  should  be  dismissed.  1  think  that  the 
arbitrator  has  properly  arrived  at  a  conclusion 
■at  which  he  was  entitled  to  arrive.  So  far 
as  the  quantity  is  concerned,  that  Question 
is  not  before  us,  but  only  whether  ne  was 
ontitled  to  arrive  at  the  conclusion  he  has 
done  upon  the  materials  he  has  enumerated 
as  the  materials  upon  which  he  formed  his  judg- 
ment. 

Smith,  L.J. — I  also  am  of  opinion  that  this 
appeal  falls.  The  case  may  be  looked  at  from 
two  aspects ;  one  is  that  it  is  not  an  exceptional 
case,  and  the  other  is  that  it  is  an  exceptional 
case;  and  different  considerations  apply  to  the 
one  or  the  other.  Take  the  case,  first  of  aU,  on 
the  ground  that  it  is  not  an  exceptional  case,  and 
that  there  is  nothing  peculiar  in  the  case  at  all. 
The  question  arises,  what  is  the  rateable  value 
of  a  public-house  in  Hull.  The  arbitrator  has 
found  that  it  carries  8502.  rental,  and  6802.  rate- 
able value.  The  question  is  whetiier  the  learned 
arbitrator  has  taken  into  consideration  matters 
in  evidence  which  were  not  legitimate  evidence  in 
ascertaining  those  facts.  The  question  is.  What 
would  a  hypothetical  tenant  from  year  to  year 
be  likely  to  pay  for  a  house  similar  to  this  public- 
house  in  Hull  r  Now,  as  I  have  said  before  and  I 
say  again,  j>rtm(S/aote,  the  evidence  which  is  given 
to  prove  the  rateable  value  of  a  public-house  is  given 
b^exj^ertswho  know  the  locality,  who  know  the 
situation  of  the  house  in  question,  who  know  the 
neighbourhood,  who  know  the  population,  and 
they  come  and  say  that,  in  their  jtidgment  of  the 


house,  a  hypothetical  tenant  would  reasonably  g:iye 
as  tenant  from  year  to  year,  say,  1002.  for  the  houaau 
An  expert  says,  and  he  is  entitied  to  say,  that » 
tenant  would   give   1002.  a  ^ear  for  that  houas, 
because  it  is  in  close  contiguity  to  the  dock  gates. 
He  would  be  entitied  to  say  that.    He  would  be 
entitied  to  say  that  it  would  carry  that  rental  of 
1002.  a  year,  although  it  is  a  very  small  house.  It 
is  perfectly  legitimate  evidence.      He  is  entitled 
also  to  say  that  he  knows  the  locality  perfectly 
well,  and  knows    that   the  house,  being  in  tue 
neighbourhood  of  the  dock  gates,  is  full  from 
morning  to  night  as  long  as  it  is  open;  tiiat 
there  are  men  in  and  out  of  that  house  all  the 
hours  that  it  is  open.     Now,  what  is  that  ?    It 
may  be  Cilled  ffooawill  or  anything  else,  bat  it  is 
legitimate   evidence  to  show  that  it  is  a  house 
capable  of  carrying  on  a  good  trade,  which  is  one 
of  the  matters  which  have  to  be  taken  into  oon- 
sideration  bv  the  hypothetical  tenant ;  and  that 
evidence  is  fortified  by  evidence  that  it  is  oarryinc 
on  a  good  trade,  because  he  sees  such  and  Bn<£ 
things  going  on  every  day  upon  the  premises. 
Why  is  not  that  legitimate  evidence  ?     It  is  not 
what  we  decided  in   Dodds*  case  (uhi  9up,),  or 
anything  like  it.      What  we  decided  there  was 
this.      The  rating  authority   had  put^  up  the 
rateable  value  of    a    public-houde,    which    was 
rated   at    1502.    to    3002.      Then    they    called 
for  the  bo9ks  of  the  publican  to  show  what  profit 
the  publican  was  makii^  out  of  that  house.    We 
said  that  was  not  an  exceptional  case.    I  think 
this  case  on  the  first  hypothesis  may  be  taken  as 
not  being  an  exceptional  case,  and,  if  it  is  taken 
in  that  view,  I  am  of  opinion  that  this  evidence 
which  was  received  by  the  learned  arbitrator  was 
admissible.    It  was  not  the  details  of  the  custom 
or  items  of  money  produced  by  the  custom,  but  it 
was  only  to  show  that  there  was  a  large  trado 
goinff  on  and  that  the  house  was  in  a  valuable 
position  to  command  a  good  trade,  and  that  there- 
fore the  hypothetical  tenant  would  give  more  than 
he  otherwise  would.    Then,  on  the  other  pomt 
dealt  with  by  the  LorSl  Chancellor,  it  seems  to  me 
the  learned  arbitrator  has  found  that  this  is  an 
exceptional  case.    I  need  not  go  into  the  pan- 
graphs;   there  are  three  pard  graphs  to  be  read 
together.    K  it  is  an  exceptional  case,  then  there 
are  authorities — which  are  referred  to  in  Doddi* 
case — ^that,  if  it  is  not  possible  to  get  at  the  rate- 
able value  in  the  ordinary  way  by  calling  an  expert 
and  comparing  the  hereditaments  proposed  to  be 
rated  wiui  some  hereditaments  in  the  neighbour- 
hood so  as  to  get  some  sort  of  oompari^n,  then, 
as  in  the  racecourse  case  and  in  the  refreshment- 
room  case,  it  has  been  held  that  the  rateable  value 
must  be  g^t  at  somehow.    Then  the  only  resort 
is  to  get  at  what  trade  is  being  done,  so  as  to 
calculate  somehow  what  the  hypothetical  tenant 
would  be  likely  to  give  for  having  the  oppor- 
tunity of  carryinff  on  business  there.    Whichever 
way  the  case  is  looked  at,  the  appeal  fails  and 
must  be  dismissed. 

Collins,  L.J. — ^I  am  of  the  same  opinion.  1 
think  that  when  the  case  oi  Mersey  Docks  v.  Liter- 
pool  (29  L.  T.  Bep.  454;  L.  Bep.  9  Q.  B.  84), 
which  the  Master  of  the  BoUs  says  is  the  lonnda- 
tion  of  the  judgment  in  Dodds'  case  {vhi  tttpi* 
is  looked  at,  it  is  merely  a  decision  that  profits 
are  not  to  be  rated.  Tliat  is  the  decision.  Then 
comes  the  explanation  of  why  the^  are  not  to  be 
rated,  and  in  that  explanation  given  by  Blsck- 
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iMim,  J.,  I  find  the  authority  for  what  has  been 
done  in  this  case.  This  is  what  he  says  about  it : 
**  Though  the  profits  which  may  be  reasonably 
expected  to  arise  from  such  a  business,  no  doubt 
form  an  element  in  estimating  the  enhanced 
irahie  of  the  occupation  of  the  premises,  the 
actual  profits  made  do  not  form  any  element 
except  m  so  far  as  they  afford  evidence  of  what 
might  be  reasonably  expected  to  be  made  from 
tiie  occupation  of  premises  affording  facility  for 
canrinic  on  such  a  business."  If  the  evidence  is 
used  and  applied  in  the  proper  direction  for  that 
purpose,  it  is  an  authority  that  it  is  clearly 
admiBsible.  It  seems  to  me  that  this  rule  as  to 
-what  evidence  is  admissible  and  what  is  not 
admissible,  is  really  a  rule  of  convenience.  The 
principle  at  the  bottom  of  our  law  of  evidence 
aimply  is,  I  think,  a  principle  of  convenience. 
We  exclude  a  great  many  elements  that  might 
affect  the  judgment  of  ordinary  persons,  because, 
as  a  matter  of  convenience,  it  would  be  impos- 
■ible  to  sift  and  examine  and  qualify  all  those 
different  elements  of  evidence  so  as  to  give  them 
their  exactly  adjusted  position  in  the  investiga- 
tion. It  is  not  practicable,  and  therefore  we  do 
not  do  it.  Therefore  we  make  the  rule  that 
we  admit  the  best  evidence,  and  not  the  second 
best  evidence.  But  in  a  great  man^  given  cases 
that  which  I  call  the  second  best  evidence  is  the 
most  direct  evidence  on  the  matter,  and,  as  a 
matter  of  practice,  when  dealing  with  the  rate- 
able value  of  inhabited  houses,  it  is  as  an 
ordinary  accepted  rule  of  convenience,  as  the 
late  lukster  of  the  Bolls  admitted,  that,  in 
dealing  with  inhabited  houses  as  ordinary  busi- 
ness premises,  the  question  may  be  determined 
by  inquiring  what  rent  is  ffiven  for  similar  pre- 
mises in  a  similar  position  in  the  same  place.  It 
is  obvious  that  where  there  is  a  simple  standard 
like  that  ready  to  hand,  it  is  undesirable  to 
embark  upon  an  investigation  as  to  the  special 
circumstances  in  which  the  individuals  occupy- 
ing those  particular  houses  carried  on  their  work. 
Although  it  would  be  wrong  to  say  that,  as  a 
matter  of  law,  it  is  to  be  excluded,  because  it  will 
have  no  bearing,  still  it  is  rignt  to  say  that  as  a 
matter  of  convenience  its  beuring  is  subject  to  so 
much  discussion  and  to  so  many  quaufications 
that  it  is  much  better  as  a  general  rule  of  con- 
venience to  reject  that  class  of  evidence,  and  take 
that  which  is  ready  to  hand  and  is  so  easily 
applied.  I  do  not  think  the  decision  in  Dodds* 
case  goes  beyond  that.  It  seems  to  me  that  to 
say  as  a  matter  of  law  that  we  are  to  shut  our 
eyes  to  that  which  must  be  a  factor,  if  not  the 
ciommant  factor,  in  governing  the  decision  of  any 
would-be  tenant,  namely,  what  possibility  of 
malring  profits  out  of  it  there  is,  would  be  to  shut 
our  eyes  to  the  purpose  for  which  evidence  is 
admissible.  It  seems  to  me  in  this  case  that  in 
exduding  altogether  the  profits  from  the  subject- 
matter  of  the  rate,  but  admitting  evidence  as  to 
the  special  facilities  incident  to  this  particular 
hereditament,  we  are  simply  using  the  most 
obvious  and  important  factor  in  determining  the 
intention  of  the  tenant  whether  he  would  or 
would  not  give  a  certain  rent  for  those  premises. 
The  facilities  incident  to  the  hereditament  itself 
are  absolutely  germane  to  the  matter.  One  way  of 
estimating  tnese  facilities,  probably  the  best  way, 
IB  to  inquire  how  far  they  have  been  efficacious  in 
the  past.    What  inference  are  we  to  draw  from 


what  we  know  as  to  what  business  can  be  done  on 
the  premises  by  an  ordinary  tenant  ?  The  busi- 
ness that  has  been  done  seems  to  me  the  most 
important  factor  in  arriving  at  that  conclusion. 
Of  course  it  has  to  be  quuified  by  any  special 
circumstances.  When  I  take  the  findings  of  the 
arbitrator  on  the  whole  of  this  case — although  I 
think,  if  I  may  say  so,  he  has  left  something  to  be 
desired  in  the  way  in  which  he  expresses  i^em— ^ 
I  think,  on  the  whole,  he  does  not  mean  to  include 
anything  more  than  that.  In  paragraph  21  he 
states  clearly  what  I  consider  to  be  the  proper 
standard  to  be  applied,  and,  if  the  case  had  stood 
there,  I  should  oave  had  no  difficulty  about  it. 
But  he  has  taken  the  trouble  to  make  some 
specific  findings  about  goodwill  which  gave  me 
some  difficulty  as  to  whether  he  had  not  made  the 
goodwill  itself  the  subject-matter  of  added  value 
to  this  ratttible  hereditament.  If  he  did  so,  I 
think  it  was  wrong ;  but,  looking  at  the  twenty- 
first  findine  which  comes  as  the  final  and,  as  it 
were,  effective  summing  up  of  his  view,  I  think  it 
is  intended  to  exclude,  and  does  exclude,  the  good- 
will as  itself  the  subject-matter  of  ratable  value 
of  the  hereditament.  For  these  reasons  I  agree 
with  the  judgments  that  have  been  given. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  BoUit  and  Sons, 
for  BoUit  and  Sons,  HuU. 

Solicitors  for  the  respondents,  /.  W,  SyTees,  for 
Chatham  and  Bon,  Hull. 


Thursday,  March  23, 1899. 

(Before  Smith,  Collins,  and  Bombs,  L.JJ.) 

London  and  Nobth  -  Western  Bailway 
Company  (apps.)  v,  Ogwbn  Distbict  Council 
(resps.)  (a) 

APPEAL  from  the  QTTBEN'S  BENCH  DIVISION. 

BaUtJoay  —  Line  crossing  highway  —  LiaMlity  of 
company  to  repair  bridge  and  approaches  — 
Power  to  construct  level  crossing — Diversion  of 
road — Bangor  and  Carnarvon  BaUway  Act  1851 
(14  Vict.  e.  xxi,),  s.  22 — BaUway s  Clauses  Con- 
solidation  Act  1845  (8  d^  9  Vict,  e.  20),  ss.  16,  46. 

A  railway  company,  empowered  hy  their  private 
Act  to  carry  a  certain  old  road  across  their  line 
on  a  level,  built  a  bridge  across  their  line  at  a 
spot  where  no  highway  had  previously  been,  and 
347  yards  distant  from  the  plckce  where  the  line 
crossed  the  old  road.  Upon  land  given  by  the 
owners  the  company  made  approaches  to  the 
bridge  connecting  it  with  the  roads  lying  on 
either  side  of  the  line.  The  old  road  was  at  the 
same  time  throvm  into  the  adjoining  fields,  and 
the  traffic  which  formerly  had  passed  along  the 
old  road  thenceforth  passed  over  the  bridge  and 
its  approaches.  The  company  repaired  the 
bridge  from  time  to  time,  but  did  not  repair  the 
approaches.  On  one  occasion  an  adjoining  land- 
owner  repaired  the  approaches  under  an  agree- 
ment with  the  highway  authority.  The  highway 
authority  applied  to  justices  under  the  BaUway 
Clauses  Consolidation  Act  1845  for  an  order 
under  sect.  46  directing  the  railway  company  to 
maintain  the  bridge  and  its  approaches. 

Held  {affirming  the  judgment  of  the  Qiteen*s  Bench 
Division),  that,  there  being  no  evidence  of  any 
constructional    necessity     which    alone    vjould 

(a)  Reported  by  E.  Manlby  Smitb,  Esq.,  Barrister-at-Law. 


144 


MAGISTRATES'   CASES. 


Ct.  of  App.]         L.  &  N.-W.  Railway  Oo.  v.  Oowbn  District  Ooxtncil.         [Ot.  op  App. 


jtutify  a  diversion  of  ihe  old  road  under  sect,  16 
of  the  Railway  Clattses  ConaolidaHon  Act  1845, 
the  bridge  and  its  approaches  had  not  been  made 
under  sect.  46,  and  therefore  the  railway  com" 
pony  were  not  bound  to  maintain  them  under 
that  section. 

This  was  an  appeal  from  the  judgment  of  the 
Queen's  Bench  Diyision  (WiUs  and  Kennedy,  JJ.) 
npon  a  case  stated  by  justices  of  Camarronshire 
(reported  18  Cox  Mag.  Cas.  660 ;  79  L.T.  Rep.  208). 

Marshall,  Q.O.  and  J.  Herbert  Williams  for  the 
district  council. — Though  the  bridge  and  its 
approaches  are  not  exactly  in  the  same  spot  as 
the  old  road  wa^,  yet  they  serve  the  same  purpose, 
and  ought  to  be  reffarded  as  practically  tne  same 
thing  as  the  old  road.  It  is  only  under  sect.  46 
that  the  bridge  and  its  approaches  can  have  been 
legally  made.  The  company  must  have  at  least 
purported  to  make  it  under  that  section,  and  after 
all  this  lapse  of  time  they  ought  not  to  be  heard 
to  say  that  they  did  not  make  it  under  that 
section.  The  presumption  must  be  that  what  they 
•did,  they  did  in  the  proper  way.  It  would  be  a 
strained  construction  of  the  section  to  hold  that 
unless  a  bridge  is  made  on  identically  the  same 
spot  of  ground  as  that  which  was  occupied  by  the 
old  highway,  it  does  not  come  witlun  sect.  46.  It 
is  enough  that  the  bridge,  as  here,  carries  the 
same  traffic  as  that  which  formerly  passed  over 
the  old  road.  If  the  bridge  and  its  approaches 
are  not,  in  the  opinion  of  the  court,  the  same  thing 
really  as  the  old  road,  then  we  submit  that  they 
were  made  as  a  diversion  of  the  old  road  under 
the  powers  ^ven  to  railway  companies  by  sect.  16 
of  the  Railway  Clauses  Consolidation  Act.  The 
power  given  by  sect.  22  of  the  private  Act  to 
make  a  level  crossing  was  permissive  only,  so  that 
the  company  were  entitled,  if  they  willed,  to  make 
A  bridge  in^»ad  of  a  level  crossing : 

The  Warden^  ^c,  of  Dover  Harbour  v.  The  London, 
Chatham,  and  Dover  Railway  Company ^  4  L.  T. 
Bep.  387 ;  30  L.  J.  474,  Ch. 

The  company  was  entitled  to  divert  the  old  road, 
and  the  fact  that  the  old  road  was  stopped  and 
the  bridge  and  the  new  road  were  made  at  tibe 
same  time,  is  evidence  that  the  new  road  over 
the  bridge  was  made  as  a  diversion  of  the  old 
road,  under  sect.  16  a  railway  company  may 
-divert  a  road  "  in  order  the  more  conveniently  to 
oarry  the  same  over  "  the  railway.  That  is  what 
was  done  here.  In  the  court  below  Wills,  J. 
relied  upon  some  words  used  by  Cockbum,  C.J., 
to  the  effect  that  convenience  is  not  enough  to 
lustify  a  diversion,  but  that  the  diversion  must 
be  necessary  for  the  construction  of  the  railway : 

Beg.  V.  The  Wycombe  Railway  Company,  15  L.  T 
Bep.  610  ;  L.  Bep.  2  Q.  B.  310. 

But  those  words  do  not  accurately  represent  the 
meaning  of  the  judgment  of  the  court : 

The  Attomey-Oeneral  v.  Hie  Ely,  Haddenham,  and 
Sutton  Railway  Company,  20  L.  T.  Bep.  1 ;  L. 
Bep.  4  Oh.  194. 

SOHEB,  L.J. — ^That  case  has  been  observed  upon.] 
e  company  has  kept  the  bridge  in  repair.  This 
can  only  have  been  done  unc^  sect.  46.  The 
approaches  cannot  be  considered  except  as  form- 
ing a  part  of  the  bridge  : 

The  Nottingham  County  Council  v.  2%e  Manchester, 
Sh^fffield,  and  Lincolnshire  Railway  Company, 
71  L.  T.  Bep.  430. 


They  referred  also  to 

The  Lancashire  and  Torkshire  RniUoay  Company  ▼. 
The  Mayor,  4^,,  of  Bury,  61  L.  T.  Bep.  417 ;  14 
App.  Cm.  417. 

C.  A,  BusseU,  Q.C.  and  J.  O,  Pease  for  the  rail. 
way  company. — The  bridge  is  347  yards  away 
from  the  spot  where  the  line  crosses  the  old  road. 
No  one  could  fairly  say  that  the  new  road  is  the 
same  as  the  old  road.  The  onus  of  proving  that 
lies  on  the  district  oouuciL  It  is  not  enough  to 
say  that  the  traffic  which  formerly  went  along  the 
old  road  now  goes  along  the  new  road.  Sect  46 
speaks  of  a  "highway "  crossing  a  railway  line, 
and  directs  **  such  road  "  to  be  carried  over  bj  a 
bridge.  Nothing  in  tbe  case  shows  that  the  old 
road  has  been  stopped  up  by  an  order  of  the 
Court  of  Quarter  Sessions.  Unless  that  has 
been  done,  or  unless  the  new  road  is  a  **  diversion  " 
of  the  old  road  under  sect.  16,  the  old  highway 
still  exists.  In  fact  the  bridge  and  its  approcushes 
form  a  new  road  altogether.  The  company  has 
repaired  the  bridge,  because  otherwise  it  would 
fall  down  and  damage  the  railway  line.  They 
have  never  repaired  the  approaches.  The  ap- 
proaches have  be^i  repaired  by  a  neighbouring 
landowner  under  an  agreement  with  the  highway 
authority.  The  presumption  is  that  the  highway 
authority  is  tiabfe  rather  than  that  the  company 
is  liable.  The  road  over  the  bridge  is  not  a 
diversion  of  the  old  road  under  sect  16.  As  the 
company  had  x>ower  to  make  a  level  crossing  under 
sect  22  of  their  Act  it  was  not  necessary  for  the 
construction  of  the  railway  that  the  bridge  should 
be  made.  A  diversion  can  only  be  made  where 
there  is  such  a  necessity.  The  case  of  Beg.  v.  The 
Wyconibe  Railway  ComptMny  (ubi  sup.),  in  which 
that  was  laid  down,  has  been  followed  bj  other 


Pugh  V.  The  Oolden  Valley  Railway  Compang, 
42  L.  T.  Bep.  863 ;  15  Ch.  Div.  330 ; 

Bmsley  v.  The  North'Eastem  Railway  Company, 
74  L.  T.  Bep.  113 ;  (1896)  1  Oh.  418. 

Marshall,  Q.C.  in  reply. 

Smith,  L.J. — ^In  this  case  the  Ogwen  District 
Council  took  proceedings  under  sect.  65  of  the 
Railways    Clauses    Consolidation  Act    1845  to 
obtain  from  justices  an  order  that  the  London 
and  North-Western    Railway   Company  should 
repair  a  certain  bridge  crossing  the  oompan/s 
line,  together  with  the  approaches  to  the  bridge. 
The  justices  made  the  oraer,  but  stated  a  case  for 
the  opinion  of  the  court.    The  Queen's  Bench 
Division,  upon  the  facts  stated  in  the  case,  held 
that  the  company  was  not  liable  to  repair  the 
bridge  and  its  approaches,  and  the  district  ootmcO 
has  now  appealed  to  this  court   In  1851  a  railway 
company,  which  is  now  represented  by  the  London 
and  North- Western  Railway  Company,  obtained 
a  private  Act  for  making  the  piece  of  railway 
line  which  is  crossed  by  the  bridge  in  question. 
Sect.  22  of  the  Act  provided  that  it  should  be 
lawful  for  the  company  to  carry  the  line  "  across 
the  several  roads  nereinaf ter  mentioned  on  the 
level  thereof,  that  is  to  say,  the  roads  numbered 
respectively  on  the  plans  and  in  the  books  of 
reference  hereinbefore  referred  to,  92  and  100,"  Ac 
Those  two  roads  I  shall  hereafter  call  "  the  old 
road."    I  ag^ree  that  this  section  empowered  the 
company  to  make  a  level  crossing  there  and  that 
it  did  not  compel  them  to  do  so.  Now,  as  appesrs 
from  the  matters  stated  in  the  case,  what  was  done 
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1>y  the  company  was  thig :  They  did  not  make  a  level 
iJtimBg  or  aify  <yro«dng  «t  ill  at  ihe  spot  where 
tihe  railway  line  crossed  the  old  road.    Somehow 
or  other  the  old  road  was  disoontmued,  and,  having 
"been  thrown  into  the  fields  on  either  side  of  it,  it 
lias  been  obliterated.    The  com|)any  at  the  same 
time  bollt  the  bridge  in  question  over  the  line 
a't  a  distance  of  347  yards  east  of  the  spot  where 
iAte  line  crossed  the  site  of  the  old  road.    Long 
Approaches  to  the  bridge  were  also  made  by  the 
company  connecting  it  with  the  highways  that  run 
on  either  side  of  the  line  at  that  spot.    The  land 
occupied  by  the  bridge  was  bought  by  the  com- 
pany, but  the  land  required  for  the  approaches  was 
apparently  given  by  the  owners  to  the  company. 
It  seems  that  the  company  has  from  time  to  time 
repaired  the  roadway  over  the  bridge  itself  as 
disianct  from  the  roadway  on  the  approaches  to 
the  bridge.    It  is  not  clear  under  wnat  circum- 
srtances  they  did  so,  but  it  is  suggested  that  it 
was  only  for  the  purpose  of  protecting  the  struc- 
ture of  tiie  bridge.  With  regard  to  the  approaches, 
it  is  plain  that  the  company  has  never  repaired 
the  road,  nor  has  ever  been  called  upon  to  do  so. 
The  repairs  on  the  approaches  bave  been  done  by 
the  highway  authority  or  by  one  of  the  adjoining 
landovmers   under  an  ap^reement  made  by  him 
with  the  highway  authority.    Now  the  real  ques- 
tion is,  whether  the  highway  authority  can  force 
tiie  railway  company  to  repair  these  approaches. 
The  only  means  oy  which  they  can  do  it  are  those 
provided  by  sects.  46  and  65  of  the  Railways 
Ulauaes  Consolidation  Act  1845.    Sect.  46  is  as 
follows:    fHis  Lordship  read   it.]     Is  the  road 
over  the  bridge,  the  old  public  highway  crossed 
by  the  line  of  railway  P    If  the  bridge  had  been 
built  by  the  company  on  the  site  of  the  old  road 
where  it  crossed  the  railway  line,  the  present  case 
would  clearly  have  fallen  within  sect.  46.    And  if 
the  bridge  had  been  built  in  close  proximity  to 
that  site  so  that  the  maxim  De  minimis  non  cwrat 
lex  would  be  applicable,  I  should  have  said  that 
the  road  carried  over  the  bridge  was  the  same 
road  as  the  old  road  and  the  case  would  have 
come  vrithin  the  provisions  of  the  section.    But 
the  first  point  taken  by  the  company  in  answer  to 
the  contentions  of  the  district  council  is  that  the 
road  carried  over  the  bridge  in  question  and  its 
approaches  is  not  the  old  road.    The  bridge  is 
M7   yards   away  from  the  spot  where  the  line 
crossed  the  old  road,  and  there  never  was  any  road 
at  the  place  where  the  bridge  now  is  until  the 
bridge  was  erected  and  the  approaches  made  as  I 
have  described,    bo  far  the  company  is,  I  think, 
undoubtedly  in  the  right»  and  if  the  case  stopped 
there  I  should  have  no  hesitation  in  giving  judg- 
ment in  their  favour  on  the  ground  that  the  new 
road  is  not  the  same  as  the  old  road.    But  then 
the  district  council  relied  upon  sect.  16  of  the 
Railways  Clauses  Consolidation  Act  1845.    It  was 
arffued  on  their  behalf  that  in  building  this  bridge 
aim  making  the  approaches  the  company  was 
zeroising  &  powe«  of  diverting  roadsV^en  by 
sect.  16,  and  that  the  result  is  the  same  so  far  as 
this  case  is^  concerned  as  if  the  bridge  had  been 
built  on  the^  site  of  the  old  road.    Now,  sect.  16 
has  been  the  subject  of  a  vast  amount  of  litiga- 
tion, and  the  question  raised  here  has  been  decided 
in  more  than  one  case.    In  Reg.  v.  The  Wycombe 
Baikoay    Company  (ubi   «t«p.)  it  was    held   by 
Oookbum,  C. J.  that  a  diversion  to  be  authorisea 
by  the  section  must  be  shown  to  be  one  necessary 
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for  the  construction  of  the  railway.  Then  came 
the  case  of  Pttgh  v.  The  Oolden  Valley  Railway 
Company^  (tibi  eup.),  where  Fry,  J.  gave  a  clear 
and  succinct  judgment  to  the  same  effect.  And, 
lastly,  there  is  a  case  in  this  court  (Ems  ley  v.  The 
Norlh-Eastem  Railway  Company,  vbi  «ttp.),  in 
which  it  was  held,  following  previous  decisions, 
that  the  last  paragraph  in  sect.  16  must  be  read 
as  a  proviso  upon  ^1  the  other  paragraphs  in  the 
section.  A  deviation  to  come  within  that  section 
must  therefore  be  shown  to  be  necessary  for  the 
construction  of  the  railway.  Now,  the  case  that 
has  been  stated  by  the  justices  is  absolutely  bare 
as  to  the  circumstances  under  which  the  old  road 
was  discontinued.  There  is  no  evidence  at  all 
that  this  diversion,  if  it  be  a  diversion,  was  neces- 
sary for  the  construction  of  the  railway.  We 
know  nothing  of  the  circumstances  under  which 
the  bridge  and  its  approaches  were  made  by  the 
company  except  that  the  company  bought  the 
land  for  the  bridge,  and  that  the  laud  for  the 
approaches  was  given  by  the  owners.  Obviously 
there  was  some  Kind  of  a  bargain  between  the 
company  and  the  landowners.  Neither  do  we 
know  under  what  circumstances  the  old  road  fell 
into  disuse,  or  how  it  came  to  be  thrown  intothe 
adjoining  fields.  Nevertheless,  it  was  contended 
that  there  is  evidence  upon  which  we  ought  to 
find  that  in  making  the  bridge  and  its  approaches 
under  their  Act  of  1851  the  railway  company 
made  a  diversion  within  the  meaning  of  sect.  16 
of  the  Railways  Clauses  Consolidation  Act  1845. 
The  judgment  of  the  Queen's  Bench  Division  was 
based  upon  the  ground  that  there  was  no  such 
evidence,  and  I  agree  with  the  judgment  delivered 
by  my  brother  Wills,  and  with  the  reasons  he  has 
there  given.  I  think  that  the  appeal  must  be 
dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion. 
Uidess  the  district  council  can  biing  the  case 
within  sect.  46  of  the  Railways  Clauses  Consolida- 
tion Act  1845,  their  appeal  must  fail.  They  are 
met  in  limine  with  this  diMculty.  They  say  that 
the  bridge  and  its  approaches  are  within  sect.  46 ; 
but  at  uie  same  time  they  admit  that  when  the 
rfulway  line  was  made  neither  road  nor  bridge 
was  in  existence  at  the  place  where  they  exist 
now ;  aud  they  therefore  begin  the  discussion  by 
admitting  that  the  railway  never  crossed  or  was 
intended  to  cross  the  actual  road  which  is  now 
carried  over  the  line  by  the  bridge.  To  avoid  this 
difficulty  they  say  that  there  was  a  road  which  the 
railway  might  have  crossed,  and  which  the  rail- 
way was  intended  to  cross,  and  that  that  road  is 
in  point  of  fact  the  same  road  as  that  which  is 
now  carried  over  the  line  by  the  bridge.  Now, 
how  do  they  make  out  that  contention?  They 
have  to  admit  that  the  spot  where  the  line  crosses 
the  site  of  the  old  road  is  347  jards  away  from 
the  bridge  in  question,  and  therefore  the  only 
process  by  which  they  can  say  that  the  new  road 
is  the  same  as  the  old  one  is  by  showing  that  the 
old  road  has  been  diverted  in  that  way  by  the 
company  under  their  statutory  powers.  On  the 
authorities,  and  indeed  on  the  express  words  of 
sect.  16,  they  must  show  that  it  was  necessary  for 
the  construction  of  the  railway  that  the  old  road 
should  be  diverted  and  moved  a  distance  of  347 
vards  before  it  could  be  conveniently  carried  over 
the  railway.  So  far  from  finding  anything  in 
the  statements  in  the  case  to  show  that  the  old 
road  is  the  same  thing  as  the  new  road,  it  seems 
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to  me  that  the  oonclnsioii  that  must  inevitably  be 
drawn  from  the  stateooent  of  facts  which  is  before 
lis,  is  that  the  road  which  is  now  carried  over  the 
line  bj  the  bridge  is  not  the  old  road.  I  can  see 
no  constructional  necessitj  obliging  the  company 
to  move  the  old  road  347  yards  away  and  ooild 
the  bridge  at  the  n>ot  where  the  new  road  now 
crosses  the  line.  Mr.  Herbert  Williams,  who 
argued  this  case  with  great  ability,  took  the  point 
that  constructional  necessity  was  not  the  measure 
of  the  companies'  obligation ;  that  the  true  mea- 
sure was  the  convenience  of  carrying  the  road 
over  the  railway,  and  for  this  purpose  he  relied 
upon  the  words  of  sect.  16,  which  empower  a 
railway  company  to  divert  the  course  of  any  roads 
"in  order  the  more  conveniently  to  carry  the 
same  over  or  under  or  by  the  side  of  the 
railway  as  the^  may  think  proper."  But 
that  argument  ignores  some  of  the  words  of 
the  section,  and  also  the  series  of  authorities 
which  have  been  referred  to  by  mv  Lord.  As 
is  shown  by  some  of  the  words  at  the  beginning 
of  the  section,  the  section  was  passed  to  give 
certain  powers  to  railway  companies  "for  the 
purpose  of  constructing  the  railway ; "  and  more- 
over the  words  in  the  last  paragraph  of  it  before 
the  proviso  give  power  to  the  companies  to  do 
"  all  other  acts  necessary  for  making,  maintain- 
ing, altering,  or  repairing  and  using  uie  railway." 
Under  the  words  of  this  section,  as  was  pointed 
out  by  Cockbum,  O.J.,  in  Bea.  v.  The  Wycombe 
Railway  CoTnpany  (uhi  8up.),  the  powers  given  by 
the  section  are  confined  to  matters  which  are 
necessary  to  the  construction  of  the  railway.  It 
must  be  shown  that  the  diversion  was  necessary 
to  the  construction  of  the  railway  before  the 
most  convenient  way  of  carrying  out  the  diversion 
need  be  considered.  In  the  present  case  there  was 
no  constructional  necessity  to  carry  the  old  road 
across  the  line  by  a  bridge.  The  company's 
private  Act  gave  them  power  if  they  choose  to 
carry  the  rof^  across  the  line  on  a  level.  To  this 
Mr.  Marshall  replied  that  in  effect  the  court  would 
be  holding  that  under  this  section  the  company 
was  obli^d  to  cross  the  old  road  on  a  level, 
whereas  the  section  in  point  of  fact  merely  says, 
"  it  shall  be  lawful  for  the  company "  to  do  so, 
that  is  to  say,  the  company  had  under  the  section 
an  option  to  make  a  level  crossing  or  a  bridge  as 
they  pleased.  I  agree  that  the  section  gave  the 
company  an  option,  but  if  the  company  claim  to 
divert  the  road  as  well  as  canr  it  over  by  a 
bridge,  they  must,  under  sect.  16,  prove  a  con- 
structional necessity  for  the  diversion.  It  is  quite 
clear  to  my  mind  that  there  is  no  evidence  before 
us  showing  any  such  constructional  necessity  as 
would  justify  moving  this  road  347  yards  away. 
The  case  is  carried  further  when  we  look  at  the 
facts  as  to  the  titie  to  the  bridse  and  its 
approaches.  It  appears  that  the  omy  piece  of 
land  purchased  by  the  company  was  the  piece  on 
which  the  bridge  itself  stands.  That  would  be  a 
very  extraordinary  state  of  facts  if  the  bridge 
and  its  approaches  were  made  uuder  sect.  &, 
Then  we  Imve  the  fact  that  though  the  company 
have  done  some  repairs  to  the  bridge  they  nave 
never  repaired  the  approaches,  and  further  than 
this  we  have  the  fact  that  the  highway  authority 
themselves  some  years  ago,  when  the  circum- 
stances of  the  making  of  the  new  road  were 
fresher  in  tiieir  knowledge,  absolutely  made  an 
arrangement  with  Mr.  Assheton  Smith,  an  ad- 


joining landowner,  by  which  he  did  the  repairs 
for  them.  I  agree  with  every  word  of  the  judg- 
ment of  Wills,  J.,  and  I  think  that  the  appeal 
must  be  dismissed. 

RoMSR,  L.J. — ^I  agree  that  the  appeal  must  be 
dismissed,  and  upon  this  short  ground.  In  my 
opinion  the  true  conclusion  to  be  drawn  from  the 
facts  before  us  is  that  the  road  in  question  was  a 
new  road,  or  separate  road,  and  was  not  made, 
nor  purported  to  be  made,  in  exercise  of  the 
powers  of  diversion  g^ven  to  the  company  by 
sect.  16  of  the  Bailway  Clauses  Consolid^on  Act 
1845.  It  was  not  made  by  way  of  a  diversion  of 
the  old  road.  ^^^ 


Solicitor  for  the  railway  company,  C  H,  Mcuon, 
Solicitors  for  the  district  council,  Jaques  and 
Co,,  for  W.  Thornton  Jones,  Bangor. 
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AprU  18, 19,  and  28, 1899. 

(Before  Stirling,  J.) 

NicHOLL  V,  Epping  Usban  Dibtbict 
GoxTNCii..  (a) 

Local  government — Local  authority — Poioen — 
Power  to  remAire  sufficient  water-closet  to  he  pro- 
vided— Besolviion  requiring  adoption  of  suck 
closet  in  each  case — ifotice  in  accordance  ihers- 
unth-^Validity^Public  HeaUh  Act  1875  (38  3l 
39  Vict.  c.  55),  s,  36. 

Plaintiff  was  the  owner  of  four  cottages,  each  of 
which  had  a  privy  attached  to  it.  The  defei^ 
dants*  district  inspector  having  inspected  Asse 
premises  reported  to  the  defendants  that  a  suffi-^ 
dent  water-closet  was  necessary  in  each  case. 
The  defendants  thereupon,  having  considered 
the  matter,  resolved  that  such  a  closet  w<u  neces- 
sary in  each  case,  and  gave  the  plaintiff  notice 
thai  if  the  same  were  not  provided  tnthin  a 
Ivmited  time  they  should  do  the  work  themselves. 
The  notice  not  having  been  complied  with  a/nd 
the  defendants  proceeding  to  do  the  work,  on  a 
motion  by  the  plaintiff  to  restrain  them  from  so 
doing : 

Held,  that  the  notice  was  valid  under  sect.  36  of 
the  Public  Health  Act  1875. 

Wood  v.  Corporation  of  Widnes  (77  L.  T.  Sep. 
779)  distinguished. 

Tinkler  v.  Wandsworth  District  Board  of  Works 
(30  L.  T.  Bep.  146)  considered. 

Vestry  of  St.  Luke  v.  Lewis  (5  L.  T.  Bep.  608) 
approved. 

This  was  a  motion  made  on  behalf  of  the  nlain- 
tiff  for  an  injunction  to  restrain  the  oefefli- 
dants,  the  local  sanitary  authority,  from  entering 
upon  any  of  the  plaintiff's  messuages  or 
premises  and  interfermg  with  or  pulling  down 
the  plaintiff's  privies  and  converting  them  into 
water-closets. 

The  plaintiff  was  the  owner  of  four  cottages  at 
Epping,  which  were  let  to  tenants  and  rated  at 
sums  varying  from  32. 15«.  to  4Z.  a  year. 

Each  cottage  had  a  privy  attached  to  it. 

On  the  25th  May  1898  the  district  inspector 
made  reports  to  the  ooundl  in  respect  of  each  g 

(a)  Exported  hj  A.  W.  Ohjlstib,  Esq.,  BMTtBt«r-ftt-L«w. 
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theee  cottages.  They  were  all  in  the  same  terms, 
namelj,  tbat  in  pur«Tianoe  of  sect.  36  of  the 
PabHc  Health  Act  he  had  examined  the  house 
and  found  that  there  was  an  insufficient  priyy, 
earth  cloeet^  or  water-closet,  and  that  he  had  given 
notice  to  the  owner  requiring  within  a  limited 
time  a  sufficient  water-closet  to  be  supplied. 

It  appeared  from  the  evidence  that  each  house 
had  be^  considered  separately  by  the  inspector, 
and  that  in  respect  oi  each  house  the  existing 
accommodation  was  insufficient  and  ought  to  he 
replaced  by  a  water-closet. 

On  the  same  date  the  above-mentioned  report 
waa  read  at  a  meeting  of  the  council.  The 
inspector  attended,  and  was  consulted  as  to  each. 
Thereupon  the  council,  having  resolved  that 
water-closete  in  each  case  were  necessary,  caused 
notices  to  be  given  to  the  plaintiff  in  respect  of 
each  house,  requiring  him,  in  pursuance  of  the 
provisions  of  the  Public  Health  Act  1875,  within 
ox  months  to  provide  a  sufficient  water-closet. 
That  notice  had  not  been  complied  with,  and  the 
defendante  were  proceeding  to  exercise  their 
statutory  powers  and  do  what  was  required  to  be 
done  by  the  notice. 

This  motion  was  then  made  to  restrain  them 
from  acting. 

Upjohn,  Q.O.  and  P.  8.  Stokes  for  the  motion. 
— ^We  submit  that  on  the  true  construction  of 
sect  36  of  the  Public  Health  Act  1875  what  is 
left  to  the  council  is  the  question  of  sufficiency, 
and  what  is  left  to  the  owner  is  the  form  of 
accommodation.  [They  referred  also  to  secte.  37, 
38,  38,  40,  41,  42,  44,  57,  and  91.]  A  number  of 
sections  show  that  privies  still  exist  as  an  authorised 
form  of  aooommoaation : 

Bamet  v.  Lashey,  79  L.  T.  Bep.  408. 

The  defendante  have  in  fact  proceeded  on  a  general 
scheme,  which  they  cannot  legally  do  : 

Wood  V.  Oiyrporation  of  Widnea,  77  L.  T.  Bep.  806  ; 
(1898)  1  Q.  B.  463. 

The  section  in  the  Metropolis  Management  Act 
1855  (sect.  81)  relied  on  oy  the  defendante  is  a 
repealed  section.  The  words  there  are  similar  to 
those  in  sect.  36.  In  Tinkler  v.  Wandsworth 
Board  of  Works  (2  D.  G.  &  J.  261)  it  was  held  not 
within  ihe  power  of  the  board  to  insist  on  a  new 
kind  of  accommodation.  The  contrary,  however, 
was  held  in 

Vestry  oj  8t,  Luke  v.  LeuyiSy  5  L.  T.   Bep.  608 ; 
1  B.  A  S.  865. 

On  that  case  the  defendante  rely. 

Macmorran,  Q.O.  and  E,  A,  Parkyn  for  the 
defenduite. — The  moment  a  local  authority  have 
determined  what  course  to  pursue,  the  stetute 
gives  an  appeal  to  the  Local  Government  Board, 
and  it  is  to  them  the  question  must  be  referred. 
We  admit  that  there  is  no  jurisdiction  to  give 
notice  under  a  general  scheme.  That  has  never 
been  doubted  since  Tinkler  v.  Wandsvoorth  District 
Board  of  Works  (uhi  sup.).  The  surveyor  has 
given  a  detailed  report,  and  notice  was  given 
requiring  a  water-closet  to  be  provided  in  each 
■case.  Vestry  of  8t  Luke  v.  Lewis  {uhi  ^JJjP.)  was 
decided  on  exaxstly  the  same  words.  In  Wood  v. 
Gorporation  of  Wid/nes  (uhi  sup,)  Lawrance,  J. 
says  that  a  local  authority  might  require  a  water- 
closet  to  be  substituted  for  a  privy  in  a  proper 
-case.    That  has  been  decided  under  sect.  91 : 

WhUaker  v.  Derby  Local  Board,  55  L.  J.  8,  M.  C. 


This  court  will  not  interfere  with  the  discretion  of 
the  vestry : 

Rohvneon  v.  SunderUmd  Corporation^  78  L.  T.  Bep. 
194. 

There  must  be  evidence  of  no  sufficient  acconmio- 
dation.  That  gives  jurisdiction  to  say,  "Ton 
must  supply  a  proper  water-closet."  The  appeal 
to  the  Local  dovemment  Board  is  provided  by 
sect.  268. 

Upjohn,  Q.C.  in  reply. — [Stirling,  J. — What 
is  the  meaning  of  the  words  in  sect.  36,  *'  or  either 
of  them  as  the  case  may  require  "  P]  We  submit 
that  those  words  apply  to  the  previous  words, 
"  privy  or  ashpit,"  and  do  not  confer  the  jurisdic- 
tion contended  for  on  behalf  of  the  defendants. 
The  Lord  Chief  Justice  in  Vestry  of  St  Luke  v. 
Leufis  {uhi  sup.)  overlooked  the  true  meaning  of 
those  words.  There  is  no  authority  for  the  state- 
ment that  when  in  a  particular  case  the  accom- 
modation is  found  insufficient  the  local  authority 
may  direct  what  the  new  form  of  accommodation 


shaJl  be. 


Our.  adv,  vuU, 


April  28. — Stirling,  J.  (after  steting  the  facte 
continued :) — Now,  it  was  admitted  that  the  plain- ' 
tiff  could  not  in  this  court  impeach  the  report  of 
the  inspector.  K  the  plaintiff  was  dissatisfied 
in  res}>ect  of  it,  his  course  was  to  appeal  to  the 
Local  Government  Board  under  sect.  268  of  the 
Public  Health  Act  1875.  Upon  the  motion  two 
objections  were  taken  to  the  defendants'  proceed- 
ings— first,  that  the  local  authority  were  acting  in 
pursuance  of  a  general  scheme  to  obtain  a  supply 
of  water-closete  in  the  place  of  the  existing 
privies.  But  the  evidence  before  me  does  not 
seem  to  show  this,  and,  indeed,  the  learned 
counsel  for  the  plaJntiff  did  not  insist  on  this  in 
his  reply.  The  second  objection  which  was  teken 
in  reply  was  this  :  That  the  defendants  had  no 
authority  to  require  the  plaintiff  to  provide 
water-closets  in  the  place  of  the  privies.  The 
determination  of  that  question  turns  on  sect.  36 
of  the  Public  Health  Act  1875.  Before  I  read 
that  section  I  will  read  sect.  35,  which  provides 
as  follows  :  "  It  shall  not  be  lawful  newly  to  erect 
any  house  or  to  rebuild  any  house  pulled  down  to 
or  below  the  ground  floor  without  a  sufficient 
water-closet,  eaxth  closet,  or  privy  (e)  and  an  ash- 
pit furnished  with  proper  doors  and  coverings. 
Any  person  who  causes  any  house  to  be  erected 
or  rebuilt  in  contravention  of  this  enactment 
shall  be  liable  to  a  penalty  not  exceeding  twenty 
pounds."  Sect.  36 :  "  If  a  house  within  the  district 
of  a  local  authority  appears  to  such  authority  by 
the  report  of  their  surveyor  or  iuspector  of 
nuisances  to  be  without  a  sufficient  water-closet, 
earth  closet,  or  privy,  and  an  ashpit  furnished 
with  proper  doors  and  coverings,  the  local  autho- 
rity snaJi  by  written  notices  require  the  owner  or 
occupier  of  the  house  within  a  reasonable  time 
therein  specified  to  provide  a  sufficient  water- 
closet,  earth  closet,  or  privy,  and  an  ashpit 
furnished  as  aforesaid,  or  either  of  them,  as  the 
case  may  require.  If  such  notice  is  not  complied 
with,  the  local  authority  may,  at  the  expiration 
of  the  time  specified  in  the  notice,  do  the  work 
thereby  required  to  be  done,  and  may  recover 
in  a  summary  manner  from  the  owner  the 
expenses  incurred  by  them  in  so  doing,  or  may 
by  order  declare  the  same  to  be  private  improve- 
ment expenses."     There  are  other  sections  which 
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I  need  not  refer  to  which  recognise  that  accom- 
modation of  this  kind  may  be  provided  in  the 
shape  of  privies.  Therefore  it  is  quite  clear  that 
the  Xegislatore  has  not  prohibited  the  erection  of 
priiriefl.  The  question  is  whether  the  local  autho- 
rity, having  found  the  existing  privy  insufficient, 
have  power  to  call  on  the  owner  to  provide  a 
sufficient  water-closet,  subject,  of  course,  to  his 
right  of  appeal  to  the  Local  Government  Board, 
similar  to  that  which  admittedly  exists  as  to  the 
sufficiency  of  the  existing  accommodation.  The 
material  and  important  words  are  these,  which  are 
in  the  first  part  of  clause  36  :  "or  either  of  them 
as  the  case  may  require."  It  is  contended  on 
behalf  of  the  plaintiff  that  these  words  simply 
refer  to  the  words  "  privy  or  ashpit."  The  con- 
tention of  the  defendants  is  that  these  words 
extend  to  and  relate  to  the  three  matters  men- 
tioned in  the  clause  as  to  which  provision  may  be 
required  to  be  made,  namely,  "water-closet,  earth 
closet,  or  privy,  or  ashpit.  Simply  looking  at 
the  langua^  of  the  Act  and  as  a  matter 
of  construction  of  these  words  "  or  either  of  them 
as  the  case  may  require,"  when  they  are  read  in 
their  natural  and  ordinary  acceptation  they  have 
not  the  narrow  meaning  contended  for  by  the  plain- 
tiff for  the  reasons  which  were  eiven  in  the  argu- 
ments used.  Under  that  Act  uiej  onght  to  have 
what  seems  to  me  their  natural  meaning.  But 
before  I  deal  more  particularly  with  that  I  will 
refer  to  some  cases  which  were  cited  in  argument. 
There  is  admittedly  no  case  which  is  precisely 
in  point.  That  section  of  the  Act  was  considered 
hy  the  Court  of  Appeal  in  the  case  of  Wood  v. 
Corporation  of  Widnes  {ubi  stip.),  but  the  point 
which  fell  for  determination  there  was  not  that 
which  I  have  to  consider.  In  that  case  the  local 
authority  were  not  content  with  limiting  their 
notice  to  requiring  the  owner  of  property  to  pro- 
vide, as  is  the  case  here,  simply  a  sufficient  water- 
closet,  but  required  the  owner  to  provide  a 
water-closet  of  a  particular  kind.  It  was  held 
that  in  that  respect  they  had  gone  beyond  the 
powers  the  Act  conferred  on  them,  and  that  the 
owner  was  entitled  to  provide  accommodation  not 
of  a  required  kind,  but  according  to  his  own 
views,  so  long  as  it  was  sufficient.  On  that  point, 
as  I  have  said,  the  case  differs  from  that  with 
which  I  have  to  deal,  and  the  expressions  in  the 
judgments  of  the  judges  who  ui^n  constituted 
the  Court  of  Appeal,  although  of  some  importance, 
are  directed  to  that  question,  and  not  to  the  one 
I  have  to  decide.  Reference,  however,  was  made 
to  some  provisions  in  the  Metropolis  Manage- 
ment Act  1855,  8.  81,  which  are  very  similar, 
though  differing^  a  little  in  language  from  those 
of  the  Public  Health  Act.  That  section  begins 
with  a  provieion  very  similar  to  that  contained 
in  sect.  35 :  "  It  shall  not  be  lawful  newly  to 
erect  any  house  or  to  rebuild  any  house  pulled 
down  .  .  .  without  a  sufficient  water-closet 
or  privy  and  ashpit,"  and  then  follows  a  penalty. 
Then  follows,  as  in  the  case  of  sect.  36,  this  :  "  If 
at  any  time  it  appear  to  the  vestiy  or  district 
board  of  such  parish  or  district  that  any  house  in 
any  such  parish  or  district,  whether  built  before 
or  after  the  commencement  of  this  Act,  is  without 
a  sufficient  water-closet  or  privy  or  ashpit  fur- 
nished with  proper  doors  and  coverings,  and  with 
other  apparatus  and  works  as  afoi^said,  the 
vestry  or  district  board  shall,  in  case  the  same 
can  be  provided  without  dibturbing  any  bmlding. 


g^ve  notice  in  writing  to  the  owner  or  oooapier 
of  such  house  requiring  him  forthwith,  or  wiuim 
such  reasonable  time  as  shall  be  specified  in  sach 
notioe,    to   provide  a    sufficient  water-closet  or 
privy  and  aahpit   so  furnished  as  aforesaid,  or 
either  of  them,  as  the  case  may  require."    Bat 
the  words  in  the  second  part  of  the  clause  are 
somewhat  different.     It  aoes  not  say  that  the 
local  authority  may  do  the  work  required  by  such 
notice,  Ac.,  but  *'  it  shall  be  lawful  for  the  vestry 
or  district  board  to  cause  to  be  constructed  a 
sufficient  water-closet   or  privy  and  ashpit,   or 
either  of  them,  or  do  such  other  works  as  the 
case  may  require."     That  has  been  the  subject 
of  decision  more  than  once.      The  two   more 
important  decisions  are,  first,  that  of  Tinkler  v. 
Wandavforth  Distriet  Board  of  Works  {ubi  mp.), 
where  Knight- Bruce,  L.J.  expresses  an  opinion 
to  the  effect  that  the  local  autnority  in  that  ease 
was  not  entitied  under  the  Act  to  issue  a  notioe 
directind^  a  water-closet  to  be  substituted  for  a 
privy.    In  the  course  of  his  judgment  he  says: 
"  Remarkable  as  some  of  the  provisions  of  that 
Act  seem  to  me  to  be,  I  am  of  opinion  that  they  do 
not  deal  with  rights  of  property  in  such  a  way  as 
the  defendants  contend  that  they  do,  nor  can  I  find 
in  the  two  statutes  or  either  of  them  any  warrant 
for  what  the  defendants  have  been  attempting 
and   now  insist   on."     Turner,    L.J.    abstainea 
from  expressing  any  opinion  on  that  point.    He 
says,  after  referring  to  the  section :   "  Whether 
this  conclusion  is  well  founded  and  whether  the 
powers  given  by  this  Act  are  such  as  that  no 
abuse  of  them  could  be  committed  which  would 
warrant  the  interference  of  this  court,  I  do  not 
intend  to  give  any  opinion  whatever,  for  the  defen- 
dants' argument  plainl;)r  rests  on  the  hypothesis 
that  the  case  falls  within  the  Act,  and  I  am  of 
opinion  that  this  case  does  not   fall  within  it." 
He  based  his  judgment  on  the  defendants  admit- 
ting their  desire  to    enforce  a  gnieral  scheme 
without  exercising  their  discretion  in  every  par- 
ticular case,  which  it  is  quite  clear  they  were  not 
entitied  to  do.    That  decision,  therefore,  rested 
on  other  grounds  than  those  with  which  I  have  to 
deal,  but  the  precise  point  under  that  Act  came 
before  the  Court  of  Queen's  Bench,  consisting  of 
Oockbum,  C.J.,  Wightman,  J.  andCrompton,«l.,  in 
the  case  of  the  Vestry  ofSt  Luke  v.  Lewis  {ubi  sup.). 
There  the  court  came  to  the  conclusion  that  the 
laneuage  of  the  Act  did  confer  the  power  con- 
tended   for    by    the    local    authority.     All   the 
learned  judges,  however,  rested  their  judgments 
on    the    latter    portion    of    the    section.     They 
decided,  as  it  seems  to  me,  that  the  words  "  or 
either  of  them  as  the  case  may  require "  in  that 
portion  of  the  section  refers  to  the  notice — that 
they  have  the  meaning  contended  for  by  the  local 
authority  here,  but  in  arriving  at  that  conclusion 
they  rested  themselves  largely  upon  the  latter 
part  of  the  section  in  which  the  words  "  or  either 
of  them  as  the  case  may  require  "  occur.    That 
language  differs  certainly  from  that  of  the  Public 
Health  Act  1875.    Cockbum,  O.J.  says :  "  On  the 
part  of  the  vesby  it  is  urged  that  they  were  right 
in  holding  that  the  privies  attached  to  those  honses 
were  insufficient,    while    the  contention  of  the 
respondent  is  that  although  the  vestry  might  have 
directed  him  to  alter  those  privies  so  as  to  make 
them  sufficient,  they  could  not  order  water-closets 
to  be  put  up  in  place  of  them.    I  do  not  see  that 
such  is  the  necessary  effect  of  the  language  of  tbe 
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Act ;  quite  the  oontnury.  Power  is  given  to  the 
tetAxjy  Ac,  to  caoae  to  be  conBtracted  a  soffioient 
water-cloeet  or  privj,  '*  or  either  of  them/'  which 
last  words  seem  very  strong  to  show  that,  if  the 
£act  is  once  established  tmit  there  is  an  insuffi. 
aent  privy,  they  are  to  have  aathority  to  order  a 
water-closet  or  privy  in  the  alternative."  Then 
he  gives  his  reasons,  to  which  I  mast  not  refer  in 
detail,  and  oontinues:  "It  is  right  and  proper 
that  snch  an  aathority  should  be  vested  in  the 
local  board."    The  two  other  learned  judges  also 

Sive  judgment  on  iho  lines  which  occur  in  the 
tter  part  of  the  section.    Now  before  me  what 
was  relied  on  in  argoment  as  showing  that  I 
ooffht  not  CO  act  upon  the  view  taken  by  the 
defendants  was  thiA- that  it  was  conferring  on 
the  local  authority  too  large  an  interference  with 
the  rights  of  property.     This  view  commended 
itself  to  Knight-Bmoei  L.J.  in  Tinkler  v.  Wanda- 
worth  UUtriet  Boa/rd  of  Works  {ubi  «ttp.),  and  I 
can  onlj  say  it  must  be  duly  regarded     On  the 
•other  band,  in  the  case  in  the  Queen's  Bench 
to  which  I  have  referred,  the  Lord  Chief  Justice 
stated  his  reasons  why  such  an  interference  with 
iiie   rights    of   property  by  a    local    authority 
may   to  right  and  proper.     And  that  did  not 
•deter  the  court  from  giving  effect  to  the  language 
of  the    Act    in  that  case.     I    may  point   out 
ikofr— that,  although  the  language  of  the  Public 
Health   Act   differs    from    that  of   the  Metro- 
polis Management  Act  1855,  yet  if,  under  sect.  36 
of  the  Public    Health  Act,  notice  is  given  in 
the  «xact    terms  of  the  Act,  which  according 
even  to  the  plaintiff's  contention  are  wide,  then 
on  a  notice  to  proride  a  sufficient  water  doset, 
Ac.,  as  required  by  the  Act,  power  is  given  to  the 
local  antiiority  if  that  nodce  is  not  complied  with 
itself  to  do  the  work  thereby  required  to  be  done. 
The  discretion  as  to  the  mode  in  which  it  is  to  be 
performed  must  ultimately  be  ffiven  to  the  local 
Doard.    It  oonld  not  be  contended  on  the  reading 
of  that  notioe  in  that  form  that  they  had  not  the 
right  of  doing  it  in  any  way  that  the  circum- 
stances of  the  case  might  require.    It  was  also 
asid  in  view  of  the  law  contended  for  by  the 
defendants  that,  if  the  owner  provided  accommo- 
dation in  acoordance  with  sect.  35,  he  might  in  a 
short  time  be  compelled  under  sect.  36  to  provide 
aoeommodation  also  under  that  section.    That 
could  only  happen  in  one  of  two  events :  First,  on 
the  local  authority  finding  the  accommodation 
provided  insufficient ;  and,  secondly,  that  the  cir- 
comBtances  of  the  particular  case  required  another 
tind  of  accommodation.    On  both  of  these  points 
the  owner  would  have  the  right  of  appeal  to  the 
Local  Government  Board.  On  the  whole,  although 
the  enactment  is  not  so  clear  as  that  in  the  Metro- 
polis Management  Act  1855, 1  think  its  language 
is  sufficient  to  confer  the  power  claimed  by  the 
defendants,  and  that  there  is  no  sufficient  reason 
for  holding  the  contrary.    The  motion  ought  to 
be  refused ;  costs  to  be  costs  in  the  action. 

Solicitors :  PoumaU  and  Co.,  for  Trotter, 
Epping;  Bohbine,  Billing,  and  Co,,  for  Creed, 
Epping. 


Friday,  March  10,  1899. 

(Before  Kbkbwich,  J.) 

Fbabnlby  V,  Limbhousb  Boajeid  of  Works,  (a) 

Metropolis — Street —  Widening — Land —  Houses-^ 
Severance  —  Bight  of  pre-emption  —  Michcwl 
Angelo  Taylor*8  Act  1817  (57  Oeo,  3,  c.  xxim.), 
88.  80,  96. 

A  local  authority  on  the  27  th  Jan.  1899,  requiring 
about  lift,  from  two  houses  for  the  purpose  of 
widening  a  street,  agreed  to  sell  such  portions 
of  the  houses  as  were  not  required,  to  the  owner 
of  warehouses  on  the  opposite  side  of  the  street. 

On  the  Ibth  Feb.  1899  the  local  authority  by 
resolution  made  an  adjudication,  and  on  the 
16th  Feb.  gave  the  owner  of  the  two  houses  notice 
to  treat. 

Ine  oumer  brought  this  action  against  the  local 
authority. 

Held,  that  the  defendants,  at  the  tims  they  gav& 
notice  to  treat,  having  a  purchaser  ready,  and 
not  having  given  the  plaintiff  the  option  of  pur- 
chasing  the  portions  of  his  houses  not  required 
for  the  widening  of  the  street,  the  adjudication  of 
the  Ibth  Feb.  1899  was  wrong  ana  ultra  vires, 
and  there  must  be  a  perpetual  injunction  to 
restrain  the  defendants  from  proceeding  on  their 
notice  to  treat  dated  the  16th  Feb.  1899. 

This  was  an  action  by  the  plaintiff  Walter 
George  Feamley,  the  owner  in  fee  simple  of  two 
houses,  Nos.  25  and  26,  Wapping-wall,  against 
the  defendants,  the  Limehouse  B<Mu:d  of  Works, 
claiming  a  declaration  that  an  adjudication  bj 
resolution  of  the  defendants  dated  the  15th  Feb. 
1899,  in  so  far  as  it  affected  the  plaintiff,  waa 
wrong,  and  vMra  vires,  and  for  an  injunction. 

The  writ  was  issued  on  the  23rd  Feb.  1899,  and 
on  the  25th  Feb.,  in  pursuance  of  special  leave, 
notice  of  motion  was  given  on  behalf  of  the 
plaintiff,  that  the  defendants  might  be  restrained 
by  injunction  until  trial  of  the  action  or  further 
order  from  proceedmg  with  a  notice  to  treat 
dated  the  16th  Feb.  1899,  and  from  selling  or  dis- 
posing  of  any  part  of  the  plaintiff's  property  until 
it  had  been  first  offered  for  sale  to  the  plaintiff. 

It  appeared  that  certain  warehouses  on  the  side 
of  Wapping-wall  opposite  to  the  plaintiffs 
houses  were  leased  by  Henry  Ward,  the  owner  of 
the  fee,  to  the  firm  of  Anderson,  Weber,  and 
Smith. 

By  an  agreement    made  the  27th  Jan.  1899 
between  Anderson,  Weber,  and  Smith  of  the  first 
part,  Heniy  Ward  of  the  second  part,  and  the 
Limehouse  Board  of  Works  of  the  third  part, 
after  reciting  that  a  scheme  had  beenproposed  for 
the  widening  and  improvement  of  Wapping-wall, 
and  that  various  pieces  of  land  and  houses  should 
be  thrown  into  the  street  for  this  purpose,  it  was 
agreed  that  when  the  consent  of    the  London 
County  Council  to  the  purchase  by  the  board, 
under  their  statutory  powers,  of  the   premises 
Nos.  25  and  26,  Wapping-wall,  should  have  been 
obtained,  the  board  should  take  the  necessary 
steps  to  acquire  the  same  for  the  purpose  of 
widening  the  street,  and  upon  the  completion  of 
such  widening,  if  Henry  Ward  should  have  then 
paid  to  the  board  one  moiety  of  the  total  cost  of 
acquiring  the  premises,  the  board  should  execute 
to  him  a  conveyance  of  those  portions  of  the  site 
of  Nos.  25  and  26  Wapping-wall,  which  were  not 

(a)  Bsported  by  Fbavcis  E.  Ady,  Esq.,  B«rriiter-fti-Law. 
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required  for  the  widening  of  the  street.  About 
lift,  were  required  for  this  purpose.  The 
scheme  was  approved  bj  the  liondon  County 
Council,  who  promised  to  contribute  4002,  being 
one-half  of  the  estimated  cost  of  effecting  the 
improvement. 

On  the  15th  Feb.  1899,  by  a  resolution  of  the 
Limehouse  Board  of  Works,  it  was  resolved  that 
a  part  of  the  street,  called  Wapping-wall  should 
be  improved  and  widened  under  the  powers  vested 
in  the  board  by  57  Greo.  3,  c.  xxix.,  and  of  the 
Metropolis  LociJ  Management  Acts,  and  that 
certain  houses,  including  Nos.  25and  26,  Wapping- 
wall,  prevented  such  improvement  and  widening, 
and  that  possession  of  the  same  was  necessary  to 
carry  out  such  improvement. 

On  the  16th  Feo.  1899  notice  to  treat  in  respect 
of  these  two  houses  was  given  by  the  defendants 
to  the  plaintiff  pursuant  to  sect.  80  of  57  Geo.  3, 
c.  xzix. 

By  his  affidavit  the  plaintiff  alleged  that  when 
the  resolution  of  the  l5th  Feb.  1899  was  passed 
the  defendants  knew  that  only  a  narrow  strip  of 
the  plaintiffs  land  and  premises  was  required, 
and  that  the  notice  to  treat  was  given  for  the 
purpose  of  obtaining  the  whole  of  the  two  houses, 
ana  to  sell  what  was  not  required  to  Anderson, 
Weber,  and  Smith,  and  to  deprive  the  plaintiff 
of  his  right  of  pre-emption  under  the  statute 
^7  Geo.  3,  c.  xxix,  s.  96. 

In  an  aJGdavit  filed  on  behalf  of  the  defendants 
it  was  stated  that  the  defendants  had  no  inten- 
tion of  injuring  the  plaintiff  by  the  agreement 
of  the  27th  Jan.  1899,  and  they  admitted  the 
plaintiff's  right  of  pre-emption  under  the  statute. 

Bv  consent  the  motion  was  treated  as  the  trial 
of  the  action. 

Warrington,  Q.C.  and  T.  L,  WUkinson  for  the 
plaintiff.— The  adjudication  of  the  15th  Feb.  1899 
IS  ultra  vires,  and  the  plaintiff  is  entitled  to  an 
injunction : 

Qard  y.  Commissioners  of  Sewers,  52  L.  T.  Sep. 
827 ;  28  Ch.  Div.  486. 

P.  B.  Lambert  for  the  Limehouse  Board  of 
Works. — ^The  case  of  Gard  v.  Commisnoners  of 
Sewers  was  one  of  land,  and  not  buildings.  Here 
the  board  thought  the  houses  would  be  so  much 
affected  that  the  owner  would  be  entitled  to  f>ay 
**  You  cannot  mutilate  the  houses ;  you  must  take 
the  whole."  That  right  should  oe  reciprocal. 
Bowen,  L.J.,  at  p.  513  of  28  Ch.  Div.,  said  :  "  Our 
present  decision  only  applies  to  lands,"  and  the 
same  rule  might  not  apply  to  a  house.  *'  That 
would  be  a  question  of  fact  in  each  case."  In 
TetUiere  v.  Vestry  of  8t,  Mary  AbhoHs  (53  L.  T. 
Bep.  422 ;  30  Ch.  Div.  642)  Pearson,  J.  refers  to 
the  remarks  of  Bowen,  L.J.  That  case  was  de- 
cided on  different  grounds.  In  Lynch  v.  Commis- 
sioners of  Sewers  (64  L.  T.  Rep.  699 ;  32  Ch.  Div. 
72)  an  injunction  was  granted  because  the  com- 
missioners had  no  power  to  alter  the  level  of  the 
street,  only  to  widen  it.  The  words  of  sect.  80  of 
57  Geo.  3,  c.  xxix.,  show  that  a  local  authority  can 
take  more  than  they  want : 

Gordon  v.  Vestry  of  8t  Mary  Abbotts,  71  L.  T.  Bep. 
196 ;  (1894)  2  Q.  B.  742. 

Kekewich,  J. — ^The  only  substantial  distinc- 
tion between  this  case  and  that  of  Crard  v.  Com- 
missioners  of  Sewers  (52  L.  T.  Rep.  827 ;  28  Ch. 
Div.  486),  as  pointed  out  by  Mr.  Lambert,  is,  that 
there  the  property  consisted  of  land  from  which 


the  houses  had  disappeared,  and  here  we  axe 
dealing  with  houses.  Bowen,  L.J.  takes  care  to 
reserve  the  question  how  far  the  doctrine  laid  down 
in  that  case  may  affect  future  cases  as  to  hooaea, 
and  says,  at  p.  513  of  28  Ch.  Div. :  "  That  would 
be  a  question  of  fact  in  each  case."  Here  I  have  the 
fact  that  the  defendants  were  influenced  in  their 
proceedings  to  some  extent  at  le&st  by  the  ag^ree- 
ment  for  sale  to  Ward.  How  far  they  were 
influenced  I  cannot  determine;  but  whether,  if 
there  had  been  no  agreement,  they  would  still 
have  purchased  the  entire  houses,  1  cannot  say. 
As  a  matter  of  fact,  they  gave  notice  to  treat 
because  they  had  a  purchaser  ready.  The  result, 
as  it  seems  to  me,  is,  there  is  a  want  of  honesty 
in  the  sense  that  Baggallar,  L.J.  explains  it  in 
Oard  V.  Commissioners  of  Sewers,  at  p  507  of  28 
Ch.  Div.  It  may  be  they  may  still  think  it 
necessary  to  purchase  the  whole  of  the  property, 
and  so  then  give  notice  to  treat;  but  in  that 
case  they  must  begin  de  novo.  They  cannot  come 
forward  and  say,  "  We  do  not  wish  to  deprive  the 
plaintiff  of  his  right  of  pre-emption."  Tbat  goes 
to  the  root  of  the  whole  matter,  whether  they  can 
give  the  plaintiff  the  right  of  pre-emption  and 
still  perform  their  agreement  with  Ward.  The 
result  is,  whether  they  intend  to  ffive  fresh  notice 
to  treat  or  not,  they  cannot  be  allowed  to  go  on 
with  the  resolution  and  the  notice  to  treat,  and, 
Mr.  Lambert  agreeing  that  the  motion  shall  be 
treated  as  tiie  l^ial  of  the  action,  there  will  be  a 
perpetual  injunction  with  costs,  as  the  adjudica- 
tion was  wrong  and  ultra  vires, 

Obdeb. — ^Both  parties  by  their  counsel  con- 
senting that  this  matter  shall  be  treated  as  a 
motion  for  jud^^ent,  and  the  defendants  by  their 
counscd  admitting  that  on  the  15th  Feb.  1^9,  the 
date  of  the  said  adjudication  of  the  defendants, 
they  did  not  intend  to  use  more  than  lift  in 
wi^h  next  Wapping-wall  of  the  houses  Noe.  25 
and  26,  Wapping-wall,  but  that  they  intended 
to  sell  the  rest  of  the  said  houses  without  allowing 
any  right  of  pre-emption  to  the  plaintiff,  declare 
that  the  adjudication  of  the  15th  Feb.  18d9  was 
wrong  and  uUra  vires.  Perpetual  injunction  to 
restrain  the  defendants  from  proceeding  on  their 
notice  to  treat  dated  the  16th  Feb.  1899. 

Solicitors  :  Noon  and  Clarke ;  T.  W.  Batclif 
and  Son. 

QUEEN'S   BENCH   DIYISIGN. 

Monday,  Feb,  13, 1899. 

(Before  Lawbancb  and  Channbll,  JJ.) 

Beg.  v.  Justices  of  Manchbstbb.  (a) 

Licensing  Acts — Qualification  to  hold  licence  under 
the  Beerhouse  Act  1840  (3  A  4  Viet.  c.  61),  m.  1, 
2 — Proceedings  of  confirming  authority^-^im^' 
dictum— Certiorari. 

When  a  person  applies  for  a  certificate  thai  he  is 
"  the  real  resident  holder  and  occupier,**  as 
defmed  in  sect.  1  of  the  Beerhouse  Act  1840,  of 
the  premises  in  res]^ect  of  which  he  desires  to  he 
licensed,  the  fvattces  have  no  jurisdicHon  io 
grant  the  cert^icate  unless  the  applicant  cai^ 
prove  that  he  sleeps  on  the  premises. 

The  confirming  authority,  whose  confirmation  tf 
required  for  certain  classes  of  licences,  constiituU 
a  court,  and  consequently  a  wrii  o/oertaoivi 


(a)  Reported  by  J.  Akdrxw  Stbahan,  Baq.,  BftiristoH^lAir. 
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Q.B.  Div.] 


Bbo.  v.  Jubticbb  of  Manchbstbr. 


[Q.B.  Div. 


vnU  lie  if  ihey  have  confirmed  the  grant  of  a 
Ueenee  to  a  person  not  legally  ipAalified  or  other- 
wise granUia  without  jtMrisdietton. 
Se?.  V.  Sharman  (78  L,  T,  Eep.  320 ;   (1898)  1 
Q.  B.  578)  distinguished. 

iLpPLiCATiON  was  made  by  John  BobinBon  on 
tbe  25tk  Aug.  1898  to  the  lioensing  justices  of  the 
city  of  Man^iester  for  a  oertificato  under  sect.  2 
of  the  Beerhouse  Act  1840  to  enable  him  to 
imply  for  a  licence  to  sell  beer  to  be  consumed  on 
the  premisee  at  60,  Cannon-street,  Manchester. 

The  application  was  opposed,  but  was  granted 
by  the  justices. 

When  the  grant  came  before  the  confirming 
authority  on  the  22nd  Sept.  for  confirmation,  the 
attention  of  the  justices  was  directed  on  behalf 
of  an  objeetcNT  to  sect.  1  of  the  Beerhouse  Act 
1840,  which  provides  as  follows  : 

No  Hoenoe  to  sell  beer  .  .  .  shall  be  gzanted  to 
•ay  person  who  shall  not  be  the  real  resident  holder 
•adocoiipier  of  the  dweUmg-honse  in  which  he  shall 
apply  to  be  lioenaed. 

It  was  admitted  that  the  applicant  did  not 
«ieep  on  the  pranises,  but  the  justices  confirmed 
the  grant. 

Rules  nisi  were  then  obtained  for  writs  of 
«aafkiamiM  and  certiorari. 

The  rule  for  a  Tihandamus  called  on  the  justices 
as  licensing  authority  to  show  cause  why  they 
should  not  oe  commanded  to  hear  and  determine 
aoocffding  to  law  the  matter  of  the  application. 

The  rue  for  a  writ  of  certiorari  called  on  the 
justices  to  show  cause  why  a  writ  should  not  issue 
to  remove  into  tiie  High  Court  the  licence  con- 
firmed on  the  22nd  Sept.,  and  granted  on  the  25th 
Auff.,  authorisin|^  John  Bobinson  to  apply  for 
and  hold  an  excise  licence,  and  why  the  licence 
should  not  be  quashed  on  Uie  ground  that  it  had 
been  granted  '*  to  a  person  who  was  not  the  real 
resident  holder  and  occupier  of  the  said  premisee 
oantnury  to  3  &  4  Yict.  c.  61,  s.  1.'* 

The  justices  stated  in  their  affidavit  that  it  was 
proved  to  their  satisfaction  that  the  applicant  was 
a  respectable  person ;  that  he  was  the  tenant  of 
the  premises,  where  he  had  for  some  considerable 
time  carried  on  the  business  of  a  restaurant 
keeper ;  that  his  business  was  well  conducted,  and 
^at  the  applicant  managed  it  himself,  being 
present  on  the  premises  on  weekdays  from  8  a.m. 
until  8  p.m.,  but  that  at  other  times  the  premises 
were  closed  and  uninhabited. 

Trofoers  Humphreys  (C  W.  Mathews  with  him) 
showed  cause.— -l^he  licensing  justices  do  not  sit 
as  a  court,  but  merely  in  an  administrative 
capBicity,  and  so  a  certiorari  will  not  lie : 

Beg.  V.  Sharman^  78  L.  T.  Bep.  320 ;  (1898)  1  Q.  B. 

578; 
Reg,  V.  Bournion,  78  L.  T.  Bep.  230 ;  (1898)  1  Q.  B. 

663; 
Beg,  V.  Gotham,  78  L.  T.  Bep.  468 ;  (1898)  1  Q.  B. 

802; 
B^uXter  v.  Kmt  Justices,  (1893)  A.  C.  556. 

-^vory,  in  support  of  rules. — Beg.  t.  Sharman  is 
listingaishable  from  the  ]>reeent  case.  There  the 
nJe  was  addressed  to  the  justices  as  the  licensing 
committee ;  here  it  is  addressed  to  the  justices  as 
the  confirming  authority.  The  latter  sit  as  a  f uUy 
ooDBtituted  court  with  power  to  award  costs  under 
sect.  43  of  the  Licensing  Act  1872.]  The  distinc 
tion  drawn  between  the  licensing  committee  and 
iihe  confirming  authority  will  not  hold.     If  the 


grant  by  the  licensing  committee  is  an  adminis^ 
trative  and  not  a  iudicial  act,  then  the  cocfirma- 
tion  by  a  bodv  subject  to  the  same  rules  must  be 
the  same.      Further,  licences  to  consume  o£E  the 
premises  require  no  confirmation,  and  why,  if  a 
certiorari  will  lie  to  brine  up  licences  of  another 
kind,  should  it  not  lie  to  bring  up  these  as  well  ? 
As  to  the  mandamus,  even  admitting  that  the- 
justices  misconstrued  the    Act,  it  will  not  lie 
merely  on  that  account,  as  WUls,  J.  pointed  out 
in  Beg,  v.  Gotham  (sup.).     It  would  be  different  if 
they  had  refused  to  consider  the  Act  at  all.    But 
they  heard  and  determined   the    case,   neither 
refusing  to  hear  nor  hearing  what  they  should  not 
have  heard.      Lastly,  the  justices  were  right  in- 
their  construction  of  the  words  "real  resident" 
and  "  dwelling-house  *'  in  the  Act  of  1840.    It  was- 

S roved  that  the  applicant  was  on  the  premises  all 
ay,  and  that  is  sufficient  for  the  purposes  of  the- 
Act.    He  was  the  real  occupier,  and  the  fact  that 
he  was  absent  at  night,  when  the  premises  would 
be  closed  to  the  public,  cannot  disqualify  him. 

Avory  {Llewellyn  Williams  with  him)  in  sup^- 
port  of  ttie  rules. — ^If  there  is  no  remedy  by 
certiorari  or  mandamus,  then  there  is  no  remedT^ 
at  all,  and  the  result  would  be  that  justices  couloi 
grant  certificates  contrary  to  law  with  impunity. 
It  is  clear  that  licensing  justices  cannot  state  a 
case.  [Channell,  J.— -The  holder  of  the  certifi- 
cate could  be  prosecuted,  and  his  certificate,  being, 
void,  would  not  protect  him.]  That  would  be  an* 
inconvenient  remedy.  Here  the  justices  took 
upon  themselves  to  declare  that  a  person  who  was< 
not  resident  on  the  premises,  out  who  only^ 
managed  the  business  carried  on  there,  was  '*  the 
real  resident  holder  and  occupier."  I  contend 
that  they  did  not  misinterpret  the  Act,  but 
deliberately  disregarded  it  on  the  ground  that  the 
Act,  if  strictly  interpreted,  would  cause  hardship. 
They  acted  in  excess  of  their  jurisdiction,  and  a 
mandamus  will  lie  to  tiiem  to  hear  and  determine, 
the  application  for  a  licence  according  to  law  : 

Reg,  V.  Cotham  (ctfp.) ; 

Reg^  V.  Be  Rutzwi,  1  Q.  B.  Div.  55. 

The  applicant  was  not  qualified  to  hold  a  beer'- 
house  licence,  because  a  man's  residence  and 
dwelling-house  is  where  he  sleeps : 

Reg,y,Allmey,  35  J.  P.  534. 

As  to  certiorari,  even  if  it  does  not  lie  to  the- 
licensing  committee,  it  does  lie  to  the  confirming 
authori^.  Sect.  43  of  the  Licensing  Act  1870  savs  :- 
"Any  person  who  appears  before  the  licensmg 
justices  and  opposes  tne  grant  of  a  new  licence 
.  .  .  may  appear  and  oppose  the  confirmation  of 
such  grant  by  the  confirmmg  authority  in  counties- 
or  boroughs;  and  the  confirming  authority  may 
award  such  costs  as  they  deem  just.  .  .  ."  rt 
a  tribunal  can  award  costs  inter  partes,  its  pro- 
ceedings are  sufficiently  judicial  to  make  a 
certiorari  lie. 

Lawsance,  J. — I  think  that  both  these  rules 
should  be  made  absolute.  The  Act  of  1840* 
declares  that  the  holder  of  a  beerhouse  licence 
must  be  "  the  real  resident  holder  and  occupier  " 
of  the  premises,  and  that  must  mean,  on  the 
strength  of  Beg,  v.  AUmeu,  that  he  actually  sleeps- 
there.  The  applicant  <ud  not  sleep  on  the 
premises,  and  he  was  consequently  not  qualified 
to  hold  the  licence.  The  justices  were  therefore 
wrong  in  confirming  the  grant. 
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BbO.  v.  LoWNBBS  AKD  OTHB&8. 


[Q.B.  Drr. 


*  Channbll,  J. — I  am  of  the  same  opinion.  The 
first  question  is  whether  the  conditions  under 
which  the  applicant  was  in  possession  of  the 
premises  were  sufficient  to  qualify  him  to  hold  a 
licence  tinder  the  statute ;  that  is  to  say,  whether 
he  was  the  real  resident  holder  and  occupier.  I 
was  at  first  disposed  to  think  that  the  expression 
*'  real  resident  occupier  *'  meant  that  the  person 
to  whom  the  licence  was  granted  must  oe  the 
person  who,  if  any,  was  the  resident  occupier — 
that  is,  that  he  must  not  he  a  mere  servant  or 
manager.  But  in  Beg.  ▼.  AUmey  (sup.)  it  was 
decided  that  the  house  must  he  a  dwelling-house 
in  the  sense  that  somehody  must  sleep  there. 
That  case,  therefore,  shows  that  no  person  who 
does  not  sleep  on  the  premises  is  entitled  to  a 
licence  under  the  Act  of  1840.  Consequently,  in 
granting  their  certificate  to  Robinson,  the  justices 
exceeded  their  jurisdiction.  They  did,  indeed, 
consider  the  question  of  qualification,  and  decided 
that  he  was  qualified.  But  a  tribunal  cannot 
confer  on  itseli  any  jurisdiction  by  taking  a  mis- 
taken view  of  the  law.  A  certiorari  will  therefore 
lie,  if  it  can  be  further  shown  that  the  grant  of  a 
certificate  by  the  confirming  authority  is  a  judicial 
proceeding.  We  are  bound  by  the  decisions  in 
BouUer  ▼.  Kent  Juetices  (eup,)  and  Beg,  v.  8har- 
man  (sup.) ;  but  Mr.  Avory  nas  drawn  our  atten- 
tion to  a  section  of  the  Licensing  Act  1872,  which 
applies  to  the  present  case  and  distinguishes  it 
from  those  authorities.  The  question  in  those 
cases  arose  with  regard  to  the  proceedings  before 
the  licensing  committee ;  and  Lrord  Herschell,  in 
Boulter  y.  Kent  Justices  (sup.),  pointed  out  that  in 
proceedings  for  the  granting  of  licencen  there  was 
no  controyersy  inter  partes  and  no  lis,  because 
the  decision  whether  or  not  a  licence  should  be 
:granted  was  merely  a  decision  whether  or  not  the 
)^ranting  of  the  hcence  would,  or  would  not,  be 
for  the  public  benefit.  But  here  the  proceeding's 
were  before  the  confirming  authority,  and  provi- 
sion in  the  Act  of  1872  as  to  costs  in  case  of 
objection,  to  which  Mr.  Avory  has  called  our 
attention,  make  the  proceedings  such  that  a 
certiorari  will  lie  As  to  the  mandamus,  I  have 
felt  some  difficulty  which  has  not  been  altogether 
remoyed.  A  mandamus  to  rehear  the  application 
in  the  present  case  is  practically  a  rnanaam/us  to 
refuse  it^  as  the  decision  was  made  in  excess 
of  jurisdiction.  But  the  mandamus  is  not 
seriously  opposed,  and  one  was  granted  in  Beg. 
.y.  Gotham  {sup.)  in  similar  circumstances.  On 
the  authority  of  that  case  I  concur  in  making  the 
rule  absolute. 

Bules    absolute  for    certiorari    and    manda- 
mus. 

Solicitors  for  the  objector:  Lloyd  George, 
Boherts,  and  Co.,  for  Batty,  Ford,  and  Buckley, 
Manchester. 

Solicitors  for  Robinson,  Bower,  Cotton,  and 
Bower,  for  /.  H.  Boardman,  Manchester. 


Monday,  Feb.  13, 1899. 
(Before  Lawba.nob  and  Cha.nnblIh  JJ.) 
Rbo.  v.  Lowndes  and  others,  (a) 

Vaccination — Certificate  of  conscientious  objeeHon^ 
— Non-production  of  Jnrth  certificate — Befuaal — 
Vaccinatum  Act  1898  (61  &  62  Vict.  c.  49),  «.  % 

SUh'S,  1. 

Wlien  the  parent  of  an  unvaccinated  chUd,  who&e 
hirth  has  been  registered,  applies  to  the  justices 
for  a  certificate  of  consdenttous  objection  under 
sect.  2,  sub-sect.  1,  of  the  Vaccination  Act  1898, 
the  justices  are  entitled  to  require  the  production 
of  the  birth  certificate,  and  to  vnthhold  the 
certificate  of  exemption  uniess  or  until  mwck 
birth  certificate  is  produced. 

Rule  nisi  for  a  mandamus  to  justices. 

On  the  19th  Oct.  1898,  the  prosecutor,  Artbur 
Bedford,  applied  to  the  justices  for  the  oouTitr  of 
Buckingham  in  petty  sessions  under  sect  2  of  the 
Yaccination  Act  1898  for  certificates  of  conaeiea- 
tious  objection  to  vaccination  in  respect  of  two 
of  his  children,  whom  he  alleged  to  haye  been 
born  on  the  26th  Aug.  1894  and  the  9tb  March 
1898  respectiyely ;  but  the  justices  refused  to 
allow  him  to  be  sworn  in  support  of  the  applica- 
tion on  the  ground  that  they  had  made  it  a  role 
that,  ajB  a  praliminary,  the  children  should  when- 
eyer  possible  be  identified  by  the  production  of 
their  birth  certificates,  and  ther  adjourned  the 
hearing  of  the  application  until  the  certificates 
should  be  produced. 

The  prosecutor  made  another  application  on 
the  2nd  Noy.,  aod  on  the  16th  Noy.  both  he  and 
his  wife  appeared  before  the  justices  to  proye  09 
oath  the  dates  of  the  children's  birth,  but  they 
did  not  produce  the  birth  certificates,  and  tke 
application  was  again  adjourned.  A  rule  nitt  was 
then  obtained  for  a  mandamus  to  the  respondents 
to  hear  and  determine  the  application  aooording 
to  law. 

The  respondents  had  filed  an  affidayit  in  which 
they  stated  that  prior  to  the  petty  sessions  heM 
on  the  19th  Oct.  the  justices  met  to  consider 
what    procedure  they  should  adopt   in  dealiiif 
with  applications  for  certificates  of   exemption 
under  the  Vaccination  Act  1898,  and  that  the 
majority  of  the  justices  were  of  opinion  that 
applicants  should  be  required  co  proauc«»  certifi- 
cates of  birth  in  all  cases  where  the  births  had 
been  registered.    The  grounds  for  requiring  the 
production  of  such  certificates  were  to  enable  the 
children  to  be  more  easily   identified,    and  to 
ensure  that  the  description  of  the  children  con- 
tained in  the  certificates  of  conscientious  objec- 
tion should  a,ftee  with  the  descriptions  giyen  in 
the  monthly  hsts  of  births  sent  by  the  re^strar 
of  births  and  deaths  to  the  yaccination  officer 
under  sect.  8  of  the  Yaccination  Act  1871,  these 
lists  constituting  the  yaccination  register  of  the 
district  by  an  order  of  the  Local  Gk>yemment 
Board  dated  the  18th  Oct  1898.    The  respondents 
further  declared  that  they  had  not  refused  to  hear 
and   determine  the   application,  and  they  sub- 
mitted that,  as  the  Vaccination  Act  1898  does 
not  set  out  the  mode  of  procedure  by  justices 
xmdier  sect.  2,  they  were  entitied  at  common  law 
to  make  such    regulations   for  the  conduct  of 
business  in  their  court  as  were  reasonable  and 
expedient. 

(a)  Beporfeed  by  J.  Andksw  SnAHAir,  Baq.,  Burristar-ttMAw. 
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8ehttUe9$  Young,  for  the  proaeontor,  in  support 
of  the  role. — ^The  jnatioes  refoaed  to  hear  and 
dietearmine  the  application.  The  evidence  tendered 

Sihe  father  ana  mother  was  the  best  evidence 
the  fact  of  the  birth,  since  the  birth  certificate 
18  based  on  information  not  upon  oath.  No  such 
rnle  as  the  justices  have  adopted  is  authorised 
by  the  Act,  and  it  has  the  effect  of  imposing  a 
me  upon  all  applicants,  as  a  birth  certificate 
cannot  be  obtained  without  payment. 

The  respondents  were  not  represented  by 
counaeL 

La'wbabcb,  J. — I  think  the  rule  should  be 
discharged.  Where  a  child  has  been  registered, 
the  pr^Luction  of  the  birth  certificate  is  very 
impcn-tant,  in  order  tiiat  the  child  may  be  pro- 
penT  identified.  It  would,  of  course,  be  different 
if  the  child  had  not  been  registered,  and  the 
justices  would  not  be  justified  in  rafusing  a 
certificate  of  conscientious  objection  on  the 
ffround  that  a  birth  certificate  cannot  be  pro- 
duced. In  this  case  I  think  the  justices  took  the 
proper  course. 

CHAjnTBLL,  J.  —  I  am  of  the  same  opinion. 
Where  the  applicant  cannot  show  ffood  cause  for 
not  producing  a  birth  certificate,  the  justices  are, 
I  thmk,  entitled  to  ask  that  it  should  be  pro- 
duced. It  is  required  for  purposes  of  identinca- 
tion,  in  order  to  enable  the  justices  to  make  a 
proper  certificate  of  conscientious  objection. 
Sucn  certificates  must  be  sent  to  the  vaccination 
oiBoer,  and  it  is  necessary  that  the  children 
-exempted  from  vaccination  should  be  identified, 
in  order  that  the  officer  may  see  whether  the  lists 
of  vaccinated  and  exempted  children  correspond 
with  the  lists  of  births  supplied  by  the  registrar. 

BtUe  dMcharged, 
Solicitor  for  the  applicant,  B,  A.  Cheverion. 


Feb.  28  and  March  6, 1899. 

(Before  Bbxtcb,  J.) 

Cbbb  and  otbbbs  v.  Thb  St.  Pancbas 

Ybstby.  (a) 

LimiUiiion  of  action  —  Public  authorUies  "^  Act 
done  in  vursuanee  of  Act  of  Piniiament  or  of 
public  auiy  or  authority  —  Notice  to  ahaie 
n«tMmc6  in  drain — Defect  in  eewer — Action  to 
recover  money  expended  — -  Public  HeaUh 
{London)  Act  1891  (54  ^1^  55  Viet.  e.  76),  $.  4— 
Public  AuthorUiee  Protection  Act  1893  (56  A  57 
Viet.  c.  61),  f .  1. 

In  Sept.  1893  a  sanitary  authority  served  a  notice 
to  abate  a  nuisance  in  an  alleged  drain  under 
sect.  4  of  the  Public  Health  (London)  Act. 

The^  owner  proceeded  to  do  the  work,  but  it  wcls 
discovered  that  the  pipe  vhu  a  setoer  which  the 
authority  was  liable  to  repair. 

The  work  was  completed  tn  Dec.  1893,  and  701. 
paid  for  itlyy  the  owner. 

Tie  owner  died  in  June  1894,  and  in  May  1896 
the  plaintiffs,  the  executors,  commsnoed  an  action 
io  recover  the  70Z.  as  m^oney  paid  at  the  request 
and  for  the  use  of  ike  drfendants. 

-ffeU,  that  the  action  was  barred  by  the  Public 
Authorities  Protection  Act  1893. 


(«)  Btportod  by  W.  Ds  B.  HimBimr,  Baq., 

Mift.  Gas.— Vol.  XIX. 


This  was  an  action  tried  before  Bruce,  J.,  with- 
out a  jury,  and  was  brought  to  recover  the  sum 
of  70Z.,  monev  paid  at  the  request  and  for  the  use 
of  the  defendants,  bv  the  plaintiffs,  who  were  the 
executors  of  a  Mr.  Thomas  Oree. 

In  Sept.  1893  the  defendants  served  a  notice 
under  sect.  4  of  the  Public  Health  (London)  Act 
1891,  requiring  him  to  abate  a  nuisance  in  respect 
of  a  supposed  drain  at  premises  of  which  he  was 
the  owner,  and  it  further  specified  the  work 
required  to  be  done. 

Me  did  the  work  at  a  cost  of  70Z.,  and  such 
work  was  completed  and  paid  for  hj  Dec.  1893. 
While  such  work  was  being  carried  out  it  was 
found  that  the  pipe  was  a  sewer  and  not  a  drain, 
which  therefore  the  defendants  were  liable  to 
repair. 

Mr.  Thomas  Gree  died  on  the  1st  June  1894, 
and  on  the  2nd  May  1896  the  plaintiffs  commenced 
this  action. 

The  defendants  [inter  alia)  pleaded  the  Public 
Authorities  Protection  Act  1893. 

By  the  Public  Authorities  Protection  Act  1893 
(56  k  57  Vict  c.  61),  s.  1 : 

Where  after  the  oommenoement  of  this  Act  any 
aotaon,  proeeontion,  or  other  prooeeding  Ib  commenoed 
in  the  United  Kingdom  against  any  person  for  any  act 
done  in  porsQanoe  or  ezecntlon,  or  intended  ezeontion  of 
any  Act  of  Parliament  of  any  pnblio  duty  or  authority, 
or  in  respect  of  any  alleged  neglect  or  default  in  the 
execution  of  any  such  act,  dnty,  or  authority,  the  follow- 
ing piovisioDB  shall  have  effect :  (a)  The  action,  proee- 
ontion, or  proceeding  shall  not  lie  or  be  institnted 
unless  it  is  commenoed  within  six  months  next  after 
the  act,  neglect,  or  default  complained  of,  or,  in  the  case 
of  a  continuance  of  injury  or  damage,  within  six  months 
next  after  the  ceasing  thereof.    .    .    . 

Maemorran,  Q.O.  and  HeoetaU  for  the  plaintiffs. 

Corrie  Grant  for  the  defendants. 

Bbxtcb,  J.  read  the  following  written  judg- 
ment : — ^This  case  raises  a  verr  mce  question,  and 
after  giving  the  matter  careful  consideration^  I 
have  muctontly  come  to  the  conclusion  that  I 
ouffht  to  give  judgment  for  the  defendants.  The 
derondanto  on  the  l4th  Sept.  1893  caused  noticee 
to  be  served  upon  the  plamtiff s'  testator,  and  by 
such  notices  requested  work  to  be  done  to  abate 
an  alleged  nuisance,  and  specified  the  work 
requirea  to  be  done  in  connection  with  the 
supposed  drain.  These  notices  were  nven  in 
pursuance  of  sect.  4  of  the  Public  Health  (London) 
Act  1891  (54  &  55  Yict.  c.  76) ;  a  person  making 
default  in  complving  with  such  notice  is  liable  to 
a  fine.  It  is  further  provided  by  sect.  5,  that  if  a 
person  upon  whom  a  notice  to  abate  a  nuisance 
has  been  made  makes  default,  the  sanitary  autho- 
rity shall  make  a  complaint,  and  a  petty  sessional 
court  may  make  anuisance  order, one  form  of  which 
may  be  an  order  to  comply  with  the  requisitiona 
of  uie  order.  The  11th  section  contains  proyisioxiB 
as  to  costs.  Among  other  things  it  provides  if 
no  order  is  made  but  the  nuisance  is  proved  to 
have  existed  when  the  notice  was  served,  the  costs 
shall  be  deemed  to  be  money  paid  to  the  use  and 
at  the  request  of  the  person  by  whose  act,  default^ 
or  sufferance,  t^  nuisance  was  caused.  These 
costs  include  the  costs  and  expenses  of  carrying 
into  effect  the  notice  to  abate  the  nuisance: 
(Gebhardt  v.  Saunders,  56  J.  P.  741;  (1892) 
2  Q.  B.  452).  The  plaintiffs'  testator  comi^lied 
witn   the    notice,   imd    executed   the   specified 
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works  at  an  expense  of  702.  In  tbe  coarse 
of  the  ezecntion  of  the  works  it  was  discovered 
that  tbe  supposed  drain  was  a  sewer,  and  that 
therefore  the  defendants  were  liable  to  do  the 
repairs  which  the  plaintiffs'  testator  had  been 
called  upon  to  do.    In  these  circamstances  the 

Slaintiffs  in  this  action  seek  to  recover  from  the 
Pendants  the  sum  of  70^  as  monej  paid  hj  the 
plaintiffs'  testator  to  the  use  and  at  the  request  of 
the  defendants.  Apart  from  the  point  raised  on 
the  construction  of  the  Public  Authorities  Pro- 
tection Act  1893,  there  can  be  no  doubt  that  the 
plaintiffs  are  entitled  to  recover.  {Andrew  v.  The 
8t  Olave's  Board  of  Works,  78  L.  T.  Rep.  604 ; 
(1898)  ]*  Q.  B.  775).  But  the  whole  point  in  this 
case  turns  upon  the  meaning  of  the  first  section 
of  the  Public  Authorities  Protection  Act  1893 
(56  &  57  Tict  c.  61).  That  section  enacts  that 
where  after  the  commencement  of  the  Act  anj 
action  is  commenced  against  any  person  for  anj 
act  done  in  pursuance  or  intended  pursuance  of 
anj  Act  of  Parliament  or  of  any  public  dutj  or 
authority  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  any  such  Act,  the 
action  shall  not  lie  unless  it  is  commenced  within 
six  months  after  the  act,  neglect,  or  default  com- 
plained of.  Is  this  action  an  action  for  any  act 
done  in  pursuance  or  intended  pursuance  of  an 
Act  of  Parliament  or  of  any  public  duty  P  The 
action  is  an  action  for  money  paid  to  the  use  and 
at  the  request  of  the  defendants.  The  defendants 
reqnieeted  the  plaintiffs'  testator  to  do  the  work, 
and  without  that  request  this  action  would  not  be 
maintainable.  The  request  to  do  the  work  seems 
to  me  to  be  the  basis  of  the  action.  It  is  quite 
true  that  the  request  alone  would  not  entitle  the 
plaintiffs  to  maintain  the  action ;  unless  their 
testator  had  expended  the  money  pursuant  to  the 
request^  iiie  action  could  not  have  been  main- 
tained. Waterhotise  v.  Keen  (4  B.  &  0.  200) 
seems  to  me  to  resemble  the  present  case. 
There  was,  as  in  this  case,  an  unlawful  demand, 
and,  as  in  this  case,  apayment  in  pursuance  of  an 
unlawful  demand.  Tne  action  was  brought  to 
reooyer  back  a  toll  which  had  been  unlawfully 
demanded  and  paid.  It  was  an  action  on  the 
money  counts,  and  it  was  held,  that  because  the 
defendant,  who  demanded  the  toll  acted  colore 
officii,  ^e  action  was  bi-ought  for  a  thing  done 
pursuant  to  a  turnpike  Act  which  authorised 
the  taking  of  certain  tolls.  No  doubt  in  that  case 
the  defendant  might  have  enforced  his  demand 
for  the  toUs  by  stopping  the  plaintiffs'  coach  at 
the  turnpike  gate,  out  so  in  the  present  case 
if  the  request  of  the  defendants  had  not  been 
complied  with,  they  had  ample  means  of  enforcing 
the  request.  In  that  case,  as  in  the  present, 
the  payment  of  the  money  was  an  essential  in- 
gredient in  the  cause  of  action,  yet  the  cause  el 
action  was  regarded  as  depending  upon  the 
request  for  payment.  In  the  Midland  Railway 
Company  v.  Withington  Local  Board  (49  L.  T.  Rep. 
489 ;  11  Q.  B.  Div.  788)  notice  was  given  to  the 

Slaintiffs  by  the  local  board,  the  ddendants,  to 
o  certain  paving  works.  The  plaintiffs  not  having 
done  the  work,  uie  defendants  did  it  and  charged 
the  cost  to  the  plaintiffs,  who  paid  it.  It  was 
afterwards  discovered  that  the  plaintiffs  were  not 
liable  and  in  the  action  they  demanded  back  the 
money  they  had  paid  as  money  paid  under  a  mis- 
take of  fact.  It  was  held,  that  the  action  was  for 
taking  and  keeping  money  and  that  that  was  an  act 


done  within  the  meaning  of  the  Public  Health  Axst 
1875.  Lindley ,  L.J.  there  said, "  The  question  is  did. 
the  defendants  keep  the  mon€^  under  the  pEX>yi* 
sions  of  the  Public  Health  Act  1875  P    The  answer 
clearly   must   be    in   the   affirmative."    In    the 
present  case  the  defendants  did  not  take  ajid 
keep  the  money,  but  they  required  the  expenditure 
of  the  money,  and  they  required  that  expendituze. 
intending  to  act  under  the  provisions  of  tbe  Publio 
Health  (London)  Act  1891.     Can  it  make  ajij 
difference  that  the  money  that  was  expended  at 
the  request  of  the  defenoants  was  not  paid  into 
their  hands,  but  was  paid  by  the  plaintiffs*  tes- 
tator in  executing  works  wmch  the  defendante. 
acting  in  thdr  official  capacity  required  to  be 
done?     I    do   not   think    it    can.     This    ia,    I 
think,  an  action  brought  in  substance  to  reooTer 
money  which  tbe  defendants  improperly  required 
the  plaintiffs'  testator  to  expendt  a>iid  which  he 
did  expend,  and  because  the  defendants  in  making 
that  improper  requirement  acted  as  they  thought 
under  colour  of  their  statutory  powers,  they  are 
entitled   to   the   protection   wiiich    the    Pablio 
Authorities  Protection  Act  confers.    I  have  not 
overlooked  the  11th  section  of  the  Public  Health 
(London)  Act  1891  according  to  which  the  money 
expended  in  abating  the  nuisance  is  to  be  deemed 
money  paid  for  the  use  and  at  the  request  of  the 
defendants,  because,  according  to  the  facts   as 
they  are  now  known  to  exist,  it  was  by  their 
act  or  default  that  the  nuisance  was  caused.    Bnt^ 
even  in  this  view  of  the  case  the  defendants  are 
protected,  because  if  the  action  depends  upon 
their  act  or  default,  it  was  an  act  or  default  done 
under  colour  of  performing  a  public  duty,  and  in 
that  case  the  action  must  be  brought  within  six 
months  next  after  the  act  of  de&ult    As  the 
defence  is  of  a  purely  technical  character  I  should, 
if  I  had  a  discretion  in  the  matter,  give  judgment 
for  ihe  defendants  without  costs.    But  uie  Public 
Authorities  Protection  Act  1893,  by  sect.  1  (&), 
takes  away  my  discretion  respecting  costs,  and 
I  am  compelled  to  give  the  defenduits  the  oosts^ 
of  the  action  taxed  as  between  solicitor  and  client 
But,  as  the  defendants  have  succeeded  on  one 
issue  only,  they  are  not  entitled  to  such  costs  as 
are  apportionable  to  the  other  issues. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Cree  and  Son, 
Solicitors   for   the  defendants,   CwiUiffes  and 
Davenport. 


1 


Feb.  27  and  March  29, 1899. 

(Before  Wright  and  Brxtcx,  JJ.) 

Habfobd  (pet.)  V.  Ltnskbt  (resp.).  (a) 

Mtmieipal  elections^Eleoiion  of  ccundUors — 2>u- 
qvKilifieaJtion  of  candidate  at  time  of  nominoitkn 
-^Potoer  of  mayor  to  reject  nomintUton-^Biaht  of 
candidate  to  present  petition — Municipal  Vorpo- 
rations  Act  1882  (45  ^  46  Viet,  e,  50),  m.  12  (1)  (c), 
77,  88  (1). 

In  c<ues  of  elections  under  the  Municipal  Corpora- 
tions Act  1882  a  candidate  who  at  the  time  (ff 
nomination  is  disqualified  for  election  hy  adit- 
quaUfication  whick  does  not  necessarily  cea$e 
before  the  time  fiaed  for  the  poU,  is  also  disquaU- 
fied  for  nomination.    The  mayor,  however,  ha 

iaS  Beported  by  W.  W.  Okk,  Esq.,  BftrrIstor-*t-Lftv. 
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no  power  to  entertain  an  objection  of  this  kind 
unless  the  nomination  is,  on  the  face  of  it,  a  mere 
abuse  of  the  right  of  nomination ;  hut  if  he  do 
entertain  it,  and  refuse  to  receive  the  nomination 
of  a  person  who  has  been  duly  nominated  in  fact 
^  a  nomincUion  regular  in  point  of  form,  such 
person  is  a  " candidate"  and  can  present  avid 
maintain  an  election  petition  under  sect.  88  (1) 
of  the  Act,  and  the  election  may  on  such  petition 
he  declared  void. 

SPSCiAii  case  stated  for  the  opinion  of  the  court 
pmnBoaiit  to  the  order  of  Bmoe,  J.,  dated  the 
14th  Deo.  1898,  under  sect.  93  (7)  of  the  Municipal 
CorporationB  Act  1882. 

The  cuty  of  Liverpool  is  a  city  to  which  the 
Municipal  Corporations  Act  1882  applies,  and  is 
divided  into  twenty-eieht  wards,  one  of  which  is 
the  South  Scotiand  Ward.  This  ward  is  repre- 
sented in  the  city  council  by  three  councillors, 
and  one  of  such  councillors  goes  out  of  office  on 
the  Ist  Not.  in  each  year. 

On  the  18th  Oct.  1898  the  town  clerk  of  the 
city  duly  published  a  notice,  in  the  words  of  form 
H  in  purt  2  of  sched.  8  of  the  Municipal  Corpo- 
rations Act  1882,  that  the  last  day  for  the  delivery 
of  nomination  papers  for  the  nomination  of  can- 
didates at  the  tnen  ensuing  election  for  the  South 
Scotland  Ward  was  on  the  24th  Oct.  1898,  that 
candidates  must  be  duly  qualified  for  the  office  to 
which  they  were  nominated,  and  that  the  Lord 
Mayor  would  attend  at  the  town  hall  on  the 
25th  Oct.  to  hear  and  decide  objections  to  nomi- 
nation papers. 

On  the  24th  Oct.  a  nomination  paper  was  duly 
delivered  at  the  town  clerk's  office  by  which  the 
petitioner,  being  a  person  enrolled  and  entitled  to 
be  enrolled  as  a  burgess,  was  nominated  as  a  can- 
didate for  the  office,  and  the  nomination  paper 
was  in  all  respects  in  accordance  with  the  rules  in 
part  2  of  sched.  3  of  the  Act. 

The  resjpondent  and  one  Kelly  were  also  duly 
nominated  as  candidates,  but  Kelly  withdrew  his 
nomination,  and  ceased  to  be  a  candidate  at  the 
election. 

On  the  25th  Oct.  the  Lord  Mayor  attended  at 
tbe  town  hall.  The  petitioner  and  respondent 
also  attended,  and  tne  respondent  thereupon 
delivered  to  the  Lord  Mayor  an  objection  in 
writing  whereby  he  objected  to  the  nomination 
pauer  of  the  petitioner  for  the  above  ward,  on  the 
loUowing  gprounds,  namely,  "that  he  is  now  a 
contractor  to  and  with  the  Liverpool  Coi-poration, 
and  is  directly  interested  in  contracts  with  the 
corporation  for  the  supply  of  police  uniform 
requisites.  One  of  such  contracts  is  dated  the 
5th  Nov.  1896,  and  continues  to  run  until  the 
'Slst  Dec.  1898." 

The  petitioner  was  heard  in  answer  to  the 
objection,  and  he  explained  that  there  had  been 
only  one  contract  such  as  referred  to  in  the  objec- 
tion, and  that  he  had  assigned  all  interest  in  that 
contract  to  one  Drew,  and  contended  that  the 
qnestion  of  his  alleged  disqualification  did  not 
affect  his  nomination  and  could  only  affect  his 
^ection  in  the  event  of  his  being  elected.  The 
Lord  Mayor,  however,  allowed  the  objection,  and 
gave  his  decision  in  writing  to  that  effect. 

Tbe  petitioner  is  and  was  a  partner  in  the  firm 
<rf  F.  J.  Harford  and  Co.  On  the  5th  Nov.  1896 
a  contract  was  entered  into  between  Francis 
•Joseph  Harford  (the  petitioner)  and  Austin  Har- 


ford, Liverpool,  trading  as  "  F.  J.  Harford  and 
Co.,'*  called  the  "  contractor,'*  and  the  town  clerk 
of  the  city  of  Liverpool  for  and  on  behalf  of  the 
corporation  of  Liverpool.  By  this  contract  the 
contractor  was  bound  to  sell  and  deliver  to  the 
corporation  at  certain  specified  prices  certain 
articles  required  for  poUce  uniforms,  and  the 
articles  were  to  be  delivered  by  the  contractor  in 
such  quantities  as  should  from  time  to  time  be 
required  from  the  Ist  Jan.  1897  until  the  dlst 
Dec.  1898.  A  copy  of  this  agreement  formed 
part  of  this  case.  On  the  23rd  or  24th  Oct.  1898, 
out  prior  to  the  delivery  of  the  petitioner's  nomina- 
tion paper,  the  firm  made  verbal  arrangements 
with  one  Drew  to  take  over  and  carry  out  in  all 
respects  the  said  contract,  and  on  the  24th  Oct. 
notice  in  writing  thereof  was  given  to  the  town 
clerk  by  the  firm  and  by  Drew  respectively.  Such 
arrangements  were  made  without  the  consent  of 
the  corporation. 

On  tne  27th  Oct.  there  was  a  meeting  of  the 
council  at  which  the  petitioner  intended  to  apply 
for  the  consent  of  the  corporation  to  the  assign- 
ment by  the  firm  of  all  their  interest  under  the 
contract  to  Drew.  The  petitioner  abandoned  such 
intention  after  and  in  consequence  of  the  decision 
of  the  Lord  Mayor  upholding  the  objection  of  the 
respondent.  No  such  application  was  in  fact 
made  at  that  meeting  by  tne  petitioner  or  Drew. 
Such  consent  of  the  corporation  was  given  on  the 
Ist  Nov.  1898. 

On  the  1st  Nov.  1898  an  election  was  held  to 
fill  ordinary  vacancies  in  the  office  of  councillor 
for  the  different  wards  of  the  city,  and  on  that 
da^  the  respondent  was  declared  to  be  elected  as 
bemg  the  only  person  validly  nominated  for  the 
South  Scotland  Ward. 

On  the  14th  Nov.  1898  the  petitioner  presented  a 
petition  praying  that  it  might  be  determined  that 
the  respondent  was  not  duly  elected.  This 
petition,  after  setting  out  the  above  facts,  stated 
that  tiie  Lord  Mayor  had  no  jurisdiction  to  allow 
and  ought  not  to  have  allowed  the  objection  made 
by  the  respondent,  and  that  the  petitioner  was  and 
oueht  to  have  been  declared  to  be  duly  nominated, 
and  that  there  should  have  been  a  poll  at  which 
the  respondent  and  the  petitioner  should  have 
been  the  candidates  for  election,  and  that  the 
respondent  was  not  duly  elected  by  a  majority  of 
lawful  votes,  and  that  the  election  was  not  con- 
ducted  in  accordance  with  the  principles  laid 
down  in  the  Municipal  Corporations  Act  1882  and 
the  rules  made  thereunder,  and  that  the  election 
was  void. 

The  questions  for  the  opinion  of  the  court  were 
— (1)  Whether  upon  the  facts  above  stated  the 
petitioner  was  a  candidate  at  the  above  election, 
and  was  duly  nominated  and  entitled  to  present 
this  petition.  (2)  Whether  upon  the  facts  above 
stated  the  Lord  Mayor  was  right  in  allowing  the 
said  objection. 

The  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50)  provides : 

Seot.  12. — (1.)  A  person  ahall  be  disqualified  for  being 
elected  and  for  being  a  oonnoillor,  if  and  while  he — 
(c)  has  direotly  or  indirectly,  by  himself  or  his  partner, 
any  share  or  interest  in  any  contract  or  employment 
with,  by,  or  on  behalf  of  the  council. 

Sect.  88. — (1.)  An  election  petition  may  be  presented 
either  by  four  or  more  persons  who  voted  or  had  a  right 
to  vote  at  the  election,  or  by  a  person  alleging  himself  to 
have  been  a  candidate  at  the  election. 
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Seot.  77.  "Candidate"  means  a  person  elected,  or 
baring  been  nominated,  or  having  denlared  himself  a 
candidate  for  election,  to  a  corporate  office. 

Bnle  9,  part  2,  sohed.  8.  The  major  shall  attend  at 
the  town  hall  on  the  day  next  after  the  last  day  for 
deUyery  of  nomination  piHlMrs  for  a  sufficient  time, 
between  the  honrs  of  two  and  four  in  the  afternoon,  and 
shall  decide  on  the  validity  of  every  objection  made  in 
writing  to  a  nomination  paper. 

Maemorran,  Q.G.  (8.  R.  Day  with  him)  for  the 
petitioner. — ^Deeding  first  with  the  second  of  the 
two  (questions,  namely,  whether  the  mayor  was 
right  m  allowing  the  oojeotion  to  the  nomination, 
that  is  covered  bj  authority.  The  dntyof  the  mayor 
as  to  the  nominations  in  the  election  of  conn- 
ciUors  is  laid  down  in  the  Mnnicipal  Corporations 
Act  1882,  sched.  3,  part  2,  r.  9.  Applying  that 
rule  here,  the  mayor  entertained  an  objection 
which  was  not  an  objection  to  a  nomination 
paper,  but  was  an  objection  to  the  qualification  of 
the  candidate,  which  we  submit  he  had  no  ^wer 
to  entertain.  A  returning  officer  has  no  jurisdic- 
tion to  determine  the  question  of  disqualification, 
as  the  proper  method  lor  determining  that  ques- 
tion is  oy  election  petition : 

Pritcha/rd  v.  Mayor,  ^c,  of  Bangory  58  L.  T.  Bep. 
502  ;  13  App.  Cas.  241. 

Lord  Hersohell  there  says :  **  Those  provisions 
appear  to  me  to  indicate  that  it  could  not  have 
been  intended  that  the  mayor  should  entertain 
such  a  Question  as  the  qualification  of  a  can- 
didate ;  Decause  it  is  impossible  to  suppose  that 
the  LegislatiLre  provided  that  a  question  of  that 
sort  should  on,  it  may  be,  ver^r  imperfect  infor- 
mation and  without  legal  assistance,  be  finally 
and  oondusively  determined  by  the  mayor.  I 
think  that  the  objections  to  the  nomination 
papers  referred  to  in  the  Act  do  not  include  any 
such  question  as  the  qualification  of  a  candidate. ' 
rWRiOHT  J. — I  thought  that  was  settled  law.] 
1  es.    The  same  point  was  before  the  oourt  in 

Eowea  v.  IWner,  35  L.  T.  Bep.  58 ;  1  C.  P.  Div.  670. 

IBohson,  Q.C.  for  the  respondent. — I  do  not  pro- 
pose to  argue  that  point  in  view  of  the  dictum  of 
Lord  Herschell  in  tiie  case  referred  to.]  Then 
the  other  point  is  whether  the  petitioner  was  a 
oan^date  and  was  duly  nominated  and  was  en- 
titled to  present  this  petition.  As  to  the  riffht  to 
present  the  petition,  sect.  88  (1)  of  the  Act  o!  1882 
enacts  that  an  election  petition  may  be  presented 
by  **  a  person  alleging  himself  to  have  beian  a  can- 
didate at  the  election ; "  and  sect.  77  defines  a 
** candidate"  as  a  person  elected,  or  "  having  been 
nominated,"  or  "  having  declared  himself  a  can- 
didate for  election."  &  this  case,  I  submit,  the 
getitioner  was  a  person  nominated,  and  therefore 
e  is  a  person  entitled  to  present  the  petition. 
The  question  ia  whether  ne  was  a  candidate. 
He  was,  as  the  case  finds,  duly  nominated,  and 
therefore  he  was,  within  the  dennition  in  sect.  77, 
a  "  candidate  "  either  as  "  having  been  nominated," 
or  as  **  having  declared  himself  a  candidate,"  and 
therefore  by  sect.  88  (1)  he  is  entitled  to  present 
this  petition,  as  bein^  a  person  "  alleging  himself 
to  have  been  a  candidate  at  the  election."  The 
only  remaining  point — ^if  it  be  raised  by  the  case 
at  all — ^is  wheUier  a  person  who  is  disqualified  at 
the  time  of  his  nomination,  is  disentitied  thereby 
to  go  on  to  election.  I  submit  not.  The  disquali- 
fication arising  from  having  an  interest  in  a  con- 
tract exists  only  so  long  as  the  person  has  a 


disqualifying  interest  in  the  contract,  and  it  does 
not  follow  that  he  may  not  assign  the  contract 
and  thereby  get  rid  of  the  diequalificatJon 
before  the  election.  We  are  entitied  to  have 
all  the  questions  answered  in  favour  of  the 
petitioner. 

Bohson,  Q.O.    {Lewia  Coward    with    him)    for 
the  respondent. — In  the  8th  schedule  to  the  Act, 
part  2 — as   to   the  forms   relating  to  electians 
— form    H    deals     with     notices    of     elections 
(Rogers,  vol.  1,  p.  449),  which  by  sect.  54  most  be 
given  nine  days  before  the  day  for  election,  and 
rule  3  says  that  "candidates  must  be  duly  quali- 
fied for  the  office  to  which  they  are  nomins^jed." 
Before  the   nomination  it  is  the  duty  of    the 
returning  officer,  under  form  H,  to  issue  a  notice 
both  to  voters  and  candidates  in  which  the  law  ia 
stated  to  be  that  a  candidate  is  duly  qualified  for 
the  office — that  is,  qualified  at  the  time  of  nomi- 
nation.   That  shows  tiiat  a  candidate  most  be 
qualified  at  the  time  of  nomination.    By  sect.  1 
of  the  Municipal  Elections  Act  1875 — ^which  Act 
has  been  repealed  by  the  Act  of  1882 — ^it  was 
enacted  (in  sub-sect.  2)  that  "  every  person  nomi- 
nated shall  be  enrolled  on  the  burgess  roll    .     .    . 
'  and  shall  be  otherwise  qualified  to  be  elected' " 
In  other  words,  it  is  perfectiy  clear  from  that 
section  that  under  the  Act  of  1875  a  person  must 
have  been  qualified  at  the  time  of  nomination. 
Then  came  the  Act  of  1882,  which  does  not  in 
terms  contain  any  re-enactment  of  this  provision 
in  the  Act  of  1875,  but  in  form  H,  in  the  8th 
schedule,  we  have  the  rule  to  which  I  have  referred, 
that  candidates  must  be  duly  qualified  for  the 
office  at  the  time  of  nomination.     In  order  to 
become  a  candidate  a  person  must  be  a  duly 
qualified  person — ^that  is,  auly  qualified  at  the  time 
of  his  nomination.   Was  the  petitioner  in  this  case 
a  duly  qualified  person  at  the  time  of  his  nomina- 
tion f    We  submit  not.    By  one  of  the  clauses  of 
his  contract  the  contractor  was  not  to  transfer  or 
assign  the  contract  without  the  written  consent 
of  the  corporation,  and  until  he  gets  that  written 
consent  he  is  still  interested  in  the  contract.    The 
case  finds  that  on  the  24th  Oct.  the  petitioner 
had  made  yerbal  arrangements  with  Drew  to  take 
over  the  contract,  but  he  had  not  at  that  time  the 
consent  of  the  corporation,  so  that  by  the  terms 
of  the  contract  itself  he  was  still,  at  the  time  of 
the  nomination,  bound  by  the  terms  of  the  con- 
tract, and  was  still  liable  upon  that  contract  to 
the  corporation,  and  he  was  therefore  at  the  time 
of  his  nomination  interested  in  a  contract  with 
the  corporation,  and  was  at  that  time  disoualified 
within  sect.  12  (1)  (o)  for   being  eleotea.     The 
respondent  therefore  ought  to  succeed  if  we  make 
eooid  these  two  propositions,  that  a  candidate  must 
be  qualified  at  the  time  of  nomination,  and  that 
the  petitioner  was  not  so  qualified  at  the  time  of 
nomination,  and  was  therof ore  not  a  candidate 
within  sect.  88  (1)  entitied  to  bring  an  election 
petition.    That  section  must  mean  that  a  person 
who  is  rightfully  and  i^S^y  nominated  is  entitled 
to  bring  a  petition.    HHlie  nomination  must  be  a 
lesral  nomination.    The  contention  on  the  other 
side  is,  and  must  be,  that  if  a  person  be  right- 
fully or  wrongfully  nominated  as  a  candidate,  he 
is  entitied  to  bring  the  petition,  and  to  supixxrt 
that  contention  the  section  must  be  read  "  having 
been   formally  though  not  legally  nominated 
The  nomination  of  the  petition<»r  was  not  a  legal 
nomination;    his   candidature  was    not  a  legal 
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candidature,  and  he  had  no  right  to  he  elected. 
In  M(mk9  r.  Jackson  (35  L.  T.  Rep.  95 ;  1  G.  P. 
JDiv.  68^  iLord  Coleridge,  C.J.  said:  '*  It  appear- 
ing on  the  face  of  the  case  that  the  petitioners 
^were  notdolj  nominated,  there  is  no  ground  for 
questioning  the  election  of  the  respondents."  So, 
in  this  case  the  petitioner  was  not  duly  nominated, 
and  has  therefore  no  locus  standi  to  present  this 
petition. 

Macmon'on,  Q.C.  in  reply. — ^The  cai-e  of  Monks 
▼.  Jackson  (uhi  sup,)  is  very  clearly  distinguish- 
able from  this  case,  as  there  there  was  no  Taiid  or 
eJEeotiTe  nomination  of  any  kind,  whereas  here 
tbere  was  a  valid  nomination  in  point  of  form. 

Coward  referred  to  the  Penryn  case  (1827)  and 
the  Sandmch  case  (1806),  before  Parliamentary 
Committees,  P.  &  K.  169,  n;  and  the  City  of 
IkMuionderry  oase,  WoL  &  Br.  206. 

Cur.  adv.  vuU. 

March  29. — WKiaHT,  J.  delivered  the  following 
written   judgment   of   the   court  (Wright   saS 
Brace,  jJ.)  ?-^0n  the  24th  Oct.  1898  the  petitioner 
and  the  respondent  were  nominated  in  proper 
"f orm  for  elemon  to  the  office  of  councillor  for  a 
ward  in  the  -eify  of  Liverpool.     The  respondent 
•objected  to  the  .petitioner's  nomination  on  the 
.ground  that  the  petitioner  was  then  interested  in 
•contracts  with  the  corporation,  and  was  therefore 
^iaqualified  by  sect.  12  of  the  Municipal  Corpora- 
tions Act  188^  which  enacts  that  "  a  person  shall 
he  disqualified  Cor  being  elected  and  for  beinff  a 
eounoitlor"  if  and  while  he  is  so  interested.    The 
Lord  Mayor  allowed  the  objection,  and  thereupon 
the  respondent  beeame  the  only  person  stan<£nff 
nominated,  and  oa  the  1st  Nov.  ne  was  declared 
by  the  returning  officer  elected,  as  upon  an  uncon- 
tested nomination.     The  petitioner  admits  that 
at  the  time  of  his  nomination  he  was  interested 
in  ooatracts  with  the  eorporation,  but  he  contends 
that  he  could  and  woaid  have  ffot  rid  of  his  dis- 
qualification before  the  day  fixed  for  the  poU,  and 
was  therefore  not  disqualified  for  nomination; 
and  he  contends  that  at  any  rate  the  Lord  Mayor 
was  wrong  in  entertaining  the  objection,  and  the 
returning  officer  wrong  in  declannff  the  respon- 
dent elected  as  upon  an  uncontested  election.    It 
is  now  admitted  that,  having  regard  to  the  case 
of  Priichard  v.  Jfoyor,  &c.,  of  Bangor  (58  L.  T. 
Rep.  502;  13  App.  Caa.  241),  the  Lord  Mayor 
must  be  taken  to  nave  had  no  power  to  entertain 
an  objection  of  this  land,  and  although  the  re- 
turning officer  was  bound  to  act  on  the  Lord 
Mayors  allowance  of    the  objection,  and  waa 
bound  to  dedaie  the  res^pondent  elected  as  upon 
an  uncontested  nomination,  vet  it  seems  clear 
that  the  election  and  the  declaration  of  it  were 
voidable  on  petition,  if  it  is  shown  on  petition 
that  the  Lord  Mayor  rejected  a  nomination  which 
he  had  no  power  to  reject,  and  the  petition,  if  it 
had  been  brought  by  voters,  must  have  succeeded 
to  the  extent  of  unseating  the  respondent  and 
leodering  a  fresh  election  necessary.    We  have  to 
determine  whether  the  same  consequence  ouffht 
not  to  follow  upon  the  petition  of  the  excluded 
candidate;  and  this  invmves,  or  may  involve,  the 
d^rmination  of  two  (questions — ^the  first,  whether 
this  petitioner  waa  disqualified  for  nomination, 
uid  the  second,  whether,  if  so  disqualified,  he  can 
maintain  this  petition  as  voters  could  have  done 
w  far  as  to  unseat  the  respondent^  who  had  been 
^^n>ngly   dechured    elected.      With    respect    to 


the   first   question   we   have   not  been  able  to 
find  any  authority   in  point.     No  case  of  the 
kind  seems  to  have  occurred  under  the  Municipal 
Corporations   Acts;    and   the  cases   of   ParUa- 
mentary  elections  to  which  we  have  been  referred^ 
or  whicn  are  collated  in  Hatsell's  Precedents,  Sir 
T.  May's  Parliamentary  Lat^,  and  the  old  editions 
of  Rogers  on  Elections,  do  not  throw  any  light 
on  the  matter.    They  are  mostly  cases  where  the 
disqualification    was    not   for  election,  but    for 
sitting  or  voting.    In  the  absence  of  any  guide- 
we  think  it  safest  to  hold  that,  in  cases  of  dec- 
tioQS  under  the  Municipal  Corporations  Acts,  a> 
person  who  at  the  time  of  nomination  is  disqua- 
Ufied  for  election  in  the  manner  in  which  thia- 
petitioner    was    disqualified,  is    disqualified   for 
nomination.    The  nomination  is  for  this  purpose - 
an  essential  part  of  the  election,  and  if  there  are- 
no  competitors  it  of  itself  constitutes  the  election. 
b^  virtue  of  the  express  words  of  sect.  56.     A. 
different  construction  might  produce  much  con- 
fusion.    On  the  nomination  day  no  one  could^ 
know  whether  the  persons  nominated  will  at  the 
poll  be  effective  candidates  or  not.    It  is  true  that 
in    the   case   put   the    disqualification    may  be- 
removed  before  the  election  is  completed,  but 
what  is  to  be  the  effect,  if  the  disqualification, 
continues  until  the  poll  begins,  or  until  the  middle 
of  the  polling  day,  or  till  the  dose  of  the  poll  ?. 
Will  votes  given  before  the  removal  of  the  dis- 
qualification be  valid  P    If  not,  how  is  the  number  - 
of  them  to  be  ascertained  P    It  seems  to  us  un* 
reasonable  to  hold  that  the  Act  means  to  leave- 
the  matter  in  such  a  state  of  uncertainty ;  and  for- 
these  reasons  we  think  that  this  petitioner  was 
disqualified  for  nomination  or  election.     It  is- 
not  necessary  to  say  whether  the  same  conclusion 
would  follow  if  the  disqualification  were  such  as- 
must  necessarily  cease  at  a  time  between  nomi- 
nation and  poll,  as  for  instance  if  a  person  were- 
nominated   on   the   last   day    of    his    minority, 
for  a  poU  to  take  place  on  a  future  day.     Oa^ 
the  second  question  there  is  not  less  difficulty.. 
The  88th  section  of  the  Act  provides  that  "  an. 
election   petition   may  be   presented   either  by 
four  or  more  persona,  who  voted  or  had  a  right 
to  vote  at  the  election,  or  by  a  person  ^eging. 
himself  to  have  been  a  candidfate  at  the  election. ' 
By  the  77th  section  the  word  "  candidate  "  is  f  or  - 
the  purposes  of  part  4  of  the  Act  (in  which  both- 
these  sections  are  included)  interpreted  aa  fol- 
lows :  **  *  Candidate  *  means  a  person  dected,  or 
having  been  nominated,  or  having  declared  him- 
self a  candidate,  for  election."  By  sched.  8,  form  H, 
the  notice  of  election  which  is  to  be  given  by  the 
town  clerk  under  sect.  54  is  to  state  tnat  "  candi- 
dates must  be  duly  qualified  for  the  office  to  which 
they  are  nominated.     The  question  which  we  have 
now  to  decid<d  depends  primarily  on  the  construc- 
tion of  sect.  88.    The  words  **  a  person  alleging, 
himself  to  have  been  a  candidate"  cannot,  ol 
course,    mean  that  a  mere  allegation    witiiout 
any  colour  of  foundation  in  fact  would  suffice. 
Such  a  merely  falae  allegation  would  be  properly 
dealt  with  in  a  summary  way.    But  the  wordla 
used  seem  designed  to  express  something  wider - 
than  absolutely  valid  candidature,  and  they  are  at 
any  rate  consistent  with  the  view  that  any  person 
who  was  in  fact  a  candidate  may  present  and 
maintain  a  petition,  just  as  persons  who  voted  in 
fact  may  do  whether  or  not  they  had  a  right  to 
vote.    Nor  does  there  seem  to  be  any  sufficient 
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reason  why  the  words  should  be  timited  eren  to 
persons  who  have  been  in  faot  nominated  in  due 
ioi*m.    It  is  quite  possible  that  an  intended  nomi- 
nation of  a  person  may  have  fallen  throngh  or 
have  been  prevented  in  such  a  way  that  the  elec- 
tion of  another  person  may  have  been  invalid,  as, 
for  instance,  if  the  town  clerk  refused  to  supply 
a  nomination  paper,  or  if,  by  design  or  negligence, 
he,  in  exercising  his  important  dut^  und«-r  sched.  3, 
part  2,  r.  7,  filled  up  a  nomination  paper  so  im- 
perfectly as  to  avoia  the  nomination,  or  if,  aM  in 
Howes  V.  Turner  (36  L.  T.  Rep.  58;  1  0.  P.  Div. 
670),  he  issues  a  bad  notice  of  electioo,  and  in  any 
such  case  it  can  hardly  have  been  intended  to  de- 
prive the  aggrieved  peraon  of  the  right  to  petition. 
8uch  a   construction   is,  further,   the  only  one 
which  will  fit  the  interpretation  of  "  candidate  *'  in 
sect  77.  Possibly  that  interpretation  was  inserted 
for  a  different  purpose — namely,  to  define  the 
limits  of  time  within  which  a  person  should  be 
affected  by  the  enactments  relating  to  corrupt  or 
illegal  practices,  but  there  is  nothing  which  ex- 
pressly limits  sect.  77  to  that  purpose,  and  there 
seems  to  be  no  reason  why  it  should  not  be  applied 
to  sect.  88,  as  prima  facie  it  ought  to  be.    And  if 
this  is  the  proper  construction  of  sect.  88,  either 
as  taken  by  itself  or  as  interpreted  by  sect.  77,  it 
does  not  seem  to  be  affected  by  the  form  of  notice 
in  sched.  8,  form  H,  which  is  not  intended  as  a 
definition  of  a  candidate  or  as  of  itself  an  enact- 
ment of  any  kind,  but  is  a  mere  notice  calling 
attention  to  the  enactments  of  the  statute ;  and  Q. 
literally  construed   it    is  irrelevant,  because  it 
refers  not    to  disqualification,  but  to  qualifica- 
tion, and  here  the  petitioner  was  qualified  under 
sect.  11,  though  he  was  disqualified  under  sect  12. 
But  then  it  is  said  that,  assuming  the  primd  facie 
meaning  of  sect.  88  to  be  in  favour  of  the  petitioner, 
such  a  construction  ought  to  be  rejected  oecause  it 
may  produce  inconvenient  or  unreasonable  conse- 
quences.    For  instance,  in  the  present  case   a 
person  who  was  disqualified  for  election  will  un- 
seat a  person  who,  ii  the  election  had  proceeded, 
either  would  have  been  validly  elected  or,  if  de- 
feated,   could   on    petition    have    unseated   the 
present  petitioner.    Such  an  argument,  ah  incon^ 
veniente,  ought  not  to  be  allowed  to  override  the 
proper  construction  of  the  language  of  the  Act 
unless  the  inconvenience  is  clear  and  great.    The 
same  result  would  have  followed  if  voters  had 
been  the  petitioners.    An  election  petition  is  not 
simply  a  matter  between  the  parties,  but  is  of 
public  concern,  and  if  the  election  had  proceeded 
as  it  ought  to  have  done  the  respondent  might 
not  have  been  elected,  and  althou|^h  in  that  case 
he  could  have  unseated  the  petitioner  he  might 
not  have  been  able  to  claim  the  seat.    Nor  is  the 
-argument  ah  inconveniente  all  in  favour  of  the 
respondent.    If  his  contention  is  ri^ht  a  petition 
may  be  brought  by  a  person  who  is  believed  b^ 
himself  and  by  everyone  else  not  to  be  disquali- 
fied  and  who  was  properly  nominated,  and  yet 
after  a  long  trial  it  may  turn  out  that  he  was  not 
-qualified  to  be  a  candidate  or  was  disqualified,  and 
therefore,  if  the  respondent's  contention  is  right, 
it  would  seem  that  the  petition  must  abate,  no 
matter  what  transactions  of  public  concern  may 
be  involved,  and  no  other  petition  could  in  most 
cases  be  brought.    For  these  reasons,  if  the  matter 
were  entirely  clear  of  authority,  we  should  be  of 
opinion  that  this  petitioner,  having  been  in  faot  a 
•candidate  duly  nominated  in  point  of  form,  is  en- 


titled to  maintain  this  petitioo.  But  it  is  contended 
that  the  case  of  Monk&  v.  Jackton  (35  L.  T,  Be^ 
95;  1  0.  P.  Div.  683),   decided   in  1876,  on  tke 
repealed  Municipal  Elections  Act  1875  (38  &  39 
Yict.  c.  40)  and  the  OoiTupt  Practices  (Municipal 
Elections)  Act  1872  (35  A  36  Yict.  c.  60),  is  inoan- 
sistent  with  this  view.  There  the  returning  officer 
had  allowed  an  objecti<»  to  the  petitioner  s  nomi- 
nation on  the  ground  that  his  nominators  wers 
not  duly  qualified,  and  the  petition   sought   to 
unseat  the  respondemt  on  the  gronad  that  th&k 
objection  was  unfounded  and  ought  to  have  been 
disallowed.    The  respoiideDt  contested  the  peti- 
tioner's right  to  petition  on  the  ground  that  tlie 
petitioner  himself  had  DOt  in  fact l)een  nominated 
in  due  form.    The  petitioner  m  effect  replied  that^ 
this  point  had  been  raised  at  the  nomination  and 
dis-illowed  by  the  retuminff  officer,  and  that  by 
the  express  terms  of  the  Act  of   1875,  s.  1  (3), 
that  disallowance  was  final.    A  case  was  statad, 
and  it  was  held    by  Lord  Coleridge,  G.J.   and 
Archibald,  J.  that  the  petitioner  had  not  been 
effectively  nominated  in  point  of  form,  and  that, 
notwithstanding  the  express  terms  of  the  Act  of 
1875,  s.  1  (3),  this  was  fatal  to  the  petitioner's  right 
to  petition.    During  tbe  argument,  Archibald,  J. 
is  reported  to  have  said :  "  The  petitioners  must 
show  that  they  were  entitled  to  oe  candidates ;  ** 
and  Lord  Coleridge,  C  J  to  have  said :  "  If  upon 
the  face  of  the  case  it  appears  that  there  is  a 
fatal  objection  to  your  being  petitioners,  are  we 
not  to  decide  upon  that  matter?"    In  giving 
judgment  dismissing  the  petition.  Lord  Coleridge 
said :  "  The  case  shows  on  the  face  of  it  that  the 
petitioners  were  not  duly  nominated  as  candi- 
dates, and  had  no  right  to  go  to  the  poll,  and  that 
if  they  had  been  elected  their  election  must  have 
been  set  aside.    ...    It  appearing  on  the  face 
of  the  case  that  the  petiKoners  were  not  duly 
nominated,  there  is  no  ground  for  questioning  the 
election  of  the  respon&nts  ;  *'  and  Archibald,  J. 
said :  "  The  petitioners  are  shown  not  to  be  qiudi- 
fied  to  appear  to  question  the  validity  of  the 
election.*'  We  are  unable  to  discover  any  material 
difference  between  the  language  of  the  Acts  on 
which  Monkn  v.  Jack$(m  (ttbi  eup.)  was  decided 
and  the  language  of  the  Act  of  1882,  on  which 
this  case  depends,  and,  although  the  considera- 
tions which  have  led  us  to  a  conclusion  in  favour 
of  the  present  petitioner  s  right  to  maintain  his 
petition  wer<^  not  presented  to  the  court  in  Monks 
V.  JoAkson  (ubi  sup.),  we  ought  to  follow  the  de- 
cision in  that  case  if  it  can  be  supported  since  the 
Bangor  case  {uhi  sup.)  (see  per  Lord  Herschell  at 
p.  257),  and  if  it  is  in  point.    We  think,  though 
not  without  doubt,  that  it  is  not  in  point.    Tbe 
decision  was  that  the  petitioner  had  not  been 
nominated  in  fact,  and  therefore  was  not  qualified 
to  petition.    Here  the  petitioner  was  duly  nomi- 
nated in  fact.  His  nomination  was  in  form  regular, 
and  he  was,  therefore,  a  candidate,  and  in  onr 
opinion  qualified  to  maintain  this  petition — ^nott 
of  course,  for  the  purpose  of  claiming  the  seat, 
but  for  the  purpose  of  showing  that  there  was  do 
valid  election,  as  any  of  the  persons  who  voted  at 
the  election  might  have  done,  whether  they  had  a 
right  to  vote  or  not.    Our  decision  does  not  in- 
volve the  x)roposition  that  in  every  case  a  person 
whose  nomination  has  been  rejected  on  the  ground 
of   disqualification  or  want  of  qualification  can 
maintam  a  petition.    We  do  not  understand  it  to 
be  laid  down  in  the  Bangor  case  that  a  nomina- 


MAGISTRATES'  CASES. 


15» 


Q.B.  DiY.]  Thb  '(Dwner  of  238,  Old  Fobd-boad  (app.)  v.  Foot  (reap.).  [QB.  Dit, 


tkm  cannot  ever  be  rejected  except  for  informality 
in  the  form  or  preae&tation  of  it.  If  the  nomi- 
iiation  paper  is  -en  tke  face  of  it  a  mere  abuee  of 
the  right  of  nomination,  or  an  obvious  unreality, 
ms,  for  inst^Mce,  if  it  purported  to  nominate  a 
ifoman  or  a  deceased  Severely  there  can  be  no 
doubt  that  it  ovght  to  be  rejected,  and  no  peti- 
tion could  be  maintained  in  respect  of  its  rejec- 
tion. 

Judgment  fmr  i^   peHtioner.  (a)      Leave   to 
appeaL 

Solicitors  Cor  tlie  petitioner,  PrUchard  and 
8<m8. 

Solicitors  for  the  respondent,  8harpe^  Parker, 
^riteharde,  and  BmHmm. 


Weimeeday^,  ApvU  12, 1899. 

(Before  Dablevo  and  Channbll,  JJ.) 

'Thb  OwiTEB  of  238,  Olp  Fobd-boad  (app.)  «• 

Foot  (resp.).  (6) 

Meirtfpolie  —  Plem  approved  —  Combined  eyeUm 
under  order  of  ffoAry — Deviation  or  aUeroHon 
—  Metropolis  Mamaaement  Act  1855  (18  &  19 
Fici.  c  120),  M.  74, 290. 

fS^  order  of  the  vestry  required  by  sect.  250  of  the 
Metropolis  ManoffemesU  Act  1^5,  for  draining 
a  group  or  block  of  houses  by  a  combined 
^psratum  need  not  be  a  format  order,  but  de^ 
positedplans  signed  by  the  surveyor  of  the  vestry 
ere  sujfuient, 

Bateman  v.  The  Poplar  District  Board  of  Works 
(55  L.  T.  Bep.  374)  and  Geen  v.  The  Newington 
Vestzy  (1898)  2  Q.  B.  1)  followed. 

An  aUeration  or  deviation  in  the  course  of  the  drain 
vhi^  does  not  alter  its  character,  does  not  make 
such  system  cease  to  be  a  eustem  of  drainage  by 
combined  operation  under  the  order  of  the  vestry » 

GASBstsfced. 

The  appellant  was  summoned  to  answer  to  a 
complaint  oalling  upon  him  to  abate  a  nuisance 
arising  upon  the  premises  No.  238,  Old  Ford- 
load. 

The  complainant  was  the  chief  sanitary  inspector 
of  the  parish  of  St.  Matthew,  Bethnal  Green,  and 
the  owner  <^  the  premises  in  question  was  the 
Greater  London  Property  Company  Limited. 

The  existence  of  a  nmsance  was  admitted,  and 
it  was  also  admitted  that  it  proceeded  from  pipes 
oooYejing  drainage  under  No.  288. 

The  register  containing  applications  to  the 
▼estry  by  persons  desirous  of  oraining  houses  by 
a  combined  operation  was  produced  from  the 
proper  custody  of  the  vestry,  and  it  contained  a 
plan  relating  to  the  house  in  question,  and  to 
other  houses  adjoining  them,  belonging  to  the 
same  owner,  and  showing  the  proposed  scheme  of 
combined  operation. 

The  plan  was  dated  the  27th  June  1879,  and  was 
Bgaed  Dy  two  surveyors. 

The  register  contained  no  formal  order  of  the 
▼estry  upon  the  subject,  and  it  was  proved  that  it 
bad  been  and  still  is  the  practice  of  the  vestry  to 
treat  a  plan  so  signed  as  being  approved  by  the 

(a)  April  15. — ^Ths  oaae  again  oame  before  the  ooort 
when  the  special  case  was  amended  by  adding  a  third 
qoasfcion,  namely,  whether  the  election  of  the  respondent 
Wis  or  was  not  void,  and  the  ooort  thereupon  declared 
fte  eiootian  void. 

(9)  Beportad  by  W.  ni  B«  Hirbbst,  Eaq.,  Barrittir-ftt-Laif. 


vestry,  and  as  giving  authority  for  the  proposed 
scheme  to  be  carried  out  without  any  formal 
order. 

If  the  pipes  forming  the  combined  operation 
had  been  laid  as  shown  upon  the  plan  they  would 
after  collecting  the  dramage  from  the  various 
houses  have  passed  by  making  a  slight  bend 
underneath  No.  236,  Old  Ford-road,  Uie  house 
immediately  adjoining  No.  238,  but  upon  an 
examination  being  made  to  discover  the  source  of 
the  nuisance,  it  was  found  that  they  were  con- 
tinued in  a  straight  line  and  passed  underneath 
No.  238,  and  so  through  into  the  main  sewer, 
giving  a  better  flow  by  doing  away  with  the  bend 
and  entering  the  main  sewer  at  a  somewhat  lower 
level,  thus  giving  a  better  fall. 

There  was  no  record  in  the  register  of  the 
vestry  of  any  such  deviation  being  sanctioned, 
and  it  was  not  shown  that  there  was  not  any 
other  deviation  from  the  plan,  nor  was  it  shown 
that  any  houses  other  than  those  on  the  plan  were 
drained  by  combined  operation. 

It  was  contended  on  behalf  of  the  respondent 
that  the  pipes  as  laid  formed  a  drain  for  draining 
a  g^oup  or  clock  of  houses  by  a  combined  opera^ 
tion  under  the  order  of  the  vestiy,  and  that 
therefore  it  was  a  drain  within  sect.  250  of  the 
Metropolis  Management  Act  1855,  and  as  such 
was  repairable  by  the  owner  of  the  premises. 

It  was  contended  on  behalf  of  the  appellant, 
the  defendant:  fl)  that  there  was  no  "order  of 
the  vestry ''  within  sect.  250 ;  (2)  that  if  it  could 
be  said  tnat  the  dealing  with  tne  plan  as  above 
was  "  an  order  of  the  vestry,''  the  svstem  as  now 
existing  was  not  that  authorised  by  the  veetry, 
and  that  even  if  any  part  of  it  had  been  laid  as 
authorised  by  the  vestry,  that  which  passed  under 
No.  238  was  not  authorised,  and  so  constituted  a 
"  sewer  "  within  sect.  250. 

The  magistrate  was  of  opinion — (1)  That  the 
order  of  tbe  vestry  mentioned  in  sect.  250  need 
not  be  in  any  special  form,  but  that  it  was  quite 
sufficient  if  it  appeared  clear  that  the  vestry 
intended  to  approve  and  had  approved  any  plan 
of  proposed  drainage  by  a  combmed  operation; 

(2)  that  the  plan  had  been  duly  approved  by  the 
vestry,  and  amounted  to  an  order  within  sect.  250 ; 

(3)  that  the  altera^on  in  the  course  of  the  drain 
mentioned  in  no  way  altered  its  character,  and 
that  it  did  not  bv  reason  of  such  alteration  cease 
to  be  a  system  of  drainage  by  combined  operation 
under  the  order  of  the  vestiy.  He  therefore 
ordered  the  defendant  to  abate  the  nuisance. 

By  the  Metropolis  Management  Act  1855 
(18  &,  19  Vict.  o.  120)  s.  74 : 

If  it  appears  to  the  vestry  or  board  of  any  parish  or 
district  that  a  gronp  or  blodk  of  oontigaoas  houses, 
or  of  adjaoent  detached  or  semi-detaofaed  houses,  may 
he  drained  and  improved  more  eoonomioaUy  or  advan- 
tageonsly  in  combination  than  separately,  and  a  sewer 
of  Boffioient  size  already  exist  or  be  abont  to  be  con- 
straoted  within  one  hundred  feet  o/t  any  part  of  saoh 
group  or  block  of  houses,  whether  oontigaoas,  detached, 
or  semi-detached,  it  shall  be  lawful  for  each  board  or 
vestry  to  order  that  saoh  groap,  or  block  of  houses  be- 
drained  and  improved,  as  hereinbefore  provided,  by  a 
combined  operation. 

By  sect.  250 : 

.  .  .  The  word  "  drain  "  shall  mean  and  include 
.  .  .  and  shall  also  inolade  any  drain  for  draiaing- 
any  group  or  blook  of  hooaes  by  a  combined  operation, 
under  the  order  of  any  vestiy  or  district  board. 
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E.  T.  Packard  for  the  appellant. — The  magis- 
trate was  wronj;  in  this  case.  This  pine  was  a 
sewer  within  &e  meaning  of  the  Metropolis 
Management  Act  1855,  and  as  such  hecame  vested 
in  the  vestry  and  was  repairable  by  them.  He 
-referred  to 

The  Metropolis  Management  Act  1855  (18  &  19  Viot 

o.  120),  SB.  68,  69,  73,  74,  250 ; 
The  Vestry  of  Bethnal  Oreen  v.  The  School  Board 

for  Ixmdon,  77  L.  T.  Bap.  635  ;    (1898)  A.  C.  190. 

Upon  the  question  of  alteration  or  deviation 
K&rBhaw  v.  Taylor  (73  L.  T.  Rep.  274;  (1895) 
2  Q.  B.  471)  is  in  point.    He  also  referred  to 

Holland  t.  Lazarus,  66  L.  J.  285,  Q.  B. ;  61  J.  P. 

262; 
Florence    ▼.   The    Paddington    Vestry,   12    Timea 

L.  Bep.  30. 

No  doubt  the  cases  of  Bateman  v.  The  Poplar 
District  Board  of  Works  (55  L.  T.  Rep.  374; 
33  Oh.  Div.  360)  and  Oeenv,  The  NewingUm  Vestry 
(1898)  2  Q.  B.  1)  show  that  the  signed  plan  is  suf- 
ncient  for  what  aotuallv  appears  on  the  plan,  but 
here  there  was  no  order  for  what  was  actually 
•carried  out. 

Avory  for  the  respondent.  —  The  cases  which 
have  been  cited  only  show  that  there  must  be 
some  eyidenoe  of  an  order,  and  that  where  some 
other  drainage  has  been  introduced  beyond  that 
sanctioned  by  the  scheme,  such  as  the  bringing  in 
-of  another  block  or  single  house,  the  pipe  became 
:a  sewer.  But  that  does  not  occur  bere.  It  is 
found  as  a  fact  by  the  magistrate  that  the  altera- 
tion in  no  way  altered  the  character  of  the  ap- 
jproved  system.  Qeen  v.  The  Nevoington  Vestry 
i(ii5t  sup.)  IB  a  clear  authority  that  the  signed  plan 
alone  IS  sufficient  evidence  of  an  order  by  the 
vestry  for  the  draining  of  the  block  or  ffroup  by  a 
combined  operation.  He  referred  to  the  Metropolis 
Management  Act  1855  (18  &  19  Yict.  c.  120),  s.  74. 

Packard  in  reply. 

DABLiNa,  J. — ^In  this  case  we  are  asked  ^  to 
decide  that  the  magistrate  was  wrong  in  holding 
that  this  pipe  in  question  was  a  drain  and  not 
a  sewer.  The  question  chieflv  arises  under 
sect.  250,  and  that  section  provides  that,  besides 
what  are  ordinarily  drains,  other  things  are  to  be 
included — ^namely,  "  any  drain  for  draining  any 
group  or  block  of  houses  by  a  combined  opera- 
tion under  the  order  of  any  vestry  or  district 
board."  Here  it  is  said  by  Mr.  Avory  that  this 
drain  is  a  drain  which  drains  a  group  or  block  of 
houses  under  an  order  of  the  vest^.  Now,^  it 
does  drain  a  group  of  houses;  but  the  question 
is,  does  it  do  so  under  an  order  of  the  veetryP 
What  are  the  facts.  The  plans  were  deposited  and 
signed  by  the  surveyor,  but  no  formal  order  was 
made  by  the  vestry.  But  it  was  proved  that  it 
was  not  the  practice  to  make  a  formal  order ;  but 
the  signature  of  the  surveyor  was  considered  as 
equi^ent  to  the  order  itself.  Must  there  be 
a  formal  order  drawn  up.  Qeen  v.  The  New- 
ington  Vestry  (1898)  2  Q.  B.  l)and  Bateman  v. 
The  Poplar  IHsMct  Board  of  Works  (55  L.  T. 
Rep.  374 ;  33  Oh.  Div.  360),  I  think,  are  conclusive 
on  this  pointy  and  show  that  there  is  no  neces- 
sity for  any  formal  order,  and  that  this  system 
of  drainage  was,  under  the  cironmstanoes  <n  this 
-case,  earned  out  under  the  order  of  the  vestry. 
Now,  the  oneration  was  not  carried  out  in  the 
«xact  way  snown  upon  the  plan,  and  the  position 


of  one  of  the  pipes  was  altered,  a  benel  taken  out; 
but  it  would  nave  drained  exactly  the  same 
number  of  houses,  and  the  cases  <»ted  to  show 
that  this  would  make  it  a  sewer  and  sot  a  drain, 
were  cases  not  of  a  slight  deviation^  but  where  the 
block  or  group  was  interfered  with^  so  that  more 
houses  were  made  to  drain  into  the  pipe  than  did 
before.  If  here  another  house  had  been  added  to 
the  group  it  would  have  been  differeat.  Here  the 
only  effect  of  the  alterations  was  to  straighten  the 
pipe  and  increase  the  fall,  whicb  wotila  improve 
the  flow.  The  character  of  the  pipe  was  in  no 
way  changed.  So  long  as  the  character  of  the 
scheme  is  practically  ttte  same,  the  slight  devia- 
tion in  the  course  of  the  pipes  csiBaot  matter.  It 
is  said  that  the  deviation  converts  what  would 
have  been  a  drain  into  a  sewer.  There  might 
have  been  some  strength  in  that  contention  if 
these  houses  had  belonged  to  different  owners. 
The  magistrate  has  found  that  nothing  has  been, 
done  to  alter  the  character  of  the  pipe.  The 
proper  construction  of  sect.  74  seems  to  be  thai 
you  have  to  get  the  order,  but  you  can  alter  it 
slightly  so  as  not  to  disturb  the  character  of  the 
scheme. 

Channbll,  J. — ^I  am  of  the  same  opinion.  I 
think  that  out  of  the  definitioiiof  "  sewer  **  must 
be  taken  drains  of  separate  houses,  and  also  pipes 
which  drain  a  group  or  block  of  houses  by  a  com- 
bined operation  under  an  order  of  a  vest^. 
When  you  have  such  an  (Mrder  the  pipe  is  a  drain, 
and  is  substituted  for  the  separate  orains  of  the 
separate  houses.  There  was  just  as  much  power 
in  the  owner  of  the  g^roup  or  block  of  houses  to 
make  an  alteration  in  that  one  drain,  as  there  was 
for  each  separate  owner  of  a  drain  for  a  sepante 
house.  He  can  make  an  alteration  as  far  as 
these  sections  are  conoemed  at  any  rate.  Now  in 
this  case  we  do  not  know  whether  this  alteration 
was  made  when  the  work  was  being  carried  oat 
or  subsequently.  But  whenever  it  was  done,  it 
does  not  make  this  drain  into  a  sewer.  None 
of  the  cases  cited  go  to  show  that  this  would  be 
so.  All  the  cases  cited  showing  that  an  alteration 
or  deviation  chai^ped  the  chiuaoter  of  the  pii|ei 
were  cases  where  an  addition  had  been  maoB  in 
the  block  or  group  drained.  In  this  case  an  ordar 
had  been  miMe  to  drain  a  block  or  group,  but  no 
addition  had  been  made  to  such  block  or  group. 

Appeal  dismisaed. 

Solicitors :  for  the  appellant^  StatUsy  Evam  and 
Co. ;  for  the  respondent  Robert  Voss. 


Friday,  April  14, 18d9. 

(Before  DASLiNa  and  Chjlnnill,  JJ.) 

Stakfobd  (app.)  V.  Williams  (reap.),  (a) 

Local  government'"' Vestry — Q^alifie€^tiat^^Bsti' 
dence  for  twehe  m<mihi--^Tefnparary  aheeiMs^ 
Intention  to  return  —  Local  Oovemmeni  Act 
1894  (56  &  57  Viet  e.  73). 

Temporary  abeenee  with  an  intention  and  rig^ 
to  retwm  does  not  prevent  a  qualifieatum  for 
vestryman  being  obtained  by  residence  dunn^ 
twelvemonths, 

Oabe  stated. 

An  information  was  preferred  by  the  appeUa&t 
against  the  respondent  under  the  Local  Qonn^ 

(a)  B«port«d  by  W.  Da  B.  HiaBimr,  S«i.,  Buriitflr«^U«. 
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ment  Act  1894,  a.  46  (8),  for  aotin^  as  a  vestiy- 
man  for  the  parish  of  Lewisham,  not  having 
qualified  for  the  same. 

The  following  facte  were  proved  or  admitted : — 
The  respondent  at  the  date  of  his  election  was 
not  a  parochial  elector  for  the  parish  of  Lewisham, 
tLe.,  was  not  on  the  Local  G-ovemment  or  Parlia- 
mentary register  of  electors  relating  to  the  parish. 

He  had  for  some  years  prior  to  and  at  the  date 
of  his  election,  with  his  wife  and  hoasehold, 
resided  at  a  house  known  as  "  The  Lawns," Bargees 
Hill  in  the  county  of  Sussex. 

Tbe  respondent  was  a  member  of  the  London 
County  Council,  the  Lewisham  Yestry  and 
District  Board,  and  of  various  committees  of  the 
two  bodies,  his  engagements  in  connection  there- 
with freqaentlj  kept  him  in  town  until  late  in  the 
evening,  and  it  Wds  a  matter  of  convenience  for 
him  to  have  a  London  residence. 

Prior  to  the  6th  May  1897  the  respondent  had 
been  in  the  habit  of  staying  in  the  bouse  of  his 
friend  Mr.  Beeton,  within  the  parish  of  Lewisham, 
on  the  footing  of  a  guest,  on  occasions  when 
detained  in  town  by  his  duties. 

On  or  about  the  6th  May  1896,  being  desirous 
of  obtaining  a  qualification  as  a  parochial  elec- 
tor or  resident  within  the  parish,  and  for  his 
own  personal  comfort  aud  convenience,  he  agreed 
with  Mr.  Beeton  to  hire  from  him  a  bedroom  in 
such  house,  together  with  the  use  of  a  sitting- 
room,  at  the  weekly  rental  of  15«. 

When  staying  ut  the  house  he  was  in  the  habit 
of  having  such  meals  as  he  required  with  the 
Beeton  family,  but  in  respect  of  such  meals  he 
did  not  pay  anything  extra.  Kxcept  to  the 
respondent,  Beeton  never  let  lodgings  to  any 
other  persons  at  this  house  or  elsewhere. 

The  root  of  15«.  a  week  was  a  fair  one  for  the 
room,  and  was  duly  paid  for  the  whole  of  the 
twelve  months  down  to  ihd  17th  May  1898. 

During  the  period  the  respondent  was  absent 
in  Aug.  1897,  for  some  two  or  three  weeks  in 
Jan.  1^8,  and  for  six  weeks  in  the  spring  of  1898 
when  he  visited  America.  With  those  exceptions 
the  respondent  occupied  the  room  on  an  average 
of  three  nights  a  week  from  May  1897  to  1898, 
and  had  on  no  occabiun  during  any  one  of  his 
absences  abandoned  his  intention  of  returning 
atid  resuming  the  use  of  the  room. 

The  respondent  had  the  right  to  the  exclusive 
use  of  the  room  duri' g  the  whole  of  the  twelve 
months  preceding  the  17th  May,  and  the  room 
was  constantly  kept  ready  for  his  occupation. 
He  had  no  latchkey  until  Sept.  1897,  but  he  could 
always  come  and  go  as  desired. 

It  was  contended  on  behalf  of  the  appellant 
that  on  these  facts  the  respondent  was  disqualified 
from  acting  as  a  vestryman  for  the  parish  as  not 
being  resident  within  the  parish  for  the  whole  of 
tbe  twelve  months  preceding  the  day  of  his 
eleutiou  ad  vestryman. 

Tbe  magistrate  found  as  a  fact  that  the  respon- 
dent took  the  room  not  solely  for  the  purpose  of 
obtaining  a  qualification,  but  also  as  a  matter  of 
big  own  personal  convenience,  and  that  the  letting 
to  bim  was  a  bond  fide  letting  to  him,  and  he 
beld  that  his  qualification  as  resident  within  the 
parish  for  the  i>eriod  in  question  had  been  estab- 
liabed  and  dismissed  the  summons. 

•^•'^y.  Q.O.  {MiUer  with  him)  for  the  appellant. 
—The  magistrate  was  wrong  in  this  case.    There 
Mas.  Cas.— Vol.  XTX. 


was  no  sufficient  residence  to  qualify.  The  Act 
does  not  contemplate  the  case  of  two  residenccF. 
He  referred  to 

Kerr  v.  Haynee,  2  L.  T.  Bep.  211  ; 

Reg,  V.   The  Mayor  of  Exeter,  19  L.  T.  Bep.  432 
L.  Bep.  4Q.B.  114. 

Avory  for  the  respondent. — The  qualification 
was  quite  sufficient  nere.  Temper  ry  absences 
make  nodiffcenceif  there  is  a  bondfiie  residence 
and  intention  to  return.    He  referrt;d  to 

Bond  V.  8t.  George' »,  Hanover^squarey  23  L.  T.  Bep. 
494  ;  L.  Bep.  6  C.  P.  312. 

[He  was  stopped  by  the  Court  J 

Miller  in  reply. 

Daslino,  J. — This  case  turns  on  the  question 
whether,  under  the  circumstances,  Mr.  Williams 
was  during  the  whole  of  the  twelve  months  resi- 
dent in  the  district.  It  is  said  that  he  did  not 
reside  there  during  the  whole  time,  because 
he  was  absent  during  Aug.  1897,  for  some  two  or 
three  weeks  during  Jan.  1898,  and  for  the  six 
weeks  when  he  visited  America.  But  he  could 
have  come  back  any  day  he  had  chosen,  and  he 
went  away  with  full  intention  of  returning.  I 
tbink  that  tbe  magistrate  was  perfectly  right. 

Channell,  J. — ^I  think,  also,  that  the  magis- 
trate was  ritfht.  It  was  not  intended  by  the 
statute  to  make  *'  residence  *'  different  from  what 
it  is  under  the  other  Acts.        ^^^j  dumissed. 

Solicitor  for  the  appellant,  Lewi8  Stroud. 
Solicitors  for  the  respondent,  Toung  and  Son, 


Monday,  April  17, 1899. 

(Before  DA.SLiNa  and  Channell,  JJ.) 

0*Dea.  (app.)  V.  Orowhu&st  (resp.).  (a) 

Hawker — TaJcing  round  oil — Previoits  request  by 
customer  to  eall — Sale  of  oil — Amount  to  be  pur^ 
chased  fixed  on  each  coil — Hawkers  Act  1888  (51 
A  52  Vict  e.  33),  ss.  2,  3,  6. 

By  sect.  6  of  the  Hawkers  Act  1888  a  penalty  of 
101.  is  imposed  upon  every  person  who  witnout 
a  licence  does  any  act  for  which  a  licence  is 
required,  and  by  sect.  3  a  licence  is  required  to 
be  taken  out  annually  by  every  hawker. 

By  sect.  2  a  hawker  for  the  purposes  of  the  Act  is 
thus  defined  :  "  Hawker  means  any  person  who 
travels  with  a  horse  or  other  beast  bearing  or 
drawing  burden  and  goes  from  place  to  place  or 
to  other  men's  houses  carrying  to  sell  or  exposing 
for  sale  any  aoods,  wares,  or  merchandise  to  be 
afterwards  delivered,  and  includes  any  person 
who  travels  by  any  means  of  locomotion  to  any 
place  in  which  he  does  not  usually  reside  or 
carry  on  bi^siness,  and  there  sells  or  exposes  for 
sale  any  goods,  wares,  or  merchandise  in  or  at 
any  house,  shop,  room,  booth,  stall,  or  other 
plaice  whatever  hired  or  used  by  him  for  that 
purpose.'^ 

Held,  that  takina  a  cask  of  oil  round  in  a  cart 
to  customers  xn  pursuance  of  orders  to  call, 
when  the  quantity  required  was  fiaed  by  the 
customer  at  his  house,  was  hawking  within  the 
statute  and  required  a  licence. 

Oasb  stated. 

The  respondent  was  charged  on  an  information 
preferred  oy  the  appellant  that  he  did  trade  as  a 

(a)  Bepoitad  by  W.  db  B.  HsaBEST,  Esq.,  Barriater-at-Law. 
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baw^er  withoat  haviDg  in  force  a  proper  licence 
as  by  tbe  statute  required. 

Tbe  following  facts  were  proved : — 

On  the  29th  Oct.  1898  the  respondent  was 
carryinjB^  on,  and  for  some  years  had  carried  on,  at 
Hackney  the  business  of  an  ironmonger,  and  sold 
lamps  and  lamp  oil.  On  this  day  the  appellant 
saw  the  respondent,  and  also  on  the  two  previous 
days,  in  various  streets  in  Hackney.  On  each 
occasion  the  respondent  had  with  him  a  horse 
drawing  a  cart,  in  which  was  a  large  cask  of  lamp 
oil,  from  which  he  drew  oil  and  delivered  it  at 
various  houses. 

It  was  further  proved  that  at  three  of  these 
houses  they  had  in  two  cases  purchased  lamps, 
and  that  in  all  cases  he  had  been  requ<?sted  to  call 
to  supply  oil  for  the  houses.  He  regularly  called 
in  accordance  with  these  requests,  and  he  had 
been  told  probably  what  amount  would  be 
required.  But  sometimes  a  larger  amount  was 
taken  and  sometimes  a  less,  and  he  never  knew 
until  he  called  what  amount  woidd  be  actually 
required  on  the  day  he  called,  though  the  same 
amount  was  usually  taken. 

It  was  admitted  that  the  respondent  drove  his 
own  cart 

It  was  contended  on  behalf  of  the  appellant 
that  the  respondent  travelled  with  a  horse  drawing 
burden,  and  that  he  went  to  other  men's  houses ; 
and  it  was  also  contended  that  inasmuch  as  the 
respondent  d«d  not  know  until  he  arrived  at  a 
house  how  much  would  be  required  at  that  house 
on  any  particular  day,  the  oil  was  not  sold  until 
he  arrived  at  the  house,  and  that  he  was  therefore 
carrying  merchandise,  viz.,  oil,  for  sale.  It  was 
oontended  that  this  constituted  him  a  hawker 
within  the  Act. 

The  magistrate  w^s  of  opinion  that  the  Hawkers 
Act  1888  was  not  intended  to  apply  to  persons  call- 
ing at  the  houses  of  regular  customers  in  compli- 
ance with  previous  requests  from  these  customers, 
and  that  the  respondent  did  not  answer  the  defini- 
tion of  **  hawker  "  within  the  section,  and  he  there- 
fore disminsed  the  summons. 

Danckwerts  for  tbe  appellant. — The  respondent 
clearly  brought  himself  within  the  Act.  He  re- 
ferred to  the  Hawkers  Act  1888  (51  &52  Vict.  c.  33), 
8s.  2,  3,  6.  The  sale  did  not  take  place  until  the 
bouse  was  reached  and  the  purchaser  had  said 
how  much  oil  was  required.  Pletts  v.  Campbell 
(73  L.  T.  Rep.  3U ;  (1895)  2  Q.  B.  225)  shows  that 
as  there  was  no  allocation  at  the  shop,  the  sale 
took  place  where  such  allocation  was  mad«»,  viz., 
the  customer's  house.  The  case  of  Bex  v. 
M'Knight  (10  B.  &  G.  734)  shows  that  no  offence 
is  committed  within  the  meaning  of  the  Hawkers 
and  Pedlars  Act  (50  Geo.  3,  c.  41)  where  packets  of 
tea  were  made  up  at  the  shop  in  pursuance  of 
orders  obtained  by  a  servant  sent  round  a  neigh- 
bourhood for  that  purpose,  and  subsequently 
delivered.  But  the  facts  in  the  present  case  ai'e 
entirrly  different.  Here  there  was  a  carrying  to 
sell  and  exposing  for  sale  oil,  and  a  going  to  other 
men's  houses  for  such  purpose.  [Channbll,  J. 
— If  boots  were  sent  to  be  tried  on  in  pursuance 
of  an  order  would  that  make  the  bootmaker  a 
hawker  P]  No.  That  is  decided  by  Bex  v.  Little 
(1  Burr.  609),  which  lays  it  down  that  one  act  of 
selling  does  not  make  a  man  a  hawker  so  that  he 
ought  to  take  out  a  licence  to  trade  as  such.  The 
way  in  which  an  Act  of  Parliament  of  this  kind 
is  to  be  construed  is*  laid  down  by  Wills,  J.  in 


WiUiam9(m  v.  N<nru  (79  L.  T.  Rep.  415 ;  (1899)  1 
Q.  B.  7),  where  he  says  that  one  mui«t  constrae  it 
from  the  words  of  the  Act  itself,  and  it  cannot  be 
helped  that  it  covers  cases  which  may  be  of 
apparent  hardship. 

The  respondent  did  not  appear. 

Dablino,  J. — I  think  in  this    case  that  the 
magistrate  came  to  a  wrong    conclusion,  and  I 
form  the  opinion  with   reluctance    that  this   is 
within  the  words  of  the   Act  of  Parliament  in 
question.    This  man  who  carried  this  out  was  in 
the  habit  of    calling  at  these  houses  with  his 
barrel  of  oil  drawn  by  a  horse.    He  knew  that 
some  oil  would  be  taken,  but  he  did  not  know  how 
much.    It  cannot  therefore  be  said  that  he  had 
sold,  and  that  this  was  only  a  delivery.    That  was 
the   case   in   the    authority  cited.      Herts  the 
customers  had  not  bound  themselves  to  take  any 
goods.    Now,  did  the  respondent  go  with  a  horse 
to  other  persons'  houses  carrying  goods  to  sell  ? 
He  carried  in  this  way  oil  to  sell,  and  so  he  is 
within  the  mischief  of  the  Act.    I  do  not  think 
that  if  he  had  done  it  on  one  occasion  only  he 
would  be   within  the  Act,  for  an  isolated  case 
would  not  be  within  the  section,  for  I  think  the 
words  show  something  more  neoessary.    Making 
one  journey  would  not  be  "travelling"  in  this 
sense.       But    in    this     case     he   went     round 
habitually.     Now  the  learned  magisttate  says  in 
his  finding  that  in  his  opinion  the  Hawkers  Act 
1888  was  not  intended  to  apply  to  persons  calling 
at  the  houses  of  regular  customers  in  compliance 
with  previous  requests  from  such  customers,  and 
that  the  respondent  did  not  come  within  the  defi- 
nition of  *'  hawker "  in  the  Act.     So  it  is  said 
that  the  Act  does  not  apply  for  all  purposes,  and 
that  where  a  person  calls  and  does  what  if  there 
was  no  request  to  call  would  be  within  the  Act, 
such  acts  are  not  within  the  statute.    But  I  think 
the  words  of  the  statute  are  sufficient  to  cover  this 
case. 

Channell,  J. — I  am  of  the  same  opinion,  and 
on  the  same  grounds. 

Solicitor  for  the  appellant,  Ths  Solicitor  of 
Inland  Beveniie, 


Monday,  April  17, 1899. 

(Before  DABLiNa  and  Channbll,  JJ.) 

Be  An  Application  by  William  Bethel,  (a) 

Justices — Application  under  Luna>cy  Act — Court 
of  summary  jurisdiction — Power  to  etiUe  ease- 
Order  to  se%%e  money  in  lunatic^s  name  m 
savings  hank — Summary  Jurisdiction  Act  lS4d 
(11  &  12  Vict.  c.  43),  «.  35— Summary  Jurisdic- 
tion Act  1879  (42  &  43  Vict,  c.  49),  s.  S4^Lunacy 
Act  1890  (53  &  54  Vict  e.  5),  $,  299. 

Justices  acting  under  sect.  299  of  the  Lunacy  Act 
are  not  a  court  of  summary  jurisdiction,  and 
have  therefore  no  power  to  state  a  case. 

An  order  under  that  section  can  be  made  to  seite 
money  standing  in  the  lunatic's  name  in  the 
Post  Office  Savings  Bank. 

Case  stated. 

At  a  petty  sessions  holden  at  Reigate  on  the 
12th  Nov.  1898  an  application  was  made  to 
justices  by  William  Bethel,  hereinafter  called 
the  appellant,  one  of  the  relieving  officers  of  the 
Reigate  Union,  for  an  order  under  sect.  299  (1) 

(a)   Reported  by  W.  Di  B.  Hbbbebt,  Esq.,  Barri8ter>at>La7. 


MAGISTRATES'  CASES. 


163 


Q.B.  Div.] 


Be  An  Application  by  William  Bethel. 


[Q.B.  Div. 


of  the  Lunacj  Act  1890  directing  him  to  seize  a 
sum  of  money  standing  in  the  Post  Office 
Sa.Ting8  Bank  in  the  name  of  a  lunatic  -who  had 
become  chargeable  to  the  nnion,  for  the  purpose 
of  paying  the  expenses  of  maintenance  and  inci- 
dental  expenses  respectirelj  incurred  or  to  be 
incurred  in  relation  to  the  lunntic. 

Upon  the  hearing  of  the  application  the  justices 
declined  to  make  any  order. 

Upon  an  application  they  stated  this  case,  but 
subject  to  the  question  whether  they  had  any  such 
power  to  state  a  case. 

Tbey  were  of  opinion  that  they  had  no  such 

Sower,  for  a  special  case  can  be  stated  under  the 
nmmary  Jurisdiction  Act  1879  only  where  a 
person  aggrieved  *'  desires  to  questioa  a  conviction, 
order,  determination,  or  other  proceeding  of  a 
conrt  of  summary  jurisdiction,"  and  that  justices 
acting  under  sect.  299  of  the  Lunacy  Act  1890 
are  not  such  a  court  of  summaiy  jurisdiction.  In 
forming  that  ooinion  they  were  guided  by  Boulter 
V.  Kent  Justices  (77  L.  T.  Rep.  288 ;  (1897)  A.  0. 
556),  sect.  35  of  the  Summary  Jurisdiction  Act 
1848,  and  sect.  54  of  the  Summary  Jurisdiction 
Act  1879;  and  further  by  the  fact  that  if  the 
Legifilatmie  had  intended  that  justices  acting 
uoder  sect.  299  of  the  Lunacy  Act  1890  should  be 
«aeh  a  court,  the  enactment  would  have  read 
*'if  it  appears  to  a  court  of  summary  jurisdic- 
tion "  instead  of  "  if  it  appears  to  any  justices." 
They  were  ai^o  influenced  by  the  fact  that  a 
josbce  may  make  an  order  under  the  enactment 
without  any  information  or  complaint  of  the 
relieving  officer  and  apparently  of  his  own  motion, 
and  that  therefore  the  order  is  (juite  different  to 
an  order  of  a  court  of  summary  jurisdiction. 

They  declined  to  make  the  order  in  question 
for  the  following  reasons : 

(1)  It  appear^  to  them  that  the  sub-section  in 
question  enabled  them  to  make  an  order  only  in 
respect  of  money  or  other  personal  property  which 
was  oapable  of  "  seizure  "  or  "  seizure  and  sale," 
as,  for  example,  cash  in  the  lunatic's  possession  or 
house  or  personal  chattels,  and  that  deposits  in 
the  Post  Office  Savings  Bank  could  be  neither 
seized  nor  sold,  and  that  therefore  they  had  no 
power  to  make  the  order.  In  arriving  at  that 
conclusion  they  were  influenced  by  the  fact  that 
unless  the  Postmaster- General  paid  the  deposits 
to  the  appellant  after  making  the  order,  he  would 
be  unable  to  seize  the  deposits  or  otherwise 
enforce  the  order. 

(2)  But  if  they  had  power  to  make  the  order, 

it  appeared  to  tbem  that  under  sect.  299  (2)  the 

money  might  have  been  paid  without  any  such 

order,  and  the  appellant^s  receipt  would  have 

been  a  good  discharge ;  and,  further,  that  payment 

might  have  been  obtained  by  virtue  of  an  order  of 

a  County   Court  judge  under  sect.   132  of  the 

LunMcy  Act  1890.     They  were  also  of  opinion 

that  the  making  of  an  order  was  within  their 

discretion,  and  they,  under  the   circumstances, 

declined  to  make  it.     This  was  supported  by  the 

terms  of  sect.  299  (1),  which  says  "  such  lustice 

may  by  order  direct, '  whereas  the  earlier  Act  (16 

&  17  Vict.  c.  97,  s.  104)  Pays  "  shall  by  an  order." 

The  exercise  of  this  discreti<>n  was  subject  to 

revision  by  the  Court  of  Quarter  Sessions  by 

sect  301  of  the  Lunacy  Act  1890,  and  so  the 

appellant  wonld  not  be  without  a  remedy  even  if 

a  special  case  could  not  be  stated. 

The  appellant  contended  that  the  justices  not 


only  had  the  power,  but  were  bound  to  make  the 
order. 

English  Harrison,  Q.O.  (B,  Burleigh  Muir  with 
him)  for  the  appellant. — The  justices  had  powtr 
to  state  the  case.  They  are  a  court  exercising 
summary  jurisdiction. 

Avory,  for  the  justices,  was  h«^ard  as  amicus 
curiaR  as  to  the  power  to  state  a  case. — Justices 
making  an  order  under  the  Lunacy  Act  are  not 
acting  as  a  court  of  summary  jurisdiction.  That 
is  the  express  provision  of  sect.  35  of  the 
Summary  Jurisdiction  Act  1848  (11  &  12  Vict. 
c.  43).  That  is  incorporated  into  the  Summary 
Jurisdiction  Act  1879  by  sect.  54  of  that  Act. 

Muir  in  reply. — The  words  of  sect.  35  have  no 
application  to  an  order  to  seize  property. 

Dabling,  J. — In  this  case  we  think  that  on  the 
true  construction  of  sect.  299  of  the  Lunacy  Act 
1890  read  with  sect.  35  of  the  Summary  Jurisdic- 
tion Act  1848  that  the  magistrates  were  not  a 
court  of  summary  jurisdiction  and  so  had  no 
power  to  state  a  case.  By  sect.  299,  if  it 
appears  to  any  justice  that  a  lunatic  chargeable 
to  any  union  has  any  real  or  personal  ]propertv 
more  than  sufficient  to  maintain  his  family,  such 
justice  may  by  order  direct  the  relieving  officer  of 
such  union  to  seize  so  much  of  any  money  of  the 
lunatic  as  the  justice  may  think  sufficient  to  pay 
the  expenses  of  maintenance  and  incidental  ex- 
penses in  relation  to  the  lunatic.  Sect.  35  of 
the  Summary  Jurisdiction  Act  1848,  which  is  an 
Act  that  deals  with  the  powers  of  magistrates  and 
deals  with  their  powers  when  a  court  of  summarv 
jurisdiction,  says  that  nothiug  in  this  Act  shall 
extend  or  be  construed  to  extend  to  any  orders 
made  with  re^^pect  to  lunatics  or  the  expenses 
incurred  for  the  lodging,  maintenance,  medicine, 
clothing,  or  care  of  any  lunatic  or  insane  perEon. 
Now  the  order  in  tbis  case  was  one  made  in  respect 
of  a  lunatic,  as  the  lunatic  is  a  pauper.  It  is  made 
not  only  because  he  is  a  pauper,  but  because  he  is 
a  lunatic.  It  therefore  appears  that  upon  the 
proper  reading  of  sect.  35,  the  magistrates,  acting 
undnr  sect.  299,  were  not  acting  as  a  court  of 
summary  jurisdiction.  We  have  been  asked  to 
give  our  opinion  as  to  the  order,  and  will  there- 
tore  do  so.  As  to  that,  we  think  that  the  m^^s- 
trates  were  wrong.  They  thought  that  they  had 
no  power  to  make  the  order  because  sub-sect.  (1) 
of  sect.  299  of  the  Lunacy  Act  1890  enabled  them 
to  make  an  order  only  in  respect  of  money  or 
other  personal  property  capable  of  "seizure  "or 
*'  seizure  and  sale,"  sucn  as  cash  in  the  lunatic's 
possession,  and  that  with  regard  to  deposits  in 
the  savings  bank  they  bad  no  power  to  make  the 
order.  .But  sub- sect.  (2)  of  that  section  gives 
power  to  deal  with  property  of  the  lunatic 
in  an  ordinary  bank,  and  such  is  just  as  much 
outfeide  the  words  "  seizure "  or  *'  seizure  and 
sale  "  as  money  in  the  Post  Office  Savings  Bank. 
The  magistrates  further  say  that  they  had  a  dis- 
ci-etion.  They  seem  to  think  that  the  word 
'*  may "  gives  them  power  to  please  themselves. 
It  does  not  mean  anything  of  the  kind.  They 
had  power  to  make  this  order,  and  they  must 
exercise  a  proper  judicial  discretion. 

Channell,  J. — I  agree. 

Solicitors :  for  the  appellant,  Morrisons,  tor  Frank 
C.  Morrison,  Beigate ;  for  the  justices,  H.  Tyrell 
and  Son,  for  HecM,  Mole,  and  Bosling,  Beigate. 
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HOUSE   OF   I^OBDS. 

May  5,  6, 17, 1898,  and  March  14,  1899. 

(Before  the  Lobd  Ghakcbllob  (The  Earl 
of    Halsburj),    Lords    Watson,    Hobhoube, 

ASHBOUBNE,        Hb&SCHBLL,        MaCNAOHTEN, 

Mo&Bis,    Shand,    Dayjbt,    and    James    of 
Hebbfobd.) 

Powell  v,  Kbmpton  Pabk  Company,  (a) 

ON  appeal  fbom  the  coubt  of  appeal  in 

ENGLAND. 

Betting — Place  tued  for  beiting^-^Iaclosure  on 
raceoourae — Betting  Act  1853  (16  A  17  Vict 
c.  119J,  M.  1,  3. 

The  word  ** place  "  in  the  Betting  Act  1853,  m.  1 
and  3,  means  a  place  analogotM  in  character 
and  use  to  a  "  betting  hotise  "  or  *'  office,** 

Adjacent  to  a  racecourse  and  furming  part  of  it 
woM  an  open  incloewre  surrounded  hy  rails  to 
which  the  public  were  admitted  at  race  meetings 
on  payment  of  an  entrance  fee.  The  greater 
number  of  the  people  who  entered  the  inclosure 
went  there  for  the  purpose  of  betting  toith  the 
professional  bookmaxers  whom  they  found  there. 
The  boohmaJcers  were  admitted  on  the  same 
terms  as  the  general  public,  and  had  no  special 
rights  in  the  inclosure,  and  did  not  confine 
themselves  to  any  particular  part  of  it.  They 
acted  independently  and  in  competition  with 
each  other,  and  independently  of  the  proprietors 
of  the  racecourse,  and  anyone  might  act  as  a 
bookmaker.  The  betting  was  for  the  m^st  part 
ready-money  betting,  and  no  bettina  lists  were 
exhibited,  but  the  bookmakers  called  out  the 
odds. 

Held  {affirming  the  judgment  of  the  court  below. 
Lords  Sobhouse  and  Uavey  dissenting),  that  the 
inclosure  wcu  not  a  "place  kept  or  used  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  within  the  meaning  of  the  Betting 
Act  1853. 

Eastwood  V.  Miller  (30  L.  T.  Bep.  716 ;  L.  Bep. 
9  Q.  B.  440).  Haigh  v.  Town  CMuncil  of  Sheffield 
(31  L  T.  Bep.  536;  L.  Bep.  10  Q.  B.  102),  and 
Hawke  v  Dunn  (76  L.  T.  Rep.  355;  (1897) 
1  Q.  B.  579)  overruled. 

This  was  an  appeal  from  a  judgin<»nt  of  the  fall 
Court  of  Appeal  (Lord  Esber,  M.R.,  Lindlej, 
Lopes,  Smith,  and  Chitty,  L  J  J.).  Bigbj,  L.J. 
dissentinsr,  reported  in  77  L.  T.  Rep.  2 ;  (1897) 
2  Q.  B.  242,  who  had  reversed  a  judgment  of 
Russell,  C.J.  at  the  trial  before  him  without  a 
jury. 

The  learned  Chief  Justice  held  that  he  was 
bound  bj  the  decision  in  Hawke  y.  Dunn  (76  L.  T. 
Rep.  355 ;  (1897)  1  Q.  B.  579). 

The  action  was  brought  for  an  injunction  to 
restrain  the  respondents  from  opening  or  keeping 
a  certain  inclosure  known  as  the  '*  reserved  inclo- 
sure" for  the  purpose  of  persons  using  snch 
iDcloBure  for  the  purposes  of  (1)  betting  with 
persons  resorting  thereto,  or  (2)  money  being 
received  by  or  on  behalf  of  such  persons  using 
the  same  as  deposits  made  on  horse  races; 
and  from  knowingly  and  wilfully  permitting 
the  said  inclosure  to  be  ui>ed  by  such  persons 
for  the  said  purposes,  or  either  of  them;   and 

(a)  Bepor'.ed  by  C  E.  Maldbn,  Esq.,  Barrister-at- Law 


from  oth^-rwise  carrying  on  their  basiness  in  a 
manner  contrary  to  the  Betting  Act  1853  (16  &  17 
Yict.  c.  119),  or  to  its  memorandum  of  associa- 
tion, and  from  expending  moneys  the  aaaeteof 
the  respondent  company  in  and  about  the  main- 
tenance and  conduct  of    such  illegal  business. 
The  appellant  was  a  shareholder  in  the  respon* 
dent  company,  which  was  incorporated  under  the 
Companies  Acts  for  the  purpose  of  carrying  on 
the  business  of  a  racecourse  company,  and  from 
time  to  time  he'd  race  meetings  under  the  rules 
of  the  Jockey  Club  and  the  rules  of  the  National 
Hunt  Committee,  in  accordance  with  the  provi. 
sions  of  the  articles  of  association.    The  respon- 
dents  were    the   owners    and  occupiers  of   the 
Kempton  Park  Racecourse,  containing  a  consider- 
able number  of  acres  and  inclosed  by  a  substan- 
tial fence,  on  which  they  had  laid  out  a  raoeconnie 
and  held  horse-race  meetiDgs.      Adjoining  the 
course  the  respondents  had  fenced  off  and  in- 
closed by  iron   railins^s  a  piece   of    ground  or 
inclosure    known    as    the  **  reserved  inclosure." 
This  reserved  inclosure  did  not  exceed  a  quarter 
of  an  acre  in  extent.    It  was  uncovered,  except 
that  on  the  far  side  of  it  from  the  racecourse 
there  were  raised  tiers  of  seats  covered  over  with 
a  roof.    This  erection  formed  part  of  a  bnilding, 
known  as  the  grand  stand,  which  contained  various 
rooms  and  offices  used  by  the  respondents  in 
conducting  the  race  meetings,  and  from  the  out- 
side of  it  the  races  could  be  watched  by  the 
spectators.    Any  members  of  the  public,  includiog 
professional  bookmakers  and  betting  men,  wero 
admitted  by  the  respondents  to  the  racecourse  on 
payment  of  Is.  on  ordinary  occasions,  and  2«.  6d. 
on  special  occasions,  and  to  the  reserved  inclosure 
on  payment  of  a  further  fee  of  the  difference 
between   the   entrance   fee  paid  and  l^      The 
number  of  persons    admitted   to   the   reserved 
inclosure  on  race  days  varied  from  500  to  2000, 
and  among  such  persons  there  were  always  a 
certain  number,  varving  from  100  to  200,  who 
were  professional  bookmakers,  and  were  admitted 
upon  the  same  terms  as  and  had  no  greater  or  less 
right  than  any  other  members  of  the  public.    In 
the  reserved  inclosure  these  professional  book- 
makers carried  on  their  business  of  betting.  Each 
bookmaker  was  ready  and  willing  to  bet,  and  went 
there  for  the  purpose  of  betting,  for  ready  money 
with  any  person  in  the  inclosure,  and  on  credit 
with  any  person  known  to  the  particular  book- 
maker or  about  whose  financial  position   he  had 
any  satisfactory  information.    The  inclosure  was 
maintained  out  of  the  company's  assets.    It  was 
admitted  on  both  sides  that 

(1)  Inolo-'ed  spaoes  have  been  in  eziiitenoe  at  raoe 
meetingB  for  a  long  time  prior  to  the  passing  of  the 
Betting  Act  of  1853,  and  in  some  oases  from  the  be- 
^ioning  of  the  oentary,  in  whioh  betting  took  pUoe,  and 
for  the  pnrpose  of  bettiog.  Saoh  inoloaed  apaoea  were 
sometimes  (a)  railed  inoluenres  called  '*  betting  riogs " 
or  **  poata  "  m  parts  of  tbe  raoeoonrae  or  gronnda  remote 
fr>im,  or  rot  belonging  to,  the  g^rand  stand ;  (6)  railed 
inclusnree  adjaoent  to  the  grand  stand;  (e)  eeparat) 
and  detached  bntldings  on  the  raoeoonrae  or  gronndf. 
(2)  In  other  oases  the  grand  stand  itaelf  or  some  part 
thereof  was  need  for  the  same  pnrpose.  Prior  to  tbe 
passing  of  the  Betting  Act  of  1858,  the  betting  in  these 
indoeed  spaoea  was  for  the  most  part  credit  bettiop. 
Beady  money  betting  did  occasionally  take  place  therein, 
bnt  only  to  a  small  extent.  (8)  The  practioe  of  gifiof 
tickets  was  not  adopted  by  bookmakers  nntil  reoeat 
years. 
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The  Betting  Act  (16  &  17  Yict.  c.  119)  recites 
in  the  preamble  that 

A  kind  of  gftming  has  of  late  sprimg  np,  tending  to 
the  Snjiny  and  demoralisation  of  improTident  penons,  by 
the  opening  of  plaoee  called  betting  honsee  or  offioes, 
and  the  reeelTing  of  money  in  adyanoe  by  the  owners  or 
ooonpierB  of  snob  honsee  or  offioee,  &c., 

and  the  first  section  enacts 

No  hoow,  office,  room,  or  other  plaoe  shall  be  opened, 
-kept,  or  used  for  the  purpose  of  the  owner,  oconpier,  or 
keeper  thereof,  or  any  person  using  the  same,  or  any 
person  procored  or  employed  by  or  acting  for  or  on 
behalf  ot  snob  owner,  ooonpier,  or  keeper  or  person 
naiDg  the  same,  or  of  any  person  haying  the  care  or 
management  or  in  any  manner  condaoting  the  bosineee 
thereof,  betthig  with  persons  reeorting  thereto, 

or  •£ or  other  parposee  mentioned  in  the  section. 
The  2nd  section  that  every  each  "  honse,  room, 
office,  or  place  shall  be  deemed  to  be  a  common 
gaming-house  within  the  Gaming  Act  1845 ;  and 
tiie  th^ 

Any  person  who,  being  the  owner  or  oocapier  of  any 
house,  office,  room,  or  other  plaoe,  or  a  person  using  the 
same,  shall  open,  keep,  or  use  the  same  for  the  purposes 
hereinbefore  mentioned,  or  either  of  them,  or  any  person 
who,  being  the  owner  [^c.,]  shall  knowingly  and  wilfully 
permit  the  same  to  be  opened,  kept,  or  used  by  any 
other  person  for  the  purposes  aforesaid,  or  either  it 
them, 

shall  be  subject  to  the  penalties  therein  men- 
tioned. 

Aa^Uh,  Q.O.  and  Cautlev,  for  the  appellant, 
argued  that  this  was  a  friendlj  action  broueht  to 
raise  and  determine  a  point  of  law  whicn  was 
Teiy  important  with  reference  to  the  conduct  of 
the  business  of  the  respondents,  but  there  was  no 
foundatiou  for  any  suggestion  of  collusion.    We 
contend  that  the  use  of  the  indosure  by  the  book- 
makers com«^  8  directly  within  the  prohibition  in 
the   Be-tting   A.ct   18o3.    The  respondents  per- 
mitted the  indosure  to  be  used  for  the  purpose  of 
betting.    An  esclusiye  use  is  not  necessary.    The 
statute  was  not  intended  to  put  down  betting  in 
a  general  way,  but  to  put  down   betting  as   a 
bosiness.     The  inclosure  is  a  "place,"    in  the 
ordinary  meaning  of  the  word,  "imed  for  the 
purpose  of  betting  "  as  a  business,  and  is  there- 
fore within  the  prohibition  in  the  statute.    The 
test  is  user  for  the  purpose  of  betting  as  a  matter 
of  business.    The  earliest  reported  case  on  the 
Act  seems  to  be  in  1864  (Doggett  v.  CcUiarM,  12 
L.  T.  Rep.  355 ;  19  0.  B.  N.  S.  765),  which  has 
been   fallowed   in  many  other  cases — Shaw  ▼. 
Morley  (19  L.  T.  Rep.  15 ;  L.  Rep.  3  Ex.  137), 
Bows  V.  Fenwiek  (30  L.  T.  Rep.  524 ;  L.  Rep.  9 
C.  P.  339),  and  Eastwood  v.  MUler  (30  L.  T.  Rep. 
716 ;  L.  Rep.  9  Q.  B.  440),  which  closely  resembles 
the  present  case  and  was  followed  and  approved  in 

Haxgh  y.  Toum  CounciL  of  Sheffield,  31  L.  T.  Bep. 
536 ;  L.  Bep.  10  Q.  B.  102. 

See  also 

Reg,  Y<  Oooh,  51  L.  T.  Bep.  21 :  13  Q.  B.  Div.  377  ; 
Bnow  Y.  Hill,  52  L.  T.  Bep.  859 ;  14  Q.  B.  Diy. 
588. 

Eeg.  V.  Preedy  (17  Oox  0.  0. 433)  shows  that  to 
^ring  a  place  within  the  Act  it  need  not  have 
l)sen  previously  used  for  betting,  neither  need 
betting  be  the  only  purpose  for  which  it  was  used. 
See  also  Homsby  v.  Raggett  (66  L.  T.  Rep.  21 ; 
(1892)  1  Q.  B.  20),  Uddell  v  Lofthouse  (74  L.  T. 
Hep.  139 ;  (1896)  1  Q.  B.  295),  and  Havohe  v.  Dunn 


(76  L.  T.  Rep.  355 ;  (1897)  1  Q.  B.  579),  where  all 
the  cases  are  collected  and  reviewed.  The  Act  of 
1853  goes  beyond  the  preamble  in  the  enacting 
part  in  introducing  the  words  '*  other  place  "  in 
dealing  with  betting  other  than  ready-money 
betting  and  in  making  the  user  of  a  place  illegal. 
On  the  admitted  facts  this  inclosure  was  a  pl>ice 
capable  of  being  used,  and  in  fact  used,  in  the 
manner  prohibited  by  the  statute,  to  the  know- 
ledge of  the  respondents,  who  therefore  became 
liable  to  the  penalties  imposed  by  the  statute. 

/.  Walton,  Q.C.  and  Stutfield  {C.  Mathews  with 
them),  for  the  res^ndents,  maintained  that  the 
decision  of  the  majority  of  the  Court  of  Appeal 
was  right.  The  cases  cited  on  the  other  side  fall 
into  four  classes  :  (1)  Shaw  v.  Morley  was  clearly 
within  the  Act;  (2)  the  "public-house  cases"  show 
that  the  user  need  not  he  exclusive  and  that  a  room 
is  an  '*  office  "  within  the  Act,  if  it  is  in  fact  used 
for  the  purpose  of  betting;  (3)  the  "umbrella 
and  stool "  cases  are  cases  where  a  man  occupies  a 
spot  which  was  in  fact  his  office  or  place  of  business 
for  the  time  being.  But  none  of  these  decisions 
touch  the  facts  of  the  preseot  case.  (4)  Eastwood 
V,  MiUer,  Haigh  v.  Town  Council  of  Sheffield,  and 
Hawke  v.  Dunn  resemble  the  present  case,  and  are 
inconsistent  with  it.  A  "  place  "  to  bring  it  within 
the  Act  must  be  used  by  the  bookmaker  as  his  office 
or  place  of  business,  which  the  inclosure  here  was 
not.  It  must  be  a  plaoe  ejusdem  generis  with  a 
house  or  office.  This  view  was  taken  by  the  Court 
of  Session  in  Scotland  in  the  case  of  Renretty  v. 
Kart  (13  Rettie  Justiciary  Cas.,  4th  series,  9). 
The  racecourse  and  the  people  are  there,  the 
bookmaker  does  nob  set  up  a  betting  office,  as, 
but  for  the  Act,  he  might  do  in  a  street  in  a  town, 
but  Le  goes  to  the  races,  and  bets,  as  other  people 
do,  with  those  whom  he  finds  there,  which  is  not 
illegal.  In  one  sense,  if  a  man  once  makes  a  bet 
in  a  public-house  that  house  is  "  used  for  the  pur- 
pose of  betting,"  but  some  restriction  must  be 
placed  on  the  wide  words  of  the  Act.  The 
"  place "  within  the  Act  must  be  devoted  to  the 
purposes  of  a  betting  office.  It  is  not  enough 
that  a  man  frequently  oets  there,  if  he  hao  nothing 
that  can  be  called  an  office  or  place  of  buBiuess. 
It  is  not  illegal  to  go  about  betting,  as  a  pedlar, 
who  has  no  shop,  goes  about  to  carry  on  his  busi- 
ness. This  is  a  purely  statutory  offence,  and 
must  be  brought  strictly  within  the  words  of  the 
Act  The  Act  speaks  of  **  owner,"  "  oocopier," 
and  "  keeper,"  and  "  person  using  ♦he  same " 
must  be  in  the  same  category,  and  does  nob 
include  any  person  who  may  happen  to  be  on  the 
spot  betting. 

Asquith,  Q.C.  replied. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  14,  1899. — Their  Lordships  gave  judg- 
ment as  follows : 

The  LoBD  Chancellor  (the  Earl  of  Hals- 
iDury). — My  Lords:  The  statement  of  claim  in 
this  case  sets  fortii  that  the  plaintiff  is  a  share- 
holder in  a  company  incorporated  to  carry  on  the 
business  of  a  racecourse  company,  and  it  asks 
that  an  injunction  may  issue  to  restrain  the  use 
of  part  of  the  company's  premises  for  what  is 
alleged  to  be  an  illegal  purpose.  If  the  purpose 
for  which  the  part  of  the  premises  in  question  is 
to  be  used  is  illegal  the  injunction  ought  to  be 
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granted ;  if  not,  the  action  ought  to  be  dismiMed. 
Before  dealing  with  the  Bubstanoe  of  the  queetion 
which  comes  np  on  appeal  from  the  Conrt  of 
Appeal  to  your  Lordships,  I  think  it  right  to  Bay 
that  in  my  view  it  is  absolutely  immaterial  what 
motiye  has  induced  the  plaintiff  to  bring  this 
action.    Onoe   it    is    brought,  the  court  before 
whom  it  comes  must  decide  according  to  law,  and 
the  construction  of  the  Act  of  Parliament  is  a 
pure  question  of  law,  and  must  be  decided  accord- 
mg  to  its  legal  construction,  whatever  may  be 
the  motiyes  and  wishes  of  the  respectiye  litigants. 
The  form  in  which  the  question  arises  and  the 
facts  proved  or  admitted  may  affect  the  determi- 
nation of  the  particular  case  and  its  consequent 
authority  as  governing  other  transactions,  but  the 
construction  of  the  Act  of  Parliament  must  be 
the  same  upon  whatever  facts  the  question  of  its 
construction  arises.    It  has,  indeed,  been  argued 
that  the  history  of  the  legislation  and  of  the  facts 
which  gave  rise  to  the  enactment  may  in  view  of 
the  preamble  affect  the  construction  of  the  Act 
itself ;  but  though  I  do  not  deny  that  such  topics 
may  usefully  be  employed  to  interpret  the  mean- 
ing of  a  statute,  they  ao  not,  in  my  view,  afford 
conclusive  argument  here.    Two  propositions  are 
quite  clear — one  that  a    preamble    may  afford 
useful  light  as  to  what  a  statute  intends  to  reach, 
and  another  that  if  an  enactment  is  itself  dear 
and  unambiguous,   no  preamble  can  c^ualify  or 
cut  down  tne   enactment;  and   in   this  case  it 
appears  to  me  that  the  question  must  be  decided 
upon  the  words  of  the   statute  and  upon  the 
facts  which  are  not  and  never  have  been  con- 
tested.   Indeed,  apart  from  the  historical  ques- 
tion— which    for   the    reasons    I    have    given  I 
dismiss   from   my  consideration  for  the  present 
— it  would  be  idle  indeed  for  any  one  to  contest 
what  I  suppose  is  true  of  every  race  meeting  in 
the  country,  and  not  only  applicable  to  this  par- 
ticular case.    In  saying  this,  however,  I  think  it 
right  to  add  that  I  do  not  see  the  least  foundation 
for  the  suggestion  that  any  fact  or  argument  has 
been  kept  oack  or  misrepresented.    The  argument 
has  certainly  been  conducted  with  great  ability 
and  earnestness,  as,  indeed,  was  to  be  expected 
considering  who  were  the  learned  counsel  who 
argued  it.    Now,  the  words  which  it  appears  to 
me  your  Lordships  have  to  construe  are  these : 
(1)  No  house,  office,   room,   or  other  place;  (2) 
shall  be  opened,  kept,  or  used ;  (3)  for  the  purpose 
of  the  owner,  occupier,  or  keeper  thereof,  or  any 
person  using  the  same,  or  any  person  procured 
or  employed  by  or  acting  for  or  on  behalf  of 
such  owner,  occupier,  or  keeper,  or  person  using 
the  same,  or  (4)  of  any  person  having  the  care 
or  management,   or  in  any  manner  conducting 
the   business  thereof;  (5)   betting  with  persons 
resorting  thereto.    I   will   discuss  presently  the 
rest  of  the  section,  and,  in  discussing  this  part 
of   it   I   will  postpone  for   the  moment  all  the 
words  except  " owner "  or  "occupier,"   in   order 
to  make  dear  what,  in  my  view,  is  the  substan- 
tial sense  of  the  enactment.    I  will,  of  course, 
deal  with  the  other  words  in  detail,  and  particu- 
larly with  the  words  "  person  using  the  same  " ; 
but  let  us  first  see  what  is  the  substance  of  the 
enactment.    It  prohibits  opening  a  bouse,  &o., 
for  the  purpose  of  the  owner  or  occupier  betting 
with  persons  resorting  to  the  house  so  opened. 
It  does  not  prohibit  betting.    It  does  not  affect 
to  deal  with  the  betting  of  people  unconnected 


with  the  house  betting  inter  se,  and  it  is  obvia 
that  unless  some  of    the  wordn  which  I  bave 
omitted  can  be  hdd  to  enlarge  the  nature  of  tbe 
offence  created  by  the  words  which  I  have  quoted, 
none  of  the  facts  proved  show  the  owner  or  occu- 
pier of  the  place  in  question  to  be  betting   or 
ready  to  bet  with  the  persons  resorting  thereto. 
The  owner  or  occupier  has  no  interest  in   any 
bet,  and  is  in  no  way  concerned  with  anj  bet. 
and  whatever  may  be  the  nature  of  the  place — 
which  to  my  mind  is  another  question — the  trans- 
actions described  in  the  case  are  in  no  sense  bets 
with  the  owner  or  occupier  of  the  place  in  ques- 
tion.   They  are  bets  inter  $e  by  a  great  many 
people  who  resort  to  the  place,  but  have,  as  I 
have  said,   no  relation   at  all   to  the  owner  or 
occupier  thereof.    This   apnears  to  me  so  plain 
that  I  think  that,  but  for  tne  words  "  or  periaon 
using  the  same,"  no  <}uesti6n  would  ever  have 
arisen,  and  it  is  matenal  to  see  what  these  words 
import.    It  will  be  observed  that  these  words 
occur  as  an  alternative  to  the  owner  of  the  place 
—I  supply  the  words  "  of  the  place  "  by  necessary 
construction.  Occupier  of  the  place,  keeper  of  the 
place,  or  any  person  using  the  place ;  these  are 
all  placed  in  one  category.    Then  comes  another 
enumeration  of  persons  employed,  and  again  lan- 
guage is  exhausted  to  fix  responsibility  upon  oaxe- 
takers,  managers,  or  other  persons  in  any  mannwr 
conducting  the  business  thereof.    I  think  it  clear 
that  what  the  statute  is  dealing  with  here  is  the  case 
of  persons  who  are  in  control  and  occupation  of 
the  place  which  is  assumed  to   be  the  betting 
establishment.    The  conducting  of  the  business, 
whether  as  master  or  servant,  is  the  thing  made 
unlawful,  and  the  business  is  that  of  a  betting- 
house  or  place  to  which  people  can  resort  for  the 
purpose  of  bettinfir  not  with  each  other,  but  with 
the  Dotting  establishment.    It  is  the  emplojment 
of  the   words  '*  using  the  same "  which  to   my 
mind  has  led  to  the  difference  of  opinion.    Those 
words,  unless  explained  by  the  context,  are  neces- 
sarily ambiguous.   In  one  sense  every  person  who 
enters  the  inclosure  uses  it,  but  he  does  not  ute 
it  in  the  character  of  owner,  keeper,  manager,  or 
conductor  thereof.    The  betting  man  in  his  use 
of  the  place  differs  in  this  respect  in  no  way 
from  any  other  member  of  the  public  who  enters 
it  and  neither  bets  nor  intends  to  bet.    It  is  the 
personality  of  the  betting  man,  and  not  his  being 
m  any  particular  place  which  affords  the  oppor- 
tunity of  betting,  and  a  man  who  walked  along 
the  public  road  shouting  the  odds  in  the  way  here 
described  would  be  doiog  exactly  the  same  thing. 
It  is  nothing  to   the  purpose  that  there  are  a 
great  many  of  them  who  may  be  found  in  the 
inclosure ;  there  is  no  business  being  conducted 
by  a  keeper,  owner,  &c.,  in  the  inclosure.    "Each 
betting  man  is  himself  conducting  his  own  busi- 
ness of  a  betting  man,  and,  as  I  have  stud,  his 
betting  is  in  no  way  connected  with  the  place, 
except  that  he  as  well  as  other  people  not  betting 
men  are  there.    It  is  here  that  I  am  unable  to 
follow  the  reasoning  of  Lord  Hobhouse  and  Lord 
Davey.    They  both,  if  they  will  for^ve  me  for 
saying  so,  employ  the  word  "use'*  m  a  double 
sense.    Lord  Hobhouse  admits    that  the  word 
"  use  '*  is  ambiguous,  and  limits  it  by  such  words 
as  **  deliberate,  designed,  and  repeated,"  but  to 
my  mind  these  words  miss  the  point.     It  is  not 
the  repeated  and  designed  as  distinguished  from 
the  casual  or  infrequent  use  which  the  employ- 
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xne&t  of  that  word  imports  here,  bnt  the  character 
of  the  use  as  a  use  by  some  person  haying  the 
dominion  and  control  over  the  place,  and  conduct- 
ing the  business  of  a  betting  establishment  with 
the  persons  resorting  thereto.    Lord  Davej  gives 
as  the  prohibited  purpose  *'  using  "  without  any 
aaoh  qualification,  as  I  have  been  endeavouring 
to  explain,  using  a  house  for  the   purpose  of 
betting  with  persons  who  resort  thereto.    It  is 
upon  this  point  that  I  think  the  whole  question 
turns,  and  I  think  that  here  there  is  no  such 
betting  establishment  at  all  as  is  aimed  at  by  the 
LeG;i8lature,  and  no  keeper,  owner,  &c.,  who  bets 
with    anyone.     As  I  have   said,  I   can   under- 
stand DO  one  of  these  betfcors  to  be  different  from 
any  other  class  of  bettors.    They  do  not  in  any 
sense  own  or  keep  the  inclosure  differently  from 
the  persons  resortin^r  thereto.      In    truth  they 
are  all  persons  resorting  to  this  place,  and  the 
other  class  aimed  at  by  the  statute  do  not  exist  at 
all  in  these  transactions.    The  man  who  takes  the 
adniifision  fee  neither  knows  nor  cares  whether 
the  man  who  pays  for  his  admission  bets  or  no. 
I  am  not  certain  that  I  appreciate  the  distinc- 
tion  which    I  observe    it    is    sought    to    draw 
between  what  are  called  professional  betting  men 
and  other  men  who  bet.    In  respect  of  games 
which  people  play  for  amusement  or  nay,  the 
dtsfcinction  is  intelligible  enough,  but  all  people 
who  bet  for  money  mean  to  win  money,  and 
whether  it  is  for  the  sake  of  a  living  or  for  the 
sake  of  adding  to  money  which  the  bettor  already 
possesses,  seems   to    be  an  altogether  illusory 
distinction.    The  second  part  of  the  section  is  in 
strict  accordance  with  what  I  have  suggested  as 
the    meaning    of   the   statute.     It   assumes    a 
place  or    establishment   for    receiving    money 
or  some  valuable  thing  being  received  by  or  on 
behalf  of  an  owner,  occupier,  keeper  or  person ; 
hers  the  statute  uses  the  words  as  aforesaid,  that 
is  "  person  using  the  same,"  for  the  consideration 
of  any  assurance,  undertaking,  promise,  or  agree- 
ment, express  or  implied,  to  pay  or  give  there- 
after any  money  or  valuable  thing  on  any  event 
or  contingency  of  or  relating  to  any  horse  race, 
or  other  race,  fight,  game,   sport,  or  exercise. 
.    .    .    Then  every  house,  oflSce,  room,  or  other 
place  opened,  kept,  or  used  for  the  purposes  afore- 
said, or  any  of  them,  is  hereby  declared  to  be  a 
common  nuisance  and  contrary  to  law.    It  seems 
to  me  clear  that  the  thing  against  which  the 
enactment  is  leveUed  is  any  place  used  in  the 
sense  which  I  have  explained.    There  must  be  a 
business  conducted,  and  there  must  be  an  owner, 
occopier,  manager,  keeper,  or  some  person  to 
whom,  if  these  designations  do  not  apply,  must 
nevertheless  be  some  other  person  who  is  analo- 
gous to  and  is  of  the  same  genus  as  an  owner, 
keeper,  or  occupier  who  bets,  or  is  willing  to  bet, 
with  the  persons  who  resort  to  his  house,  room, 
or  other  place.    In  this  view  it  is  not  an  offence 
under  this  Act  of  Parliament  to  allow  persons  to 
assemble  for  the  purpose  of  betting  with  each 
other ;  there  is  upon  this  hypothesis  no  business 
being  conducted  at  all.    The  different  betting 
people,  or  each  individual  bettor,  is  conducting 
m  own  business,  and  doing  it  in  a  house  used 
indeed,  but  only  us^d  just  as  he  might  do  it  on 
the  racecourse  or  on  the  high  road.    There  is  no 
betting  establishment    at  all,  and  there  is  no 
keeper  of  one.    I  do  not  think,  therefore,  that  tLe 
important  question  is,  what  is  a  place  ?    1  think 


in  this  respect  with  B*igby,  L.J.  that  any  place 
which  is  sufficiently  definite,  and  in  which  a 
betting  establishment  might  be  conducted,  would 
satisfy  the  words  of  the  statute.  But  I  think 
not  only  that  this  is  the  construction  of  the 
words  to  which,  of  course,  we  must  apply  the 
meaning  which  the  Legislature  has  intended, 
if  we  can  find  it  out,  but  I  think  it  reason- 
able and  in  accordance  with  good  sense  that  the 
words  should  be  so  construed  and  so  limited. 
Every  game,  sport,  or  exercise  is  included  in  the 
section,  and  I  suppose  there  is  hardly  any  un- 
certain event  which  is  of  great  public  interest  on 
which  bets  are  not  frequently  made.  Take  a 
boat-race.  Every  one  who  has  a  field,  or  garden, 
or  house,  or  room  and  lets  it  for  the  day  of  the 
race  may  be  perfectly  certain  that  some  of  the 
people  who  go  there,  if  they  go  in  any  consider- 
able numbers,  will  bet,  not  indeed  with  the  owner 
or  occupier,  &c.,  but  with  some  one  or  more  of  the 
people  who  are  there.  Is  each  of  such  places  a 
common  gaming  house,  and  subject  to  tne  pro- 
visions of  the  law  recited  in  sect.  2,  and  a 
common  nuisance  under  sect.  IP  It  seems  to  me 
that  such  a  construction  would  subject  a  great 
many  perfectly  innocent  people  to  great  incon- 
venience and  danger  when  the^  neither  had  nor 
intended  to  have  any  connection  with  betting 
houses  or  anything  analogous  to  betting  houses.  I 
have  used  the  phrase  "  innocent  people,  by  which 
I  mean  people  who  neither  bet  nor  wish  to  bet ; 
but  it  is  obvious  that  the  Legislature  has  not 
prohibited  betting  at  all,  but  has  prohibited  keep- 
ing a  house  for  betting.  I  do  not  again  go  through 
the  libt  of  words  which  follow  "  house,  because  I 
have  already  sufficiently  explained  the  construc- 
tion which  I  place  upon  them  all.  It  is  not  very 
obscure  why  the  Legislature  has  used  so  many 
words  to  express  its  meaning,  and  I  have  divided 
the  words  into  five  paragraphs  to  show  what  has 
been  the  cause  of  this  multitude  of  alternatives. 
Suppose  the  thing  intended  to  be  prohibited  is 
what  in  my  construction  of  the  section  it  is,  and 
suppose  the  Legislature  had  not  provided  for  all 
the  alternatives,  and  the  section  had  run  thus: 
"  No  house  shall  be  kept  for  the  purpose  of  the 
owner  betting  with  persons  resorting  thereto": 
the  Legislature  of  course  had  to  provide  for  the 
place  not  fulfilling  the  legal  meaning  of  a  house ; 
so  follow  the  words,  '*  office,  room,  or  other  place." 
It  had  to  provide  for  any  evasion  of  the  word 
"  kept ; "  so  we  have  the  words  "  opened,  kept,  or 
used."  Then,  in  like  manner,  the  x>erson  betting 
is  to  be  got  at,  whatever  form  he  assumes,  betting 
on  behalf  of  the  betting  establishment;  so  we 
then  get  "owner,"  " occupier,"  "  keeper,"  "person 
using."  Then  another  evasion  occurred  to  the 
mind  of  the  draftsman,  and  he  proceeds  to  deal 
with  any  person  employed  by  or  acting  on  behalf 
of  the  classes  previously  described,  or  any  person 
having  the  care  or  management  of  or  in  any 
manner  conducting  the  business  thereof ;  so  that 
all  through  there  must  be  a  business  conducted 
and  a  place  so  connected  with  that  business  that 
the  person  owniug  it  is  betting  with  the  persons 
resorting  thereto.  I  do  not  think  it  important 
to  go  through  all  the  cases  which  have  been 
brought  before  the  courts  upon  this  subject, 
partly  because  so  many  of  them  have  been  decided 
on  the  special  facts,  which  have  not  rendered  it 
necessary  to  decide  the  exact  question  now  before 
your   Lordships,    and   partly    because   I   think 
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Smith,  L.  J.  has  succeeded,  in  his  luminous  judg- 
ment, in  showing  that  no  less  than  eight  very 
learned  judges  luiTe  construed  the  statute  in  the 
way  that  it  appears  to  me  that  it  should  be  con- 
strued, and  the  case  now  comes  before  your  Lord- 
ships in  a  form  that  undoubtedly  demands  the 
decision  in  favour  of  one  view  or  the  other ;  but 
as  the  case  of  Hawhe  ▼.  Dunn  (76  L.  T.  Bep.  355 ; 
(1897)  1  Q.  B.  579)  is  said  to  have  given  rise  to 
this  litifiration,  I  wish  to  examine  the  grounds  of 
that  decision.  I  am  unable  to  accept  uie  reason- 
ing in  that  case,  nor  do  I  think  it  consistent 
with  the  previous  authorities  or  with  itself.  In  the 
first  place,  I  find  that  reliance  is  placed  upon  the 
fact  that  the  bookmakers  who  bet  are  professional 
bookmakers.  I  know  of  no  canon  of  construc- 
tion which  can  introduce  such  words  into  an  Act 
of  Parliament,  and  certainly  there  are  no  such 
words  here.  I  cannot  doubt  that  if  the  pro- 
hibited thing  is  done,  whatever  that  prohibited 
thing  is,  by  a  person  who  does  it  for  the 
first  time  in  his  life,  he  is  just  as  amenable 
to  the  law  as  though  he  had  been  for  many 
years  in  the  practice  of  it.  Let  a  man  open 
a  house  for  such  a  purpose,  and  though  he 
never  in  fact  made  a  bet  or  received  a  deposit, 
though  the  proof  might  be  difficult,  yet  the 
offence,  if  proved,  would  be  consummated.  At 
the  end  of  the  judgment  I  find  these  words: 
"  The  law  does  not  forbid  betting  itself,  nor  is  the 
business  or  avocation  of  a  bookmaker  necessarily 
illeeal,  but  what  the  Legislature  has  for- 
bidaen,  and  what  it  has  pronounced  to  be  illegal, 
is  the  use,  by  those  who  make  a  trade  and 
business  of  betting,  of  any  place  for  the  purpose 
of  betting  with  persons  resorting  thereto.  I 
will  not  again  refer  to  the  fallacious  employment 
of  the  word  "  use ;  '*  what  I  at  present  insist  upon 
is  the  selecting  of  such  persons  indicated  by  the 
words  as  if  the  Act  of  Parliament  had  ma<)e  any 
difference  between  different  classes  of  persons, 
and  as  if  professional  bettors  were  in  any  different 
position  from  any  other  members  of  the  pablic. 
In  another  part  of  the  judgment  I  find  the  learned 
judge  saying:  "In  my  opinion,  to  limit  the 
meaning  of  the  words  'other  place'  to  some 
other  place  ejtudem  generis  with  a  house  or  office, 
would  have  the  effect  of  defeating,  not  of  for- 
warding, the  object  of  the  LegiSature,  and  I 
cannot  imagine  that,  with  the  desire  to  suppress 
that  kind  of  betting  mentioned  in  the  preamble, 
it  was  in  contemplation  to  afford  it  a  kind  of 
sanctuary  in  a  betting  ring,  or  in  any  other  place 
not  emtaem  generis  with  a  house  or  office."  The 
mischief  recited  in  the  preamble  is  the  opening 
of  places  called  betting  houses  or  offices,  and  the 
receiving  money  in  advance  by  the  owners  or 
occupiers  of  such  houses  or  offices,  or  by  other 
persons  acting  on  their  behalf.  The  learned 
judge  makes  his  meaning  clear  when  he  begins  by 
saj^ing  that  "  one  of  the  practices  deemed  to  be 
objectionable  and  injurious  was  that  of  what  is 
known  as  ready-money  betting,  viz.,  that  thn 
person  making  uie  bet  deposited  with  the  book- 
maker  the  money  which  he  was  disposed  to 
adventure."  This  is  again  inserting  by  con- 
struction words  which  are  not  there ;  the  words 
of  the  statute  are  "  owners  or  occupiers  of  such 
houses  or  offices."  I  certainly  should  have 
thought  that  if  this  case  were  to  be  argued  upon 
the  preamble  alone  there  was  not  much  room  for 
doubt ;  with  the  actual  enacting  words,  however, 


I  have  myself  endeavoured  to  deal.    The  oom- 
mentary  on  Doggett  v.  Cattams  (12  L.  T.  Bep. 
355 ;  19  G.  B.  N.  S.  765)  seems  to  suggest  that  jc 
different  thing  is  aimed  at  by  sect.  4  than  that 
which  is  included  in  sect.  2.    I  entirely   a^rree 
with  what  Blackburn,  J.  said  on  that  case,  but 
his  question  is,  I  think,  applicable  to  the  case 
now  under  discussion.    I  cannot  suppose  that  the 
very  same  thing  was  not  intended  to  be  aimed  at 
by  all  the  sections,  and  the  reasoning   of  the 
learned  judge  seems  to  assume  that  a  different 
class  of  transactions  was  aimed  at  by   all  the 
sections,    so    that    the    decision    of    Doqgett    v. 
Cattams  might  be  reconciled  with  the  view  that 
he  himself  entertains,  upon  the  ground  that  the 
question  did  not  arise  upon  sect.   1   bat  upon 
sect.  4    I   am  unable  to  concur  with  any  such 
view.    The  offence,  whatever  it  is,  is  created  by 
sects.  1  and  2.    The  other  sections  in  the  Act 
apply  as  corollaries  from  the  commission  of  the 
offence,  and  I  think  it  would  be  impossible  to 
reconcile  Doggett  v.  Cattame  with  the  view  of  the 
learned  judge  by  supposing  that  sect.  4  is  not 
ancillary  to  and  forms  but  a  new  remedy  in 
respect  of  the  same  class  of  transactions  which 
are    made  the  subject  of  penal  enactment  hf 
sects.  1  and  2.    The  analogy  which  the  learned 
judge  sa(?gests  between  the  statutes  42  Gteo.  3, 
c.  119,  4  Geo.  4,  c.  60,  s.  60,  and  the  statute  now 
under  construction,  is,  I  think,  erroneous,  and  a 
careful   consideration   of   those  statutes  would 
lead  to  an  opposite  conclusion.    The  words  of  the 
Act  G^.  3,  c.  119,  so  far  as  they  are  relevant  to 
the  matter  in  hand,  prohibited  any  person  from 
keeping  any  "  office  or  plaoe,"  for  lotteries,  and  an 
Act,  which  the  learned  judge  does  not  seem  to 
have  noticed,  namely,  59  Geo.  3,  c.  65,  actually 
recites  that  doubts  had  arisen  in  respect  of  tl^ 
use  of  these  words.    The  section  in  that  Act  is 
as  follows:  **And  whereas  doubts  have  arisen 
whether,  uuder  and  by  former  Acts  p|a8sed  from 
time  to  time  for  granting  to  His  Majesty  a  sum 
of  money  to  be  raised  by  lotteries,  and  uie  Acta 
commoniV  called  '  Little  Goe  Acts '  of  the  27th 
year  of  His  present  Majesty,  intituled  '  An  Act 
to  render  more  effectual  the  laws  now  in  beinff 
for  suppressing  unlawful  Lotteries,' and  of  the42na 
year  of  His  present  Majesty,  intituled  '  An  Act  to 
suppress  certain  games  and  Lotteries  not  authorised 
by  law,'  the  word  *  plaoe '  mentioned  in  the  said  Acts 
respectively  was  meant  to  describe  any  plaoe  used 
for  the  purpose  of  drawing  the  illegal  lotteiy 
called  '  Little  Goe,'  or  for  the  purpose  of  insur- 
ance in  the  lottery  of  '  Little  Goe,'  or  in  anywise 
relating  thereto,  be  the  same  an  inclosed  building 
or  not ;  it  is  tberef ore  hereby  declared  and  enacted 
that  the  word  '  place,'  when  and  where  the  same 
is  mentioned  and  used  in  this  and  the  said  several 
above  recited  Acts  relating  to  the  drawing  of  the 
said  illegal  lottery  called  'Little  Goe,'  or  tbe 
assembling  of  persons  for   any  of    the   illegal 
purposes  mentioned  therein,  or  for  the  purpoee 
of  *  Little  Goe '  or  lottery  insurance,  bhaU  be 
taken  to  extend  to  and  mean  any  place  in  or  out 
of  an  inclosed  building  or  premis<*s,  whether  upon 
land  or  water,  whether  such  illegal  practices,  or 
anything  relating  thereto,  shall  be  carried  on  or 
attempted  to  be  carried  on.    So  that,  notwith- 
standing the  width  of  the  words,  the  Legislature 
found  it  necessary  to  explain,  enact,  aod  declare 
the  meaning  of  the  word  '*  place."    These  form 
part  of  a  collection  of  statutes  establishing^  a 
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monopoly  by  the  Gk>yemment  for  raising  money 
by  lotfceries,  and  prohibiting  every  kind  of  lottery 
and  every  "  place  *'  for  esteblishing  any  kind  of 
lottery  in  words  which  are  intended  to  be  ezhaus- 
tive.     To  apply  such  an  analogy  to  snch  an  Act 
as  your  Xiordships  are  now  considering,  wherein 
it  is  admitted  that  neither  betting  nor  profes- 
sional betting — if  there  be  a  difference — is  pro- 
hibited at  all,  seems  to  me  to  be  erroneoas.    If  I 
have  passed  over  tbe  arguments  relied  n  no  a  by 
some  of  yonr  Lordships  in  respect  of  the  history 
of  the  le^slation  and  the  argument  derived  from 
the  mischief  which  the  preamble  expressly  reoites 
to  be  the  mischief  against  which    the    Act  is 
directed,  it  is  not  that  I  differ  from  or  undervalue 
the  cogency  of  those  arguments.    I  only  desire  to 
emphasise  the  proposirion  that  I  should  come  to 
the  same  coDclasion  as  that  to  which  I  have 
arrived  upon  the  language  of  the  statute  irself,  if 
those  arguments  were  not  available  to  aid  its 
construction.    For  these    reasons    I    thiuk    the 
appeal  should  be  dismissed  with  costs,  and  I 
move  your  Lordships  accordingly.    I  ought  to 
add  that  my  much  lamented  and  distinguished 
friend  Lord  Herschell,  who  saw  my  judgment, 
concurred  in  the  views  which  I  have  expressed,  (a) 
And  the  Lord  Chancellor  of  Ireland  (Lord  Ash- 
bourne) also  agrees  with  tbe  judgment  which  I 
have  proposed  to  your  Lordships. 

Lord  Watson  concurred. 

Lord  HoBHOUSB. — My  Lords:   In    stating  to 
the  House  the  conclusions  to  which  I  have  been 
dra?m  in  this  difficult  case,  I  will  endeavour  as 
far  as  possible  to  avoid    repetition   of    matters 
which  have  been  fiequently  stated,  though  some 
repetition   is   necessary  to   make    my    remarks 
intelligible.    I  think  that,  often  as  disputes  have 
arisen  under  the  Betting  Act  of  1853,  none  has 
arisen  exactly  in  the   present  form.    In  other 
cases  there  has  either  been  a  criminal  charge  or 
an  action  to  recover  money  as  the  foundation  of 
them.    In  the  present  case,  a  member  of  the  com- 
pany which  owns  the  racecourse  seeks  to  prevent 
the  company  from  using  its  propertv  in  a  way 
which,  in  his  view,  is  forbidden  by  statute.    Those 
sections,  therefore,  which  are  specially  aimed  at 
occupiers,  managers,    or   persous    filling    other 
special  characters,  are  not  now  directly  called  into 
action.     Thev  must  be  carefullv  considered  as 
throwing  light  on  the    principal  section    which 
contains  the  prohibition  to  which  they  all  refer 
and  on  which  they  all  rest.     But  the  part  of  the 
Act  relied  on  for  tbe  injunction  is  the  first  and 
principal  section,  whi«;h  declares   in  impersonal 
terms  that  no  place  shall  be  used  for  the  purpose 
therein   described.     The   section   is    somewhat 
invoWed,  and  I  am   disposed  to  think  that  its 
involutioDS  have  caused  some  inaccuracy  of  lan- 
f^nage,  or  even  of  thought,  in  some  passages  of 
tbe  many  judgments  cited  to  us.    I  will  first  pick 
oat  and  an  an^e  the  material  words  applicab&  to 
the  present  discussion.  After  the  preamole,  sect.  1 
enacts :  (a)  No  house,  office,  room  or  other  place 
(6)  shall  be  opened,  kept  or  used  (c)  for  the  pur- 
pose of    the  owner    .    ,    ,    (d)  or    any  x>erson 
using  the  same    .    .     .    (e)  betting  with  persons 
resorting  thereto."     Taking  the  words  of  widest 
meaning,  I  read  this  as  a   declaration  that  no 
place  smdl  be  used  for  the  purpose  of  the  owner 

(a)  Lord  HersohsU,  who  wsb  present  during  the  argn- 
mint,  died  on  the  Ist  March  1899. 
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or  (of)  any  person  using  the  same  (for)  betting 
wi»h  persons  i-esorting  thereto.  There  is  no 
quf  s4on  here  about  the  owner  using  the  place  for 
betting  with  anybody.  I  have  only  inserted  him 
into  my  skeleton  sentence  for  the  purpose  of  show- 
ing how  I  read  into  it  the  prepositions  "  of  "  and 
"  for  "  in  heads  (c),  (d),  and  {e, — a  reading  which 
makes  the  grammar  rather  clearer,  and,  I  think, 
will  hardly  be  disputed.  If  then  the  company's 
reserved  inclosure  is  a  place  used  for  tbe  purpose 
of  any  person  using  it  for  betting  with  ].ersons 
who  resort  to  it,  it  is  the  thing  prohibited;  it  is 
declared  to  be  a  common  nuisance  and  contrary 
to  law.  Tbe  precise  nature  and  use  of  this 
inclosure  is  to  be  learned  fi*om  the  company's 
defence  and  from  particulars  of  description 
put  in  by  them.  I  will  state  what  seem  to  me  the 
material  points.  It  is  about  a  quarter  of  an  acre 
in  extent.  It  is  uncovered,  except  that  on  th>4 
side  furthest  from  the  racecourse  is  the  Grand 
Stand — namely,  tiers  of  seats  with  a  roof  over 
them.  All  people  are  admitted  to  the  racecourse 
on  payment  of  Is.  or  2s.  6<2.,  according  to  tbe 
occasion.  All  people  are  admitted  to  the  inclo- 
sure on  such  further  payment  as  will  make  up 
IL  The  number  of  persons  admitted  on  race- 
days  varies  from  500  to  2000.  Among  them  are 
Erofessiooal  bookmakers,  varying  from  100  to  200, 
aving  no  special  right  there,  and  admitted  only 
as  other  people  are.  Of  the  general  public  the 
greater  number  go  there  for  the  purpose  of 
backing  horses  with  bookmakers.  A  certain 
number  do  not  bet  at  all.  The  bookmaker  is 
accompanied  by  a  clerk,  who  assists  him  in  his 
transactions.  He  does  not  confine  himself  to  any 
fixed  spot,  nor  does  he  use  any  such  apparatus 
as  a  desk,  stool,  umbrella,  or  tent,  though  any 
particular  bookmaker  is  usually  to  be  found  in  or 
near  the  same  part  of  the  inclosure.  Some  minor 
points  are  mentioned,  and  various  modes  of 
betting  explained;  but  I  do  not  think  that  much 
more  light  is  thrown  on  the  nature  of  the  place 
than  by  the  main  incidents  which  I  have  men- 
tioue^.  We  have  it  thsn  that  in  this  small  space 
of  a  quarter  of  an  acre  there  collect  habitually 
on  race-days  a  number  of  persons  whose  calling 
is  to  make  bets  with  anybody  who  comes  to  them  ; 
that  they  may  number  200,  each  with  his  clerk, 
making  400  persons  out  of  at  most  2000.  whose 
business  is  betting  with  the  public;  that  they 
never  fall  short  of  100,  making,  with  cierks,  200 
such  persons;  tbat  the  greater  number  of  the 
other  persons  using  the  inclosure,  who  may  be  500 
or  may  be  2000  in  the  course  of  the  day,  go  there 
for  the  purpose  of  doing  business  with  these  book- 
makers ;  and  tbat  though  they  walk  about,  each 
of  the  bookmakers  is  usually  to  be  found  in  the 
same  part  of  the  11  closure.  Tour  Lordships  are 
the  judges  of  fact  in  this  case.  What  inference 
can  you  draw,  except  that  the  inclosure  is  known 
to  persons  dcbirous  of  making  bets  as  a  place 
where  they  can  at  once  find  those  who  will  gnitify 
their  desire  ;  and  that  the  business  is  regular  and 
methodical,  carried  on  in  a  defined  area,  which  is 
small  compared  with  the  numbers  who  use  it  for 
betting,  and  in  which  each  professional  betting 
man  can  be  at  once  found  by  anyone  who  wants 
him  within  a  few  yards  of  the  spot  on  which  he  i'4 
accustomed  to  stand  ?  Applying  the  expressions 
of  the  statute  to  the  facts,  and  taking  the  words 
in  their  ordinary  and  reasonable  sense,  it  seems 
I  to  me  impossible  to  deny  that  the  inclosure  is  a 
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**  place  kept "  (by  the  companj)  and  '*  used  "  (by 
them)  "  for  the  purpose  of  perdons "  (book- 
makers) "  asing  the  same  for  the  purpose  of 
betting  with  persons  resorting  thereto  *'  (t.e., 
with  that  larger  number  of  the  public  who  go 
for  the  sake  of  betting  with  them),  or,  conversely, 
that  it  is  kept  and  used  by  the  company  for  ihe 
purpose  of  that  greater  number  of  the  public 
using  it  for  bettins:  ^ith  the  bookmakers  who 
resort  to  it.  The  words  appear  to  me  to  describe 
the  Cise  of  this  inolosure  so  readily  and  fitJy, 
that  it  is  incumbent  on  the  company,  who  deny 
that  the  use  is  illegal,  to  adduce  very  stnmg 
reasons  for  holding  that  the  words  are  used  iu 
some  seose  muoh  more  restricted  than  the  sense 
which  they  are  calculated  to  b«'ar  according  to 
the  ordinary  use  of  language.  That  they  unc^er- 
take  to  do  b^  an  examination  of  th-*  rest  of  the 
statute.  It  18  said  that  some  limitation  must  be 
placed  on  the  generality  of  the  words,  for  other- 
wise, seeing  that  betting,  like  every  other  human 
action,  must  be  in  some  place  or  other,  which  for 
the  moment  would  be  used  for  that  purpose,  it 
would  result  that  all  betting  would  be  prohibited. 
That  is  a  thing  which  thn  Legislature  has  never 
attempted.  In  the  year  18i5  it  was  enacted  that 
a  bet  should  not  be  the  basis  of  a  contract  as  it 
used  formerly  to  be ;  but  it  remams  a  perfectly 
legal  act.  That  argument  is  repeated  many 
times  in  various  forms  of  language,  and  to  show 
precisely  what  it  is  I  cannot  do  ^tter  than  read 
a  passage  from  the  weighty  judgment  of  Lindley, 
L  J. :  **  No  person  can  bet  except  in  some  place 
or  other,  and,  whenever  he  bete  in  any  place,  he 
uses  that  place  for  betting.  To  construe  '  other 
place '  or  *  place '  in  its  ordinary  sense  of  any  and 
every  place  where  persons  can  or  do  bet,  would 
involve  an  absolute  prohibition  of  betting, 
and  would  have  rendered  it  quite  unneces- 
sary to  specify  '  betting  houses,  rooms,  or 
offices.'  But  the  Legislature  clearly  did  not 
intend  to  prohibit,  and  has  not  prohibited,  all 
bettin/,  nur  even  all  betting  by  persons  who 
deposit  their  stakes  Some  limitation  must 
therefore  be  put  on  the  expression  '  other  place ' 
or  *  place.' "  Now,  ppaaking  with  great  deference 
to  bo  clear  an  inteiJect,  I  cannot  he'p  thinking 
that  the  argument  would  not  have  been  put  in 
thid  way  if  ic  had  not  been  for  the  involved 
etrucrure  of  sect.  1,  or  if  the  sentence  had  be^n 
kept,  as  it  were,  displayed  before  the  eyes  of  the 
coiumetitator.  The  ordinary  sense  of  ** place"  is 
not  to  mean  any  and  every  place  where  persons 
can  bet.  The  ordinary  sense  is  a  portion  of  space, 
and  as  applied  to  the  earth  we  live  on,  a  portion 
of  that  earth.  But  the  moment  the  idea  of 
betting  is  introduced,  other  words  of  sect.  1  come 
iato  pUy.  The  Legislature  has  not  left  us  to  deal 
with  ••  place  "  in  vacuo  or  in  the  abstract.  It 
has  joined  other  words,  and  so,  as  I  thiuk,  care- 
fully described  and  confined  the  meaning  of 
**  place."  If  the  practice  complained  of  is  that  of 
the  owner,  occupier,  manager,  or  pejsons  in  like 
position,  the  meaning  is  confined  within  a  very 
nan*ow  compass  In  the  case  before  us  we  have  a 
wider  range  given  by  the  word  "  persoi  s."  Still 
there  is  a  qualification  of  the  word  "  place,"  and 
it  is  one  which  seems  to  my  understa  idiog  to  be 
reasonable,  intelligible,  and  definite  enough  to 
ascertain  and  to  apply  to  the  facts  of  each  case. 
To  fall  within  sect.  1  the  place  must  be  one  used 
f.>r  the  purpose  of  auy  one    using  the  same  for 


betting  with  persons  resorting  thereto.    That  ti 
true  of  only  a  very  limited  number   of  places. 
We  have  not    to   construe  the    word   "  place " 
but  the  compound  term  '*  piace-used-for-tlie-par- 
pose."    I  agree  that  we  must  consider  the  meaoiofc 
of  the  word  "  nsed  "  and  the  meaning  of  ihe  word 
"  purpose  *'  but  if  we  find  that  when  those  words 
are  interpreted  in  senscis  germane  to  thesnbject- 
matter,  and  in  accordance  with  common  usage  they 
give  a  reasonable  limitation  of  the  word*' place,** 
why   should  we  quit   the    safe  ground   of    the 
statutory  words  and  go  abont  seeking  for  limita- 
tions of  our  own,  which  must  be  conjectural? 
The  most  common  limitation  imposed   on    the 
generality  of  the  word  "  place "   by  those  who 
think  ic  needs  more  limitation  than  is  supplied 
by  the  words  immediately  connected   with  it  is, 
that  it  must    be  akin   ejusdem  generU  with  its 
companions,  "house,  office,  room."    If  the  genus 
selected  is  wide  enough  in  range,  I  agree;  bnt 
that  does  not  go  far  to  solve  the  problem.     That 
it  must  mean  something  other  than   a   house, 
office,  or  room  the  words  compel  us  to  admits 
and  I  think  nobody  denies  it.    To  find  out  what 
it  means  that  is  not  a  house,  office,  or  room,  and 
is  yet  in  the  view  of  the  law-makers  of  the  same 
nature,  the  statute  itself  is  our  guide — not  in 
si  elong,  indirect  lights  thro«^  by  other  sections 
addressed  to  other  parts  of  the  subject,  but  in 
the   express   words   of  this  section,    which  are 
directly  addressed  to  the  very  root  of  the  sub- 
ject,   if    another    place  is    definite   enough  in 
area  for  identification,  if  it  enables  its  users  to 
carry  on  their  business  as  a  house,  office,  or  room 
would  do,  and  if  the  use  of  it  produces  the  same 
results  to  betting   people  as   a  house,  office,  or 
room  would  do,  it  is  of  the  same  genus  or  nature 
as  a  house,  office,   or   room,  and  it  is  btruck  at 
by  the  Act.    And   I   think  that  is  the  kind  of 
place  which  is  designated  by  the  expression  in- 
dissolubly   linked   with   it,    '*  place- used-for-the- 

Eurpose '  ;  and  that  the  other  limitatious  whicb 
ave  been  suggested  to  exclude  such  places  as 
this  inclosure  are  not  warranted  by  toe  terms 
of  sect.  1,  and  are  not  called  for  by  any  fear  of 
unreasonable  consequences  With  these  remarks 
on  the  insufficiency,  as  I  think  it,  of  the  criti- 
cisms on  the  word  '*  place  "  separated  from  the 
context  from  which  the  statute  never  separates 
it,  I  pass  on  to  examine  the  words  of  qualifica- 
tion used  in  the  statute.  The  place  must  be 
used  for  a  purpose  before  it  can  fall  within  the 
prohibition.  The  word  *'  nsed  "  is  almost  as  wide 
in  range  as  the  word  **  place."  It  may  be  applied 
to  mout  human  actions.  But  to  use  a  thing  for 
a  purpose  is  an  expression  with  a  much  more 
limited  range,  and  the  nature  of  the  purpose 
will  Confine  it  within  narrower  limits  still.  If  I 
walk  along  Whitehall  I  may  be  said  to  use 
Whitehall,  but  if  I  blow  my  nose  there,  and 
thereupon  anjone  were  to  say  that  I  was  using 
Whitehall  for  the  purpose  of  blowing  my  nose, 
that  would  be  a  midut»e  of  language  to  which 
either  casual  hearers  or  students  of  langoage 
would  object.  The  phrdse  "use-for-a-purpose  " 
necessarily  implies  a  deliberate  u«e,  a  designed 
choice  of  the  thing  used  for  the  pnrpo&e  in  hand. 
Again,  if  a  snarling  dog  approaches  me,  and  I 
take  up  one  of  the  stones  on  the  road  to  fling  at 
him,  it  is  not  incorrect,  though  the  user  ba 
momentary,  to  say  that  I  have  used  the  stone  for 
the  purpose  of  flinging  it  at  a  dog.     But  it  would 
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be  very  inoorrect  to  say  that  the  stones  on  the 
Toad  are  kept  or  used  for  the  purpo^e  of  persons 
Qsm^  them  for  flinging   at   dogs.    The   eipres- 
aiona,    I    think,    necessarily,    or   at    least    very 
»ta?ong1y,  import  an  habitaal  or  repeated  use  of 
the  taing  for  the  purpose.    If  then  we  read  the 
atatate  as  striking  at  places  the  use  of  which  for 
the  purpose  of  betting   is   deliberate,  designed, 
and  repeated,  either  on  the  part  of  the  owner  or 
person   having  the   control,  or  on   the   part  of 
other  persons  using  the  same  we  shall,  as  I  con- 
ceive, give  to  its  words  their  plain  and  ordinary 
meaning  and  we  shall  not  give  to  it  any  extra- 
vagant Lfttitude  such  as  has  been  suggested.    I  do 
not  propose  to  take  up  the  time  of  the  House  by 
a  minute  examination  of  cases  which  have  been 
exaoained  often  and  minutely  by  others.    I  think 
that  very  little,  if  any,  authority  can  be  produced 
against  the  reading  which  I  have  tried  to  expound, 
and  that  many  judicial  opinions   may  be  cited 
which  favour  it.    But  I  should  like  to  illustrate 
it  by  reference  to  cases  which  seem  to  me  to  mark 
neatly  the  boundaries  between  legal  and  Ulegal 
nae  of  a  place  for  betting.    There  are  two  cases, 
in  each  of  which  the  bar  or  tap-room  of  a  public- 
houae  was  used  for  betting.    In  each  case  betting 
took  place  in  the  bar.     In  Whitehurst  v.  Fincher 
(62  L.  T.  Bep.  4S3)  the  defendant  was  the  betting 
m^n.    He  went  into  the  bar  on  three  consecutive 
days  and  made  some  bets.    He  was  not  a  book- 
maker.   It  was  held  that  the  room  was  not  used 
for  the  purpose.    In  fact,  the  defendant  came  in, 
and   being    there    made    bets,    but    there    was 
no  desigLed  or  systematic  use  of  that  place.    In 
Hamsby  v.  Raggett  (66  L.  T.  Rep.  21;  (1892)  1 
Q.  B.  2())  the  defendant  was  the  occupier,  whose 
room  was  used  by  a  bookmaker  systematically  for 
bis  business,  and  the  defendant  was  convicted. 
The  judtfEfS  who  decided  the  former  case  were 
Ma' hew,  J.  and  Fry,  L.J  ,  and  those  who  decided 
the  latter  were  Mathew,  J.  and  Smith,  J.  (now 
Smith,    L.J.).      And    with    Homahy  v.  Raggett 
agrees  Reg.  v.  Preedy  (17  Uox  0.  0.  433)  decided 
by  Hawkins,  J.,  where  the  place  was  the  bar  of  a 
public-house,  to  which  the  defendant  resorted  on 
several  days  for  making  bets.     In  none  of  these 
cases  did  the  court  allow  the  objection  that  the 
betting  men  had  no  right  to  use  the  place ;  or 
that,  it  was  used  at  the  same  time  by  other  persons 
for  its  legitimate  purpose  of  a  tap-  or  bar-room ; 
or  thati  no  particular  part  of  the  room  was  allotted 
for  betting.    The  deci-ions  turned  on  the  essen- 
tial question  whether  or  no  the  evidence  showed 
that  the  room  was  used  for  the  purpose  of  a 
person  using  the  same  for  betting  with  persons 
reeorriog  thereto.    An<i  for  ascertaining  the  pur- 
pose the  leading  consideration  was  whether  the 
use  of  the  room  was  casual  or  systematic.    For 
the  same  purpose  I  compare  the  cases  of  Reg,  v. 
Cook  (51  L.  T.  Rep.  21 ;  13  Q.  B.  Div.  377)  and 
Snow  V.  Hill  (52  L.  T.  Hep.  859 ;  14  Q.  B.  Div. 
588),  on  the  ooe  hand,  with  Hawke  v.  Dunn  (uhi 
iup.)  on  the  other  hand.    In  the  first  of  those 
three  cases  the  place  was  a  bicycle-ground,  ten 
acres  in  extent.    There  were  20,0<)0  spectators. 
Though  no  betting  was  allowed,  some  actually 
took  place.    The  manager  of   the  ground  was 
convicted  by  the  magistrates,  but  the  conviction 
was  quashed  by  the  court,  consisting  of  Hawkins,  J. 
and    Smith,     L.J.      The    facts     showed,     said 
Hawkinn,  J.,  that  betting  was  not  the  business 
of  the  place.    So  in  Snow  v.  RiU  the  place  was 


an  inclosed  field,  five  acres  in  extent,  used  for 
dog- races.     The  defendant,  who  was  convict- d  by 
the  magistrates,  moved  about  this  field  making 
bets.    Lord  Coleridge,  C.J.  and  Smith,  L.J.  were 
the  judges.      Th'^y  quashed  the  conviction.     It 
appears  from    the  judgment    which  the    latter 
learned  judge  delivered  in  the  present  suit,  that 
the  preciBC  ground  of  the  decision  was  that  the 
defendant  walked    about  and  did  not  use  any 
definite    spot;     not,    as    had     been    supposed, 
that  he  was  not   shown  to  have  been  a  profes- 
sional bookmaker.    But  in  that  case  there  was 
no  other  spot  capable  of  definition  except  the 
whole  field,  and  it  was  not  shown  that  the  field 
was  crowded  with  betting  men,  or  cou»d  reason- 
ably be  said  to  be  used  for  the  purpose  of  beti  ing, 
or  for  any  purpose  other  than  its  ostensible  one 
of  dog-racing.    In  both  these  cases  the  question 
really  tried  was  whether  a  defined  place  was  used 
for  the  purpose  forbidden   by  the  statute.    In 
Hawke  v.  Dunn  the  same  question  wa«  tried.  The 
defendant  was  a  bookmsiker,  the  place  was  an 
indosure  within  a  racecourse  called  "  Tattersall's 
Bring."    On  the    day    in   question    about    1000 
persons  were  admitted  to  the  inclosure,  including 
the  defendant  and  fourtean  other  bookmakers, 
with  their  clerks.    That  is  a  much  smaller  pro- 
portion of  bookmakers  than  exist  in  the  present 
case ;  but  as  regards  the  size  of  the  place  and  the 
habitual  use  of  it,  that  case  strongly  resembled 
the    presejit   one.    The  magistrates    refused  to 
convict  the  defendant  of  using  the  inclosure  for 
the  forbidden  purpose,  but  on  appeal  a  conviction 
was  obtained.    Hawkins,  J.  delivered  the  opinion 
of  the  court  of  five  judges,  who  were  unanimous. 
He  laid  it  down  that  the  user  forbidden  is  the  user 
by  those  who  make  a  trade  or  business  of  b^'tting. 
And  what  the  judges  found  is  that  the  facts 
proved,    uamelj,    the    definite    area,    the   large 
number  of  betting  men  resorting  to  it  for  betting, 
the  habitudl  use  of  it^  and  the  calling  of  the 
defendant,  combined  to  show  that  the  inclosure 
was  a  place  used  for  the  forbidden  purpose.   Here 
let  me  make  a  remark  on  a  point  which  has 
entered  into  the  discussion  of  the  six  cases  which 
I  have  quoted,  namely,  whether  or  no  the  persons 
betting  were  professional  bookmakers.    It  was 
pointed  out  more  than  once  at  the  Bar,  and  has 
been  again  pointed  out  by  the  Lord  Chancellor, 
that  the  statute  does  not  single  out  bookmakers 
as  objects  to  strike  at.    That  is  quite  true,  and 
yet  it  remains  that  the  character  of  the  persons 
who   commonly   use   the    place   is   a   relevant 
and  important  fact.    The  crucial  question  being 
whether    the    particular    place    in    dispute    is 
a  "  place-used- lor-the- purpose,"  surely  tne  fact 
that    it    i^    habitually    used    by    persons    who 
make  betting  the  business  of  their  lives  is  an 
important  ingredient  of  evidence  for  ascertaining 
the  purpose.    I  have  not  mentioned  it  with  any 
other  object,  and  I  think  it  is  with  the  same 
object  that  other  judges  have  dwelt  upon  it.    I 
think  that  the  six  cases  which  I  have  mentioned 
are  all  well  decided,  though  of  course  I  am  aware 
that  the  suit  before  your  Lordships  is  intended  to 
be  and  is  in  effect  a  rehearing  of  Hawke  v.  Dunn. 
Different  judges  used  different  terms  in  express- 
ing their  opimons ;  but  in  each  of  these  six  oases 
the  real  controversy  has  been  whether  there  is  a 
reasonably  defined  area  designedly  and  repeatedly 
used  for  the  purpose  of   betting  wi'h  persons 
resoiting  thereto.    If    so,    that   is  a  forbidden 


172 


MAGISTRATES'   CASES. 


H.  OF  L.] 


POWBLL  V.  KbKPTON  PaBK  COKFA.KT. 


[H.  OF  L. 


place  within  sect.  1,  and  the  question  who  is 
liable  to  penalties  depends  on  other  sections 
of  the  Act.  Of  course  there  will  be  difficult 
cases  in  which  it  is  doubtful  whether  they  fall  on 
one  side  or  the  other  of  the  di^ding  line  between 
legality  and  illegality,  whateyer  line  may  be 
drawn.  In  deciding  whether  a  place  is  used  for  a 
purpose,  the  size  of  the  place,  its  more  or  Jess 
marked  diyision  from  other  places,  the  proper- 
tions  between  those  who  come  for  the  purposes  in 
question  and  those  who  come  for  other  purposes, 
tbe  regularity  or  frequency  of  the  use,  all  such 
things  must  enter  into  the  consideration,  and 
may  cause  much  difficulty.  For  myself,  I  cannot 
feel  substantial  difficulty  in  the  six  deciHions 
which  I  have  quoted.  And  yet  I  know  that  there 
is  difficulty,  such  difficulty  as  to  produce  dissent 
from  Hawke  v.  Dunn  in  the  Court  ot  Appeal,  and 
among  most  of  your  Lorduhips.  How  far  that 
diffictuty  will  affect  other  decisions  I  hardly  know, 
but  unless  it  is  rested  on  some  grounds  peculiar 
to  iL closures  on  racecourses  it  will  shake  many 
other  decisions.  I  think  that  some  of  the  other 
decided  cases  are  on  the  face  of  them  open  to 
question.  In  Eastwood  y.  MiUer  (30  L.  T. 
Rep.  716;  L.  Rep.  9  Q.  B.  440),  I  should  have 
doubtnd  whether  the  ground  could  properly 
be  said  to  be  a  place  used  for  the  purpose  of 
any  per^ion  usiug  the  same  for  betting  with 
peisous  re-orting  thereto,  seeing  that  the  only 
place  wa«  a  large  fie  d  used  for  other  purposes  by 
largely  preponderating  numbers  of  persons.  In 
Haigh  v.  Town  CouncU  of  Sheffield  (31  L.  T.  Rep. 
536 ;  L.  Rep.  10  Q.  B.  102)  the  same  doubts  occur. 
But  in  the  case  of  Hawhe  v.  Dunn,  as  in  the 
present  case,  the  statutory  expressions  are  fitted 
exactly  to  the  facts,  aud  we  can  hardly  say  that 
there  is  difficulty,  if  these  expressions  are  to 
receive  their  obvious  and  ordinary  sense,  and  are 
not  to  be  cut  down  on  account  of  expressions  in 
other  sections,  or  because  it  is  thought  that  such 

E laced  as  indosures  on  racecourses  are  wholly 
eyoud  the  scope  of  the  enactment.  The  latter 
of  these  suggestions  is  founded  mainly  on  the 
preamble,  which  recitrs  as  the  motive  for  the 
new  law  that  a  kind  of  gaming  has  "of  late" 
sprung  up.  It  goes  on  to  mention  specifically 
the  opening  of  places  called  betting  houses  or 
offices,  aud  the  receiving  of  money  in  advance  for 
bets,  which  I  believe  is  called  ready -money 
betting.  "  For  the  suppression  thereof  "  it  is 
enacted ;  and  then  commences  sect.  1.  Tbere  is 
notbiag  to  explain  what  period  of  time  is  com- 
prised in  the  vague  words  *'  of  late,"  nor  whether 
the  latter  phenomena  are  the  opening  of  betting 
houses  and  offices  simply,  or,  as  the  grammar 
would  indicate,  that  opening  combined  with 
ready- money  bettiug ;  Dor  why  ready-money 
betting,  which  requires  possession  and  payment 
of  cash  by  the  offerer  of  the  bet,  is  more  de- 
moralisinj^  thaa  ordinary  betting,  in  which  he 
may  go  to  auy  extent  beyond  his  means  on  the 
chance  of  wioniug  and  never  having  to  put  down 
any  money  at  ail.  Looking  at  the  preamble 
alone,  I  bay  for  myself  that  it  does  not  give  me 
any  idea  of  the  precise  mischief  which  the  Legis- 
lature is  resolving  fo  suppress,  except  that  it  has 
something  to  do  with  betting,  and  that  I  have  to 
look  at  the  enacting  part  to  find  out  what  it  is. 
That  is  not  the  sort  of  preamble  which  can  be 
used  with  any  confidence  to  control  expressions 
in  the  euac  ing  part,  even  were  they  less  clear 


than  tho-e  of  sect  1.    At  any  rate,  that  sect.  1  is 
more  precise  than    the  preamble,  and  does   go 
bejond  it  in  several  particulars,  is  allowed  by 
everybody    who    has    commented   on    it;     and 
I  need  not  dwell  more  upon  that  point.      Bat 
it   is    stated   that   the    pi'actioe  of    betting   in 
racecourse     indosures    prevailed     long     before 
the    year    1853,    and     that    in    some    caaea    it 
is  traceable  as  far  back  as  the  beginning  of  this 
century.     Some  yery  pertinent  remarks  on  this 
statement  were  made  in  the  Court  of  Appeal  by 
Rigby   L.J.,  which  I  will  not  repeat,  but  will  beg 
leave  to  adopt,  as  showing   that   statements  (3 
this  kind,  though  unquestionably  made  in  perfect 
good  faith,  must  be  received  with  great  caution 
They  relate  to  matters  of  history  beyond  the  per- 
sonal knowledge  of  the  parties  who  make  thrm ; 
they  have  not  been  subjected  to  close  investiga- 
tion ;  and  in  order  to  have  any  important  bearinic 
on  this  discussion  the  facte  stated  must  not  only 
be  a  full  accouQt  of  the  whole  case,  but  must 
have  been  present  to  the  minds  of  the  framers  of 
this  statute.    The  ground  is  a  very  unsafe  one  to 
build  upon.      But  let  us  see  exactly  what  the 
argpimeut  is.     It  is,   I  understand,  that  if  the 
Legislature  had  intended  to  prohibit  such  well 
known  practii'es,  it  would  have  used  more  express 
words  pointed  to  that  end.     The  ailment  was 
very  well  and  forcibly  put,  and  I  conms  that  for 
some  time  I  came  uuder  its  influence.     But  aft-r 
all,  its  force  depends  on  the  extent  to  which  it  is 
thought  that  the  terms  of  sect.  1  require  judicial 
limitation  narrower  than    the  limitation  which 
they  themselves  import  when  read  in  their  ordi- 
nary  sense.    By  repeated  study  of  thos^e  terms  I 
have  persuaded  myself,  and  have  been  at  pains 
to  show,  that  this  ordinary  sense  of  the  terms 
leads  to  a  reasonable  and  clear  comprehension  of 
the  mischief  at  which  the  Legislature  has  struck. 
To  any  mind  which  has  arrived  at  that  conolusioa 
the  force  of  th^  argument  founded  on  notorious 
existing  practice  is  turned  in  the  opposite  direc- 
tion,      why,  if  racecourse  indosures  were  not 
struck  at,  should  the    Legislature  have  chosen 
terms  which  fit  this  indosure,  and,  therefore,  ex 
hypoihesi  the  older  indosures  with  close  exacti- 
tude, and  yet  make  no  exception  in  their  favour  ? 
Suppose  it  were  shown  that  systematic  betting 
went  on  in  public- houses    long  before  1853.    It 
would  be  very  surprising  if  it  d>d  not,  and  proba- 
bly it  could  be  shown  if  anybody  were  interested 
enough  in  the  matter  to  make  inquiry.     Public- 
houses  are  not  mentioned  in  the  Act  any  more 
than  racecourse  indosures.     Their  bar-rooms  are 
subject  to  precisely  the  same  inquiries  as  regards 
defined  area,  user,  and  purpose  as  are  raceooorM 
indosures.     It  has  been  found  in  several  cases 
that  the  terms  of  sect.  1  aptly  describes  parts  of 
bar-rooms  frequented  by  ordinary  customers,  bat 
also  f  r»  quented  by  betting  men.    It  is  difficult  to 
think  that  those  decisionti  should  be  overturned  if 
reasons  were  assigned  for  believing  that  the  prac- 
tices condemned  by   them   were  too  old  to  fall 
within  the  very  vague  terms  "  of  late  sprung  up," 
and  that  the  Legislature  could  not  have  intended  to 
prohibit  practices  then  long  known.   It  is  true  that 
many  years  haveelapsed  before  applying  theBettintf 
Act  to  places  of  the  kind  now  in  question.    If 
the  m-aning  of  the   descriptive  terms  were  so 
ambiguouH  as  to  hold    the    mind  in  equUibrio 
between  two  rival  constructions,  one  might  resort 
to  this  consideration  for  aid.    But  I  c-rinnot  admit 
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it  to  import  an  ambigpiitj  into  terms  which  I  find 
aabBtantially  clear.    It  is  of  no  great  weight.    In 
this  coantrj  we  are  in  the  habit  of  leaving  many 
kinds  of  proaecutions  to  be  set  agoing  by  private 
persons,  and  the  result  is  an  irregular  application 
of  the  law.    Whether  private  persons  shall  invoke 
a  law  to  suppress  practices  which  they  dislike 
depends  on  many  circumstances  affecting  their 
minds;   perhaps  the  most  powerful  incitement 
would  be  an  ei^^nsion  of  the  practices  themselves 
and  of  the  feelings  roused  against  them.    This 
irrei^nlarity  is  most  marked  when  the  law  has  pi  aced 
in  the  category  of  crime  practices  which  large 
nnuibers  of  persons  think  to  be  vicious,  and  large 
nambers  again  think  to  be  harmless,  and  carry  on 
withont  any  loss  of  self-respect  or  of  the  respect 
of  their  neighbours ;  and  such  I  take  to  be  the 
case  with  betting.  I  could  mention  other  statutes, 
e^g.^  those  reJating  to  the  observance  of  Sunday, 
and  those  relating  to  lotteries,  which  have  been 
applied  in  unexpected  ways  after  a  long  time. 
But  I  will  avoid  these  speculations.    It  is  suffi- 
cient to  say  that  if  this  statute  is  invoked  it  must 
be  rightly  construed,  whether  its  long  sleep  has 
been  due  to  lack  of  interest,  or  of  courage,  or  to 
ignorance,  or  to  any  other  cause.    There  are,  it  is 
true,  expressions  and  provisions  in  the  statute 
op.  which  arguments  may  be   built  for   restric- 
tion of    the   terms   of   sect.    1.    I    will    refer 
to   a   sentence    or    two   in    the    judgment  of 
Lindley,    L.J.,    because,    by    coUecting    those 
passages  of  the  statute  together,  he  presents  a 
condensed  and  forcible  statement  of  the  argument 
founded  on  them.    He  first  refers  to  the  preamble 
«^  hich  I  have  dealt  with  at  length.    The  place 
aimed  at  by  the  Legislature,  he  says,  is  a  place 
where  the   business   of   betting   is    carried  on 
(sects.  I,  3,  4).     Well,  that  is  the  main  object  of 
this  incJoeure.    It  is  a  place  used  as  a  betting 
house  or  office,  which  can  be  forcibly  entered 
under  the  warrant  of  a  magistrate  (sects.  11, 12). 
This  indosure  is  uted  by  the  great  majority  of 
persons  who  use  it  at  all,  both  in  form  and  sub- 
staooe,  just  as  a  betting  house  or  office  is  used, 
and  it  can  be  forcibly  entered  by  the  officers  of 
the  law.    It  is  a  place  which  can  be  advertised  as 
a  betting  place  (sect.  7);  so  can  this  inclosure, 
though  in  fact  it  is  not.     It  is  a  place  which  can 
be  reasonably  reg^arded  as  a  common  nuisance 
(sent  1) ;  so  can  this  inclosure.    If  the  practice 
objected  to  were  an  orgie,  offensive  to  the  moral 
sense,  nobody  would  think  that   it  was  not  a 
naisanoe,  or  that  there  was    any  absurdity   or 
practical  difficulty  in  treating  it  as  a  nusisanco, 
and  the   Legislature   has  chosen  to  place  the 
specified  mischief  on  the  footing  of  a  nuisance. 
So  far,  I  se^  no  difficulty  in  applying  the  provi- 
sions of  the  statute  to  the  inclosure.    But  then 
stress  is  l»id  on  this :  that  it  must  be  a  place 
which  it  is  not  absurd  to  treat  as  a  gaming-house 
within  8  &  9  Vict.  c.  109  (ss.  2,  11,  12).    That 
provision,  I  admit,  causes  difficulty ;  and  it  is  the 
only  one   of   the  subordinate  provisions  which 
does.     It   would   be   somewhat    astonishing   if 
persons  entering  the  inclosure  for  curiosity  only, 
or  amusement,  found  themselves   arretted  for 
being  in  a  gaming-house.    I  cannot  find,  however, 
that  this  consideration  has  prevented  the  courts 
from  holding  places  under  like  conditions  to  be 
within  sect.   1.     It  would  be  absurd,  in  some 
respects,  to  'reat  the  spots  occupied  by  a  desk,  an 
tunbnslls,  or  a  b.>x  as  gaming-houses ;  but  that 


did  not  prevent  decisions  that  they  were  within 
sect.  1,  and  I  have  not  heard  any  objection  taken 
to  those  decisions.    It  would  be  very  hard  if  a 
man  going  to  enjoy  a  pot  of  beer  in  Preedy's  bar 
had  been  ai  rested  for  being  in  a  gamine-house, 
yet    Preedy's  case,  and  the  other  pubhc-house 
cases  involved  such  a  consequence  as  much  as 
Hatoke  v.  Dunn,  or  as  this  case.    I  do  not  know 
that  they  are  to  be  overruled,  and  I  certainly  do 
not  think  that  they  ought  to  be.    In  the  recent 
case  of  Liddell  v.  Lofthouse  (74  L.  T.  Bep.  139 ; 
(1896)  1  Q.  B.  295)  all  the  consequences  appre- 
hended in  this  case  might  have  followed.    The 
place  was  a  billsticker's  board  ng,  supported  at 
two  points  by  stays  of  timber,  and  quite  open  in 
front.    This  formed  between  the  supports  a  con- 
venient protected  bay  for  a  betting  man,  who 
posted  himself  there  for  three  consecutive  days  to 
bet  with  all  comers.  He  was  convicted  by  Lindley 
and  Kay,  L.J  J.  of  using  the  place  for  the  for- 
bidden purpose.    Yet  not  only  was  the  place  un- 
indosed,  but  in  front  it  was  undefined  by  any 
boundaiy,  and  any  innocent  passer-by  who  stopped 
for  a  wnUe  to  look  on  might,  according  to  the 
argumcmt  now  under  examination,  be  arrested  for 
being  in  a  gaming-house.    Lindley,  L.J.  says: 
**  The  place  is  sufficiently  defined  for  all  purposes. 
As  to  its  being  partly  undefined,  I  think  there 
are  many  places  which,  though  in  some  sense  un- 
defined, can  yet  be  described  with  sufficient  clear- 
ness for  the  purpose  of  identification."    I  entirely 
agree ;  but  I  add  that  in  all  such  plaices  there  may 
be,  and  in  many  there  are  sure  to  be,  persons  not 
enga^d  in  the  betting.    I  do  not  remember  that 
this  decision  was  objected  to  in  the  argument 
here,  and  in  the  Court  of  Appeal  it  was  referred 
to  by  several  judees  with  apparent  approval.    I 
think  that  this  difficulty  shrinks  in  magnitude 
under  examination.    It  reaUy  arises  from  care- 
lessness in  importing  the  provisions  of  another 
statute  into  a  new  range  of  subjects;  and  that 
the  words  *'  other  place "  bring  in  a  larger  ran^e 
is  not  denied  by  anybody :  the  only  dispute  is, 
how  much  larger.    Then  the  draftsman  does  not 
observe  that  some  of  the  subordinate  provisions 
of  the  imported  statute  may  not  be  applicable  to 
everything  which  falls  within  the  larger  range. 
The  arrest  of  persons  not  actually  engaged  in  the 
betting  is  a  thing  most  unlikelv  to  happen  ;  and 
it  does  not  appear  ever  to  have  happened  in  fact. 
I    cannot    think    it    right    to    cut    down    clear 
words    of    enactment    in    the    leading    section 
because    one    of     the     subordinate    provisions 
may  involve   a  remote  possibility  of   this  kind. 
It    IS    hardly    legitimate    to    aQow    so  small  a 
part  of  the  Act  to  influence  its  essential  scope  so 
largely.    To  sum  up  briefly  what  I  fear  has  been 
a  tedious  argument,  I  find   a    place  definitely 
demarcated,  of  small    size    compared   with    its 
occupante,  regularly  frequented  by  large  numbers 
of   professional    bookmakers  carrying  on  their 
business    of    betting    in    the    most    methodical 
manner  with  persons  who  come  there  for  that 
purpose.    A  "  certain  number,"  it  is  said,  do  not 
bet  at  all ;  but  the  greater  number  of  the  public 
go  for  the  purpose  of  betting  with  the  book- 
makers.   I  agree  that  the  Act  is  directed  not 
against  betting,    but   against   bookmakers    and 
those  who  make  a  business  of  betting.    Bub  I  say 
that  the  mode  of  warfare  adopted  against  such 
persons  is  to  strike  at  places  where  betting  is 
concentrated  into  a  focus,  so  that  persons  wishing 
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to  bet  may  know  exactly  where  to  find  those  who 
will  indulge  them.  Wisely  or  unwisely,  the  Legis- 
lature has  decided  that  such  practices  are  vicious, 
"  tending  to  the  injury  and  demoralisation  of 
improvident  persons."  Wisely  or  unwisely,  the 
Legislature  has  thought  it  possible  and  desirable 
to  repress  these  vicious  practices  by  branding 
them  as  crimes.  It  has  declared  that  places  used 
for  such  practices  are  common  nuisances  and 
contrary  to  law.  If  we  are  to  rely  on  admitted 
facts,  this  inclosure  is  a  concentrated  focus  of 
betting  as  regular  as  the  races  themselves,  and  it 
is  thronged  by  betting  men,  professional  and 
other,  with  only  a  moderate  sprinkling  of  men 
not  engaged  in  betting.  If  there  is  any  meaning 
in  words,  that  is  a  place  kept  and  used  for  the 
purpose  of  persons  using  the  same,  betting  with 
persons  resorting  thereto.  Those  are  the  guiding 
terms  of  the  Act,  and  I  do  not  thiok  that  their 
meaning  can  rightly  be  cut  down  by  anything  in 
the  va^ue  preamble  or  in  the  subordinate  pro- 
visions. In  my  judgment,  therefore,  the  decision 
in  Hawke  v.  Dunn  is  right,  and  so  is  the  decision 
which  Lord  Bussell,  G.J.  delivered  in  this  case  in 
deference  to  Hatohe  v.  Dunn.  Knowing  that  the 
majority  of  your  Lordships  are  of  a  different 
opinion  I  make  no  motion.  But  having  myself 
arrived  from  a  state  of  great  doubt  to  a  clear 
conclusion,  I  have  thought  it  right  to  state  the 
reasons  why  I  differ  from  so  great  a  weight  of 
authority. 

Lord  Macnaohten  and  Lord  Mobbis  con- 
curred in  the  judgment  of  the  Lord  Chancellor. 

Lord  Shand. — Tdj  Lords :  I  also  am  of  the 
same  opinion,  and  in  addition  I  only  desire  to 
express  my  view  that  if  the  language  of  the 
words  of  enactment  in  the  statute  were  open  to 
the  observation  that  they  are  ambiguous  and  so 
ai*e  open  to  two  different  views  or  constructions, 
which  I  do  not  think  they  are,  yet  I  am  strongly 
of  opinion  that  the  terms  of  ijie  preamble  are  so 
clear  as  to  the  object  and  intended  scope  of  the 
statute  that  the  judgment,  even  la  that  view, 
must  be  given  in  favour  of  the  respondents. 

Lord  Dayet. — ^My  Lords :  This  case  is  chiefly 
remarkable  for  the  jpreat  divergence  of  judicial 
opinion  on  the  question  involved  in  it.  On  the 
one  hand,  we  have  the  opinions  of  Hawkins,  Cave, 
Wills,  Wright,  and  Kennedy,  JJ.  in  Hawke  v. 
Dunn,  and  those  of  Bigby,  L.J.  in  the  present 
case,  in  favour  of  the  appeUant*s  view ;  while  on 
the  other  hand,  Lord  Esher,  M.B.,  Lindley, 
Lopes,  Smith,  and  Chitty,  L.J  J.  support  the 
respondents'  contention,  and  it  is  tolerably  clear 
that  the  opinion  of  Lord  AusseU,  O.J.  was  in  the 
same  direction.  If  we  turn  to  the  older  decisions 
it  is  admitted  that  Eastwood  v.  MiUer  and,  I 
think,  Haigh  v.  Toum  Council  of  Sheffield  and 
Liddell  v.  Lofthouse  cannot  stand  with  the 
decision  of  the  Court  of  Appeal.  We  have  also 
the  valuable  opinion  of  Erie,  C.J.  and  Keating,  J. 
on  the  construction  of  the  Act  in  Doggett  v. 
Catta/ms  (11  L.  T.  Rep.  423 ;  17  0.  B.  N.  S.  669), 
and  it  is  somewhat  difficult  to  make  out  the 
exact  grounds  on  which  their  decision  was  over- 
ruled in  the  Exchequer  Chamber  (12  L.  T.  Bep. 
355 ;  19  0.  B.  N.  S.  765).  For  reasons  which  will 
presently  appear,  I  think  that  the  distinction  sou  ght 
to  be  made  in  Bows  v.  Fenvnck  (30  L.  T.  li^p. 
524 ;  L.  Rep.  9  0.  P.  339)  and  Gallaway  v.  Maries 
(45  L.  T.  Rep.  763;  8  Q.  B.  Die.  275),  that  the 


betting  man  or  bookmaker  (as  he  is  called)  in  one 
case  stood  on  a  stool  under  an  umbrella  and  in 
the  other  case  oo  a  box,  is  too  thin  to  be  a  ground 
for   decision.     In   this   divergence   of    judicial 
opinion  I  find  it  the  better  and  safer  course  to 
examine  the  words  of  tJbe  Act  itself  and  endeavour 
to  form  my  own  opinion  on  the  constraction  of 
the  Act  as  applied  to  the  admitted  facta  of  the 
present  case,  as  if  the  matter  were  res  inte^ra  asd 
there  were  no  previous  decision  upon  it.  Taming, 
therefore,  to  the  Act,  the  first  thing  to  be  not^ 
is  the  preamble,  to  which  great  and,  as  I  think, 
undue  importance  has  been  attached  by  some  of 
the  learned  judges  in  the  Court  of  Appeal.    Torn* 
Lordships  must  forgive  me  if  I  read  the  words  of 
it :    "  W  hereas    a  kind  of  gaming  has   of  late 
sprung  up  to  the  injury  and  demoralisation  of 
improvident  persons  by  the  opening  of    places 
called  betting  houses  or  offices,  and  the  receiving 
of  money  in  advance  by  the  owners  or  ooonpieiv 
of  such  houses  or  offices,  or  by  other  persons 
acting  on  tbeir  bebalf  on  their  promises  to  piy 
money  on  events  of  horseraces  and  the  like  con- 
tingencies, for  the  suppression  thereof  *'  [i  e.,  of 
the  kind  of  gaming  described).    "  Be  it  enacted.'* 
&c.    It  has  been  said  that  inasmuch  as  betting 
transactions  of  the  same  character  as  those  which 
take  place  in  this  inclosure  have  been  carried  on 
in  similar  inclosures  throughout  the  country  from 
the  beginning  of  the  century,  it  is  inconceivable 
that  these  practices  should  have  been  unknown  to 
the  Legislature  when  it  passed  the  Act  of  1853, 
and  if  it  had  been  intended  to  suppress  tbenu 
direct  or  unmistakable  words  would  have  been 
found  in  the  Act.  Tour  Lordships  have  before  you 
in  the  appellant's  case  (the  accuracy  of  which  was 
admitted  by  the  learned  counsel  for  the  respon- 
dents in  tiie  course  of  the  argument)  a  more 
detailed  statement  of  the  facts  on  this  point  than 
was  before  the  Court  of  Appeal.    That  statement 
is  to  the  effect  that,  although  inclosed  spaces  had 
been  in  existence  at  race-meetings  prior  to  the 
passing  of  the  Act  for  the  purpose  of  betting,  yet 
prior  to  that  time  the  betting  was  for  the  most 
part  credit  betting,  and  ready  money  betting  only 
occasionally  took  place  and  to  a  small  ext^t    I 
think,  therefore,  that  the  argument  to  which  I 
have  referred  is  founded  on  an  exaggeration  of 
the  facte  as  now  disclosed ;  but,  further,  I  am  of 
opinion  that  the  argument  itself  is  illegitimate  if 
it  is  sought  thereby  to  cut  down  the  lang^uage  of 
the  enactment  according  to  its  plain  and  natural 
meaning,  or  to  restrict  the  enactment  to  the  par- 
ticular matter  set  forth  in  the  preamble.    *' Un- 
doubtedly "—I  quote  from  Chitty,  L.J.'s  jadg. 
ment  words,  with  which  I  cordially  agree — "  it  is 
a  settled  rule  that  the  preamble  cannot  be  made 
use  of  to  control  the  enactments  themselves  where 
they  are  expressed  in    clear  and  unambiguous 
terms."   But  the  preamble  is  a  key  to  the  statute, 
and  affords  a  clue  to  the   scope  of  the  statute 
when  the  words  construed  by  themselves  withoat 
the  aid  of  the  preamble  are  fairly  capable  of  more 
than  one  meaning.    There  is,  however,  another 
rule  or    warning    which    cannot    be  too  of  ten 
repeated,  that  you  must  not  create  or  imagine  an 
ambigpiity  in  order  to  bring  in  the  aid  of  the  pre- 
amble or  recitaL    To  do  so  would  in  many  cases 
frustrate  the  enactment  and  defeat  the  ffsnenu 
intention  of  the  Legislature.    It  may  weO  be  in 
this  and  in  other  cases    that   the    Legislature, 
taking  the  recited  facts  as  the  occasion  of  the 
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enactment,  has  deliberately  used  larger  words  to 
proTeot  the  same  kind  of  mischief  in  other  forms. 
In  the  present  case  I  am  bound  to  express  my 
opinion,  with  unfeigned  respect  for  those  who 
think    otherwise,    that    thero    is  not  any  such 
ambignity  in  the  present  Act  as  entitles  a  court 
to  cat  down  or  restrict  the  words  of  the  enact- 
ment by  the  recital  in  the  preamble.    I  have  said 
thas  mach  abont  the  preamble  because  I  dissent 
from  many  of  the  arguments  which   have  been 
used,  and  the  question  is  one  of  general  interest. 
Bat  in  truth  it  is  not  essential  to  my  opinion  in 
this  caae,  because  I  am  prepared  to  accept  the 
oonatraction   put  upon   the   word  "place"  by 
the  learned  counsel   for  the  redpondents.      To 
turn  now  to  the   enactments   themselves,    and 
reading  only  what  is  material  to  explain  my  con- 
struction, sect.  1  provides  that  no  house,  office, 
room,  or  other  place  shall  be  opened,  kept  or  used 
for  the  purpose  of  any  person  using  the  same  or 
conducting  the  business  there  of    betting  with 
persons  resorting  thereto,  or  for  the  purpose  of 
receiving  deposits  in  the  manner  which  has  been 
shortly  described  as  ready- money  betting.   Sect.  3 
enacts  that  any  person  who,  being  the  owner  or 
occupier  of  any  house,  room,  office,  or  other  place, 
shall  knowingly  and  wilfully  permit  the  same  to 
be  opened,  kept,  or  used  by  any  other  person  for 
the  porposee  aforesaid  or  either  of  them,  or  any 
person  conducting  the  business  of  any  house,  &c., 
used  for  the  purposes  aforesaid,  shall  be  liable  to 
penalties.     The  present  case  falls  within  sect.  3, 
and  the  important  words  are  "  opened,  kept,  or 
used."    I  think  that  the  word  "  used  "  must  mean 
something  different  from  "opened"  or  "kept," 
and  be  intended  to  enlarge  the  scope  of  the  enact- 
ment ;  and  the  person  who  uses  is  clearly  different 
iu  kind  from  the  occupier  who  permits  the  user. 
I  cannot  find  any  sufficient  reason  for  not  attach- 
ing its  ordinary  meaning  to   the  word  "  used," 
wUch  is  not  a  difficult  word  to  construe.    Indeed, 
I   have  had    some  difficulty    in    nnd'^rRtanding 
in   what  other  sense    the  word    is  said   to    be 
emplojed,    or     grasping    the    meaning    sought 
to  be  attached  to  it    It  will  be  seen  that  the  pro- 
hibited parposes  are  twofold :  (1)  using  a  house, 
Ac.,  for  the  purpose  of   betting    with    persons 
resorting  thereto,  and  (2)  receiving  deposits  on 
bets.    I  have  already  said  that  for  the  purposes 
of  this  c-tse  I  accept  Mr.  Walton's  contention  that 
the  word  "  place  "  should  be  construed  as  ejtisdem 
generis  with  house,  room,  or  office.    I  will  take  it 
to  mean  uny  inclosed  space  capable  of  bein^  used, 
and  in  fact  used  by  persons  carrying  on  the 
huainess  of  betting  with  others  as  their  office  or 
place  of  basiness  for  the  time  being.    The  ques- 
tions therefore  are:  Was  ihis  inclosure  a  place 
capable  of  being  so  used  P  was  it,  in  fact,  used  for 
the  purposes  mentioned  in  the  first  section  of  the 
Act,  and  did  the  respondents  wilfully  permit  it  to 
be  80  nsed  ?    The  inclosure  in  the  present  case  is 
a  piece  of  ground  of  not  more  than  a  quarter  of 
an  acre  in  extent^  fenced  off  and  inclosed  by  iron 
nilings.    We   Lave  not,   therefore,  to  consider 
any  qnestions  such  as  those  raised  iu  Voggett  v. 
CattamB  whether  a  tree  in  Hvde  Park  could  be 
a  place  within  the  meaning  of  the  Act,  or  those 
suggested  in  the  course  of  the  argument  whether 
a  racecourse  could  be  a  place.    It  is  an  inclosed, 
segregated    space     of    comparatively    moderate 
dimensions,  and  it  wa^i  scarcely  denied  that  it  is 
capable  of  being  a  "  place  "  within  any  construc- 


tion of  that  word.  The  number  of  persons 
admitted  to  this  inclosure  varies  from  500  to 
2000,  and  among  such  persons  there  are  always  a 
certain  number,  varjring  from  100  to  200,  who  are 
professional  bookmakers  "carrying  on  their 
business  (I  use  the  language  of  the  amended  par- 
ticulars) in  the  manner  described.  Of  the  other 
members  of  the  public  frequenting  tbe  inclosure 
the  greater  number  go  there  for  the  purpose  of 
"backing"  horses  with  the  bookmakerii,  but  a 
certain  number  do  not  bet  at  all.  They  go  there, 
I  suppose,  from  curiosity  or  in  company  with 
their  friends,  or  perhaps  even  (though  the  situa- 
tion does  not  seem  very  eligible  for  obtaining  a 
quiet  view)  to  see  the  rtce.  The  bookmaker  in 
tne  inclosure  is  accompanied  by  his  clerk  or 
partner  with  the  necessary  book  for  recording 
his  transactions.  He  does  not  confine  himself  to 
any  fixed  spot  in  the  inclosure,  nor  does  he  use 
any  such  apparatus  as  a  desk,  stool,  or  u»nbrella, 
thoueh  any  particular  bookmaker  is  usually  to  be 
found  in  or  near  the  same  part  of  the  inclosure. 
The  amended  particulars  then  describe  the  mode 
of  betting  adopted  by  the  bookmakers.  To  put 
it  shortly,  the  pracUce  is  for  the  members  of 
the  public  who  bet  with  them  to  back  a  par- 
ticular horse  against  the  "  field,"  whilst  the  b  'ok- 
maker  backs  the  "field"  asainst  the  particular 
horse  selected.  A  bookmsHcer  anxious  to  back 
the  field  against  a  particular  honfie  calls  out  the 
odds  which  he  wiU  give  or  take  in  respect  of  those 
horses,  and  this  practice  of  calling  out  the  odds 
is  largely  adopted  by  every  bookmaker  betting  in 
the  inclosure  for  the  purpose  of  attracting  the 
attention  of  backers.  Some  bookmakers  carry  on 
a  ready-money  business,  that  is,  usually  require 
the  bicker  to  deposit  his  stake  when  the  bet  is 
made.  Otherd  do  the  gi  eater  part  ox  their  business 
on  credit,  that  is,  without  requiring  a  deposit. 
But,  as  might  be  expected,  a  deposit  is  required 
when  a  bet  is  made  with  a  person  unknown  to 
them.  On  this  statement  of  facts,  I  cannot  bring 
myself  to  doubt  that  the  reserved  inclosure  is  a 
place  in  the  nature  of  a  room  which  is  in  fact 
used  by  professional  betting  men  as  their  place  of 
busiuess  for  the  time  being,  or,  if  you  will,  tempo- 
rary office,  for  both  the  purposes  mentioned  in 
the  1st  section  of  the  Act,  namely,  for  the  purpose 
of  betting  with  persons  resorting  thereto,  and 
for  the  purpose  of  money  being  received  by 
them  iu  consideration  of  a  promise  to  pay  money 
on  the  contingency  of  a  horse  race.  In  my 
opinion,  the  provisions  of  the  Act  are  infringed 
if  a  person  carries  on  bis  business  in  the  manner 
prohibited  by  tbe  Act  in  some  known  room  or 
place  to  which  people  who  come  to  bet  with  him 
can  resort,  knowing  that  they  will  find  him 
there.  There  is  nothing  whatever  in  the  Act  which 
requires  that  the  occupation  or  user  of  the  place 
for  the  prohibited  purposes  shall  be  exclusive,  or 
that  the  person  using  the  place  shall  have  a  right 
of  occupation  of  any  defined  portion  of  it.  And 
I  regard  it  as  altogether  immaterial  that  the 
bookmakers  do  not  stand  on  a  stool  or  box,  or 
une  a  gaudy  umbrella  for  the  purpose  of  renderiog 
themselves  more  conspicuous  or  attracting  the 
attention  of  their  customers.  Those  are  acces- 
sories which  may  afford  useful  evidence  when  the 
nature  of  the  basiness  is  in  doubt,  but  are  not 
essential  to  the  carrying  on  of  the  businpss. 
Then  it  is  said  that  the  bookmakers  piy  the 
same  fee  for  admission  as  the  other  members  of 
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the  pnblic,  and  haye  no  more  right  there  than 
others  who  have  paid  the  same  fee.  I  am  unable 
to  see  the  releraDoe  of  this.  The  question  is,  not 
how  they  get  there,  but  what  they  are  permitted 
to  do  when  they  have  got  there.  In  short,  it 
seems  to  me,  oa  the  admitted  facts  of  this  case, 
that  this  inclosure  is  a  species  of  bettiog-room 
or  exchange  to  which  professional  betting  men 
go  for  the  purpose  of  pursuing  their  calling,  and 
to  which  their  customers  resort,  knowing  that  they 
will  find  them  there  and  be  able  to  deal  with 
them.  I  adopt  the  ludgment  of  Lindley,  L.J.  in 
Lofthovse  y.  Lidd&U  (ubi  sifp.),  which  seems  to 
me  a  more  difficult  case  than  the  one  before  your 
Lordships.  It  is  not  in  controversf  that  the 
respondents  knowingly  permit  the  inclosure  to 
be  used  by  betting  men  in  the  manner  described, 
and,  inasmuch  as  it  does  not  appear  that  any 
other  part  of  the  land  under  tneir  control  is 
used  for  the  same  purpose,  I  should  haye  little 
difficulty  in  inferring,  if  it  were  necessary,  that 
the  resenred  inclosure  is  appropriated  b^  them  for 
that  purpose.  I  have  a  strong  suspicion  that 
they  would  not  permit  the  betting  men  to  carry 
on  their  business  on  the  grand  stand  or  any  other 
part  of  their  adjoining  land  or  buildings.  But 
it  is  not  so  found  in  the  present  case,  and  I  haye 
no  right  to  assume  it,  nor  is  it  necessary  for  the 
purpose  of  this  case.  It  is  sufficient  to  say  that 
the  Dookmakers  are  licensed  or  permitted  by  the 
respondents  to  use  this  particular  place  for  the 
purposes  of  their  business.  Some  of  the  learned 
judges  haye  thought  it  inconceiyable  that  the 
Legislature  can  haye  intended  to  prohibit  the 
use  of  an  inclosure  like  the  one  in  question  for 
the  purposes  detailed  in  the  amended  particulars. 
I  have  a  greater  difficulty  in  understanding  why, 
under  the  provisions  of  an  Act  directed  to  the 
suppression  of  a  particular  kind  of  gamiug,  a 
person  should  be  allowed  to  transfer  his  business 
for  the  day  or  more  to  an  inclosure  in  Kempton 
Park  and  carry  it  on  there  in  j[)recisely  the  same 
manner  which  he  could  not  do  in  his  own  office  in 
London  or  elsewhere.  I  do  not  think  that  any 
serious  difficulty  is  created  by  the  inclosure  being 
liable  to  be  treated  as  a  common  gaming-house, 
with  the  conseauences  thereof.  Persons  who 
resort  to  this  inclosure  must  know  what  they  are 
about.  And  it  is  admitted  that  the  majority  of 
people  who  go  there  do  so  for  the  purpose  of 
betting.  For  these  reasons  I  agree  with  Bigby, 
L.J.  and  my  noble  and  learned  friend  Lord 
Hobhouse  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed.  But  as  the  majority 
of  your  Lordships  are  of  a  different  opinion, 
the  appeal  will,  of  course,  be  dismissed  with 
costs. 

Lord  James  of  Hebbfobd.— My  Lordd:  I 
desire  to  say  that  it  appears  to  me  that  this 
action  was  duly  brought  in  the  court  below.  The 
leading  counsel  for  the  appellant,  in  the  com- 
mencement  of  his  argument,  very  properly  called 
your  Lordships'  attention  to  the  fact  that  the 
action  was  in  one  sense  a  friendly  action — ^a  fact 
of  which  the  courts  below  had  also  been  informed. 
It  appears  that  by  a  decision  in  the  case  of  Hawke 
V.  Dunn  the  pixx;eedings  permitted  by  the  defen- 
dants at  Kempton  Park  would  be  regarded  as 
illegal.  From  that  decision  there  could  be  no 
apj^al.  Shareholders  in  the  defendants*  com- 
pany were  therefore  interested  in  obtaining  the 
decision  of   the  Court  of   Appeal  and  of  this 


House  upon  the  matters  involved.     To  effect  his 
object  the  plaintiff,  one  of  the  shareholders  in 
the  defendants'  company,  brought  this  action  in  a 
form  which  would  secure  a  judgment  upon  the 
legality  or  illegality  of  the  defendante*  proceed- 
ings.   It  seems  clear  that  the  action  was  Drought 
in  good  faith  for  the  purpose  of  obtaining  an 
authoritative  and  final  judgment.    Probably  the 
plaintiff  will  legard  with  satisfaction  his  want  of 
success  in  the  action.    But  the  judgnaent,  what- 
ever it  may  be,  will  and  must  be  acted  upon. 
This,  therefore,  is  not  a  case  where  the  judgment 
of  a  judicial  tribunal  is  sought  for  the  purpose  of 
determininiar  a  right  for  mere  abstract  purposes. 
It  also  seems  quite  clear  that  there  is  no  ground 
for  saying  that  any  collusion  has  existed  between 
the    plaintiffs    and    defendants   or  their   legal 
advisers.     The  statements  made  by  counsel  are 
conclusive  upon  that  point.    In  the  coarse  of  his 
reply  at  the  Bar  of  the  House  Mr.  Asqnith  stated 
that  he  had  acted  as  leading  counsel  for  the 
plaintiff  iu  the  case  of  Hawke  v.  Dunn^  and  had 
argued  successfully  iu  that  case  that  facts  similar 
to  those  existing  in  the  present  suit  constituted 
iUegaiity.    Not  the  slightest  trace  can  be  found 
thronghout  the  whole  of  these  proceedings  of 
any  want  of  gO'^d  faith  or  zeal  on  the  part  of 
plaintiff  or  his  advisers  in  the  oonduct  of  the  snit 
It  was  stated  by  the  leading  counsel  for  the 
appellants  that  a  somewhat  too  broad  admisuon 
was  alleged  to  have  been  made  in  the  lUth  "  par- 
ticular," wherein  it  was  stated  that  at  the  time 
of  the  passing  of  the  Betting  House  Act  1853, 
betting  was  carried  on  and  luid  been  carried  on 
since  tne  commencement  of  the  century  in  certain 
inclosures  in  precisely  the  same  manner  as  now 
existing.    In  my  j  udgment  this  allegation  is  imma- 
terial, and  cannot  in  any  degree  affect  the  decision 
that  should  be  arrived  at  on  this  appeaL    Bat  even 
if  it  were  material  the  alleged  inacouiacy  has  nov 
been  plainly  corrected  by  uie  statements  made  in 
the  appellant's  case.   Such  statements,  admittedly 
correct,  are  now  accepted  without  reference  to  the 
allegations  in  the  10th  "  particular."  The  decision 
of  your  Lordships  will,  therefore,  proceed  upon 
the  statement   of  fact  that  some  ready- mon^ 
betting  had  existed  on  racecourses  prior  to  1853, 
but  in  less  degree  than  tha^  which  has  ocourred 
since.    Inasmuch,  therefore,  as  it  seems  that  this 
action  has  not  been   brought  to  try  any  abstract 
question,  that  the  judgment  of   this  Hoose  i» 
sought  for   the  purpose  of  being  enforced  and 
acted  upon,  and  that  the  action  which  had  been 
conducted  in  perfect  good  faith  i^  in  no  sense 
collusive,  I  can  see  no  ground  for  the  suggestion 
that  there  is  any  impediment  in  the  way  uf  the 
due  determination  of  this  appeaL    I  do  not  refer 
in  detail  to  the  facts  of  the  case  which  have  bees 
already  stated,  but  I  regard  them  as  estabUshing 
that  within  an  inclosure  at  Kempton  Park  certain 
"  bookmakers  "  are  in  the  habit  of  betting,  that 
such  persons  make  betting  their  trade  or  bnsinees 
and  that  the  fact  of  such  betting  tak  in  g  place  frithin 
the  inclosure  is  known  to  the  defendants,  and  the 
betting  not  being  interfered  with  must  be  taken 
to  be  sanctioned  by  them.    The  action  is  based  on 
the  allegation  that  the  respondents  have  infringed 
the  provisions  of  the  Betting  House  Act  1853,  bj 
opening  and  keeping  open  the  inclosure  for  the 
purpose  of   being  used  by   profeesionid  ''book- 
makers "for  betting  with  persons  resorting  thereto. 
In  order  to  determine  the  question  submitted  for 
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the    decision    of  jonr  Lordships'  House,    it  is  | 
neoesaary  carefully  to  consider  both  the  history 
and  the  provisions  of  the  Betting  House  Act  of 
1853.     In  relation  to  the  ori^n   of  the   Act,  I 
concar  in  the  statement  made  by  Hawkins,  J.  in 
Oie  case  of  Beg.  y.  Cook  (51  L.  T.  Rep.  21 ;  13 
Q.  B.  Div.  377).    It  appears  that  shortly  before 
the  passing  of  the  Act  of  1853  a  system  of  ready- 
money  betting  had  spmng  up  in  the  metropolis 
and  toe  larger  proYincial  towns.    Houst^s,  offices, 
and  r  *om8  were  opened  for  the  sole  parpose  of 
carrying  on  this  betting  business.    Public- houses 
also  were  utilised  for  effecting  the  same  object. 
In  these  places  lists  giving  the  names  of  horses 
entered  for  different  races  were  exposed  to  view. 
Against  the  names  of  the  horses  on  these  lists 
figures  were  placed  showing  the  odds  the  betting 
man  or  bookmaker  carrying  on  the  betting  busi- 
ness   was    willing    to    lay    against   each  horse. 
These  betting  places  were  open  to  the  public  in 
the  same  way  that  a  shop  is  kept  open.    Anyone 
wishing  to  back  a  horse  woxdd  have  to  deposit  the 
sum  of  money  he  desired  to  risk  with  the  person 
in  attendance,  receiviug   a  card  recording  the 
transaction.    Sach  a  mrde  of  betting,  of  course, 
represeDts  what  is  termed  ready-money  betting. 
These  list  houses  became  so  numerous,  and  the 
betting  carried  on  in  them  became  so  extensive, 
that  the  Government  of  the  period  determined  to 
deal  rigidly  with  the  evils  resultinff  therefrom, 
and  to  suppres-i  by  rendering  illegal  those  list 
houses.    With  this  object,  as  declared  by  Sir 
Alexander  Cock  burn,  the  then  Attomey-Greneral, 
the  Act  of  1853  wan  passed.    The  object  of  that 
Act  can  be  discovered  from  its  contents.    It  is 
intitQle<1, "  An  Act  for  the  Suppression  of  Betting 
Houses,"  and  the  preamble  recites  "  that  a  source 
of  betting  has  of  ia^e  sprung  up  tending  to  the 
demoralisation  and  injury  of  improvident  persons 
by  the  opening  of  places  called  betting  houses  or 
offices,  and  the  receiving  of  money  in  advance  by 
the  owners  or  occupiers  of  such  houses  or  offices, 
or  by  other  persons  acting  on  their  behalf,  on 
their  promises  to  pay  money  on  events  of  horse- 
races  and    the    like    contingencies.    For    their 
suppression  be  it  enacted,"  &c.    It  wiU  be  seen 
that,  so  far  as  the  preamble  discloses  the  intention 
of  the  Legislature,  the  evil  intended  to  be  dealt 
with  is  not  the  act  oi  betting  either  by  depositing 
money  or  on  credit,  which  was  and  is  legal.    The 
evil  recited  is  the  carrving  on  of  a  betting  busi- 
ness under  certain  conditions  in  a  house  or  office ; 
and  for  suppress  ion  of  these  houses  and  offices 
the  provisions  of  the  Act  were  framed.    Doubt- 
less the  contents  of  a  preamble  of  an  Act  of 
Parliament  cannot  for  any  purpose  control  the 
actual  clear  provisions  of  the  statute ;  but  if  the 
wording  of  the  statute  gives  rise  to  doubts  as  to 
its  proper  coDstruction,  the  preamble  can  be  and 
ought  to  be  referred  to  in  order  to  arrive  at  the 
pniper  construction  to  be  put  upon  the  enacting 
portion  of  the  statute.     Upon  this  subject  I  fully 
accept  the  dictum  of  Lord  Tenterden,  O.J.  ijs 
HdUon  V.  Cove  (1  B.  &  Ad.  538),  who  thus  sum- 
marises the  mattf-r :  '*  It  is  very  true,  as  argued 
for  the  plaintiff,  that  the  enacting  words  of  an 
Act  of  Parliament  are  not  always  to  be  limited 
bj  the  words  of  the  preamble,  but  must  in  many 
instances  go  beyond  it.    Yet  on  a  sound  construc- 
tion of   every  Act  of  Parliament  I  take  it  the 
words  of  the  enacting  part  must  be  confined  to 
that  which  is  the  plam  object  and  general  inten- 
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tion  of  the  Legislature  in  passing  the  Act,  and 
the  preamble  affords  a  good  clue  to  discover  what 
that  object  was."  With  the  intention  apparently 
of  dealing  and  dealing  only  with  the  evils  recited 
in  the  preamble,  the  Legisl.ture  proceeded  in  the 
Ist  section  of  the  Act  to  enact:  ^'No  house, 
room,  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  of  the  owner,  occupier,  or 
kt-eper  thereof,  or  any  person  u^'wg  the  same,  or 
any  person  procured  or  employed  by  or  acting 
for  or  on  behalf  of  such  owner,  occupier,  or 
person  using  the  same,  or  of  any  person  having 
the  care  or  management  or  in  any  manner  conduct- 
ing the  business  thereof,  betting  with  persons 
resorting  thereto,  and  every  house,  office,  or  room, 
or  other  place  opened,  kept,  or  used  for  the  pur- 
poses aforesaid,  or  any  of  them,  is  hereby  declared 
to  be  a  common  nuisance  and  contrary  to  law." 
And  by  sect.  2 :  "  Every  house,  room,  office,  or 
other  place  opened,  kept,  or  used  for  the  pur- 
poses aforesaid  or  any  of  them,  shall  be  taken 
and  deemed  to  be  a  common  gaming  house." 
The  provisions  of  this  second  clause  are  very 
important  when  construing  and  applying  the 
first.  In  order  to  bring  the  first  clause  into 
operation  something  must  exist  that  can  at  least 
constructively  be  regarded  as  a  common  gaming- 
house. As  the  betting  at  Kempton  Park  was 
not  carried  on  in  a  house,  room,  or  office,  it 
becomes  necessary  to  determine  what  effect  is 
to  be  given  to  the  words  "  other  place,"  and  how 
far  they  can  be  held  to  apply  to  the  inclosure 
wherein  the  alleged  illegal  Mtting  took  place. 
Speaking  in  general  terms,  whilst  the  place  men- 
tioned in  the  Act  must  be  to  some  extent 
ejuedem  generis  with  house,  room,  or  office,  I  do 
not  think  that  it  need  possess  the  same  charac- 
teristics ;  for  instance,  it  need  not  be  covered  in 
or  roofed.  It  may  be,  to  some  extent,  an  open 
space.  But  certain  conditions  must  exist  in 
order  to  bring  such  space  within  the  word 
'*  place."  There  must  be  a  defined  area  so  marked 
out  that  ic  can  be  found  and  recognised  as  "  the 
place"  where  the  business  is  carried  on  and 
wherein  the  bettor  can  be  found.  Thus,  if  a 
person  betted  on  Salisbury  Plain,  there  would 
DC  no  "place"  within  the  Act.  The  whole  of. 
Epsom  Downs  or  any  other  racecourse  where 
betting  takes  place  would  not  constitute  a  place ; 
but  directly  a  definite  localisation  of  the  business 
of  betting  is  effected,  be  it  under  a  tent  or  even 
meyable  umbrella,  it  may  be  well  held  that  a 
"place"  exists  for  the  purposes  of  a  conviction 
under  the  Act.  If  this  view  be  correct,  I  think 
that  the  inclosure  existing  at  Kempton  Park 
might,  physically  speaking,  under  ceitain  condi- 
tions constitute  "a  place"  within  the  meaning 
of  the  1st  and  2nd  sections  of  the  Act  of  1853. 
It  is  a  defined  space  limited  by  metes  and 
bounds,  and  of  such  an  area  that  a  person  therein 
carrying  on  the  business  of  betting  can  be  found. 
I  also  think,  as  I  have  previously  stated,  that  it  is 
established  that  within  this  inclosure  betting  took 
place,  that  the  bets  were  made  by  men  whose 
business  is  that  of  a  bookmaker  or  betting  man, 
and  that  such  betting  took  place  with  the  cogni- 
sance, and  therefoi*e  it  must  be  held  with  the 
sanction,  of  the  defendants.  But  the  main  ques- 
tion involved  in  this  case  has  still  to  be  solved, 
namely,  was  the  inclosure  opened,  kept,  or  used 
for  the  purpose  of  the  owner,  occupier,  or  any 
person  using  the  same,  or  of  any  person  conduct- 

2  A 


178 


MAGISTRATES'  CASES. 


H.  OF  L.] 


Lagbbt  v.  Lacon  and  Co. 


[H.  OF  L. 


ing  the  baainess  thereof,  betting  with  peraonB 
resorting  thereto?  In  my  opinion,  this  ques- 
tion must  be  answered  in  the  negatiTe;  for  I 
think  that  the  certain  conditions  to  which  I  have 
jnst  referred  do  not  exist,  and  that  in  conseqaenoe 
of  the  absence  of  those  conditions  this  inclosnre 
cannot  be  heJd  to  be  "a  place"  wherein  an 
offence  has  been  committed,  in  this  case  the 
only  alleged  "place"  where  the  business  of 
betting  is  said  to  be  carried  on  is  the  particular 
inclosure  referred  to.  But  it  must  be  remembered 
that  the  whole  of  Kempton  Park  racecourse  is 
inclosed ;  within  that  inclosure  there  are  certain 
stands  and  other  inclosures.  Unfortunately  it  is 
known  to  all  that  as  a  general  rule  wherever 
racing  takes  place  betting  upon  the  races  exists 
also.  Some  portion  of  those  who  witness  horse- 
rHoes  invariably  bet.  It  may  be  taken,  therefore, 
that  of  the  spectators  who  enter  the  Kemptoa 
Park  racecourse  a  certain  number  intend  to  bet 
on  the  races  and  do  so.  Those  who  back  hors^ 
are  for  the  most  part  members  of  the  general 
public ;  those  with  whom  the  horses  are  oaoked 
that  is,  those  who  lay  the  odds  against  the 
different  borsep,  are  known  as  **  bookmakers,"  and 
no  doubt  attend  at  all  race- meetings  with  the 
primary  object  of  carrring  on  their  business  of 
betting.  It  is  probable  that  throughout  the 
whole  of  the  inclosed  racecourse  bettmg  on  the 
different  races  takes  place  in  greater  or  less 
degree.  Certainly  there  is  nothing  to  prevent 
such  betting  everywhere  within  such  inclosed 
course.  But  by  a  sort  of  gravitation,  resulting 
apparently  from  convenience,  the  majority  of 
tboee  who  bet  at  Kempton  Park  congregate 
within  a  special  inclosure — the  one  in  question — 
fcr  the  purpose  of  betting.  The  ppot  appears  to 
attract  the  "  bookmakers  "  in  consequence  of  its 
being  central  and  adjacent  to  different  stands, 
and  within  sight  of  the  winning  post,  and  of  t^e 
board  on  which  the  names  of  the  horses  about 
to  start  and  their  jockeys  are  made  public. 
But  I  do  not  find  that  the  defendants  have 
opened,  kept,  or  used  this  inclosure  for  the 
purposes  of  betting  more  than  any  other  portion 
of  the  racecouree.  Any  member  of  the  public 
can  enter  it  for  the  purpose  of  seeing  the 
race.  No  facilities  for  bettiog  are  provided  by 
the  defendants,  and  the  fact  that  bets  are  made 
therein  results  from  the  personal  action  of  the 
persons  entering  it.  I  certainly  can  find  no 
direct  evidence  that  the  inclosure  was  opened, 
kept,  or  used  for  the  purpose  mentioned  in  sect.  1 
of  the  Act,  that  is,  xor  conducting  the  business 
of  betting.  Doubtless  it  is  proved  that  betting 
as  alleged  systematically  took  place  within  the 
inclosure  to  the  knowledge  of  the  defendants. 
Is  that  evidence  sufficient  to  establish  an  infringe- 
ment of  the  Act  P  In  my  opinion  it  is  not.  As 
was  often  remarked  during  the  argument  of  the 
case  at  the  bar,  betting  is  not  illegal  in  itself, 
a  d  the  statute  never  intended  to  make  it  so. 
It  is  only  the  opening,  keeping,  or  using  of  a 
place  for  the  carrying  on  of  a  betting  business 
that  is  illegal.  This  is  shown  by  the  consequences 
created  by  sect.  2  of  the  Act.  Tbe  place  wherein 
illegality  exists  is  declared  to  be  a  common 
gamii  g- house,  and  the  right  to  arrest  and  search 
all  persons  found  therein  follows.  A  man  who 
bets  or  allows  betting  in  his  private  house,  or  the 
man  who  associates  with  his  fellows  in  a  club, 
even  a  sporting  club,  and  there  bets  upon  races, 


is  guilty  of  no  illegal  act.     In  such  cases  the 
ing^redient  of  dedication  or  appropriaticHi  of  the 
place  to  the  purposes  of  a  betting  business  ia 
absent.    And  as  I  think  that  in  this  case  such 
ingredient  is  equally  absent,  it  appears  to  me 
that  this  inddsure  has  not,  by  the  proceedings 
which  occur  within  it,  been  constituted  a  place 
within  the  meaning  of  sect.  1  of  the  Act  of  1853L 
In  thus  dealing  with  the  case,  I  have  treated  the 
whole  inclosure  as  being  the   alleged  "place." 
There  is  another  view  that  may  he  presented, 
namely,  that  each  peripatetic  bookmaker  using 
the  inclosure  occupies  a  "place,"  that  is,  the 
ground  upon  which  his  two  feet  rest,  and  that, 
having  permission  so  to  stand  upon  any  particular 
spot  he  may  from  time  to  time  select,  there  is  a 
shifting  appropriation  of  each  of  such  spots  for 
the  purx>ose  of  carrying  on  his  business.    But  in 
such  case,  what  can  be  said  to  constitute  the 
"place"    requisite    to  constitute    the    offence? 
There  is  nothing  in  any  way  resembling  a  house, 
office,  or  room.    No  defined  area  exists ;  nothisg 
to  indicate  where  the  bookmaker  can  be  fouad 
is  to  be  seen;    and,    as  was  admitted  by  Mr. 
Asquith  during  his  argument  at  the  bar,  evexy 
piece  of  earth  on  which  a  betting  man's  feet  rest, 
say  on  Salisbury  Plain,  cannot  constitute  a  place 
eju9dem  generis  with   house,  office,  or  room.    I 
think  the  statement  of  the  same  learned  counsel 
that   "a  place  must  be  a  place  where  a  man 
according  to  the  ordinary  usages  would  be  found" 
is  correct.    I  do  not  propose  to  refer  to  the  cases 
which  were  quoted  at  the  bar  in  detail,  but  I 
would  say  that  I  think  it  must  be  taken  that  the 
judgment  of  the  Oourt  of  Appeal  in  the  present 
case  overruled  the  decisions  in  jSastwood  v.  MiUer, 
Haigh  t.  Town  Council  of  Sheffield,  and  Hawhe 
T.  Dunn.      Whilst  with  several  cajses,  such  as 
Shaw  T.  Morley  and  Bowe  v.  Fenwick,  in  which 
convictions  took  place,  no  conflict  arises.    On  the 
other  hand,  the  judgment  appealed  from  seems 
to  be  supported  by  the  Scottish  case  of  HenrMttif 
T.  Hart  (13  Rettie  Justiciary  Oases,  4th  series,  9) 
and  Snow  v.  HiU  (52  L.  T.  Bep.  859;  14  Q.  B. 
Div.  588).    For  these  reasons  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Appeal  should 
be  affirmed,  and  the  appeal  therefore  dismissed 
with  costs. 

Order    appealed  from  affirmed,  and  appeal 
dismissed  vnth  eosts. 

Solicitors:  for  the  appellant,  Le  BrasseurtJid 
Oakley ;  for  the  respondents,  Peachey  and  Son^ 
for  Arthur  Cheese. 


March  16, 17,  and  20, 1899. 

(Before  the  Lobd  Ohancellob  (The  Earl  of 
Halsbury),  Lords  Watson,  Macnaohtbn,  and 
Mo&Bis.) 

Lacebt  V,  Lacon  and  Co.  (a) 

ON    APPEAL    FBOM    THE   COUBT    OF    APPEAL   IN 

ENGLAND. 

lAcennng  Acts — Jurisdiction  of  justices — Or^ 
sanctioning  removal  of  licence — "  Off  Hcencs"* 
—Licensing  Act  1872  (35  &  36  Vict.  c.  94),  8.  50. 

The  holder  of  an**  off  licence  "for  the  sale  of  beer, 
wine,  and  spirits  in  respect  of  a  certain  housSi 
applied  for,  and  obtained,  a  renewal  of  hit 
licence  at  the  annual  general  licensing  meeting. 

(a)  B^portedby  C.  E.  Maldkn,  Esq.,  Barrister-ftt-Lftw. 
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He  ihen^  at  the  same  meeting,  applied  for  a 
nmilcur  licence  in  respect  of  another  house  tn  the 
same  district,  and  the  justices  granted  the 
appUccUton  on  condition  that  he  would  surrender 
the  licence  which  had  just  been  renewed  for  the 
first  house,  and  this  he  agreed  to  do. 

Held  {reversing  the  judgment  of  the  court  helow), 
that  the  application  was  not  an  application  for 
an  order  sanctioning  the  removal  of  a  licence 
within  sect,  50  of  the  Licensina  Act  1872,  and 
that  the  justices  had  jurisdiction  to  grant  it, 
although  no  notice  had  been  served  on  the  owners 
of  the  first  house,  as  required  by  that  section ; 
and  the  application  woji  opposed  by  him. 

This  was  an  appeal  from  a  jud^n^^ent  of  the  Court 
of  Appeal  (Smith,  Ghitty,  and  Collins,  L.JJ.)f 
reported  78  L.  T.  Rep.  95 ;  (1898)  1  Q.  B.  334, 
who  had  affirmed  a  jadgment  of  the  Queen's 
Bench  Division  (Cave  and  Ilidlej,  JJ.),  reported 
77  L.  T.  Eep.  26 ;  (1897)  2  Q.  B.  308,  making 
ahaolnte  an  order  for  a  certiorari  to  remove  into 
the  Queen's  Bench  Division,  and  to  quash  a 
licence  or  certificate  granted  to  George  Coulson 
Lacebj  by  the  licensing  justices  for  the  licensing 
division  of  Wandsworth  on  the  26th  March  1897. 

By  an  indenture  of  lease,  dated  the  25th  July 
1B7(>,  Samuel  Trow  demised  to  Eli  Wilkinson  the 
house    No.  1,  Dorcas-terrace    (since    known   as 
No.  567,  Battereea-park-road,  or  the  Five  Alls),  for 
a  term  of  ninety- nine  yearn.    On  the  24(th  April 
1879,  Wilkinson  assigned  his  lease  to  the  House 
Property   and  Investment    Company    (Limited), 
who,  on  the  23rd  May  1879,  by  an  indenture  of 
miderlease,  demised  the    said  house   to    Henry 
John     Cox    for    twenty-one    yeara,    from    the 
25th  Deo.  1878.      On  the  25th  Feb.  1882,  the 
House  Property  and  Investment  Company  (Lim- 
ited), assigned  all  their  interest  in  and  under  the 
lease  of  the  25th  July  1876,  to  John  Daniel  Hay- 
ton,  subject  to  the  underlease  of  the  23rd  May 
1879.    In  1882  Coulson  Laceby,  the  father  of  the 
appellant,  purchased  from  Cox  all  his  interest  in 
and  under  the  said  underlease  of  the  23rd  May 
1879.     At  the  time  of  the   purchase  the  house 
demised  by  the  underlease  was  licensed— -a  licence 
to  sell  beer  only  to  be  consumed  ofE  the  premises 
having  been  first  granted  in  the  year  187o,  and  a 
licence  to  sell  spirits  to  be  consumed  off.  the 
premises  having  first  been  granted  in  the  year 
1^1.    Both  licences  had  been  renewed,  and  were 
in  existence  at  the  time  of  the  purchase.    l!n  or 
about  the  year  1887  Coulson  Laceby  bought  the 
freehold  of  No.  2,    Abercrombie-street,  a  house 
adjoining  1,  Dorcas- terrace  (or  the  Five  Alls),  and 
was  still  the  freeholder  of  the  said  house     At  the 
aumal   licensing   sessions  for  1890  Mary  Jane 
Laceby,  the  daughter  of   Coulson  Laceby,    and 
sister    of    the    appellant,   who  then    held   the 
lioences,  and  was  the  tenant  to  her  father  of  567, 
Battersea-park-road,  applied  to  the  justices  for 
an  ofE  licence  for  No.  2,  Abercrombie-street.    It 
was  stated   to   the   justices    that   it   was  only 
proposed  to  use  the  cellar  of  the  house  No.  2, 
Aberorombie-street,  and  the  justices    granted  a 
licence  so  limited.  The  licence  had  been  annuScUy 
renewed  in  respect  of  2,  Abercrombie-street  in  the 
same    form.      By    an     indenture     dated     the 
26th  March  1891,  Hayton  granted  permission  to 
Ootdson   Laceby  to  construct  a  doorway  oom- 
mnnicating  between  the  cellar  of  No.  2,  Aber- 
crombie-siveet^  and  the  house  No.  567,  Battersea- 


park-road.     On  the  29th  Sept.  1893,  the  licences 
in  resp<H3t  of  No.  567,  Battersea-park-road  and 
No.  2,  Abercrombie-stree*",  were  transferred  from 
Mary  Jane  Laceby  to  the  appellant,  to  whom 
alone  they  had  since  been  anuu  illy  renewed.    By 
an  indenture  dated  the  21st  July  1896,  Hayton 
assigned  to  Frederick  John  Rimell  all  his  interest) 
in  and  under  the  lease  i>f  the  25th  July    1876, 
subject,    nevertheless,  to  the  underlease   of  the 
23rd   May    1879.     By  an  indenture  dated  the 
24th  Aug.  1896,  Bimell  assigned  to  the  respon- 
dents in  consideration  of  the  sum  of  10,0002.  all 
his    interest   in    and    under    the    lease   of    the 
25th  July  1876,   subject,    nevertheless,    to   the, 
underlease  of  the  23rd  May  1879.    In  Feb.  1897, 
the  appellant  gave  notice  to  the  overseers  of  the 
poor  £)r  the  parish  of  Battersea,  and  the  superin- 
tendent of  police  of  the  district,  and    to    the 
justices,  of  an  intended  application  by  him  at  the 
general  annual  licensing  meeting  for  the  division 
of  Wandsworth,  to  be  held  on  the  5th  March  1897, 
for  a  certificate  authorising  him  to  apply  for  and 
hold  an  excise  licence  to  sell  by  retail  beer  in 
pursuance  of  the  Act  11  Geo.  4,  and  1  Wm.  4,  c. 
64,  and   Acts  amending    the    same,    an    excise 
licence  to  sell  by  retail  wine  in  pursuance  of  the 
Act  23  Yict  c.  27,  s.  3,  and  Acts  amending  the 
same,  and  an  additional  excise  licence  to  sell  by 
retail  spirits  in  pursuance  of  the  Act  24  &  25 
Vict.  c.  21,  B.  2,  to  be  di-unk  or  consumed  off  the 
premises  at  2,  Abercrombie-street,  aforesaid.    At 
the   general   annual  licensing  meeting  on   the 
5th  March  1897,  the  existing  licences  for  567, 
Battersea-park-road,    and    the    cellar  of   No.  2, 
Abercrombie-street  were  renewed.    After  the  said 
licences  had  been  renewed  the  appellant,  by  his 
solicitor,  applied  for  a  certificate  ior  a  new  licence 
for  No.  2,  Abercrombie-street,  for  which  he  had 
given  notice  as  is  above  mentioned.     In  reply  to 
a  question  from  the  justices,  and  after  considera- 
tion,    the  appellant  B    solicitor    said    that    the 
appellant  would,  if  the  licence  was  granted  to  No. 
2,  Abercrombie-street,  not  restricted  to  the  cellar, 
give  up  the  licence  for  No.  567,  Battersea-park- 
road,  which  had  that  day  bsen  renewed  to  him. 
The  further  consideration  of  the  application  hav. 
in^;^  been  adjourned  the  justices«on  the  19th  March 
1897,  viewed  the  houses  No.  567,  Battersea-park- 
road,  and  No.  2,  Abercrombie-street.     On  the 
26th  March  1897,  the  application   again   came 
before  the  justices,  when  counsel  appeared  for 
the  respondents  and  claimed  a  right  to  ba  heard 
in  opposition  to  the  application.     An  objection 
was  raised  to  his  being  heard  by  the  appellant*s 
solicitor  on  the  ground   that  he  had  no  locus 
standi,  but  the  justices  overruled  the  objection 
and  counsel  for  tiie  respondents  was  heard  at  fall 
length,  and  the  case  was  heard  and  argued  upon 
the  merits.    On  the  conclusion  of  the  arguments 
the  chairman  of  the  justices  delivered  the  decision 
of  the  Bench  to  the  effect  that  the  licence  would 
be  granted  on  condition  that  the  licence  for  No. 
567,   Battersea-park-road   was    given   up.      On 
the   13th   April  1897,  the  respondents   applied 
before  Grantham  and  Wright,  J  J.    for  a  rule 
calling  on  the  appellant  and  the  licensing  justices 
for  the  Wandsworth  division  of  the  county  of 
London  to  show  cause  why  a  certiorari  should  not 
issue  to  remove  into  the  Queen's  Bench  Division 
the  licence  or  certificate  granted  for  No.  2,  Aber- 
crombie-street that  it  might  be  quashed,  and  the 
ooort  ordered  a  rule  nisi  to  issue  accordingly,  on 
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the  ground  that  the  application  in  respect  of  No. 
2,  Abercrombie-street,  was  for  the  removal  of  a 
licence  within  the  meaninsr  of  sect.  50  of  the 
Licensing  Act  1872,  and  was  in  substance  and 
effect  a  removal  order,  and  as  such,  and  as  being 
made  in  spite  of  the  owners  of  the  premises, 
beyond  the  jurisdiction  of  the  justices  and  con- 
tiarj  to  sect.  50  of  the  Act.  and  this  rule  was 
made  absolute  as  above  mentioned. 

Bosanquet,  QO.  and  Earle  appeared  for  the 
appellant,  and  contended  that  this  was  not  in 
fact  or  in  substauoe  an  ord^-r  for  the  removal  of  a 
licence  within  sect.  50  of  the  Act  of  1872.  AU 
the  necesparj  steps  for  obtaining  a  renewal  of 
the  old  licences,  and  the  granting  of  the  new 
licence,  were  taken  and  the  matter  was  in  the 
absolute  discretion  of  t^  e  justit^es  as  far  as  beer 
was  concerned,  and  as  regards  wine  and  spirits 
they  could  only  refuse  on  one  of  the  four 
grounds  mentioned  in  sect.  8  of  the  Wine  and 
Beerhouse  Act  1869  (32  &  33  Yict.  c.  27)  as 
amended  by  45  &  46  Yict.  c.  34.  It  is  purely  a 
question  of  the  discretion  of  the  justices  ;  it  is 
not  a  judicial  proceeding : 

Boulter  y.  Justices  of  Kent,  77  L.  T.  Bep.  288; 

(1897)  A.  C.  556  ; 
Beg.  V.  Sharman,  78  L.  T.  Rep.  320 ;  (1898)  1  Q.  B. 

578; 
Royal  Aquarium  Society  v.  PorJbtnwm,   66   L.  T. 

Bep.  513;  (1892)  1  Q.  B.  431. 

The  justices  had  power  to  impose  a  condition  on 
granting  the  new  licence.  [A  considerable  part  of 
the  argument  turned  upon  whether  a  certiorari 
was  the  proper  remedy,  but,  as  their  Lordships  did 
not  deal  with  the  point  in  their  judgments,  refer- 
ence to  it  has  been  omitted.] 

Law8on  Walton,  Q.O.,  Foote,  Q.G.,  and  Travers 
Humphreys,  for  the  respondent,  argued  that 
this  was  in  fact  a  removal  order  within  sect.  50  of 
the  Act  of  1872,  and  was  beyond  the  jurisdiction 
of  the  justices.  What  was  done  amounted  to  an 
evasion  of  the  provisions  of  that  section,  and 
makes  the  protection  which  it  was  intended  to 
confer  upon  the  own^-rs  of  licensed  houses  nu- 
gatory. The  discretion  of  the  justices  is  judicial, 
and  must  be  exercised  in  a  judicial  manner: 

Shnrpe  v.  Wakefield,  64  L.  T.  Bep.  180  ;    (1891) 
A.  C.  173. 

Boaanquet,  Q.G.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  gave  judgment  as  follows  : — 

The  Lord  Chanoellob  (Earl  of  Halsbury).— 
My  Lords :  I  am  glad,  out  of  respect  to  the  two 
courts  below,  from  whom  this  question  has  come, 
that  the  matter  has  been  so  elaborately  and  care- 
fully argued ;  but  I  confess  for  myself  that  I 
cannot,  now  that  the  matter  is  fully  before  me, 
entertain  any  doubt  as  to  the  conclasion  at  which 
your  Lordships  oaght  to  arrive.  I  quite  admit 
that  during  a  considerable  part  of  the  argument, 
before  my  mind  was  sufficiently  alive  to  the  provi- 
Mions  of  the*Act  of  1872,  I  was  very  much 
impressed  by  the  argument  which  seems  to  have 
found  favour  with  the  courts  below,  because  the 
transaction  looked  to  me,  having  regard  to  sect.  50 
as  being,  what  I  think  two  of  the  learned  judges 
say  it  was,  doing  by  an  indirect  performance  that 
which  the  Leginlature  had  prohibited — ^namely, 
the  retuoval  of  a  licence  from  a  house  occupied 
by  a  tenant,  against  the  will  of  his  landlord  to 


some  other  house  where  he  could    carry  om  his 
business  at  the  sajrifice  of  the  landlord's  interest 
in  the  former   house.     Without  such   a  careful 
examination  of  the  Act  of  Parliament  as  we  have 
now  had,  that  would  be  the  first  impression  of  a 
person  reading  these  sections :  it  might  be  con- 
sidered that  the  Legislature  had  provided  for  the 
interest  of  the  lindlord  by  making  the  landlord's 
dissent  an  absolute  bar  to  the  proceeding  by  the 
magistrates  by  way  of  removal.     Upon  a  careful 
examination,  however,  of  the  statutes  it  appears 
to  me  that  sect.  50,  upon  which  reliance  is  placed, 
is  a  section  which,  whatever  may  have  been  its 
original    design,    has    under    the     statute    no 
machinery  and  no  provision  which  can  effectually 
prevent  the  grant  of  new  licences,  and  I  do  not 
believe  that  the    Legislature  ever  contemplated 
that  such  a  bar  should  be  placed  in  the  way  of  the 
jurisdiction  and  discretion  of  the  magistrates  as 
would  be  involved  in  permitting  the  mere  refusal 
of  the  owner  of  the  house,  as  distinguished  from 
the  tenant  of  the  house,  to  prevent  the  magistrates 
exercising  their  discretion  in  the  matter.    I  can 
well  understand  that,  given  a  current  licence  and 
given    some    proceeding    whereby    the    current 
licence  should  be  removed  to  other  premises,  ths 
Legislature    would    have   prevented  the   tenant 
sacrificing  his  landlord's  interest  by  a  proceeding 
in    which  the  landlord  himself    was  not    repre- 
sented.    That  is,  on  the  one  hand,  clear  enough. 
When  I  find  that   the  only  application  for  a 
removal  must  be  made  at  the  general  licensing 
sessions,  and  when  I  observe,  what  has  been  so 
often  pointed  out  to  us,  the  interval  between  that 
date,  the  5th  March  and  the  5th  April,  when  the 
new  licence  must  begin,  I  confess  that  I   am 
wholly  unable  to  see  what  useful  object  can  be 
performed  by  that  section,  or  what  protection  to 
anybody    is    thereby    given.      But    as    regards 
renewals  and  new  licences    it   is   obvious  that 
neither  this  court  nor  any  other  court  can  supply 
machinery  or  provisions  which  the  statute  itself 
has  not  enacted.    If  the  LegiHlatore  intended  that 
there    should    be    some    protection    during  the 
currency  of  the  licence,   and  intended  that  the 
landlord  should  be  represented,  all  one  can  say  is 
that   no  such  provisions  can  be  found  in  the 
statute,  and  your  Lordships  have  no  jurisdiction 
to  supply  them.     What  is  clear  is  that  by  this 
Act  of  Parliament,  and  by  the  others  to  which 
the    learned    counsel  have  called  our    attention 
from    time    to    time,  what  the  Legislature  has 
ultimately  done  has  been  to  give   an   absolute 
unfettered  discretion  to  the  magistrates.    Cer- 
tainly it  would  be  a  very  singular  result  of  t^t 
legislanon  if,  upon  a  new  licence  being  applied 
for,   the  magistrates    being  invested,  as  by  the 
hypothesis  they  are,  with  an  absolutely  unlimited 
dibcretion,  the  mere  veto  of  the  person  who  owns 
the    house    held    by    a    licenced   person,  which 
licensed  person  was  applying  for  a  licence  for 
another  house,  should  prevent  the  magistrates 
granting  a  perfectly  new  licence  to  a  new  hoose, 
and  that  that  bar  should  exist  because  the  applicant 
had  before  that  held  anothei*  house  under  another 
liceuoe.     That  would  be  a  very  singular  result 
indeed,  and  certainly,  unless  there  was  something 
very  clear  in  the  statute  to  compel  me  to  come  to 
such  a  conclusion,  I  should  absolutely  refuse  to 
assume  that  the  Legislature  had  done  so.    Bat  it 
is  not  ne  essary  for  your  Lordships  to  consider 
that,  because  the  question  here  is  whether  or  not 
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uiytlimg  has  been  done  which  the  justices  were 
not  at  perfect  liberty  to  do.    It  must  be  made  out 
before  any  snch  order  conld  be  made  and  main- 
buned  as  has  been  made  by  both  the  courts  below 
that  the  magistrates  acted  without  jurisdiction. 
Now,  I  quite  follow  what  counsel  for  the  respon- 
dents have  so  ingeniously  and  eamestlj  pointed 
out,  that  the  result  arrived  at  inay  be  the  same  as 
would    haye  been  arrived   at  by  a  "removal.'* 
Granted.    But  what  then  F    The  thing  that  the 
maicistrates  have  done  is  not  the  the  thing  which 
ia  contemplated  by  sect.  50 — ^that  is  to  say,  not 
the  same  as  regards  the  actual  order.    Whether 
it  is  the  same  thing  in  substance  or  not  I  will 
treat  of  in  a  moment,  but  it  is  not  the  thing. 
What  they  have  done  is,  they  have  licensed  a 
house,  and  that  licence  does  not  purport  to  be, 
and  is  not  certainly  upon  the  face  of  the  instru- 
ment,   the  former  licence  which  existed  of  the 
Five  Alls,  but  it  is  an  absolutely  new  licence. 
What  the  Legislature  meant  ty  the  **  removal  of 
the  licence  "  I  can  only  conjecture,  but  I  should 
think  it  would  mean  that  a  licence  which  had 
existed  in  one  house  should  be,   as  indeed  the 
phrase  implies    (it  is  not   a  very  happy    one), 
removed  to  another  house.      If  any  order  was 
asked  for  upon  that  subject,  it  is  to  be  remem- 
bered that  whatever  discretion  the  magistrates 
have  they  are  limited  in  the  orders  they  make  by 
the  language  of  the  bttitute,  and  if  they  wanted 
til  make  such  an  order  as  that  they  must  make 
the  order  accordingly.     It  is  all  very  well  to  say 
that  it  may  come  to  the  same  thing ;  but  where 
the  magistrates  are  fettered  by  a  statute  which 
enables  them  only  to  act  in  a  particular  way,  they 
must  abide  by  th&t  way.    Here  the  magistrates  on 
the  affidavit  laid  before  us  say  they   were  not 
asked  to  muke  an  order  for  removal  and  did  not 
suppose  they  were  making  an  order  for  removal; 
and  when  we  look  at  the  document  itself  theie  is 
no  such  thing  as  an  order  for  removal  to  be  found 
in  the  whole  course  of  the  proceedings ;   and  jet 
jour    Lordships    are    asked  to  say  that  these 
proceedings   are   without    juiisdiction,    because, 
altboagh  everything  that  the  magistrates  did  and 
eveiything  that  they  intended  to  do  was  within 
their  jurisdiction,  it  is  said  that  the  effect  pro- 
duced is  just  the  same  as  if  they  had  made  some 
other  order  which  they  never  dia  make  and  never 
intended  to  make ;  and  by  this  circuitous  process 
of  reasoning  it  is  to  be  supposed  that  the  ma«r[s- 
trates  act  d  outdde  of  their  jurisdiction.     The 
observation  immediately  arises  that    where  you 
are  dealing  with  a  subject-matter  of  this  sort  the 
form  is  part  of  the  substance.    It  is  a  delusion  to 
suppose  that  magistrates  may   do  what  may  be 
equiralent  to  this,  that,  or  the  other.    They  are 
within  the  iron  framework  of  a  statute,  and  they 
have  no  jurisdiction  to  go  beyond  it    All  that 
they  did  do,  and  all  that  they  intended  to  do,  was 
that  they  licensed  a  person  to  occupy  a  new  house 
for  the  purposes  contemplated  by  the  statute.    I 
decline  to  go  into  the  question  of  whether  or  not 
if  there  was  anything  erroneous  in  the    order 
which  the  magistrates  made,  the  proper  form  of 
remedving  that  error  has  been  adopted.    I  con- 
fess that   I   should    require    further    argument 
before  I  hastily  came  to  the  conclusion  that  this 
was  the  proper  form,  but  I  decline  to  enter  into 
the  question  or  give  Any  opinion  upon  the  sub- 
ject.    If  the  quebtion  hereafter  arises   whether 
certiorari  is  the  proper  remedy  or  not,  then  will 


be  the  proper  time  to  decide  it ;  but  inasmuch  as 
upon  any  hypothesis  it  can  only  be  by  some  error 
in  the  proceedings,  and  inasmuch  as  I  am  of 
opinion  that  there  is  no  error  here  at  all,  but 
that  the  magistrates  have  proceeded  strictly 
within  their  jurisdiction,  I  am  of  opinion  that 
this  order  of  the  Court  of  Appeal,  confirming 
the  order  of  the  court  below,  ought  to  be 
reversed,  and  I  accordingly  so  move  your  Lord- 
ships. 

Lord  Watsok. — My  Lords:  The  Legislature 
haye  enacted  that  the  licensing  justices  shall  not 
remove  (whatever  that  may  mean)  a  licence  fru^i 
one  house  to  another  unless  the  owner  of  the 
house  which  is  about  to  be  deprived  of  the 
licence  is  called  as  a  party  to  the  proceedings  for 
his  interest,  and  unless  he  consents  to  the  order 
being  pronounced.  In  the  present  case  I  think 
that  the  only  question  is  whether  such  an  order 
has  been  pronounced.  I  do  not  think  it  enough  to 
bring  the  case  within  the  statutory  requirement 
of  the  presence  of  the  owner  of  tbe  house  that 
the  proceedings  of  the  justices  shall  be  attended 
with  precisely  the  same  consequences  as  if  they 
had  been  asked  to  make,  and  had  in  point  of 
fact  made,  an  order  of  removal.  It  is  not  enough 
to  say,  as  some  of  the  judges  have  said,  that  the 
two  things  are  in  substance  the  same.  It  is  not 
enough  to  say  that  either  directly  or  indirectly 
the  result  must  be  the  same.  The  court  must 
come  to  the  conclusion,  in  order  to  bring  the 
matter  within  the  statutory  prohibition,  that 
what  has  been  done  is  one  of  the  things  which 
the  Legislature  haye  prohibited.  I  need  not  re- 
peat what  has  been  already  said  bjr  the  Lord 
Chancellor,  but  in  the  present  case  it  appears 
to  me  that  in  construing,  as  one  must  do,  that 
clause  which  is  not  easy  of  construction, 
sect.  50  of  the  Licensing  Act  of  1872,  an  order 
of  removal  never  was  contemplated  by  any  of  the 
parties  to  this  case.  It  was  not  applied  for ;  it 
was  not  intended  to  be  granted  by  the  licensing 

i'ustices ;  and  when  one  examines  what  they 
lave  done  it  amounts  to  the  case  of  the  destruc- 
tion (at  lea-t  it  was  said  to  amount  to  destruc- 
tion) of  one  licence  and  the  continuance  of 
another.  That  is,  to  my  mind,  entirely  opposed 
to  what  is  the  plain  meaning  of  the  statute  in 
using  the  word  ''removal,"  which  means  that  a 
licence  shall  be  transplanted  from  one  house  and 
serve  as  a  privilege  and  protection  to  another  house 
— it  may  be  to  another  house  in  a  different  licensing 
district.  In  those  circumstances  I  do  not  think 
that  the  respondents  in  this  case  were  entitled 
to  any  remedy.  I  do  not  think  that  they  have 
shown  facts  requiring  any  remedy,  and  therefore  I 
think  it  quite  unnecessary  to  discuss  in  what 
form  the  remedy  ought  to  have  been  granted  if  it 
had  been  required. 

LoBD  Macnaghtek. — My  Lords :  I  am  of  the 
same  opinion. 

LoBD  MoBBis. — My  Lords :  I  am  of  the  same 
opinion.  In  tbid  case  an  application  is  made  for 
a  certiorari  on  the  part  of  the  respondents  to  re- 
move into  the  Queen's  Bench  Division  an  order 
for  a  licence  of  No.  2,  Abercrombie-streetin  order 
to  have  it  quashed.  That  licence  on  the  face  of 
it  is  a  perfectly  valid  licence,  because  it  is  a 
licence  granted  by  persons  competent  and  having 

i'urisdiction — it  is  a  licence  to  carry   on  in  tbe 
LOUse  No.  2,  Abercrombie-street,  the  business  of 
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sales  for  oonsnmption  off  the  premises.     Then, 
whafc  is  the  objection  to  that  lioenoe  which  is  good 
npon  the  face  of  it  P    It  is  said  that  although  it 
is  a  licence  on  the  face  of  it  as  a  grant  for  a  new 
licence,  yet  it  amounts  to  an  order  for  a  remoyal. 
Sometimes  it  is  said  **  in  sabstance/'  sometimes 
it  is  said  "in  effect/*  and  sometimes  it  is  said 
"  the  consequences  are  the  same,"  hot  the  arga- 
ment  is  that  it  amounts  to  an  order  for  a  remoyal 
under  sect.  50  of  the  Licensing  Act    As  I  have 
said,  on  the  face  of  it  it  does  not  purport  to  be 
anything  of  the  sort ;  it  purports  to  be  what  it  is 
— a  grant  of  a  new  licence.    The  Act  of  1872  con- 
templates licences  being  obtained  and  granted 
under  three  sets  of  circumstances.     By  sect.  40 
it  contemplates  the  grant  of  renewals ;  by  sect.  42 
it  contemplates  the  grant  of  new  licences ;  and 
by   sect    50   it   contemplates   the   grant  of   a 
" removal"  of  a  licence,  which  I  should  under- 
stand from  the   use  of  the  words  "removal  of 
the  licence  "  to  refer  to  a  licence  then  in  e8$e.  In 
this  case  the  proceedings   have   not  been  taken 
merely  under  sect   50.      The   applicant   never 
applied  for  a  removal — ^he  applied  for  a  renewal 
— ^he  ajpplied  for  the  grant  oc  a  new   licence  to 
the  entire  of  No.  2,  Abercrombie-street    Why  is 
he  to  be  held  as  having  applied  for  a  grant  of  a 
"  removal "  when  he  did  not  do  it  P    As  a  matter 
of  fact,  he  did  not  take  the  proceedings  for  that. 
There  are  three  different  applications  dealt  with 
by  the  statute.    There  are  three  different  sets  of 
notices  to  be  given   by   the    statute ;  there  are 
'    three  different  results  to  be  arrived  at  by  the 
statute.    The  first  is  renewal,  the  second  is  a  grant 
of  a  new  licence,  and  the  third  is  an  order  for 
removal.    Why  is  it  to  be  persevered  in  that  he 
must  be  held  to  have  applied  for  that  which  he 
did  not  apply  forP     Why  is  it  to  be  held  as 
against  the  magistrates  that  they  made  an  order, 
which  they  did  not  make,  for  a  removal  under 
sect.  50  because,  forsooth,  the  consequences  may 
be  practically  the  same  as  if  that  proceeding  had 
been  taken  r     That  is  a  matter  for  legislation. 
This  House,  as  one  branch  only  of  the  L^^lature, 
is  not  entitled  to  legislate.     If  it  is  suggested 
that  this  protection  to  brewers  and  their  houses 
should  be  extended  to  the  case  of  renewals,  and 
to  the  case  of  a  grant  of  new  licences,  it  is  for  the 
Legislature  to  say  so.    The  Legislature  have  con- 
fined  the   protection  to  the  case   of   removal. 
Suffice  it  to  say  that  this  is  not  a  case  of  removal. 
If  it  were  not  for  the  very  great  respect  which  I 
have   for   the    courts   that   have   decided    the 
oi>{>osite,  I  should  have  said  that  it  was  a  very 
plain  case  indeed. 

Order  of  the  Court  of  Appeal  reversed ; 
reepondenU  to  pay  to  the  appellant  his  eoat$ 
here  and  below. 

Solicitors  for  the  appellant,  W.  W.  Young  and 
£fon. 

Solicitor  for  the  respondents,  Wellington 
Taylor, 
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March  80  and  April  12,  1899. 

(Before  Stiblino,  J.) 

ChABNOGK  AJTD  OTHBB8  V.  COUBT  AHD 

OTHBBS.  (a) 

Trade  union — Strike — Picketing — Inducing  per- 
iofw  to  break  contracte — '*  Watchtng  and  heeei- 
ting  "  —  Interlocutory  injunction  —  Maiten" 
A§§ociation — Action  of  tort — Praetiee^Parties 
Order  XVL,  r.  9 — (fonapiraey  and  Proteeium 
of  Property  Act  1875  (38  A  39  Vict.  c.  86). 
if.  3,  7. 

Sect,  7,  euh-sect,  4,  of  the  Conepirctcy  and  Pro- 
tection of  Property  Act  1875  shouid  be  construed 
so  as  to  bring  within  the  scope  of  the  Act  the 
watching  and  besettina  of  any  place  w^m^  a 
pefson  might  be  found  however  cohually. 

The  words  ** watch  and  beset**  as  used  in  the 
section  do  not  import  a  constant  or  repeated 
action  by  any  person  in  or  about  a  partiadar 
place,  iferely  attending  at  a  particular  plaee 
on  an  isolated  occision  {proviaed  the  eviaenoe 
is  sufficient  to  satisfy  the  court  as  to  the  wrong- 
ful purpose  of  such  attendance)  may  constituie 
an  offence  under  the  Act,  and  entitle  the  person 
injured  to  an  interlocutory  injunction. 

As  to  whet?ier  one  or  more  mernbers  of  a  masters 
association  ca/n  sue  on  behalf  of  themselves  and 
all  other  the  vMmbers  of  their  union  for  a% 
injunction  to  restrain  the  committing  of  a% 
offence  under  the  Conspiracy  and  Protection  o/ 
Property  Ad  1875,  ana  from  inducing  persons 
to  oreak  their  contracts^  qusre. 

Lyons  and  Co.  v,  Wilkins  (44  L.  T.  Bep  358 ; 
(1896)  1  Ch,  811 ;  79  L.  T.  Bep,  709 ;  (1899)  1 
Ch,  255)  applied. 

This  was  a  motion  for  an  interlocutory  injunc- 
tion to  restrain  three  persons,  viz.,  the  president, 
the  secretary,  and  one  of  the  executive  committee 
of  the  Carpenters'  and  Joiners*  Trade  Union  at 
Halifax  from  watching  or  besetting,  or  causing  to 
be  watched  or  beset  the  landing  stage  at  Fleet- 
wood, or  the  railway  station  at  Halifax,  or  the 
works  of  the  plaintiffs  or  any  of  them,  for  the 
purpose  of  persuading  or  otnerwiee  preventing 
persons  from  working  for  the  plaintiff  or  any  of 
them,  or  for  any  purpose  except  merely  to  obtain 
or  communicate  information ;  and  from  procuriog 
any  persons  who  had  entered  into  contracts  with 
the  plaintiffs  or  any  of  them  to  commit  a  breach 
of  such  contracts. 

The  nlaintiffs  consisted  of  three  master  joiners 
of  Halifax,  and  purported  to  sue  on  behalf  of 
themselves  and  all  other  members  of  the  MasteiB' 
Association  of  Master  Joiners  at  Halifax. 

The  defendants,  however,  moved  to  stay  all 
proceedings  in  the  action  until  the  writ  was 
amended  by  striking  out  the  statement  that  the 
plaintiffs  sued  on  behalf  of  any  persons  other 
than  themselves. 

The  defendants'  motion  was  allowed  to  take 
orecedence. 


(a)  fi«ported  by  W.  L.  BiCBLian,  Baq.,  BMrtwter-«V>Uw. 
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C.  E.  Jenkins,  Q.G.  for  the  defendants  contended 
tliat  this  was  an  action  of  tort,  and  that,  unless 
tbe  plaintiffs  oonld  bring  themselves  within  Order 
XYL,  r.  9,  they  were  not  entitled  to  proceed.  He 
pointed  out  that  the  plaintiffs  most  have,  or  claim 
to  have,  some  "  beneficial  proprietary  right  which 
they  are  asserting  in  the  cause  or  matter  '* : 

Temperton  v.  Rus$ell,  68  L.   T.  Bep.  844,  425; 

(1893)  1  Q.  B.  435 ; 
Wood  Y.   McCarthy,  69  L.  T.  Bep.  431 ;  (1893) 

1  Q.  B.  775. 

Upjohn,  Q.C.,  for  the  plaintiffs,  resisted  the 
motion,  but,  at  the  suggestion  of  his  Lordship, 
submitted  to  amend  tbe  writ  by  adding  as  plain- 
tiffs all  the  members  of  the  masters'  association, 
vliich  were  alleged  to  number  twenty- six  members ; 
an  affidavit  to  be  made  verifying  the  fact  that 
th6  plaintiffs  so  added  by  amendment  constituted 
all  tne  members  of  the  masters'  union. 

Upon  the  footing  of  such  amendment  the 
motion  for  the  injunction  sought  by  the  plaintiffs 
was  heard,  and  for  that  purpose  the  writ  was 
treated  as  duly  amended. 

It  appeared  from  the  evidence  filed  on  behalf 
of  the  plaintiffs  that  a  strike  commenced  at 
Halifax  about  the  2nd  Jan.,  and  still  continued, 
and  that  the  defendante'  trade  union  were  taking 
an  active  part  in  the  strike. 

In  order  to  replace  the  men  on  strike  the 
masters'  union  haa  brought  workmen  from  Belfast 
and  other  places,  and  had  engaged  a  Mr.  Forsfcer 
to  procure  workmen  for  them. 

On  the  20th  Feb.  Mr.  Forster  sent  nine  men 
to  Fleetwood  bv  steamer  from  Belfast,  and  thence 
to  Halifax,  and  procured  the  execution  by  each 
man  of  a  document  whereby  each  man  purported 
to  agi-ee  to  proceed  to  Halifax,  and  engaged  to 
work  there  at  a  specified  rate  of  wages  for  a 
period  of  twelve  months,  and  the  masters'  union 
(on  behalf  of  whose  members  Forster  contracted) 
bound  themselves  to  find  work  for  such  period 
for  each  man  Mgnin^  tbe  agreement. 

The  nine  men  arrived  at  Halifax  station  on  the 
2l8t  Feb.,  and  were  met  by  some  members  of  the 
masters'  union,  and  also  by  the  defendant  Court, 
who  spoke  to  the  men,  with  the  result  that  only 
two  of  the  men  remained  to  work  at  Halifax. 
The  eridence  was  conflicting  as  to  what  passed  in 
conversation  at  this  meeting. 

On  the  21st  Feb.  Mr.  Forster  sent  thirteen  men 
to  Fleetwood  under  similar  circumstances  and  for 
the  same  purpose.  These  men  were  met  at 
Fleetwood  by  two  men.  Walker  and  Wads- 
worth,  who  acted  under  the  direction  of  the  men's 
imion. 

According  to  the  evidence  of  one  of  the  thirteen 
men.  these  two  men  were  misteken  by  the  party 
for  men  representing  the  masters'  union,  and  an 
inritation  to  take  refreshment  was  accepted,  and 
then  they  were  all  advised  and  persuaded  not  te 
go  to  Halifax  but  to  ^o  elsewhere ;  and  an  offer 
was  made  to  pay  their  expenses  elsewhere,  and 
to  find  work  at  such  other  places. 

The  sum  of  4<.  Sd.  was  paid  over  to  provide  a 
night's  lodging  for  three  of  the  men,  and  tickete 
for  some  of  the  men  were  purchased  from  Fleet- 
wood to  Morecambe,  but  it  did  not  appear  that 
Walker  and  Wads  worth  went  to  Fleetwood  with 
money  provided  by  the  men's  union,  although 
money  was  in  fact  afterwards  raised  or  procured 
by  the  men's  union. 


The  evidence  filed  on  behalf  of  the  plaintiffs 
was  ooiToborated  by  several  deponente,  but 
Messrs.  Walker  and  Wadsworth  denied  having 
persuaded  the  men  not  to  continue  their  journey 
to  or  to  work  at  Halifax.  In  the  result,  only  four 
men  out  of  the  thirteen  proceeded  to  Halifax. 

Sect.  7  of  the  Conspiracy  and  Protection  of 
Property  Act  1875  enacte  tluit : 

Every  person  who,  with  a  view  to  compel  any  other 
person  to  abstain  from  doing  or  to  do  any  aot  which 
sQoh  other  person  has  a  legal  right  to  do  or  abstain  from 
doing,  wrongf  ally  and  witiiont  legal  authority  .  .  . 
(2)  Persistently  follows  saoh  other  person  abont  from 
plaoe  to  place ;  or  ...  (4)  Watohes  or  besets  the 
honse  or  other  plaoe  where  snoh  other  person  reaidev, 
or  works,  or  oarries  on  business,  or  happens  to  be,  or 
the  approach  to  snoh  boose  or  plaoe;  or  .  .  . 
shall,  on  conviction  thereof  by  a  coort  of  sammary 
jarisdiotion  or  on  indictment  as  heroinafter  mentioned, 
be  liable  either  to  pay  a  penalty  not  exceeding  twenty 
pounds,  or  to  be  imprisoned  for  a  term  not  ezoeeding 
three  months  with  or  withont  hard  laboor. 

Upjohn,  Q.O.  and  B,  J,  Parker  for  the  plain- 
tiffs.— The  facte  in  this  case  bring  it  within  the 
decision  in 

Lyons  and  Co.  v.  WiUcing,  74  L.  T.  Bep.  858; 
(1896)  1  Ch.  811 ;  79  L.  T.  Bep.  709 ;  (1899) 
1  Ch.  255. 

It  is  clear  from  that  case  that  "watehing  and 
besetting  is  not  only  an  offence  under  the  Con- 
piracy  and  Protection  of  Property  Act  1875  but 
IS  a  nuisance.  The  words  in  sect.  7,  sub-sect.  4, 
embrace  every  kind  of  place,  including  any  plaoe 
at  which  the  person  happens  to  be. '  AUen  v. 
Flood  (77  L.  T.  Rep.  717 ;  (1898)  A.  0.)  has  in  no 
way  affected  LyoTie  and  Co,  v.  WiUcins  {ubi 
sup.),  and  tbe  principles  enunciated  by  North,  J. 
and  the  Court  of  Appeal  in  the  latter  case  are 
applicable  hei*e.  The  "  watching  and  besetting  *' 
at  Fleetwood  is  really  not  deni^.  **  Such  other 
person "  in  sect.  7,  sub-sect.  4  means  "  any  other 
person  "  : 

Lyons  and  Co,  v.  WUkxns,  ubi  $up. 

Wherever  the  person  "  happens  to  be  "  includes 
the  station,  the  dub,  and  even  a  casual  meeting 
in  the  street.  The  defendants  must  prove  that  all 
they  did  was  merely  to  communicate  information. 
"  Persuading  "  includes  peaceful  persuasion. 
*'  With  a  view  to  compel "  means  with  the  purpose 
of  compelling.  They  also  cited  on  the  question 
of  inducing  persons  to  break  their  contracts  with 
the  plaintiffs 

Lumley  v.  Oys,  2  E.  &  B.  216 ; 

Temperton  v.  Russell,  69  L.  T.  Bep.  78 ;  (1893)  1 

Q  B.  715 ; 
Boioen  v.  Hall,  44  L.  T.  Bep.  75 ;  6  Q.  B.  Div.  333. 

Jenkins,  Q.C.,  Qodefroi,  and  W.  L,  Bichards 
for  the  defendants. — Lyons  and  Co,  v.  Wilkins 
(u&i  s%ip.)  is  quite  distinguishable;  cards  of 
persuasion  wer^  handed  to  the  workmen;  here 
there  is  no  evidence  as  to  who  are  the  pickets, 
who  sent  out  the  pickets,  or  what  they  did  or  said 
to  the  workmen.  The  defendant  Court  was  cer- 
tainly never  watching  and  besetting  the  plaintiffs 
works.  A  rail  way  station  or  any  public  place  of 
resort  is  not  a  place  within  the  meaninff  of  sect.  7, 
sub- sect.  4  of  the  Act ;  by  the  words  "  nappens  to 
be "  in  the  section  it  was  not  intended  to  cover 
"  any  place."  The  words  "  happen  to  be  "  follow- 
ing  "  Jiouse  or  other  place  where  such  person 
resides  or  works  or  carries  on  business  "  must  be 
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Chak.  Diy.] 


Chabnook  and  othebb  17.  Court  and  others. 


[Ohah.  Diy. 


read  ^tisdem  generis.  It  has  never  been  held 
that  meeting  the  passengers  from  a  steamer  at  a 
landing  stage  on  one  occasion,  or  at  a  railway 
station  or  outer  giMm-public  place  is  a  '*  watching 
and  besetting  ;  we  submit  that  "watchin)< 
and  besetting"  imports  some  continuous  or 
repeated  action.  [Stirling,  J. — Gould  not 
"  attending  "  at  a  place  even  for  a  few  minutes 
constitute  a  "  watching  and  besetting  "  PI  There 
is  a  distinction  in  the  language  used  in  the 
proviso  to  the  section.  Merely  **  attending  "  at  a 
place  for  the  purpose  of  obtaining  or  giving  in- 
formation  is  not  an  offence,  and  the  language  used 
in  that  part  of  the  section  appears  to  contem- 
plate an  occasional  attendance  at  a  particular 
place.  As  to  inducing  persons  to  break  their 
contracts  with  the  plaintins,  there  is  no  evidence 
of  any  contract;  certainly  there  is  no  material 
damage,  or  anything  done  of  a  wilful  and  mali- 
cious nature.  This  is  a  case  in  which  the  court 
should  hesitate  to  grant  an  interlocutory  injunc- 
tion, even  assuming  the  evidence  of  the  plaintiffs 
outweighs  that  of  the  defendante.  The  Act 
enables  a  court  of  criminal  jurisdiction  to  deal 
with  offenders,  and  an  interlocutory  injunction 
ought  not  to  be  granted  unless  it  is  quite  clear 
that  a  jury  would  convict  the  defendante.  The 
construction  of  the  section  is  obscure,  and  the 
court  shoald  construe  it  narrowly  and  in  favour 
of  the  defendante. 


Upjohn,  Q.O.  in  reply. 


Cur.  adv.  vuU. 


April  12 — Stirling,  J.  (after  stating  the  facte 
of  tne  case  as  appearing  from  the  affidavite  filed) 
said  that  he  should  deal  with  the  two  points 
raised  by  the  motion,  namely,  first  as  to  the  pro- 
visions of  the  Conspiracy  and  Protection  of  Pro- 
perty Act  1875,  8.  7,  and  secondly,  as  to  the 
question  whether  the  defendante'  actions  had 
brought  them  within  the  doctrine  of  the  common 
law  as  defined  in  the  cases  of  Lumley  v.  Oye 
(2  E.  &  B.  216),  Bowen  v.  Hall  (U  L.  T.  Rep. 
75 ;  6  Q.  B.  Div.  333).  and  Temperton  v.  BtuseU 
(68  L.  T.  Rep.  425;  (1893)  1  Q.  B.  731). 
[His  Lordship  read  sect.  7  of  the  Act  of  1875, 
and  continued :]  The  construction  of  the  Con- 
spiracy and  Protection  of  Property  Act  1875 
has  heen  considered  by  the  Court  of  Appeal 
in  Lyons  and  Co  v.  WilJcins  (ubi  swp,).  That 
case  decided  (1)  that  "  watehing  '*  or  "  oesetting  " 
is  unlawful  within  the  meaning  of  sect.  7, 
sub- sect.  4,  unless  it  is  "  in  order  merely  to 
obtain  or  communicate  information";  and  (2) 
that  "  watehing  or  besetting "  a  house  or  other 
place  where  workmen  are  is  unlawful  if  done  in 
order  to  compel  a  master  to  do  or  abstein  from 
doing  what  he  has  a  legal  right  to  abstein  from 
doing  or  to  do.  Applying  the  law  thus  laid  down 
to  what  took  place  on  the  arrival  of  the  steamer 
at  Fleetwood,  I  think  that  the  attendance  of 
Walker  and  Wadswnrth  there  was  with  a  view  to 
deprive  the  masters  of  the  assistence  of  the  work  men 
brought  over  from  Ireland,  and  so  to  compel  them 
to  conduct  their  business  in  accordance  with  the 
views  of  the  men.  Secondly,  I  think  that  their 
attendance  was  not  "in  order  merely  to  obtein 
or  communicate  information."  They  went  there 
provided  with  money,  which  was  used  to  seod 
the  Irish  workmen  to  other  places.  I  caunot 
doubt  that  they  went  there  in  order  to  hold  out 
inducemente  to  these  men  to  go  elsewhere,  and 


that  they  did  hold  out  such  inducemente;  and 
**  attending  "  to  hold  out  such  inducemente  is,  in 
my  opinion,  not  within  the  proviso  at  the  end  of 
sect.  7  of  the  Act  of  1875.  The  next  question  is, 
whether  the  case  is  within  sub- sect.  4,  whicb 
prohibits  watehing  or  besetting  the  place  wkere 
"  a  person  resides  or  works  or  happens  to  be."  It 
was  known  or  suspected  that  workmen  would  land 
at  Fleetwood  on  the  21st  Feb.  Walker  and 
Wadsworth  went  there,  and  entered  into  commu- 
nication with  the  men  who  landed.  It  seems  to 
me  that  this  was  watching  *'  a  place  where  the 
workmen  happened  to  be."  There  is  nothing  in 
the  stetute  about  the  duration  of  the  watch- 
ing. It  may  be  for  a  short  time,  bnt  this 
appears  to  be  indicated  by  the  word  "  a^tendmg  ** 
in  the  proviso.  Nor  is  there  anything  in  the 
stetute  to  limit  its  operation  to  a  place  habitoally 
frequented  by  the  workman,  such  as  the  house 
where  he  resides  or  works ;  on  the  contrary,  the 
words  "place  where  ha  happens  to  be"  seems 
to  me  to  embrace  any  place  where  the  work- 
man is  found,  however  casually.  Lastly,  are  the 
defendante  liable  in  respect  of  what  was  done 
at  Fleetwood  P  None  of  them  were  personallj 
present,  but  it  was  admitted  that  Walker  and 
Wadsworth  were  sent  by  the  men's  union  of 
which  trie  defendants  are  officials.  Each  of  the 
defendants  has  made  an  affidavit,  but  not  one  of 
them  denies  that  he  sanctioned  the  aote  of 
Walker  and  Wadsworth,  and  the  defendant 
Sutcliffe  admite  that  the  money  with  which 
Walker  and  Wadsworth  were  supplied  came  from 
him.  In  my  opinion,  what  was  done  at  Fleet- 
wood is  contrary  to  the  stetute. 

His  Lordship  then  considered  the  question  as 
to  what  was  done  at  Halifax,  and  after  comment- 
ing on  the  conflicting  nature  of  the  evid»-noe 
before  him,  was  of  opinion  that  it  was  not  proved 
that  the  defendant  Court  had  done  more  than 
communicate  information,  and  as  to  the  charges 
of  picketing  said  that  he  was  not  disposed  on  the 
evidence  to  grant  an  interlocutory  inj  auction. 

His  Lordship  then  proceeded  to  deal  with  the 
second  question,  and  in  the  course  of  his  judg- 
ment said  that  a  person  who  wrongfully  or 
maliciously,  or  what  was  the  same  thing,  with 
notice  interrupted  the  relation  subsisting  ^tween 
master  and  servant,  committed  a  wrongful  act  for 
which  he  was  responsible  in  law.  That  it  ap- 
peared from  the  evidence  that  the  defendant 
Court  was  informed  by  one  of  the  workmen  at 
Halifax  that  the  latter  was  under  a  twelve  months' 
a|^reement.  and  he  was  shown  a  document  In 
his  Lordship's  opinion  that  document  might  onlj 
be  the  basis  for  a  future  agreement,  and  that  if  it 
was  an  ag^reement  it  was  doubtful  whether  the 
man  Forster,  who  purported  to  contract  on  behalf 
of  the  masters*  union,  had  power  to  make  it,  and 
it  appeai*ed  that  the  workmen  were  not  informed 
by  Forster  that  a  strike  was  in  progress  at 
Halifax,  and  that  when  they  heard  of  the  strike 
they  determined  not  to  work  there. 

On  the  whole  case  his  Lordship  thought  that  an 
injunction  should  be  granted  in  the  follo^mg 
terms  :  that  the  defendante,  their  aeente,  and  any 
person  or  persons  authorised  by  them,  m 
restrained  from  watehing  or  begetting  the  landing 
stage  at  Fleetwood,  or  any  other  place  where  any 
person  employed  by,  or  about  to  be  employed  by 
the  plaintiffs  of  them,  might  be  brought,  for  the 
purpose  of  inducing  such  persons  not  to  work  for 
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the  plaintiffs  or  any  of  them,  or  for  any  ptirpoBe 
except  merely  to  obtain  or  oommunicate  infor- 
mation. 

Solicitors  for  the  nlaintiffs,  HeUiwell  and  Co,, 
agents  for  Jvhb,  Booth,  and  HeUiwell,  Halifax. 

Solicitors  for  the  defendants.  Fielder  and 
Fielder,  agents  for  B,  WiUdiMon,  Halifax. 


QUEEN'S  BENCH  DIVISION. 

Jan.  27,  28,  and  Feb,  18,  1899. 
(Before  Bbuce  and  Kidlet,  JJ.) 
Langabhibb  Asylums  Boabd  v,  Manghestbb 

GOBPOBATIOK.  (a) 

Co  nirthuiionM  from  eovmiy  and  county  boroughs  to 
county  asylume  fund — Division  of  contribtitions 
hy  oeylumB  board^Baieable  value — Assessable 
value — Local  Oovernment  Act  1888  (51  A  52 
Viet.  c.  41),  i.  33,  sub-s,  2 — Agricultural  Boies 
Act  1896  (59  &  60  Vict  c.  16). 

Trior  to  the  coming  into  force  of  ths  Agricultural 
Bates  Act  1896,  the  asylums  board  for  the 
county  of  L.,  under  the  powers  conferred  by  the 
conetiiuting  Act,  used  to  divide  the  total  amount 
required  to  be  raised  by  contribution  for  the 
ensuing  year  from  the  county  and  ths  countv 
boroughs  in  proportion  to  the  respective  rateable 
values,  as  ascertained  under  the  Local  Govern^ 
msnt  Act  1888,  s,  83,  sub-s,  2,  of  the  county 
and  the  county  boroughs. 

In  1897  the  board  proceeded  to  divide  the  contribU' 
tions  on  a  new  basis ;  that  is  to  say,  upon  the 
assessable  value  of  the  county  and  county 
borottghs  as  ascertained  by  the  Agricultural 
Bates  Act  1896  and  the  regvlaiions  of  the  Local 
Government  Board  issued  under  that  Act, 

Held,  that  the  asylums  board  was  entitled  so 
to  do. 

Special  Case  stated  under  order  dated  the  29th 
Nov.  1898. 
The  special  case  stated  as  follows  : 

1.  The  Lancashire  As j  lams  Board  (hereinafter 
referred  to  as  the  board)  is  constituted  pursuant 
to  the  Lancashire  County  (Lunatic  Asylums  and 
other  Powers)  Act  1891  thereinafter  referred  to  as 
the  Act  of  1891)  and  is  toe  lunatic  asylums  board 
for  the  administrative  county  of  Lancashire  as 
constituted  by  the  Local  Government  Act  1888 
(hereinafter  referred  to  as  the  Act  of  1888) 
together  with  the  county  boroughs  named  in  the 
Ist  schedule  of  the  Act  of  1891. 

2.  The  Lord  Mayor,  aldermen,  and  citizens  of 
the  city  of  Manchester  (hereinafter  referred  to  as 
the  corporation)  acting  by  the  city  council  are  the 
council  of  the  said  city,  which  is  one  of  the  fifteen 
county  boroughs  named  in  the  1st  schedule  of  the 
Act  of  1891. 

3.  Under  sect  23  of  the  Act  of  1891  aU 
expenses  incurred  by  the  board  in  the  execution 
of  their  duties  shall  be  paid  out  of  a  fund  to  be 
call-d  *'  The  Asylums  Fund,"  and  any  deficiency  in 
that  fund  is  to  be  raised  by  contrioutions  to  be 
made  by  the  said  administrative  county  and  by 
each  of  the  said  county  boroughs  in  accordance 
with  the  provisions  of  the  Act  of  1891. 

4.  Sect.  24  of  the  Act  of  1891  enacts  that 

Tha  board  shall  before  the  first  day  of  Maroh  in  every 
year  estimate  the  total  amoiint  required  to  be  raised  by 

(a)  R«pon«d  by  J.  Abdeiw  Stbahan,  E«q.,  Barrister-ftt-Law. 

Mao.  Cas. — Vol.  XIX. 


ooDtribntioDB  for  the  enening  yar,  and  ehall  divide  that 
amoant  bettveeo  the  oonnty  and  the  ooanty  boroaghe  in 
proportion  to  the  reapeotive  rateable  valaes  (as  ascer- 
tained nndf  r  aeot.  33  of  the  Local  Govaroment  Act  1888) 
of  the  ooenty  and  tha  oonnty  borongha,  and  shall  add  to 
the  amount  apportioned  to  the  county  borougha  the  aum 
of  40001.,  or  aaoh  other  aum  aa  may  from  time  to  time  be 
fizf  d  by  agreement  or  by  arbitration  in  manner  provided 
by  thia  Act. 

The  s^id  sam  of  4000Z.  has  by  virtue  of  aubse- 
quent  arrangement  been  increased  to,  and  now 
stands  at,  the  sum  of  43602. 

The  amount  f  o  apportioned,  together  with  the  added 
aum,  ahall  be  the  aggregate  amount  required  to  be  oon<- 
tributed  by  the  county  borougha,  and  ahall  be  contri- 
buted by  them  reapeotively  in  proportion  to  their  reapec- 
tive  rateable  valuea  aaoertained  aa  aforesaid.  The 
balance  of  the  amount  required  to  be  raiaed  by  the 
board  ahall  be  oontributed  by  the  county  oounoiL 

5.  Sect.  26  of  the  Act  of  1891  enacts  that 

For  the  purpose  of  obtaining  payment  of  the  auma  to 
be  oontributed  by  the  county  and  the  county  borougha 
reapeotively,  the  chairman  <k  the  board  ahall,  before  the 
firat  day  of  March  in  every  year,  aend  to  the  county 
council  and  to  the  oounoil  of  each  county  borough  a 
precept  for  the  payment  of  the  amount  to  be  contributed 
by  the  county  or  county  borough  aa  the  oaae  may  be. 

The  section  further  enacts  that 

If  the  preoept  of  the  board  ia  not  complied  with,  the 
board  may  recover  the  auma  due  by  action  or  other  pro- 
ceeding in  any  court  of  competent  jurisdiction  againat 
the  authority  in  default. 

6.  By  sect.  33  (2)  of  the  Act  of  1888  it  is  enacted 
that 

Where,  for  the  purpose  of  calculating  any  contribu- 
tion or  payment  to  be  made  under  thia  Act,  it  ia  neoea- 
aary  to  aacertain  the  rateable  value  of  both  a  county  and 
a  county  borough,  auoh  rateable  value  shall  be  aaoer- 
tained and  fixed  by  a  joint  committee  oompoaed  of  repre- 
aentativea  of  all  the  oounoiJa  ooncemed ;  and  auoh  com- 
mittee shall  for  that  purpoae  have  all  the  powera  and 
jnriadiotion  of  quarter  aeaaiona  and  of  a  oommittee  of 
juatioea  appointed  under  the  County  Bate  Act,  one  thou- 
aand  eight  hundred  and  fifty -two,  and  the  Acta  amending 
the  aame. 

7.  Up  to  the  coming  into  operation  of  the 
AgricQitural  Bates  Act  1896  (hereinafter  referred 
to  as  the  Act  of  1896)  the  amounts  required  to 
be  contributed  in  all  precepts  sent  to  the  county 
council  and  to  the  council  of  each  county 
borough  imder  sect.  26  of  the  Act  of  1891  were 
calculated  upon  the  respective  rateable  values  of 
the  county  and  the  county  boroughs,  ascertained 
and  fixed  in  the  manner  prescribed  by  sect.  33  (2) 
of  the  Act  of  1888,  and  according  to  the  provi- 
sions  of  sect.  24  of  the  Act  of  1891. 

8.  By  sect.  1  of  the  Act  of  1896  it  ia  enacted 
that  during  the  continuance  of  such  Act  the 
occupier  of  agricultural  land  in  England  shall 
be  liable,  in  the  case  of  every  rate  to  which  the 
Act  applies,  to  pay  one-half  only  of  the  rate  in 
the  pound  payable  in  respect  of  bui  dings  and 
other  hereditaments.  The  contributions  of  the 
county  and  county  boroughs  are  payable  out  of 
the  county  fund  and  borough  fund  respectively, 
and,  in  so  far  as  they  are  payable  out  of  rates, 
are  payable  out  of  the  county  rate  and  the  borough 
rate  respectivdy,  and  the  Act  of  1896  applies  to 
these  rates. 

9.  In  order  to  make  up  the  deficiency  in  the 
amount  which  is  raised  by  the  authorities 
enumerated  in  the  schedule  to  the  Act  of  1896  by 

2  B 


186 


MAGISTRATES'   CASES. 


Q.B.  DiT.]        LA.KCASHisig  Asylums  Board  v.  Manchbstbb  Corporation.        [Q-B.  Dit. 


means  of  rates  to  which  the  A^t  of  1896  applies 
due  to  the  provisions  of  sect.  1  of  the  Act  of  1896, 
an  annual  grant  is  made  under  sect.  2  of  such 
Act  from  the  local  taxation  account  to  each  of 
such  authorities,  who  are  in  the  Act  called  spend- 
ing authorities. 

10.  In  calculating  the  amount  of  the  annual 
grant  to  be  made  under  the  Act  of  1896  to  the 
county  council  and  to  the  councils  of  each  of  the 
said  county  boroughs,  who  are  respectively  spend- 
ing authorities  within  that  Act,  the  deficiencies 
which  would  arise  owing  to  the  provipions  of 
sect.  1  of  the  Act  of  1896  in  the  amount  recover- 
able by  each  of  such  spending  authorities  by 
means  of  rates  levied  to  meet  precepts  of  the 
board  were  ascertained  in  the  manner  prescribed 


by  that  Act  and  the  rules  made  bj  the  liocal 
Government  Board  thereunder,  and  the  amonnts 
of  such  deficiencies  were  included  in  calculating 
such  annual  grants,  and  the  corporation  receives 
and  will  receive  annually  durincr  the  continuance 
of  the  Act  of  1896  a  grant  of  12Z  from  the  local 
taxation  account  in  respect  of  the  deficiency  in 
the  amount  levied  by  rates  in  respect  of  the 
precepts  of  the  board. 

11.  Upon  the  Act  of  1896  coming  into  operation, 
a  joint  committee  for  the  county  of  Lancaster, 
formed  as  required  by  sect.  33  (z)  of  the  Act  of 
1888,  prepared  a  basis  or  standard  for  county  rates 
in  accordance  with  art.  17  and  sched.  Z  of  the 
Agricultural  Bates  Order  1896,  which  basis  or 
standard  was  as  follows,  viz. : 


Agricvltural  Rates  Act  1896. 
The  temporary  Baeis  or  Standard  for  County  Bates 


Name  of  town- 
ship. 


Net  annual  valne  of 
eaoh  township  ao- 
oordingr  to  the  basis, 
standard,  or  valua- 
tion in  force  at  the 
passing  of  the  Act. 


Net  annual  valne  of  eaoh  township  as  shown  in 
oolamn  2,  divided  betwe<>n  agricaltnral 
land  and  buildings  and  other  hereditaments 
not  being  agricultural  land  in  the  proportion 
in  which  the  rateable  value  of  the  township 
is  BO  dirided  in  the  return  made  by  the 
asscf  sment  committee. 


Net  annual  value  of 
the  agricultural  land 
in  the  township. 


Net  annual  value  of  the 
buildings  and  other 
hereditaments  not 
being  agriooltunil 
land  in  the  township. 

4 


Assessable  value  of  the 
township,  being  one- 
half  the  amount  in 
column  3  added  to 
the  amount  in 
column  4. 


The  net  annual  values  set  forth  in  the  second 
column  were  the  net  annual  values  ascertained  by 
a  joint  committee  under  sect.  83  of  the  Local 
Government  Act  1888  and  included  in  the  basis 
or  standard  for  coimty  rates  allowed  and  con- 
firmed by  the  County  Council  of  the  County 
Palatine  of  Lancaster  on  the  4th  Aug.  1892, 
which  said  basis  or  standard  was  in  force  at  the 
date  of  the  passing  of  the  Agricultural  Rates 
Act  1896. 

12.  The  amounts  required  by  the  precepts  sent 
by  the  board  to  the  county  council  and  to  the 
councils  of  each  of  the  said  county  boroughs 
since  the  Act  of  1896  came  into  operation  have 
been  calculated  upon  the  values  ascertained  in  the 
manner  described  in  the  last  column  of  the  said 
temporary  basis  or  standard,  and,  with  the  excep- 
tion of  the  amount  required  by  the  precept  herein- 
after mentioned,  have  been  duly  paid  to  the 
treasurer  of  the  board. 

13.  Before  the  1st  March  1897  the  board  esti- 
mated the  total  amount  to  be  raised  by  contribu- 
tions for  the  then  ensuing  year  and  divided  that 
amount  between  the  county  council  and  the  said 
county  boroughs  in  proportion  to  the  respective 
values  thereof  ascertamed  in  the  manner  described 
in  the  last  column  of  the  said  temporary  basis  or 
standard  and  with  the  addition  re(}uired  by 
sect.  24  of  the  Act  of  1891.  The  portion  of  the 
said  amount  to  be  contributed  by  the  corpora- 
tion in  pursuance  of  such  apportionment  was 
14,758/.  I60.  6d,,  which  it  was  directed  to  be 
raised  by  two  equal  half-yearly  instalments  of 
73792.  8«.  3d,  each. 

14.  For  the  purpose  of  obtaining  payment  of 
the  said  sum  01  14,758Z.  16s.  6(2.,  the  chairman  of 
the  board  on  the  15th  April  1897  sent  to  the 
council  of  the   city   of  Manchester   a   precept 


requiring  payment  of  the  first  instalment  of 
7379Z.  Sif.  Sd.,  which  was  duly  paid  to  the 
treasurer  of  the  board  out  of  the  borough 
fund  of  the  said  city,  without  prejudice  to 
the  questions  now  raised  in  this  special  case. 
The  chairman,  for  the  purpose  of  obtaining  pay- 
ment of  the  second  instalment,  sent  to  the 
council  of  the  city  of  Manchester  on  the  8th 
Mov.  1897  a  precept  requiring  fpayment  of  the 
second  instalment  of  7379Z.  Ss.  3cL  to  the  treasurer 
of  the  board  out  of  the  borough  fund  of  the  said 
city  on  or  before  the  30th  Nov.  18^7. 

15.  On  the  12th  Feb.  1898  the  council  of  the 
said  city  paid  to  the  treasurer  of  the  board  the 
sum  of  7(^12.  18«.  lOd.,  being  the  amount  which, 
added  to  the  sum  of  73792.  8«.  Sd.,  it  would  have 
had  to  contribute  towards  the  total  amount 
estimated  by  the  board  as  necessary  to  be  raised 
by  contributions  for  the  year  commencing  with 
the  1st  March  1897  bad  Buch  total  amount  been 
divided  between  the  county  council  and  the  said 
county  boroughs  in  proportion  to  the  respective 
rateable  values  thereof  ascertained  and  fixed  in 
the  manner  stated  in  paragraph  7  of  this 
case  and  i^et  forth  in  column  2  of  the  tempo- 
rary basis  or  standard  for  county  rate  referred 
to  in  paragraph  11  of  this  case. 

16.  The  council  of  the  said  city  has  not  paid, 
and  refuses  to  pay,  to  the  treasurer  of  the  board 
the  balance  of  3572.  9«.  5c2.  due  upon  the  said 
precept,  and  this  action  is  brought  by  the  board 
against  the  corporation  to  recover  the  said  hist- 
mentioned  sum. 

17.  On  behalf  of  the  board  it  is  contended  that 
the  amount  required  by  the  said  precept  to  be 
paid  by  the  said  city  was  duly  ascertained  by  the 
board  under  sect.  2i4  of  the  Act  of  1891,  which  is 
during  the  continuance  of  the  Act  of  1896  to  be 
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read  eabject  to  the  proyisions  of  the  last- 
mentioned  Act,  and  that  the  effect  of  the  Act  of 
1896  was  to  require  the  board  to  ascertain  the 
respectiye  rateable  values  of  the  county  and  the 
saia  county  boroughs  in  the  manner  described  in 
paragraph  11  of  this  case. 

18.  On  behalf  of  the  corporation  it  is  contended : 
(1)  That  the  joint  committee  did  not  under  the 
circumstances  staged  in  paragraph  11  of  this  case 
substitute  assessable  value  for  rateable  value  for 
the  purposes  of  sect.  24  of  the  Act  of  1891.  (2) 
That  the  apportionment  of  the  deficiency  by  uie 
board  must  be  made  in  accordance  with  sect.  24 
of  the  Act  of  1891  according  to  rateable  values, 
and  that  there  is  no  justification  for  treating  that 
section  as  modified  by  the  Act  of  1896.  (3)  That 
sect  3  of  the  Act  of  1896,  which  under  certain 
drcomstances  authorises  a  "  spending  authority  " 
to  raise  a  sum  from  two  or  more  parishes  in  pro- 
portion to  the  assessable  value  of  those  parishes, 
does  not  authorise  the  joiat  committee  to  substi- 
tute assessable  value  for  rateable  value  in  sect.  24 
of  the  Act  of  1891,  and  does  not  justify  the 
asjlums  board  in  dividing  the  deficiency  between 
the  county  and  county  boroughs  in  proportion  to 
their  respective  assessable  values  seeing  that 
neither  the  joint  committee  n  >r  the  asylums 
board  is  a  spending  authority  within  the  meaning 
of  the  Act  of  1896,  and  thiat  the  provisions  (S 
sect.  3  of  that  Act  apply  only  to  cases  where  the 
spending  authority  id  in  receipt  of  an  annual 
grant  out  of  the  local  taxation  account  as  therein 
mentioned,  and  that  the  said  section  applies  only 
to  cases  where  a  spendint;  authority  is  raising  an 
amount  from  two  or  more  parishes.  (4)  That 
full  effect  is  given  by  the  defendants  to  the  pro- 
vi^ons  of  the  Act  of  1896  in  making  and  levying 
the  rate  for  the  purpose  of  recovering  from  the 
ratepayers  of  the  county  borough  the  balance  of 
the  amount  contributed  towards  the  expenses  of 
the  hoard  after  giving  credit  for  the  amount  of 
the  annual  grant  received  from  the  local  taxation 
account. 

19.  The  questions  for  the  opinion  of  the  court 
are :  Whether  the  board  in  dividing  the  total 
amount  required  by  it  to  be  raised  by  contribu- 
tions for  any  year  during  the  continuance  of  the 
Act  of  1896  is  (1;  to  divide  that  amount  between 
the  county  and  the  county  boroughs  in  propor- 
tion to  the  respective  values  of  the  county  and  the 
county  boroughs  ascertained  in  the  manner  speci- 
fied in  the  last  column  of  the  said  temporary 
basis  or  standard  for  county  lates  referred  to  in 
paragraph  11  of  this  case;  or  (2)  to  divide  that 
amount  between  the  county  and  the  county 
boroughs  in  proportion  to  the  respective  rateable 
values  of  the  county  and  the  county  boroughs 
ascertained  in  the  manner  described  in  para- 
graph 7  of  this  case,  and  set  forth  in  column  2 
of  the  said  temporary  basis  or  standard. 

CHpps,  Q.O.  (F.  R.  MeUor  and  B.  Cunningham 
Glen  with  him)  appeared  for  the  plaintiff  board. 

Macmorran,  Q.C.  {Byde  with  him)  for  the 
defendant  corporation.  ^^  ^^^  ^^^ 

Feb.  18. — Ridley.  J.  read  the  judgment  of  the 
court.  —  The  question  raised  by  this  case  is 
whether  during  the  continuance  of  the  Agri- 
cultural Kates  Act  1896  the  Lancashire  Asylums 
Board  ought  to  divide  the  amount  yearly  required 
to  be  raiiMsd  for  their  purposes  in  proportion  to 


the  rateable  value  of  the  county  and  the  county 
boroughs  as  ascertained  by  the  Local  Govern- 
ment Act  1888,  s.  33,  or  m  proportion  to  the 
assessable  value  of  the  same  as  asc^-rtained  by 
the  Agricultural  Bates  Act  1896  and  the  regula- 
tions of  the  Local  Government  Board  issued 
under  that  Act.  By  the  Lancashire  County 
(Lunatic  Asylums  and  other  Powers)  Act  1891 
(54  Yict.  c.  20)  a  board  was  constituted  called 
the  Lancashire  Asylums  Board,  to  which  were 
transferred  the  lunatic  asylums  of  that  county, 
and  it  was  provided  that  all  expenses  incurred  by 
them  in  the  execution  of  their  duties  should  be 
paid  out  of  a  fund  to  be  called  **  The  Asylums 
Fund.*'  Sect.  24  deals  with  the  raising  of  this 
fund,  and  is  as  follows :  *'  The  board  shall  before 
the  first  day  of  March  in  every  year  estimate  the 
total  amount  required  to  be  raised  by  contribu- 
tions for  the  ensuing  year,  and  shall  divide  that 
amount  between  the  ooimty  and  the  county 
boroughs  in  propoi'tion  to  the  respective  rate- 
able values  (as  ascertained  under  sect.  33  of  the 
Local  Government  Act  1888)  of  the  county  and 
the  county  boroughs,  and  shall  add  to  the 
amount  apportioned  to  the  county  boioughs  tbe 
sum  of  4000/.,  or  such  other  sum  as  may  from 
time  to  time  be  fixed  by  agreement  or  by 
arbitration  in  manner  provided  by  this  Act  (in 
this  Act  referred  to  as  'the  added  sum').  The 
amount  so  apportioned,  together  with  the  added 
sum,  shall  be  the  aggregate  amoimt  required  to 
be  contributed  by  the  county  boroughs  and  shall 
be  contributed  by  them  respectively  m  proportion 
to  their  respective  rateable  values  ascertained  as 
aforesaid.  The  balance  of  the  amount  required 
to  be  raised  by  the  board  shall  be  contributed 
by  the  county  council."  By  the  33rd  section  of 
the  Local  Government  Act  1888,  sub-sect.  2,  it  was 
enacted  that  "  Where,  for  the  purpose  of  calcu- 
lating any  contribution  or  payment  to  be  made 
under  this  Act,  it  is  necessary  to  ascertain  the 
rateable  value  of  both  a  county  and  a  county 
borough,  such  rateable  value  shall  be  ascertained 
and  fixed  by  a  joint  committee  composed  of 
representatives  of  all  the  councils  concerned ;  and 
such  committee  shall  for  that  purpose  have  all 
the  powers  and  jurisdiction  of  quarter  sessions 
and  of  a  committee  of  justices  appointed  under 
the  County  Bate  Act  1852  and  the  Acts  amending 
the  same.'  Under  these  powers,  from  1891  to  the 
passing  of  the  Agricultural  Kates  Act  1896,  the 
amounts  required  to  be  contributed  were  calcu- 
lated upon  the  respective  values  of  the  county 
and  county  boroughs  as  ascertained  by  this 
section,  and  the  Lancashire  Asylums  Board, 
under  sect.  26  of  their  Act,  sent  precepts  to  the 
county  council  and  the  borough  councils  for  pay- 
ment of  the  amount  to  be  raised  by  each  of  them 
respectively.  It  was  not  their  duty  to  find  the 
rateable  values,  but  to  take  them  as  found  by  the 
authorities,  and  to  divide  the  total  amount 
required  in  accordance  with  those  values.  But 
by  the  passing  of  the  Agricultural  Bates  Act 
1896  a  different  set  of  circumstances  was  con- 
stituted, out  of  which  has  arisen  the  question  now 
for  decision.  For  the  asylums  board  it  is  argued 
that  it  is  now  their  duty  to  take  as  the  basis  of 
the  division  to  be  made  by  them  the  **  assessable 
values"  of  the  county  and  county  boroughs  as 
specified  by  the  Bating  Act  of  1896  in  place  of  the 
"rateable  values"  as  calculated  under  the  Local 
Government  Act  1888.    For  the  city  of  Man- 
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Chester,  on  the  other  hand,  it  is  contended  that 
these  *'  assessable   values "   have   no   operation 
except  for  the  levying  of  rates,  and  that,  as  the 
asylums  hoard  is  not  an  authority  levying  ratps, 
they  ought   to   ba^e   their   calculations  on   the 
"  rateable  values "  found  as  they  were  before  the 
passing  of  the  Bating  Act  1896,  wbich,  as  th*'y 
contend,  operates  upon  the  amount  so   lippor- 
tioned  to  each  council  after  it  is  so  apportioned, 
and  not   before.    The  difference  brought  about 
is  considerable  in  effect,  for,  if  the  contention  of 
the  asylums  board  is  right,  the  amount  found  as 
due  from  the  borough  councils  must  be  lar^ly 
increased  in  comparison  with  that  left  to  be  raised 
by  the  county ;  while,  on  the  other  hand,  the 
boroughs — which  for  the  most  part  contain  little 
agricultaral  land— will  receive  but  a  small  annual 
grant  from  the  Local  Grovernment  Board.    Since 
the  Act  of  1896  came  into  operation  the  county 
rate  basis   has  been  altered  accordingly  by  the 
authorities,  and  the  asylums  board  have  in  fact 
made  their  calculations  upon  this  new  basis  instead 
of  on  the  "  rateable  values,"  as  they  were  ascer- 
tained before  that  Act.    We  proceed  to  examine 
the  provisions  of  the  Bating  Act,  upon  the  effect 
of  wnich  the  decision  of  this  case  depends.    By 
sect.    1   the  occupier  of   agricultural   lands    in 
England  is  to  be  liable  to  nay  one- half  only  of 
the  ra^e  in  the  pound  payable  in  respect  of  other 
hereditaments,  and  this  applies  to  all  ratesy  with 
some  exceptions  not  material  to  this  case.    By 
sect.  2,  in  respect  of  the  deficiency  which  will  arise 
in  the  produce  of  rates  made  by  the  **  Bpending 
authorities,"  there  is  to  be  paid  by  the  Commis- 
sioners of  Inland  Bevenue  to  the  "  Local  Taxation 
Account "  an  annual  sum,  and  this  sum  is  to  be 
issued  from   such    accouot   in  half-yearly  pay- 
ments of  the  amount  certified   under  the  provi- 
sions of  the  Act  to  each  "  spending  authority." 
The  "spending  authorities      are    defined  in  a 
schedule  to  the  Act  to  be  divers  bodies,  such  as 
county  councils,  councils  of  boroughs,  and  boards 
of   ffuardians,    but   the  term    does   not   include 
the  Lancdshire  Asylums  Board.    By  sect.  3  any 
''spending  authority"  requiring  to   raise  from 
two  or  more  parishes  a  sum  by  rate  is,  in  deter- 
mining the  net  amount  to  be  raised,  to  deduct  the 
sum  issuable  to  them  in  respect  of  the  rate  on 
account  of  their  share  in  the  annual  grunt,  pro- 
vided for  in  sect.  2,  for  the  pei  iod  of  the  rate, 
and  to  raise  the  net  amount  after  making  such 
deduction  in  propoi*tion  to  the  assessable  value  of 
those  parishes,  and  such  assessable  value  is  to  be 
th)    rateable    value   of    each    of    the    parishes, 
reduced  by  an  amount  equal  to  one-half  of  the 
rateable  value  of   the  apicultural  land  in  the 
parish.    It  seems  perfectly  plain  that  the  effect 
ot  this  is  to  give  the  relief  intended  by  the  Act  to 
be  given  to  agricultural  land,  by  assessing  it  at 
half  its  value  instead  of  assessing  it  at  the  full 
value  and  allowing  the  ratepayer  to  pay  his  rate 
at  half  the  rate  in  the  pound  at  which  the  rate  is 
made.    The  same  result  is  arrived  at  by  one 
method  as  bv  the  other.    Sect.  4  deals  with  the 
amount  of  the  annual  grant  issuable  as  stated 
above,  and  it  is  not  necessary  to  state  the  provi- 
sions relating  to  this  except  that  it  is — by  the 
effect  of  this  section  and  sect.  6 — to  be  ascertained 
by  returns  made  to  the  Local  Government  Board 
by  the   "spending    authorities"    of    the    sums 
received  by  them  in  the  year  next  before  the 
passing  of  the  Act.    Sect.  5  deals  with  the  pre- 


paration of  valuation  lists  and  the  basis  or 
standard  for  any  county  rate,  and  with  valuations 
made  by  borough  councils  for  raisiog  the  borough 
or  other  rate ;  and  it  provides  that  where  separate 
hereditaments  are  specified  therein  the  value  of 
agricultural  land  is  to  be  stated  separately  from 
that  of  any  other  hereditaments,  and  that  in 
every  case  the  total  rateable  value  of  the  agricul- 
tural laod  in  each  case  shall  be  stated  separately 
from  the  total  rateable  value  of  the  other  heredita- 
ments in  each  parish.  It  appears  to  us  that  this 
provision  was  necessary  in  order  properly  t> 
carry  out  the  enactments  couttiined  in  sect.  3,  for 
it  would  not  be  possible  to  get  at  the  *'  assessable 
value  "  of  a  parish  or  a  hereditament  under  the 
Act,  unless  Uie  value  of  the  agricultural  land 
contained  in  either  were  separately  set  out  in  the 
valuation  list  or  in  the  county  rate  basis,  as  the 
case  might  be.  That  is  to  say,  the  apportion- 
ment of  the  whole  value  which  is  to  be  taken  at 
half  its  value  must  be  ascertained  before  it  can 
be  BO  treated,  and  therefore  by  this  section  it  is 
provided  that  the  valuation  lists  in  the  coontj 
rate  basis  are  ia  future  to  contain  separately 
the  value  of  the  agricultural  land  (if  any) 
included  in  each  hereditament  or  parish.  By 
sect.  6,  sub  sect.  3,  the  Local  Government 
Board  has  power  to  make  regulations  for  carry- 
ing out  the  Act,  to  which  allusioa  must  be  made, 
but  it  is  desirable  first  to  refer  to  the  definition  of 
**  rate  "  contained  in  sect.  9  of  the  Act,  and  this 
is  as  follows  :  "  A  rate  made  during  the  contina- 
ance  of  this  Act,  the  proceeds  of  which  are 
applicable  to  public  purposes,  and  which  is 
leviable  on  the  basis  of  an  assessment  in  respect 
of  the  yearly  value  of  property,  and  includes  any 
sum  which,  though  obtained  in  the  first  instance 
by  a  precept,  certificate,  or  other  instrument 
requiring  payment  from  some  authon^  or  officer, 
is  or  can  be  ultimately  raised  out  of  a  rate  as 
before  defined."  Beffulations  were  issued  by  the 
Local  Grovernment  Board  under  the  Act  pro- 
viding for  the  returns  required  and  various  other 
matters  of  detail  not  material  to  this  case.  It  is 
then  ordered,  by  way  of  carrying  into  effect  the 
provisions  contained  in  sect.  5  of  the  Act,  that  the 
valuation  list  is  to  be  made  in  a  particular  form 
shown  in  the  schedules,  with  a  separate  colnmn 
showing  the  rateable  value  of  the  agricultural 
land  (if  any)  contained  in  any  hereditament,  and 
that  the  lists  are  to  be  in  this  form  instead  of  in 
the  form  provided  by  the  Union  Assessment 
Committee  Act  1862  for  every  rate  to  be  made 
hereafter.  Finally,  as  to  the  county  rates,  it  is 
ordered  that  county  councils  and  other  councils 
whose  duty  it  is  to  make  for  the  purposes  of  any 
ratts  a  ba^is  or  standard  of  valuation  which  will 
not  contain  particulars  of  separately-rated  here- 
ditaments, but  only  the  total  rateable  value  of 
each  parish,  shall  cause  a  basis  or  standard  of 
valuation  to  be  prepared  in  the  form  set  out  in 
sched.  2,  which  is  as  follows:  It  contains  five 
columns.  The  first  column  is  the  name  of  each 
parish ;  the  second  column  is  the  "  net  annual 
value  of  each  to^^nship  according  to  the  basis, 
standard,  or  valuation  in  force  at  the  passing  of 
the  Act."  Thn  third  column  and  the  fourth  are 
put  in  one  division,  the  first  being  the  "net 
annual  value  of  the  agricultural  land  in  the  town- 
ship," and  the  second  the  "  net  annual  valae  of 
the  buildings  and  other  hereditaments  not  bdlog 
agricultural  land  in  the  tomship."     It  is  further 
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ordered  by  iheee  regulations  that,  notwithstanding 
anything  contained  in  the  County  Bate  Act  1852, 
or  in  any  other  Act,  from  the  3l8t  March  1897 
the  valaes  of  the  several  parishes  as  shown  in  the 
oolnmn  of  such  basis  or  standard  ir   colamn 
headed  ''aaseesable  value,  &o."  (that  is  to  say, 
colunm  5  in  the  above  schedule),  "  shall  during 
the  continuance  of  the  Act  be  the  basis,  standard 
or  valuation  for  the  levying  of  the  county  rate  or 
any  other  rates  leviable  by  the  council  according 
to  the  assessable  value  of  the  several  parishes  on 
which  the  same  is  levied,  unless  or  until  the 
council   shall    make  a  new  basis,  standard,  or 
valuation     in    manner   provided    by    law."     It 
seems  perfectly  clear  that  this  sttttute  and  the 
regulations  carrving  it  out  were  intended  to  be 
comprehensive  durinir  the  period  of  its  continu- 
ance in  operation.    The  new  valuation  lists  and 
the  new  county  rate  basis  are  to  take  the  place  of 
the  former  ones  in    all  respects.     The  Union 
Assessment  Committee  Act  1862,  the    County 
Rate  Act  1852,  and  the  Local  Government  Act 
1888,  so  far  as  tJiey  conflict  with  the  new  statute, 
are  superseded.    And  it   is    equally  clear  that 
the  rate  in  question  is  a  rate  within  the  scope 
of  the  statute.    But  it  was  argued,  as  has  been 
said,  that  although  this  is  perfectly  true,  the  duty 
of  the  Lancashire  Asylums  Board  still  is,  as  it 
was,  to  divide  the  sum  they  require  in  propor- 
tion to  the  rateable  value  of  the  boroughs  and 
the  county,  and  not  according  to  their  assessable 
▼alne;  tliat  sect.  3  of  the  Ratine  Act  is  the 
lending  section   of   that   Act,    and  defines   its 
scope ;   and  that,  as  the  Lancashire    Asylums 
Board  is  not  a  spending  authority,  it  has  no  ampli- 
cation to   them ;   furwer,  that  the  regulations 
which  provide  for  the  new  county  rate  basis  say 
that  it  is  to  be  the  basis  for  the  levying  of  the 
rate,  and  that  the  Lancashire  Asylums  Board  is 
not  a  levying  authority,  but  performs  a  duty 
previous  to  and  quite  distinct  from  the  levying 
of  the  rate,  and  that  if  this  wa^  held  otherwise 
the  Act  would  apply  twic-«  over  in  relief  of  the 
agricultural  ratepayer.    We  do  not  thiuk,  how- 
ever, that  this  afgument  is  well  founded.    Ih  is 
not  correct   to   say  that  sect.  3  is  the  leading 
BHction  of   the  Act,  or  defines  its  application. 
Rather  it  prescribes  the   method  by  which  the 
relief  granted  to  the  agricultural  ratej^ayer  is  to 
he  carried  out.    That  relief  is  to  be  in  respect 
of  all  rates,  but  by  this  action  of  the  spending 
aathorities  it  is  to  be  obtained,  not  by  payment 
of  half  the  rate,  but  by  payment  of  the  rate  on 
half  the  value.    And  when  tiie  provisions    of 
sect.  5  of  the  Local  Grovemment  Board  regula- 
tions are  considered,  it  becomes  clear  that  in 
all  valuation   lists   the   value   of   the   agricul- 
tural land   is   to   be   separately    stated;    and, 
seoondly,  that  in  the   county   rate    basis    that 
separate  value  and  the  assessable  value  of  the 
parish  are  to  be  stated,  not  as  enactiog  the  object 
of  the  Act,  but  as  providinj^  the  method  of  carry- 
ing out  that  object.     Reliance  was   placed   on 
ait  17,  sect.  2,  of  the  regulations  because  of  the 
words  which  it  contains,  *'  for  the  levying  of  the 
ooont^  rate  or  aoy    other   rate  leviable  by  the 
council,"  and  so  forth ;    but  we  do  not  think  that 
those  words  can  be  given  the  effect  of  limiting  the 
application  of  the  Act.    To  begin  with,  the  regu- 
lations are,  "  generally  for  carrying  into  efract 
this  Act"  (s.  6,  sub-s.  3),  and,  further,  the  words 
are  contained  in  the  same  article  which  prescribes 


this  assessable  value  or  new  basis  to  be  the  law 
notwithstanding  anything  contained  in  any  other 
Act.  This  is  tantamount  to  saying  that  the  new 
basis  or  assessable  value  is  to  be  read  in  sect.  24 
of  the  Lancashire  Asylums  Board  Act  1891,  and 
we  cannot  place  any  more  limited  construction  on 
the  words  without  some  precise  indication  in  the 
Act  of  1896  or  the  regulations  that  this  ought  to 
be  done.  It  is  true  that  the  precise  position  and 
duties  of  the  Lancashire  As^ums  Board  is  not 
dealt  with  by  the  1896  Act,  but  we  cannot  there- 
fore exclude  it  from  an  Act  of  so  general  an 
intention.  No  doubt  the  construction  so  placed 
on  the  Act  is  favourable  to  agricultural  land. 
Whether  it  amounts  to  applying  the  Act  twice  is 
a  question  of  words.  We  nnd  in  that  circum- 
staince  no  reason  why  it  should  not  have  its  plain 
meaning.  We  therefore  answer  question  1  in  the 
affirmative  and  question  2  in  the  negative. 

Judgment  far  the  Laneaahire  Asylums  Board 
in  accordance  toiih  the  arrangement  con- 
tained in  the  epecial  caee. 

Solicitors  for  the  plaintiffs,  Bidsdale  and  Son, 
for  F.  C  Hulton,  Preston. 

Solicitors  for  the  defendants,  Austin  and 
Austin,  for  W.  H,  Talbot,  Manchester. 


Tuesday,  April  11, 1899. 

(Before  Wills  and  Kidlbt,  JJ.) 

HiLDFiELD  (app.)  V.  Thb  Mayob,  &c.,  of  the 
City  of  Livbepool  (resps.)  (a) 

Rating — Exemption  of  building  used  exclusively 
for  education  of  poor — Institution  to  hoard  and 
irutruct  children — Liverpool  Corporation  Act 
1893  (56  &  57  Vict,  c,  clxxxi.),  s.  36. 

By  the  Liverpool  Corporation  Act  1893,  s.  36,  it 
is  provided  that  no  person  shall  he  rated  to  the 
general  rate  in  respect  of  any  hliilding  used  for 
the  education  of  the  poor  exclusively. 

Held,  that  an  institution  for  the  reception  of 
pauper  children  from  the  age  of  two  to  sixteen 
years,  sent  hy  poor  law  guardians  and  others, 
where  they  were  received,  clothed,  maintained, 
instructed,  and  provided  vrith  medical  attend- 
ance, was  not  a  huHding  used  for  the  education 
of  the  poor  exclusively. 

Case  stated. 

This  was  an  appeal  against  the  making  by  the 
respondents  of  a  genersd  rate  of  llll.  lls.^  Sd.^  in 
respect  of  certain  premises,  part  of  an  institution 
known  as  **  The  Bishop  O'lteilly  Memorial  Poor 
Law  Schools," 

The  buildings  in  use  are  certified  by  the  Local 
Government  &ard  for  the  reception  of  190  pauper 
children,  who  may  be  sent  by  poor  law  guardians 
under  25  &  26  Yict.  c.  43.  No  child  whatever  in 
excess  of  190  can  be  admitted. 

The  building  is  divided  into  the  following  rooms, 
viz.,  a  dining-hall,  a  refect/ory,  a  community- room, 
a  chapel,  a  sundry,  a  kitchen,  seven  dormitories, 
a  play-room,  three  class-rooms,  including  a  babies* 
room  and  sewing-room.  The  staff  employed 
consists  of  a  sister  superior  and  nine  nuns,  two 
sisters  of  charity,  lay  teachers,  and  a  sewing 
mistress,  all  of  whom  are  employed  principally 
in  teaching.    There  are  seven  domestic  servants, 

(a)  Beported  by  W.  db  B.  Hisbbbt,  Esq.,  Bftrrister-ftt-Lftw. 
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and  three  men.  The  etaff,  ohildren,  and  serrants 
(except  the  men)  lire  in  the  institation,  and  no 
one  else. 

The  institution  exists  for  the  purpose  of  re- 
cei7inf<  from  poor  law  guardians  and  others 
children  of  the  Roman  Catholic  faith  for  edaca- 
tion,  and  the  children  are  taught  those  sabjects 
and  those  only  which  are  comprised  in  the 
Groverment  Code  for  Public  Elementary  Schools. 
The  institution  is  not  a  public  elementiury  school. 

On  the  24th  May  there  were  189  chil^n,  166 
of  whom  were  children  sent  by  the  various  poor 
law  unions,  and  twenty-three  ^oor  children  sent 
by  private  individuals.  The  children  are  received 
from  unions  in  Lancashire  only  comprised  in  the 
Roman  Catholic  Diocese  of  Liverpool,  boys 
between  two  and  seven  years,  and  girls  between 
two  and  sixteen  years,  and  the  managers  under- 
take to  receive,  clothe,  maintain,  instruct,  and 
provide  them  with  medical  attendance  at  a  fixed 
sum  per  head  per  week. 

The  institution  is  not  used  as  a  means  of 
profit. 

For  the  appellant  it  was  argued  that  the  build- 
ing was  a  building  used  for  the  education  of  the 
poor  exclusively  within  the  meaning  of  the  Liver- 
pool Corporation  Act  1893. 

For  the  respondent  it  was  contended  that  the 
building  was  not  within  the  exemption  on  the 
ground  that  it  was  not  used  for  the  education  of 
the  poor  exclusively  within  the  meaning  of  that 
enactment. 

The  recorder  was  of  opinion  that  in  point  of 
law  in  order  to  bring  the  building  within  the 
exemption  from  rating  within  the  Act  it  must 
be  used  for  the  purpose  of  the  education  of  the 
poor  exclusively,  and  that  it  was  not  so  used. 

Pichford,  Q.C.  and  A.  O,  Steel,  for  the  appel- 
lant. 

Carver,  Q.C.  and  Collingwood  Hope  for  the 
respondentif. 

Wills,  J. — ^I  have  had  considerable  mis^vings 
with  regard  to  this  case,  for  there  is  so  little  to 
guide  one  as  to  what  the  real  meaning  of  this 
exemption  is.  1  cannot  derive  any  real  assistance 
from  a  consideration  of  the  Endowed  Schools  Act 
or  the  Elementary  Education  Acts,  or  the  Acts 
to  which  reference  in  that  respect  has  been  made. 
This  exemption  is  we  are  told  a  repetition  of  one 
which  has  been  made  in  the  Liverpool  legislation 
ever  since  1846.  I  think  that  clcdrly  might  be 
taken  into  consideration  in  considering  what  the 
meaning  of  this  is,  and  that  it  would  be  a  mistake 
to  seek  or  derive  assistance  in  interpreting  an 
enactment  which  came  into  force  originally  fifty 
years  ago,  from  the  subsequent  enactment  of  the 
Certified  Schools  Act,  because,  although  this  is 
repeated  in  1893,  still  it  is  the  repetition  of  an 
old  section  which  I  should  think  ought  to  have 
meant  the  same  thing  before  1862  as  afterwards. 
Therefore,  ic  really  comes  dowu  to  the  natural 
meaning  of  the  words  "  education  of  the  poor  "  as 
used  in  this  exempting  section,  and  the  facts  to 
which  the  section  has  to  be  applied  in  the  present 
case.  I  agree  with  Mr.  Pickiord  that  very  little 
turns  upon  the  fact  that  the  word  "  exclusively  " 
is  used  at  the  end  of  the  phrase  instead  of  being 
used  as  it  is  in  the  earlier  part  of  the  exempting 
sub-section  standing  next  to  the  word  "  used  " ;  and 
I  think  that  the  words  '*  so  that  no  persons  shall 
be  rated  in  respect  of  any  building  used  for  the  edu- 


cation of  the  poor  exclusively  "  mean  that  no  person 
is  to  be  rated  in  respect  of  a  building  used  for  the 
education  of  the  poor  and  for  nothing  else,  and 
therefore  the  real  question  is  what  is  to  be  covered 
by  the  words  '*  education  of  the  poor."    "  Educa- 
tion "  no  doubt  is  used  popularly  ia  a  very  broad 
sense.    Nothing  is  commoner  than  to  say  that 
such  and  such  a  thing  is  education,  which  woald 
not  ordinarily  be  styled  education.    Therefore* 
the  word  is  capable  no  doubt  of  a  very  broiui 
meaning.    But  it  seems  to  me  that  the  primary 
notion  which  is  usually  imparted  by  the  word 
** education"  is  that  instruction  should  be  the 
central  thing  which  ia  contemplated,  and  I  think 
that  if  what  was  done  here  in  the  way  of  elee- 
mosynary g^t  to  these  poor  people  was  really 
substantially  ancillary  to  the  instruction,  such  as  a 
dinner  to  a  necessitous  board  school  child,  if  that 
were  the  sort  of  thing  contemplated  by  this  charity, 
I  should  say  that  though  it  went  bejond  instruction, 
and  might  go  substantially  in  some  degree  beyoad 
instruction,  it  would  not  deprive  it  of  ite  cha- 
racter as  beinffa  building  used  for  the  education 
of  the  poor,  ^ut  when  1  come  to  look  at  what 
is  done  here  I  cannot  help  coming  to  the  conclu- 
sion that  I  have,  thoueh   I  do  so  with    some 
reluctance.    One  would  be  only  too  glad  to  assist 
if  one  could  prop-rlv  do  so  the  go<xl  work  that 
institutions  of  tnis  kind  are  carrying  out,  rather 
than    give   any    decision    that    wiU    stand    in 
their  war,  but  I  cannot  help  thinking  that  when 
you  find  that  children  of  as  small  an  age  as  two 
^ears  are  to  be  taken  in,  and  that  they  are  to  be 
introduced  into  this  charity  at  an  age  when  only 
by  a  far  more  liberal  extension  of  the  word  "  edu- 
cation" than  seems  to  be  quite  possible  could 
their  bringing  up  naturally  be  brought  within  it, 
and  further,  when  you  find  that  all  the  children 
that  are  being  taken  care  of  by  this  charity  are 
not  merely  to  receive  necessary  food  as  they  must 
have  during  the  time  of  education  and  instrnctioii, 
but  are  entirely  maintained,  clothed,  and  have 
medical  treatment.      Taking   al)    tDese   things 
together  the  objects  of  the  charity  go  far  beyond 
that  which  in  any  natural  extension  or  any  rea- 
sonable extension  of  the  phrase,  the  words  *'  edu- 
cation of  the  poor*'  could  be  brought    within. 
I  have  therefore  come  to   the  conclusion  that 
the  decision  of  the   recorder  was  right,  and  I 
do  so  without  reference  to  other  Acte  of  Parlia- 
ment  or   the    cases  cited,  because  I   think  it 
more  satisfactory  to  deal  with  the  clause  as  it 
stands. 

BiDLET,  J. — I  hjLve  come  to  the  same  conclusion 
as  my  learned  brotner.  The  words  which  are  in 
question  are  those  contained  in  the  first  sub- section 
of  sect.  36  of  the  Liverpool  Corporation  Act  1893, 
and  they  are  certainly  such  words  as  admit  of  argu- 
ment. It  is  possible  to  contend  that  the  word 
"education  *'  is  used  in  the  broad  sense,  which  it  cer- 
teinly  sometimes  does  bear,  and  which  includes  the 
brioging  up  and  the  maintensnce  of  the  young  as 
well  as  the  actual  instruction  of  the  mind.  Such  is 
the  case  in  many  instances  which  could  be  quoted, 
and  it  is,  I  think,  the  general  sense  in  which  the 
word  is  used  when  appued  to  the  public  schools  or 
to  the  universities.  On  the  other  hand,  the  vrord 
"education"  may  in  this  section  more  properlj 
receive  the  narrower  sense  which  means  the  instrac- 
tion  of  the  mind  only,  as  in  the  case  in  the  schools 
which  are  under  the  Elementary  Education  Aei 
I  do  not  refer  to  that  Act  for  the  purpose  (A 
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drawing  an  ailment  from  it,  nor  do  I  refer  to 
the  former  use  of  the  word  as  having  any  govem- 
ing   sense  here.    The  nearest  approach  to  that 
interpretation  which  can  be  found  in  the  decisions 
and  in  the  Acts  of  Parliament  is,  I  think,  to  be 
foaod   in   the  decision  in  ChriBVs   HoMital  t. 
The  CharUy  Commiasumere  (62  L.  T.  Sep.  10; 
15  App.  Gas.  172),  which  was  relied  upon  by  Mr. 
Pickxord ;  bat  I  do  not  think  that  in  this  case  it 
18  sufficiently  in  the  same  plane  of  the  subject  to 
giTe  us  much  enlightenment.    Neither  do  I  think 
that  under  the  Etementary  Education  Act  we  are 
dealing  with  precisely  the  same  subject-matter. 
It  seems  to  loUow  as  a  matter  of  coarse  that 
when  you  are  dealing  with  what  were  intended  to 
be  day  schools  you  do  not  include  in  the  term 
''edacation"  anything  to  do  with  maintenance. 
The  nearest  approach  to  this  subject,  I  think,  is 
to  be  found  in  the  Certified  SchooLg  Act  1862.    1 
do  not  propose  to  draw  a  precise  and  definite 
argument  »om  it,  and  to  say  that,  because  the 
word  is  used  in  one  meaning  in  that  Act  of  Par- 
liament it  is  to  be  used  in  the  same  meaning  in 
this.    But  it  is  dealing  with  the  same  subject- 
matter.    In  that  Act  the  Legislature  dealt  with 
the  subject  of  schools  to  be  provided  for  children 
in  lieu  of  the  schools  actually  attached  to  the 
workhouses.     It  is  observable — and   I  wish  to 
point  out  this — although  I  agree  ?dth  what  my 
learned  brother  has  said,  that  we  ought  to  read 
these  words  as  they  stand  and  connected  with  the 
subject  with  which  this  Liverpool  Corporation 
Act  was  dealing,  that  when  they  are  dealmg  with 
poor  children  who  are  to  be  educated  in  other 
schools  apart  from  the  workhouse,  the  law  in 
dealing  with  that  subject  does  separate  the  term 
education — the  education  of  such  children — from 
their  maintenance.    Now,  before  the  Act  of  Par- 
liament came  into  force,  the  poor  children  were 
maintained  and  educated  in  the  workhouses  and 
educated  in  the  schools  maintained  in  the  work- 
honaes.    The  provision,  as  made  by  the  Ist  section 
of  the  Certified  Schools  Act  1862,  is  "  that  the 
guardians  of  any  parish  or  union  may  send  any 
poor  child  to  any  school  certified  as  he*  einaf  ter 
mentioned,  and  supported  wholly  or  partiallv  by 
voluntary  subscriptions,  the  managers  of  whicn 
»ball  be  willing  to  receive  such  child  and  may  pay 
oat  of  the  funds  in  their  possession  the  expenses 
incurred  in  the  maintenance,  clothing,  and  educa- 
tion of  such  child,"  and  so  forth.    Now,  in  the 
present   instance,    it   is   the   maintenance,   the 
clothing,  and  the  education  of  the  children,  which 
is  provided  for  by  this  institution,  and  it  seems 
almost  exactly  to  fit  on  to  the  provisions  of  that 
Bsction.    If  the  ^ardians  of  the  poor  had  pro- 
Tided  this  establishment  for  the  benefit  of  the 
children  they  would  have  provided  other  expenses 
I     for  their  maintenance,  clothing,  and  education. 
It  oould  not,  I  think,  then  have   been  argued 
otherwise.    In  this  particular  instance  chariUible 
persons  have  founded  an  institution,  which  is  to 
proyide,  as  I  find  by  the  case,  for  the  mainte- 
nance, clothing,  and  education  of  the  children. 
It  certainly  does  say,  as  a  matter  of  fact,  that 
there  are  a  great  number  of  benefits  which  are 
included  in  the  narrower  sense  of  the  word  "  edu- 
cation."   I  think  on  the  whole  that  when  one 
considers  that  Certified  Schools  Act  of  1862,  and 
remembers  that  it   is  almost   upon   the   same 
Bubject-matter  as  this,  it  is  more  natural  to  read 
the  word  "  education  "  in  this  36th  section  in  the 


narrower  sense  of  being  for  the  education  of  the 
poor,  not  the  maintenance  of  the  poor.  The  word 
*'  exclusively,"  I  think,  goes  simply  with  the  words 
*"  education  of  the  poor.  1 1  is  not  "  for  the  educa- 
tion exclusively  of  the  poor,"  nor  is  it  "  for  the  edu- 
cation of  the  poor  exclusively ; "  but  it  is  "  used  only 
for  the  education  of  the  poor,"  whereas  I  think  that, 
according  to  the  facts  found  in  this  statement  of 
the  case,  and  for  the  reasons  I  have  ^iven,  there 
is  mora  provided  for  these  poor  children  than 
their  education.  I  therefore  come  to  the  con- 
clusion that  the  decision  of   the  recorder  was 

"^    '  Appeal  diamUaed. 

Solicitors  for  the  appellant,  WatU  and  Carr, 
Liverpool. 

Solicitors  for  the  respondents,  F.  Venn  and  Co., 
for  H.  E,  Clare,  Liverpool. 
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April  12  and  13, 1899. 

(Before  Dablikq  and  Channbll,  JJ.) 

Sykes  v.  Sowesbt  Dibtsigt  Council,  (a) 

Ptiblic  health — Drain  or  sewer  to  talee  water  away 
away  from  quarry — Drain  or  aewer  for  profit — 
Vesting  in  local  authority — Public  Health  Act 
1875  {§8&S9  Vict.  c.  55),  s.  13. 

By  the  Public  Health  Act  1875  (38  &  39  Viet.  c.  55), 
i  13 :  "  AH  existing  and  future  sewers  within 
the  district  of  a  local  authority  .  .  .  except 
(1)  sewers  made  by  any  person  for  his  own  profit 
,  .  .  shall  vest  in  and  be  under  the  control  of 
the  local  authority. 

Held,  that  a  sewer  constructed  to  prevent  the  sur- 
face water  from  going  ^to  qvMrrv  workings  was 
not  within  such  ettception,  and  tnat  it  therefore 
vested  in  the  local  authority. 

This  was  an  appeal  from  the  decision  of  his 
Honour  Judge  Cadman  sitting  at  the  Halifax 
County  Court. 

The  action  was  brought  by  the  plaintiff,  who  is 
a  quarry  owner,  to  restrain  the  defendants  from 
discharging  water  into  a  certain  drain  and  for 
damages. 

The  defendants,  who  are  the  district  council, 
turned  a  current  of  polluted  water  into  a  drain  or 
'*  sough  "  across  and  through  the  plaintiff's  field, 
so  as  to  flow  into  a  public  sewer. 

About  sixteen  or  seventeen  years  ago  a  drain 
was  made  bv  the  then  quarry  owners  to  collect 
into  one  channel  the  surface  and  rain  water 
which  came  on  to  their  land,  and  to  carry 
it  away  so  that  it  should  not  run  into  their 
workings. 

Subsequently  the  plaintiff  became  the  owner  of 
the  quarry,  and,  as  his  quarry  workings  advanced, 
he  altered  the  course  of  the  drain,  and  again  a 
third  time  made  a  diversion  of  the  course  of  the 
drain,  and  it  was  into  this  third  drain  that  the 
defendants  turned  the  polluted  water. 

The  plaintiff  claimed  damages  alleging  that 
this  was  his  private  drain,  and  that  this  discharge 
of  the  water  into  the  drain  constructed  by  him 
caused  damage  b^  reason  of  percolation  through 
the  rubble  drain  into  his  quarry,  rendering  the 
stone  wet,  and  causing  greater  expense  in  working 
He  also  asked  for  an  injunction  to  restrain  the 
discharge  of  such  water. 

(a)  Bepoited  by  W.  db  B.  Hkbbibt,  £aq.,  BurlBtar-ftt-Law. 
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Stkes  v.  Sowsbbt  District  Oounciii. 


[Q.B.  Drr. 


The  learned  County  Court  Judge  held  that  this 
was  a  sewer  within  the  exception. 
The  defendants  appealed. 

Lawson  Walton,  Q.C.  {Waugh  with  him)  for 
the  defendants. — The  County  Court  judge  was 
wrong  in  holding  that  this  pipe  was  a  sewer  for 
profit.  There  must  be  someUiine  more  than  a 
mere  benefit  or  conyenience  to  make  it  for  profit. 
The  cases  all  go  tr^  show  this.  In  Acton  Local 
Board  v.  Batten  (52  L.  T.  Rep.  17;  28  Ch.  Div. 
283)  it  was  decided  that  a  sewer  made  by  an 
owner  for  the  purpose  of  draining  his  own 
amongst  other  houses  was  not  a  sewer  made  "  for 
his  own  profit "  within  the  exception.  Again,  in 
BoneUa  y.  The  Twickenham  LoccU  Board  ojHeaUh 
(56  L.  T.  Rep.  486 ;  18  Q.  B.  Div.  577 ;  58  L.  T. 
Rep.  299 ;  20  Q.  B.  Div.  63)  where  a  pieoe  of  land 
was  laid  out  for  building  by  the  owner,  and  a 
sewer  was  made  to  drain  the  houses,  it  was  held 
that  this  was  not  made  by  any  person  for  his 
own  profit.  Huddleston,  B.  says :  "  No  doubt  it 
was  made  for  the  use  of  the  owners  of  the  houses, 
but  the  words  of  the  section  are  *for  his  own 
profit '  not  *  for  his  own  use '  ...  It  might 
refer  to  a  person  who  was  utilising  the  sewage  and 
made  a  sewer  to  conduct  the  sewage  to  works  used 
for  that  purpose,  ..."  Pry,  L.J.,  when 
the  case  went  to  the  Court  of  Appeal  and  was 
affirmed,  points  out  at  p.  65  that  if  this  contention 
was  correct  the  exception  would  almost  eat  up 
the  rule.  This  view  was  also  taken  in  Ferrand  v. 
HaUas  Land  and  Building  Company  (69  L.  T. 
Rep.  8 ;  (1893)  2  Q.  B.  135)  where  it  was  laid  down 
that  a  sewer  made  hj  an  owner  of  luid  for  the 
sole  purpose  of  draining  houses  built  by  him  on 
such  land  was  not  made  by  him  for  his  own  profit. 
The  two  former  cases  I  have  cited  were  dealt  with 
by  Smith,  L.J.  at  p.  144  and  ag^reed  with.  The 
case  of  Croyadale  v.  Sunbury  District  Council 
(79  L.  T.  Rep.  26 ;  (1898)  2  Oh.  515)  though  at 
first  sight  the  words  of  Stirling,  J.  seem  to  be 
against  my  contention  they  are  not  so  when  the 
facts  ^  of  that  case  are  carefully  looked  at.  The 
pipe  in  question  in  this  case  undoubtedly  was  not 
made  for  profit  as  laid  down  by  the  cases,  and 
this  appeal  should  be  allowed. 

^  Butcher,  Q.C.  {Byrne  with  him)  for  the  plain- 
tiffs. —  If  the  contention  of  the  other  side  is 
correct,  every  agricultural  drain  throughout  the 
country  would  vest  in  the  local  authorities.  All 
the  cases  cited  are  cases  of  house  sewage  which 
one  is  bound  to  get  rid  of,  and  are  quite  different 
to  the  case  of  sewers  for  surface  water.  He 
referred  to 

The  Public  Health  Act  1875  (38  &  39  Yiot  0.55) 

81.  13  (2),  23 ; 
Ferrand  v.  HalUu  Land  and  Building  Company 

(ubi  sup.) ; 
Minehead  Local  Board  v.  Luttrell,  70  L.  T.  Bep. 

446 ;  (1894)  2  Ch.  178. 

If  this  drain  or  sewer  had  not  existed,  the 
plaintiff  would  have  had  to  incur  expense  in 
setting  rid  of  the  water.  Thus  he  was  oenefited 
directly  and  it  was  for  his  own  profit  within  the 
exception.  [Channbll,  J.  referred  to  Durrant  v. 
Branksoms  Urban  Council  (76  L.  T.  Rep.  739 ; 
(1897)  2  Ch.  291).] 

LawBon  Walton,  Q.C.  in  reply. 

Dablinq,  J. — With  regard  to  this  case,  I  only 
am  speaking  for  myself.    I  have  come  to  the  con- 


clusion that  this  appeal  must  be  allowed,  but  only 
with  some  hesitancy  and  difficulty.  I  have  oome 
to  the  opinion  upon  the  whole  that  this  sewer  was 
not  a  sewer  made  for  profit,  using  the  word  profit 
as  it  is  used  in  the  cited  cases.  It  appears  to 
have  been  a  sewer  laid  down  to  prevent  the  water 
coming  down  the  lane  from  running  into  tbe 
quarry,  and  I  feel  no  doubt  that  if  this  water  had 
got  into  the  quarry  far  less  profit  would  have 
resulted,  for  it  would  have  had  to  be  got 
rid  of  b^  pumping  it  out  by  a  jumping  engiae, 
and  so  in  an  indirect  way  there  is  no  doubt  that 
this  sewer  would  have  been  a  saving  of  expense. 
But  it  is  clear  that  this  sewer  was  not  directly 
profitable,  for  what  was  conveyed  in  it  was  not 
sold  at  a  profit,  such  as  sewage  might  be  by  a 
company  that  sold  manure,  or  used  profitaUy 
such  as  water  mieht  be  for  irrigation  purposes. 
But  as  I  have  said  before,  I  can  only  oome  to  the 
conclusion  that  this  sewer  in  question  was  not 
used  for  profit,  because  of  the  decisions  oa  the 

S»int.      Tne    first  case   is  that  of   Ferrand  v. 
aUaa  Land  and  Building  Company  (69  L.  T. 
Rep.  8 ;  (1893)  2  Q.  B  135),  and  the  words  that 
press  me  are  those  of  Smith,  L.  J.,  where  he  says 
at  p.  144 :  "  It  is,  however,  not  necessary  to  specu- 
late what  would  or  what  would  not  be  a  sewer 
made  by  a  person  for  his  own  profit,  for  I  am 
clearly  of  opinion  that  a  sewer  made  merely  for 
the  purpose  of  draining   premises  and  for  no 
other  purpose  (as  in  the  present  case)  is  not  '  a 
sewer  made  for  profit'  within  the  meaning  of 
the  exceptions;  nrst,  because  it  does  not  oome 
within  tne  ordinary  meaning  of  the  terms  used; 
and,  secondly,  because,  as  was  pointed  out  hv 
Kay,  J.,  in  Acton  Local  Board  v.  Batten  (52  L.  T. 
Rep.  17 ;  28  Ch.  Div.  283),  and  by  Fry.  L. J.  in 
BoneUa  v.  Twickenham  Local  Board  of  Health 
(58  L.  T.  Rep.  299 ;  20  Q.  B.  Div.  63),  if  it  did 
'the  exception  would  almost  eat  up  the  rule.'" 
That  is  my  difficulty.     If  one  held  that  such  a 
sewer  as  this  was  for  one's  own  profit,  it  would  he 
equivalent   to    saying  that  the   word   "profit** 
equalled  "benefit,    and  if  so  nearly  every  sewer 
would  be  within  the  exception,  aud  in  tlie  words 
of  the  Lord  Justice,  "  the  exception  would  almost 
eat  up  the  rule."     Therefore  I  think  we  must 
give  the  restrictive  meaning  to  the  word  profit 
The  next  case  is  that  of  Minehead  Local  Bwxrd  t. 
LuttreU  (70  L.  T.  Rep.  446 ;  (1894)  2  Ch.  178), 
where  Romer,  J.  at  p.  182,  says :  "  This  is  a  case 
where  the  defendant  has  laid  out  money  for  the 
purpose  of  making  sewers,  intending  to  be  com- 
pensated and  paid  directly  for  his  expenditure  on 
the  sewers  by  receiving  payments  from  all  perf ooa. 
-whether  they  are  his  tenants  or  not  who  avail 
themselves  ox  the  benefit  of  his  sewers,  and  where 
he  intended  to  receive,  and  did  receive,  payment 
direct  to  him  from  the  persons  using  his  sewen 
for  the  benefit  of  his  sewers,  and  where  be  has 
by  reason  of   the   expenditure,   nnseived  direct 
remuneration  for  the  expenditure  in  the  waj  I 
have  indicated."    There  he  held  that  those  sewers 
were  within  the  exception,  but  because  the  profit 
was  direct  and  not  indirect.    He  draws  the  dis- 
tinction between  "  direct "  which  equals  ^  profit," 
and  "  indirect "  which  equals  "  benefit."    Apply* 
ing  that  principle  here,  this  sewer  did  not  give 
direct  profit,  and  so  is  not  within  the  facts  of  toat 
The  decision  most  in  favour  of  Mr.  Botcher 


case. 


is  that  of  Stirling,  J.  in  Croyadale  v.  Sunbury 
District  CouncU  (79  L,  T.  Rep.  26 ;  (1898)  2  Ch. 
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BUBBOWS  V.  BhODBB  AiTD  JaMBSON. 


[Q.B.  Dit. 


615).  The  words  of  the  judgment  are  wide 
enough  to  oorer  this  ease,  unless  one  looks  at 
what  the  learned  judse  was  deciding.  He  says 
at  p.  519:  "When  the  object  of  making  the 
sewer  ia  not  either  for  sanituy  or  mere  or&iarj 
drainage  purposes,  but  to  enable  the  land  to  l>e 
ooonpied  more  profitably,  or  to  avoid  an  expendi- 
ture which  would  otherwise  have  to  be  inourred 
in  order  that  the  occupation  might  be  equally 
beneficial,  it  seems  to  me  that  the  sewer  is  made 
for  the  profit  of  the  occupier."  The  sewer  in  the 
present  caee  was  not  for  sanitary  or  mere  ordinary 
drainage  purposes,  but  to  prevent  water  going 
into  the  quarry  which  would  have  had  to  have 
been  got  rid  of,  and  that  does  seem  that  it  was 
to  avoid  ezpen^ture.  But  Stirlm^,  J.  was  dealing 
with  a  case  where  a  man  had  laid  down  on  his 
field  a  line  of  pipes  from  a  ditch  bordering  on  a 
highway  to  a  disused  fmyei  pit  in  the  field,  for 
the  pnrpoee  of  supplying  water  for  the  cattle  fed 
in  tne  field,  and  so  obviated  what  would  have 
been  an  expenditure.  So  the  words  were  not  in- 
tended to  cover  such  a  case  as  this. 

CHAinfBLL,  J. — I  am  of  the  same  opinion,  and 
1  entirely  agree  with  what  my  brother  has  just 
nid.    I  thiiuc  that  the  cases  have  decided  as  to 
this  exception  that  the  word  ''profit"  must  be 
some  advanta^  other  than  the  advantage  de- 
rived from  usmg  the  sewer  as  a  sewer  or  drain 
rimply.    But  if  you  use  it  to  make  laud  more 
profitable  or  as  in  this  case,  to  convey  away  water 
that  you  would  have  to  get  rid  of,  uiat  is  usinff 
it  simply  for  its  ordinary  purpose,  and  the  decided 
cases  show  that  it  is  not  made  for  profit  within 
the  exception.     It  is  clearly  laid  down   as  to 
sewage.    Mr.  Butcher  had  to  admit  that,  but  he 
said  that  the  reason  for  that  was  because  there 
was  a  duty  to  carry  oft  offensive  sewage.    But  a 
Bewer  is  no  less  a  sewer  because  it  carries  oflen- 
Bive  sewaffe  or  simply  water.    I  think  the  County 
Court  judge  was  wrong  in  holding  this  sewer  was 


made  for  profit. 


Appeal  aUowed. 


SolicitorB  for  the  plaintiff,  Longhotham  and  Co., 
Halifax. 

Solicitors  for  the  defendants,  Tubb,  Booth,  and 
EtUiweU,  Halifax. 


March  7  and  20, 1899. 

(Before  Gbantham  and  Kshksdt,  JJ.) 

BufiKOws  V,  Bhodbb  aki)  Jambson.  (a) 

Cfiminal  law  —  MitrepreBeniaHon  —  CHmvnal 
offence — Inducing  innocent  pereon  to  commit  a 
crime'— Bight  of  innocent  person  to  sustain 
action  for  injuries — Foreign  Enlistment  Act 
1870  (33  «lt  34  Vict,  c.  90),  •.  11  (1). 

A  person  who  has  been  induced  by  the  fraudulent 
mierepresentations  of  another  to  participate  in 
ihe  doing  of  an  act  which  is  neitner  manifestly 
criminal  nor  immoral,  but  which  is  in  fact 
criminal  in  the  circumstances  under  which  it  is 
done,  and  sustains  injuries  in  consequence,  can 
maintain  an  action  for  damojjes  against  the  per- 
Ion  who  has  so  induced  him  to  commit  the 
crime,  provided  that  the  person  so  seeking  to 
recover  has  acted  innocently  and  in  ignorance 
cf  the  facts  which  constituted  the  act  a  crime. 

A  statement  of  claim  alleged  that  the  defendants 

(a)  B«port6d  by  W.  W.  Orr,  Eaq.,  Barrlat«r-Rt-Law. 
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having  secretly  determined  to  invade  the  terri- 
tory of  a  friendly  State  with  a  hostile  armed 
force,  by  various  false  and  fraudulent  represen- 
tations and  by  faUely  representina  thai  the 
esBpedition  was  a  lawful  one  and  had  tne  sanction 
and  licence  of  the  Queen,  induced  the  plaintiff 
to  take  part  in  the  expedition,  and  thai  the 
plaintiff,  relying  upon  these  representations  of 
the  defendants  andMlieving  that  the  expedition 
toas  a  lawful  one,  took  part  in  the  same  and 
thereby  received  severe  injuries  in  respect  of 
which  the  plaintiff  daimsd  damages. 
Held,  that  the  statement  of  claim  disclosed  a  cause 
of  action,  and  that  it  was  no  answer  for  the 
defendants  to  say  that  the  expedition  w€u 
criminal  and  that  the  plaintif  having  taJeeppart 
in  ihe  commission  of  a  criminal  offence  was 
thereby  disentitled  to  recover. 


AsauMBNT  of  a  point  of  law  raised  on  the  plead- 
ings as  to  whether  the  statement  of  claim  dis- 
closed any  cause  of  action. 
The  statement  of  claim  #a8  as  follows : — 

1.  The  British  South  Africa  Company  is  a 
British  Company  incorporated  by  royal  charter, 
dated  the  29th  Oct.  18B9,  for  trading  and  other 
purposes,  with  ]K)wers  of  |tovemment  and  other 
powers  as  menuoned  in  the  said  charter,  and 
having  for  the  principal  field  of  its  operations  a 
region  of  Soulh  Africa  in  ihe  said  diarter  defined. 

2.  The  defendant  Rhodes  was  at  all  times 
material  to  this  action  a  director  of  the  said  (Com- 
pany, and  was  intrusted  with  the  management  of 
all  its  property  and  affairs  in  South  Africa.  The 
defendant  Jameson  was  an  officer  and  agent  of 
the  said  company,  and  was  intrusted  with  we  con- 
trol of  the  forces  of  the  company  which  were 
employed  in  the  invasion  hereinafter  mentioned. 

3.  In  or  about  the  month  of  Sept.  1894  the 
plaintiff  was  employed  by  the  said  company  to 
serve  for  a  year  in  the  armed  forces  of  the  com- 
pany within  the  territorial  limits  prescribed  for 
the  said  company  by  the  charter,  and  he  entered 
upon  and  remained  continuously  in  such  employ- 
ment from  the  time  of  his  engagement  until  after 
the  happening  of  the  matters  hereinafter  oom- 
plained  of. 

4  In  the  month  of  Sept.  1895  (when  the  plaintiff 
was  at  Buluwayo  and  nis  period  of  service  was 
about  to  expire),  the  defendants  having;  secretly 
determined  to  invade  the  territory  of  the  South 
African  Republic  with  a  hostile  armed  force,  in 
order  to  inauce  the  plaintiff  to  renew  his  engage- 
ment and  take  part  in  such  invasion  as  a  member 
of  the  said  force,  fraudulently  represented  to  the 
plaintiff  that  the  detachment  in  which  he  was 
serving  was  about  to  be  employed  in  active  ser- 
vice and  that  it  would  be  to  nis  benefit,  and  they 
requested  him  to  continue  in  the  service  of  the 
company.  The  defendants  intended  the  plaintiff 
to  oelieve  and  he  did  believe  that  the  service  on 
which  the  said  detachment  was  about  to  be 
employed  was  of  a  lawful  nature,  and,  relying  on 
the  aforesaid  representations,  the  plaintiff  agreed 
to  and  did  continue  in  the  said  company's  service 
for  a  further  period.  The  said  representations 
were  to  the  knowledge  of  the  defendants  untrue. 

5.  Shortly  after  the  plaintiff  had  entered  into 
the   above  agreement  the   defendants  caused  a 
considerable  number  of  the  troops  in  the  employ- 
ment of  the  said  company  (including  the  detach- 
1  ment   in   which  the  plaintiff  was  serving)  to  be 
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conoentrated  at  or  near  Pitsani  under  the  con- 
trol of  the  defendant  Jameson  for  the  purpose  of 
the  said  invasion. 

6.  On  the  29th  Deo.  1895  the  defendants,  for 
the  purpose  of  the  said  invasion  and  in  order  to 
induce  the  plaintiff  to  take  part  therein  and  to 
enter  the  territory  of  the  said  Bepublic  as  a 
member  of  the  company's  armed  forces,  fraudu- 
lently represented  to  the  plaintiff  that  fighting 
was  about  to  commence  in  or  near  Johannesburg, 
that  protection  was  needed  for  the  women  and 
ohildran  there,  that  a  body  of  the  Bhodesiaa 
Horse  would  meet  and  co-operate  within  the 
territory  of  the  Bepublic  witn  the  troops  with 
which  the  plaintiff  was  serving,  that  a  oody  of 
Cape  Mounted  Bifles  (forces  of  Her  Majesty')  was 
also  waiting  near  the  frontier  of  the  Bepublic  to 
join  and  co-operate  with  the  said  troops,  and  that 
the  proposed  invasion  had  the  sanction  and  sup- 
port of  Her  Majesty's  Government  These  re- 
presentations were  to  the  knowledge  of  the 
defendante  untrue. 

7.  The  plaintiff  believing  the  aforesaid  repre- 
sentations to  be  true,  and  rdving  thereupon,  was 
induced  thereby  to  enter  the  territory  of  the 
South  African  Bepublic  as  a  member  of  the  said 
company's  armed  forces  and  to  engage  in 
hostilities  with  the  troops  of  the  Bepublic. 

8.  By  reason  of  the  matters  uoresaid  the 
plaintiff  suffered  great  injury  and  was  subjected 
to  severe  hardship  and  imminent  dangers.  The 
troops  of  the  said  company  with  which  the  plain- 
tiff was  serving  as  aforesaid  were  defeated  by 
the  forces  of  the  said  Bepublic  at  Doomkop,  and 
in  the  battie  which  was  fought  there  the  piaintiiS 
was  severely  wounded  and  lost  a  leff  and  subse- 
quently had  to  undergo  seven  surgicu  operations. 
He  was  taken  and  kept  prisoner  by  the  authori- 
ties of  the  Bepublic,  and  was  liable  to  summary 
execution  at  their  hands.  Hospital  accommoda- 
tion was  refused  him,  and  he  was  left  lying  exposed 
in  the  street  at  Pretoria.  He  was  sJso  rendered 
liable  to  severe  punishment  in  England  for 
offences  against  the  laws  of  England,  and  was 
brought  to  England  as  a  prisoner.  He  was 
caus^  much  pain  and  suffering,  and  his  health 
and  capacity  lor  earning  his  livelihood  were  and 
stiU  are  and  always  will  be  greatly  impaired. 

The  plaintiff  set  out  as  particulars  of  special 
damage :  Loss  of  kit  (252.) ;  loss  of  pay  for  first 
eight  months  of  1896  (120L);  loss  of  earnings 
from  1st  Sept.  1896  to  1st  Nov.  1898,  at  2002.  a 
year  (433Z.  6s.  8<2.),  and  loss  of  leg;  and  he 
claimed  30002.  damages. 

Paragraph  11  of  the  stetement  of  defence  set 
out :  The  defendante  will  submit  that  the  state- 
ment of  claim  discloses  no  cause  of  action.  , 

Sect.  11  of  the  Foreign  Enlistment  Act  1870  (33 
&  34  Yict.  c.  90)  provi&s : 

If  any  person  within  the  limits  of  Her  Majestj's 
dominions,  and  without  the  lioenoe  of  Her  Majesty — 
Prepares  or  fits  out  any  naval  or  military  expedition  to 
proceed  against  the  dominions  of  any  friendly  State,  the 
following  oonseqaenees  shall  ensue :  (1)  Every  person 
engaged  in  snoh  pMparation  or  fitting  out,  or  assisting 
therein,  or  employed  in  any  capacity  in  snch  expedition, 
shall  be  guilty  of  an  ofFenoe  against  this  Aot,  and  shall 
be  punishable  by  fine  and  imprisonment,  or  either  of  suoh 
punishments,  at  the  discretion  of  the  Court  before  which 
the  ofFender  is  convicted ;  and  imprisonment,  if  awarded, 
may  be  either  with  or  without  hard  labour.  (2)  All  ships 
and  their  equipments,  and  all  arms  and  munitions  of 


war,  used  in  or  forming  part  of  snoh  expedition,  shall  be 
forfeited  to  Her  Maiesty. 

Cohen,  Q.O.  (Lord  Robert  CeeU  with  him)  for 
the  defendante. — The  statement  of  claim  dlsoloees 
no  cause  of  action.    Sect    11    of   tiie  For&ga 
Enlistment  Aot  1870  makes  it  a  criminal  oflEeiioe 
to  nrepare  or  fit  oat  any  expedition  of  this  kind, 
ana.  By  sub-sect.  1,  every  person   engased   or 
employed  in  any  capacity  in  such  eneditkm  is 
also  g[uilty  of  a  criminal  offence.    The  deloi- 
dante  in  the  part  they  took  in  the  expedition  wero 
ffuilty  of  a  criminal  ofEonoe  nndar  the  seotkMt 
but  the  plaintiff  also  by  his  participation  in  the 
expedition  oommitted  a  orimmai  ofranoe,  and  he 
did  so,  equally  whether  he  had  or  had  not  a  guilty 
knowledge  oi  the  objecto  of  tlM  expedition,   Jfent 
rea  or  a  gnilir  knowledge  is  not  neoessaiy  to  con- 
stitute an  offence  under  the  section,  and   the 
plaintiff,  assuming  him  to  have  been  innocent  of 
all  wronff  as  he  alleges,  by  merely  obeying  the 
orders  of  the  defendlants  and  taking  part  in  the 
expedition  committed  a  criminal  ofranoe.    The 
question  therefore  is.  Can  the  plaintiff,  who  is  him- 
self g^ty  of  a  criminal  offence,  iw^iifaMT!  an 
action  against  the  defendaxito  for  inducing  him 
to  commit  that  offence  and  in  respect  of  damage 
which  he  may  have  sustained  in  t£e  commission  oi 
the  offence  P  We  submit  that  he  cannot,  and  that 
no  such  action  lies.     In  Holman  v.  Johuan  (1 
Gowp.  341.  at  p.  343)  Lord  Mansfield  said:   "No 
court  will  lend  ite  lud  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal  act 
If,  from  the  plaintiff's  own  stating  or  otherwise, 
the  cause  of  action  appears  to  arise  ex  hirpi  eausd^ 
or  the  transgression  of  a  positive  law  of  this 
country,  there  the  court  says  he  has  no  right  to 
be  assisted."     This  has    been   relenred  to  and 
approved  by  Lindley,  L.J.   and  Smith,  L.J.  in 
SeoU  V.  Broum  and  Co.  (67  L.  T.  Bep.  782 ;  (18d2) 
2  Q.  B.  724) ;  and  in  CoJhum  v.  Paimore  (1  G.  M. 
&  E.  73,  at  p.  83;  4  Tyrw.  677,  at  p.  688)  Lord 
Lvndhurst,  C.B.  says :   *'  I  know  of  no  case  in 
which   a   person   who   has   comnutted   an  act, 
deckred  by  the  law  to  be  criminal,  has  been  per- 
mitted to  reoover  compensation  against  a  person 
who  has  acted  jointly  with  him  in  the  commissoa 
of  the  crime."     It  is  contrary  to  public  policy 
that  a  person   committing  a  crime   should  be 
allowed  to  recover  damages  for  injuries  sustained 
in  the  commission  of  that  crime.    Whether  the 
doctrine  commonly  laid  down,  that  there  can  be 
no  contribution  between  joint  tortfeasors  (as  in 
Merryweaiher  v.  Nixati,  8    T.  B.  186,  1  Smith; 
L.  0.  383,  commented  on  in  Palmer  v.  Wiek  and 
PulienevUfpon  Steam  Shipping  Company,  71  L.  T. 
Bep.  163 ;  (1894)  A.  0.  318),  is  true  in  all  cases  or 
not,  it  clearly  does  not  apply  here,  as  this  is  not 
a  case  of  tortfeasors  at  all,  but  of  persons  who 
have  been  jointly  engaged  in  the  commission  of  a 
crime.    There  can  at  ail  evente  be  no  contribution 
or  right  of  indemnity  between  persons  who  hsro 
been  jointly  engaged  in  the  commission  of  a 
crime ;  and  if  a  crime'  be  committed  it  is  against 
the  policy  of  the  law  that  anyone  engaged  m  the 
oommisaion  of  it  should  be  allowed  to  recover 
damages  in  respect  of  injuries  he  has  received. 
He  also  referred  to 

Bettt  V.  Ot&MfM,  2  A.  A  E.  57. 

LawBon  Walton,  Q.C.  (Barnard  LaHey  with 
him)  for  the  plaintiff. — It  seems  to  be  assumed 
that   the   plaintiff   has   committed    a  criminal 
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affenoe  under  sect.  11  of  this  Act,  and  that  the 
plaintiff   himBelf  oonoedes   that.      We   do   not 
admit  that  the  plaintiff  has  oommitted  a  oriminal 
oflenoe ;  on  the  contrary,  we  B&y  that  he  has  not 
oommitted  any  criminal  offence  under  the  statute, 
and  he  has  not  been  conyiofced  of  any  offence. 
Jfens  rea  is,  as  a  eeneral  role,  essential  to  con- 
stitnte  a  crime,  and  the  exceptions  to  this  are 
"verj  few,  such  as  in  the  case  of  licensed  yictnidlers, 
who  are  sometimes  held  liable  to  penalties  for 
the   acts  of   their  servants,  although  there  is  no 
mens  rea,     U  the  representation  made  to  the 
plaintilf  was  that  the  expedition  had  the  licence  and 
Bpproral  of  Her  MajoBty,  then  no  offence  would 
have  been  committed  un&r  sect  11.  The  plaintiff 
was  entitled  to  rely  upon  the  representation  so 
made,  and  to  assume  that  the  expedition  was  a 
Uwfid  expedition.     That  being  so,  so  far  as  he 
was  concerned,  and  so  far  as  his  right  to  maintain 
this  action  is  concerned,  the  plaintiff  was  not 
gniltjT  of  any  immoral  or  illegal  act  in  the  part  he 
took  in  the  expedition,  and  therefore  what  was 
stated  by  Lord  Mansfield  in  Holman  ▼.  JohtMon 
{M  «fp.),  namely,  that  no  court  would  lend  its 
aid  to  a  man  who  founds  his  cause  of  action  upon 
sn  immoral  or  illegal  set,  has  no   application 
against  the  present  plaintiff.    The  expedition  was 
unlawful  in  its  character,  and  was  in  root  criminal 
under  the   section;    the   plaintiff  was    by   the 
fraudulent   representations    of    the    defendants 
induced  to  renew  his  engagement  and,  innocently, 
Co  take  part  in  what,  so  far  as  the  defendants  are 
concerned,  was  a  crime.    There  is  no  reason  why 
the  defendants  should  berelieyed  from  the  con- 
sequences of  their  fraud  merely  oh  the  ground 
that  their  act  was,  under  the  Foreign  Enlistment 
Act,  a  crime,  and  they  cannot  set  up  their  own 
crime  as  an  answer  to  the  claim  of  the  plaintiff, 
who  acted  innooentlj.    If  the  plaintiff  had  been 
partieeps  eriminis  with  the  defendants,  then  the 
oictum  of  Lord  Mansfield  might  haye  applied 
against  the  pliuntiff,  as  it  is  conceded  that  a  per- 
son who  knowingly  takes  part  with  others  in  the 
commission  of  a  crime  cannot  recover  damages  or 
daim  an  indemnity  from  those  persons.     The 
plaintiff  has  been  duped  by  the  defendants  and 
has  suffered  damage  in  consequence,  and  it  would 
be  a  Yery  strange  state  of  the  law  if  he  had  no 
remedy  against  the  defendants.    If  the  act  had 
not  been  criminal,  then  the  plaintiff,  being  inno- 
cent  himself,  would  haye  had  a  right  of  action ; 
why  should  he  not  haye  the  same  right  where  the 
act  is  a  criminal  act?  Lord  Lyndhurst's  decision 
in  CdOmm  y.  Paimore  {ubi  sup.)  is  that  a  person 
"who  is  declared  by  the  law  to  be  guilty  of  a 
crime,  cannot  recoyer  against  another  who  has 
participated  in  its  commission."    That  does  not 
apply   here,    as   the  plaintiff    has    neyer    been 
declared  by  the  law  to  have  been  guilty  of  this 
crime,  and  in  fact  he  was  ignorant  of  the  circum- 
fltances  which  go  to  make  it  a  crime.  In  Adamsan 
V.  /oms   (4  Bing.  66)  Best,   O.J.    says,  when 
speaking  of  Merryweaiher   y.    Nixan  {vbi  sup,), 
"from  reason,  justice,  and  sound  policy,  the  rule 
that  wrongdoers  cannot  haye  redress  or  contribu- 
tion against   each  other  is   confined   to   cases 
where  the  person  seeking  redress  must  be  pre- 
ramedtohaye  known  that  he  was  doing  an  un- 
lawful act " ;   and  that  is  cited  with  approval  by 
Lord  Herschell  in  Palm/fr  v.  Wick,  Ac,  Steam 
Skippina  Company  (ubi  tup ),  who  says  that  Lord 
Kenyons  judgment  in  Merryweatker   y.    Nixan 


{uhi  9up.)  does  not  appear  to  be  founded  on  any 
principle  of  justice  or  equity,  or  eyen  of  publio 

e>licy,  and  he  refused  to  extend  it  to  Scotland, 
e  also  referred  to 

CampheU  y.  Camphell,  7  CI.  A  F.  166. 
Cohen.  Q.O.  in  reply.  ^^  ^^  ^^J^ 

March  20.— Gb^ktham,  J.  read  the  following 
written  judgment: — In  this  case  we  are  asked  to 
det«frmine  whether  on  the  statement  of  claim  as 
presented  to  us  (or  with  such  amendments,  if  any, 
as  may  be  necessary  to  raise  the  question  of  law 
desired  to  be  determined)  any  cause  of  action  has 
been  shown  for  which  an  action  is  maintfunable 
according  to  English  law.  For  the  purposes  of 
our  judgment,  this  beinff  a  demurrer  by  the 
defendants,  all  the  facts  i^eged  inthe  cl<iim  must 
be  taken  to  be  true  and  acUnitted  by  the  defen- 
dants. What,  therefore,  are  those  facts  P  Shortly 
thesa  That  the  defendants,  haying  secretly 
determined  to  inyade  the  territory  of  a  friendly 
Power  with  a  hostile  armed  force,  they,  for  the 
purpose  of  inducing  the  plaintiff  to  enter  their 
seryice  as  an  armed  servant^  deceiyed  the  plaintiff 
as  to  their  intentions,  told  him  that  the  seryice 
on  which  they  wished  to  employ  him  was  lawful, 
that,  as  fighting  would  shortly  take  place  in  the 
said  South  .^Srican  Bepubiic  between  other 
forces,  his  seryices  were  required  for  the  protec- 
tion of  women  and  children,  that  the  force  of 
which  he  was  a  member  would  haye  the  support 
of  other  lawfully  appointed  foroes,  and  that  such 
inyasion  of  the  teiritoiy  of  the  South  African 
Republic  had  the  sanction  and  support  of  Her 
Majesty's  Goyemment;  whereas,  in  fact,  all  the 
aforesaid  representations  were  untrue  to  the 
knowledge  of  the  defendants.  Acting  on  and 
believing  in  these  statements,  the  plaint^  entered 
the  seryice  of  the  defendants,  and  in  obeying  their 
orders  receiyed  the  injuries  and  suffered  the 
losses  complained  of  and  for  which  he  seeks  to 
recoyer  damages  in  this  action.  It,  is  difficult  to 
realise  any  period  of  our  history  in  which  a  defen- 
dant making  such  fraudulent  statements  and  in- 
flicting such  serious  injury  would  not  be  liable  for 
the  consequences  of  his  fraud,  and  yet  it  has  been 
solemnly  argued  that  such  is  the  law  at  the  pre- 
sent time.  Let  us  see,  therefore,  on  what 
grounds  the  learned  counsel  (Mr.  Cohen)  attempts 
to  support  his  contention  that  this  statement  of 
claim  discloses  no  good  cause  of  action.  He  does 
not  rely  on  a  possible  assumption  that  the 
damages  resulted  from  a  yoluntary  enlistment  of 
the  plaintiff  on  a  warlike  expedition,  for  the  pay 
and  the  prospective  advantages  likely  to  accrue 
to  him,  and  were  not  in  any  way  caused  or 
aggravated  by  the  fraud ;  but  he  admits  that  his 
contention  rcNsts  solely  on  the  assumption  that  the 
plaintiff,  innocent  of  all  knowledge  of  wrong  on 
his  part,  did  by  obeying  the  order  of  the  defen- 
dants in  fact  become  a  criminal  himself,  and 
could  not  therefore  complain  of  any  wrong  done 
him  b^  the  defendants,  who  were  participee 
criminu  with  him.  But  how  does  he  show  tnat 
he  is  a  criminal?  He  relies  on  the  Foreign 
Enlistment  Act  1870,  s.  II,  sub-s.  I.  [SEis  Lord- 
ship read  the  sub-section.]  The  defendants 
contend,  therefore,  that,  it  being  immaterial 
whether  the  person  employed  in  such  expedition 
had  a  men$  rea  or  guilty  knowledge  of  the  nature 
of  hia  act  or  not,  and  though  believing  as  he  did 
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that  his  axstion  had  the^  sanction  of  the  Queen's 
Groremment,  yet  he  was  just  as  much  a  criminal 
as  the  defendants  who  had  knowingly  broken  the 
law,  and  that,    onoe  the  plaintiff  was  proved  a 
criminal,  he  could  not,  acoordins  to  the  defen- 
dants, be  heard  to  complain  of  the  original  and 
deeper  dved  fraud  of  the  defendants,  iniich  had 
placed  the  plaintiff  imwittingly  on  his  part  in  a 
position  which  made  him  Imble  to  be  called  a 
criminal.      A    grosser   perversion     of    English 
justice  it  is  impossible  to  imagine,  and  I  should 
indeed  be  sorry  if  under  any  circumstances  it 
could  be  proved  to  be  English  law.     It  must  not 
be  forgotten  that   the   plaintiff   has  not  been 
proved  to  be  a  criminal  in  any  court  of  law.    He 
has   not  been  tried,  much  less  convicted,  and 
never  will  be  tried,  and  therefore  cannot   be  con- 
victed, and  under  the  circumstances  a  jury  would, 
I  doubt  not,  acquit  him  if  he  was  now  tried ;  but^ 
till  he  has  been  conricted,  how  can  the  defendants 
be   heard  to  say  that,  as  in  their  opinion  the 
plaintiff's  conduct  was  an  infrinsement  of  the 
Act,  he  must  be  treated  as  if  be  had  been  con- 
victed of  being  a  criminal  by  Act  of  Parliament  P 
Let  us  look,  therefore,  at  the  authorities  relied 
upon  by  Mr.  Cohen  on  behalf  of  the  defendants  to 
see  what  aid,  if  any,  they  give  him  in  his  conten- 
tion.    First,  he  relies  on  the  dictum  of  Lord 
Mansfield  in  Holman  v.  Johnson  (1  Oowper's  Beps. 
343,  of  the  date  1775),  wherein  he  sa^s,  "the 
objection  that  a  contract  is  immoral  or  illegal  as 
between   plaintiff  and  defendant  sounds  at  all 
times  very  ill  in  the  mouth  of  the  defendant. 
But  it  is  not  for  his  sake  that  the  objection  is 
allowed.    .    .    .    No  court  will  lend  its  aid  to  a 
man  who  founds  his  cause  of  action  upon  an 
immoral  or  an  illegal  act.    If  from  the  plaintifrs 
own  stating  or  otherwise  the  cause   of  action 
appears  to  arise  ex  turpi  cauad,  there  the  court 
says  he  has  no  right  to  be  assisted.    ...    So 
if  the  plaintiff  and   defendant  were  to  chan^ 
sides  the  latter  would  have  the  advantage  of  it, 
for  where  both  are  equally  in  fault  poHor  e$i 
conditio  defendentis"  and  so  on.     It  seems  to  me 
that   no   stronffer   authority   could   be    quoted 
against  the  defendants.    The  plaintiff's  cause  of 
action  is  not  founded,  as  far  as  he  is  concerned, 
on  any  immoral  or  illegal  consideration,    but»  as 
the  defendants  relv  on  their  own  immorality 
and   illegality,  it  does  sound  very  ill  in  their 
mouths  to  endeavour  to  rob  thenlaintiff  of  his 
rights  br  their  (the  defendants')  illegality ;   and 
as  in  these   proceedings   the   defendanU   have 
chan^|ed    plaoes    with     the    plaintiff   and    are 
practically    plaintiffs,  as  tbey  are  claiming  a 
judgment  on  their  demurrer,  I  am  onlv  echo- 
ing Lord  Mansfield  in  sayii^  I  will  not  allow  the 
plaintiffs  to  rely  on  their  illegali^  to  obtain  a 
judgment  against  defendant  for  j^ottcr  est  conditio 
defendentie,  and  the  demurrer  bemg  dismissed  the 
present  plaintiffs'  right  of  action  is  admitted.  The 
next  case  Mr.  Cohen  relied  on  was  Colbum  v.  Pat- 
more  (1  C.  M.  &  B.  73;    4  Tyrw.  677).     This 
case,  when  it  is  carefully  examined,  seems  to  me 
to  help  the  defendants  less  even  than  the  last. 
Theouy  matter  under  discussion   in   that  case 
was  whether  the  plaintiff,  the  printer  and  owner 
of   a  paper,  having  been  convicted  of  a  criminal 
Ubel  and  fined  lOOi.,  could  recover  that  sum  from 
the  defendant,  the  editor  of  the  paper,  whom  he 
alleged  to  have  first  inserted  the  libel  contrary  to 
his  duty  to  the   plaintiff  and   so   induced   the 


plaintiff  to  publish  it.    It  was  held  he  could  not 
recover  it  because  he  had  not  shown  that  he  had 
not  himself  approved  of  the  libel  before  printing 
and  publishing  it  himself.    But  even  taking  the 
obiter  dicta  oi  the  learned  judge  as  law.  in.  tha 
passage  where  (quoting  from  I^rd  Lyndhnrat'a 
judgment)  Lord  Lyndhurst  says,  "  I  mow  of  no 
case  in  which  a  person  who  has  committed  an  act 
declared  by  the  law  to  be  criminal  has  been  per- 
mitted to  recover  compensation  against  a  peraon 
who  has  acted  jointly  with  him  in  the  commiaaion 
of  the  crime.*'    Quite  true.    But  what  compen- 
sation can  he  not  recover?    Why,  compensation 
for  the  damages  he  has  incurred  bv  proceedings 
having  been  taken  against  him  for  the  oooa- 
mission  hv  him  of  the  wrongful  act  complained 
of.     As  Mr,  Maule  (afterwards  Maule,  J.)  aaid 
during  the  argument*  "  the  question  is  whether  a 
person  convicted  of  a  criminal  offence  can  claim 
an  indemnitj  from  another  who  has  participated 
with  him  in  the  commission  of  that  offence  "* — 
i.e.,  indemnity  for  the  damages  recovered  against 
him  for  the  comoiissioa  of  the  offence.    In  this 
case   the  plaintiff,  in  the  first   place,  has  been 
convicted  of  no  offence,  and,  in  the  second  plaoe, 
is   not   seeking   to    recover   an  indemnity    for 
damages  recovered  against  him,   but  is  seeking 
to  recover  damages  for  a  wrong  done  to  him,  in 
which  he  did  not  participate  except  as  a  saSsrer 
and  in  which  it  cannot  be  said  he  was  a  partieepe 
criminiB.     When  the  false  and  fraudulent  repre- 
sentation was  made  which  was  the  cauea  eaueane 
of  this  action,  no  crime  had  been  committed  by 
the  defendants  much  less  by  the  plaintiff,  and  as  £ar 
as  the  plaintiff  knew  no  crime  had  been  committed 
by  the  defendants  at  any  time  up  to  the  hap- 
pening of  the  events  which  caused  the  damage  to 
the  phuntiff,  for  if  the  invasion  had  the  sanction 
and  authoritv  of  Her  Majesty  or  her  Government^ 
as  the  defendants  alleged,  there  was  no  breach  of 
any  statute  for  which  the  plaintiff  or  the  defen- 
daints  could  be  made  liable.    Mr.  Cohen  relies 
next  on  the  case  of  MerrywecUher  v.  Nixan  (8 
T.  B.  186),  in  which  it  was  held  that  one  wrongdoer 
cannot    have    redress   or   contribution   against 
another.     True,  it  was  so  held;  but  what  does 
Best,  C.J.  say  about  it  in  delivering  the  judgment 
of   the  court  in  the  case  of  Adameon  v.  Jarvit  (4 
Bing.  66)  P     He  savs  at  pp.  72-73 :    *'  From  the 
concluding  part  of  the  judgment  in  Merryweather 
V.  Nixan,  and  from  reason,  justice,  and  sound 
policy,  tJie  rule  that   wrongdoers   cannot  have 
redress  or  contribution  agaiiut  each  other  is  con- 
fined to  cases  where  the  person  seeking  redress 
must  be  presumed  to  have  known  that  he  was 
doing  an  unlawful  act."     Agaio,  in  the  case  of 
Palmer  v.  Wick  and  PuUeneytoum  Steam  Ship' 
mng  Company  (71  L.  T.  Bep.  163;   (1894)  A.  C. 
318),   the  noble   Lords,  though  not  overruling 
Merryweather  v.  Nixan,   damn   the   case    with 
faint  praise,  decline  in  terms  to  apply  it  to  Scot- 
land, and  refuse  to  extend  its  operation  one  iota. 
As  the   action  of  the  plainUff  is  only  made  a 
criminal  act  by  statute,  and  is   not  inherently  a 
criminal  act,  the  plaintiff  cannot  be  presumed  to 
have  known  of  his  guilt  until  he  has  been  proved 
to  have  been  guilty.    As  the  expedition  in  ques- 
tion is  alleged  to  have  been  something  in  the 
nature  of  a  highway  robbery,  I  am  surprised  that 
the  defendants  did  not  refer  to  the  case  of  Evtnnt 
V.  WiUiam8y  mentioned  in  Lindley  on  Partnership 
i  (6th  edit,  101),  which  it  was  said  was  a  suit  by  one 
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higkwaymaii  against  another  for  an  aooonnt  of 
tlieir  plmLdar,  the  bill  alleging  that  the  plaintiff 


tiled  in  dealing  in  aereral  oommodities, 
aoch.  as  plate,  rings,  watches,   purses,  Ac.,  and 
that  the  defendant  applied  to  mm  to  become  a 
partner,    and   that,   aiter   dealing   together   at 
aeireral    places,   sach    as   Bagshot^    Hampstead, 
Salisbury,  Ao.,  thej  differed  as  to  their  respec- 
tive^ shares,  and  so  the  suit  in  Ghuioery  was 
institated  for  an  account.     The  bill  was    dis- 
missed with  costs  because  it  was  held  tiiat  they 
weve  both  parUdpeg  eriminis,  and  so  plaintiff  could 
not  recover.    Perhaps  it  may  be  that  the  learned 
coonsel  were  afraid  to  refer  us  to  this  case  lest 
the  same  results  should  happen — yiz.,  that  the 
oovmsel  who  signed  the  bill  was  made  to  pay  the 
costs  of   the  bill,  and  the  solicitors  were  fined 
502.,  and  the  plaintiff  and  defendant  were  both 
hanged.^    As  the  defendants  hare  failed  to  estab- 
lish their  case,  it  is  hardly  necessary  to  refer  to 
any  authorities  on  the  other  side,  and  I  will  only 
mention  CampbeU  y.  Campbell  (7  CI.  &  F.  166,  at 
p.  181),  where  one  partner  in  a  distiUeiy  had  been 
conTicted  of  ill^pJ  transactions  and  made  liable 
to  penalties,  and  he  was  held  entitled  to  recover 
agunst    his   co-partner   contribution  for   those 
penalties,    notwithstanding    the     authority     of 
Cctbum  T.  Patmore  {tUn.  ««p.),  before  referred  to, 
because  (as  Lord  Gottenham  said)  he  was  not 
partieepe  erinUnis  in  the  sense  which  would  dis- 
entitle him  to  sue  for  contribution.    If,  in  such  a 
case,  he  oould  recover,  how  much  more  so  when 
the  caose  of  action  is  not  one  for  indemnity  for 
damages  givea  against  him  for  the  commission  of 
the  aOeged  illegal  act^  but  is  for  damage  for  the 
alleged  fraud  on  the  part  of  the  defendants  in 
putting    the   plaintiff  into   such  a  position   as 
caused  him  personal  injury  and  loss  quite  irre- 
spectiTe  of  any  illegal  complicity  in  a  crime.   It  is 
true  ihe  plaintiff  also  rerers  in  his  statement  of 
claim  to  the  liability  the  defendants  had  made 
him  incur  to  severe  punishment  in  England  for 
offences  against  the  En^Ush  law,  but  ne  never 
was  made  liable  to  punishment^   he  never  was 
made  a  criminal,   and  he  suffered   no    damage 
from  that  liability ;  and  I,  therefore,  treat  that 
part  of  the  statement  of  claim  as  struck  out,  as  no 
damages  are  reaUy  claimed  under  that  head.     As 
the  defendants  have  entirely  failed  to  refer  us  to 
any  anthori^  that,  in  my  judgment^   justifies 
their  contention  that  the  plaintiff's  declaration 
discloses  no  good  cause  of  action  for  which  he  can 
sue,  I  am  giwA  to  be  able  to  say  that  our  law  has 
been  purged  from  the  suggestion  that  fraud  and 
fikLae  representation  injurious  to  an  innocent  per- 
son can   be  committed  with   impunity   if   the 
injured   person   has  by  such  fraud   and   false 
reprasentation  been  unwittingly  and  innocently 
made  to  commit  what  the  law  has  said  shall 
be  called  a  crime.     For  these  reasons,  in   mv 
iadgment^  the  demurrer  must  be  dismissed  with 
costs. 

KnrNSDT,  J.  read  the  following  judgment : — 
The  plaintiff  in  this  action  seeks  to  recover 
damages  from  the  defendants  on  the  ground  that 
they  mduced  him  by  false  and  f rau£ilent  repre- 
sentations to  renew  an  engagement  of  service 
with  the  British  South  Africa  Company,  and  to 
take  part  in  the  well-known  expedition  which  was 
lad  by  the  defendant  Jameson  into  the  Transvaal 
in  Dec  1895,  in  consequence  whereof  he  was  dam- 
nified in  various  ways  which  are  set  forth  in  the 


statement  of  chum.  In  paragraph  8  of  the  state- 
ment of  claim  the  plaintiff  alleges,  amongst  other 
things,  that  by  reason  of  the  premises  he  was 
renderod  liable  to  severe  punishment  in  England 
for  offences  against  the  laws  of  England.  The 
defendants  in  paragraph  11  of  the  statement  of 
defence  have  plead^  that  the  statement  of  claim 
discloses  no  cause  of  action,  their  point  being 
that  paragraph  8,  which  I  have  just  quoted,  puts 
the  plaintiff  out  of  court.  It  is  an  admission  that 
the  plaintiff*s  participation  in  the  expedition  con- 
stituted a  criminal  offence  under  sect.  11  of  the 
Foreign  Enlistment  Act  1870  (33  &34  Yict.  c.  90), 
and  uie  defendants'  argument  is  that  no  action 
can  be  maintained  to  recover  damages  for  having 
been  induced  to  commit  a  crime.  It  is  upon  the 
correctness  of  this  contention  that  the  court  is 
called  upon  to  adjudicate,  as  if  the  point  had  been 
raised  by  a  demurrer  under  the  old  common  law 
practice.  I  have  come  to  the  conclusion,  for 
reasons  which  I  will  state,  that  the  defendants' 
contention  ought  not  to  prevail.  It  has,  I  think, 
long  been  setUed  law  that,  if  an  act  is  manifestly 
unlawful,  or  the  doer  of  it  knows  it  to  be  unlaw- 
ful, as  constituting  either  a  civil  wrong  or  a 
criminal  offence,  he  cannot  maintain  an  action  for 
contributioQ  or  for  indemnity  against  the  liability 
which  results  to  him  therefrom.  An  express  pro- 
mise of  indemnity  to  him  for  the  commission  of 
such  an  act  is  void.  In  8haeJcell  v.  Bosier  (2 
Bing.  N.  0.  634),  where,  in  consideration  that  the 
plaintiff  had  published  a  libel  at  the  defendant's 
request  and  nad  at  the  like  request  consented  to 
defend  an  action  brought  against  the  plaintiff  for 
such  publication,  the  defendant  prooused  to  in- 
demnuy  the  plaintiff  from  the  costs  of  the 
action,  the  Court  of  Common  Pleas  held  that  the 
promise  could  not  be  enforced.  In  the  preced- 
ing year — 1835 — ^Ln  tiie  American  case  of  Arnold 
V.  (fUfford  (2  Sumner,  at  p.  239)  Judge  Story 
held  that  a  promise  to  indemnify  another  for 
doing  a  private  wron^  or  for  committing  a  public 
crime  is  against  public  policy  and  is  void  at  law : 
(see  also  mariyn  v.  BlUkman,  Yelv.  197,  which  is 
cited  in  the  note  to  Farebrother  v.  ArUley,  1 
Campb.,  at  p.  348).  Where  the  circumstances  con- 
stituting the  unlawfulness  of  the  act  are  known 
to  the  doer  of  it,  his  inability  to  obtain  contribu- 
tion or  indemnity  appears  to  me  to  be  clear.  In  the 
next  place  it  is,  I  tbink,  also  clear  that  an  action 
for  indemnity,  grounded  either  on  deceit  or 
warranty,  may  be  maintained,  where  the  party 
who  s«eks  the  indemnity  has  incurred  damage  by 
reason  of  his  having  been  authorised  or  (as  is 
alleged  in  this  action)  fraudulently  induced  by 
another  to  do  an  act,  indifferent  in  itself,  which 
has  turned  out  to  be  unlawful  because  it  con- 
stitutes a  private  wrong,  but  which  was  not  at  the 
time  apparently  unlawful  and  was  done  in  honest 
ignorance  of  the  particular  circumstances  which 
constituted  its  unlawfulness :  (see  the  judgment  of 
Best.  C.J.  in  Adamson  v.  Jarvis,  4  Bing.  66; 
Betts  V.  Oibbiiw,  2  A.  &  E.  57 ;  Dixon  v.  Favocus, 
3  L.  T.  Rep.  693;  and  Pollock  on  the  Law  of 
Torts,  edit,  of  1887,  p.  171).  In  such  a  case  an 
express  promise  to  indemnify  is  valid  in  law: 
FUtcher  v.  Harcot,  Hutton,  55).  I  come  now  to 
the  question  which  was  very  folly  argued  before 
us  in  the  present  case,  namely.  Does  this  right 
of  indemnity  which  exists  in  the  case  of  a  wrong 
done  by  misadventure,  when  the  wrong  is  a  pri- 
vate wrong,  exist  also  in  any  case  in  which  the 
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wrong  is  a  crimixial  offence  P   The  defendants  oon- 
tend  that  it  does  not.     Thej  say  that  in  no  case 
whatever  where  the  act  constitutes  a  criminal 
offence  can  the  doer  of  it  have  a  right  of  indem- 
nitj  against  any  of  the  consequences  of  the  act. 
It    appears  to  me  that  this  proposition  of  the 
defendemts  is  wider  and  more  general  than  the 
law  warrants.    Oertainlj  there  is  no  right  of  in- 
demnity where  the  doer  of  the  act  which  another 
has  authorised  or  induced  knows  it  at  the  time 
to  be  an  offence.    If  upon  the  face  of  his  claim 
for  indemnity,  in  a  case  in  which  knowledge  is 
an    essential    ingredient    of    the    offence,    the 
plaintiff   admitted   that   he   was  guilty  of  the 
offence  his  claim  would  be,  on  the  face  of  it,  bad. 
If  in  the  like  case  he  was  on  the  trial  proved  to 
have  been  convicted  of   the  offence',  judgment 
must  be  given  against  him.    Nor,  in  my  judg- 
ment, can  there  be  any  valid  claim  to  indemnity 
when  the  doer  of  the  act  which  constitutes  the 
offence,  has   done  it  with  knowledge  of  all  the 
circumstances  necessary  to  constitute  the  act  an 
offence,  but  in  ignorance  that  the  act  done  under 
those  circumstances  constituted  an  offence.     A 
man  is  presumed  to  know  the  law.     Thirdly, 
although  it  is  not  necessary  to  decide  the  point, 
I  am  inclined  to  think  tliat   there  could  be  no 
claim  to  indemnity  for  being  authorised  or  in- 
duced to  do  an  act  where  the  act,  which  is  in  fact 
criminal,  is  done  in  ignorance,  indeed,  of  some 
circumstance  which  is  necessary  to  constitute  a 
crime,  or  even  is  done  in  a  belief  that  such  cir- 
cumstance  does  not  exist,  but  the  doer  knows 
that  the  act  is  morally  a  wrong  act.     In  such  a 
case  the  doer  of  the  act  has  the  mens  rea  in  the 
sense  attributed  to  that  expression  by  Bramwell, 
B.  in  the  well-known  case  of  Reg.  v.  Prifice  (32 
L.  T.  Rep.,  at  pp.  701-702 ;  L.  Rep.  2  0.  C.  R.,  at 
p,  173  et  sea.),  referred  to  by  Wills,  J.  in  Beg,  v. 
Tolson  (60  L.  T.  Rep.,  at  p.  905 ;  23  Q.  B.  Div.,  at 
p.    180).    Such   a   case  might,    I    think,    occur, 
although  it  is  not  likely  to  occur  often.    But  I 
am  unable  to  accept  the  defendants'  proposition 
where    the   act,    though   a   criminal   offence — 
malum  prohibitum — is,  upon  the  state  of  facts 
which  the  doer,  by  the  fraudulent  misrepresenta- 
tion of  the  person  against  whom  he  claims  in- 
demnity, has  been  induced  to  believe  to  be  the 
true  state  of  facts,  neither  criminal  nor  immoral. 
Take  the  present  case  ae  an  example.     For  the 
purposes  of  the  argument  of  the  pomt  before  us, 
the  facts  must  be  assumed  to  be  as  the  plaintiff 
alleges  them  to  be.    It  must  therefore  be  assumed 
that  he  was  rendered  liable  to  be  convicted  of  an 
offence  under  sect.  11  of  the  Foreign  Enlistment 
Act  1870.    It  must  also  be  assumed — ^in  regard  to 
the  construction  of  that  section — for  the  purposes 
of  the  present  argument,  that  a  man  may  be  con- 
victed of  an  offence  under  it  if  he  assists  or  is 
employed  in  such  an  expedition  as  the  expedi- 
tion in  question,  although  he  can  prove  that  he 
was  induced  to  do  what  he  did  by  a  fraudulent 
misrepresentation   of  another  that  a  portion  of 
Her  Majesty's  regular  forces  was  privately  near 
the  frontier  of  the  South  African  Republic   to 
join  and  co-operate,  and  that  the  proposed  inva- 
sion  had   the    sanction   and   support    of    Her 
Majesty's     Government — a    statement    of  facts 
from  which,  if  it  was  made,  anyone,  I  should 
think,  would  naturally  and  reasonably  infer,  and 
would  believe  that  it  was    intended  he  should 
infer,  that  the  licence  of  Her  Majesty,  which 


would  legalise  the  expedition,  had  been  srsBtod. 
It  appears  to  me  that  a  representation  uat   4^i» 
expedition  had  the  *'  sanction  "  of  Her  Majesty'^ 
Qovemment^  necessarily  involves  a  representafaon 
that  the  *'  sanction "  had  been  given  in  the  "way 
in  which  by  this  section  of  the  Act  of  ParUament 
it  could  properly  be  given,  namely,    with   tiie 
licence  of  Her  IdCajesty.    The  learned  counsel  for 
the  defendants  oontoids  that,  even  in  such  a  c&ae^ 
a  claim  for  indemnity,  or  indeed  any  daim  for 
damages  arising  out  of  the  matter  which  con- 
stitutes the  offence,  is  on  gprounds  of  public  policy 
legally  inadmissible.    Sf  >Mking  for  myself,  I  can 
see  no  g^und  of  public  policy  upon  which  redieee 
for  consequent  damage  should  oe  refused  to  the 
person  so  led  to  commit  an  offence  by  the  false 
and  fraudulent  representation  of  facts  which  in 
this  case,  as  I  understand  this  in  fact,  if  true,  as 
he  believed  them  to  be,  justified   the   doer  in 
believing  that  he  was  acting  in  aooordaaoe  with 
the   law.      It   appears  to  me  that  if  the  defen- 
dants* reasoning  on   this  point  were  adopted,  a 
real   injustice  might  result.     Two  illustrations 
drawn  from  oases  which  present  simpler  features 
than  are  presented   by   the   present   case  have 
occurred  to  me ;   the  one  the  case  of  an  offence 
which  is  dealt  with  in  courts  of  summary  juris- 
diction, the  other  an  offence  which  is  matter  of 
indictment.    The  Licensing  Aet  1872  makes  it  an 
offence  for  any  licensed  person  to  sell  any  intoxi- 
cating liquor  to  any  drunken  person.    It  was  held 
in  Cundy  v.  Le  Coeq  (51  L.  T.  Rep.  265 ;  13  Q.  B. 
Div.  207)  that  the  prohibition  was  absolute,  and 
that  knowledge  of  the  condition  of  the  person 
served  with  liquor  was  not  necessary  to  conatitnte 
the  offence.     Suppose  a  person  by  a  fraudulent 
misrepresentation   of   the   sobriety    of   another 
person  who  gives  no  indication  of  intoxicatioEu 
but  whom  he  knows  to  be  drunk,  authorises  and 
induces  a  licensed  victualler,  who  has  no  reason 
to  disbelieve,  and  does  honestly  believe,  the  truth 
of  the  representation,  to  sell  drink  to  the  drunken 
person,  and  the  licensed  victualler  is  convicted 
and   fined:    upon  what  consideration  of  ]^ublio 
policy  should  a  man  who,  if  the  representation  as 
to  sobriety  had  been  true,  would  have  committed 
no   offence   either   against   law   or   morals   be 
debarred  from   any  redress  against  the  man  who 
had  by  fraud  inflicted  upon  him  what  might  be  a 
very  serious  injury  P    Or,  take  a  case  under  the 
8  &  9  Yict.  c.  100,  s.  44.     A  person  who  receiYeB 
two  or  more  lunatics  into  hiii  house,  not  being  a 
registered  asylum  or  hospital,  or  a  house  doly 
licensed  under  that  Act  or  any  previous  Act^ 
commits  an  indictable  offence;    and  in  Beg.  ▼. 
BUhop  (42  L.  T.  Rep.  240 ;  5  Q.  B.  Div.  259)  it 
was  held  by  the  Court  for  Grown  Oases  Reserved 
that  it  afforded   no   defence   to  prove,  as  was 
proved  in  that  case,  that  the  defendant  honestij 
and  on  reasonable  grounds  believed  that  the  per- 
sons   whom    she    received    were    not    lunatia 
Suppose  in  such  a  case  that  the  belief  had  been 
induced  by  a  false  and  f raudult^nt  misrepresenta- 
tion on  the  part  of  the  person  who  requested  and 
authorised  the  proprietor  of  the  house  to  receiTe 
the  persons  into  nis  care,  I  am  unable  to  see  npon 
what  eround  of  public  policy  or  principle  of  jna- 
tice  the  proprietor,  who  has  been  led  into  the 
commission  of  the  offence  by  the  fraud  of  another, 
and  who  is  free  from  every  imputation  of  real 
wrongdoing,  should  be  denieida  right  of  suing  for 
damages  the  person  whose  successful  fraud  haa 
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cMised  him  to  do  tbat  which  the  law  has  made  an 
offeoee.    I  may  add,  upon  the  question  of  public 
poliej,  thatk  as  I  think  was  stated  by  counsel  in 
the  eonrse  of  the  aiynment,  there  is  express 
prorisioii  in  the  Sale  of  Food  and  Drafts  Act  1875, 
s.  28,  for  the  right  of  a  person  convicted  xmder 
Hie  Act  recovering  the  amount  of  any  penalty  in 
winch  he  mar  have  been  convicted  under  the  Act 
together  with  the  costs  which  have  been  paid  or 
incurred  by  him  from  the  person  who  sold  him 
the  adulterated  article.    If  we  turn  from  the  con- 
8iderati0n  of  principles  to  look  for  authority, 
it  appeared  to  be  argued  by  the  learned  counsel 
who^gned  the  oaa^heta^  lu  that  th«re  is  no 
decision  whidi  can  be  invoked  as  an  authority 
upon  the  point  before  us.     Mr.  Cohen,  however, 
for  the   defendants,  cited  a  passage  from  the 
judgment  of  Lord  Mansfield  in  HoliiMn  v.  John^ 
worn  {ftbi  9up,)  which  does  not,  in  my  judgment, 
appear  to  have  any  real  bearing  upon  the  ques- 
tion which   we  are  considering^,  but  he  relied 
pincipally  upon  the  opinion  which  was  expressed 
hj  Lord  Lyndhurst,  C.B.  in  Colhum  v.  PtjUmore 
{vbi  mp.),  in  which  opinion  BoUand,  Alderaon, 
and   Gumey,  BB.   concurred.     It  is  quoted  and 
eritidsed  in  their  notes  to  Lampleiah  v.  Broth' 
ioat<  by  the  learned  editors  of  toe  third,  fourth, 
fifth,  sixth,  and  seventh  editions  of  Smith's  Lead- 
ing Cases.    It  does  not  appear  to  me  to  help  the 
delendants  in  the  present  case.    The  facts  shortly 
were,  that  the  plaintiff,  the  proprietor  of  a  journal, 
had  been  prosecuted  and  convicted  and  &ied  for 
falsely  and  maliciously  printing  and  publishing  a 
libel  m  his  print.    He  thereupon  sued  the  editor 
for  insertong  the  Hbel  in   the  journal  falsely, 
malidously,    and   negligently,   and  without  his 
aathority  or  consent,  and  he  claimed  to  recover 
liamages  which  included  the  amount  of  the  fine 
and  the  expenses  to  which  he  had  been  put  in 
defending  himself.     The  decision  of  the  court, 
which  was  adverse  to  the  plaintiff,  was  given  upon 
a  point  of  pleading,  but  there  was  a  very  lull 
dlBciusion  in  the  course  of  the  argument  as  to  the 
ri^ht  of  the  plaintiff,  having  been  himself  con- 
victed and  fined  for  the  libel,  to  sue  the  editor  for 
indemnity.    The  members  of  the  court  expressed 
in  the  course    of   their   ludgments   a   strong 
opinion  that  he  had  no  such  right.    Lord  Lyn£ 
bant,  in  the  passac^  upon  which  the  present 
defendants  rely  (4  Tyrw.,  p.  688),  sud :   "  I  am 
not  aware  of  any  case  in  which  a  man  conricted 
of  an  act   declared  bv  law  to  be  criminal  and 
punished  for  it  acoordmgly  " — ^in  the  report  in  1 
G.  M.  k  B.  the  words  are  "  who  has  committed  an 
act  declared  by  law  to  be  criminal "— "  has  been 
snf  ered  to  maintain  an  action  against  the  party 
who  participated  with  him  in  the  offence,  in  order 
to  procure  indemnity  for  the  damages  occasioned 
by  that  conviction ;  but  after  hearing  the  argu- 
ment, I  entertain  little  or  no  doubt  that  such  an 
action  could  not  be  maintained.*'    It  appears  to 
me  that  the  facts  in  Colbwm  v.  Patmore  {ubi  sup.), 
or  in  snch  an  analogous  case  as  Lord  Lyndhurst 
indirectly,  I  think,  had  in  mind  when  he  pro- 
nomioed  this  opinion  and  the  facts  as  pleaded  in 
the  present  case,  give  rise  to  very  different  con- 
siderations.   The  plaintiff  in  CMum  v.  Patmore 
(vhi    sup.)   oould  not,  after  his  conviction,  be 
beard  to  sajr  that  he  did  not  falsely  and  mali- 
cionslvpubbsh  the  libel.  As  it  was  put  by  Alder- 
Mn,  B.  in  the  course  of  the  argument,  the  plain- 
tif  ,  though  actuaDy  ignorant,  was  l^ally  cogni- 


sant of  the  publication  of  the  UbeL^  As  I  have 
already  pointed  out,  it  cannot,  in  my  judgment,  be 
successfully  contended  that  the  claim  for  indem- 
nity can  be  maintained  where  the  doer  of  the 
act  knew  at  the  time,  or  must  be  presumed  to 
have  known,  the  circumstances  which  made  the 
act  either  a  private  wrong  or  a  public  crime. 
Here  the  gist  of  the  plaintiff's  easels  that  he  did  not 
know  the  facts  which  made  his  conduct  criminal ; 
but»  on  the  contrary,  was  led  by  the  defendants  to 
believe  and  did  believe  in  the  existence  of  a  fact 
— ^the  sanction  of  the  British  Government — 
which,  if  it  was  given  as  he  had  a  right,  upon  the 
defendants*  representation,  to  assume  it  had 
been  in  the  proper  way  given  under  the  licence  of 
Her  Majesty,  would  have  been  an  answer  to  any 
imputation  of  illegality.  Further,  whilst  I  have 
felt  it  to  be  my  duty,  after  the  full  and  careful 
arguments  addressed  to  us  by  the  learned  counsel 
who  gave  us  such  valuable  assistance  at  the  hear- 
ing of  this  case,  to  deal  with  the  case  as  if  the 
plaintiff  had  been  conricted  and  was  claiming  an 
mdemnity  for  the  penal  consequences  of  the 
commission  of  a  onminal  offence,  it  should,  I 
think,  be  borne  in  mind  that  in  fact  the  plaintiff 
here  has  not  been  conricted,  and  is  claiming, 
xmder  various  heads,  dama^  which  are  uncon- 
nected with  the  possibiLty  of  oonriction  or 
punishment.  The  nearest  claim  in  character  to  an 
indemnity  for  damages  consequent  upon  the  con- 
duct of  the  defendants  as  inducing  the  commission 
of  a  crime  is  contained  in  the  allegation  that  he 
was  brought  to  England  as  a  prisoner.  Whether 
any  of  these  other  lieads  of  damage  are  so  proxi- 
mately connected  with  the  allegM  tortious  con- 
duct of  the  defendants  as  to  be  legally  available, 
we  have  not  to  consider.  It  is  a  matter  which, 
like  the  proof  of  the  tort  itself,  the  plaintiff  will 
have  to  prove  at  the  trial  It  may  be  that  in 
any  case  some  of  these  claims  of  damage  might 
be  legally  sustained,  even  if  a  claim  for  indemnity, 
shortly  so  called,  against  the  penal  consequences 
of  the  commission  of  an  offence,  could  not.  I 
prefer,  however,  to  base  my  judgment  for  the 
plaintiff,  in  regard  to  the  question  before  the 
court,  upon  the  broader  grounds  which  I  have 

stated  afiove.  (a)  Judgment  far  the  plaintiff. 

Solicitor  for  the  plaintiff,  O.  B.  Crook. 
Solicitors  for  the  defendants,  HoUams,  Sons^ 
Coward,  and  Hatoksley. 


Saturday,  April  29, 1899. 

(Before  Lawbancb  and  CHAJ^irBLL,  J  J.) 

Jenkins  (app.)  v.  Mebthtb   Ttdvil  Ubbak 
Distbict  Council  (resps).  (b) 

Summons  under  Public  Health  (Buildings  in 
Streets)  Act  1888  (51  &  52  Vict.  o.  52),  s,  3— 
No  previous  notice — Second  summons  —  Res 
judicata. 

An  urban  district  council  served  a  summons  on  J. 
under  sect.  3  of  the  Public  Health  {Buildings  in 
Streets)  Act  1888.  No  prevums  notice  had  been 
given  to  J.  by  the  urban  authority  as  required 
by  the  section,  afnd  the  stipendiary  magistrate 
dismissed  the  summons  upon  the  ground  that  it 

(a)  The  defendants  appealed  to  the  Court  of  Appeal, 

bat  afterwards  abandoned  the  appeal  before  the  hiring. 

(ft)  Beportad  by  J.  Andkiw  Stkahait,  Esq  ,  Bftrrlttsr-at  Law. 
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vj<u  defective  in  thai  no  offence  to  tohidi  a 
penalty  was  attached  wa$  eei  otU,  Notice  uxu 
then  served  on  /.,  and  a  second  summons  taken 
out,  under  which  the  magistrate  convicted.  J, 
appealed  upon  the  plea  that,  as  the  first  summons 
hcM  been  dismissed,  the  matter  was  res  judicata. 
Held,  that,  as  the  matter  had  not  been  decided  at 
all  on  the  first  summons,  it  was  n4>t  res  jadicata, 
and  that  therefore  the  magistrate  was  entitled  to 
convict, 

Spbcial  case  stated  by  a  stipendiary  ma^strate. 

A  summoDS  had  been  issued  against  the  appel- 
lant, Evan  Morgan  Jenkins,  at  the  instance  of 
the  respondents,  the  Aferthyr  Trdvil  Urban 
District  Conndl,  oharg^g  him  with  an  offence 
under  sect.  3  of  the  Public  Health  (Buildings  in 
Streets)  Act  1888,  in  that  he  had,  without  the 
written  consent  of  the  said  council,  erected  and 
brought  forward  in  Union-street,  Dowlais,  a  house 
or  building  beyond  the  front  main  wall  of  the 
houses  or  buildings  on  either  side. 

On  the  hearing  of  the  summons  on  the  4ith  Aug. 
1898  no  evidence  was  produced  before  the  magis- 
trate that  any  written  notice  had  been  given  to 
the  appellant  oy  the  respondents,  as  required  by 
the  said  section. 

The  summons  simply  charged  the  appellant  with 
erecting  a  building  beyond  the  line  of  the  houses  on 
each  side. 

It  was  argued  upon  behalf  of  the  appellant  that 
the  penalty  was  for  continuing  the  building  after 
receipt  of  a  written  notice. 

The  magistrate  thereupon  dismissed  the  sum- 
mons upon  the  ground  that  it  was  defectiye  in 
that  no  offence  to  which  a  penalty  was  attached  by 
the  statute  was  set  out. 

The  urban  authority  then  serred  a  written 
notice  on  the  appellant,  and  took  out  another 
summons  in  proper  form ;  and  the  magistrate,  on 
the  hearing  of  the  second  summons,  inflicted  a 
penalty. 

The  Public  Health  (Buildings  in  Streets)  Act 
1888,  s.  3,  provides  as  follows : 

SeoHon  one  hundred  and  fifty-eix  of  the  Public  Health 
Act  1875  is  hereby  repealed,  and  in  lien  thereof  it  is 
hereby  enacted  that  it  shall  not  be  lawful  in  any  urban 
district,  without  the  written  consent  of  the  urban 
authority,  to  erect  or  bring  forward  any  house  or  build- 
ing  in  any  street,  or  any  part  of  such  house  or  buildinfTi 
beyond  the  front  main  wall  of  the  house  or  building  on 
eiUier  side  thereof  in  the  same  street,  nor  to  build  any 
addition  to  any  house  or  building  beyond  the  front  main 
wall  of  the  house  or  building  on  either  side  of  the  same. 
Any  person  offending  against  this  enactment  shall  be 
liable  to  a  penalty  not  exceeding  forty  shillings  for  every 
day  during  which  the  offence  is  continued  after  written 
notice  in  this  behalf  from  the  urban  authority. 

£>.  T.  Evans  for  the  appellant. — As  the  first 
summons  had  been  dismissed,  the  matter  was  res 
judicata,  and  tho  magistrate  was  not  entitled  to 
convict.  The  proper  course  would  have  been  for 
the  magistrate  to  amend  the  summons  and  adjourn 
the  bearing  of  the  case : 

Kinnia  v.  Oravea,  78  L.  T.  Bep.  502 ; 
Ryley  v.  Brown,  62  L.  T.  Bep.  458. 

Macmorran,  Q.G.  and  Plews  for  the  respondents 
were  not  called  on. 

Lawbancb,  J  — I  think  that  this  appeal  must 
be  dismissed.  The  magistrate  was  right  in  hold- 
ing that  the  first  summons  did  not  disclose  any 
offence,  bince  sect.  3  of  the  Act  under  which  the 


summons  was  issued  distinctly  makes  writtep 
notice  by  the  urban  authority  a  conditioa  preoe* 
dent.  No  evidence  was  given  before  tiie  magis* 
trate  that  any  written  notice  had  been  served  on 
the  appellant!  Moreover,  the  oifenoe  is  made  by 
the  statute  a  continuing  offence.  Even  if  the  ^>' 
pellant  had  been  convicted  upon  the  first  summoiis; 
a  second  summons  oould  have  been  issued  for  tba 
oontinuing  offence. 

OHAninBLL,  J.— I  also  am  of  opinion  that  this 

appeal  should  be  dismissed.    The  matter  had  not 

been  decided  one  way  or  the  other  on  the  first 

summons,  and  oould  not  therefore  be  regarded  in 

any  sense  as  res  judicata.    Indeed,  it  would  have 

been  impossible  on  the  form  of  the  first  summons 

to  decide  whether  an  offence  had  been  oommitted 

or  not  under  the  Act,  because  no  olEenoe  to  which 

a  penalty  oould  be  attached  was  disclosed.    As  to 

the  point  of  ite  being  a  continuing  offence,  I  am 

not  <|uite  clear.    If  the  first  summons  had  been 

dismissed  on  the  ground  that  the  evidence  proved 

that  no  offence  had  been  committed  under  the 

statute,  the  matter  might  then  have  been  leffarded 

as  res  judicata,  and  a  second  summons  could  not 

have  lain«    But  the  point  does  not  arise  in  the 

present  case,  and  I  am  not  called  on  to  give  a 

decided  opinion.  ^         ,  «.     .     , 

^  Appeal  dismissed, 

Sofioitors :  for  the  appellant^  SchuUs  and  8cm^ 
for  O,  C.  James,  Merthyr ;  for  the  respondoitB, 
Upjohn  and  Co.,  for  John  Vaughan,  Merttiyr. 


Monday,  May  1, 1899. 

(Before  Dablino  and  Ghahnell,  JJ.) 

Bbock  (app.)  v.  Habbison  (resp.).  (a) 

Water — Hotue  with  rent  under  lOZ. — Payment  of 
water  rate  by  landlord — '*  Person  suppliod  wi& 
water  " — LiMlity  for  negligently  allowing  waste 
from  broken  pipe. 

By  the  Waterworks  Clauses  Act  1847  (10  A  11 
Viet,  c,  17),  s,  72,  the  owners  of  houses  not  exceed- 
ing 101.  rent  are  liable  for  the  water  rate. 

By  the  Staffordshire  Potteries  Waterworks  Act 
1853  {with  which  the  above  is  inoorporc^ted),  s.  51, 
**  if  any  person  supplied  with  water  "  negligently 
does  or  suffers  any  act  so  that  the  water  supplied 
to  him  by  the  company  is  wasted,  he  is  lialiie  to 
a  nenalty. 

Hela,  that  the  owner  of  a  house  with  a  rent  under 
102.  was  a  ** person  supplied  with  waier  "  under 
the  section. 

Cask  stated. 

The  following  facts  were  duly  proved  upon  the 
hearing  of  an  mformation  preferred  by  the  re- 
spondent agunst  the  appellant : 

The  appellant  was  the  owner  of  a  certain  house 
of  which  one  Beech  was  the  tenant.  The  house 
was  held  on  a  weekly  tenancy  at  a  rental  under 
the  annual  value  of  lOZ.,  namely,  3s,  Q^d,  weeklj, 
which  included  the  use  of  water. 

The  company,  of  which  the  respondent  was  the 
engineer,  supplied  the  water  for  the  house,  and  the 
appellant  as  owner  paid  to  the  company  the  rate 
due  for  the  supply  there  as  provided  by  sect  72  of 
the  Waterworks  Clauses  Act  1847,  which  is  in- 
corporated with  the  special  Act  of  the  company. 

The  appellant's  name  only  and  not  that  of  the 
tenant  appeared  in  the  books  of  the  oompany  as 

(a)  Reported  by  W.  dc  B.  Hsbbset,  Eeq.,  Burieler-tiXtv. 
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the  person  liable  for  the  water  rate  in  the  house, 
and  the  appellant  was  the  person  receiviog  the 
rent  of  the  honse  from  the  occapier. 

For  abont  eight  weeks  a  service  pipe  belonging 
to  the  appellant  used  in  respect  of  the  supply  of 
water  to  the  house  was  out  of  repair  and  causing 
a  Toiy  oonsiderable  waste  of  water,  and  the  appel- 
lant personally  caDed  at  the  house  week  by  week  to 
ooUect  her  rents,  and  her  attention  was  from  tim^ 
to  time  called  by  the  tenant  to  the  pipe  and  the 
waste  of  water.  The  tenant  made  some  attempt 
to  prevent  the  leakage  but  without  effect. 

The  appellant  did  not  cause  the  pipe  to  be 
repaired  or  do  anything  to  prevent  the  waste  of 
water,  and  the  leakage  was  brought  to  the  notice 
of  tiie  company  who  stopped  the  same. 

It  was  contended  by  the  appellant's  solicitor, 
tiiat  she  was  not  the  '*  person  supplied  with  water" 
within  the  meaning  of  sect.  51  of  the  Stafford- 
shire Potteries  Waterworks  Acts  1853,  but  that 
the  tenant  was  the  person  supplied,  and  that  the 
appellant  paid  for  such  supply  only  by  reason  of 
seot.  72  of  the  Waterworks  Clauses  Act  1847,  and 
was  therefore  not  liable  to  conviction. 

The  magistrate  was  of  opinion  that  the  appel- 
lant was  properly  charged  as  the  person  supplied 
with  water  within  sect.  51,  and  he  found  that  she 
n^ligently  suffered  acts  so  that  the  water  sup- 
plied by  the  company  was  wasted.  He  therefore 
oonvictf'd  her. 

By  sect.  51  of  the  Staffordshire  Potteries  Water- 
works Act  1853, 

If  any  penon  supplied  with  water  sball  wilfnlly  or 
Mglifnitly  do  or  saifer  any  aot,  bo  that  the  water 
•applied  to  him  by  the  oompaoy  shall  be  wasted,  or  the 
■apply  thereof  improperly  increased,  he  shall  forfeit  for 
erecy  saoh  offence  a  sum  not  ezoeedinf  fi?e  pounds. 

If.  Liuh  for  the  appellant. 

Macmorrant  Q-0.  and  M.  Shearman  for  the 
lespondents. 

DABLiira,  J. — I  think  this  appeal  must  be  dis- 
missed, for  I  am  of  opinion  that  the  magistrate 
was  perfectly  right  in  nolding  that  the  appellant 
was  properly  charged  as  the  person  supplied  with 
water  within  sect.  51  of  the  Staffordshire  Potteries 
Waterworks  Act  1853.  I  should  not  say  that 
she  was  the  "  only  "  person  supplied  with  water, 
but  she  certainly  is  **  a  "  person  so  supplied. 

Chankbll,  J. — ^I  am  of  the  same  opinion.  She 
is  not  the  "  only  **  i>er80ii,  but  she  is  "  a  "  person 
so  supplied,  and  so  comes  within  the  words  **any 
person  supplied  with  water."   ^^^^j  dUmissed. 

Solicitors  for  the  appellant,  PurkU  and^  Co,, 
for  Sword  and  Son,  H^Iey. 

Solicitors  for  the  respondent,  W.  S.  Fishe,  for 
Knight  and  Sons,  Newcastle-under-Lyme. 


Monday,  May  1, 1899. 

(Before  DABLiNa  and  Channbll,  JJ.) 

JoNBS  (app.)  V,  Rowland  (resp.).  (a) 

Education — Beftual  of  child  at  voltmtary  school — 
tender  of  child  at  euch  school — Non-attendance — 
Breach  of  bye-law — Reasonable  excuse. 

Under  the  hy e-laws  of  the  S,  School  Board,  the 
parent  of  every  child  not  less  than  five  or' more 
than  thirteen  years  of  age  shall  cause  such  child 

(a)  Beportad  by  W.  os  B.  Hibbcbt,  Esq.,  Barriater-at-Law. 

Mag.  Cas.— Vol.  XIX. 


to  attend  school  unless  there  shall  he  a  reason- 
able  ea^cusefor  non-attendance. 

The  child  of  the  appellant  was  ten  years  of  age, 
and  had  up  to  May  1898  attended  ai  St.  O. 
School,  which  was  a  voluntary  and  public  ele- 
mentary school,  but  had  then  been  refused  admis- 
sion.  The  Education  Department  had  con- 
famed  the  action  of  the  managers  in  refusing 
admission.  Since  then  the  appellant  had  and 
stiU  declined  to  send  the  child  to  any  other  school 
than  St.  O.  School.  He  had  had  notice  of  the 
manaaers*  refusal,  and  was  informed  by  the  8. 
School  Board  that  he  must  send  his  child  to 
another  school,  and  the  board  had  mentioned 
to  him  certain  schools  within  two  miles  that 
woidd  receive  the  chUd.  On  several  occasions 
the  appellant  sent  the  child,  between  May  and 
September,  to  the  doors  Of  St.  Q.  School,  but  it 
was  always  refused  admission. 

Held,  that  the  offering  did  not  constitute  an 
attendance,  and  that  no  reasonable  excuse  for 
the  non-attendance  had  been  proved. 

Case  stated. 

An  information  was  laid  by  the  respondent 
against  the  appeUant  for  unlawfully  failing  to 
observe  bye-laws  duly  made  by  the  school  attend- 
ance committee  of  the  boroueh  of  Shrewsbury 
under  the  powers  contained  in  the  various  statutes 
by  neglecting  to  cause  his  child  to  attend  school. 

Upon  the  hearing  of  the  information  it  was 
proved  or  admitted  that  the  child  was  ten  years 
of  age,  and  had  up  to  May  1898  attended  St. 
Giles  School,  which  was  a  voluntary  and  public 
elementary  school,  but  had  then  been  refused 
admission.  The  Education  Department  had  con- 
firmed the  action  of  the  manaf^ers  in  refusing 
admission.  Since  then  the  appellant  had  and 
still  declined  to  send  the  child  to  any  other  school 
than  St.  Giles  School.  He  had  had  notice  of  the 
managers' refusal,  and  was  informed  by  the  Shrews- 
bury School  Board  that  he  must  send  his  child  to 
another  school,  and  the  board  had  mentioned  to 
him  certain  schools  within  two  miles  that  would 
receive  the  child. 

On  several  occasions  the  appellant  sent  the 
child,  between  May  and  September,  to  the  doors 
of  St.  Giles  School,  but  it  was  always  refused 
admission. 

It  was  contended  on  behalf  of  the  appellant 


that,  as  the  child  was  offered  and  refused  at  St. 
Giles  School,  such  offering  should  be  considered 
as  an  attendance  and  a  good  defence  to  the 
summons,  and  until  the  matter  had  been  fully 
considered  by  the  Education  Department  the 
appellant  had  a  reasonable  excuse  for  not  causing 
his  child  to  attend  any  school  but  St.  Giles 
School,  which  he  had  selected,  and  that  therefore 
he  was  entitled  to  have  the  summons  dismissed 
on  the  ground  of  reasonable  excuse. 

It  was  contended  on  behalf  of  the  respondent 
that  the  tender  of  the  child  did  not  constitute 
an  attendance,  and  that  the  matter  had  been  fully 
considered  by  the  department,  and  that  the  appel- 
lant had  not  caused  his  child  to  attend  any  certi- 
fied efficient  school,  and  no  reasonable  excuse  had 
been  given  for  non-attendance.  Saunders  v. 
Richardson  (45  L.  T.  Rep.  319 ;  7  Q.  B.  Div.  388) 
was  referred  to. 

The  justices  were  of  opinion  that  the  appellant 
knew  that  tiie  child  would  be  refused,  and  that 
^e  mere  offering  did  not  constitute  an  attend- 
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Mathbb  (app.)  V.  Lawbinoi  (reap.). 


[Q.B.  Drr. 


ance,  and  that  he  had  failed  to  prove  any  reason- 
able excuse  for  the  non-attendaooe.  They  there- 
fore convicted  the  appellant. 

Under  the  bye-laws  of  the  Shrewsbury  School 
Board  the  parent  of  every  child  not  less  than  five 
or  more  than  thirteen  years  of  a^;^  shall  cause 
such  child  to  attend  school  unless  there  shall  be  a 
reasonable  excuse  for  non-attendance. 

Dumaa  for  the  appellant. 

/.  E.  Banhe8  for  the  respondent. 

DARLiNa,  J. — This  appeal  must  be  dismissed. 
The  justices  were  quite  right.  No  doubt  they 
thought  the  man  quite  honest,  and  so  the  penalty 
was  small. 

Channsll,  J.  concurred.      .        _  . .     .      , 

AppecU  dtsmxsaed. 

Solicitors  for  the  appellant,  Bidsdale  and  Son, 
for  John  Walton,  Shrewsbury. 

Solicitors  for  the  respondent,  Bell,  Steward, 
May,  and  Kow,  for  Kow  and  Son,  Shrewsbury. 


Wednesday,  May  3, 1899. 

(Before  Dabling  and  Channbll,  JJ.) 

Mathbb  (app.)  v,  Lawbbncb  (resp.).  (a) 

Employment  summons  against  parent  ofchUd^^ 
*'  Purposes  of  gain  " — Elementary  Education  Act 
1876  (39  &  40  Vict  c.  79)  m.  5,  6.  47. 

A  liivisional  superintendent  of  the  L,  School  Board 
took  otU  a  summons  aaainst  L.,  under  the 
Elementary  Education  Act  1876,  s.  6,  on  the 
ground  that  he  was  employing  his  daughter 
E,  L.,  who  should  have  been  attending  school, 
for  the  "purposes  of  gain,**  and  thereby  contra- 
vening sect,  47  of  the  same  Act,  The  evidence 
was  to  the  effect  that  the  child  was  not  employed 
directly  for  the  purposes  of  gain,  hut  that  she 
was  kept  at  home  to  do  the  housework  in  order  to 
enahle  her  mother  to  go  out  and  earn  money. 
The  magistrates  dismissed  the  summ,ons,  and  the 
School  Board  appealed. 

Held,  that  the  child  was  not,  in  the  circumstances, 
employed  for  the  purposes  of  gain,  and  that  the 
father  had,  consequently,  not  contravened 
sect.  47  of  the  Act, 

Special  case  stated  by  two  justices  of  the  County 
of  London. 

The  appellant,  a  divisional  superintendent  of 
the  London  School  Board,  took  out  a  summons, 
under  sect.  6  of  the  Elementary  Education  Act 
1876  a^inst  the  respondent  charging  him  with 
employmg  his  daughter,  who  was  within  school 
age,  for  the  purposes  of  gain  contrary  to  sect  47 
of  the  same  Act. 

The  facts,  as  stafed  in  the  case,  were  as  follows : 

The  respondent.  Lawrence,  works  as  a  Venetian 
blind  painter.  His  family  compnses  two  sons, 
aged  respectively  twenty-one  and  eighteen  years, 
who  live  at  home  with  their  father  and  mother 
and  go  out  to  work,  Edith  Lawrence,  in  respect 
of  whom  the  summons  was  taken  out,  and  two 
jounger  children. 

The  respondent's  wife  frequently  goes  out  to 
work,  for  which  she  receives  on  an  average  about 
10s.  a  week,  and  in  order  to  enable  her  to  leave 
home  more  frequently  the  respondent  kept  Edith 
Lawrence  away  from  school,  during  the  whol^  of 
the  day,  from  the  7th  Nov.  to  the  I6th  Dec.  1898. 

(a)  Beported  by  J.  Andrew  Strabah,  Esq.,  Barriit«r-*t-Lftw. 


During  that  time  the  child  was  engaged  in 
general  housework  and  in  preparing  the  meals  for 
the  family. 

It  was  admitted  that  Edith  Lawrenoe  had  not 
obtained  such  a  certificate  as  is  mentioned  in 
sect.  5,  sub-sect  2,  of  the  Elementary  Education 
Act  1876,  and  that  she  did  not  come  within  any 
of  the  exceptions  contained  either  in  that  sub- 
section  or  in  sect.  9  of  the  same  Act. 

It  was  also  admitted  that,  had  she  been  sent  to 
school  during  the  period  that  she  was  engaged  in 
house  work  at  home,  her  mother  would  not  have 
been  able  to  earn  so  much  money  as  she  had 
actually  done. 

The  appellant  contended  before  the  justices 
that  the  respondent  came  within  the  meaning  of 
sect.  47  of  the  Elementaiy  Education  Act  1876, 
inasmuch  as  he  made  use  of  his  daughter's 
services  at  home  in  order  to  enable  his  wife  to 
earn  money. 

The  justices,  however,  were  of  opinion  that  the 
work  done  by  Edith  Lawrence  did  not  amount  to 
employment  **  in  any  labour  exercised  by  way  ot 
trade  or  for  the  purposes  of  gain,"  and  dismissed 
the  summons. 

The  Elementary  Education  Act  1876  provides 
as  follows : 

Ssot.  4.  It  shall  be  the  duty  of  the  panot  of  evary 
child  to  oauie  Bnoh  child  to  recoive  efficient  elementaiy 
initrnotion  ia  reading,  writing,  and  arithmetic,  and  if 
Bnoh  parent  fail  to  perform  Bnoh  dntj,  he  shall  be  liable 
to  saoh  orders  and  penalties  as  are  provided  by  tins 
Act. 

Sect.  5.  A  person  shall  not  take  into  his  employment 
(except  as  hereinafter  in  this  Aot  mentioned  in  this  Act 
mentioned)  any  child  (1)  who  is  under  the  age  of  ten 
'years,  or  (2)  who,  being  of  the  age  of  ten  years  or 
upwards,  has  not  obtained  snoh  oertifloate  either  of  his 
proficiency  in  reading,  writing,  and  elementary  arith- 
metic, or  of  previnna  dae  attendance  at  a  oertified  oAoieDt 
school,  as  is  in  this  Aot  in  that  behalf  mentioned,  nnless 
snoh  child,  being  of  the  age  of  ten  years  or  upwards, 
is  employed,  and  is  attending  school  in  aooordanoe  with 
the  provisions  of  the  Factory  Acts,  or  of  any  bye-law  of 
the  local  aathority  (hereinafter  mentioned)  made  under 
section  seven ty-f oar  of  the  Elementary  Education  Aot 
1870,  as  amended  by  the  Elementary  Education  Act 
1873  and  this  Act,  and  sanctioned  by  the  Ednoation 
Department. 

Sect.  6.  Every  person  who  takes  a  child  into  his  em- 
ployment in  contravention  of  this  Aot  shall  be  liable,  oo 
summary  conviction,  to  a  penalty  not  exceeding  loattj 
shillings. 

Sect.  9.  A  person  shall  not  be  deemed  to  have  taken 
any  child  into  his  employment  contrary  to  the  pro- 
visions of  this  Act  if  It  is  proved  to  the  satisfaction  of 
the  coort  having  oognisanfte  of  the  case  either  (I)  that 
during  the  employment  there  is  not  within  two  mil0i« 
measuied  according  to  the  nearest  road,  from  the  rssi- 
dence  of  such  child  any  public  elementary  sofaool  open 
which  the  child  can  attend ;  or  (2)  that  snoh  employ- 
ment  by  reason  of  being  during  the  school  holidays,  or 
during  the  houn  during  which  the  school  is  not  open, 
or  otherwise,  does  not  interfere  with  the  efficient 
elementary  instruction  of  snoh  child,  and  that  the  child 
obtains  such  instruction  by  regular  attendanoe  for  foil 
time  at  a  certified  efficient  school  or  in  some  other  eqnaUj 
efficient  manner. 

Sect.  47.  A  parent  of  a  child  who  employs  such  ohild 
in  any  labour  exercised  by  way  of  trade  or  for  the  poT- 
poses  of  gain,  shall  be  deemed  for  the  purposes  d  this 
Act  to  take  such  child  into  his  employment. 

/.  B,  V.  Marchant  (A.  J,  Bam  with  him)  for 
the  appellant.  —  The  object  of  the  ElementaiJ 
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Educatioii  Act  1876  is  to  prevent  children  from 
\)&ng  employed  unless  they  are  over  school  age 
CO*  haif-timerSy  or  come  nnder  any  of  the  excep- 
^ns  mentioned  in  sect.  9.  In  this  case  the  child 
clearly  comes  nnder  the  mischief  which  the  Act 
was  designed  to  prevent.  [Channbll,  J. — 
The  father  ought  to  send  thecbild  to  school.  He 
18  liahle  to  be  fined  for  not  doing  so.]  The  fines 
are  so  small  as  to  b*«  ineifective.  I  submit  that 
this  is  a  case  of  employment  for  the  purposes  of 
gain,  as  defined  in  sect.  47.  The  result  of  the 
child  being  kept  away  from  school  to  do  the 
housework  is  that  the  mother  is  enabled  to  earn 
money.  Employment  does  not  necessarily  mean 
for  hire.  It  would  be  possible  by  such  meaos  as 
these  to  keep  a  child  at  home  during  the  whole 
period  of  school  age. 

The    respondent    was    not    represented     by 
oounseL 

Dablino,  J. — In  this  case  a  summons  was  taken 
tmder  sect.  6  of  the  Elementary  Education  Act 
1876  charging  the  father  of  a  child  within  school 
age  with  contravening  the  47th  section  of  the  Act, 
which  says  that  "a parent  of  a  child  who  employs 
such  child  in  any  labour  exercised  by  way  of  trade 
or  for  the  purposes  of  gain,  shall  be  deemed  for 
the  purposes  of  this  Act  to  take  such  child  into 
lus  employment."  The  magistrates  found  that 
the  child  was  kept  at  home  not  that  she  might 
earn  money,  but  that  her  mother  might  be  enabled 
to  go  out  and  follow  some  occupation,  which 
hrought  in  on  an  average  10s.  a  week.  On  this 
evidence  they  refused  to  convict,  and  I  think 
they  were  right  in  so  refusing.  Sect.  5  and  6  of 
the  Act  forbid  the  employment  of  children 
generally.  Sect.  47  covers  the  acts  of  parents,  but 
Uie  child  must  be  employed  by  way  of  trade  or 
for  purposes  of  gain.  What  was  meant  by  that, 
in  my  opinion,  was  direct  gain  to  the  employer. 
In  this  case  it  cannot  be  said  that  the  labour  of 
the  child  resulted  in  direct  tsain.  It  is  true  that 
the  mother  was  relieved  of  her  household  duties 
and  so  enabled  to  earn  money,  but  that  does  not 
seem  to  me  sufficient  to  bring  the  case  under  the 
section.    The  appeal  must  be  dismissed. 

Channbll,  J. — ^I  also  think  the  appeal  must 

be  dismissed.     It   seems  to    me  that  sect.  47 

was  framed  so  as  to  exclude  the  ordinary  case  of 

aomestic   employment.    Here    the    real    offence 

committed  by   the  father  was  not   sending  the 

child  to  school,  and  if,  as  we  have  been  told,  the 

fines  are  so  small  as  to  be  no  deterrent,  it  is  for 

the  Legislature  to  see  that  the  penalties  are  made 

effective.  j        ,  ,.      .      * 

Appeal  dismieaed. 

Solicitor  for  appellant,  C,  E,  Mortimer. 


Wechieeday,  May  3,  18d9. 

(Before  Dabling  and  Channbll,  JJ.) 

Rio.  v.  Ju8Ticb8  of  Kent  ;  Ex  parte  London, 
Chatham,  and  Doveb  Railway  Company,  (a) 

Appeal  against  aesessment  to  quarter  eessions — 
Serviee  of  notice  of  appeal — Betuonahle  notice 
-- Parish  councils  —  Parish  meetings  —  Local 
Qoveniment  Act  1894  (56  A  57  Vict.  c.  73), 
«.  5  (1)  (2)  (a)  (b),  6  (1)  (c)  (i),  19  (5)  (6),  52  (5). 

The  L.  C.  A  D.  Bailway  Company  appealed  to 
quarter  sessiora  ctgainst  the  assessments  for  the 

(«)Beport8d  by  J.  Ahdeiw  Staahah,  Eiq.,  Barrlater-ftt-Law. 


poor  rate  made  on  their  property  in  eleven 
parishes  in  the  county  of  K.  Seven  of  these 
parishes  had  parish  councils,  and  the  remaining 
four  had  parish  meetings.  When  the  appeal 
cams  before  the  justices^  the  respondents  raised 
the  point  that  the  company  had  not  served  notice 
of  appeal  against  the  rate  within  proper  tims  on 
the  parish  councils ,  and  the  justices  refused  to 
enter  and  respite  the  appeal  with  a  view  to 
proper  notice  being  served.  Nothing  was  said 
about  the  parishes  which  had  parish  meetings 
only.  A  rule  nisi  was  then  obtained  for  a 
mandamns  calling  on  the  justices  to  show  cause 
why  they  should  not  enter  and  respite  the 
appeal  in  order  to  enable  notices  to  be  properly 
served  on  the  parish  councils. 

Held,  that  the  parish  councils  should  be  served 
with  notice,  and  that,  as  notices  had  iwt  been 
served  in  proper  tims  upon  them,  there  was  no 
appeal  that  could  be  entered  and  respited. 

HeM  also  that,  as  the  rule  nisi  only  mentioned 
parish  councils,  it  was  not  necessary  to  decide 
whether  parish  meetings  should  be  served  uoith 
notice  of  appeal  or  not. 

Bulb  nisi  for  a  mandamus  to  justices. 

The  following  facts  appeared  from  the  affi- 
davits:— 

In  Feb.  1898  the  Assessment  Committee  of  the 
Mailing  Union  in  the  ConnW  of  Kent  increased 
the  London,  Chatham,  and  Dover  Bailway  Com- 
pany's assessment  in  each  of  the  parishes 
of  Addington,  Allington,  Aylesford,  Ditton, 
Ightham,  Leyboume,  East  Mailing,  West  Mai- 
ling, OfFham,  Byarsh,  and  Wrotham  to  a  total 
gross  estimated  rental  of  6261 Z.  j)er  annum. 

On  the  12th  March  notices  of  objection  to  ike 
valuation  list  were  duly  given.  Some  negotia- 
tions with  a  view  to  a  settlement  then  ensued,  but 
eventually  on  the  15th  Sept.  the  clerk  to  the 
assessment  committee  informed  the  company 
that  the  committee  had  decided  to  support  the 
figures  of  their  own  surveyor. 

On  the  26th  Nov.  notices  of  appeal  against  the 
assessment  wei*e  duly  served  by  the  company 
upon  the  overseers  of  each  of  the  above-mentioned 
parishes  other  than  Allington  and  East  Mailing 
(the  demands  for  rates  not  having  been  made  as 
regards  those  two  parishes)  and  upon  the  clerk  to 
the  assessment  committee. 

On  the  6th  Dec.  notices  of  appeal  were  sent  to 
the  overseers  of  the  parishes  of  Allington  and 
West  Mailing  and  also  to  the  clerk  to  the  assess- 
ment committee. 

On  the  22nd  Dec.,  in  an  interview  with  the 
solicitor  to  the  company,  a  representative  of  the 
solicitor  to  the  assessment  committee  pointed 
out  that,  in  conseq^uence  of  the  Local  Govern- 
ment Act  1894,  service  of  notice  of  appeal  against 
assessment  addressed  to  the  overseers  of  a  parish 
was  not  sufficient,  and  that  the  notices  of  appeal 
should  be  served  on  the  parish  councils. 

On  the  22nd  Dec.  notices  of  appeal  were  posted 
by  the  company  at  5.20  p.m.,  addressed  to  the 
clerks  of  the  parish  councils  of  the  above- 
mentioned  eleven  parishes.  All  the  notices  were 
notices  of  appeal  to  the  quarter  sessions  to  be 
holden  at  Maidstone  on  the  5th  Jan.  1899.  It 
hdid  previously  been  agreed  on  between  the 
parties  that  the  parish  of  Ightham  should  be 
taken  as  a  test  case. 

There  was  some  divergence  of  statement  in  the 
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respective  affidavits  as  to  what  actually  took 
plaice  when  the  appeals  came  on  for  hearing  at 
Quarter  sessions.  It  appears,  however,  that  counsel 
for  the  assessment  committee  submitted  that  the 
appeals  must  fail  on  the  ground  that  notice  had 
not  been  served  on  the  parish  councils  in  proper 
time — ^twelve  days'  notice  only  beins  given  instead 
of  fourteen  days.  On  befaialf  of  the  railway 
company  it  was  contended  that,  even  if  it  was 
necessary  to  serve  the  parish  councils  with  notice 
as  well  as  the  overseers — which  was  denied — the 
justices  should  enter  and  respite  the  appeals  to 
the  ensuing  sessions  in  order  to  enable  further 
and  better  notice  to  be  given  to  the  parish 
councils.  The  justices,  however,  refused  to  do  so, 
and  dismissed  tue  whole  eleven  appeals  with  costs. 
As  a  matter  of  fact,  in  four  out  of  the  eleven 
parishes — AUington,  Addington,  Leyboume,  and 
Wrotham — there  were  no  parish  councils,  but  only 
parish  meetings,  but  this  point  was  not  raised  at 
quarter  sessions,  nor,  as  will  be  seen,  are  parish 
meetings  mentioned  in  the  rule  nin,  A  rule  nin 
was  then  obtained  calling  on  the  justices  of  the 
county  of  Kent  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  them  com- 
manding them  to  enter  or  cause  to  be  entered 
continuances  from  session  to  session  to  the  next 
general  quarter  sessions  upon  the  several  appeals 
of  the  railway  company  against  the  several  rates 
or  assessments  made  for  the  relief  of  the  poor 
of  the  several  eleven  parishes,  and  to  hear  and 
determine  the  merits  of  the  said  several  appeals 
— ^notice  of  the  order  to  be  given  to  the  Assess- 
ment Committee  of  the  Mailing  Union,  the  over- 
seers and  the  parish  councils  of  the  said  several 
parishes  in  the  meantime. 

The  following  statutes  were  referred  to  in  the 
arguments  of  counsel : 

17  Geo.  2,  c.  38 : 

Sect.  4.  In  oase  any  person  or  persons  shall  find  him, 
her,  or  themselves  aggrieved  by  any  rate  or  asteesment 
matfle  for  the  relief  of  the  poor  ...  it  shall  and 
may  be  lawful  for  snoh  person  or  persons  .  .  .  giving 
reasonable  notice  to  the  ohnrohwardens  er  overseers  of 
the  poor  of  the  parish  ...  to  appeal  to  the  next 
general  or  quarter  sessions  of  the  peaoe  for  the  ooonly 
.     .     where  snch  parish  lies  and  the 

jnstioee  of  the  peaoe  there  assembled  are  hereby  aatho- 
rised  and  required  to  receive  snch  appeal,  and  to  hetf 
and  finally  determine  the  mme ;  bat  if  it  shall  appear 
to  the  said  jnstioee  that  reasonable  notioe  was  not  given, 
then  they  shall  adjourn  the  said  appeal  to  the  next 
quarter  sessions,  and  then  and  there  finally  hear  and 
determine  the  same. 

41  Geo.  3,  0.23: 

Sect.  4.  From  and  after  the  passing  of  this  Act,  all 
notices  of  appeal  from  or  against  any  rate  or  assessment 
made  for  the  relief  of  the  poor  .  .  .  shall  be  in 
writing,  and  shall  be  signed  by  the  person  or  persons 
giving  the  same  .  .  .  and  such  notices  of  appeal 
shall  be  delivered  to  or  left  at  the  places  of  abode  of  the 
churchwardens  and  overseers  of  the  poor  of  the  parish 
.  .  .  or  any  two  of  them,  and  the  particular  oAuses 
or  grounds  of  appeal  shall  be  stated  and  specified  in 
snch  notice. 

12  &  13  Vict.  c.  45 : 

Sect.  1.  In  every  case  of  appeal  ...  to  any 
court  of  general  or  quarter  sessions  of  the  peace  fourteen 
clear  days'  notice  of  appeal  at  least  shall  be  given,  aod 
such  shall  be  sufficient  notice,  any  Act  or  Acts,  or  any 
rale  or  practice  of  any  court  or  courts,  to  the  contrary 
notwithstanding. 


The  Local  Government  Act  1884  (56  &  57  Victw 
c.  73) : 


Sect.  5. — (1.)  The  power  and  duty  of  appointing  ty 
seers  of  the  poor,  and  the  power  of  appointing  and 
Yoking  the  appointment  of  an  aesistant  overeeer, 
every  rural  parish  having  a  parish  counoil,  shall  be 
transferred  to  and  vested  in  the  parish  ooanoil,  and 
that  council  shall  in  each  year  at  their  annual  meetaar 
appoint  the  overseers  of  the  parish,  and  shall  as  soon  aa 
may  be  fill  any  oasnal  vacancy  occurring  in  the  office  of 
overseers  of  the  parish.  (2.)  As  from  the  appointed  day 
(a)  the  churchwardens  of  every  rural  parish  shall  oease 
to  be  overseers,  and  an  additional  number  of  overaeera 
may  be  appointed  to  replace  the  churchwardens  ;  and  (b) 
references  in  any  Act  to  the  churchwardens  and  otct- 
seers  shall,  as  respeots  any  rural  parish,  except  so  far  as 
those  references  relate  to  the  affairs  of  the  Chnrob,  be 
construed  as  references  to  the  overseers. 

Sect.  6. — (1.)  Upon  the  pariah  ooonoilof  a  nual  pariah 
coming  into  office,  there  ahall  be  transferred  to  that 
council  (e)  the  powers,  duties,  and  liabilities  of  the  over* 
seers,  or  of  the  churchwardens  and  overseers  of  the 
parish  with  respect  to  (i.)  appeals  or  objections  by  them 
in  reepeot  of  the  valuaticm  Ust,  or  appeals  in  reepeot  of 
the  poor  rate,  or  county  rate,  or  the  basis  of  the  county 
rate. 

Sect.  9.  In  a  rural  parish  not  having  a  separate  parish 
council,  the  following  provisions  shall,  as  from  the  ap- 
pointed day,  but  subject  to  provisions  made  by  a  groap- 
ing  order,  if  the  parish  is  grouped  with  some  other 
parish  or  parishes,  have  effect :  (5.)  The  power  and  duty 
of  appointing  the  overseers,  and  of  notifying  the  appoint- 
ment, and  the  power  of  appointing  and  revoking  the  ap- 
pointment of  an  assistant  overseer,  shall  be  transferred 
to  and  vest  in  the  parish  meeting.  (6.)  The  chairman  of 
the  parish  meeting  and  the  overseers  of  the  pariah  ahall 
be  a  body  corporate  by  the  name  of  the  ohairman 
and  overseers  of  the  pariah,  and  shall  have  perpetual 
succession,  and  may  hold  land  for  the  purposes  of  the 
parish  without  licence  in  mortmain;  but  shall  in  all 
respeots  act  in  manner  directed  by  the  parish  meeting, 
and  any  act  of  such  body  corporate  shall  be  executed 
under  the  hands,  or  if  an  instrument  under  seal  is 
required,  under  the  hands  and  seals,  of  the  said  chairman 
and  overseers. 

Sect.  52. — (5.)  All  enactments  in  any  Act,  whether 
general  or  local  and  personal,  relating  to  any  powets, 
duties,  or  liabUities  transferred  by  this  Act  to  a  pariah 
council  or  parish  meeting  from  justices  or  the  vestry,  or 
overseerd,  or  churchwardens  and  overseers,  shall,  subject 
to  the  provisions  of  this  Act  and  so  far  as  oiroumstanoss 
admit,  be  construed  as  if  any  reference  therein  to 
justices  or  to  the  vestry,  or  to  the  overseers,  or  to  the 
churchwardens  and  overseers,  referred  to  the  parish 
council  or  parish  meeting  as  the  case  requires,  and  the 
said  enactments  shall  be  construed  with  such  modifica- 
tions as  may  be  necessary  for  carrying  this  Act  into 
effect. 

Morton  Smith  showed  cause. — By  17  Geo.  2, 
c.  38,  s.  4,  and  41  Greo.  3,  o.  23,  s.  4,  persons  wishing 
to  appeal  asainst  the  rate  or  assessment  made  for 
the  relief  of  the  poor  must  serve  notioe  of  appeal 
in  writing  apon  the  churchwardens  and  overseers 
of  the  parish.  The  churchwardens  of  a  parish 
are  now  no  longer  overseers,  and  references  in 
any  Act  to  the  churchwardens  and  overseers  of  a 
rural  parish,  except  with  regard  to  church  affairs, 
are  to  be  construed  as  references  to  the  over- 
seers :  (See  the  Local  Grovemment  Act  1894,  s.  5 
(2),  (a)  and  (5).  The  same  Act  also  changes  the 
method  of  appointing  the  overseers,  and  transfers 
their  appointment  to  the  parish  council,  or,  in 
parishes  which  have  no  parish  councils,  to  the 
parish  meeting — see  sect.  5  (1)  and  sect.  19  (5). 
Moreover  the  Act  says — sect.  6  (1)  (e)  (i)— that 
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the  Dowersy  duties,  and  liabilities  of  the  overseers, 

<nr  cii  tbe  ehorchwardens  and  overseers  of  the 

parish  with  regard  to  appeals  in  respect  of  the 

poor  rate,  shaU    be  transferred  to    the   parish 

eounoil,  and  further — sect.  52  (5) — that  all  enact- 

■tftenta  in  anj  Act  lelating  to  any  powers,  duties, 

or  liabilities  transferred  by  that  Act  to  a  parish 

council  from  overseers   or   churchwardeos   and 

ovBTBeers,  shall  be  oonstraed  as  if  any  reference 

t-herein  to  overseers  or  churchwardens  and  over- 

aeers  referred  to  the  parish  council.    Therefore, 

for  OTerseers  and  churchwardens  in  the  earlier 

Acts,  which  make  notice  of  appeal  obligatory,  we 

must  now  substitute  the  parish  councu  in  those 

pcuishee  which  have  such  councils.  The  service  of 

notice  on  the  parish  council  thus  becomes  a  oon- 

ditioB  precedent  to  appeaL    Then  as  to  the  time 

within  which  notice  must  be  senred,  17  Geo.  2, 

s    4  says  "  reasonable  notice  "  must  be  given,  and 

that  is  defined  by  Baines's  Act  (12  k  13  Yict 

c  45),  s.  1,  to  mean  fourteen  days'  clear  notice. 

Here  there  was  only  twelve  days'  notice,  and 

therefore  the  notice  was  bad.  Further,  in  parishes 

which  have  not  parish  councils,  either  the  parish 

naeeting  or  the  chairman  of  the  parish  meeting 

and  tM  overseers,  who  are  constituted  a  bodv 

corporate  by  rhe  Local  Grovemment  Act   1894, 

a- 19  (6)  should  be  served  with  notice  of  appeal. 

Lrfutly  Eea.  v.   The  InhabUants  of  Bhircoat  (28 

L.  J.   224,  M.    C.)    proves    that    the  justices 

may  ezerdBe   their    oiscretion   with    regard  to 

entering  and  respiting  such  appeals. 

A,  WiUU  {BoyUf  Q.G.  with  him)  in  support  of 
the  role. — As  regards  reasonable  notice  i  rely  on 

Reg.  V.  Eyre  26  L.  J.  15,  M.  C.  ; 

Reg,  V.  The  JuUiees  of  Kent,  L.  Sep.  6  Q.  B.  132. 

When  the  notice  is  reasonable  the  justices  are 
bound  to  enter  and  respite  the  appeal.  As  to  the 
nsoessity  of  serving  notice  on  the  parish  council, 
the  Local  Government  Ace  1894  contains  no 
express  provision  that  notice  of  appeal  against 
assessments  shall  be  served  on  the  parish  council. 
In  any  case,  I  submit  that  there  is  no  need  to 
flerve  the  parish  meeting  or  the  chairman  and 
overseers  of  the  parish  with  notice  of  appeal. 

Dabunq,  J. — I  think  that  this  rule  should  be 
discharged.  It  seems  clear  that  in  case  of  an 
appeal  against  a  rate  or  assessment  made  for  the 
rdief  of  the  i>oor,  the  parish  council  should  be 
served  with  notice.  Thac  being  so,  proper  notice 
was  not  given  in  this  case  to  the  parish  councils, 
and  consequently  there  was  really  no  appeal 
which  the  justices  could  enter  and  respite.  What 
I  have  said  applies,  of  course,  only  to  the  seven 
parishes  which  have  parish  councils.  With 
tegard  to  the  other  four,  which  have  not  parish 
councils  but  only  parish  meetings,  the  point  does 
not  appear  to  have  beau  raised  at  quarter  sessions, 
and  tbe  matter  was  brought  before  the  justices  as 
if  there  existed  no  difference  between  the  various 
parishes.  In  that  case  we  are  not  called  upon,  I 
think,  to  decide  who  ought  to  be  served  with 
notice  of  appeal  in  parishes  which  have  not  parish 
councils. 

Ghahkbll,  J. — I  agree  that  the  rule  should  be 
discharged.  The  sessions  had  not  jurisdiction 
either  to  hear  or  to  enter  and  respite  such  an 
appeal,  as  proper  notice  had  not  been  served  on 
tEe  parish  councils.  As  the  rule  nin  mentions 
only  parish  councils,  and  the  point  as  to  parish 
meetings  was.. never   raised   at   all   before  the 


justices,  it  is  not  necessary  for  us  to  decide 
whether  parish  meetings  should  be  served  with 
noUoe  or  not.  ^^  dUoharged. 

Solicitors  for  the  respondents,  Kaya  and  Jones, 
for  H.  D.  Wildes,  West  Mailing. 

Solicitors  for  the  railway  company,  /.  Lewis 
Morgan. 

May  4  and  5, 1899. 

(Before  DABLina  and  Ohannsll,  JJ.) 

FuLFOBD  (app.)  V.  Blatchfobd  (reap.),  (a) 

Public  Health  Acta — Deposit  of  plans  of  building 
described  otherwise  than  <u  a  dwelling-house — 
Subsequent  deposit  of  revised  plans  for  domestic 
conversion — Building  used  for  the  purposes  of 
habitation  —  Prosecution  —  Public  Health  Act 
1875  (38  ife  39  Vict  c,  55)  ss.  158,  159— Pwdttc 
Health  Acts  Amendment  Act  1890  (53  &  54  Vict, 
c.  59),  s.  33. 

Plans  of  a  new  building  were  deposited  with  a 
sanitary  authority  in  May  1894  describing  the 
building  otherwise  than  as  a  dwelling-house, 
and  were  duly  approved  and  passed.  On  the 
2idth  March  1898  plans  of  cUterations  to  the 
building  described  as  **  revised  plans  of  pro- 
posed domestic  conversion,"  were  also  deposited 
with  the  borough  surveyor,  but  were  never  either 
approved  or  disapproved  in  writing  by  the 
sanitary  authority.  The  proposed  alterations 
were  carried  out  before  the  3ra  Oct.  1898.  Between 
the  24<A  Oct.  and  the  ^th  Nov  the  occupier^s 
wife  and  child  lived  on  the  premises.  On  the 
\ith  Dec,  1898  the  occupier  was  charged  before 
the  magistrates  with  wUfuUy  using  within  the 
above-mentioned  dates  the  premises  for  the  pur- 
pose of  habitation  by  a  person  other  than  a 
person  placed  therein  to  take  care  thereof  and 
the  family  of  such  person,  contrary  to  sect.  33  of 
the  Public  Health  Acts  Amendment  Act  1890. 
It  was  contended  on  behalf  of  the  defendant 
that  the  alterations  to  the  premises  set  out  in  the 
plans  deposited  on  the  2Sth  March  were  for  the 
conversion  into  dwelling-houses  of  buildings  not 
originally  constructed  for  human  habitation 
within  the  meaning  of  sect.  159  of  the  Public 
Health  Act  1875 ;  that  the  sanitary  authority 
within  one  month  should  have  signified  in  torit- 
ing  their  approval  or  disapproval  of  the  same 
pursuant  to  sect,  158  of  that  Act ;  and  thai  the 
sanitary  authority  not  having  signified  such 
approval  or  disapproval  no  proceedings  could  be 
taken  against  the  defendant  under  sect.  33  of  the 
Act  of  1890.  The  magistrates  upheld  that  conten- 
tion, and  dismissed  the  case. 
Held,  on  appeal  to  the  Divisional  Court,  that 
sect.  33  oj  the  Public  Health  Acts  Amendment 
Act  1890  had  been  contravened,  and  that  the  case 
m,ust  go  back  for  a  conviction. 
Special  case  stated  by  justices  of  the  coanty  of 
Devon. 

The  following  were  the  material  paragraphs  of 
the  case : — 

1.  At  a  petty  sessions  holden  at  Okehampton, 
in  the  county  of  Devon,  on  the  14th  Dec.  1898  on 
an  information  of  Greorge  L.  Fulford,  town  clerk 
of  the  Borough  of  Okebampion,  acting  on  bedalf 
of  tbe  Major,  aldermen,  and  burgesses  as  the 
urban  sanitary  authority  (hereinafter  called  tbe 

(a)  Reported  by  J.  Ajid&kw  SiJiAflAK,  Esq.,  JB&rriBteiHkt-Law.    • 
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appellants)  against  George  Kerdake  Blatchford 
(hereinafter  called  the  respondent'),  the  informi- 
tion  stated  as  follows :  That  the  Borongh  of  Oke- 
hamp^on  is  an  urban  sanitary  district  wherein 
the  Public  Health  Acts  Amendmeat  Act  1890, 
part  3,  was,  on  the  5th  Jnne  1893,  adopted  nnder 
the  provisions  of  the  said  Act,  and  that  the  plan 
of  a  certain  building  within  the  said  district,  viz., 
a  building  called  or  known  as  Nos.  10  and  12,  The 
Arcade,  Okehampton,  now  in  the  occupation  of 
G.  K.  Blatchford,  was,  in  pursuance  of  the  bye- 
laws  with  respect  to  new  streets  and  buildings 
in  force  in  the  said  district,  deposited  with  the 
said  authority,  and  that  in  the  said  plan  the  said 
building  is  described  otherwise  than  as  a  dwelling 
house,  and  that  the  said  G.  K.  Blatchford  on  and 
from  the  24th  Oct.  1898  until  the  8th  Nov.  1898 
did  wilfully  use  the  said  building  for  the  purpose 
of  habitation  by  a  person  other  than  a  person 
placed  therein  to  take  care  thereof,  and  the  family 
of  such  person,  contrary  to  the  Public  Health 
Acts  Amendment  Act  l£i90,  s.  33. 

2.  The  said  defendant  was  charged  with  so 
acting  as  stated  in  che  said  information,  and  the 
Slid  charge  was  heard  and  determint;d  by  us,  and 
upon  such  hearing  the  complaint  was  dismissed. 

4.  The  following  admissions  were  made  and 
agreed  to  by  the  appellants  and  the  respondent 
respectively :  (a)  That  the  bje-laws  passed  by  the 
appellants  in  1886  were  in  force  in  the  Borough  of 
Okehampton.  (6)  That  the  Public  Health  Aoto 
Amendment  Act  1890  had  been  duly  adopted  by 
the  appellants,  (c)  That  a  notice  was  giren  on 
the  lOch  May  1897  to^  tbe  respondent  and  others 
to  cease  from  occupying  the  premises  known  as 
the  Arcade,  as  a  dwellmg-house.  (d)  That  the 
name  of  the  respondent  appears  in  the  rate  book 
of  the  borough  as  occupier  of  the  premises  10  and 
12,  The  Arcade  aforesaid. 

5.  Bye-laws  53,  54,  57,  and  58  of  the  borough 
made  nursnant  to  sect.  157  of  the  Public  Health 
Act  1875,  and  above  referred  to,  are  as  follows  : 

53.  Every  pereon  who  shall  ereot  a  new  domeetio 
building  shall  provide  in  front  of  such  bailding  an  open 
spAce,  whioh  shall  be  free  from  any  erection  tber«»on 
above  tht.  level  of  the  ground  except  any  portico,  porch, 
step,  or  other  like  projection  from  such  building,  or  any 
gate,  fence,  or  wall  not  exceeding  7ft.  in  height,  and 
whioh  meafiured  to  tbe  boundary  of  any  lands  or  premidea 
immediately  opposite  or  to  tbe  opposite  aide  of  any  street 
whioh  such  baiiding  may  front,  shall  thronghout  the 
whole  line  of  frontage  of  such  building  extend  to  a 
distanoe  of  24ft.  at  the  least,  such  distance  being 
measured  in  every  case  at  right  angles  to  the  external 
face  of  any  wall  of  such  building  whioh  shall  front  or 
abut  on  such  open  space.  A  person  who  shall  make 
any  alteration  in  or  addition  to  such  building  shall  not 
by  such  alteration  or  addition  diminish  the  extent  of 
open  space  provided  in  parauance  of  this  bye-law  in  con- 
nection with  buoh  builaioga. 

54.  Every  person  who  shall  ereot  a  new  domeatio 
building  ahall  provide  in  tbe  rear  of  auoh  onildiog  an 
open  apace  excluaively  belonging  to  auoh  building  and 
of  an  aggregate  extent  of  not  le«B  than  150  aquare  feet, 
and  free  from  any  erection  thereon  above  the  level  of 
the  ground  except  a  water-oloaet,  earth  closet  or  privy, 
and  an  ashpit.  He  ahall  cauae  auch  open  apaoe  to 
extend  laterally  throughout  the  entiie  width  of  auoh 
boildiDg,  and  he  ahall  oauae  the  diatanoe  aoroea  auoh 
open  apaoe  from  every  part  of  such  budding  to  the  boun- 
dary of  any  lands  or  premiaea  immediately  opposite  or 
adjoining  tbe  site  of  auoh  building  to  be  not  less  in  any 
OAse  than  10ft.    If  the  height  of  auoh  building  be  15ft., 


he  ahall  oanse  sueh  distance  to  be  15ft  at  the  least.  If 
the  height  of  anoh  building  be  25ft.,  he  shall  oanse  wmA 
diatanoe  to  be  20ft.  at  the  least.  If  the  height  of  anaeh 
building  be  35ft.  or  exoaed  35ft.,  he  shall  oausa  aaeh 
diatanoe  to  be  25ft.  at  the  least.  A  psnoai  who  shall 
make  any  alteration  in  or  addition  to  suoh  boildiiic^ 
shall  not,  by  anoh  alteration  or  addition,  diminiah  the 
aggregate  extent  of  open  apace  provided  in  puraoanoe 
of  thia  bye-law  in  oonneotion  with  anoh  building,  or  in 
any  other  reepeot  fail  to  comply  with  any  pvoviaioxk  of 
thia  bye-law.  For  tbe  purposes  of  this  bye-law,  the 
height  of  auch  building  ahall  be  meaauradnpwarda  from  the 
level  of  the  ground  over  whioh  auoh  open  space  ahall 
extend  to  the  level  of  half  the  vertioal  height  of  tbe 
roof  or  to  the  top  of  the  parapet,  whichever  may  be  the 
higher. 

55.  Every  peraon  who  ahall  ereot  a  new  doBsatae 
building  shall  oonatruot  in  tbe  wall  of  eaoh  stoiey  of 
anoh  building  whiok  ahall  immediately  firont  or  abut  am 
suoh  open  apaoea  aa,  in  pnrananoe  of  the  bye-lavs  in 
that  behalf,  ahall  be  provided  in  oovneotion  with  awA 
building  a  anfRcient  number  of  anitable  windows,  in  aoob 
a  manner  and  in  auch  a  poaitios  that  eaoh  of  anoh  windows 
ahall  afford  effectual  meana  of  ventilation  by  direct  com- 
munication with  the  external  air. 

57.  Every  peraon  who  ahall  erect  a  new  building  ahall 
oonatruot  in  every  habitable  room  of  auch  building  one 
window  at  the  leaat  opening  directly  into  the  external 
air,  and  he  ahall  oauae  the  total  area  of  anoh  window, 
or  if  there  be  more  than  one,  of  the  several  wiadonps 
(dear  of  the  sash  frames,  to  be  equal  at  tbe  least  to 
one-tenth  of  the  floor  of  anoh  room.  Snob  person 
shall  also  oonsbnot  every  amoh  window  so  that  one-half  at 
the  leaat  may  be  opened,  and  ao  that  tbe  opening  may 
extend  in  every  oase  to  the  top  of  the  window. 

58.  Every  person  who  ahall  ereot  a  new  domestio  build- 
ing shall  oanae  every  habitable  room  of  anoh  building 
which  ia  without  a  fireplace  and  a  flue  properly  oon- 
atruoted  and  properly  connected  with  anoh  fireplace,  to  be 
provided  with  apeoial  and  adequate  means  of  ventilatian 
by  a  sufficient  aperture  or  air  shaft,  wbieh  shall  provide 
an  nnobstmoted  area  of  100  square  inobes  at  tbe  least 

7.  Evidence  was  given  by  tbe  town  clerk  of  the 
borongh  that  Mrs.  Blatchford,  the  defendant's 
wife,  lived  on  the  premises  10  and  12,  The  Arcade 
(which  were  nsed  as  a  shop)  from  the  24th  Oct. 
to  the  8th  Nov.,  and  that  the  defendant  himself 
had  been  on  the  premises  between  those  dates. 

8.  The  borouffh  snrveyor  gave  evidence  as 
follows:  That  the  plans  of  the  Arcade  were 
deposited  with  him  by  the  owner  in  18d4;  that 
the  buildings  are  alternately  described  therein  as 
"shop  and  office **  on  the  gpronnd  floor,  and  on 
the  first  floor  "  show  room  and  office  "  alternately ; 
that  the  plans  were  submitted  as  plans  of  "  shops 
and  offices,"  and  the  bailding  is  described  other- 
wise than  as  a  dwelling-honse ;  that  the  air  space 
required  by  the  bye-laws  for  domestic  buildings 
is  24ft.  in  front  and  15ft.  in  the  rear  for  a 
bmlding  of  the  height  of  the  Arcade ;  that  tbe  air 
space  in  front  is  lift,  and  at  the  rear  an  aTerage 
oi  5ft.  On  cross-examination  the  witness  deposed 
that  plans  of  alterations  to  the  premises,  viz, 
plans  described  as  "revised  plans  of  proposed 
domestic  conversion*'  were  deposited  with  him 
on  the  28th  March  1898 ;  that  these  plans  were 
submitted  by  him  to  the  general  purposes  com- 
mittee of  the  council ;  that  the  council  bad  not, 
so  far  as  he  was  aware,  approved  or  disapproved 
of  these  plans  in  writing;  that  the  alterati<»8 
specified  m  these  plans  in  respect  of  Nos.  10 
and  12  were  carried  out  before  the  3rd  Oct.  1898. 
On  re-ezaminatioQ  the  witness  said  ihai  the  onlj 

1  plans  passed  by  the  council  were  tboee  proeonted 
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in  May  1894,  and  that  the  buildings  as  altered 
in.  aoeordanoe  with  the  plans  deposited  on  the 
28th  March  1898  did  not  comply  with  the  bye- 
I&WB,  there  being  no  sufficient  air  space. 

11.  It  was  submitted  on  behalf  of  the  defendant : 
<1)  That  there  was  no  sufficient  evidence  giren  of 
the  defendant  using  the  premises   contrary  to 
tbe  statute  between  the  dates  charged.     (3)  That 
Mrs.  Blatchford  was  a  person  placed  there  to 
take  care  of  the  premises.    (4)  That  inasmuch 
as  the  plans  deposited  on  the  28th  March  1898 
allowed  the  premises  described   as  a  dwelling- 
liouse  the  defendant  could  not  be  convicted  under 
aeot.  33  of  the  Public  Health  Acts  Amendment 
Act  1890.    (5)  That  the  alterations  to  the  pre- 
mises known  as  the  Arcade  set  out  in  the  plans 
deposited  on  the  28th  March  1898  were  for  the 
conversion  into  dwelling- houses  of  buildings  not 
criminally   constructed    for    human    habitation 
wi&in  the  meaning  of  sect.  159  of  the  Public 
Health  Act  1875 ;  that  the  plans  were  deposited 
with  and  delivered  to  the  borough  surveyor  on 
the  28th  March  1898 ;  that  the  town  council  as 
the  sanitary  authority  should  have  within  one 
month  signified  in  writing  their  approval  or  dis- 
approval of  the  same,  pursuant  to  sect.  158  of 
that  Act;  and  that,  not  having  signified  such 
approval  or  disapproval,  no  proceedings  could  be 
taken  against  the  defendant  under  sect.  33  of 
the  Pnbhc  Health  Acts  Amendment  Act  1890  as 
charged,  and  Clarke  v.  Bloomfield  (1  Times  L. 
Bep.  323)  was  quoted  in  support  of   the  con- 
tention. 

14.  We,  after  deliberation,  found  on  the  evi- 
dence as  facts :  (a)  That  there  was  sufficient 
evidence  of  the  defendants  having  used  the  pre- 
mises between  the  dates  charged  for  the  purposes 
of  habitation.  (6)  That  the  plans  deposited  with 
the  surveyor  on  the  28th  March  18^  were  dul^ 
and  properly  deposited,  (c)  That  the  town  council 
did  not  approve  or  disapprove  of  them  in  writing 
as  required  by  the  158ch  section  of  the  Public 
Health  Act  1875  within  one  month  from  the  dato 
of  such  depositing,  (d)  That  the  alterations  as 
shown  in  such  plans  were  carried  out  after  the 
expiration  of  such  month  and  before  the  date  of 
the  aUeged  offence. 

15.  We  also  found  (b)  that  the  plans  deposited 
with  and  delivered  to  the  borough  surveyor  on  the 
28th  March  1898  were  for  the  conversion  into  a 
dwelling-house  of  buildings  not  originally  in- 
tended for  human  habitation  within  sect.  159  o£ 
the  Public  Health  Act  1875,  and  that  the  town 
cocmcil,  acting  as  the  urban  sanitary  authority, 
should  have  approved  or  di(«pproved  of  them  in 
writing  as  provided  by  sect.  158  of  that  Act.  And 
that  not  having  done  so,  the  defendant  could  not 
be  convicted  under  sect.  33  of  the  Public  Health 
A.cts  Amendment  Act  1890  under  the  informa- 
tion as  charged. 

The  Public   Health    Act   1875    provides   as 

I      follows : 

Saoi  158.  Where  »  aotioe,  plan,  or  description  of 
•ny  work  is  required  by  any  bye-law  made  by  aa 
wbea  aothority  to  be  laid  before  that  authority,  tbe 
wban  authority  ahall,  within  one  month  after  the  same 
Ut  been  delivered  or  sent  to  their  surveyor  or  clerk, 
ngidly  in  writing  tbeir  approval  or  disapproval  of  the 
intended  work  to  the  person  propoeing  to  execute  the 
time;  and  if  the  work  is  oommenoed  after  euoh 
Botioe  of  disapproval,  or  before  the  expiration  of  euoh 
■Mmik  without  snoh  approval,  and  is  in  any  reepeot  not 


in  oonformity  with  any  bye-law  of  the  urban  authority, 
the  urban  authority  may  oanse  so  much  of  the  work  as 
bae  been  executed  to  be  pulled  down  or  removed. 
Where  an  urban  authority  incur  expensee  in  or  about 
tbe  removal  of  any  work  executed  contrary  to  any  bye- 
law,  such  authority  may  recover  in  a  summary  manner 
the  amount  of  euoh  expensee  either  from  the  person 
executiog  tbe  works  removed  or  from  the  pereon  causing 
the  works  to  be  executed,  at  their  discretion.  Where  an 
urban  authority  may  under  this  section  pull  down  or 
remove  any  work  begun  or  executed  in  contravention  of 
any  bye-law,  or  where  the  beginning  or  the  execution  of 
the  work  is  an  offence  in  respect  whereof  the  offender 
is  liable  in  respect  of  any  bye-law  to  a  penalty,  the 
exiatenoe  of  the  work  during  its  continuance  in  such  a 
form  and  state  as  to  be  in  contravention  of  the  bye-law 
ehall  be  deemed  to  be  a  continuing  offence,  but  a  penalty 
shall  not  be  incurred  in  reepeot  thereof  after  the  expira- 
tion of  one  year  from  the  day  when  the  offence  was 
committed  or  the  bye-law  was  broken. 

Sect.  159.  For  the  purpoeee  of  this  Act  the  re-erect- 
ing of  any  building  pulled  down  to  or  below  the  ground 
floor,  or  of  auy  frame  building  of  which  only  the  frame- 
work is  left  down  to  the  ground  floor,  or  the  conversion 
into  a  dwelling-house  of  any  building  not  originally 
constructed  for  human  habitation,  or  the  conversion  into 
more  than  one  dwelling-house  of  a  building  originall/ 
oonstrnoted  as  one  dwellmg- house  only,  shall  be  con- 
sidered the  erection  of  a  new  building. 

The  Public  Health  Acts  Amendment  Act  1890 
provides  as  follows : 

Sect.  83. — (1.)  Where  the  plan  of  a  building  has  been 
either  before  or  after  the  adoption  of  this  part  of  this  Act 
in  any  district,  deposited  with  a  local  authority  in  pursu- 
ance of  any  Act  of  Parliament  or  bye-law,  and  that  building 
is  described  therein  otherwise  than  as  a  dwelling-house, 
any  person  who  wilfully  u«es  or  kno^ringly  permits  to 
be  used  such  building  or  any  part  thereof  for  the 
porposes  of  habitation  by  any  person  othvr  than  the 
person  plaoea  therein  to  take  care  thereof,  and  tbe 
family  of  euch  pereon,  shall  be  guilty  of  an  offence 
under  this  section,  and  shall  be  liable  to  a  penalty  not 
exceeding  51.,  and  to  a  daily  penalty  not  exceeding  40«. 
(2.)  Provided  that  if  such  building  has  in  the  rear 
thereof  and  adjoining  and  exclusively  belonging  thereto 
such  an  open  space  as  is  required  by  any  Act  of  Parlia- 
ment or  bye-law  for  the  time  being  in  force  with  respect 
to  buildings  intended  to  be  used  as  dwelling-hoaaee, 
and  if  such  part  of  the  building  as  is  intended  to  be 
u«ed  as  a  dwelling-bouse  has  undergone  such  structural 
alterations,  if  any,  as  are  neoesary  in  the  opinion  of  the 
local  authority  to  make  it  flt  for  that  purpose,  the 
owner  may  use  the  same  as  a  dwelling-house. 

Duke,  Q.G.  and  Cddridge  for  the  appellants. 

A.  Foote,  Q.C.  and  Bodilly  for  the  respondent. 

Darling,  J. — ^In  this  case  I  think  that  the 
maf^istrates  came  to  a  wrong  conclusion,  and  that 
therefore  this  case  mast  be  sent  btick  to  them 
with  an  order  to  convict.  It  seems  to  me  that 
the  effect  of  what  was  done  was  to  briug  this 
case  within  seer.  33  of  the  Public  Health  Acts 
Amendment  Act  of  1890.  First  of  all,  a  plan 
of  this  building  was  deposited  with  the  proper 
authorities,  which  showed  the  building  to  be  other 
than  a  dwelling-house.  That  plan  was  afterwards 
altered — it  was  not  said  that  an  absolntely  new 
plan  was  sent  in,  which  showed  the  building  to 
DC  a  dwelling-house — but  the  original  plan  was 
in  some  respects  altered ;  and  the  first  plan 
having  been  called  '*  Arcade  *'  and  so  on,  it  was 
then  called  "Arcade,  revised  plan  of  proposed 
domestic  conversion."  Now  that  was  not  the 
second  proposed  domestic  conversion ;  it  was  the 
first  domestic  conversion,  whatever  that  means-— 
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the  first  domeBtic  conYersioxi  proposed.  There- 
fore it  was  not  a  plan  of  a  revised  domestic 
conversion — it  was  the  revised  plan.  What  was 
the  other  plan  ?  The  only  one  which  could  be 
revised  was  the  first  plan,  which  described  the 
building  as  otherwise  than  a  dwelling-hoQse.  I 
come  to  the  conclusion  that  the  second  was  not 
a  new  plan  at  all — it  was  an  alteration,  a  reri- 
sion  01  the  old  plan.  Tbe  revised  domestic 
conversion  did  not  come  to  very  much — it  did 
not  make  an  absolutely  new  building.  All  the 
dimensions  remain  the  same.  It  showed  a  few 
partitions,  and  a  small  skylight;  but  it  cannot 
be  said  to  be  a  new  plan ;  it  remains  the  plan, 
and  if  so,  it  is  the  plan  which  contravenes  sect.  33 
of  the  Act  of  1890.  Now,  if  we  decided  the 
other  way,  what  might  happen  P  This  building 
could  not  be  pulled  down.  Deciding  as  we  do, 
the  building  cannot  stand  as  it  is;  but  if  we 
decided  the  contrary  way,  it  is  clear  it  could  not 
be  pulled  down,  and  there  it  would  be  entitled  to 
remain,  because  the  time  has  run  out  in  which 
the  plim  of  it  might  have  been  disapproved.  If 
it  had  been  di<«approved,  the  building  could  not 
lawfully  have  been  erected,  but  through  neglect 
or  overaight  the  time  for  disapproval  has  run  out. 
But  although  the  owner  could  not  be  ordered 
to  pull  it  down,  the  magistrates  could  make  it 
so  impossible  for  anybody  to  occupy  it  that  it 
would  have  to  be  pulled  down.  The  magistrates 
could  have  the  person  occupying  it  summoned 
every  week  or  every  day  in  the  week  for  every 
ni^ht  people  were  allowed  to  occupy  the  place. 
They  could  convict  him  365  times  a  year  and 
impose  considerable  penalties,  and  by  that  meann 
he  would  either  have  to  desert  the  place,  or,  if 
he  wished  his  family  to  live  there,  he  would  have 
to  pull  it  down  and  rebuild  it.  Therefore  I  do 
not  think,  in  deciding  in  this  way,  that  we  are 
taking  a  technical  view,  but  even  if  we  were,  I 
do  not  think  we  are  doing  anything  but  sub- 
stantial justice. 

Chan  NELL,  J. — I  am  of  the  same  opinion. 
There  was  at  one  time,  before  the  deposit  of  the 
new  plans,  and  the  alterations  tbat  were  made  in 
pursuance  of  them,  a  building  there — these 
arcades  and  shops — which  was  a  building,  not  a 
dwelling-house,  and  of  which  a  plan  had  been 
deposited  showing  it  otherwise  than  as  a  dwelling- 
house.  Now,  sect.  33  of  the  Act  of  1890  talks 
about  "  the  plan  of  the  building."  and  so  on.  I 
quite  agree  with  Mr.  Foote  that  it  does  not  mean 
that  when  a  plan  has  once  been  deposited,  that  is 
to  remain  for  »ll  time  as  the  plan  of  the  bnilding, 
80  that  no  alteration  could  possibly  be  made. 
The  illustration  that  shows  that  clearly  is  that 
the  building  may  be  entirely  pulled  down  right 
away  to  tfa<^  ground,  and  then  you  may  have  an 
entirely  different  substituted  thing  altogether. 
So  that  having  once  deposited  the  plan,  it  does 
not  remain  for  all  time  "  the  plan  of  the  building.'* 
But  this  section  further  contemplates  that  there 
may  be  structural  alterations,  and  there  may  be 
structural  blterations  approved  by  the  local  autho- 
rity for  the  purpose  of  making  t ne  building  fit  to 
be  used  as  a  dwelling-house,  and  that,  although 
there  may  have  been  that,  still  it  may  not  be 
used  as  a  dwelling-house  because  there  may 
not  be  the  necessary  air  space.  It  follows, 
therefore,  that  the  mere  deposit  of  a  plan  of 
proposed  alterations,  for  the  purpose  of  making 
it  fit  for  use  as  a  dwelling-house,  cannot  turn 


that  plan  into  "  the  plan  of  the  building,"  within 
the  meaning  of  the  section ;  there  must  be  some- 
thing a  good  deal  more  than  that  to  have  soch  a 
result.  It  may,  of  oourse,  be  a  question  of  fact 
whether  or  not  circumstanoee  have  happened  in 
the  alteration  of  the  building  and  the  aepo«it  of 
further  plans,  which  do  away  with  the  old  plan 
as  being  "the  plan  of  the  building"  and  substitute 
another  different  plan  for  it.  But  in  the  first 
place  I  do  not  think  that  the  magistrates  have 
mtended,  in  this  case,  to  find  that  that  was  so 
as  a  fact;  and  in  the  next  place  I  do  not  think 
there  is  any  evidence  on  which  they  could  have 
so  found  it,  if  they  had  found  it.  It  seems  to  mA 
that  all  the  effect  of  the  deposit  of  these  revised 
plans  for  domestic  oonversion,  and  their  not 
having  been  disapproved  of  witliin  the  month,  is 
that  the  local  authority  could  not  object  to  the 
building  qua  building.  They  could  not  say, "  You 
have  altered  this  roof,  and  you  are  making  a  new 
one  without  having  deposited  the  plans,  and 
you  are  doing  something  that  is  wrong  in  erecting 
that  building."  Nor  could  they  prosecute  them 
for  not  having  a  proper  amount  of  air  space, 
because,  if  the  matter  had  stood  in  that  way  it 
would  have  been  a  mere  window  in  the  top  of  these 
shops.  The  thing  does  not  become  unlawful  in 
any  way  until  somebody  uses  the  building  for  the 
purposes  of  habitation.  The  consequence  is  that 
the  proseoutdon  is  rightly  under  this  33rd  secfcioD. 
I  do  not  think  there  is  any  doubt  that  the  person 
who  used  this  building  for  the  purposes  of  hahitar 
tion  ought  to  have  be^  convicted.  The  case  goes 
back  to  the  magistrates  with  a  direction  that  the 
defendant  ought  to  be  conrioted. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Coode,  Ki$igdon, 
and  Cotton,  for  O.  L,  Fulford,  Okehampton. 

Solicitors  for  the  respondent,  Dunn,  Baker, 
and  Baker,  for  Dunn  and  Baker,  Exeter. 
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March  24  and  May  S,  1899. 

(Present:  The  Bight  Hons.  The  Lobd  Chait- 
OELLOB  (the  Earl  of  Halsbury),  Lords  Watbok, 
HoBHOusB,  Macnaghtbit,  and  Daybt.) 

Spilsbubt  v,  Thb  Qubbn.  (a) 

ON  APPBAL  FBOM  THB  8UPBBMB  COITBT  OF 

OIBBALTAB. 

Praetice-^Mode  of  trial — Case  removed  for  trial 
under  FugiHve  Offenders  Act  1881  (44  <!  45 
Vict  e.  69),  8.  d&--Juried4ction  under  Order  in 
Cou/ncU. 

Where  a  case  is  removed  for  trial,  under  sect,  35  of 
the  Iktgitive  Offenders  Ad  1881,  to  another  pari 
of  Her  Majesty* s  dominions  from  thcd  in  which 
the  person  accused  is  in  custody^  euch  removal, 
in  the  absence  of  an  express  prohibition,  invobtes 
a  trial  in  accordance  with  the  ordinofry  oowne 
of  procedure  in  the  place  to  vohich  the  com  » 
rem^oved,  and  not  in  accordance  toUh  the  pro- 
cedure in  the  place  from  which  the  case  is  re- 
moved,  if  they  are  different. 

Judgment  of  the  court  oelow  reversed. 

(a)  Beported  by  0.  B.  Mal»bh,  Em|.,  BurtsteaMt-Lftw. 
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an  appeal  from  an  order  of  the  Supreme 
Court  of  Gibraltar  dated  the  5th  Sept.  1898, 
ofrdering  the  appellant  to  be  tried  for  certain 
alleged  criminal  offences,  with  of  witiiont  as- 
aeBBors.  The  question  for  determination  was 
whetlier  the  court  had  or  had  not  power  to  try 
the  appellant  with  a  jury. 

On   the  6th  July  18^,  criminal  proceedings 
were  commenced  affainst  the  appellant  (a  British 
subject)  in   Her  Majesty's  Consular  Court  for 
Morocco,   held  at   Tangier  in   the   Empire   of 
Morocco,  by  information  charging  him  with  hav- 
xng  with  others  to  the  number  of  three  or  more 
on  or  about  the  13th  Jan.  1898,  in  the  steamship 
Towrmaline,  on  the  coast  of  Sus  within  the  terri- 
torial waters  of  the  Empire  of  Morocco,  unlawfully 
and  riotously  assembled  and  riotously  made  an 
aseanlt  upon  certain  soldiers  of  the  Sultan  of 
Morocco  by  firing  on  the  Sultan's  ship  named 
HasManie,  and  by  participating  iu  an  assault  upon 
boats  belonging  tnereto  at  the  time  manned  by 
such  soldiers. 

A  warrant  was  issued  by  the  Consular  Court 
under  the  hand  of  Her  Majesty's  Consul  Gtoieral 
in  Morocco,  for  the  arrest  ol  the  apj)ellant  to 
answer  the  charge.  The  appellant  bemg  then  iu 
the  Ucited  Kingdom,  the  warrant  was  under  the 
prorisions  of  the  Fugitiye  Offenders  Act  1881 
(extended  to  the  Empire  of  Morocco  by  the 
Morocco  Order  in  Council  1889  made  under  the 
Foreign  Jurisdiction  Acts)  duly  indorsed  on  the 
22nd  July  1898  by  the  chief  magistrate  of  the 
Metropobtan  Police  Courts  sitting  at  Bow-street, 
and  the  appellant  was  apprehended  under  the 
warrant,  and  was  on  the  1st  Aag.  1898  committed 
to  prison  by  a  magistrate  for  the  purpose  of  beiufr 
returned  to  the  jurisdiction  of  the  Consular  Court 
for  trial. 

On  the  8th  Aug.,  and  before  the  appellant  was 
retomed  as  aforesaid,  the  Queen's  Bench  Dirision 
of  the  High  Court  of  Justice,  directed  that  the 
appellant  should  be  tried  before  the  Supreme 
Qrart  of  Gibraltar  for  the  alleged  offences,  and 
ordered  that  he  should  be  removed  into  the  juris- 
diction of  that  court  accordingly  instead  of  being 
retomed  into  the  jurisdiction  of  the  Consular 
Gonrt  for  Morocco :  {Beg.  v.  SpiUhury,  79  L.  T. 
Bep.  211 ;  (1898)  2  Q.  B.  615). 

In  pursuance  of  the  said  order,  and  under  a 
warrant  dated  the  10th  Aug.  1898,  of  Her 
Majesty's  Principal  Secretary  of  State  for  the 
Home  Department,  the  appellant  was  conveyed  in 
custody  into  the  juris^ction  of  the  Supreme 
Gonrt  of  Gibraltar. 

On  the  5th  Sept.  1898,  the  Supreme  Court  of 
Gibraltar,  on  the  application  of  counsel  for  the 
appellant  that  he  should  be  tried  according  to  the 
provisions  of  sect.  38  of  the  Supreme  Court 
Consolidation  Order,  Gibraltar,  1888  (that  is, 
with  a  jury),  and  not  under  the  nrovisions  of 
the  Morocco  Order  in  Council  18o9,  made  the 
order  now  under  appeal,  namely,  that  the  appel- 
lant should  be  tried  for  the  alleged  offence  by 
the  Supreme  Court  at  Gibraltar  with  or  without 
assessors  in  accordance  with  the  provisions  of 
the  Morocco  Order  in  Council  and  the  rules 
thereunder  relating  to  the  trial  of  indictable 
offences  and  not  with  a  jury. 

On  the  29th  Nov.  1898  the  appellant  obtained 
special  leave  to  appeal  from  the  order. 

The  Consular  Court  for  Morocco  was  established 
and   is    regulated   by    the   Morocco   Order  in 
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Council  1889,  made  under  the  powers  Griven  by 
the  Foreign  Jurisdiction  Acts  1S43  to  lS78,  and 
Her  Majed»y's  jurisdiction  in  Morocco  is  vested  in 
that  court. 

The  alleged  offence  of  the  appellant  was  within 
the  criminal  jurisdiction  of  tne  said  court  as 
defined  by  the  order.  The  following  provisions 
of  the  order  are  material  with  regard  to  the 
mode  of  trial  of  such  an  offence  by  tiie  Consular 
Court: 

Seot.  13. — (2.)  Sabjeot  to  the  proviaions  of  this  order 
eriminal  jnriBdiotion  nnder  this  order  ahall,  as  far  as 
oironmntatnoe  admit,  be  exercised  on  the  prinoiples  of 
and  in  oonf ormily  with,  the  statnte  and  other  law  for  the 
time  being  in  force  in  and  for  England,  and  with  the 
powers  vested  in  the  oonrts  of  jnstioe  and  jastices  of 
the  peace  in  England,  aooording  to  their  respeotive 
jarifldiction  and  authority. 

Sect.  20. — (1.)  In  each  of  the  two  following  cases, 
namely :  (L)  Where  the  offenoe  charged  is  mnrder  or 
manslaughter,  or  assault  endangering  life,  or  arson,  or 
house-breaking ;  or,  (ii.)  Where  it  appears  to  the  oourt 
at  any  time  before  the  trial,  the  opinion  of  the  oourt 
being  recorded  in  the  minutes,  that  the  offenoe  charged, 
if  proved,  would  not  be  adequately  punished  by  im- 
prisonment for  three  montha  with  hard  labour,  or  by  a 
fine  of  twenty  pounds,  or  both  such  imprisonment  and 
fine :  The  charge  shall  be  triable  with  assessors,  and  not 
otherwise  unless  the  accused  person  consents  to  trial 
without  assessors.  (2.)  Where  this  order  does  not  enact 
that  a  charge  shall  be  triable  with  assessors  it  shall  be 
triable  by  a  summary  trial  without  assessors,  unless  the 
oourt,  in  its  discretion,  for  any  special  reason  recorded 
in  the  minutes,  directs  that  it  shall  be  triable  by  sum- 
mary trial  with  assessors.  (8.)  Where  a  charge  is  tried 
by  summary  trial  the  punishment  adjudged  shall  not 
exceed  imprisonment  for  three  months,  with  or  without 
hard  labour,  or  a  fine  of  twenty  pounds,  or  both  such 
imprisonment  and  fine. 

The  qualification  and  functions  of  an  assessor 
are  defined  by  sect.  10  of  the  order ;  he  has  no 
voice  in  the  decision  of  any  case,  but  he  may 
record  his  dissent  from  the  decision  or  sentence 
of  the  court.  The  procedure  regulating  a  trial 
with  assessors  is  laid  down  in  sect.  120  of  the 
order. 

There  is  no  provision  in  the  order  with  regard 
to  the  trial  of  aoy  case  with  a  jury. 

The  Order  of  the  Queen's  Bench  Division, 
sending  the  appellant  to  Gibraltar  for  trial,  was 
made  under  the  d5th  section  of  the  Fugitive 
Offenders  Act  1881  (4A&4&  Yict  c.  69) : 

Sect.  35.  Where  a  person  accused  of  an  offence  is  in 
custody  in  some  part  of  Her  Majesty's  dominions,  aud 
the  offence  is  one  for,  or  in  respect  of,  which,  by  reason 
of  the  nature  thereof,  or  of  ^e  place  in  which  it  was 
committed,  or  otherwise,  a  person  may  under  this  Act  or 
otherwise  be  tried  in  some  part  of  Her  Majesty's 
dominions,  in  such  case  a  Superior  Coort,  and  also,  if 
suoh  person  is  in  the  United  Kingdom,  a  Secretary  of 
State,  and,  if  he  is  in  a  British  possession,  the  Governor 
of  that  possession,  if  satisfied  that,  having  regard  to 
the  place  where  the  witnesses  for  the  prosecution  and 
for  the  defence  are  to  be  found,  and  to  all  the  oircum- 
stanoes  of  the  case,  it  would  be  conducive  to  the 
interests  of  justice  so  to  do,  may  by  warrant  direct  the 
removal  of  suoh  offender  to  some  other  part  of  Her 
Majesty's  dominions  in  which  he  can  be  tried,  and  the 
offender  may  be  returned  and,  if  not  prosecuted  or 
acquitted,  sent  back  free  of  cost  in  like  manner,  as  if 
he  were  a  fogitive  returned  in  pursuance  of  part  1  of 
this  Act,  and  the  warrant  were  a  warrant  for  the  return 
of  such  fugitive,  and  the  provisions  of  this  Aot  shall 
apply  accordingly. 
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The  jurisdiction  to  try  the  appellant  at  Gibraltar 
arose  nnder  the  foUowin^royisions  of  the  Mo- 
rocoo  Order  in  Coancil  188$ : 

Seot.  4.— (zvL)  "  The  Sapreme  Court  of  Gibraltar  "  or 
"  The  Sapreme  Court "  meana  the  Supreme  Court  of  Her 
Majesty's  garrieon  and  territory  of  Gibraltar,  (zyii.) 
"  The  Court  of  Morooooo  "  or  "  The  Court "  meana  the 
oonrt  eatabUshed  by  this  order,  and  **  The  Court "  alao 
inolndes  the  Sapreme  Coort,  or  a  judge  thereof  aoting  in 
Moroooo. 

Sect.  11. — (1.)  For  b«tter  eifeotuating  the  proririons 
of  this  order  oonoeming  the  power  and  authority  of  the 
Sapreme  Court  of  Gibraltar  in  oommunioation  with  the 
Court  for  Morocco,  the  Supreme  Court  »hall,  in  all  civil 
matters  within  the  jurisdiction  of  the  Court  for  Moroooo 
— except  aa  between  British  subjects  and  British.pro- 
tected  persons  on  the  one  hand  and  Moorish  subjects  on 
the  other  hand — ^and  shall  in  all  criminal  matters  in  which 
the  defendant  is  a  British  subject  or  British-protected 
person,  hare  an  original  jurisdiction  concurrent  with  the 
jurisdiction  of  the  Court  for  Morocco,  to  be  exercised 
subject  to  and  in  accordance  with  the  provisions  of  this 
order  and  of  any  rules  of  procedure  made  nnder  this 
order,  but  in  otiier  respects  with  all  the  powers  and 
authority  which  the  supreme  Court  has  independently  of 
this  order.  Any  jurisdiction  exercisable  by  the  Sapreme 
Court  under  this  article  or  otherwise  under  this  order 
may  be  exercised  by  any  judge  of  that  court  at  Gibraltar, 
or  at  any  place  within  the  limits  of  this  order.  (2.)  But 
that  concurrent  civil  jurisdiction  of  the  Sopreme  Court 
shall  not  be  so  exercised  as  to  interfere  with  the  due 
exercise  by  the  Court  fer  Morocco  of  its  jurisdiction 
under  this  order,  nor  in  criminal  matters  except  at  the 
request  or  with  the  consent  of  the  Consul-General  or  of 
the  Secretary  of  State.  (6.)  The  Sopreme  Court  and  the 
Court  for  Morocco  shall  be  auxiliary  to  one'aoother  in 
all  particulars  relative  to  the  administration  of  justice, 
criminal  or  civil,  and  all  registrars,  clerks,  bailiffs,  inter- 
preters,  and  officers  of  either  court,  shall  be  deemed 
competent  and  qualified  to  act  in  the  same  capacity  in 
relation  to  the  other  court. 

Seot.  19  of  the  said  Morocco  Order  in  Council 
defines  the  ponishment  which  may  be  given  by 
"the  court,"  and  contains  the  following  provision: 

Sect.  19.  Nothing  herein  shall  limit  the  power  of  a 
judge  of  the  Sopreme  Court  when  exercising  criminal 
jurisdiction  within  the  limits  of  this  order,  but  such 
judge  may  pass  any  sentence  which  could  be  passed  in 
Gibraltar  by  the  Supreme  Court  or  a  judge  thereof. 

The  Sapreme  Court  of  Gibraltar  is  governed  bj 
the  Supreme  Court  Consolidation  Order  (Gibraltar) 
1888.  The  offence  alleged  in  this  case  was  not 
within  the  jurisdiction  of  the  Sapreme  Court 
under  the  last  mentioned  Order  in  Council,  nor  at 
all  except  by  virtae  of  the  provisions  of  the 
Morocco  Order  in  Council  above  set  out. 

By  sects.  38  and  48  of  the  Gibraltar  Order  in 
Council  it  is  provided : 

Seot.  88.  In  any  orimioal  case  depending  before  the 
Sopreme  Court,  the  trial  of  any  person  accused  shall  be 
before  the  Chief  Justice  and  a  jury  of  twelve  men,  who 
shall  concur  in  every  verdict  to  be  given  on  the  trial  of 
any  person  accused  of  any  offence.  Every  such  verdict 
shall  be  delivered  in  open  court  by  the  mouth  of  the 
foreman  of  the  jury,  and  shall  be  thereupon  recorded  and 
read  over  to  the  jury  before  they  are  discharged  from 
attendance  on  the  said  court. 

Sect.  48.  The  Sapreme  Court  shall  aUo  have  and 
exercise  all  other  jurisdiction,  powers,  and  authorities 
whatsoever,  which  now  are  or  may  be  hereafter  from 
time  to  time  expressly  or  impliedly  vested  in  it  by  any 
enactments,  either  of  the  Imperial  or  Local  Legislature. 

Gatty,  C.J.  declined  to  order  a  trial  with  a 
jury  on  the  ground  that  as  the  jurisdiction  of  the 


Supreme  Court  to  try  the  appellant  was  derived 
from  sect.  11  of  the  Jforooco  Order  in  Oomicdl, 
tbe  Supreme  Court  was  on  the  oonatmotian  of 
that  Order  in  Council  bound  by  the  prooedore 
laid  down  therein  for  the  trial  of  offenders  bj  the 
Consular  Court^  namely,  with  or  without  aseefleofB 
but  without  a  jury,  and  had  no  power  to  order 
that  the  appellant  should  be  tried  with  a  juiy. 

Cohen,  Q.C.  and  EUia  GHffiih  appeared  for  ihe 
appellant. 

The  AUomey-Qeneral  (Sir  B.  Webster,  Q.C.) 
and  Sutton  for  the  respondent. 

At  the  conclusion  of  the  ai^ument  for  the 
respondent  Cohen,  Q.O.  was  not  called  on  to 
reply. 

The  Load  Chancbllob  said  that  their  Lord- 
ships  were  of  opinion  that,  under  the  orders,  the 
appellant  was  entitled  to  be  tried  by  a  jury,  and 
they  would  give  their  reasons  at  a  later  date. 

May  3. — ^The  reasons  for  their  Lordships'  rqwrt 
were  delivered  by 

The  LoBD  Chancbllor  (Earl  of  Halsbuiy).— 
This  WHS  a  case  in  which  the  appellant  Albert 
Gybbon  Spilsbury  appealed  against  an  order  of 
the  Chief  Justice  of  Gibraltar  whereby  the  appel- 
lant was  ordered  to  be  tried  at  Gibraltar  witoout 
a  jnry  for  an  offence  alleged  to  have  been  com- 
mitted within  the  jurisdiction  and  under  the 
.  provisions  of  the  Morocco  Order  in  Council  and 
the  rules  thereunder  relating  to  the  trial  of  in- 
dictable offences  and  not  with  a  jury.  The  ofGence 
charged  against  the  appellant  was  that  in  Jan. 
1898  within  the  territorial  water  of  the  Empire  of 
Morocco  he  had  together  with  others  been  guilty 
of  not  and  assault  upon  soldiers  of  the  Sultan  of 
Morocco  and  participating  in  an  armed  attack 
made  on  a  ship  belonging  to  the  Sultan  and  upon 
soldiers  and  ofElcers  therein.  The  appellant  was 
arrested  in  London,  and  in  Aug.  1898  the  Queen's 
Bench  Division  of  the  High  Court  ordered  that 
the  appellant  should  be  tried  before  the  Supreme 
Court  at  Gibraltar  {Beg.  v.  SpiUhury,  79  L.  T. 
Bep.  211 ;  (1898)  2  Q.  B.  615),  and  by  a  warrant 
under  the  hand  of  one  of  Her  Majesty's  principal 
Secretaries  of  State  he  was  ordered  to  be  removed 
for  trial  before  the  Supreme  Court  of  Gibraltar. 
In  pursuance  of  such  order  and  warrant  the  appel- 
lant was  in  fact  conveyed  in  custody  to  Gibraltar 
in  August  and  surrendered  to  the  court  there. 
The  doubt  which  the  Chief  Justice  of  Gibraltar 
appears  to  have  entertained — whether  he  had 
authority  to  order  the  trial  before  a  jury  or 
whether  he  was  bound  to  pursue  the  course  of 

Procedure  pointed  out  by  the  Morocco  Order  in 
louncil  in  respect  of  offences  committed  in 
Morocco  was  the  question  which  gave  rise  to  this 
appeal.  Their  Lordships  are  of  opinion  that  unless 
some  order  has  prohibited  in  such  a  case  the 
ordinary  course  of  procedure  the  transfer  of  the 
appellant  to  Gibraltar  to  be  tried  for  a  criminal 
offence  would,  as  incident  to  such  order,  involve 
his  being  tried  according  to  the  ordinary  course 
of  procedure  in  that  place,  and  the  Chief  Justice 
appears  to  have  entertained  doubt,  whether  the 
sections  of  the  Morocco  Order  in  Oouncil  did  not 
enforce  upon  him  the  necessity  of  trying  the 
defendant  according  to  the  procedure  oonteia- 
plated  by  that  order — ^that  is  to  say,  with  assessors 
and  not  by  a  jury.  Their  Lordships  are  not  able 
to  share  in  those  doubts.   The  macbineiy  provided 
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for  the  trial  in  Morocco  appears  to  be  applicable 
to  thai  oountiT  and  appropriately  worded.  But 
bj  the  11th  BUD-aection  of  order  3  it  is  provided 
that  the  Supreme  Gourt  (that  is  the  court  of 
Gibraltar)  is  to  have  in  all  criminal  matters  in 
which  the  defendant  is  a  British  subject  (which 
was  the  case  here)  an  ori^al  jurisoiction  con- 
current with  the  jurisdiction  of  the  court  for 
MoroGoo,  to  be  exercised,  it  is  true,  "  subject  and 
according  to  the  prorisions  of  this  order  and  of 
any  rules  of  procedure  made  under  this  order" 
(and  none  such  have  been  made)  "  but  in  all  other 
respects  with  all  the  powers  and  authority  which 
the  Supreme  Gourt  has  independently  of  this 
order."  Their  Lordships  are  of  opinion  that 
sect.  38  of  the  Gibraltar  Grder  in  Council  ex- 
pressly applied  to  the  appellant's  case.  It  was  a 
case  depending  before  the  Supreme  Gourt 


en 


of  Gibraltar  which  had  (as  has  been  pointed  out 
before)  concurrent  original  jurisdiction  with  the 
court  in  Morocco.    When  once  it  is  ascertained 
that  the  Supreme  Gourt  of  Gibraltar  was  rightly 
seised  of  the  jursdiotion  to  try,  their  Lordships 
think  that  the  mode  prescribed  by  the  Gibraltar 
Order  in  Gouncii  must  be  pursued.    That  order 
makes  no  distinction  between  cases    originally 
arising  in  Gibraltar,  and  those  which  by  due 
course  of  law  may  be  brought  thither,  and  it  is 
obvionB  that  the  various  provisions  to  be  found  in 
the  Morocco  Order  in  Council  in  respect  of  the 
mode  of  trial  with  assessors  would  be  inappro- 
priate to  a  trial  in  Gibraltar  where  a  regular 
course  of  trial  by  jury  forms  part  of  the  adminia- 
tration  of  the  place.    Their  Lordships  have  there- 
fore thought  it  right  humbly  to  advise  Her  Majesty 
that  the  mode  of  trial  demanded  by  the  appel- 
laut  is  that  to  which  by  law  the  appellant  was 
entitled,  (a) 

Solicitors  for  the  appellant,  Hollama,  8on9, 
Coward,  and  Hawkaley. 

Solicitor  for  the  respondent.  The  Solidior  to  the 
Tre€i9ury, 
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COURT    OF    APPEAL. 

Wednesday,  May  3, 1899. 

(Before  Smith,  Williams,  and  Bombk,  L.JJ.) 

Nobth-Eastbbn  Bailwast  Gomiany  (apps.)  v. 

OVESSSBBS   OF   THB  PaBISH  OF  D ALTON  AND 
THB    A88B8SMBNT     GOMMITTBB     OF     ThIBSK 

Union  (resps.).  (b) 

APPEAL  FBOM  THB  QUBBN'S  BENCH  DIVISION. 

Bighway — Baie — Exemption — Liahility  to  repair 
ratione  tennrsB— Payment  of  capital  sum  to 
highway  hoard — Highway  Act  1835  (5  <§  6  Will, 
4,  e.  50), «.  d^^Highway  Act  1862  (25  &  26  Vict, 
e.  61),  s.  S5— Local  Government  Act  1894  (56  &  57 
Yid.  c.  73),  s.  25. 

Where  under  sect.  35  of  the  Highway  Act  1862 
justices  have  fixed  a  sum  to  he  paid  hy  a  person  till 
then  liahU  to  repair  a  highway  ratione  tHnnr», 
and  that  sum  has  been  duly  paid  hy  him,  he  still 

(a)  The  appellant  was  nlfcimately  aoqaitted  by  a  jary 
at  Gibraltar. 
(6)  Beported  by  E.  Mahlit  Smith,  Esq.,  BarrUtar-at  Law. 


retains  the  same  exemption  from  the  payment  of 
highway  rates  which  under  sect,  33  of  the  High' 
way  Act  1835  he  had  pretnausly  enjoyed ;  and 
this  exemption  has  not  heen  affected  hy  the  paS' 
sing  of  the  Local  Oovemmsnt  Act  1894. 

This  was  an  ^peal  from  the  judgment  of  the 
Qaeen's  Bench  Division  (Wills  and  Kennedy,  J  J.) 
upon  a  case  stated  by  the  (quarter  sessions  for 
the  North  Biding  of  Yorkshire  upon  an  apf>eal 
by  the  North-Eastem  Railway  Gompany  against 
a  rate  made  for  the  relief  of  the  poor  of  the 
Parish  of  DaJton  and  for  other  purposes  chargeable 
thereon. 

Prior  to  the  making  of  an  order  by  the  quarter 
sessions  for  the  North  Biding  of  YoAshire  at 
Michaelmas  1880  constituting  the  hamlet  of 
Isle  beck  a  separate  hieh  way  parish,  and  annexing 
that  parish  to  the  Birdforth  highway  district,  the 
hamlet  formed  part  of  the  township  of  Bagby 
and  was  a  place  in  which  all  the  highways  were 
repairable  by  the  occupiers  of  lands  raiume 
tenurae  and  in  which  no  highway  rates 
were  leviable  by  reason  of  the  exemption  con- 
tained in  sect.  33  of  the  Highway  Act  1835.  The 
hamlet  continued  to  form  part  of  the  township  of 
Bagby  until  the  Ist  June  1886,  as  hereinafter 
mentioned. 

The  North-Eastem  Bailway  Gompany  was, 
prior  to  the  making  of  the  said  order  and  has 
since  been,  and  still  is,  in  occupation  of  lands  in 
the  hamlet  and  was,  prior  to  the  making  of  the 
order  next  hereinafter  referred  to,  liable  ratione 
tenurse  to  repair  84  jards  or  thereabouts  of  a 
certain  highway  in  the  hamlet. 

On  the  11th  April  1881  an  order  was  made, 
notwithstanding  the  opposition  of  the  North- 
Eastem  Bailway  Gompany,  by  justices  at  a  petty 
sessions  for  the  division  of  Birdforth,  under 
sect.  35  of  the  Highway  Act  1862,  whereby  it  was 
ordered  that  all  highways  in  the  hamlet  of  Isle- 
beck  should  become,  and  for  ever  thereafter  be, 
parish  highways  and  be  repaired  and  maintained 
by  the  Birdforth  Highway  Board,  and  whereby 
the  sums  to  be  paid  by  the  respective  occupiers 
of  lauds  within  the  hanuet  previously  liable  to  the 
repair  of  the  highways,  in  full  discharge  of  all 
claims  thereafter  in  respect  of  the  repairs  and 
maintenance  of  the  highways,  were  fixed.  Such 
sums  were  duly  paid  in  accordance  with  the 
order. 

By  an  order  of  the  Local  Grovemment  Board, 
dated  the  Ist  June  1886,  and  confirmed  by  the 
Local  Government  Board's  Provisional  Orders 
Gonfirmation  (Poor  Law)  Act  1887,  the  hamlet  of 
Islebeck  was  detached  from  the  township  of 
Bagby  and  was  amalgamated  with  the  township 
of  Dadton,  in  the  Birdiorth  highway  district. 

On  the  7th  June  1897  a  rate  for  the  relief  of 
the  poor  in  the  parish  of  Dalton,  and  for  other 
purposes  chargeable  thereon,  was  made,  in  which 
the  railway  company  was  rated  and  assessed  in 
respect  of  its  occupation  of  its  lands  in  the  hamlet 
of  Islebeck. 

This  rate  was  levied  {inter  alia)  in  respect  of 
expenses  incurred,  or  to  be  incurred,  by  the  Bnral 
District  Gouncii  of  Thirsk,  which  council  is  the 
successor  of  the  Birdforth  Highway  Board,  in 
respect  of  the  repair  and  maintenance  of  the 
highways  within  the  rural  district,  including  the 
portion  of  the  parish  of  Dalton,  which  was  or  is 
comprised  in  the  hamlet  of  Islebeck. 
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The  Gourt  of  Qoarter  Sessions  beld  that  the  I 
railway  company  was  not  exempt  from  payment 
of  any  portion  of  the  rate,  and  dismssed  the 
appeal^  but  stated  a  case  for  the  opinion  of  the 
court. 

The  Qneen's  Bench  Division  (Wills  and  Ken- 
nedy, JJ.)  held  that  the  railway  company  was 
liable  to  be  rated,  and  gave  judgment  for  the 
respondents.  Their  judgment  is  reported  in  78 
L.  T.  Rep.  524 ;  (1898)  2  Q.  B.  66. 

The  railway  company  appealed. 

By  the  Highway  Act  1835  (5  k  6  WiU.  4,  c.  50) 
it  is  provided  as  follows : 

Sect.  33.  When  property,  or  the  owner  or  oooapier  in 
respect  thereof,  has  previous  to  the  pftseing  of  thia  Act, 
beni  legally  exempt  from  the  performance  of  etatate 
duty,  or  from  the  payment  of  any  oompocition  in  lien 
thereof,  or  of  highway  rate,  the  said  property  and  the 
owners  and  ooonpierB  thereof  ahall  be  exempt  from  the 
payment  of  the  rate  hereby  imposed. 

By  the  Highway  Act  1862  (25  &  26  Vict  o.  61) 
is  provided  as  follows : 

Sect.  35.  Where  any  person  or  oozporation  is  liable, 
by  reason  of  tenure  of  lands  or  otherwiae,  to  repair  any 
highwray  sitoate  in  a  highway  district,  the  person  or 
corporation  bo  liable  may  apply  to  any  jnatioe  of  the 
peace  for  the  pnrpose  of  making  snch  highway  a  high- 
way to  be  repiured  and  maintained  by  the  parish  in 
which  the  same  is  sitnate ;  and  snch  jostice  shall  there- 
upon iesne  summonses  requiring  the  waywarden  of  such 
parish,  the  district  surveyor,  and  the  p%rty  so  liable  to 
repair  such  highway  as  aforesaid,  to  appear  before  two 
or  more  justices  in  petty  sessions  assembled,  and  the 
justices  at  such  petty  sessions  shall  proceed  to  examine 
and  determine  the  matter,  and  shall,  if  they  think  fit, 
make  an  order  under  their  hands  that  such  highway 
shall  thereafter  be  a  highway  to  be  thereafter  repaired 
and  maintained  by  the  parish,  and  shall  in  such  order 
fix  a  certain  sum  to  be  paid  by  such  person  or  corpora- 
tion to  the  highway  board  of  the  district,  in  full  dis- 
charge of  all  claims  thereafter  in  respect  of  the  repair 
and  maintenance  of  such  highway.    .    .     . 

By  sect.  24  of  the  Highway  Act  1864  (27  k  28 
Yict.  c.  101)  power  is  given  to  a  highway  board  to 
make  an  aoplication  under  sect.  35  of  the  High- 
way Act  1862,  and  upon  such  an  application  being 
made  the  same  proceedings  are  to  follow  as  though 
the  application  had  been  made  by  the  person  or 
corporation  liable  to  repair. 

A.  T,  Lawrance,  Q.O.  {B.  Cunningham  Glen 
with  him)  for  the  railway  company. — Up  to  the 
time  of  the  order  of  the  justices  of  the  11th  April 
1881,  the  company  was  exempt  under  sect.  33  of 
the  Highways  Act  1835  from  paying  any  highway 
rate,  b^sause  all  highway  rates  were  imposed  under 
that  Act.  The  commutation  paid  by  the  com- 
pany under  that  order  did  not  affect  their  exemp- 
tion. There  is  no  provision  in  sect.  35,  or  any- 
where else  in  the  Highway  Act  1862  that,  upon 
the  payment  of  the  amount  of  commutation  fixed 
under  that  section,  the  person  formerly  liable  to 
repair  shall  have  put  on  him  a  liability  to  pay 
highway  rate.  On  the  contrary,  the  payment  is 
"in  full  discharge  of  all  claims  thereafter  in 
respect  of  the  repair  and  maintenance  of  such 
highway."  The  order  of  the  11th  April  1881  was 
in  fact  made  on  the  application  of  the  highway 
board  against  the  wish  of  the  railway  company, 
and  the  sum  fixed  by  the  justices  and  paid  by  the 
company  was  twopence.  Though  alterations  have 
been  made  in  the  mode  of  levying  highway  rates, 
still  the  rates  made  for  the  repair  and  maintenance 


of  highways  are  made  under  the  Highway  Act 
1835: 

Beg,  V.  Heath,  13  L.  T.  Bep.  669 ;  L.  Bep.  1  Q.  B. 
218. 

The  exemption  given  by  sect.  33  of  the  Act  of 
1835  is  therefore  still  in  force. 

Macmorran^  Q.C.  and  H.  Oawan  Taylor  for  the 
overseers. — As  ihe  exemption  g^ven  by  sect.  33 
was  only  g^ven  by  reason  of  the  liability  to  repair 
raiione  t&nurx,  when  that  liability  ceased,  the 
exemption  also  ceased : 

Heath  V.  The  Oveneere  cf  Weaverham,  70  L.  T.  Bep. 
729  ;  (1894)  2  Q.  B.  108. 

The  "  discharge  "  given  by  sect  35  of  the  Act  of 
1862  was  simply  a  discharge  from  liability  to 
repair  the   pardcular   highway  which  was    the 
BUDJect  of  the  order  of  the  justices.    It  did  not 
relieve  from  liability  to  oontnbute  to  rates  for  the 
general  repair  of  the  highways  in  the  parish. 
But,  assuming  that  the  exemption  was  still  in 
force  after  the  order  of  the  11th  April  1881,  it 
has  been  taken  away  by  subsequent  legislation. 
The  exemption  was  only  from  rates  imposecl  by 
the  Highway  Act  1835.    By  sect.  7  of  the  High- 
ways  and   Ixxx>motives  Amendment   Act   lo78 
(41  k  42  Yict.  c.  77)  highway  expenses  ceased  to 
be  expenses  of  parishes,  and  became  a  general 
charge  on  the  district  fund.     Then  again,  by 
sect.  25   of   the  Local    Government  Act   1894 
(56    k   57  Vict.    c.    73)    highway   boards   were 
abolished,  and  their  powers  and  duties  transferred 
to  rural  disiaict  councils,  whose  areas  are  wider 
than  those  of  the  old  highways  boards.     BElgh- 
way  expenses  now  come  out  of  poor  rates  levied 
on  different  districts  from  those  on  which  highway 
rates  were  levied.    Formerly  roads  were  repair- 
able as  a  rule  by  the  parish ;  now  there  are  two 
kinds   of   highways   repairable   by  the   public, 
county  highways  and  district  highways.    There  is 
no  such  thing  now  as  a  highway  rate  levied  under 
the  Highway  Act  1835,  and  no  rate  is  levied  in 
respect  of  the  highways  of  a  parish.    Therefore 
the  exemption  given  by  sect.  33  has  ceased  to 
have  any  effect. 

Smith,  L.J. — ^This  is  an  appeal  from  a  decision 
by  my  brothers  Wills  and  Kennedy,  and  the  ques- 
tion before  us  arises  out  of  a  rate  made  by  the 
overseers  of  the  parish  of  DaJton,  upon  the 
North-Eastem  Bailway  Company.  The  company 
contend  that  under  the  Highway  Acts  they  are 
exempt  from  paying  this  rate.  The  company  was 
formerly  liable  ratume  tenurse  to  repair  84  yards 
of  a  certain  highway,  in  Islebeck,  and,  as  all  the 
roads  in  that  highway  parish  were  formerly  re- 
pairable ratume  Unurx,  the  inhabitants,  including 
the  company,  were  all  exempt  under  sect.  33  of 
the  Highway  Act  1835,  from  liability  to  pay  high- 
way rates.  The  ouestion  is  whether  that  exemp- 
tion still  exists.  Now  by  sect.  27  of  the  Highway 
Act  1835,  it  is  enacted  that,  in  order  to  raiie 
money  for  carrying  into  execution  the  several 
purposes  of  the  Act — ^that  is  to  say,  for  making, 
repairing,  and  maintaining  highways — a  rata 
shall  be  made,  assessed,  and  levied  by  the  sur- 
veyor upon  all  property  now  liable  to  be  rated 
and  assessed  to  the  relief  of  the  poor.  That 
section  makes  all  property  assessable  to  poor  rate 
subject  also  to  highway  rate.  But  then  oomee 
sect.  33  which  provides  that  "  when  property,  or 
the  owner  or  occupier  in  respect  thereof,  has 
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pieTions  to  the  passmg  of  this  Act  been  legally 
eoEeoipt  £rom  the  performance  of  statute  dntj,  or 
from    the  payment  of  any  oompoaition  in  Ueu 
thei^eof  ,  or  of  highway  rate,  the  said  property, 
and  the  owners  and  occupiers  thereof,  shall  be 
exempt  from  the  payment  of  the  rate  hereby 
imposed."    l^iere  seems  to  me  to  be  no  difficulty 
whate^^r    in   construing   that   section,   as   the 
language  used  is  perfectly  plain  English.    If  the 
matter   stopped  tkere,  it  would  be  quite  dear 
from  the  findings  in  the  case  that  the  company 
would  be  exempt  from  highway  rates  in  respect 
of  the  roads  in  Islebeck.    Now  before  I  go  on  to 
diacofis  the  HiehTOv  Act  1862, 1  will  refer  shortly 
to  sect.  62  of  the  Highway  Act  1835,  because  it  is 
in  pari  materia  wi&   sect  35  of  the  Highway 
Act  1862.    Sect.  62  is  a  long  section,  but,  putting 
it  shortly,  it  provides  that  any  person  liable  to 
repair  any  highwav  by  reason  of  tenure  of  any 
laada  may,  with  the  consent  of  the  inhabitants 
in  vestry  assembled,  apply  to  any  justice  for  the 
purpose  of  making  the  said  highway  a  parish 
highway,  and  in  case  the  justices  "decide  that 
the  said  highway  shall  become  a  parish  highway, 
and   be  thereafter  repaired  by  tne  surreyor  of 
the^  said  parish,  they  shall  by  an  order  under 
their  hanois  fix  the  proportion  of  the  expenses  of 
repairing  the  said  highway  to  be  annually  paid 
by  such  body  politic  or  corporate,  or  person  as 
aforesaid  to  the  surveyor  of  the  said  parish''; 
or  they  may,  instead,  fix  a  certain  sum  to  be 
paid  by  the  body  politic  or  corporate,  or  person 
*'in  full  discharge  of  ail  claims  thereafter  in 
reject  of  the  repairs  of  such  highway."    The 
eHect  of  that  seems  to  me  to  be  that  a  person 
liable  raiione  tenurss  to  repair  a  highway  might 
obtain  from  justices  an  oraer  for  Sie  payment 
down  by  him  of  a  capital  sum  in  full  discharge 
of  all  claims  thereafter  in  respect  of  the  repairs 
of  such  highway.     I  now  pass  on  to  sect.  85 
of  the  Highway  Act  1862.     [His  Lordship  read 
it]    There  the  payment  to  be  made  by  the  person 
liable  ratione  tewwrae  is  to  be  "  in  full  discharge 
of  all  claims  thereafter  in  respect  of  the  repair 
and  maintenance  of  such  highway.*'    In  spite  of 
this  it  is  contended  here  that  the  railway  com- 
pany, although  it  was  exempt   formerly   from 
paymg  highway  rates  under  these  sections,  and 
has  paid  the  capital  sum  fixed  by  the  justices, 
has  somehow  or  other  had  imposed  on  it  a  liability 
to  pay  the  rate  now  demanded  by  the  overseers  of 
Dalton.    I  cannot  agree  with   that  contention. 
Whatever  was  the  amount  of  the  capital  sum 
fixed  by  the  justices  the  company  has  paid  it  in 
the  way  provided  by  the  section,  and  I  cannot 
read  the  section  in  any  other  way  than  as  enacting 
that  that  sum  is  paid  "  in  full  discharge  of  aU 
claims  thereafter  m  respect  of  the  repair  and 
maintenance"  of  the  highway.    Now,  is  taere  any 
authority  upon  this  point?    In  1866  the  judg- 
ment of  the  Court  of  Queen's  Bench,  in  Beg,  v. 
Heath  (tihi  sup.),  was  delivered  by  Lush,  J.,  and  it 
wema  to  me  that  the  construction  there  put  upon 
the  Act  id  that  which  I  have  said  should  in  my 
opinion  be  put  on  it.     I  now  come  to  a  point 
taken  on  benalf  of  the  overseers,  which  was  not 
taken  before  the  Divisional  Court.    It  was  con- 
tended that  there  is  now  no  such  thing  as  a  rate 
for  repairing  highways  under  the  Highway  Act 
1835.    In  supx>oH  of  that  contention  reliance  was 
at  first  placed  on  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Yict.  o.  77),  s.  7 ; 


but  that  was  soon  abandoned,  and  in  its  place  the 
Local  Government  Act  1894  (56  &  57  Yict.  c.  73) 
was  relied  upon.  It  was  said  that  there  is  no 
such  thing  now  as  a  rate  imposed  under  the 
Highway  Act  1835.  To  answer  that  argument 
I  turn  first  of  all  to  the  statements  of  fact  in  the 
case  stated  hj  the  quarter  sessions,  for  hj  these 
statements  of  fact  we  are  bound.  I  find  it  there 
stated  that  '*  this  rate  was  levied  {inter  alia)  in 
respect  of  expenses  incurred,  or  to  be  incurred,  by 
the  Rural  District  Council  of  Thirsk,  which  council 
was  the  successor  of  the  Birdf  orth  Highway  Board, 
in  respect  of  the  repair  and  maintenance  of  the 
highways  within  the  rural  district,  including  the 
portion  of  the  parish  of  Dalton,  which  was,  or  is, 
comprised  in  the  hamlet  of  Islebeck."  The  Dis- 
trict Council  of  Thirsk  is  the  successor  of  the 
Birdforth  Highway  Board,  and  it  is  clear  that 
the  rate  now  made  upon  the  company  is  de- 
scended from  the  rate  originally  under  the  High- 
way Act  1835.  It  is  true  that  various  Acts  of 
Parliament  have  dealt  with  the  rate,  altering  the 
area  over  which  it  is  to  be  levied,  and,  may  be, 
tiie  manner  of  its  distribution  and  so  on ;  but 
still,  in  my  opinion,  the  rate  is  the  old  highway 
rate  under  the  Highway  Act  1835,  and  if  that 
Act  were  repealed  there  would  be  no  authority 
to  levy  the  rate.  In  my  opinion,  the  Local 
Grovemment  Act  1894  does  not  support  Mr. 
Macmorran*s  argument.  I  think  Beg.  v.  Heath 
(ubi  atcp.)  is  still  a  binding  authority,  and 
upon  tne  question  as  to  the  exemption  of 
the  company  I  think  the  appeal  must  be 
allowed. 

Williams,  L.J.— I  entirely  agree.  I  will  only 
add  a  word  or  two  out  of  deference  to  the  learned 
judges  in  the  Queen's  Bench  Division  whose 
judgment  we  are  overruling.  Now,  WiUs,  J. 
began  his  judgment  by  dealing  with  the  words  at 
the  end  of  the  sect  35  of  the  Highway  Act  1862 
which  provide  that  the  justices  shall  fix  a  certain 
sum  to  be  paid  by  the  person  liable  ratione  tenune 
"  in  full  discharge  of  all  claims  thereafter  in  re- 
spect of  the  repair  and  maintenance  of  such  high, 
way.*'  As  I  understand  Wills,  J.,  he  says  that 
the  only  discharge  there  meant  is  a  discharge  from 
the  liability  to  repair  ratione  tenuras,  and  that 
nothing  in  the  section  operates  to  discharge 
the  person  formerly  liable  to  repair  ratione 
tenurse  from  liability  to  pay  highway  rates  as  an  in- 
habitant  of  the  parish.  He  then  passes  on  to  the 
words  at  the  beginning  of  the  section  which 
enable  the  justices  to  make  an  order  that  the 
highway  in  question  "  shall  thereafter  be  a  high- 
way to  be  thereafter  repaired  and  maintained  by 
the  paritth."  He  reads  that  as  meaning  '*  to  be 
repaired  and  maintained  by  a  rate  to  be  levied  on 
all  the  owners  or  occupiers  of  land  within  the 
parish,"  and  since  the  discharge  contained  in  the 
words  at  the  end  of  the  section  only  relieves  the 
person  formerly  liable  to  repair  ratione  tenune 
from  being  thereafter  so  liable,  that  person  re- 
mains liable  as  an  inhabitant  of  the  parish  to  pay 
highway  rates  in  the  same  way  as  every  other  in- 
hskbitant  in  the  parish.  Upon  this  construction 
of  the  section  he  says  that  the  right  basis  upon 
which  the  justices  ought  to  fix  the  "  certain  sum  " 
to  be  paid  by  the  person  who  was  till  then  liable 
to  repair  ratione  tenwrx  is  not  the  sum  which 
woula  represent  the  whole  of  his  liability,  present 
and  future,  in  respect  of  this  matter,  but  the  dif- 
ference between  the  sum  which  would  represent 
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the  cost  of  hiB  prerions  mdiyidnal  Habilit/  to 
repair  and  the  Btim  which  he  would  afterwarde 
have  to  pay  in  reBpect  of  the  road  when  rated  as 
an  inhabitant  of  the  parish  after  he  had  ptiid  the 
8um  fixed  by  the  joBtices.  But  it  seems  to  me 
that  such  a  construction  of  sect.  35  of  the  High- 
way Act  1862  fails  to  give  effect  to  sect  33  of  the 
Highway  Act  1835.  That  section  expressly  saves 
from  liability  to  rates  persons  in  the  position  of 
the  North- Eastern  Rcdlway  Company  here.  Such 
persons  are  to  be  "  exempt  from  the  payment  of 
the  rate  "  imposed  by  the  Act.  The  judgment  of 
Wills,  J.  seems  to  me  not  only  to  give  no  effect  at 
all  to  the  exemption  giren  by  sect.  33,  but  also  to 
give  no  effect  whatever  to  the  decision  of  the 
Court  of  Queen's  Bench  in  Beg.  r.  Heath  {ubi 
8up.),  One  part  of  that  decision  was  to  my  mind 
clearly  this,  that  not  only  does  the  exemption 
given  by  sect.  33  still  continue  in  force,  but  that 
persons  liable  to  repair  ratione  tenurae  are  not 
ooly  freed  from  that  liability  to  repair,  when  they 
have  paid  the  sum  fixed  by  the  justices,  but  are 
also  free  from  any  liability  to  pay  highway  rates. 
As  to  the  other  point,  that  the  rate  is  not  levied 
uader  the  Hit^hway  Act  1835, 1  concur  with  what 
has  been  said  by  Smith,  L.J.  I  agree,  therefore,  • 
that  this  appeal  should  be  allowed. 

Bombk,  L.J. — I  also  agree  that  the  api)ellant8 
should  succeed.  I  wish  to  add  this  that  in  my 
opinion,  when  the  machinery  provided  by  sect.  35 
of  the  Highway  Act  1862  is  put  in  motion  and 
a  sum  of  money  is  fixed  by  justices  to  be  jpaid 
by  a  person,  till  then  liable  to  repair  ratione 
tenurae,  **  in  full  discharge  of  all  claims  thereafter 
in  respect  of  the  repair  and  maintenance  of  such 
highway,"  the  justices  ought  to  fix  upon  a  sum 
which  is  an  absolute  pecuniary  equivalent  to  the 
liability  of  the  person  to  repair  the  highway 
which  is  being  taken  over  by  the  parish.  The 
f^um  ought  not  in  my  opinion  to  be  fixed  on  any 
footing  or  consideration  that  the  person  would, 
by  reason  of  the  exercise  of  the  powers  given  by 
the  section,  thereafter  become  Dable  to  pay  a 
highway  rate  from  which  he  was  previously 
exempt.  I  do  not  think  that  that  is  what  was 
intended  by  the  section.  It  would  be  a  very 
curious  result  if  a  person,  who,  under  sect.  35  had 
paid  over  to  the  highway  board  the  sum  fixed  by 
the  justices  as  the  exact  equivalent  of  his  previous 
liability  to  repair  ratione  tenurse  which  haid  under 
sect.  33  of  the  Act  of  1835  exempted  him  from 
the  payment  of  highway  rate,  should  then  be  boimd 
after  paying  that  equivalent  sum  to  incur  a  fresh 
liability.  In  my  opinion  that  was  not  the  inten- 
tion of  the  Act.  I  should  also  like  to  add  that  in 
my  opinio  Q  the  case  of  Heath  v.  The  Overeeeirs  of 
Weaverham  {ubi  »up.)  is  distinguishable  from  the 
present  case.  The  observations  of  the  learned 
judges  in  that  case  must  be  taken  to  have  been 
directed  to  the  special  circumstances  that  they 
were  dealing  with.  ^^^^  ^„^^ 

Solicitor  for  the  company,  A.  Kaye  Butterworth. 
Solicitors  for  the  overseers.  Bobbins,  BiUing, 
and  Co,  for  Swarbrech,  Thirsk. 


Thursday,  May  4, 1899. 
(Befcwe  Smith,  Wiujams,  and  Bombb,  L.J J.) 

PbKBT    9.  WiMBLBDON    XJbBAK    DISTRICT 

ComrciL  AND  akother.  (a) 

APPBAI.  FROM  THB   <^nEBlT*8  BBNCH    DITISION. 

Negligence — Loecd  Authoriiy — Work  done  wmder 
stcUtUory  powere — Bmplaymeni  of  toniraetor — 
Negligence  of  eoniracior — LiabUiiy  of  local 
authority — Action  againet  local  anUhority  amd 
contractor — Payment  into  court  by  eonJbraetor 
with  denial  of  liabHitiy — Becoieery  by  floMU^ 
of  not  more  than  eumpaid  into  court — Judgment 
againet  local  authority. 

A  dietriet  council,  in  emrdee  of  their  powere 
under  sect,  150  of  the  Public  Health  Act  1875, 
employed  a  contractor  to  make  «p  a  etreet  which 
io<M  not  a  highway  repairable  by  the  inhabi- 
tante  at  large.  The  contractor  in  the  eouree  of 
the  work  left  heape  of  eoil  by  the  tide  of  the 
etreet  without  any  jaroteetion  or  lighte.  The 
plaintiff  at  night  fell  over  one  of  theheape  and 
wcw  injured,  and  sued  the  district  council  and 
the  contractor  for  damages. 

Held,  that  it  wcu  the  duty  of  the  district  eouncU  to 
take  precautions  to  prevent  the  work  which  was 
being  done  by  their  order  from  being  dangerous 
to  the  public,  and  that  they  were  liable  for  the 
neglect  of  thoU  duty  by  the  contractor. 

The  district  council  and  the  contriMctor  de- 
livered separate  defences.  The  contractor  denied 
liability  and  paid  752.  into  court ;  the  district 
council  denied  luibility  and  further  pleaded 
that  :  "  The  defendant  lies,  while  denying 
liability,  has  paid  75Z.  into  courts  and  these 
defendants  say  thcd  sum  is  sufficient  to  satiefy 
the  plaintiff's  daim.**  The  plaintiff  obtained  a 
veraictfor  501. 

Held,  that  the  district  council  could  not  rely  upon 
the  payment  into  court  by  the  other  defendant, 
ana  thtU  judgment  must  be  entered  €igainst 
them. 

Judgment  of  Bruce,  J.  affirmed. 

This  was  an  appeal  by  the  defendants  the 
Wimbledon  Urbui  District  Council,  from  the 
judgment  of  Bruce,  J.  after  the  trial  with  a  jaiy 
in  Middlesex. 

This  action  was  brought  by  ti&e  plaintiif  to 
recover  damages  for  personal  injuries  sustained 
by  her  through  falling  over  a  heap  of  soil  placed 
by  the  defendant  lies  in  the  Queen's-road, 
Wimbledon. 

The  Queen's- road  was  a  road  within  the  district 
of  the  Wimbledon  Urban  District  Council.  For 
some  considerable  time  before  the  accident  to  the 
plaintiff  this  road  had  been  set  out  as  a  road  by 
the  owner  of  the  land,  and  had  been  used  by  tiie 
public,  but  it  had  not  become  a  highway  repair- 
able by  the  inhabitaots  at  large. 

The  district  council  had  given  notice,  under 
sect.  150  of  the  Public  Health  Act  1875,  to  the 
owner  requiring  him  to  sewer,  level,  pave,  metal, 
flag,  channel,  and  make  good  the  road. 

The  requirements  of  uiat  notice  were  not  com- 
plied with,  and  the  district  council  proceeded  to 
carry  out  the  work  under  the  powers  conferred  on 
them  by  sect  150. 

The  district  council  entered  into  a  contract 
with  the  defendant  lies,  who  was  a  contractor,  to 
do  the  work. 


\fl)  Eepoctad  bj  J.  H.  Williamb,  £aq.,  B«rrtslar-M4AW. 
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In  the  coarse  of  doine  the  work  lies  placed 
beaps  of  soil,  which  had  oeen  remored  from  the 
suxTBoe  of  the  road,  by  the  side  of  the  road. 

ThflAe  heaps  of  soil  were  not  lighted  or  in  any 
way  protected. 

Tm  plaintiff  was  crossing  the  road  at  ni^ht  in 
order  to  get  to  the  road  in  which  she  lived,  and 
fell  over  one  of  the  heaps  and  was  injured. 

This  action  was  brought  against  the  district 
cohboQ  and  lies. 

The  defendant  Bes  deliyered  a  separate  defence, 
^eawukg  that  the  accident  was  caused  by  his 
negligence,  and  with  his  defence  paid  75{.  into 
court  with  a  denial  of  liability. 

The  district  council  in  their  defence  denied  the 
negKgenoe,  and  further  alleged  that  they  were 
not  uable  for  any  negligence  of  Res;  they 
farther  said :  **  The  defendant  lies,  while  denying 
liability,  has  paid  into  court  75L,  and  these  dden- 
dants  say  that  sura  is  sufficient  to  satisfy  the 
plamtiiFs  claim.*' 

The  action  was  tried  before  Bruce,  J.  with  a 
jury,  and  the  jury  found  a  verdict  for  the  plaintiff 
for  50L  The  learned  judge  then  ordered  judgment 
to  be  entered  for  the  de^dant  lies. 

Upon  further  consideration  Bruce,  J.  held  that 
the  defendant  lies  was  the  agent  or  servant  of 
the  district  council  and  was  not  an  indepen- 
dent contractor,  that  the  district  council  were 
liable  even  if  lies  was  an  independent  con- 
tractor, and  that  the  district  council  could  not 
ayail  themselves  of  the  payment  into  court  by 
lies. 

The  learned  judee  ordered  judgment  to  be 
entered  against  the  district  cooncil,  to  be  confined 
to  costs  (18  Cox  Mag.  Oas.  603 ;  78  L.  T.  Rep.  748). 

The  Wimbledon  Urban  District  Council 
appealed. 

Macm&rran,  Q.C.  and  C.  Tyrrell  CHlen  for  the 
appellants. — The    judgment   of   Bruce,    J.  was 
wrong  upon  both  points,  both  as  to  the  liability 
of  the  appellants  and  as  to  the  effect  of  the  pay- 
ment into  court  by  the  other  defendant.      The 
whole  cause  of  action  of  the  plaintiff  was  satisfied 
\ij  the  payment  into  court,  and  therefore  judg- 
ment could  not  be  recovered  against  any  defen- 
dant.   If  either  a  master  or  a  servant  pays  com- 
pensation in  respect  of  a  tort  committed  by  the 
eerrant,  that  is  an  answer  to  any  claim  made 
aeainst  the  other.    The  same  must  be  the  result 
when  either  of   them  pays   money  into   court 
which  is  sufficient  to  satisfy  the  claim.    Payment 
into  court  of  an  amount  which  proves  to  be  suffi- 
cient to  satisfy  the  plaintiff's  claim  is  a  complete 
defence  to  the  whole  action,  even  if  the  money 
has  been  paid  into  court  by  one  only  of  several 
defendants,  and  all  the  def endante  are  entitied  to 
jadgment.      There  is  but   one  cause  of   action, 
and  the  whole  of  that  cause  of  action  is  satisfied 
hj  the  payment  into  court  of  a  sufficient  amount 
I7  one  defendant.    A  j  udgment  recovered  against 
one  of  two  tortfeasors  is  a  good  defence  to  an 
action  against  the  other : 

BrinraMod  v.  Harrimm^  27  L.  T.  Bep.  99  ;  L.  Bep. 

7C.  P.  547; 
TKwnman  v.  TTild,  11  A.  A  E.  453 ; 
Dudk  V.  ITayaii,  67  L.  T.  Bep.  547 ;  (1892)  2  Q.  B. 

511. 

The  appellante  were  not  liable  for  any  negligence 
of  the  d^endant  Iks.  lies  was  an  independent 
contractor,  and  was  not  an  agent  or  servant  of 


the  appellante.  The  relation  was  that  of  employer 
and  contractor,  and  not  that  of  master  and 
servant.  The  principle  of  Hardaker  v.  Idle 
DieMei  CanncU  (74  L.  T.  Bep.  69 ;  (1896)  1  Q.  B. 
335)  is  not  applicable  to  this  case.  This  was  not 
work  which  would  necessarily  cause  danger  unless 
certain  precautions  were  taken ;  the  work  was 
not  in  any  way  of  a  dangerous  character.  That 
distinguishes  this  case  from 

Hardaker  v.  Idle  Dxatnct  Council  (uhx  eup.) ; 
Black  Y.  Ckriitchurch  Finance  Company^  70  L.  T. 

Bep.  77 ;  (1894)  A.  C.  48 ; 
Pickard  v.  Smith,  4  L.  T.  Bep.  470 ;  10  C.  B.  N.  S. 

470. 

The  negligence  of  lies  in  this  case  was  an  act  of 
casual  or  collateral  negligence,  as  in 

Beedie    v.    London  and  North- Western  Railway 
Company,  4  Exoh.  244. 

tWiLLiA.M8,  L.J.  referred  to  Gray  v.  PuUen  (11 
i.  T.  Bep.  569 ;  5  B.  &  S.  970)  and  Hole  v. 
Sittingboume  and  Sheemese  Railway  Company 
(3  L.  T.  Bep.  750 ;  6  H.  &  N.  488).]  It  was  not 
necessaiy  in  the  execution  of  this  work,  that  any 
such  heaps  should  be  made ;  it  was  the  duty  of 
the  contractor,  under  the  contract,  to  remove  all 
such  soil,  and  this  was  a  purely  negligent  act  of 
the  contractor,  and  not  such  as  was  likely  to 
arise  from  the  work  which  the  district  council 
had  ordered  to  be  done. 

Lord  Coleridge,  Q.C.  and  Stephen  Lynch,  for 
the  respondent  were  not  called  upon  to  argue. 

Smith,  L.J. — ^This  is  an  appeal  from  the  judg- 
ment of  Bruce,  J.,  after  the  trial  of  the  action 
with  a  jury.  The  result  of  the  trial  was  a  verdict 
for  the  plaintiff  for  501,  What  happened  was 
this :  The  plaintiff  was  at  night  crossing  a  road 
which  was  being  obstructed  by  a  contractor 
employed  by  the  appellante.  The  jury  hav^e 
found  that  there  was  negligence  in  leaving  the 
obstructions  unfenced  and  u^ghted.  The  plain- 
tiff  feU  over  one  of  the  obstructions  and  was 
injured.  This  action  was  brought  against  the 
contractor  and  the  district  council  to  recover 
damages.  The  first  question  which  ari>e8  is  upon 
the  form  of  tbe  pleadings,  which  is  somewnat 
novel.  The  contractor,  in  bis  defence,  pleaded 
that  there  was  no  negligence,  and  while  denying 
liability  paid  into  court  the  sum  of  75Z.  as  sufii- 
cient  to  satisfy  the  piaintiff^s  claim.  The  district 
council  set  up  the  defence  that  there  was  no 
negligence,  and  also  a  quite  different  defence 
that  lies  was  an  independent  contractor,  and  that 
they  were  not  liable  for  his  negligence ;  they  also 
pleaded  that :  "  The  defendant  Res,  while  deny- 
ing liability,  has  paid  into  court  75Z.,  and  the*'e 
defendante  say  that  sum  is  sufficient  to  satisfy 
the  plaintiff's  claim."  The  action  went  to  trial. 
The  plaintiff  succeeded  on  the  issue  as  to  negli- 
gence and  got  a  verdict  for  50Z.  The  contractor 
then  said  that  he  had  paid  75Z.  into  court  and 
thereupon  became  entitled  to  judgment;  and 
Bruce,  J.  ordered  jndgmect  to  be  entered  for 
him.  Then  came  the  question  as  to  the  defence 
of  the  district  council  that  they  had  employed 
an  independent  contractor.  That  point  was 
argued  before  Bruce,  J.  who  gave  a  considered 
judgment  and  came  to  the  conclusion  that  the 
defence  was  not  a  ffood  defence.  What  was 
^en  the  position  of  tne  district  council  P  They 
bad,  as  principals,  been  guilty  of  negligence,  and 
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were  responsible  for  the  acts  of  their  oontractor. 
The  J  haiil  not  paid  any  monej  into  court.  What 
answer  conld  thej  then  have  to  the  plaintiff  P  In 
my  opinion,  none.  If  lies  had  not  paid  the 
money  into  court,  the  plaintiff  oonld  Jbaye  re- 
corered  the  502.  from  the  district  council.  The 
plaintiff  could  not  get  the  mone^  twice  over,  but 
she  had  a  good  eause  of  action  against  the 
district  council  and  snccec^ded  against  them. 
Therefore,  Bruce,  J.  was  quite  right  in  his  judg- 
ment upon  that  point.  Then  there  is  the  other 
point  raised  by  tne  appellants,  that  they  are  not 
liable  for  the  acts  of  the  contractor,  because 
he  was  an  independent  contractor,  and  what 
was  done  by  him  was  casual  or  collateral 
negligence  for  which  the  principal  could  not 
be  made  liable.  In  my  opinion  Bruce,  J. 
stated  the  case  wiUi  perfect  accuracy  when 
he  said:  "The  district  council  employed  the 
contractor  to  do  work  upon  the  surface  of  a 
road  which  they  knew  was  being  used  by  the 
public,  and  they  must  have  known  that  the  works 
which  were  to  be  executed  would  cause  some 
obstruction  to  the  traffic,  and  some  danger,  unless 
means  were  taken  to  give  due  warning  to  the 
public."  That  is  a  penectly  accurate  and  good 
statement.  Then  as  to  the  law,  in  an  earlier  part 
of  his  judgment  Bruce,  J.  said :  "  The  principle 
of  the  decisions,  I  think,  is  this — that  when  a 
person  employs  a  contractor  to  do  work  in  a  place 
where  the  public  are  in  the  habit  of  passing, 
which  work  will,  unless  precautions  are  taken, 
cause  danger  to  tbe  public,  an  obligation  is  thrown 
upon  the  person  who  orders  the  work  to  be  done 
to  see  that  the  necessary  precautions  are  taken, 
and  that,  if  the  necessary  precautions  are  not 
taken,  he  cannot  escape  liability  by  seeking  to 
throw  the  blame  on  the  contractor."  I  agree  with 
every  word  of  that  statement,  and  would  add  to 
it,  unless  the  acts  done  were  mere  casual  or 
collateral  acts  of  negligence,  such  as  the  dropping 
of  a  hammer  by  a  workman.  I  cannot  hold  that 
leaving  heaps  of  material  about  the  street  was 
either  casual  or  collateral  negligenon  within  the 
above  exception.  For  these  reasons  I  think  that 
the  decision  of  Bruce,  J.  was  right  both  as  to  the 
form  of  the  judgment  and  as  to  the  liability  of 
the  district  council.  The  appeal  fails  and  mu^t 
be  dismissed. 

Williams,  L.J. — I  entirely  agree.  As  to  the 
first  point,  the  fallacy  lies  very  much  in  the  words 
by  which  it  is  attempted  to  define  the  so-called 
defence  in  this  case.  When  a  defendant  pays 
money  into  court  with  a  denial  of  liability,  that  is 
done  in  pursuance  of  Order  XXII.,  r.  1.  Let  us 
then  see  what  that  rule  says.  It  provides  that : 
"  Where  any  action  is  brought  to  recover  a  debt 
or  damages,  any  defendant  may,  before  or  at  the 
time  of  delivering  his  defence,  or  at  any  later 
time  by  leave  of  the  court  or  a  judge,  pay  into 
court  a  sum  of  money  by  wav  of  satisfaction, 
which  shall  be  taken  to  admit  the  claim  or  cause 
of  action  in  respect  of  which  the  payment  is 
made ;  or  he  may,  with  a  defence  denying  liability 
(except  in  actions  or  counter-claims  for  libel  or 
slander),  pay  money  into  court  which  shall  be  sub- 
ject to  the  provisions  of  rule  6."  Now,  I  desire 
to  point  out  that  the  defence  is  the  denial  of 
liability,  and  not,  as  has  been  assumed  by 
tbe  appellants,  the  payment  into  court.  The 
importance  of  that  is  this :  Both  defendants  have 
delivered  statements  of  defence;   each  of  them 


has  denied  liability;  one  ci  them  ohose  also  to 
pay  money  into  court,  and,  according  to  the  terms 
of  the  rule,  he  had  to  do  that  with  his  defeiijoe. 
What  18  the  result  ?    The  result  is  not  that  be 
sets  up  a  defence  by  the  payment  into  oomrt^  but 
that  toe  Lesislatnre  for  the  sake  of  peace  has 
enabled  a  dttendant  to  make  an  ofter  cf  terms  ol 
peace.    The  result  of  that  procedure  is  thaJk,  if  at 
the  trial  the  defendant  who  has  paid  money  into 
court  is  defeated  upon  his  denial  of  Habili^,  yet 
he  is  not  placed  in  the  position  of  a  deraated 
defendant  if  the  plaintiff  does  not  recover  more 
than  the  amount  paid  into  court    Li  that  case, 
notwithstanding   his    defeat   on   the  denial   of 
liability,  the  defendant  saves  the  costs  of  tiie 
action  and  gets  judgment  for  his  costs.    It  is 
therefore  a  mistake  to  say  that  there  is  a  defence 
of  XMkvment  into  court    The  only  defenoe  is  tbe 
denial  of  liability.   Here  the  one  defendant  by  his 
payment  into  court  has  improved  his  position, 
because  he  gets  the  benefit  of  that  payment  into 
court,  the  plaintiff  not  having  recovered  more.    I 
cannot,  however,  see  any  reason  why  the  other 
defendant,  who  did  not  make  any  paynsent  into 
court,  should  be  placed  in  the  same  position  as 
the  defendant  who  did  pay  money  into  oourt.    It 
is  quite  plain,  therefore,  that  the  eases  of  King  v 
Hoare  (13  M.  &  W.  494)  and  Briiumead  v.  Harri- 
son  (27  L.  T.  Rep.  99 ;  L.  Bep.  7  C.  P.  547)  have 
no  application  to  the  present  case.    There  never 
was  an^  satisfaction  of  the  cause  of  action  before 
or  dunng  the  trial;  there  was  always  a  good 
cause  of  action  against  the  Wimbledon  Di^rict 
Council.    In  my  jud^ent,  Bruce,  J.  was  per- 
fectly right  in  entermg  judgment  against  the 
district  counciL    As  to  the  other  point,  there  ii 
rarely  any  question  of  liability  upon  which  the 
authorities  are  so  clear  and  so  uniform  as  they  are 
with  regard  to  the  liability  of  a  local  authority 
which  has  employed  a  contractor  as  in  the  present 
ease.    The  principle  was  first  laid  down  in  the 
case  of  Pickard  v.  Smith  (4L.  T.  Rep.  470;  10 
0.  B.  N.  S.  470).    That  was  a  case  in  the  €k)uit 
of  Common  Pleas,  where  in  the  judgment  it  was 
said :  "  Unquestionably,  no  one  can  be  made  liable 
for  an  act  or  breaeh  of  duty,  unless  it  be  traceable 
to  himself  or  his  servant  or  servants  in  the  course 
of  his  or  their  employment.   'Consequently,  if  an 
independent  contractor  is    employed    to    do  a 
lawful  act,  and  in  the  coarse  of  tbe  work  he  or 
his  servants  commit  some  casual  act  of  n^U- 
gence,  the  employer  is  not  liable.    To  this  effect 
are  many  authorities  which  are  referred  to  in  the 
argument.    That  rule  is,  however,  inapplicable  to 
oases  in  which  the  act  which  occasions  the  injoiy 
is  one  which  the  contractor  was  employed  to  do; 
nor,  by  parity  of  reasoning,  to  cases  in  which  the 
contractor  is  intrusted  wiui  the  performance  of  a 
duty  incumbent  upon  his  employer,  and  neglects 
its  fulfilment,  whereby  an  injury  is  occasioned." 
Those  principles   were  subsequently  applied  in 
Oray  v.  PuUen  (11  L.  T.  Rep.  569;  5  B.  A  S.  970), 
Bower  v.  PeaU  (35  L.  T.  Rep.  321 ;  1  Q.  B.  DIt. 
321),  and  Dcdton  v.  Angus  (44  L.  T.  Rep.  844;  6 
App.  Cas.  740).    Then,  last  of  all,  the  principle 
was  again  spplied  in  Hardaker  v.  The  Idle  Dietriet 
Counca  (74  L.  T.  Rep.  69;  (1896)  1  Q.  R  335). 
In  all  those  cases  the  principle  appMed  was  that, 
if  a  oontractor  was  intrusted  with  the  perform- 
ance of  the  duty  of  the  employer,  tbe  emplojer 
could  not  rely  upon  the  employment  of  the  con- 
tractor in  order  to  escape  uaulity  if  the  doty 
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was  not  performed.      In  cases   such  as  this,  in 

which  the  local  anthority  has  statntory  powers 

to  do  something  to  a  road,  e,g.,  stopping  it  or 

opening  it  ap,  so  as  to  make  it  dangerons  for 

use,  it  is  clear  that  there  is  a  duty  upon  the  local 

antlioritj  to  take  care  that,  -whatever  thej  are 

doing  nnder  thdr  statntory  anthority,  the  Qneen's 

snbiecte  are  not  injured  by  a  careless  performance 

of  the  work.    Apply  that  principle  to  the  present 

case.      This  road  was  being  made  up,  and  that 

work  mnst  at  some  time  give  rise  to  danger.    It 

was,  theref  ere,  the  dnty  of  the  statutory  authority 

to  taike  care,  by  providing  fencing,  lights,   or 

watchmen,  that  nersons  coming  there  were  not 

injnred.    Hereit  nappened  that  those  precautions 

were   not  taken,  and  the  plaintiff  was  injured. 

Therefore  I  think  that  hero,  as  in  Pickard  v. 

Smith   (itN  <ttp.).  there  was  a  duty  incumbent 

upon  his  employer  which  was  intrusted  to  the 

oontraotor,  who  neglected  its  fulfilment,  whereby 

an     injury    was    occasioned    to    the    plaintiff. 

Brace.  J.  has   expressed   the    law    tersely,   and 

with  absolute  accuracy,  and  I  entirely  agree  with 

his  judgment.    The  appeal  fails,  and  must  he 

dismlBSM. 

RoMBB,  L.J. — Having  regard  to  the  present 
state  of  the  authorities,  I  think  that  the  follow- 
ing statement  wccurately  expresses  the  law  upon 
this  question:  Where  a  person,   through  a  con- 
tractor, does  work  which  from  its  nature  is  likely 
to  cause  danger  to  others,  there  is  a  duty  on  his 
part  to  take  all  reasonable  precautions  against 
such  dangers,  and  he  does  not  escape  liability  for 
the  discmurse   of   that   dnty    hy    employing  a 
contractor  if  the  contractor  does  not  take  those 
precautions.     I  desire  to  point  out  that  what  has 
oeen  called  in  some  cases  casual  or  collateral 
neglisence  refers  to  accidents  which  cannot  he 
guarded  against  heforehand.    Applyins  that  rule 
to  the  present  case  I  think  that  this  wo  A  from  its 
very  nature  was  likely  to  cause  danger  to  the 
public,  because  it  became  necessary,  and  indeed 
ineritable,  in  doing  the  work  that  heaps  should 
be  made.    It  is  well  known  that,  in  works  like 
this,  it  is  a  usual  precaution  to  put  up  lights  or 
other  warnings.    In  my  opinion  it  would  not  be 
reasonable  not  to  take  such  precautions.     As  to 
the  second  point,  I  have  nothinff  to  add  except  to 
call  attention  to  the  fact  that  this  case  is  not  one 
in  which  the  district  council  have  set  up  substan- 
tially the  same  defence  as  the  other  aef endant« 
and  have  submitted  to  the  same  consequences  as 
if  money  had  been  paid  into  court  by  them.    I 
a^^ee,  therefore,  that  the  appeal  must  be  dis- 

oussed 

Appeal  dismissed. 

Solicitor  for  the  appellant,  W.  H,  Whiifield. 
Solicitor  for  the  respondent,  8.  A.  Jones, 
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Friday,  May  5,  1899 

(Before  Smith,  Williams,  and  Bomeb,  L.J  J.) 

Thb  Mayob,  &c.,  of  Livbbpool  (apps.)  v,  Thb 
AflSBSSMBNT  Committee  of  thb  Llanfyllin 
Union  and  thb  Ovebsbbbs  of  thb  Pabish 
of  Llanwddyn  (resps.V  (a) 

APPEAL  FBOM  THB  QUEBN'S  BENCH  DIVISION. 

Batinp  —  Poor  rate  —  Rateable  value  —  Effective 
capital  valine — Cost  of  construction — Reservoir. 

By  their  private  Act  for  the  construction  of  their 
waterworks,  a  municipal  corporation  was  em- 
powered to  make  a  reservoir  hy  damming  up  a 
stream  running  down  a  valley ,  and  the  Act  pro- 
vided th'it  the  corporation  should  build  on  new 
sites  a  chwch,  vicarage,  and  schools,  and  make 
certain  bridges  and  roads,  in  the  place  of  those 
to  he  submerged  by  carrying  out  the  scheme. 
The  scheme  was  accordingly  carried  out.  Upon 
an  appeal  against  a  poor  rate  made  upon  the 
corporation  in  respect  of  the  reservoir,  the 
quarter  sessions  hela  that,  in  estimating  the  cost 
of  the  construction  of  the  reservoir  for  the  pur- 
pose of  arriving  at  its  effective  capital  value,  the 
amounts  expended  by  the  corporcUion  on  the  new 
church,  vicarage,  schools,  oridges,  and  roads 
should  be  taken  into  consideration,  and  the 
sessions  also  fixed  upon  a  certain  proportion  of 
the  cost  of  the  construction  of  the  reservoir  as 
representing  its  effective  capital  valus. 

The  Queen's  Bench  Division  held  that  these  items 
of  expenditure  ought  not  for  this  purpose  to  be 
taken  into  consideration,  and  they  varied  the 
proportion  of  the  cost  of  construction  fixed  upon 
by  the  quarter  sessions  as  representing  the 
effective  capital  value.     On  appeal : 

Held,  that  the  cost  of  the  construction  of  the  reser- 
voir was  rightly  taken  into  consideration  as 
being  some  evidence  of  its  value,  and  that  the 
quartsr  sessions  had  not  gone  wrong  in  law  in 
inclttding  in  the  cost  of  the  construction  the  expen- 
ditwre  hy  the  corporation  on  the  church,  vicarage, 
schools,  oridges,  and  roads,  and  that  this  question 
and  the  question  of  what  proportion  of  the  cost 
should  he  taken  as  representing  the  value  being 
both  questions  of  facU  the  decision  of  the  Queen's 
Bench  Division  should  be  reversed. 

This  was  an  appeal  by  the  assessment  committee 
of  Llanfyllin  Union  and  the  overseers  of  Llan- 
wddyn from  the  judgment  of  the  Qneen's  Bench 
Division  (Ridley  and  Fhillimore,  JJ.)  upon  a  case 
stated  by  the  Quarter  Sessions  of  the  County  of 
Montgomery. 

The  corporation  of  Liverpool  appealed  to  the 
quarter  sessions  against  a  rate  or  assessment 
purporting  to  be  a  rate  made  for  the  relief  of 
the  poor  and  other  purposes  in  and  for  the 
parisn  of  Llanwddyn,  within  the  district  of 
che  Llanfyllin  Union,  on  the  ground  that  they 
were  assessed  in  too  large  a  sum  for  the 
several  premises  in  their  occupation  in  the  said 
parish. 

The  jnstiods  confirmed  the  rate,  but,  the  appel- 
lants being  dissatisfied,  stated  a  case  for  the 
opinion  of  the  court. 

The  corporation  were  the  occupiers  of  certain 
premises  in  the  said  parish,  consisting  of  a  reser- 
voir, banks,  dam.  and  other  appurtenances,  known 
as  Lake  V>  mwy,  which  with  other  works  formed 

(a)  Beportedby  E.  Mahi.bt  Smith,  Enq.,  Barrister-at-Lftw. 

2  P 


218 


MAGISTRATES'   OASES. 


App.]        Matob,  &€.,  OF  LiTBBPOOL  V,  AssBBS.  GoM.  OF  Llanftllin  XJnion,  &g.        [App. 


part  of  the  waterworks   supplying  the  city  of 
Liverpool  with  water. 

These  premises  and  works  were  acquired  and 
constructed  by  the  corporation  under  the  provi- 
sions of  the  liiverpool  Corporation  Waterworks 
Act  1880  (43  &  44  Yict.  c.  oxliii),  and  were  held 
and  used  by  them  solely  for  the  purposes  of  the 
water  supply  to  Liverpool,  and,  so  lonff  as  the  pre- 
mises and  works  remained  part  of  the  corporation's 
system  of  water  supply  to  Liverpool,  the  corpora- 
tion were  practically  the  only  possible  tenants  of 
such  premises  and  works,  but  the  reservoir  and  dam 
were  physically  severable  from  the  other  works, 
and,  if  in  the  market  as  a  separate  hereditament, 
a  rent  could  not  be  obtained  for  them  from  other 
tenants. 

The  cost  of  the  structure  of  the  dam  and  reser- 
ve ir  and  other  works  in  the  parish  in  the  occupa- 
tion of  the  corporation  was  646,932{.,  and  the 
cost  of  the  land  upon  which  the  works  were  con- 
structed was  52,250Z.  The  corporation  bad  aJso 
in  addition  to  these  amoimts  expended  in  bridffe<i 
the  sum  of  8337Z.,  on  roads  the  sum  of  55,9392., 
on  church,  vicarage,  and  schools,  in  substitution 
£or  the  buildings  which  were  submersed  by  the 
formation  of  the  Yymwy  reservoir,  we  sum  of 
13,952^  None  of  these  hereditaments  were,  how- 
ever, then  in  the  occunation  of  the  corporation, 
but  they  were  provided  and  constructea  by  the 
corporation  pursuant  to  obligations  imposed  upon 
them  by  the  Liverpool  Corporation  Waterworks 
Act  1880. 

The  reservoir  was  large  enough  to  deliver  a 
daily  supply  of  52^  million  gallons,  but  the 
catchment  area  with  which  it  was  then  connected 
was  only  sufficient  to  provide  a  daily  supply  of 
41  million  gallons.  Certain  other  catchment 
areas  were,  however,  in  the  possession  of  the  corpo- 
ration and  could  be  connected  with  the  reservoir, 
and  when  so  connected  would  give  an  additional 
daily  supply  of  Hi  million  gallons.  Of  this 
quantity  39  million  §^ons  would  be  delivered  by 
means  of  three  pipes  at  Liverpool,  and  13^  million 
gallons  would  be  passed  away  down  the  river 
Yymwy  as  compensation  water  under  the  pro- 
visions of  the  Liverpool  Corporation  Waterworks 
Act  1880.  At  that  time  out  of  the  three  lines  of 
pipes  which  were  ultimately  destined  to  form  the 
aqueduct,  only  one  line  of  pipes  (capable  of 
canying  13  million  gallons  of  water  to  Liverpool) 
had  been  laid. 

The  lustices  were  of  opinion  that,  in  order  to 
ascertain  the  effective  capital  value  of  the  under- 
taking in  the  parish,  the  amounts  expended  by 
the  corporation,  not  only  upon  works  and  bridges, 
but  also  on  the  church,  vicarap;e,  and  schools, 
ought  to  be  included  as  being  in  their  opinion 
part  of  the  capital  cost  of  the  dam  and  reservoir, 
making  a  total  capital  cost  of  787,4I0Z. ;  and  that 
the  effective  capital  value  of  the  reservoir  and  site 
ought  to  be  taken  at  26^—41  of  the  en>enditure, 
namely,  508,2472.,  and  that  the  rateable  value  of 
the  works  should  be  taken  at  3  per  cent,  on  the 
outlay. 

Five  questions  for  the  opinion  of  the  court 
were  stated  in  the  case,  but  for  the  purposes  of 
this  report  it  is  enough  to  give  only  the  third  and 
fourth,  which  were  the  subject  of  the  present 
appeal,  viz.,  (3)  whether,  in  order  to  ascertain  the 
effective  capital  value  of  the  api)ellants'  under- 
taking, the  amounts  expended  oy  the  appellants 
upon  roads,  bridges,  church,  vicarage,  and  schools,  I 


or  any  and  which  of  them,  ought  or  ought  not  to 
be  included;  (4)  whetiier  the  dfective  capital 
value  of  the  appellants*  reservoir  and  site  ought 
to  be  taken  at  26^—41  or  26^—52}  of  the  total 
capital  expenditure  thereon. 

The  Queen's  Bench  Division  (Ridley  and 
PhiUimore,  JJ.)  in  reply  to  the  two  questions 
above  set  out  were  of  opinion  that  the  amounts 
expended  by  the  corporation  upon  xoads,  bridges, 
church,  vicarage,  and  schools  ought  not  to  be 
included  in  ascertaining  the  effective  capital  value 
of  the  corporation's  undertaking;  and  that  the 
effective  capital  value  ought  to  be  taken  at 
26^—52^  of  the  total  capital  expenditure;  and 
they  ordered  the  rate  to  be  reducea  aooordingiy. 

The  case  is  reported  in  18  Mag.  Cas.  609; 
78  L.  T.  Rep.  835. 

The  assessment  committee  appealed. 

Marshall,  Q.C.  and  EUis  Grimha  for  the 
assessment  committee. — The  cost  ox  erecting  the 
new  church,  vicarage,  and  schools  and  making 
the  new  roads  and  oridges  is  as  much  a  part  oi 
the  orig^inal  cost  of  constructing  the  reservoir  as 
though  the  corporation  had  paid  that  amount  of 
money  as  compensation  for  the  compulsory  pur- 
chase of  the  sites  now  covered  by  the  reservoir. 
They  referred  to 

Reg.  V.  ChurehwarderiB  and  Overte&rt  of  MUe  End 

Old  Town,  10  Q.  B.  208 ; 
Beg,  V.  Weet  Middieeex  Waterworke   Company,  1 

E.  &  £.  716  ;  28  L.  J.  135,  M.  C. ; 
Beg,  V.  The  London  School  Board,  55  L.  T.  Bep. 
384 ;  17  Q.  B.  Div.  788. 

As  to  the  other  question,  it  is  entirely  one  of  fact 
for  the  justices,  and  their  decision  ought  therefore 
to  be  restored : 

Beg.  V.  Souih  Staffordshire  Waterworks   Company^ 
54  L.  T.  Bep.  782  ;  16  Q.  B.  Div.  359. 

E.  Honoratue  Lloyd  (Balfour  Browne,  Q.C.  with 
him)  for  the  corporation  oi  Liverpool. 

Smith,  L.J. — ^The  question  in  this  case  is  as  to 
the  amount  at  which  the  corporation  of  Liverpool 
are  liable  to  be  rated  in  respect  of  the  Yymwy 
reservoir.    The  corporation  put  the  rateable  value 
of  the  reservoir  at  8700Z. ;  the  overseers  put  it  at 
16,9002.     The    assessment    committee    were  in 
favour  of  the  view  taken  by  the  overseers,  and  tiie 
corporation  thereupon  appealed  to  the  quarter 
sessions.    The  rate  was  there  confirmed,  and  the 
corporation  next  appealed  to  the  Queen's  Bench 
Division.     My  brotners  Ridley  and  Fhillimore 
answered    two  of  the  questions   stated  for  th^ 
opinion  of  the  court  in  a  way  which  reduced  some- 
wnat  the  amount  of  the  mte,  and  the  assessment 
committee  and  the  overseers  have  therefore  ap- 
pealed to  this  court.    Now,  I  think  I  ought  first 
to  refer  to  the  Act  of  Pai'liament  which  the  cor- 
poration of  Liverpool  obtained  for  the  making 
of  their  waterworks  of  which  this  reservoir  form^ 
a  part.    The  works  contemplated  by  the  corpora- 
tion were  to  have  the  effect  of  putting  under 
water  a  large  tract  of  land,  because  the  reseryoir 
was  to  be  made  by  damming  up  a  stream  which 
ran  down  a  valley.    On  the  Cina  to  be  submerged 
there  was  a  church  and  a  vicarage  and  schools. 
Some  provision  with  resard  to  theee  buildings  had 
to  be  made  in  the  Act  obtained  by  the  corporation 
— ^the  liverpool  Corporation  Waterworks  Act  1880 
(43  k  44  Yict.  c.  cxHii.) — and  sect.  14  runs  as  follows: 
''The  following  provisions  shall  have  effect  for  the 
protection  of  the  vicar  of  Llanwddyn  (here^itflfter 
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oalled  the  said  vicar) :  (1)  The  corporation  shall 
^thin  three  years  after  the  passing  of  this  Act 
g;iTe  notice  to  treat  to  the  said  vicar  for  the  vicar- 
SLge  of  Llanwddyn  and  &11  glebe  and  other  lands 
belonging  to  the  said  living  which  are  shown  on 
the  deposited  plans :  (2)  Bdore  the  coiporaUon 
take  down  or  interfere  with  the  parish  cnnrch  of 
Lilanwddyn,  they  shall  bnild  ana  coiivey  to  the 
ScclesiasticsJ  Commissioners  for  England  a  new 
▼icarage  on  a  site  and  according  to  pla^s  and 
specifications  previously  approved   by  the  said 
coimnissioners  and  by  the  patron  of  the  benefice : 
(3)  In  assessing  the  compensation  to  be  paid  by 
the  corporation  for  the  pnrchase  of  the  existing 
vicar^e,  and  of  the  site  thereof  and  of  the  gleb^ 
lands  to  be  taken  as  aforesaid,  it  shall  be  assumed 
that  the  new  vicaragn  and  the  site  thereof  are 
provided  and  shall  be  taken  as  full  compensation 
far  the  existing  vicarage  and  the  site  thereof 
eqnal  in  area  to  that  provided  as  aforesaid."    In 
other  words,  the   corporation  were   not  to  pay 
ready  money  for  the  vicarage  that  was  to  be  put 
under  water,  but,  instead  of  doing  that,  they  were 
to  bnUd  another  vicarage  in  the  manner  provided 
by  this  section.     Then  sect.  15  provides  that 
before  taking  down  the  schools,  the  corporation 
shall  build  in  lieu    thereof   and   convey  to  the 
trustees  of  the  schools  a  new  school  and  teacher's 
residence  on  a  site  and  according  to  plans  and 
spedfications  previously  approved  by  the  Educa- 
tion Department.    Sect.  32  provides  that  on  the 
completion  of  the  road  diversions  authorised  by 
the  Act,  the  sites  of  existing  roads  should  be 
vested  in  the  corporation.    Sect   34  provides  for 
the  providing  of  a  new  site  and  the  building  of  a 
new  church  in  lieu  of  the  old  one.    The  reservoir 
was  made  under  the  A.ct  and  the  old  church  and 
vicarage  and  schools  were  submerged,  and  the 
new  roads  were  also  made  as  provided.   Now,  with 
regard  to  a  hereditament  of  such  a  nature  as  this 
reservoir,  it  is  manifestly  impossible  to  arrive  at 
the  amount  which  a  h^othetical  tenant  from  year 
to  year  would  give  for  it  by  comparing  it  with  other 
hereditaments  in  the  nei^hbourho<^.    A  rough 
niethod,  therefore,  of  arriving  at  the  rateable  value 
is  to  find  out  the  cost  of  the  land  and  the  amount 
of  money  spent  upon  it,  and  then  to  use  that 
capital  sum  as  a  basis  on  which  to  estimate  what 
rent  the  hypothetical  tenant  would  give.    Now, 
though  a  ^roentage  on  the  capital  sum  of  money 
expended  is  not  to  be  taken  as  the  exact  amount 
of  rent  which  the  hypothetical  tenant  would  pay. 
vet  it  is  some  criterion,  and  affords  some  meauH 
of  arriving  at  the  desired  result.    It  is  agreed, 
therefore,  that  to  find  out  what  a  hypothetical 
tenant  from  year  to  year  would  give  for  thin 
reservoir,  the  first  thing  is  to  get  at  the  capital 
amount  spent  upon  it,  the  cost  of  the  fee  simple 
of  the  land,  together  with  the  amount  of  money 
<)zpended  on  the  works  and  other  outgoings.    No 
one  disputes  that.    But  the  corporation  contend 
t  hat  in  getting  at  the  effective  capital  value  of 
^he  reservoir  it  is  not  right  to  take  into  account 
the  expenses  incurred  by  them  with  regard  to  the 
i^hnrch,  the  vicanu^,  the  schools,  and  the  roads 
^u&d  bridges.   The  Queen's  Bench  Division  aJffirmed 
that  proposition,  and  held  that  these  items  should 
i^  excluded.    Now,  did  the  justices  go  wrong  in 
law  in  taking  these  items  into  consideration  for 
the  purpose  of  getting  at  the  capital  amount 
expended  by  the  corporation  H    I  cannot  see  that 
they  did.    The  corporation  could  not  eet  the  land 


they  wanted  for  the  reservoir  without  being  put 
to  certain  expenses.  Instead  of  paying  ready 
money  for  the  buildings  which  were  to  be  put 
under  water,  they  had  imposed  on  them  by  the 
Act  of  Parliament  an  obligation  to  erect  other 
buildings  above  the  limit  of  the  water  line.  I 
cannot  see  why  that  is  not  an  expenditure  here 
necessarily  and  properly  incurred  by  them  in 
order  that  they  mi^ht  get  the  reservoir.  The 
cost  of  the  reservoir,  I  agree,  is  not  a  neces- 
sary criterion  of  its  actual  value,  but  it  is  a 
guide  to  it,  and  is  evidf'nce  from  which  the  rate- 
able value  may  be  ascertained.  I  cannot  see  that 
the  quarter  sessions  were  not  entitled  to  take 
these  matters  into  account  when  they  were  de- 
ciding upon  a  question  of  fact,  viz.,  the  amount 
of  rent  which  a  hypothetical  tenant  from  year  to 
year  would  give.  Therefore  I  am  of  opinion  that 
the  learned  judges  in  the  Divisional  Court  were 
wrong  when  they  ruled  as  a  matter  of  law  that  the 
persons  who  had  to  assess  the  rateable  value  of 
the  reservoir  could  not  take  these  items  of  ex- 
penditure into  consideration.  As  regards  the 
other  question,  whether  the  divisor  should  be 
41  or  5^i,  I  also  ask  myself  what  right  had  the 
Divisional  Court  to  say  that  as  a  matter  of 
law  the  division  should  be  52^  rather  than  41  P 
That  does  not  seem  to  me  to  be  a  matter  of  law. 
In  the  case  stated  by  the  court  of  quarter  sessions 
the  justices  say  that  they  are  of  opinion  that  the 
effective  capital  value  of  the  I'eservoir  ought  to  be 
taken  at  26^ — 41  of  the  expenditure.  The  ques- 
tion was  one  of  fact,  and  therefore  I  think  that 
the  decision  of  the  Divisional  Court  ought  to 
be  reversed  and  that  of  the  quarter  sessions 
restored.  For  these  reasons  the  appeal  must  be 
allowed. 

Williams,  L.J. — I  am  of  the  same  opinion. 
This  case  raises  qaestions  in  reference  to  the 
application  of  what  has  been  called  the  contractor's 
theory  of  rt-nt  which  is  applied  in  cases  where  there 
is  no  actual  letting  of  the  property,  or  of  similar 
property,  which  would  give  assistance  in  arriving 
at  tne  rent  which  a  hypothetical  tenant  from  year 
to  year  would  give.  It  is  common  ground  between 
the  parties  in  this  case  that,  to  arrive  at  a  proper 
assessment,  the  structural  value  of  the  reservoir 
must  be  taken  as  the  basis  of  the  computation, 
and  that,  having  arrived  at  the  structural  value, 
you  must  sav  what  rent  a  tenant  from  year  to  year 
would  pay  for  premises  of  that  structural  value. 
Now,  how  is  the  structural  value  to  be  arrived  at  P 
No  one  suggests  that  it  is  to  be  arrived  at  by 
simply  ad£ng  up  the  items  of  the  structural 
cost ;  that  would  probably  result  in  an  over-esti- 
mate. One  can  easily  conceive  cases  in  which 
either  the  expenditure  may  have  been  injudicious, 
or  may  have  proved  after  a  short  experience  to 
be  fruitless,  or  the  expenditure  may  have  been 
upon  machinery,  or  buudings,  or  what  not,  which 
may  have  become  obsolete  In  such  cases  the 
structural  cost  would  not  i*epresent  the  structural 
value.  But  nevertheless  it  is  perfectly  clear  that 
to  get  at  the  structui*al  value,  the  structural  cost 
ought  to  be  taken  into  consideration  as  one  of  the 
factors  in  the  estimation.  That  I  underatand  is 
the  principle  which  was  est>iblished  in  Reg.  v.  The 
West  Middlesex  Waienoorks  Company  {uhi  sup.). 
That  case  had  reference  to  land  and  machineiy 
not  yielding  any  direct  profit,  and,  there  being 
no  other  means  of  arriving  at  the  rent  which  a 
hypothetical  tenant  from  year  to  year  would  pay, 
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the  coui  t  held  that  the  proper  mode  of  arriymg 
at  that  rent  was  the  mode  which  I  have  been 
trying  to  explain.  Now,  we  have  here  to  deal 
with  only  two  of  the  questions  raised  in  the  case 
stated  by  the  quarter  sessions,  the  questions  num- 
bered 3  and  4.  Question  3  is, "  Whether,  in  order 
to  asoertain  the  effective  capital  value  of  the 
appellants'  undertaking,  the  amounts  expended  by 
the  appellants  upon  roads,  bridges,  church, 
vicarage,  and  schools,  or  any  and  which  of  them, 
ought  or  ou^ht  not  to  be  included."  The  ju^es 
in  the  Divisional  Court  said  that  they  were  dearly 
of  opinion  that  none  of  the  amounts  so  expended 
ought  to  be  included  in  the  valuation.  I  confess 
tbat  I  cannot  understand  that.  It  is  a  conclusion 
that  as  a  matter  of  law  all  that  expenditure  ouffht 
to  be  excluded  in  arriving  at  the  capital  vanie. 
I  cannot  understand  how  that  proposition  is  to 
be  maintained  unless  one  is  preparea  to  go  to  the 
length  of  saying  that  structural  cost  is  never  to 
be  taken  into  consideration  in  arriving  at  the 
value  or  structural  value.  It  seems  to  me  that  the 
money  spent  by  the  corporation  in  replacing  the 
church,  the  vicarage,  and  the  schools  is  just  as  much 
part  of  the  price  of  the  hereditament  as  if  it  had 
been  paid  over  in  cash.  The  fact  that  the  money 
was  spent  in  building  a  church,  vicarage,  and 
schools  in  substitution  for  those  that  were  sub- 
merged does  not  seem  to  me  in  the  slightest  degree 
to  filter  the  fact  that  this  expenditure  was  part 
of  the  price  paid  for  the  acquisition  of  the  rate- 
able hereditiunent.  Then,  with  regard  to  the  roads 
and  bridges,  although  the  Act  of  Parliament 
does  not  enact  that  that  which  the  corporation  is 
to  do  is  to  be  a  compensation  for  that  which  they  are 
destroying,  yet  to  my  mind  it  is  equally  dear  that, 
when  one  is  arriving  at  value  by  considering  as 
one  of  the  elements  what  the  actual  tenant  is 
willing  to  pay  by  way  of  rent  as  being  interest 
upon  his  capital  expenditure,  it  is  pei^ectly  impos- 
sible to  exclude  from  his  expenditure  of  nxed 
ca{>ital  the  amount  the  bm*den  <>f  expending 
which  the  corporation  accepted  when  it  obtained 
its  special  Act.  Now,  I  turn  to  the  second  ques- 
tion. It  was  said  that  although  in  order  to  arrive 
at  the  rent  which  the  hypothetical  tenant  from 
year  to  year  would  pay  it  is  generally  right  to 
take  into  consideration  the  structural  cost  and 
the  interest  upon  it,  yet,  if  the  expenditure 
has  been  upon  land  or  machinery  or  works, 
which  are  not  immediately  useful,  you  should 
not  include  the  whole  of  such  expenditure 
in  the  capital  sum.  As  I  understand  the 
judgment  of  the  Court  of  Appeal  in  Beg.  v. 
The  South  Staffordshire  Waterworks  Company 
{ubi  sup.),  it  is  a  dear  decision  that  if  the 
whole  of  the  works  and  the  land  forming  the 
rateable  hereditament  were  being  used  for  the 
occupation  of  a  tenant  and  for  the  earning  of  his 
profits,  the  fact  that  some  of  his  profits  may  be 
postooned,  the  fact  that  the  buildings  and  the 
machinery  will  not  be  so  useful  to  mm  now  as 
they  will  be  at  a  later  date,  is  no  ground  what- 
ever for  leaving  any  part  of  this  expenditure  out 
of  consideration  when  arriving  at  the  total  of 
structural  value  or  the  structural  cost  which  is 
the  iodex  of  structural  value.  It  seems  to  me 
that  the  case  of  Beg.  v.  The  South  Staffordshire 
Waterworks  Company  {uhi  sup,)  deddes  that  as 
plainly  as  possible.  But  then  it  not  only  decides 
that,  out  it  makes  something  else  perfectly  clear. 
It  seems  to  me  that,  when  yon  have  arrived  at  the 


structural  value  by  considering  the  struotural 
cost,  it  is  open  to  the  assessor,  or  arbitrator,  or 
whoever  he  may  be,  to  take  into  oonsideratioii.  tbe 
postponed  uswilness  of  the  things  oonstitatin^ 
the  rateable  hereditament  in  this  way.  He  may  sa j 
that  a  hypothetical  tenant  taking  these  premiBes 
and  considering  what  rent  he  should  p»ay  would 
only  be  willing  to  pay  a  veir  low  rent  in  respect 
of  premises  the  usefulness  of  which  is  thus  poet- 

Soned.  But  we  are  arriving  at  the  rent  here  hj 
eaJing  with  it  as  interest  on  the  capital,  az&d 
when  one  says,  therefore,  that  the  tenant  who  -wua 
taking  premises,  the  usefulness  of  which  would 
be  postponed  for  ninety  years,  would  only  be 
willing  to  pay  a  very  low  rent,  that  is  the  same 
thing  as  saying  that  we  must  take  a  very  low  rate 
of  interest,  and  that  is  what  was  done  in  the  case 
of  Beg.  V.  The  South  Staffordshire  WaJterworhs^ 
Company  {ubi  sup.).  The  assessor  did  take 
this  matter  into  consideration,  and  Lord  Esher, 
M.B.  and  Cotton,  L.J.  said  he  was  perfectly  ri^ht 
in  so  doing.  Now,  in  the  particular  case  berore 
us  the  same  question  arises :  Are  you  entitled  to 
take  into  oonsiderAiion  the  fact  that  the  expendi- 
ture has  been  here  for  a  much  larger  reeervoir 
than  that  which  can  be  immediatdy  used  so  as  to 

?'eld  a  return?  The  answer  is  that  jom  are. 
ou  aie  entitled  to  take  it  into  consideration,  bat 
not  by  omitting  or  deducting  any  part  of  the 
expenditure  in  the  construction  of  the  reservmr 
from  the  structural  cost,  and  thus  from  the 
structural  value,  but  by  putting  the  rate  of  in- 
terest at  a  very  low  figure.  Now,  the  assessor  here 
did  not  do  it  in  that  way.  Instead  of  altering 
the  rate  of  interest,  he  wrote  something  off  Um* 
structural  cost»  and  the  question  was  whether  he 
ought  to  have  written  off  26 — 52i  or  26—41.  In 
my  judgment  it  was  for  him  to  decide  the 
quantum  of  the  consideration  he  would  give,  or 
the  deduction  he  would  make,  in  respect  of  the 
postponement  of  the  usefulness  of  the  reservoir. 
We  are  not  asked  to  say  here  whether  the  adoption 
of  that  particular  mode  of  taking  into  considera- 
tion the  postponement  of  the  usefulnesd  of  the 
reservoir  was  or  was  not  a  right  and  proper  mode. 
On  both  sides  it  is  assumed  that  it  was.  There- 
fore all  that  we  have  to  consider  is,  first,  whether 
it  was  right  for  the  assessor,  or  assessors,  whoever 
they  were,  to  take  this  postponement  of  useful- 
ness into  consideration,  and  on  this  point  I  think 
that  it  was  right;  and,  secondly,  who  was  to 
decide  on  the  question  of  the  quantum  of  the 
deduction.  In  my  opinion  it  was  for  the  asseesor 
to  decide,  and,  whether  he  was  right  or  wrong  in 
the  quantum  he  arrived  at,  the  matter  is  not  one 
for  the  consideration  of  this  court.  Ndther  the 
Divisional  Court  nor  this  court  have  any  right  to 
interfere  with  his  decision. 

RoMBB,  L.J. — ^As  we  are  differing  from  the 
Divisional  Court,  I  thhik  it  right  to  state  my 
views  shortly.  With  regard  to  the  first  point  it 
is  admitted  that,  in  order  to  estimate  the  rent 
which  a  hypothetical  tenant  from  year  to  year 
would  ^ve  for  this  reservoir,  regard  should  be 
had  to  tibe  amount  of  capital  expended  in  carrying 
out  the  works.  That  is  a  good  rough  principle  in 
cases  like  the  present,  because,  as  a  rule,  in  erecting 
works  like  these,  persons  do  not  expend  more 
thfim  the  works  ?ml  be  worth  to  them  when 
completed.  Of  course,  in  applyine  that  prindple 
any  expenditure  shown  clearly  to  he  unnecessary 
or  wasteful  should  be  disregarded.    In  estimating 
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the  capital  expenditure  on  such  works  as  a  reser- 
▼oir,  tnere  must  dearly  be  inolnded  the  cost  of 
acquiring  buildizu^  wnoee  site  is  necessary  for 
the  worEs.     Appling  that  to  the  present  case 
with   reference   to    Uie   church,    vicarage,    and 
■chools,  it  is  clear  that  the  sites  of  those  three 
Imildin^  were  required  for  the  purposes  of  the 
reservoir.    It  was  necessary  to  acquire  the  sites, 
and  the  payizig  of  the  necessaiy  money  should  be 
regarded  as  in  no  sense  wasteful.    If  cash  had 
been  paid  for  them,  I  think  that  probably  no 
question  would  have  arisen  here ;  but  the  compeii- 
aation  has  been,  not  in  cash,  but  in  kind — ^that  is 
to  say,  instead  c^  paying  compensation  in  cash,  tbe 
oorporation  has  been  compelled  by  the  Act  of 
Faniament  to  erect  a  church,  vicarage,  and  schools 
on  other  sites.    In  my  opinion  that  makes  no 
difference  in  principle.    So  far  as  the  corporation 
is  concerned,  the  expense  of  erecting  these  new 
buildings  was  a  capital  expenditure  just  as  much 
as  if  they  had  paid  over  the  cash  to  tiie  owners  of 
the  submerged  buildings,  and  it  could  make  no 
diiEerence  whatever  if  the  owners  of  those  build- 
ings had  been  obliged  to  expend  the  cash  received 
bv  them  as  compensation  in  erecting  new  buildings 
ekewhere.   Similar  observations  apply  with  regar  d 
to  the  roads  and  bridges.    There  is  nothing  bSore 
08  to  suggest  that  the  making  of  these  roads  and 
bri<]^^  was  unnecessary  or  wasteful.    That  dis- 
poses of  the  first  question     With  regard  to  the 
second  question,  it  is  said  that  a  hypothetical 
tenant  would  not  pav  rent  equivalent  to  interest 
on  the  whole  capital  expenditure,  because  that 
expenditure  was  for  works  not  wholly  required  at 
the  present  moment  for  the  purposes  of  the  tenant. 
I  agree  in  thinking  that  some  allowance  should 
be  made   for   that   consideration.      What   the 
amount  should  be  is  a  question  which  ought  to 
have  been  considered  by  looking  at  the  whole 
circumstances  of  the  case ;   but  the  Divisional 
Court,  reversing  the  decision  of  the  quarter  sessions 
who  assessed  on  that  footing  the  amount  of  allow- 
ance to  be  made,  have  said  that  the  proper  allow- 
ance is  made  by  taking  a  proportion  of  ^6^  to  52^ 
of  the  whole  expenditure.    The  Divisional  Court 
arriTed  at  that  in  this  way :  They  said  that  the 
total  amount  of  water  used  by  the  reservoir  at 
present  and  discharged  is  26}  millions  of  gallons 
daily.    The  reservoir  is  made  so  as  to  be  capable 
of  receiving   and    discharging   52}    millions    of 
gallons  daily.    Hence  the  proportion  taken  by 
the  Divisional  Court.    To  my  mind,  this  estimate 
appears  wrong.    In  the  firat  place,  even  assuming 
wluit  to  my  mind  is  by  no  means  cleai*,  that  you 
ought  to  consider  that  the  preportiun  of  capital 
i«  to  be  regarded  as  the  proper  expenditure  so  far 
as  a  tenant  is  concerned,  and  is  lo  be  estimated 
by  reference  to  the  amoant  of  water  dischai^d, 
why  should  they  say  that  a  reservoii*  required  to 
discharge  26}  millions  of  gallons  of  water  daily 
would  only  cost  half  as  much  as  a  reservoir  built 
to  cUschai^  double  the  number  of  g^allons  P    No 
engineer  or  man  of  experience  would  think  of 
saying  anything  of  the  kind.    Anyone  who  knows 
anythmg  of  engineering  works  must  know  that 
the  cost  of  buildiiigs  like  these  does  not  fo  on  in- 
creasing in  arithmetical  proportion,  and  in  taking 
that  proportion  as  a  fixed  principle  and  apphring 
it  here,  the  Divisional  Court  seems  to  me  to  have 
xone  wrong.    There  is  no  hard  and  fast  rule  to 
v6  applied.    Speaking  for  myself,  I  cannot  say 
that  the  proportion  of  26}  to  41  advocated  by  the 


appellants  is  in  itself  on  any  prinuiple  a  right 
proportion.  The  justices  at  quarter  sessions, 
whose  duty  it  was  to  make  a  projper  allowance  on 
the  footing  I  have  mentdoneid,  have  taken  that 
amount  as  being  in  their  opinion  proper.  I  see 
no  reason  for  differing  from  that  finding  as  one  of 
fact,  although  it  seems  to  me  at  any  rate  that  it 
is  probably  one  which  is  not  unduly  favourable — 
to  say  the  least — to  the  appellants.  For  these 
reasons  I  thmk  that  the  appeal  should  be  allowed. 

Appecd  allawed. 

Soliciton  for  the  corporation,  F,  Venn  and  Co., 
for  Clare,  Liverpool. 

Solicitore  for  the  overseers,  Bobbine,  BilMng,. 
and  Co.,  for  Pughe  and  Jone$,  Llanfyllin. 
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Stoke  Parish  Council  v.  Pbioe. 

Parish  council — Spring  or  weU — Bight  to  sue  for 
obstruction — Local  Government  Act  1894  (56  & 
57  Vict  c.  73),  0a.  8,  sub-e.  (1)  (e),  and  25. 

The  8.  parish  eouncU  alleged  that  a  spring  or 
weU  aimtted  on  a  high  road  in  the  parish  of  S., 
and  thai  the  inhabitants  of  8.  were  enHtled 
under  either  (a)  a  lost  grant  (b)  enjoyment  from 
tims  immcTnorial  or  (c)  by  enjoyment  for  twenty 
years,  to  the  free  use  of  the  spring  or  well,  and 
that  such  user  had  been  obstructed  by  the  defen- 
dant. 

The  defendant  took  the  preliminary  objection  that 
the  parish  council  was  not  entitled  to  sue,  for 
either  the  right  was  public,  in  uhich  case  the 
action  ought  to  be  brought  by  the  Attorney - 
General,  or  if  the  action  was  brought  by  the 
parish  cov/ncil  as  owner  of  the  spring  or  well  the 
action  was  misconceived  as  the  effect  of  sect,  25 
of  the  Local  Oovemment  Act  1894  was  to  vest 
tfte  spring  or  well  in  the  district  council. 

Held,  t?uit  the  objection  was  good  and  that  the 
Local  Government  Act  1894  vests  no  right  in  a 
parish  council  to  sue  on  behalf  of  a  numher  of 
persons,  and  that  on  the  plaintiffs*  own  showing, 
the  soil  was  vested  in  the  district  council. 

The  Parish  Council  of  Stoke,  in  the  county  of 
Kent,  brought  this  action  alleging  that  by  the 
Local  Goveriiinent  Act  1894,  s.  8,  sub-s.  1  (e),  it 
had  power  to  utilise  any  spring  or  well  in  toe 
parish,  that,  abutting  un  the  main  road  from 
Upper  Stoke  to  MidcQe  Stoke,  was  a  spring  or 
well,  and  that  either  by  (a)  a  lost  grant,  (6)  enjoy- 
ment from  time  immemorial,  or  {c)  enjoyment  for 
twenty  yeara,  the  inhabitants  of  Stoke  were 
entitled  to  the  use  of  such  spring  or  well  and  ask- 
ing for  a  declaration  that  the  inlmbitants  of  Stoke 
were  entitled  to  the  free  use  of  the  spring  or  well 
in  question,  and  for  an  injunction  restraining  the 
defendant  frem  blocking  up  the  plaintiff's  puiup 
and  from  interfering  with  or  obstructing  the 
stream.  The  defendant  denied  the  alleged  uses  of 
the  stream  or  well — there  was,  he  alleged,  a  small 
depression  in  which  water  collected  in  land  now  his 
property  and  this  was  filled  up  in  1894.    In  1895 

(a)  Beported  by  O.  B.  Hamilton,  Esq.,  n*rri»ter-«fc-Law. 
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the  parish  council  wrongfully  made  a  hole  on  the 
defendant's  land,  and  in  1897  put  up  a  pump.  Tbe 
defendant  removed  part  of  the  pump  to  assert  his 
right.  He  pleaded  that  the  claim  made  bj  the 
parish  council  was  for  a  public  right  and  that 
action  only  lay  at  the  suit  of  the  Attorney- 
Greneral  and  counterclaimed  for  a  declaration 
that  the  parish  council  had  no  right  to  maintain 
a  pump  upon  his  land. 

The  Local  Government  Act  1894  (56  &  57  Vict, 
c.  73),  s.  8  (1),  provides : 

A  pariah  oounoil  shall  have  the  following  additional 
powers,  namely,  power — 

(e)  To  atilise  any  well,  spring,  or  stream  within  their 
parish  and  provide  facilities  for  obtaining  water  there- 
from, bat  BO  as  not  to  interfere  with  the  rights  of  any 
corporation  or  person ;  and  (/)  to  deal  with  any  pond, 
pool,  open  ditoh,  drain,  or  place  oontaining,  or  need  for 
the  collection  of  any  drainage,  filth,  stagnant  water,  or 
matter  likely  to  be  prejudicial  to  health,  by  draining, 
cleansing,  covering  it,  or  otherwise  preventing  it  from 
being  prejudicial  to  health,  bnt  so  as  not  to  interfere 
with  any  private  right  or  the  sewage  or  drainage  works 
of  any  local  authority. 

Sect.  11  provides : 

(1.)  A  parish  conncil  shall  not  without  the  consent  of 
a  parish  meeting  incar  expenses  or  liabilities  which  will 
involve  a  rate  exceeding  threepence  in  tbe  pound  for 
any  local  financial  year  or  which  will  involve  a  loan. 
(2.)  A  parish  council  shall  not  without  the  approval  of 
the  County  Council  incur  any  expense  or  liability  which 
will  involve  a  loan.  (3.)  The  sum  raided  in  any  local 
financial  jear  by  a  parish  council  for  their  expenses 
(other  than  expenses  under  the  adoptive  Acts),  shall 
not  exceed  sum  equal  to  sixpence  in  the  pound  on  the 
rateable  value  of  the  parish  at  the  commencement  of 
the  year  and  for  tbe  purpose  of  this  enactment  the 
expression  expenses  includes  any  annual  charge, 
whether  of  principal  or  interest  in  respect  of  any 
loan. 

Sect.  16,  sub-sect.  1,  provides  : 

Where  a  parish  council  resolve  that  a  rural  district 
council  ought  to  have  provided  the  parish  with  sufficient 
sewers  or  to  have  maintained  existing  sewers  or  to  have 
provided  the  parish  with  a  supply  of  water  in  cases 
where  danger  arises  to  tbe  health  of  tbe  inhabitants 
from  the  insufficiency  or  unwholesomeness  of  the  exist- 
ing supply  of  water  and  a  proper  supply  can  be  got  at 
a  reasonable  cost,  or  to  have  enforced  with  regard  to  the 
parish  any  provisions  of  the  Public  Health  Acts  which  it 
is  their  duty  to  enforce,  and  have  failed  to  do  so,  or  that 
they  have  failed  to  maintain  and  repair  any  highway  in 
a  good  and  substantial  manner,  the  parish  council  may 
complain  to  the  County  Conncil,  and  the  County  CouncU 
if  satisfied,  after  due  inquiry  that  the  district  council 
have  so  failed  as  respects  tbe  subject-matter  of  tbe  com- 
plaint, may  resolve  that  the  duties  and  powers  of  the 
district  council  for  tbe  purpose  of  the  matter  complained 
of  shall  be  transferred  to  the  County  Council  and  they 
shall  be  transferred  accordiogly. 

Sect.  25,  sub-sect.  1,  provides : 

As  from  the  appointed  day  there  shall  be  transferred 
to  the  district  council  of  every  rural  district  all  the 
)>owera,  duties,  and  liabilities  of  the  rural  sanitary 
authority  in  the  district,  and  if  any  highway  authority 
in  the  district  and  highway  boards  shiJl  cease  to  exist, 
and  rural  district  councils  shall  be  the  successors  of  the 
rural  sanitary  authority  and  highway  authority  and 
shall  also  have  as  respeota  highways  all  the  powers, 
duties,  and  liabilities  of  an  urban  sanitary  authority 
under  sects.  144  to  148  of  the  Public  Health  Act 
1875,  and  these  sections  shall  apply  in  the  case  of  a 
rural  district,  and  if  the  council  thereof  in  like  manner 


as  in  the  caae  of  an  urban  district  and  an  urban  aatlior- 
ity.  Provided  that  the  council  of  any  oounty  tamj  by 
order  poatpone  within  their  oounty  or  any  part  thereof 
the  operation  of  thia  aeotion,  ao  far  as  it  relates  to  high- 
waya  for  a  term  not  exceeding  three  years  from  the 
appointed  day  or  anch  further  period  as  the  Local 
Government  Board  may  on  the  application  of  aneh 
council  allow. 

The  PubUc  Health  Act  1875  (38  &  39  Vict,  c 
55),  s.  107,  provides : 

Any  local  authority  may,  if  in  their  opinion  sanunary 
proceedings  would  afford  an  inadequate  remedy,  oaose 
any  proceedings  to  be  taken  against  any  person  in  any 
superior  court  of  law  or  equity  to  enforce  the  abatoment 
or  prohibition  of  any  nuisance  under  this  Act  or  for  the 
recovery  of  any  penalties  from  or  for  the  punishment 
of  any  person  offending  against  the  provisions  of  this 
Act  relating  to  nuisances,  and  may  order  the  expenses 
of  and  incident  to  all  such  proceedings  to  be  paid  out  of 
the  fund  or  rate  applicable  by  them  to  the  general  pur- 
poses of  this  Act. 

Morton  Smith  for  tbe  defendant,  took  the 
preliminary  objection  that  the  parish  council  bad 
no  right  to  sue. 

Buckmaster, — The  right  to  take  and  use  water 
is  not  a  profit  a  prendre  but  a  mere  easement : 

Manning  v.  WasdaUf  5  Ad.  &  Ellis,  758. 
Race  V.  Ward,  4  El.  &  Bl.  702. 

A  well  situate  on  private  ground  from  which 
inhabitants  have  the  right  of  taking  water  is  a 
public  well : 

Bmith  V.  Archibald^  5  App.  Cas.  489. 

Under  sect.  8  (1)  (e)  oi  the  Local  Government  Act 
1894  the  palish  council  has  power  to  utilise  the 
well,  and  that  implies  power  to  sue  for  an 
obstruction.  A  parish  council  can  sue  on  behalf 
of  the  inhabitants  of  the  parish. 

Morton  Sinith  for  the  defendant. — The  parish 
council  has  no  right  to  sue  on  behalf  of  the  pub- 
lic, and  what  is  claimed  is  a  public  right  wnich 
ought  to  be  Claimed  by  the  Attomey-Greneral : 

Vestry   of  Bermondsey  v.    Brown,  13  L.  T.  Bcp- 

574 ;  L.  Kep.  1  Eq.  204 ; 
WalUisey  Local   Board  v.    Qracey,  57  L.  T.  Rep. 

51  ;  36  Ch.  DiT.  593  ; 
Tottenham  District    Council  v.    Williamson   and 

Sons,  75  L.  T.  Rep.  238  ;  (1894)  2  Q.  B.  355. 

The  well  is  not  vested  in  the  parish  council  even 
on  its  own  showing.  Main  roads  are  vested  in 
the  County  Goancil,  and  this  is  a  main  road 
repaired  by  the  County  Council.  Seor.  25  of  the 
Local  Government  Act  1894  vests  in  tbe  district 
council  all  duties  under  tbe  Public  Health  Act 
formerly  vested  in  the  guardians.  The  remedy 
of  the  parish  council  would  be  to  appeal  to  tbe 
County  Council  under  sect.  16.  It  is  a  bodj 
with  limited  powers,  and  cannot  incur  expenses 
beyond  threepence  in  the  pound  without  the  sanc- 
tion of  a  pansh  meeting  or  more  than  sixpence  in 
the  pound  without  the  approval  of  the  County 
Council  Local  Government  Act  1894,  s.  11. 

Buckm<i8ter  in  reply. — I  am  not  asserting  a 
public  right,  but  a  nght  of  the  inhabitants  of  the 
parish  to  take  water.  The  case  is  not  similar  to 
vestry  of  Bermondeey  v.  Broum  (tibi  sup.),  a 
parish  may  have  a  right  of  water  aJtaough  it 
cannot  have  a  right  of  way.  I  claim  a  right  for  a 
limited  body  of  persons,  not  a  right  for  the  public. 
[North,  J. —  why    ought   not   the    Attorney- 
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General  to  be  a  par^  ?  CaheU,  amicus  eurue, 
referred  to  EUia  v.  VuJee  of  Bedford  (80  L.  T. 
Bep.  332 ;  (18d9)  1  Ch.  Diy.  404.)]  The  cases  in 
which  it  was  held  that  the  Attomey-Qeneral  was 
a  necessary  party  were  cases  of  public  nuisance. 
Here  I  have  suffered  special  damage  as  my  pump 
has  been  injured. 

MorUm  Smith,  in  reply  to  the  judge,  said  that 
be  would  not  press  his  counterclaim. 

NoBTH,  J. — ^If  the  defendant  had  persisted  in 
his  counterclaim  I  must  have  heard  the  evi- 
dence, but  as  it  is  I  think  that  the  preliminary 
objection  is  good.  I  cannot  see  that  the  parish 
coundl  has  the  right  it  claims  under  the  Liocal 
Government  Act  1894.  The  parish  council 
might  have  acquired  the  right  by  payment  of  a 
small  sum,  thirty  shillings  being  the  amount 
asked,  but  it  did  not  think  fit  to  do  so.  I  cannot 
aee  that  the  Act  confers  upon  it  any  right  to  sue 
on  behalf  of  a  number  of  persons.  The  case  of 
the  parish  council  is  that  the  well  is  part  of  a 
strip  of  land  forming  part  of  the  hishwa^.  If 
its  case  is  right,  the  sou  is  vested  in  zke  district 
coancil  under  the  Act  of  1894.  The  oarish  coun- 
cil cannot  therefore  sue  as  owner  of  tne  property, 
but  it  claims  to  sue  under  sect.  8,  sub-sect.  1(e)  of 
the  Act  of  1894,  by  which  additional  powers  are 
given  to  parish  councils.  The  parish  coimcil 
under  that  section  can  use  the  well  so  as  not  to 
interfere  with  any  corporation  or  person,  but  I 
see  nothing  giving  it  the  right  to  sue  the  owner 
of  the  weU.  It  has  been  held  that  sect.  107  of^ 
the  Public  Health  Act  1875,  which  is  in  much 
wider  terms,  does  not  give  power  to  take  proceed- 
ings without  making  the  Attorney- General  a 
party.  Wallasev  Local  Board  v.  Uracey  {ubi 
rap.),  and  Tottenham  District  Council  v.  William' 
ton  and  Sons  {uH  sup.),  were  much  stronger 
cases  than  the  present.  I  am  assuming  that  the 
fa.ct8  are  as  stated  by  the  plaintiff.  The  action 
will  be  dismissed  with  cost6,  the  counterclaim 
will  be  dismissed  without  costs. 

Solicitors  for  the  plaintiff,  Lewis  and  Birds' 
eye*  for  Basset  and  Boucher,  Rochester. 

Solicitors  for  the  defendant,  Dollman  and 
Pritehard,  for  Hayward  and  Smiih,  Rochester. 


Friday,  May  12, 1899. 

(Before  Kekewich,  J.) 

Aldis  v,  Cobpobation  of  thb  City  of 

London,  (a) 

Metropolis  —  Street —  Widening —  House  —  Sever  ^ 
anee — Bight  of  corporation — Michael  Angela 
Taylor's  Act  1817  (57  Geo,  3,  c.  29),  ««.  80,  82, 
96. 

A  corporation  being  the  owners  in  fee  of  a  shop 
art  not  entitled  to  compel  the  lessee  to  assign  the 
whole  of  the  premises,  part  only  of  which  they 
nqyirefoT  the  widening  of  a  street,  unless  they 
can  show  that  the  rema,inder  is  useless  to  the 
Usue, 

This  was  a  motion  on  behalf  of  Messrs.  F.  G.  and 
C.  E.  Aidis,  who  carry  on  the  business  of  photo- 
mphers  and  fancy  dealers  at  No.  3,  Cheapside, 
tor  an  injunction  to  restrain  the  Corporation  of 

(•)  fteportcd  l>y  Fkancis  £.  Aj)T,  Esq.,  B«rTl«t6r-at-Lftw. 


I  the  City  of  London  from  proceeding  with  a  notice 
to  treat  dated  the  30th  Nov.  1897. 

The  plaintiffs  were  the  lessees  of  the  house  in 
question,  and  the  corporation,  who  were  the 
owners  in  fee  subject  to  the  lease,  had,  on  the 
14th  July  1^6,  passed  resolutions  under  Michael 
Angelo  Taylor's  Act  to  take  the  whole  of  the 
plaintiffs'  house  and  premises  for  the  purpose  of 
widening  Cheapside.  The  premises  comprised  an 
area  of  700  square  feet,  only  400  of  which,  as  was 
shown  by  the  defendants'  plans,  were  required  for 
the  proposed  improvement.  The  plaintiffs  had 
carried  on  their  business  for  some  time  at  No.  3, 
Cheapside,  and  wished  to  continue  their  businesa 
on  the  remaining  3(K)  square  feet  of  the  premises 
in  the  hopes  of  retaining  their  old  customers. 
They  thought  that  if  they  ^ve  up  the  photo- 
graphic busmess  they  could  still  do  well  with  the 
toy  shop  on  the  part  of  the  premises  which  was 
not  required. 

P.  0.  Lawrence,  Q.C.  and  R,  F,  MacSwinney  for 
the  plaintiffs. — The  case  depends  on  the  question 
whether  the  resolutions  were  bond  fide.  The  cor- 
poration have  not,  as  in  the  case  of  Feamley  v. 
The  Limehouse  Board  of  Works  (80  L.  T.  Rep. 
351),  agreed  to  sell  the  part  not  wanted  to  a  third 
party,  out  they  cannot  drive  me  out : 

TeuUere  v.   Vsatry  of  8t.  Mary  Abbotts,  53  L.  T. 
Bep.  422 ;  30  Ch.  Div.  642. 

Warrington,  Q.C.  and  John  Henderson  for  the 
defendants. — The  construction  of  the  house  pre- 
vents division ;  what  we  shall  do  will  destroy  the 
house,  and  if  we  had  given  notice  to  treat  for  only 
400  square  feet  of  the  premises,  the  plaintiffs 
could  have  compelled  us  to  take  the  whole  : 

Gordon  v.  Vestry  of  8t.  Mary  Abbotts,  71  L.  T. 
Bep.  196 ;  (1894)  2  Q.  B.  742. 

Kbkbwigh,  J. — The  ingenious  argument  pre- 
sented on  the  part  of  the  corporation  invites  me 
to  decide  upon  a  point  not  arising  in  the  case. 
The  argument  is  that  if  the  corporation  were  to 
take  the  part  coloured  pink  leaving  the  part 
coloured  bine,  a  small  isolated  part  of  the  build- 
ings, they  could  say  with  considerable  force,  **  It 
is  obvious  on  the  facts  and  the  authorities  that 
the  plaintiffs  might  fairly  say,  *  You  cannot  take 
part  of  the  house,  practically  destroying  the  whole 
nouse,  without  takmg  the  whole.' "  That  conten- 
tion is  supported  by  a  particularly  clear  judgment 
of  Collins,  J.  in  Gordon  v.  Vestry  of  St.  Mary 
Abbotts  {ubi  sup.).  But  that  is  not  the  question ; 
the  defendants  have  given  notice  to  take  the  whole 
of  the  plaintiffs'  property.  The  plaintiffs  say, 
"  You  are  only  entitled  to  take  part,"  and  on  the 
facts  before  me  I  cannot  see  why  the  plaiatiffs 
cannot  refuse  to  convey  the  whole  where  only 
part  is  wanted,  merely  because  if  the  defendants 
had  only  wanted  part,  the  tables  mi^ht  have  been 
turned,  and  the  plaintiffs  might  have  said,  "  You 
cannot  take  part  unless  you  take  the  whole." 
There  is  no  absurdity  in  this.  If  the  plaintiffs 
were  merely  obstructive  and  attacking  the  cor- 
poration in  respect  of  this  small  back  piece,  the 
court  would  not  support  them ;  but  the  plaintiffs 
have  carried  on  their  business  for  some  time,  and 
if  they  see  their  way  by  relinquishing  say  the 
photographic  business  and  carrying  on  the  toy 
shop,  they  may  do  well.  It  may  be  a  small  place 
but  as  one  goes  along  the  street  one  sees  many 
shops  carried  on  on  straitened  premises.    They 
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find  it  pays,  and  I  know  a  shop  of  tbe  kind  not  far 
from  here.  The  corporaldon  saj,  '*  We  must  have 
the  land/'  and  attempt  to  take  the  whole ;  there  is 
nothing  morally  wron^ir  in  that ;  they  are  not  taking 
an  ondne  advantage.  But  they  show  by  their  plans 
that  they  only  want  part  of  the  house  for  the 
widening  of  the  street,  whereas  they  have  adjudi- 
cated that  they  want  the  whole.  On  the  authori- 
ties they  cannot  do  this  unless  they  show  that  the 
remainder  is  useless  to  the  plaintiffs.  I  will  make 
one  remark  on  the  case  of  Gordon  v.  Vestry  of  8t 
Mary  Abbotts ;  both  justices  took  extreme  care 
to  deci<^e  on  the  Act  and  did  not  apply  it  to  the 
facts.  Collins,  J.,  at  page  754  of  (1894)  2  Q.  B.. 
says :  "Oar  decision  leaves  the  question  of  fact  to 
be  decided."  Applying  this  decision  of  law  to  the 
facts  before  me,  I  think  the  plaintiffs  are  entitled 
to  that  part  of  the  property  which  the  defendants 
do  sot  require.  The  motion  therefore  must  be 
allowed. 

Solicitors :  W.  E.  Aldis ;  H.  H.  Crawford. 


Feb.  21,  22,  arid  March  27,  1899. 
(Before  Bomeb,  J.) 

Thb  Attobnby-Genbbal  at  thb  bblation 
OF  THE  Powell  Ditffbtn  Stbam  Coal 
Company  Limited  and  all  othbb  the 
Batbpatebs  of  the  Mebthtb  Tydfil 
Union  v.  The  Guabdians  of  the  Mebthyb 
Tydfil  Union,  (a) 

Poor  law  —  Cruardians  —  Belief —  Unauthorised 
purpose — Workmen  on  strike — Wilful  refusal 
to  work — **  Sudden  and  urgent  necessity  " — 
Approval  of  Local  Government  Board — Juris- 
diction of  court  —  Procedure  —  Poor  Law 
Amendment  Act  1834  {4  &  b  Will.  4,  c.  76)— 
Poor  Law  Orders  of  Oct.  1870 — Poor  Law 
Amendm&nt  Act  1844  {1  &  %  Vict,  c.  101)— 
Poor  Law  Audit  Act  1848  (11  &  12  Vict.  c. 
91).  «.  4r— Vagrancy  Act  1824  (5  Geo.  4,  c.  83), 
s.  3. 

On  the  ZVst  March  1898  a  large  numiber  of 
colliers  in  South  Wales  went  out  on  strike^  in 
consequence  of  a  disagreement  with  their 
employers,  as  to  the  rate  of  wages.  On  the 
Wih  April  the  men  were  invited  to  resume  work 
at  a  slight  advance  on  their  former  rate  of 
wages^  but  the  bulk  of  them  declined  the  offer 
and  remained  out  on  strike. 

On  the  26th  April  the  guardiatis  of  the  M.  T.  Union 
passed  a  resolution,  in  consequence  of  the  large 
number  of  able-bodied  men  applying  for  relief 
to  establish  labour  yards  throi^hout  the  union 
wherever  required.  The  yards  remained  open 
till  the  Qth  Aug,,  and  it  was  estimated  that  up^ 
wards  of  20,00OZ.  had  been  spent  out  of  the  rates 
in  relieving  tible-bodied  cottiers  so  refusing  to 
work,  an  amount  largely  in  excess  of  the  normal 
sum  expended  in  relief. 

This  was  an  action  at  the  relation  of  the  P,  D. 
Steam  Coal  Company,  owners  and  occu/piers  of 
large  coUieries,  arid  large  ratepayers,  in  the  M,  T, 
Union,  claiming  a  declaration  that  the  establish- 
ment by  the  guardians  of  the  M,  T.  Unior  of 
such  labour  yards  and  the  expendUure  of  the 
ivnion  funds,  for  the  purpose  of  providing  relief 
for  able-bodied  persons,   to    the    knowledge  of 

(a)  Beported  by  H.  M.  OBARTima  MAcrBViMiii,  Eiq.. 
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the  guardians,  otherwise  able  to  maintain 
themselves  and  their  families,  constituted  a 
breach  of  the  guardians*  statutory  powers  and 
duties. 
These  were  defined  by  two  orders  of  Oct.  1870,  made 
under  the  Poor  Law  Amendment  Act  1834. 
By  the  order  of  the  1st  Oct,  1870,  able-bodied 
persons  and  their  families,  if  objects  of  relief, 
were  to  be  relieved  wholly  in  the  workhouse, 
except  under  special  circumetances  mentioned  in 
the  order,  such  as  sudden  and  urgent  necessity  ; 
and  by  the  supplemental  order  of  the  2Qth  Oct., 
if  the  guardians  should  depart  in  any  particular 
instance  from  the  regulations  and  wWiin  fifteen 
days  after  such  demrture  should  report  the  same 
and  the  grounds  thereof  to  the  Poor  Law  Board 
{now  represented  by  the  Local  Govemmeni 
Board),  and  the  Board  should  approve  of  suck 
departure,  then  the  relief  granted  in  such 
particular  instance  should,  if  otherwise  latcfuL 
not  be  deemed  to  be  unlawftd  or  be  subject  to  be 
disallowed. 

The  guardians  by  several  reports  had  reported  to 
the  Local  Chvemment  Board  dU  the  particular 
instances  in  which  relief  was  being  granted  to 
the  persons  employed  at  the  labour^yards^  and 
the  grounds  for  granting  such  relief,  and  the 
board  had  approved  of  the  granting  of  the  relief 
in  all  but  one  of  the  report$,  which  was  not  yet 
approved. 

Held,  (1)  that  the  guardians  were  bound  to  give 
relief  in  urgent  cases,  even  though  their  urgency 
might  have  arisen  from  the  wilful  refusal  of  the 
m^n  to  work,  the  proper  course  for  the  guar- 
dians in  case  of  wilful  persistence  in  suck 
refusal  being  to  prosecute  under  the  Vagrancy 
Act  1824  (5  Geo.  4.  c.  83),  s,  3;  (2)  tiuU. 
generally  speaking,  while  the  court  had  juris- 
aiction  in  a  proper  case  in  an  action  at  the 
instance  of  ratepayers  to  restrain  guardian* 
from  applying  the  poor  rates  for  unauthorised 
purposes,  it  was  not  proper  for  ratepayer* 
objecting  to  a  poor  rate  as  excessive  to  coma  <-» 
the  court  by  way  of  appeal  against  it  and  a*k 
for  an  injunction,  instead  of  going  before  the 
auditors  appointed  by  the  Local  Oovernmeni 
Board,  and  appealing  therefrom  as  provided  bf 
the  Poor  Law  Amendment  Act  1844 ;  (3)  that, 
as  in  the  special  circumstances  of  this  cctse  it  w<u 
not  proved  that  the  guardians  had  relieved  a 
single  case  not  of  sudden  and  urgent  necessity 
which  they  were  bound  to  relieve,  the  plaintiff 
trere  not  entitled  to  any  assistance  by  way  of 
declaration  or  otherwise ;  and  (4)  that  the  gwir- 
dians  had  not  disregarded  the  regulations  con- 
tained in  Ihe  orders  made  under  the  Poor  Law 
Amendment  Act  1834;  that  none  of  the  relief 
given  by  them  wc^  not  ^'otherunse  lawful** 
vnthin  the  meaning  of  the  toords  of  the  orden ; 
and  that  there  was  sveh  **  sudden  and  uraent 
necessity  **  within  the  meaning  of  the  oraerx 
as  would  justify  relief  being  given  out  of  the 
workhouse. 

A.CTION. 

All  the  material  facts  are  stated  in  the  head- 
nore  and  the  judgment  of  Romer^  L.J. 

Neville,  Q.C.,  Cripps,  Q.C.,  and  Mieklem  for 
the  plaintiffs. — We  are  entitled  to  come  to  this 
court  to  ask  for  a  declaration  that  the  defendaa^s 
have  acted  improperly  in  raising  and  applying 
this  rate  in  such  a  manner.    They  have  exceeded 
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the  statutory  authority  nren  them  by  virtue  of 
the  Poor  Law  Orders  1870,  and  consequently  the 
matter  is  not  one  left  to  the  discretion  of  the 
Local  Goyemment  Board,  but  is  one  of  law  for 
the  decision  of  the  court,  whose  jurisdiction  is 
clearly  not  ousted : 

The  Grand  Junction  Waterworks  Company  r.  Ths 
Havppton  Urban  District  Council,  78  L.  T.  Hep. 
673 ;  (1898)  2  Ch.  331 ; 

Attomey-Qenerdl  r.  Compton,  1  Y.  &  C.  C.  C.  417  ; 

Mayor  of  Newcastle  v.  Attomey-Qeneralf  67  L.  T. 
Bep.  728 ;  (1892)  A.  C.  568. 

The  sound  and  sensible  riew  as  to  the  effect  of 
the  legislation  on  the  subject  is  stated  in  an 
Official  Circular  cited  in  Macmorran's  Poor  Law 
General  Orders  1890,  at  p.  61,  note :  "  The  poor 
rates  constitute  a  fund  for  the  relief  of  destitu- 
tion. The  amount  so  levied  is  withdrawn  from 
the  capital  which  must  itself  furnish  employment 
to  the  labouring  classes,  and  forms  a  serere 
burden  on  the  middle  classes.  So  long,  however, 
as  real  and  involuntary  destitution  exists,  so  long 
must  the  guardians  require  from  the  ratepayers 
and  distribute  to  the  applicants  for  relief  that 
sastenance  which  the  necessities  of  the  latter 
class  demand.  But  the  question  becomes  a 
different  one  when  the  destitution  is  self-imposed, 
and  when  the  guardians  are  satisfied  that  indivi- 
duals supported  by  the  poor  rates  may  obtain 
employment  at  wages  adequate  for  the  mainten- 
ance of  themselves  or  families.  With  disputes 
between  masters  and  workmen  or  with  the  agree- 
ments of  either  class  amongst  th^tmselves  the 
guardians  have  nothing  to  do.  If,  therefore,  the 
guardians  are  in  a  situation  to  say  that  the  men 
80  applying  for  relief  may  obtain  work  within 
their  reach  at  wages  sufficient  for  their  mainten- 
ance or  that  of  their  families,  and  it  only  depends 
Qpon  themselves  to  accept  it,  the  guardians  are 

C'ified  in  refusing  reUdfto  those  persons  simply 
use  they  can  no  longer  be  considered  as 
destitute.^'  Adopting  this  as  part  of  our  argu- 
ment, we  say  that  a  man  is  not  destitute  when  he 
vilfnlly  refuses  to  take  work;  and  he  is  not 
entitled  to  relief.  He  is  really  an  idle  and  dis- 
orderly person  and  liable  to  imprisonment  within 
sect.  3  of  the  Vagrancy  Act.    They  cited  also : 

Attorney- General  v.  The  Chuardians  of  the  Poor  of 

Southampton,  17  Sim.  6  ; 
Attorney-General  v.  West  Hartlepool  Improvement 

Commissioners,  22  L.  T.  Bep.  510 ;  L.  Bep.  10 

Eq.  152. 

Cozens-Hardy,  Q.O.,  Farwell,  Q.C.,  and  Alexan- 
der Glen  for  the  defendants. — ^The  court  should 
not  interfere  in  a  case  like  the  present  where  the 
statutes  provide  special  tribunals  for  persons 
aggrieved.  The  proper  course  here  is  to  apply  to 
the  Local  Government  Board : 

Pasmore  and  others  v.  Oswaldtvoistle  Urban  Dis- 
trict Council,  78  L.  T.  Bep.  569 ;  (1898)  A.  C. 
387. 

The  guardians  were  bound  to  provide  for  the 
cases  of  destitution,  and  might  luive  been  liable 
for  manslaughter  if  they  had  neglected  to  do  so : 
Reg.  V.  Carter,  15  Cox  C.  C.  746. 

A.  destitute  man,  whatever  be  the  reason  for  his 
destitution,  is  entitled  to  relief,  though  he  may 
be  liable  to  a  month's  imprisonment  under  sect.  3 
of  the  Vagrancy  Act  if  he  has  become  charge- 
able to  the  parish  after  he  has  received  relief,  and, 
m  fact,  it  was  imposbible  for  individual  men  here 
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to  accept  the  work  offered  on  fresh  terms,  as  one 
man  could  not  work  a  colliery  by  himself.  AH 
the  cases  were  investigated  and  were  cases  of 
urgent  and  sudden  necessitv  within  the  Poor  Law 
Order  of  1870.  The  plaintiffs  here  cannot  obtain 
an  injunction,  and  under  such  circumstances  the 
court  ought  not  to  make  a  declaration  merely  for 
the  purpose  of  assisting  them  to  lecover  this 
money  elsewhere : 

Barraelough  v.  Brown  and  others,  76  L.  T.  Bep. 
797 ;  (1897)  A.  C.  615. 

They  cited  also  a  passa^  from  Chap.  III.  of  The 
Mirror  of  Justice,  edition  of  the  Selden  Society, 
Vol.  Vn.  "  It  was  ordained  that  the  poor  should 
be  sustained  by  parsons,  rectors  of  the  churches, 
and  by  the  parisnioners,  so  that  none  should  die 
by  dexault  of  sustenance." 

Neville,  Q.O.  in  reply. — This  is  not  a  case  where 
the  particular  instances  are  challenged ;  but  the 
whole  relief  has  been  given  upon  a  wrong 
principle  The  guardians  have  exceeded  the 
statutory  powers  altouether.  The  court  should 
therefore  interfere  in  the  way  we  have  asked.  A 
person  has  no  right  to  be  maintained  in  idleness  : 

Rex  V.  The  Justices  of  the  North  Riding  of  York- 
shire, 23  Dow.  &  By.  510,  518 

Cur.  adv.  vult. 

March  27. — Bomeb,  L.J. — In  the  course  of  this 
case  some  general  questions  of  considerable  im- 
portance were  raised,  upon  which  I  think  it  right 
to  express  my  opinion.  '  The  main  question  is  as 
to  the  right  of  guardians  of  the  poor  to  relieve 
workmen  ou  strike  out  of  the  poor  rates  funds. 
Now,  a  workman  on  strike  is  in  no  better  or  worse 
position  than  any  other  subject  of  Her  Majesty 
who,  for  reasons  which  seem  to  him  sufficient, 
will  not  work.  A  man,  though  he  is  able  to  work 
and  has  work  offered  to  him  which  is  within  his 
capacity,  and  on  terms  which  would  keep  him 
and  his  family,  may  refuse  to  work,  so  long  as  he 
does  not  call  upon  the  guardians  to  support  him. 
But  when  he  applies  for  Poor  Law  relief,  then 
different  considerations  arise.  If  he  can  get  work 
which  he  is  able  to  do,  and  bv  which  he  could 
earn  sufficient  to  keep  him  and  his  family,  then, 
speaking  generally,  the  guardians  ought  not  to 
support  him  out  of  the  fund.  But  to  this  i-ule 
there  is  an  exception.  If  he  or  his  family  be 
starving  and  mi^t  die,  or  be  seriously  injured, 
unless  relief  be  immediately  given,  or  any  other 
case  of  sudden  and  urgent  necessity  arises,  the 
guardians  ought  to  grant  out  of  the  fund  such 
relief  as  may  under  the  circumstances  of  the  case 
be  immediately  required,  and  this  though  tlie 
urgency  of  the  case  may  have  arisen  even  from 
the  wilful  refusal  of  the  man  to  work ;  for  the 
punishment  of  such  wilful  refusal  ought  not  to  be 
the  death  or  serious  injury  of  the  man,  still  less 
of  the  family.  But  when  the  urgent  pressure  of 
the  moment  is  relieved,  then  the  guarGuans  ought 
to  require  the  man  to  work,  and  if  he  is  able  to 
get  and  to  do  work  which  would  keep  him,  the 
guardians  ought  not  then  to  support  him  in  idle- 
ness out  of  the  fund.  In  other  words,  in  such  a 
case  the  guardians,  though  giving  urgent  relief, 
ought  not  to  grant  permanent  relid^.  But  it  may 
be  said :  What  are  the  guardians  to  do  if  the  man 
wilfully  persihts  in  his  refusal  to  work  and  so 
brings  about  from  time  to  time  further  cases  of 
nrgency  necessitating  immediate  relief  P    I  think 

2  G 


226 


MAGISTRATES'  CASES. 


Chan.  Diy.]     Attornky-Gkitbbal  v.  Guardians  of  Mbbthtb  Ttdfil  Uirioir.    [Ohan.  Dtv. 


the  answer  to  this  is  to  be  found  in  the  prori- 
sions  of  the  Yagrancy  Act  1824,  s.  3,  which  pro- 
yidee  that  every  person  being  able  wholly  or  in 
part  to  maintain  himself  or  herself,  or  his  or  her 
lamii^,  by  work  or  by  other  means,  and  wilfully 
refusmg  or  neglecting  so  to  do,  b^  which  refusal 
or  negkct  he  or  she,  or  any  of  his  or  her  family 
whom  he  or  she  may  be  legally  bound  to  maintain, 
shall  become  chargeable  to  an^  parish,  township, 
or  place,  shall  be  deemed  an  idle  and  disorderly 
person  within  the  true  intent  and  meaning  of 
this  Act,  and  it  shall  be  lawful  for  any  justice  of 
the  peace  to  commit  such  offender  to  £ne  house  of 
correction,  there  to  be  kept  to  hard  labour  for  any 
time  not  ezceedinff  one  calendar  month.  Now, 
under  sect.  59  of  Uie  Poor  Law  Amendment  Act 
1844,  the  guardians  are  empowered  to  prosecute 
in  such  a  case  and  to  pay  the  costs  out  of  the 
poor-rates.  It  appears  to  me  that  in  proper  ca>es, 
where  the  misconduct  is  wilful  and  persistent, 
they  ought  to  prosecute,  and  I  think  their  adop- 
tion of  uiis  course  would  probably  speedily  put  an 
end  to  such  wilful  conduct  as  that  above 
suggested.  The  punishment  in  one  or  two  cases 
woidd  act  as  a  deterrent  in  others.  Of  course, 
the  guardians  should  exercise  a  proper  discretion 
in  each  case  according  to  its  circumstances  in 
determining  whether  or  not  to  put  in  force  the 
provisions  of  the  Vagrancy  Act  1824,  to  which  I 
have  called  attention,  and  would  not  be  interfered 
with  by  this  court  in  the  exercise  of  their  discre- 
tion. One  more  general  ouestion  calls  for  obser- 
vation  before  I  proceed  to  deal  with  the  special 
circumstances  of  this  action.  Without  doubt  in 
a  proper  case  this  court  has  juiisdiction  in  an 
action  at  the  instance  of  ratepayers  to  restrain 
guardians  from  applying  the  poor  rates  for  un- 
authorised purposes.  See,  for  example.  Attorney' 
General  v.  The  Quardiane  of  the  Poor  of  South- 
amnion  {vbi  stip.),  and  Attorney- Oenercu  v.  West 
Hartlepool  Improvement  Commissioners  {vM  sup.). 
But  such  an  action  could  not  be  instituted  or 
used  for  the  purpose  of  asking  this  court  to  deter- 
mine whether  or  not  the  guardians  have  in  cer- 
tain cases  been  right  or  wrong  in  granting  relief, 
or  to  take  or  audit  the  accounts  of  the  g^uardians, 
or  decide  what  items  of  expenditure  ought  or 
ought  not  to  be  allowed.  It  is  for  the  auditors 
appointed  by  the  Local  Gk>vemment  Board  to 
audit  the  aocounts  of  the  guardians,  and  to  decide 
whether  any,  and  what,  items  should  be  allowed 
or  disallowed,  subject  to  such  rights  of  appeal  as 
are  provided  by  the  Poor  Law  Amendment  Act 
1844.  An  appeal  may  be  made  to  the  Local 
Gk>vemment  Board,  and  in  case  of  such  appeal  bv 
virtue  of  sect.  4  of  the  Poor  Law  Audit  Act  1848, 
the  board  has  power  to  decide  any  question  of 
allowance  or  disallowance  or  surcharge  "  accord- 
ing to  the  merits  of  the  case, "  and  has  the 
additional  power  (which  tbis  court  would  not 
have),  even  if  it  found  a  disallowance  or  surcharge 
to  have  been  rightly  made  by  the  auditor,  to 
remit  the  disallowance  or  surcharge  if  the  board 
thought  the  subject-matter  thereof  was  incurred 
under  such  circumstances  as  to  make  it  fair  and 
equitable  to  remit.  Clearly  the  ordinary  and  pro- 
per course  for  ratepayers  to  take  who  object  to 
expenditure  by  the  guardians  is  to  so  before  the 
auditors,  and,  if  dissatisfied  with  their  decision, 
to  appeal,  as  provided,  and  this  court  ou^ht  not 
to  interfere  except  under  some  very  special  and 
peculiar  circumstances.    Now,  speaking  generally. 


is  it  proper  for  ratepayers  who  may  object  to  a 
poor  rate  as  being  excessive    to   come   to    this 
court  hj  way  of  appeal  against  it»  and  ask  for  an 
injunction  P    I  now  oome  to  the  special  circam- 
stances  of  this  action.  The  plaintiffs'  case,  shortlj 
stated,    is   as   follows:     A    strike    of    colliers 
occuned,    whereby    many   men    who   were    not 
colliers    were   thrown   out   of   employ.      MaOT 
colliers  and  other  workmen  in  the  Meruyr  Tydm 
Union  applied  for  poor  law  relief.    The  guar- 
dians  established  labour  yards  and  relief  works, 
and,  psrily  by  these  yards  and  works,  and  parti  j 
by  gpdts  of  food  or  money,  the  necessitous  work- 
men and  their  families  were  relieved.     So  far  as 
the  colliers  were  concerned,  work  was  offered  to 
them  in  neighbouring  coileries,  and  of  this  the 
guardians  were  aware.    The  plaintiffs  allege  that, 
at  any  rate  so  far  as  relates  to  the  colliers  or  other 
able-bodied  persons    who  could  get    work,    the 
g^uardians  ought  not  to  have  relieved  them.     The 
plaintiffs  then  contend  that  the  payments  made 
to  the  colliers  or  persons  in  the  same  position 
oueht  to  be  disallowed,    and  the  Kuardians   be 
ordered  to  refund  the  sums  paid.    The  plaintiffs 
further  asked  for  an  injtmction  to  resbuia  any 
further  relief  beinffjziven  to  such  colliers  or  able- 
bodied  persons.    TAe  guardians,  to  provide  f cr 
relief  in  the  union,  had  in  the  usual  way  issued 
orders  for  contributions  to  the  common  fund  of 
the  union  to  the  overseers  of  the  parishes  com- 
prised therein,  and  the  overseers  thereupon  levied 
and   collected   a   rate   in   their   parishes.     The 
plaintiffs  say  that  this  rate  was  nigher  than  it 
otherwise  would  have  been  hj  reason  of  the  guar- 
dians having  improperly  rebeved  workmen  in  the 
manner  above  stated.     And,    accordingly,   they 
asked  for  an  injunction  to  restrain  the  ^uardiana 
from  enforcing  or  receiving  payments  in  respect 
of  such  orders.    Now,  this  general  case  is  based 
on  the  assumption  that  the  guardians  in  no  case 
could  relieve    able-bodied   men  who  could,  but 
would  not»  work.    But,  as  above  pointed  out,  this 
view  is  mistaken.     If  a  case  of  starvation  or  of 
sudden  and  urgent  necessity  arose,  the  guardians 
would  be  bound  to  relieve,  even  though  it  arose 
^rom  an  able-bodied  man  refusing  to  work,  and, 
indeed,  if  they  did  not,  they  might  render  them- 
selves liable  to  serious  consequences.    Now  each 
case  relieved  by  the  g^uardians  during  the  strike 
seems  to  have  been  investigated  by  tneir  officers 
and  to  have  been  one  of  actual  destitution.     No 
single  case  was  proved  by  the  plaintiffs  before  me 
where  the   relief  was  not  one  of    sudden    and 
urgent  necessity.    Of  course  there  may  have  been 
such  cases,  but  I  cannot  assume  their  existence. 
And  if  the  plaintiffs'  cltf  im  be  reduced  to  one  of 
improper  relief  in  pnrticular    cases,  then   their 
proper  course  is  to  go  before  the  auditors  and  get 
the  special  items  disallowed.    Had  the  defendants 
in  this  case  contended  that  they  were  entitled  to 
relieve,  or  admitted  that  they  nad  relieved,  work- 
men on  strike,  not  only  in  cases  of  temporary 
urgent  necessity,  but  by  way  of  permanent  relief, 
I  might  have  seen  my  way  to  give  some  assistance 
to  the  plaintiffs  in  tnis  action  by  way  of  declara- 
tion or  otherwise.     But  the  derenduits  have  not 
done  this.    I  now  come  to  another  contention  on 
behalf  of  the  plaintiffs.      Under  orders  of  Oct 
1870  of  the  Poor  Law  Board,  the  defendants,  as 
to  able-bodied  persons  requiring  relief,  had  to  re- 
lieve  wholly   in   the   workhouse,  except   under 
special  circumstances  mentioned  in  the  orders. 
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The  plaintiffB  contend  that  the  defendants  disre- 
^rardeii  the  regulations  contained  in  these  orders 
by  establishing  tlie  labour  yards  or  relief  works 
oomplained  of  and  b^  relicTing  the  persons  there- 
by employed  or  their  families.     Bnt  the  orders 
themselves  provide  that  in  case  the  gaardians 
depart  in  any  particular  instance  from  the  regn- 
]2|.tion8,  and  within  fifteen  days  after  such  depar- 
ture report  the  same  and  the  grounds  thereof  to 
the   Poor  Law  Board  (now  represented  by  the 
liocal  Govemment  Board),  and  the  board  approve 
of  such  departure,  then  the  relief  granted  in  snch 
particular  instance  shall,  if  otherwise  lawful,  not 
De  deemed  to  be  unlawful  or  to  be  subject  to  be  dis- 
allowed.   Now  the  defendants,  by  several  reports, 
did  report  to  the  Local  Government  Board  all  the 
particular  instances  in  which  relief  was  being 
granted  to  the  persons  employed  at  the  labour 
yards  or  relief  works  in  question,  and  the  grounds 
for  granting  such  relief.    The  board  approved  of 
tlie  granting  of  the  relief  in  all  the  cases,  except 
that  up  to  tne  present  time  it  has  not  approved  of 
the  employment  referred  to  in  one  of  the  reports 
dated  the  3rd  Sept.  1898.    That  approval  ends  the 
dispute  so  far  as  concerns  the  relief  referred  to  in 
the  approved  reports,  at  any  rate,  so  far  as  con- 
cerns this  action  (as  already  pointed  out).    I  can- 
not say  that  any  of  the  reiiet  given  by  the  guar- 
dians was  not    *' other vnse    lawful*'   within    the 
meaning  of   those   words  as  used  in  the  orders 
of  Oct.  1870.    With  regard   to  the  excepted  re- 
port, if  the  cases  falling  within  it  do  not  come 
within  any  of  the  special   circumstances   referred 
to  in  the  orders,  tne  auditors  will,  no  doubt,  dis- 
allow  the  items,  and  then  if  the  guardians  appeal 
to  the  board  it  will  be  for  the  board  to  determine 
whether  under  all  the  circumstances  of  the  case 
it  will  or  will  not  remit  the  disallowance.    With 
regard  to  the  items  of  relief  not  yet  approved  of 
by  the  board,  as  well  as  to  any  items  in  the 
approved  reports  which  the  plaintiffs  may  be  able 
hereafter  to  show  were  not  "otherwise  lawful," 
though  none  such  have  been  proved  before  me, 
clearly  the  proper  course  to  be  pursued  is  to  let 
them  go  before  the  auditors   and  then,  if  neces- 
sary, before  the  Local  Government  Board.    But 
I  ought  further  to  point  out  that  one  of  the 
special  circumstances  justifying  relief  out  of  the 
workhouse  mentioned  in  the  orders  of  Oct.  1870 
is  "where  such   person  shall  require  relief  on 
aocoimt  of  sudden  and  urgent  necessity."    Now 
clearly  if  a  very  lai^  number  of  able-bodied  per- 
acois  entitled  to  reCef  have  suddenly  to  be  dealc 
with  by  the  guardians  it  mav  be  impossible  for 
the  guardians  to  put  them  all  in  the  workhouse. 
And  in  such  a  state  of  things  a  case  of  "  sudden 
and  urgent  necessity  "  would,  in   my    opinion, 
have  arisen  within  the  meaning  of  those  words  as 
nsed  in  the  orders  justifying  relief  being  given 
oat  of  the  workhouse.     So  that  the  defendants 
Qiay  well  be  able  to  establish  before  the  auditors 
that,  even  as  regards  the  items  in  the  excepted 
raport,  there  was  no  necessity  to  report  them  to 
the  board  within  the  fifteen    davs,    though   for 
greater  caution  the  guardians  did  in  fact  report 
them.     It  follows,  having  regard  to  what  I  have 
said  in  the  circumstances  of  this  case,  and  the 
go&eral   principles    applicable  to  actions  of  this 
«las8,  that  in  this  action,  so  far  as  concerns  the 
active  relief  sought,  I  can  grant  none  to  the 
plaintiffs ;  and,  indeed,  at  the  Bar  the  plaintiffs* 
<iOTmael  did  not  ask  me  to  grant  any  such  relief. 


All  that  I  was  asked  to  do  was  to  grant  the 
following  declaratioQ  : — "  A  declaration  that  the 
establishment  and  maintenance  by  the  defendants 
of  the  said  labour  yards  or  reiiA  works  for  the 
purpose  of  provi<mig  outdoor  relief  for  able- 
Dodied  persons,  to  the  knowledge  of  the  defen- 
dants otherwise  able  to  maintain  themselves  and 
their  families,  and  the  expenditure  by  the  defen- 
diints  of  parts  of  the  common  fund  of  the  said 
Merthyr  Tydfil  Union  for  the  puriK>se  of  relieving 
such  able-bodied  persons  and  their  families  con- 
stituted and  constitute  a  breach  of  the  statutory 
powers  and  duties  of  the  defendants  as  such 
authority  as  aforesaid."  Now,  a  declaration  in 
that  form  I  clearly  could  not  make,  for  it  omits  all 
reference  to  special  circumstances  arising  from 
sudden  and  urgent  necessity ;  and  when  I  con- 
sider what  form  of  declaration  I  could  make  in 
this  case,  it  appears  to  me  that  I  could  only  state 
the  general  principles  on  which  guardians  oueht 
to  act  as  set  forth  in  the  first  part  of  this  judg- 
ment. But  the  defendants  would  rightly  ol^ect 
to  my  making  such  a  vague  declaration,  especially 
as  it  has  not  been  proved  that  they  have  acted 
contrary  to  those  principles,  or  that  they  have 
threatened  or  intended  so  to  act.  They  may,  of 
course,  in  certain  cases,  have  given  relief  when 
they  ought  not  to  have  done  so,  and  those  cases 
can  heritor  be  investigated  by  the  auditors ; 
but  they  have  not  purported  to  act,  or  contended 
they  have  a  right  to  act,  on  any  erroneous  princi- 
ple, and  the  evidence  beforo  me  does  not  show 
that  in  fact  they  have  acted  on  an  erroneous  prin- 
ciple. It  appears  to  me,  under  the  circumstances 
that  I  ought  not  to  make  a  declaration  against 
the  defendants.  And  I  agree  with  the  view  taken 
by  my  brother  Stirling  in  the  case  of  The  Grand 
/unction  Waterworks  Company  v.  Hampton 
Urban  District  Council  {ubi  nup,),  that  in  cases  of 
this  class  the  court  ought  not,  except  under  very 
special  circumstances,  to  make  declarations  of 
right,  or  interfere  by  way  of  injunction.  The 
action,  therefore,  must  be  dismissed,  and  I  can 
find  no  sufficient  reasons  for  departing  in  this 
case  from  the  rule  that  the  unsuccessful  party 
must  pay  the  coste. 

Solicitors :    BeU,  Brod/rich  and   Qray ;    Wrent^ 
more  and  Son, 


May  5,  6,  8,  9, 10,  and  19,  1899. 

(Before  Oozbns-Habdt,  J.) 

Brown  and  anothbb  v.  Mayor,  Aldebmbn, 

AND  BUBaBSSES  OF  DuNSTABLB.  (a) 

Drainage  —  Local  authority  —  Old  eewer  —  New 
connections — Nuisance  by  sewage  to  landoumer 
— InjwncUon  limited  to  **  directing  or  autho- 
rising " — No  injunction  against  "permitting  " — 
Public  Health  Act  1875  (3S  &  ^  Viet  c.  55), 
M.  17,  21,  299. 

Sect.  21  of  the  Public  Health  Act  1875  gives  an 
absolute  right  to  owners  and  occupiers  to  drain 
into  an  existing  sewer,  toithout  reference  to  the 
qusstion  whether  the  sewage  matter  creates  a 
nuisance,  or  to  the  provisions  of  sect  17  ;  and, 
though  the  local  santta/ry  authority  may  regulate 
the  mode  of  making  the  connections,  they  cannot 
prohibit  them  altogether.  So,  in  a  case  where  a 
nuisance  was  proved,  an  injunction  was  granted 

(a)  Reported  by  A.  L.  Moerib,  Esq.,  BarrIiiter-«t-La,w. 
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to  restrain  the  local  sanitary  authoriiy  from 
directing  or  authorising  any  sewage  or  foul 
matter  to  flow  or  be  discharged  on  to  the  plain- 
Hffe^  land,  hut  so  limited  as  not  to  interfere  with 
the  prescriptive  rights  of  occupiers;  and  an 
injunction  against  **  permitting  the  nuisance 
was  refusedf  with  an  intimation  thcU  the  plain- 
tiffs* remed/y  was  hy  an  application  to  the  Local 
Government  Board  under  sect,  299. 

Ainlej  v.  Kirkheaton  Local  Board  (60  L,  J.  734, 
Ch,)  foUowed. 

Charles  v,  Finohley  Local  Board  (48  L.  T.  Bep. 
569 ;  23  Ch.  Div.  767)  disapproved. 

Thi8  was  an  action  by  the  freeholder  and  tenant 
of  lands  known  as  **  Dunstable  Park  "  against  the 
corporation  of  Donstable  as  the  urban  sanitary 
authority  of  the  district  to  restrain  them  from 
discharging,  or  allowing  to  be  discharged  or  to 
flow  on  to  the  plaintiff's  land,  any  water,  sewage, 
or  other  foul  or  noxious  matter,  and  from  allow, 
ing  an^  such  matter  to  be  discharged  from  sewers 
or  drams  belonging  to  the  defendants  on  to  the 
said  lands. 

Dunstable  Park  was  low-lying  land,  and  it 
appeared  that  surface  water  had  always  found  its 
way  there.  About  the  year  1860  the  borough 
authorities  constructed  several  large  sewers  lead- 
ing into  the  park,  but  sewage  matter  does  not 
seem  to  have  passed  to  any  great  extent  into  these 
drains,  cesspools  being  the  ordinary  mode  of 
drainage  then  employed.  But  at  the  present  time 
a  Large  number  of  houses  were  connected  with  the 
sewers,  thereby  causing  a  foul  pond  of  several 
acres  to  be  formed  in  the  park,  and  it  was  of  this 
that  the  plaintiffs  complained. 

The  defendants  pleaded  a  lost  ^srrant  and  acqui- 
escence by  the  plaintiff  Major  Bix>wn  and  nis 
Sredecessors  in  title,  and  they  alleged  that  the 
rain  connections  had  been  made  without  their 
sanction  or  authorilr,  and  in  some  cases  in  spite 
of  direct  orders  to  the  contrary ;  that  the  various 
householders  had  thereby  acquired  prescriptive 
rights  to  the  use  of  such  sewers ;  and  that  the 
defendants  had  no  control  over  the  matter. 

A  considerable  number  of  witnesses  were  called. 

By  the  Public  Health  Act  1875  it  is  enacted : 

Sect.  17.  Nothing  in  this  Aot  shall  authorise  «ny  local 
authority  to  make  or  use  any  aewer,  drain,  or  oatfall  for 
the  purpose  of  conveying  sewage  or  filthy  water  into  any 
natnral  stream  or  watercourse,  or  into  any  canal,  pond, 
or  lake,  until  such  sewage  or  filthy  water  is  freed  from 
all  exorementitious  or  o^er  foul  or  noxious  matter  such 
as  would  affect  or  deteriorate  the  purity  or  quality  of 
the  water  in  such  stream  or  watercourse,  or  in  such  cuial, 
pond,  or  lake. 

Seot.  21.  The  owner  or  occupier  of  the  premises  within 
the  district  of  a  local  authority  shall  be  entitled  to  cause 
his  drains  to  empty  into  the  sewera  of  that  authority  on 
condition  of  his  giving  such  notice  as  may  be  required 
by  that  authority  of  his  intention  so  to  do,  and  of  com- 
plying with  the  regulations  of  that  authority  in  respect 
of  the  mode  in  which  the  communications  between  such 
drains  and  sewers  are  to  be  made,  or  subject  to  the 
control  of  any  person  who  may  be  appointed  by  that 
authority  to  superintend  the  malring  of  such  communica- 
tions. Any  person  causing  a  drain  to  empty  into  a 
sewer  of  a  local  authority  without  complying  with  the 
provisions  of  this  section  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds,  and  the  local  authority  may 
doee  any  communication  between  a  drain  and  a  sewer 
made  in  contravention  of  this  section,  and  may  recover 
in  a  summary  manner  from  the  person  so  offending  any 
expenses  incurred  by  them  under  this  section. 


Eve,  Q.G.  and  Cann  for  the  pkuntifCs — The 
evidence  shows  a  serious  nuisance  to  the  plaintifEs, 
who  are  entitled  to  an  injunction  undra*  sect.  17 
of  the  PubUc  Health  Act  1875.  Sect  21  is  no 
answer  to  the  plaintiffs  daim,  because  by  the 
second  parag^^ph  the  defendants  could  preremt 
the  occupiers  from  remaining  in  connection  with 
the  sewers : 

Charles  v.  FinMey  Local  Board,  48  L.  T.  Bep. 
5e9  ;  23  Ch.  Div.  767. 

A.  T,  Lawrence,  Q.G.,  Hughes,  Q.G.,  and  Kenyan 
Parker  for  the  defendants. — First,  we  saj  that  we 
have  been  in  possession  of  this  easement  before 
the  time  of  legal  memory,  and  under  such  circam- 
stances  that  the  law  presumes  a  lost  grant : 

Haigh  v.  West,  68  L.  T.  Bep.  531 ;  (1893)  2  Q.  B.  19- 

Secondly,  if  on  the  facts  a  nuisance  is  found  to 
exist,  it  has  not  been  created  or  caused  by  any  act 
at  the  defendants,  but  in  spite  of  them,  and  if  it 
be  said  that  they  have  neglected  to  provide  a 
proper  drainage  sjrstem,  and  that  therefore  the 
occupiers  have  been  forced  to  connect  their 
houses  with  these  sewers,  that  gives  no  rig^ht  of 
action  to  the  plaintiffs  for  an  injunction: 

Olossop  V.  Histon  and  Isleworth  Local  Board,  40 

L.  T.  Eep.  736  ;  12  Ch.  Biv.  102 ; 
Attomey-O&neral  v.  Ouardiansof  Union  of  Dorking, 

46  L.  T.  Bep.  573  ;  20  Ch.  Div.  595 ; 
Attomey'Oensral  v.  Acton  Local  Board,  47  L.  T. 

Bep.  736  ;  22  Ch.  Biv.  221 ; 
Attomey-Oineral  v.  Clerhenwell  Vestry,  65  L.  T. 

Bep.  312  ;  (1891)  3  Ch.  527. 

On  the  true  construction  of  sect.  21,  the  right  of 
an  owner  to  connect  his  drain  with  a  sewer  is  an 
absolute  right,  whether  or  not  the  sflnding  of 
sewage  into  it  may  cause  a  nuisance,  or  even  an 
infringement  of  sect.  17.  Ainley  v.  Kirkheaton 
Local  Board  (60  L.  J.  734,  Ch.),  wherein  Charles 
V.  Fincldey  Local  Board,  if  it  be  not  distinguish- 
able, was  not  followed.  No  injunction,  therefore, 
ought  to  be  granted  to  restrain  the  defendants 
from  permitULg  something  which  they  cannot 
prevent.  The  plaintiffs  have  a  remedy  by  applica- 
tion to  the  Liocal  Gk>vemment  Board  under 
sect.  2d9. 

Eve  in  reply. — No  lost  grant  can  be  presumed 
to  send  sewage  matter  as  apart  from  surface 
water  along  uie  old  sewer,  for  that  would  be  to 
increase  tiie  burden  on  the  servient  tenement; 
the  same  objections  apply  to  the  acquisition  of 
such  an  easement — ^viz.,  secrecy  in  the  mode  of 
enjoyment  and  perpetual  change  in  the  amount 
of  inconvenience — as  were  successfully  invoked  in 
opposition  to  an  easement  for  the  roots  of  a  tree 
to  i>enetrate  adjoining  land  in 

Lemmon  v.  Webb,  70  L.  T.  Bep.  712 ;  71  L.  T. 
Bep.  647 ;  (1894)  3  Ch.  1 ;  (1895)  A.  C.  1 ;  per 
liopee,  L.  J.  citmg  Gale  on  EaBemente,  6th  edit., 
p.  461. 

The  nuisance  has  been  proved,  and  the  plaintiffs 
are  entitied  to  the  full  injunction  asked  for.  In 
Attorney-General  v.  Bichmond  (14  L.  T.  Bep. 
398 ;  L.  Bep.  2  Eq.  306)  an  injunction  was  granted 
to  restrain  &dsh  communications  being  nu^e  with 
a  sewer  so  as  to  occasion  a  nuisance,  and  simi- 
larly in 

Metropolitan  Board  of  Works  v.  London  and  North- 

Western  Railway,  44  L.  T.  Bsp.  270 ;  17  Ch,UT> 

246. 

The  case  of  Charles  v.  Finchley  Local  Board  has 
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not  been  OTormled,  and  is  directly  in  our  favoar. 
If  ihe  injunction  against  permitting  the  nuisance 
be  granted,  the  corporation  could  without  serious 
injuij  to  the  occupiers  stop  the  connections 
pending  the  construction  oz  a  new  outfall. 
f  Gozsnb-Habdy,  J. — ^That  would  be,  not  to  regu- 
late, but  to  rf^fuse  the  right  expressly  given  to 
owners  and  occupiers  by  sect.  21.  j 

Cur.  adv.  vtUt. 

May  19. — Gozsns-Habdy,  J. — ^Dunstable  is  an 
ancient    town.       Two     Roman   roads — namely, 
Watiing  Street  and  Icknield  Wsnr— crossed  each 
other  at  this  point.    It  was  nothing  more  than 
an  ordinary  parish  until  1863,  when  a  local  board 
of  health  was  formed,  and  in  1864  for  the  first 
time  it  was  incorporated  as  a  municipal  borough. 
There  are  along  Watiing  Street,  which  is  now 
High-street,  sewers  of  great  age.    Through  these 
sewers  surface  water  from  the  streets  has,  as  far 
as  liyins  memory  goes,  flowed  in  three  directions, 
— ^part  Uirough  the  drain  or  pipe  under  what  is 
known  as  Perkin's  House,  in    High-street,   and 
thence  into  a  pond  in  the  park,  the  overflow  of 
which  goes  to  a  low-lying  piece  of  laud  near  the 
railway  embankment.      Another    part     crosses 
Icknield  Way,  now  known  as  Ghurch-street,  and 
then  enters  land  not  belonging  to  Major  Brown, 
but  this  also  ultimately  finds  its  way  into  the 
low  land  near  the  railway  embankment.    The 
third  part  went,  until  recently,  in  a  compai*atively 
shore  sewer  in  the  High-street  towards  the  north, 
outside  the  boundary  of   the  parish,  to  a  field 
formerly  belonging  to  Major  Brown,  known  as 
the  Dog  Kennel  Close.    It  has  been  proved  that 
these  ancient  sewers   have  for  many  years  con- 
veyed not  only  surface  water  but  also  slops  and 
foul  matter  coming  from  house  drains,  the  con- 
sequence of  which  was   that  the  open  ditchet*  or 
receptacles  in  Dunstable  Park  and  in  Dog  Kennel 
Close  became  from  time  to  time  offensive.    It  was 
proved  that,  as  far  back  as  1869,  no  less  than  610 
houses  were  connected  with  the  sewers.     With 
reference  to  sewaj^  matter  other  than  slops  and 
house  drainage,  it  was  not  satisfactorily  shown 
that  it  found  its   way  into  the  sewers  to  any 
considerable  extent  until  after  the  year  1873,  when 
for  the  first  time  a  water  company  supplied  the 
town  with  water,  but  probably  there  were  a  few 
water-closets  prior    to   that   date    which    wei*e 
flushed  by  means  of  rain-water  cisterns,  and  there 
ma^  have   been  a  few   privies  the  contents  of 
which  found  their  way  into  one  or  other  of  the 
sewers.     But»  speaking  generally,  the  ordinary 
mode  of  dealing  with  sewage  of  this  nature  was 
bv  cesspools  wmch  were  periodically  emptied.    In 
1887  part  of  the  Dog  Kennel  Glose  was  sold  by 
Major  Brown,  and  the  pond  into  which  the  over- 
flow from   the    third    sewer    above-mentioned 
lued  to  pass  was  filled  up.      Two  dome- wells 
were  constructed  nearer  tne  road  in  order  to 
receive  and  retain  the  sewage  and  other  matter 
which  formerly  went  to  the  pond,  and  Major 
Brown  covenanted  with  the  purchaser  (in  effect) 
to  prevent  any  sewage  matter  from  coming  on  to 
the  land.    In  1890  Major  Brown  sold  the  rest  of 
the  Dog  Kennel  Glose,  including  the  two  dome 
walk.    These  soon  proved  a  nuisance,  and   the 
corporation,  with  a  view  to  remedy  this  nuisance 
i^ersed  the  gpradient  of  this  third  sewer  so  that 
tbe  fall  was  n>wards  the  south  instead  of  towards 
the  north,  and  the  contents  of  this  sewer,  which 


formerly  discharged   into    Dog    Kennel    Glosc^, 
thenceforward  passed  under  Perkin's  House  into 
Dunstable  Park.     For  thirty  years    complaints 
have  been  made  of  the  inadequate  drainage  of 
Dunstable,  and   letters    have   repeatedly   been 
addressed  by  the  Local  Government  Board  to  the 
corporation  on  this  subject.    But  the  corporation 
nave  contrived  by  means  of  a  masterly  inactivity, 
which  it  is  impossible  not  to  admire,  to  defy  all 
attacks  and  to  do  nothing  for  more  than  a  quarter 
of  a  century.    At  the  present  time  there  is  a  foul 
pond  of  several  acres  in  extent  in  Dunstable  Park,, 
audit  is  this  of  which  the  plaintiff  complains. 
The  surface  is  so  clogged  with  filth  coming  from 
the  sewers  that  the  water  will  not  pass  away  into 
the  chalk.     The  value  of  Dunstable  Park  is  sub- 
stantially  lessened  by  reason  of  its  being  made 
the  receptacle  for  the  sewage  of  a  large  part  of 
Dunstable,    but  there  is    no    evidence   of   any 
injurious  effect  upon  health.    Among  the  houses 
which  thus  drain  into    Dunstable   Park    are   a 
number  of  houses  belonging  to  Major  Brown,  and 
some  of  them  drain  by  means  of  the  Ghurch- 
street    sewer,    passing    through    the    land    of 
other  persons  before  reaching  Dunstable  Park. 
The  Attorney- General  is   not  a  party,  and  no 
public  nuisance  was  alleged  and  no  mandamus 
was    or    could   be    asked    for    in    this    action. 
In  this  state  of  facts  several  distinct  questions 
arise  for  my  decision.     The  defendants,  by  an 
amendment,  which  I  allowed  at  the  trial,  aJlpge 
that  the  owners  in  fee  of  Dunstable  Park  granted 
to  trustees  for  the  inhabitants  of  the  parish  the 
right  to  drain  all  surface  water  of  the  parish  and 
all  sewage  and  drainage  from  any  messuages  or 
tenements  built,  or  to  be  built,  within  the  said 
parish,  and  to  discharge  such  water  and  sewage 
through  ditches  or  sewers  on  to  Dunstable  Park, 
but   tiiat  such   grant   has  been  lost;    and  they 
further  allege  that  the  plaintiff  has  acquiesced  in, 
and  taken  advanta«^  of,  such  grant,  and  uses  the 
existing  system  of  sewage.    This  claim,  if  well- 
founded,  msposes  of  the  whole  action ;  but,  in  my 
judgment,  it  cannot  be  maintained.    A  lost  erant 
IS  a  valuable  legal  fiction  devised  to  support  long- 
continued  possession  and  oft-repeated  acts,  which 
otherwise  could  not  be  legally  justified.    Thus, 
prior  to  the  Prescription  Act,  it  was  the  custom 
to  direct  juries  to  nnd  a  lost  grant  after  more 
than  twenty  years*  enjoyment  of  an  easement, 
and  Haigh  v.  West  (68  L.  T.  Rep.  531 ;  (1893)  2 
Q.  B.  19)  is  a  modern  example  of  the  use  of  this 
fiction.    But  the  evidence  in  the  present  case  falls 
far  short  of  what  is  requisite  to  raise  the  presump- 
tion of  a  lost  grant.    Such  a  grant  must  have  been 
made  before  1846,  and  the  steite  of  things  existing 
at  that  date  was  essentially  different  from  the 
present  state  of  things.     It  would  be  highly  dan- 
gerous to  allow  the  tnvial  and  ocsasional  passage 
along    a  natural  channel  of  water  more  or  less 
contaminated  to  ripen  into  a  le^l  claim  to  pour 
sewage   of  all    kinds  and  of  mdefinite  amount 
along   such  natural  channel.    I,  therefore,  hold 
that  the  defendants'  claim  of  right  fails,  and  I 
must  grant  an  ini  unction  to  restrain  them  from 
exercising  that  alleged  right.    This,  however,  by 
no  means  disposes  <»  the  action,  and  it  remains  to 
consider  what,  if  any,  further  relief  the  plaintiff 
is  entitled  to.    In  the  first  place,  there  are  a  large 
number  of  houses  in  respect  of  which  prescrip- 
tive rights  to  pass    sewage  into  and  along  the 
sewers  have  been  gained.    And  it  is  plain  that  no 
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injunction  can  be  granted  which  will  interfere 
with  sach  rights.  For  this  reason,  amongst 
others,  it  is  impossible  for  me  to  make  any  order 
which  will  involve  the  complete  dosing  or 
abandonment  of  the  sewers.  In  the  st-cond  place, 
there  are  other  houses,  the  connections  of  which 
with  the  sewers  have  been  made  with  the  consent 
or  by  the  acquiescence  of  the  defendants,  and  it 
is  settled  law  that  I  cannot  interfere  with  them : 
(Attorney 'General  v.  ClerlcenweU  Vestry  (65  L.  T. 
Hep.  312;  (1891)  3  Ch.  527).  In  the  third  place, 
there  are  a  few  houses  which  have  been  connected 
with  the  sewers,  in  spite  of  the  protest  of  the 
defendants,  and  the  plaintiff  contends  that  the 
defendants  ought  to  stop  up  these  connections. 
But  I  think  the  defendants  must  be  taken  to  have 
acquiesced  in  that  to  which  they  at  first  objected, 
so  that  these  houses  really  fall  under  the  second 
head.  If,  however,  I  am  wrong  in  this,  they  must 
be  treated  as  falling  under  the  fourth  head.  In 
the  fourth  place,  the  plaintiff  contends  that  an 
injunction  ought  to  oe  granted  to  restrain  the 
defendants  from  allowing  any  future  connections 
to  be  made.  The  defendants  are  willing,  if  they 
fail,  as  I  hold  they  have  failed,  in  their  major 
claim  of  right,  to  undertake  not  to  authorise  or 
direct  any  such  connection,  hut  beyond  this  they 
will  not  go.  The  strength  of  the  plaintiff's  case 
lies  in  this,  that  the  defendants  can,  without  being 
guilty  of  any  trespass,  stop  up  anj  future  con- 
nection with  their  sewers,  and  it  is  urged  that 
this  is  the  true  test,  and  that  which  has  been 
applied  by  the  court  in  similar  cases.  On  the 
other  hand,  it  is  urged  that  under  sect.  21  of  the 
Public  Health  Act  1875,  a  householder  adjoining 
the  sewer  has  a  right  to  connect  his  house  with 
the  sewer,  and  could  obtain  an  injunction  if  the 
defendants  absolutely  refused  on  any  terms  to 
allow  him  to  connect  his  house  with  the  sewer. 
It  is  necessary  to  consider  some  of  the  authori- 
ties cited  by  counsel  on  this  point.  In  the  case  of 
Attorney 'General  v.  Guardians  of  the  Poor  of 
Dorking  (46  L.  T.  Rep.  573;  20  Oh.  Div.  595) 
it  was  held  in  1882  by  the  Oourt  of  Appeal  that 
where  a  sanitary  authority  had  not  themselves 
constructed  the  sewers  which  were  a  nuisance, 
hut  only  permitted  them  to  be  used  as  for- 
merly by  the  inhabitants,  they  could  not  be 
restrained  by  injunction.  But  Jessel,  M.B.,  at 
p.  606,  laid  stress  upon  the  fact  that  the  defen- 
dants could  not  pbyeically  put  an  end  to  the 
nuisance,  and  could  only  proceed  by  means  of 
actions  for  injunction  against  persons  who,  with 
or  without  le^  justification,  were  pouring  sewage 
matter  into  zne  defendants*  sewers.  Sect.  21  of 
the  Public  Health  Act  1875  was  cited,  but  Jessel, 
M.B.  does  not  seem  to  have  considered  that 
section  to  be  material.  In  the  same  year  (1882), 
in  the  case  of  Attorney -General  v.  Acton  Local 
Board  (47  L.  T.  R«p.  736;  22  Oh.  Div.  221), 
Fr^,  J.  refused  to  grant  a  mandatory  injunction, 
which  would  comp^  the  stopping  up  of  ezisling 
drains,  hut  he  granted  an  injunction  as  to  the 
future,  restraining  the  defendimts  from  directing 
or  authorising  sewage  to  flow  into  the  sewers  in 
question,  hut  ne  deliberately  declined  to  insert  in 
the  injunction  the  word  "permitting."  In  the 
following  year,  1883,  the  case  of  Charles  v. 
FincKLey  Local  Board  (48  L.  T.  Bep.  569 ;  23  Oh. 
Div.  767)  came  before  Pearson,  J.,  who  granted 
an  injunction  restraining  the  local  boara  from 
allowing  sewage  to  flow  into  a  brook  opposite  the 


plaintiff's  house,  on  the  ground  that  they  could 
at  any  time  physically  put  an  eud  to  the  nuiaanoe 
without   any    action  at  all.    This  decision    was 
primarily  based  upon  the  fact  that  the  defendants 
nad  g^ven  permission  to  the  third  person  to  lay 
down  a  pipe  from  his  house  to  the  brook  to  pass 
pure  water  only,  and  that  as  he,  in  breach  ol 
their  permission,  was  sending  sewage  through  the 
pipe,  they  could,  and  ought  to,  revoke  the  per- 
mission.   This  may  be  a  sufficient   ground  for 
the  decision,  hut  the   learned  judge,  at  p.    775, 
expressly  held  that  the  local  board  had  a  right 
under  sect.  21  of  the  Public  Health  Act  1875  to 
abdbte  the  nuisance  without  asking  any  leave,  and 
without  brioging  any  action.    Now,  sect.  21  is  as 
follows :  [His  Lordship  read  the  section,  and  con- 
tinued :]     I  am  not  batisfied  that  in  the  Finchley 
case  there  was  any  sewer  to  which  sect  21  would 
be  applicable,    but  this    does  not  diminish  the 
weight  to  be  attached  to  the  deliberate  opinion 
of  Fearson,  J.    He  certainly  held  that  the  ooard 
could  prevent  an  adjoining  owner  from  connect- 
ing with  the  sewer.      In  1891,   in   the  case  of 
Atnley  v.  Kirkheaton  Local  Boa^  (60  L.  J.  734, 
Oh.),  Stirling,  J.  held  that  under  sect  21  a  right 
ii  given  to  tiie  owner  or  occupier  to  drain  into  an 
existing  sewer,  without  reference  to  the  question 
of  whether  sewage  matter,  if  it  once  enters  the 
sewer,  occasions  a   nuisance  to  a  third  party. 
This  absolute   right  is  no  doubt  subject  to  any 
regulations  in  respect  of  the   mode  of  making 
connections,  and  subject  to  the  control  of  any 
person  appointed  to  superintend  the  making  of 
the  connections,  but  no  regulations  can  justify  an 
absolute  refusal  to  allow  a  connection  to  be  mada 
on  any  terms.    No  regulations    under  sect  21 
have  been  made  by  the  defendants.    But  certain 
bye-laws  were  made  by  their  predecessors,  the 
local  board  of  health,  in  1864.    The  20th  bye-Liw 
is  the  only  relevant  bye-law,  and  I  assume  that  it 
is  in  force.    It  prescribes  no  notice,  and  it  onlj 
directs    that  the  drains  of   all  houses    shall  he 
oonoected    with     the    sewers    in    such    manner 
as     the    local     surveyor     shall    direct      It  is 
obvious   that  under  this   bye-law    the   surveyor 
can  only  prescribe  the  manner  of  connection- 
he  cannot  refuse  to  allow  any  connection.    Upon 
consideration  I  adopt  the  view  of  Stirling,  J.  in 
preference  to  the  view  of  Pearson,  J.,  and  I  mast 
follow  the  precedent  uf  Fry,  J.,  and  decline  to 
grant  an  injunction  which   would  prohibit  the 
defendants   from  permitting  or  allowing  fresh 
connections  to  be  made,  or,  in  other  words,  would 
obli^  the  defendants  to  stop  up  all  future  con- 
nections.    A  sanitary  authority,  in  whom  sewers 
are  vested,  has  only  a  limited  property  in  these 
sewers.      It  is  not  in  the  same  position  as  an 
owner  of  a  private  sewer,  who  can  absolutely 
prevent  any  one  from  touching    his  property. 
It  seems  to  me  that  the  plaintUF  has  mistaken 
his  remedy.     He  ought  to  have  applied  to  the 
Local  Government  Board  to  make  an  order  under 
sect.  299,  which  might  ultimately  be  enforced  by 
writ  of  mandamus.    There  are  two  minor  points 
which  I  have  not  overlooked.    It  is  said  that  the 
defendants  ought  to  be  restrained  from  allowing 
the  sewage  from  the  town  hall  to  pass  into  the 
sewer.    But  the  d^endants  are  sued  as  the  urban 
sanitary  authority  only,  and  not  as  owners  of  the 
town  hall.    I  am  not  satisfied  that  the  town  hall 
has  not  a  prescriptive  right ;  but  however  that 
may  be,  I  am  not  prepared  to  give  the  pluntif  a 
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relief  which  is  not  sought  bv  the  pleadings. 
Again,  it  is  said  that  the  rsTersal  of  the  gradient 
of  the  sewer  in  High-street  for  the  ptu'pose  of 
bringing  the  Doff  Kennel  sewage  into  Dunstable 
Park  inoreaaed  the  burden  on  we  plaintiff's  pro- 
pertj,  and  was  an  ille^  aot  on  the  part  of  the 
cefendanta.  But  I  tmnk  it  was  reallj  done  in 
order  to  satisfy  Major  Brown's  oomplaints,  and 
to  relieye  him  from  the  legal  liabilify  which 
Tested  upon  him  bj  reason  of  his  covenant.  The 
ikousee  <£raining  into  this  short  reversed  sewer  are 
those  which  drained  into  the  unreversed  sewer, 
and  are  few  in  number,  and  I  cannot  interfere 
with  their  de  fcLcio  enjoyment  of  the  sewer.  To 
grant  an  injunction  in  respect  of  these  two  matters 
might  occasion  serious  damage  to  health  without 
oomerrin^  any  benefit  upon  tne  plaintiff,  and  Uiis 
18  a  consideration  to  which  weight  ought  to  be 
attached.  The  result  is  that  i  must  grant  an 
iinixnction  restraining  the  defendants,  as  the 
orban  sanitary  authority  of  the  borough  of 
Dnnstable,  from  directixig  or  authorising  any 
seiwage  or  foul  matter  to  £>w  or  to  be  discharged 
from  sewers  or  drains  vested  in  them  as  such 
sanitaiy  authority  on  to  Dunstable  Park.  With 
respject  to  the  costs,  I  think  it  is  not  possible  to 
distintcuish  the  costs  attributable  to  the  claim  of 
the  defendants  of  a  right  to  send  sewage  into 
Dunstable  Park  from  the  other  costs.  And  I 
see  no  reason  why  the  defendants  should  be 
relieved  from  any  part  of  the  costs  of  this  liti- 
gation. 

Solicitors  for  the  plaintiff,  WaUa  and  SitMard. 
Solicitors  for  the  defendants,  Maples,  TeesddUf 
and  Co.,  for  Benning  and  Son,  Dunstable. 
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Saturday,  March  18, 1899. 

(Before  Wills,  J.) 

Cbisp  V,  London  County  Council,  (a) 

Meiropolis  management — Dangerous  structures — 
Removal  of  by  London  County  Council — Bhrec- 
turn  of  hoarding — Breaking  up  pavement — Non- 
re47utatement  of  pavement — Injury  caused  by — 
Liability  of  ocfuncil — Metropolis  Mavhogement 
Act  1855  (18  &  19  Vict  c.  120),  ss,  109,  122— 
London  BuUding  Act  1894  (57  &  58  Vict.  c. 
ecsnii.),  S8. 106, 107. 

Wheh  the  London  County  CounoU  are  dealing 
yfith  dangerous  structures  under  Part  9  of  the 
London  Bv/Uding  Act  1894,  they  are  not  bound 
under  sects.  109  or  122  of  the  metropolis  Man- 
agement Act  1855,  or  otherwise,  to  give  to  the 
vestry  notice  of  their  intention  to  remove  the 
pavement  and  erect  a  hoarding;  and  if,  for  the 
purpose  of  taking  down,  repairing,  or  securing 
a  aangeroue  structure,  they  remove  the  pave- 
meni  of  the  footway  of  tne  street  and  erect  a 
hoarding,  they  are  not  bound,  when  the  dan- 
^erous  structure  is  removed  or  secured,  to  re- 
instate the  j^vement,  and  are  consequently  not 
Uable  for  injuries  sustained  by  a  person  in 
wnsequence  of  the  non-re-instatement  of  the 
pavement, 

fintTHBR  consideration  before  Wills,  J.  in  an 
adacm  tried  with  a  special  jury. 

(a)  B^portad  by  W.  W.  Oee,  Baq.,  B»rrister-«t-Law. 


The  plaintiff,  Martha  Crisp,  claimed  damagea 
for  personal  injuries  sustained  owing  to  uie 
all^fed  negligence  of  the  London  County  Council 
(the  defendants)  or  their  servants. 

In  the  statement  of  claim  the  plaintiff  alleged 
that  the  defendants  caused  or  allowed  certoin 
paving-stones  in  Mansion  House-street,  Lambeth, 
to  be  taken  up  and  removed,  and  that,  on  the 
7th  Aug.  1897,  while  the  plaintiff  was  passing 
along  the  footway  her  foot  caught  in  a  hollow 
place  caused  by  the  removal  of  the  paving- 
stones,  and  that  she  fell  and  sustained  severe 
injuries. 

The  defendants  aliesed  that  in  Dec.  1895  the 
house  No.  8,  Mansion  House-street,  Lambeth,  was 
certified  by  the  district  surveyor,  under  Part  9  of 
the  London  Building  Act  1894,  to  be  in  a  dan- 
gerous state,  and  tluit  the  defendants,  upon  re- 
ceiving the  certificate  of  the  district  surveyor 
to  that  effect,  served  notice  upon  the  owner  of 
the  house  pursuant  to  sect.  lOo  of  the  London 
Building  Act  1894,  requiring  him  forthwith  to 
take  down,  secure,  or  repair  the  same. 

The  owner  failed  to  comply  with  this  notice, 
and  the  defeodants  in  Feb.  1896  obtained  from  a 
metropolitan  police  magistrate  an  order,  under 
sect.  107  of  the  Act,  upon  the  owoer  to  take  down, 
secure,  or  repair  the  structure  within  fourteen 
days. 

As  the  owner  did  not  comply  with  this  order 
within  the  time  limited,  the  defendants  in  March 
1896,  acting  under  tbe  powers  conferred  by  sects. 
106  and  107,  entered  upon  the  premises  and  caused 
the  dangerous  part  oi  the  structure  to  be  taken 
down,  and  for  this  purpose  they  had  shored  it  up 
and  canned  a  proper  hoarding  extending  over  the 
footway  in  front  to  be  put  up  for  the  protection 
of  passengers,  and  they  caused  part  of  the  surface 
of  the  footway  within  the  hoarding  to  be  taken 
up  for  the  purpose  of  inserting  therein  a  shore  to 
secure  the  structure  and  the  posts  of  the  hoard- 
ing,  and  fixed  the  shore  and  posts  in  the  foot- 

wigr* 
The  defendants  applied  for  and  received  from 

the  owner  IIZ.  78.  9d.  for  the  payment  of  their 

expenses  in  connection  with  the  work. 

The  house  was  afterwards  rebuilt  by  the  owner 
and  after  the  rebuilding  the  hoarding  was  removed, 
but  the  paving- stones  of  the  footway  were  not 
re-instated. 

The  particulars  of  the  negligence  delivered  by 
the  plaintiff  alleged  that  the  defendants  should 
have  obtained  the  usual  licence  from  the  Lambeth 
Yestry  to  remove  paving  stones  for  the  purpose 
of  the  hoarding,  and  should  have  notified  to  the 
vestry  their  intention  to  remove  the  paving- 
stones  so  as  to  secure  their  reinstatement  after- 
wards, or  should  have  requested  the  vestry  to 
remove  and  afterwards  re-instate  them,  or  should 
themselves  have  seen  to  the  due  re-instatement 
of  the  paving  stones  taken  up  by  them,  and  that 
the  deiendants  were  acting  in  breach  of  their 
duty  as  a  public  body  in  removing  the  pavement 
of  a  highway  without  making  due  provision  for 
its  re-instatement,  and  that  they  were  not  pro- 
perly exercising  ^e  jpowers  conferred  on  them 

Acts. 


he   London  Building  Act  1894  and  other 


The   juiy   found   for   the    plaintiff   for   402. 
damages,  and  the  question  now  was  whether  tiie 

Slaintiff  had  made  out  a  liability  as  against  the 
efendants. 
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The  Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120)  provides : 

Sect.  109.  No  company  of  person  shall  break  up  or 
open  the  pavement,  sorfaoe,  or  soil  of  any  street,  the 
pavement  whereof  is  under  tiie  control  and  management 
of  the  veatry  .  .  .  without  having  previously  given 
three  clear  days'  notice  in  writing  to  such  vestry,  &o. 

Sect.  122.  It  shall  not  be  lawful  for  any  person  to 
erect  or  set  up  in  any  street  any  hoard  or  fence  or 
scaffold  for  any  purpose  whatever  .  .  .  without  a 
licence  in  writing  first  had  and  obtained  from  the  clerk 
or  surveyor  of  the  vestry  or  district  board  of  the  parish 
or  district,  Ac. 

The  London  Building  Act  1894  (57  &  58  Vict. 
c.  ccxiii.)  deals  in  part  9  (sects.  102  to  114  incln- 
sive)  with  dangerous  stmcttu'es,  and  provides : 

Sect.  106.  If  the  certificate — that  is,  of  the  district 
surveyor — is  to  the  effect  that  the  structure  is  not  in  a 
dangerous  state  no  further  proceedings  shall  be  had  in 
respect  thereof,  but  if  it  is  to  the  effect  that  the  same  is 
in  a  dangerous  state,  the  council  may  cause  the  same  to 
be  shored  up  or  otherwise  secured,  and  a  proper  hoard  or 
fence  to  be  put  up  for  the  protection  of  passengers,  and 
shall  cause  notice  to  be  served  on  the  owner  or  occupier 
of  the  structure,  requiriog  him  forthwith  to  take  down, 
secure,  or  repair  the  same,  as  the  case  requires. 

Sect.  107. — (1.)  If  the  owner  or  occupier  on  whom  the 
notice  is  served  fail  to  comply  as  speedily  as  the  nature 
of  the  case  permits  with  the  notice,  a  petty  sessional 
court,  on  complaint  by  the  council,  may  order  the  owner 
to  take  down,  repair,  or  otherwise  secure  to  the  satis- 
faction of  the  district  surveyor  the  structure,  or  such 
part  thereof  as  appears  to  the  court  to  be  in  a  dangerous 
state,  within  a  time  to  be  fixed  by  the  order,  and  if  the 
same  be  not  taken  down,  repaired,  or  otherwise  secured 
within  the  time  so  limited,  the  council  may,  with  all 
convenient  speed,  cause  all,  or  so  much  of  the  structure 
as  is  in  a  dangerous  condition  to  be  taken  down, 
repaired,  or  otherwise  secured  in  such  manner  as  may 
be  requisite. 

Dickens,  Q.C.  and  Daldy  for  the  defendants. — 
The  chief  points  relied  on  by  the  plaintiff  as 
showing  a  liability  upon  the  defendants,  are  that 
the  defendants  should  have  eiven  notice  to  the 
vcbtry,  under  sect.  109  of  the  Metropolis  Manage- 
ment Act  1855,  of  their  intention  to  remove  the 
pavement,  and  have  obtained  their  licence,  and 
that  they  should  afterwards  have  seen  that  the 
pavement  was  properly  reinstated.  With  regard 
to  the  first  point,  there  was  no  obligation  on  the 
defendants  to  get  the  consent  of  the  vestry  to 
the  takine  up  of  the  pavement.  This  was  the 
case  of  a  dangerous  structure,  and  that  being  so, 
the  provisions  in  the  Metropolis  Management 
Act  1855  have  no  application  to  the  case.  With 
regard  to  dangerous  structures  the  matter  stands 
thus:  On  the  same  day  that  the  Metropolis 
Management  Act  1855  (18  &  19  Vict.  c.  120) 
received  the  Boyal  Assent — the  14th  Aug.  1855 — 
the  MetropoHtan  Buildine  Act  1855  (18  &  19 
Vict.  c.  122)  also  received  tne  Royal  assent.  The 
Metropolitaji  Building  Act  1855  contained  a 
series  of  provisions  —  sects.  69  to  81 — ^headed 
"  Dangerous  structures,"  and  dealing  in  terms 
with  dangerous  structures.  Havins  reference  to 
the  fact  that  Parliament  dealt  in  tnis  latter  Act 
with  dangerous  structures  and  inserted  a  series 
of  provisions  dealing  with  them,  it  is  impossible 
to  contend  that  it  was  also  intended  that  the 
provisions  of  sects.  109  or  122,  or  any  other 
sections  of  the  Metropolis  Management  Act  1855, 
should  in  any  way  apply  to  dangerous  structures. 
AftpT  the  passing  of  these  Acts  none  of  the  pro- 


visions of  the  Metropolis  Management  Act  1855 
could  have  applied  to  dangerous  structures ;  the 
provisions    applicable    thereto    were    containied 
wholly  in  the  Metropolitan  Building  Act  1855, 
under  which  the  duty  of  surveying  snd  secnring 
dangerous  structures  was  imposed  on  the  com- 
missioners of  police,  and  under  which  no  notice 
to  the  vestry  was  required.    This  was  clearly 
recognised  in  the  Metrop  tlis  Management  A.ct  of 
1855,  for,  by  sect.  245  of  that  Act,  nothm^  in  the 
Act  was  to  "  interfere  with  the  powers  given  by 
law  to  the  commissioners  of  the  police  of  the 
metropolis ; "  and  amongst  those  powers  were  the 
powers  given  by  the  Building  Act  of  1855  with 
regard  to  dangerous  structures.  Then  by  sect.  4  of 
the  Metropolitan  Building  Act  1869   (32   .&  33 
Vict.  c.  82),  the  powers  given  by  the  Building  Act 
of    1855   to   the    commissioners  of   police   with 
respect  to  dangerous  structures,  w^^re  transferred 
to  the  Metropolitan  Board  of  Works;  and   by 
sect.  40,  sub- sect.  8,  of  the  Local  Grovemment  Act 
1888  (51  &  52  Vict.  c.  41)  these  powers  were 
transferred  to  the  London  County  Council;  so 
that  the  London  County  Council  now  exercise, 
with  regard  to  dangerous  structures,  the  powers 
formerly  exercised  by  the  commissioners  of  police. 
Sect.  109  of  the  Metropolis  Management  Act  1855 
did  not  apply  to  the  taking  up  of  pavements  for 
the  purpose    of   Recuring  dangerous  structures. 
It  applied  to  the  case  of  gas,  water,  and  other 
companies,  or  persons  breaking  up  the  pavement 
for  uieir  own  purposes,  but  the  provisions  as  to 
dangerous  structures  stood  by  them  selves.    That 
was  how  the  law  stood  until  the  year  1894,  when 
the  London  Building  Act  1894  was  passed,  and 
under  that  we  have  the  same  provisions  as  to 
dangerous  structures  in  sects.  102  to  114  coming 
under  the  heading  "  Dangerous  structures,"  and 
forming  a  code  by  themselves ;  and  by  that  Act 
the  Metropolitan  Building  Acts  of  1855  and  1869 
were  repealed.    The  provisions  as  to  dangerous 
structures  in  this  Act  of  1894  apply  in  this  case, 
and  under  those  provisions  no  notice  to  the  vestry 
has  to  be  given.     By  sect.   106  the  defendants 
have  to  give  notice  to  the  owner  of  a  dangerons 
structure  to  take  down  or  secure  the  same  forth- 
with; then  if  that  notice  is  not  complied   with, 
proceedings  may  be  taken  under  sect.  107  before 
the  magistrate  against  the  owner  to  enforce  com- 
pliance with  the  notice.    If  the  owner  did  the 
work  himself    under  sect.   106,  or  if  he  did  it 
under  sect.  107  in  pursuance  of  an  order  of  a 
magistrate,  he  could  not  give  a  three  days*  notice 
to  the  vestry,  and  if  he  is  not  bound  to  do  so,  the 
defendants  are  not  bound  to  give  a  notice.     With 
I'egard  to  the  second  point,  there  was  no  duty 
imposed    upon  the  defendants  to    reinstate  the 
pavement.     The  duty  of  the  defendants  was  to 
make  the  building  safe,  and  for  this  purpose  they 
have  power  to  put  up  hoarding ;  and  when  the? 
have  made  the  building  safe  they  are  not  boand 
to  reinstate  the  pavement.    It  is  for  the  owner 
of  the  property,  and  not  the  defendants,  to  do 
that. 

HoUoioay  for  the  plaintiff. — Persons  breaking 
up  the  pavement  must  exercise  their  powers  with 
due  regard  to  the  public  safety,  and  henoe  the  pro- 
vision requiring  notice  to  be  given  to  the  vestiy. 
Sect.  109  of  the  Metropolis  Mfuiagement  Act  1855 
provides  that  three  days'  notice  must  be  given  to 
the  vestry  before  the  breaking  up  of  a  pavemeDt 
That  is  a  very  clear  provision,  and  there  is  no 
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T€aBon  why  the  defendants  did  not  and  should 

not  oomplj  with  it.     That  section  is  tmrepealed, 

and  it  stood   quite  independently  of  the   pro- 

Tisions  as  to  dangerous  stmctures  contained  in 

the  Metropolitan  Building  Act  1855.    Those  pro- 

▼iaions  as  to  dan^rous  structures  did  not  apply 

to  the  breaking  up  of  the  paTcment,  and  under 

thoee  provisions  there  was  no  power  to  break  up 

the  paToment.      The  defendants  si^  that  they 

weare  acting  under  sects.  106  and  107  of  the  London 

Building  Act  18d4,  but  those  sections  give  no 

power  i^iatever  to  break  up  the  pavement  of  the 

street.      I  submit  tiiat  if  it  became  necessary  to 

break  up  the  pavement  the  defendants  were  bound 

under  sect.  109  of  the  Metropolis  Management 

Act  1855,  to  give  three  days'  notice  to  the  vestry, 

which,  admittedlv,  they  have  not  done.    Again, 

under  sect.  122  of  that  Act,  the  defendants,  before 

erecting  this  hoarding,  ou^ht  to  have  received  the 

licence  of  the  vestry,  which  they  had  not  done. 

They  were  also  bound  to  give  notice  under  sect.  32 

of  the  London  Council  (General  Powers)  Act  1890 

(53  &  54  Vict.  c.  cczliii),  by  which  :  "  Every  person 

who  shall  intend  to  build  or  take  down  any  nouse, 

bmlding,  or  wall    .    .    .    within  ten  feet  of  any 

public   thoroughfare    shall  give  notice  of  such 

intention  to  the  vestry,  &c."  They  have  not  given 

any  notice  as  required  by  that  section,  ana  are 

therefore  trespassers.     It  is  contended  that  the 

words  *' every  person"  in  that   section    cannot 

include  the  county  council,  but  by  sect.  19  of  the 

Interpretation    Act  1889,  "  person  "  includes  any 

body  of  persons  corporate  or  unincorporate.    The 

London  County  Council  is  a  "  person.''  therefore 

within  the  meaning  of  that  section.    Tbe  object 

of  these  proviHions  is  that  when  buildings  are  to 

be  interfered  with  the  local  authority  may  have 

notice  of  what  is  goine  on,  so  that  they  may  take 

due  care  for  the  public  safety.    The  act  of  the 

council  in  taking  up  the  pavement  without  due 

notice  to  the  v€»try  was  a  breach  of  sect.  109  of 

the  Management  Act  1855,  and  the  erection  of  the 

hoardinp^  was   a  breach   of    sect.    122,  and  the 

demolition  of  it  was  a  breach  of  sect.  32  of  the 

London  Council  (General  Powers)  Act  1890.  They 

were  bound  to  reinstate  the  pavement,  or  see  that 

it  was    reinstated.      In    consequence   of   these 

breaches  of  duty  on  the  part  oi  the  defendants, 

the  plaintijGf  has  suffered  damage  for  which  she 

can  maintAin  this  action. 

* 

IHekena,  Q.C.,  in  reply,  was  stopped. 

Wills,  J. — I  have  come  \x>  the  conclusion  that 
my  judgment  in  this  case  must  be  for  the  ddlen- 
^ants.  I  am  quite  satisfied  and  it  seems  to  me 
V>  be  bey  ond  ail  doubt,  that  the  general  sections 
of  the  Metropolis  Management  Act  of  1855,  and 
especially  sects.  109  and  122,  to  which  my  atten- 
tion has  been  called,  have  no  application  at  all 
to  the  case  of  a  dangerous  structure.  On  the 
^ame  day  that  this  li&tropolis  Management  Act 
1855  received  the  Boyai  Assent,  the  Metro- 
politan Building  Act  1855  also  received  the 
^yal  Assent,  and  this  latter  Act  gave  powers  to 
the  commissioners  of  police,  almost  identical 
^th  those  that  are  exercised  by  the  London 
Oouniy  Council,  to  deal  with  dangerous  struc- 
tures, and  sect.  245  of  the  Metropolis  Manage- 
l&ent  Act  1855  says  that  nothing  in  the  Act  shall 
interfere  with  the  powers  given  by  law  to  the 
<^ini88ioners  of  pi^ice  of  the  metropolis.  It  is 
^nite  clear,  therefore,  that  these  sections  in  the 
Mag.  Ca8.— Vol.  XIX. 


Metropolis    Management   Act  of  1855  had   no 
application,  in  such  a  case  as  the  present,  to  the 

Srovisions  in  the  Metropolitan  Building  Act  1855 
ealing  with  dangerous  structures,  and  conferring 
the  power  to  d^  with  such  structures  on  the 
commissioners  of  police.  The  powers  of  the  com- 
missioners of  police  in  that  respect  are  now  vested 
in  the  London  County  Council,  and  it  seems  to  me  to 
be  equally  clear  that  the  Metropolis  Mana^ment 
Act  1855  has  no  application  to  the  operations  of 
the  London  County  Council  in  dealing  with 
dangerous  structures.  That  simplifies  the  matter 
considerably.  We  have  now  to  deal  with  the 
powers  of  the  London  County  Council  them- 
selves, and  the  obligations  which  are  imposed  on 
them  by  the  Legislature.  The  Metropolitan 
Building  Act  of  1855  was  repealed  by  the  London 
Building  Act  of  1894,  so  that  the  London  County 
Council  do  not  act  under  the  powers  given  by  the 
Building  Act  of  1855,  and  I  only  refer  to  that 
Act  to  show  that  the  powers  given  by  the 
Metropolis  Management  Act  of  1855  never  did 
apply  to  these  dangerous  structures.  That  being 
the  case,  and  the  Metropolis  Management  Act 
1855  being  still  in  force,  there  was  passed  the 
London  Building  Act  of  1894,  which  is  a  local  and 

Sdrsonal  Act,  giving  specific  powers  to  the  London 
ounty  Council.  It  does  not  contain  a  clause 
equivalent  to  sect.  245  of  the  Metropolis  Manage- 
ment Act  of  1855,  but  this  latter  Act  still  remains 
in  force,  and  that  saving  clause,  as  it  seems  to  me, 
still  applies  to  the  powers  which  have  been 
transferred  from  the  commissioners  of  police  to 
the  London  County  Council.  The  reipeal  by  the 
London  Building  Act  of  1894  does  not  repeal  the 
transfer  to  the  London  Cotmty  Council  of  the 
powers  dealing  with  dangerous  structures,  and, 
whether  it  does  or  not,  the  London  Building  Act 
of  1894  contains  almost  exactly  the  snme  powers 
as  were  conferred  upon  the  commissioners  of 
police  by  the  Building  Act  of  1855.  Whether  the 
saving  clause  applies  to  the  new  state  of  things  or 
not,  I  do  not  think  is  material.  The  intention  of 
the  LegisUture  was  to  give  in  terms  to  the 
London  County  Council  exactly  the  same  powers 
that  were  conferred  on  the  commissioners  of 
police  by  the  Metropolitan  Building  Act  of  1855, 
and  I  cannot  for  a  moment  suppose  that  it  was 
intended  that  those  powers  should  not  be  exer- 
cised by  the  London  County  Council,  or  that  any 
change  should  be  made  in  the  conditions  under 
which  those  powers  should  be  exercised.  There- 
fore, although  the  commissioners  of  police  have 
gone,  and  thn  Act  which  transferred  their  powers 
to  the  Metropolitan  Board  of  Works  is  repealed, 
I  am  satisfied  that  the  intention  of  the  Legisla- 
ture was  to  preserve  the  legislation  exactly 
as  it  was  bd^ore,  namely,  to  confer  upon 
the  London  County  Council  the  power  of 
dealing  with  dangerous  structures  by  a  special 
cede  of  legislation  to  which  the  general  legis- 
lation about  notice  to  the  vestry  was  not  intended 
to  be  applicable.  It  seems  to  me  that  it  is  im- 
possible that  sect.  109,  for  instance,  could  be 
worked  along  with  the  powers  that  are  conferred 
by  the  dangerous  structure  clauses  in  part  9  of 
ox  the  London  Building  Act  of  1894,  because  the 
very  section  that  we  are  dealing  with  enables 
proceedings  to  be  taken  in  cases  in  which  it  is 
absolutely  imperative  that  action  should  be  taken 
forthwith,  as  well  as  in  cases  in  which  some  delay 
may  be  possible ;  and  there  being  only  one  set  (k. 
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words  applicable  to  both  classes  of  cases,  joa 
must  have  the  same  interpretation  and  the  same 
construction  placed  upon  them  in  both  cases. 
Inasmuch  as  these  powers  must  in  some  cases  be 
exercised  forthwith,  it  is  qnite  clear  that  the 
necessitjr  of  giving  three  days'  notice,  or  of  siving 
any  notice,  cannot  possibly  co-exist  wiui  the 
power  to  act  forthwith,  and  the  duty  on  the 
part  of  the  owner  upon  whom  an  order  has  been 
made  by  the  magistrate,  to  act  forthwith  as  soon 
as  the  order  is  made.  It  seems  quite  clear  that 
it  is  impossible  to  work  the  two  sets  of  enact- 
ments together,  and  that  therefore  it  was  in- 
tended  that  part  9  should  speak  for  itself.  It  Ib 
said,  however,  that  sect.  32  of  the  London  Council 
(General  Powers)  Act  1890  imposes  the  same 
kind  of  necessity  of  living  notice  to  the  vestry. 
I  do  not  think  so.  Id.  that  Act,  which  confers 
powers  upon  the  council  of  every  description,  and 
which  deals  with  the  duties  of  every  person 
within  the  area  over  which  they  have  jurisdiction, 
it  is  impossible  to  suppose  that  the  word  "person*' 
in  sect.  32  was  intended  to  include  tiie  Ijondon 
County  Council.  I  have  no  doubt  whatever  that  the 
word  "x^rson"  in  sect. 32  means eveiyperson other 
than  the  London  County  Council.  Tnerefore  we 
are  reduced  to  this  simple  proposition  that  the 
London  County  Council  had,  and  in  this  case 
were  exercising,  their  powers  under  part  9  of  the 
Building  Act  of  1894.  What  have  they  power 
to  do  P  They  have  power,  in  the  case  which 
has  happened,  with  all  convenient  speed  to  cause 
all  the  structure,  or  so  much  of  it  as  is  in  a 
dangerous  condition,  to  be  taken  down,  or  re- 
moved, or  shored  up,  and  so  on.  That  must 
include  the  power  to  do  »11  that  is  reasonably 
necessary  in  order  to  carry  out  those  duties,  and 
that  would  include  the  putting  up  of  a  hoarding 
so  as  to  prevent  the  operations  of  the  London 
County  Council  from  being  dangerous  to  persons 
passing  by.  They  have  power  under  the  Act  to 
take  down  so  much  of  the  structure  as  requires 
to  be  taken  down.  That  they  have  exercised. 
There  their  power  ends,  and  I  do  not  see  why  it 
should  not.  The  result  therefore  is  that  wnen 
the  work  is  done  the  owner  is  in  the  position  of  a 
person  who  has  the  ordinary  duties  of  an  owner 
of  property  cast  upon  him,  and  if  he  does  not 
take  down  the  hoarding  and  does  not  replace  the 
pavement,  or  does  not  make  the  place  safe,  the 
liability  is  upon  him,  and  no  one  else.  I  think 
the  Act  in  no  place  has  said  thut  the  duty  of  the 
London  County  Council  ia  to  extend  beyond 
taking  down  the  dangerous  structure,  and  I 
think  the  intention  was  that  after  that  the 
general  law  should  prevail,  and  that  it  must  be 
left,  in  the  operation  of  the  general  law,  to  those, 
whoever  they  are,  who  are  interested  in  seeing 
that  matters  are  restored  to  their  former  con- 
dition. The  London  Countr  Council  are  not 
liable  for  anything  that  may  have  been  done  by 
aiurbody  else,  and  are  not  liable  for  anything 
left  unaone  after  they  have  finished  their  opera- 
tions by  taking  down  the  dangerous  structure. 
For  these  reasons  my  judgment  must  be  for  the 

<iezenaaiits.  Jtidgment  for  the  defendant. 

Solicitor  for  the  plaintiff,  John  Mills. 
Solicitor  for  the  defendants,  W,  A.  Blasdand, 


Tue$day,  April  11, 1899. 

(Before  Dabling  and  Channell,  JJ.) 

Bbo.  v.  Stbwabt  (Police  Magistrate),  (a) 

Shippinff — Engaging  seamen  for  ships — Licence 
of  Board  of  Trade — Necessity  of  licence  in  caee 
of  foreign  ships — Fine — Bemedy  for  reecverw  cf 
--Merchant  Shipping  Act  1894  (57  &  58  VUsL 
c.  60,  ss.  Ill  (1),  (4),  68©  (b),  681  (2). 

Sec,  111  of  the  Merchant  Shipping  Act  ISHenacU 
that  a  person  shall  not  engage  or  supply  a  sea- 
man to  be  entered  on  hoard  "  awy  ship  m  the 
United  Kingdom'*  unless  he  either  holde  a 
licence  from  the  Board  of  Trade  for  the  purpoee 
or  comes  within  the  dosses  of  persons  therein 
specified,  a/nd  the  section  imposes  a  fine  not 
exceeding  20Z.  for  every  act  dime  vn  contravene 
tion  of  the  section. 

Held,  that  the  words  **any  ship  in  the  UwUed 
Kinadom  '*  are  general  and  apply  to  aU  shipe, 
foretan  as  well  as  British,  and  that  in  the  ease 
of  aU  ships  in  the  United  Kingdom,  foreign  as 
well  as  iritish,  a  person  cannot  engage  or 
supoly  seamen  for  die  ship  unless  he  either 
hdas  the  licence  of  the  Board  of  Trade  for  thai 
purpose,  or  comes  within  the  classes  therein 
specially  exempted. 

Held  also,  thai  the  fine  imposed  by  the  section  is 
not  a  civil  debt  only,  notwithstanding  the  pro- 
vision in  sect  681,  sub-seet.  2,  but  may,  under 
sect.  680,  sub- sect.  1  (b),  be  recovered  eum- 
marily  as  provided  by  the  Summary  Juriadie- 
tion  Acts,  and  that  imprisonment  may  be 
awarded  in  default  of  payment  and  of  svfieient 
distress. 

Rule  for  a  writ  of  certiorari  to  remove  into  the 
High  Court  and  quash  two  records  of  oonvictioii 
by  the  stipendiary  police  magistrate  for  the  city 
of  Liverpool  whereby  one  Julius  Olsen  was  on 
the  28th  Sept.  1898  convicted  for  that  he  on  the 
10th  Sept.  at  the  city  of  Liverpool,  not  then  being 
a  person  holding  a  licence  to  engage  seamen  or 
apprentices  for  merchant  ships  in  the  United 
Kmgdom,  and  not  then  being  the  owner,  master, 
or  mate  of  the  ship  Ceareanse,  or  bond  fide  a 
servant  of  and  in  the  constant  employment  of  the 
owner,  or  a  superintendent,  unlawrully  did  engage 
two  seaman  to  be  entered  on  board  the  Ceareanse 
then  lying  at  Port  Glaseow. 

The  ru&  was  obtained  at  the  instance  of  Olsen. 
who  had  been  so  convicted. 

The  applicant  Olsen  stated  in  his  affidavit  that 
he  had  xoilowed  the  business  of  a  foreign  shipping 
aeent  at  Liveipool  for  upwards  of  thirteen  years 
without  complaint  or  interference,  and  that  the 
business  had  alwaj  s  been  recognised  as  a  legiti- 
mate and  lawful  business  and  one  not  subject  to 
the  laws  affecting  British  ships. 

That  on  the  28th  Sept  1898  he  was  charged 
before  the  stipendiary  magistrate  for  Liverpool 
with  having  at  that  city  on  the  10th  Sept.  unlaw- 
fully enga^d  two  seamen  to  be  entered  on  board 
the  ship  deareanse,  then  lying  at  Port  Glasgow, 
central^  to  sect.  Ill  of  Uie  Merchant  Shipping 
Act  1894,  and  was  convicted  and  fined  5£  and 
costs  upon  each  information,  with  the  alterna- 
tive in  default  of  payment  and  of  sufficient 
distress  of  one  month's  imprisonment ;  that  tbe 
Ceareanse  was  a  sea-going  steamer  of  large  ton- 
nage,  owned  in  Para   and   sailing    under  tbe 

(a)  Exported  by  W.  W.  Oeb,  Kaq.,  Barriater-M-Uw. 
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Brazilian  flag,  and  was  not  registered  and  owned 
in  the  United  Elin^^m,  and  was  not  a  British 
ship,  but  was  a  foreign  ship. 

That  ]^rior  to  his  engaging  the  two  seamen  he 
had  reoeiyed  instractions  from  the  master  of  the 
Cewreanse  to  engage  twelve  seamen  for  that  ship, 
and  that  the  master  of  the  ship  saw  and  approved 
of  seven  seamen;  that  snbsequentlj,  on  the 
10th  Sept.,  he  engaged  five  others— including  the 
two  in  qneslion — and,  in  accordance  with  instnic- 
tioDs  from  the  master,  he  took  the  whole  of  the 
men  so  engaged  to  Glasgow,  where  he  was  met 
by  the  ma^r,  bj  whom  they  were  all  taken  to 
toe  office  of  the  Brazilian  Oonsnl  in  Glaseow, 
where  the  seven  men  first  selected  signed  on 
(being  8<»ndinavians),  but  the  other  five  were 
rejected  (being  British  subjects) ;  and  that  he 
was  to  receive  a  shipping  fee  of  lOs.  in  respect  of 
each  of  the  men  which  would  have  been  retained 
by  him  out  of  the  agreed  advances  if  the  men  had 
teen  accepted  and  had  proceeded  to  sea. 

The  grounds  on  which  the  rule  was  obtained 
were  that  the  court  had  no  jurisdiction,  the 
offence  being  charged  in  respect  of  a  foreign 
vessel ;  that  the  convictions  were  bad  on  the  face 
of  them  as  not  showing  that  the  vessel  was  a 
Teesel  to  which  the  provisions  of  Part  2  of  the 
Merchant  Shipping  Act  1894  applied,  and  also  as 
imposing  imprisonment  in  default  of  payment. 

The  Merchant  Shipping  Act  1894  (57  &  58 
Vict  c.  00)  provides : 

Sect.  110.  The  Board  of  Trade  may  grant  to  such 
penons  as  the  board  think  fit  lioenoee  to  engage  or 
supply  aeamen  or  apprentices  for  merchant  ahipB  in  the 
United  Kingdom,  and  any  snoh  lioenoe  shall  continne 
for  sooh  period,  and  may  be  granted  and  revoked  on 
neh  terms  and  conditions  as  the  board  think  proper. 

Sect.  111. — (1.)  A  person  shall  not  engage  or  supply  a 
Beoman  or  apprentice  to  be  entered  on  board  any  ship  in 
the  United  Kingdom  unless  that  person  either  holds  a 
lioenoe  from  the  Board  of  Trade  for  the  purpose,  or  is  the 
owner  or  master  or  mate  of  the  ship,  or  is  bond  fide  the 
Nryant  and  in  the  constant  employment  of  the  owner, 
or  is  a  saperintendent.  .  .  .  (4.)  If  a  person  acts  in 
oontaTention  of  this  section,  he  shall  for  each  seaman 
or  apprentice  in  respect  of  whom  an  offence  is  committed, 
be  liable  to  a  fine  not  exceeding  twenty  pounds,  and,  if 
s  lioensed  person,  shall  forfeit  his  licence. 

Sect  218.  Where  a  ship  is  about  to  arrive,  is  arri?ing, 
or  has  arrived,  at  the  end  of  her  voyage,  and  any  person 
not  being  in  Her  Majesty's  serrice,  or  not  being  duly 
Mthorised  by  law  for  the  purpose  (a)  goes  on  board  the 
■hip,  without  the  permission  of  the  master,  before  the 
■eamen  lawfully  leave  the  ship  at  the  end  of  their 
engagement  or  are  discharged  (whichever  last  happens) ; 
or  (b)  being  on  board  the  ship,  remains  there  after  being 
wuned  to  leave  by  the  master  or  by  a  police  officer,  or 
by  any  officer  of  the  Board  of  Trade  or  of  the  Customs, 
tbat  person  shall  for  each  offence  be  liable  to  a  fine  not 
eioeeding  twenty  pounds,  or,  at  the  discretion  of  the 
eanrt,  to  imprisonment  for  any  term  not  exceeding  six 
Donihsj&o. 

Seoi  219.  Whene?er  it  is  made  to  appear  to  Her 
Majesty  that  the  Gtovemment  of  a  foreign  country  (a) 
baa  provided  that  unauthorised  persons  going  on  board 
British  ahips  which  are  about  to  arrive  or  have  arrived 
within  its  territorial  jarisdiction  shall  be  subject  to  pro- 
Tiaiona  similar  to  those  of  the  last  preceding  section 
which  are  applicable  to  persons  going  on  board  British 
<bipa  at  the  end  of  their  voyages  ;  and  (b)  is  desirous 
that  the  provisions  of  the  said  section  shall  apply  to 
nnanthorised  persons  going  on  board  ships  of  that 
foreign  ooontry  within  British  territorial  jurisdiction — 
Her  Majesty  in  Council  may  order  that  those  provisions 


shall  apply  to  the  ships  of  that  foreign  country,  and  have 
effect  as  if  the  ships  of  that  country  arriving,  about  to 
arrive,  or  having  arrived  at  the  end  of  theii  voyage,  were 
British  ships. 

The  application  of  part  2,  which  contains  all 
the  previous  sections,  is  dealt  with  in  sects.  260 
to  2o6  inclusive. 

Sect.  260.  This  part  of  this  Act  shall,  unless  the  con- 
text or  subject-matter  requires  a  different  application, 
apply  to  aU  sea-going  ships  registered  in  the  United 
Kingdom  and  to  the  owners,  masters,  and  creirs  of 
such  ships,  &o 

Sect.  261.  This  Part  of  this  Act  shall,  unless  the  con- 
tent or  subject-matter  requires  a  different  application, 
apply  to  ad  sea-going  British  ships  registered  out  of  the 
United  Kingdom,  and  to  the  owners,  masters,  and  crews 
thereof  as  follows  :  Ac. 

Sect.  265.  Where  in  any  matter  relating  to  a  ship  or 
to  a  person  belonging  to  a  ship,  there  appears  to  be  a 
conflict  of  laws,  then,  if  there  is  in  this  Part  of  tiiia  Act 
any  provision  on  the  subject  which  is  hereby  expressly 
made  to  extend  to  that  ship,  the  case  shall  be  governed 
by  that  provision ;  but  if  there  is  no  such  provision,  the 
case  shall  be  governed  by  the  law  of  the  port  at  which 
the  ship  is  registered. 

Sect.  680— coming  under  the  heading  "  Prosecu- 
tion of  Offences  "  provides : 

(1.)  Subject  to  any  special  provisions  of  this  Aot 
.  .  .  (b)  an  offence  under  this  Act  made  punishable 
with  imprisonment  for  any  term  not  exceeding  six 
months,  with  or  without  hud  labour,  or  by  a  fine  not 
exceeding  one  hundred  pounds,  shall  be  prosecuted  sum- 
marily in  manner  provided  by  the  Summary  Jurisdiction 
Acts. 

Sect.  681. — (2.)  Where  under  this  Act  any  sum  may 
be  recovered  as  a  fine  under  this  Aot,  that  sum,  it 
recoverable  before  a  court  of  summary  jurisdiction, 
shall,  in  England,  be  recovered  as  a  civil  debt  in  manner 
provided  by  the  Summary  Jurisdiction  Acts. 

if.  Sutton,  for  the  Board  of  Tiude,  showed 
cause.  —  The  two  points  are  whether  sect.  Ill 
applies,  although  the  ship  was  a  foreign  ship,  and 
whether  the  sum  adjudged  to  be  paid  was  a  civil 
debt  only.  There  is  a  series  of  sections  beginning 
with  sect.  110,  known  as  the  sections  against 
crimping.  Sect.  110  provides  that  the  Board  of 
Trade  may  grant  licences  to  persons  to  engage 
and  supply  seamen,  and  sect.  Ill  in  the  section 
on  which  the  present  case  depends.  These  two 
sections  are  in  part  2  ol'  ihe  Act,  and  in  this  part 
of  the  Act  a  number  of  the  provisions  expressly 
refer  only  to  British  ships;  a  number  oi  other 
provisions  omit  all  reference  to  British  ships,  as 
to  whether  what  is  aimed  at  is  a  British  ship  or 
whether  it  includes  a  foreign  ship  or  not»  and  I 
shall  admit  for  the  purpose  of  my  argument 
that  there  are  a  number  of  sections  whi^  refer 
generally  to  shi^s,  and  do  not  specify  whether 
what  is  meant  is  British  ships,  or  whether  it 
includes  foreign  ships.  I  also  admit  that  as 
regards  some  of  those  sections  you  can  gather 
from  their  context  that  they  are  only  intended 
to  apply  to  British  ships.  Then  there  are  other 
sections,  of  which  I  submit  sect.  Ill  is  one,  which 
have  no  distinct  reference  to  the  nationality  of  a 
ship  at  fall.  Their  object  is  that  certain  things 
shall  be  done  or  shall  not  be  done,  and  from  their 
context  and  the  gist  of  the  sections  they  apply  to 
all  ships  British  or  foreign.  I  now  call  attention 
to  sects.  260  and  261,  which  some  under  the 
headiug,  "  Application  of  part  2."  Bv  sect.  260, 
part  2  is  to  apply  to  all  sea- going  ships  regis- 
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tered  in  the  United  Kinp^om ;  and  b^  sect.  261 
it  also  applies  to  all  British  ships  registered  out 
of  the  United  Kingdom,  in  each  case  "  unless  the 
context  or  subject-matter  requires  a  different 
application."  Then  there  are  a  number  of  other 
proviBions  applying  to  British  ships.  The  argu- 
ment on  the  other  side  here  is  that,  because  the 
Le^slature  has  said  that  part  2  shall  apply  to 
British  ships  unless  the  context  requires  a  differ- 
ent application,  and  only  mentions  British  ships, 
therefore  the  whole  of  part  2  only  applies  to 
British  ships.  On  priuciple,  and  also  on  autho- 
rity this  argument  is  erroneous.  My  first  con- 
tention is  that  when  we  look  at  these  crimping 
sections  the  context  does  require  a  different 
application.  Secondly,  these  sections  really 
pick  out  the  many  prorisions  of  this  part  made 
clearly  applicable  to  British  ships,  and  make 
special  provisions  applicable  to  them.  This  very 
section — sect.  Ill — was  dealt  with  by  the  Court 
of  Session  in  Scotland  in  the  case  of  Hart  v. 
Alextmder  (36  Sc.  L.  Rep.  64),  decided  in  1898, 
where  the  court  held  that  an  offence  under  this 
section  may  be  committed  although  the  seamen 
are  engaged  for  a  foreign  ship.  £ord  Trayner's 
judgment  is  exactly  in  point  here,  as  he  says 
there  is  no  limitation  in  the  section  either  as  to 
the  nationality  of  the  ship  or  of  the  seamen.  So 
in  The  Milfard  (Sw.  362),  Dr.  Lushineton  held 
that  sect.  167  (then  sect.  191  of  the  Merchant 
Shipping  A.ct  1854)  extended  to  the  masters  of 
foreign  ships,  notwithstanding  sects.  260  and  261 
(then  sect.  109  of  the  Act  dP  1854).  In  conse- 
quence of  complaints  that  have  been  made  the 
Board  of  Trade  have  determined  to  put  a  stop 
to  the  practice — if  they  can  do  so— of  foreign 
agents  engaging  seamen  for  foreign  ships  without 
their  licence,  and  we  submit  that  there  is  nothing 
in  the  wording  of  sect.  Ill  to  limit  it  to  British 
ships.  Then  as  to  the  second  point,  sect.  Ill  (4) 
says  that  if  a  person  commits  an  offence  against 
the  section  he  shall  be  liable  to  a  penalty  not 
exceeding  202. ;  and  sect.  680  (1)  (b)  savs  that 
when  an  offence  is  punishable  by  a  fine  not 
exceeding  lOOZ.  the  offence  shall  lie  prosecuted 
summarily,  and  then  sect.  681  (2)  says  uiat  where 
a  sum  is  recovered  as  a  fine  it  may  be  recovered 
as  a  civil  debt.  Directly  you  ascertain  that  the 
order  has  resulted  in  a  mere  money  payment  and 
does  not  deal  with  punishment,  then  that  is  a 
civil  debt,  and  a  man  cannot  be  sent  to  prison 
unless  he  has  money  and  refuses  to  pay.  Here 
the  object  of  the  fine  is  to  punish  the  person  for 
disobeying  the  statute,  and  the  object  is  not  to 
get  money.  This  is  a  clear  case  of  a  section 
saying  that  a  person  shall  not  do  a  certain  thing ; 
if  it  said  no  more,  the  person  would  be  liable  to 
be  indicted,  but  the  section  says,  instead  of  being 
indicted,  he  shall  pay  a  fine.  That  fine  is  there- 
fore not  a  mere  civil  debt,  but  is  like  other  fines 
recoverable  as  a  fine.  He  referred  to  sects.  582 
(5),  591,  649,  667  (3). 

Harridge  in  support  of  the  rule. — With  regard 
to  the  first  point,  it  is  clear  that  the  words  in 
sect.  Ill,  "any  ship  In  the  United  Kingdom" 
must  be  read  as  "  any  British  ship  in  the  United 
Kingdom."  The  wnole  context  requires  that 
such  a  construction  should  be  placed  upon  these 
words.  The  words  of  the  section  apply  to  a 
British  ship  only,  and  not  to  a  foreign  snip.  If 
the  opposite  construction  be  placed  upon  these 
words,  and  if  the  decision  of  the  Court  of  Session 


in  Hart  v.  Alexander  {ubi  Mip.)  be  correct,  then  it 
would  follow  that  the  master  of  a  foreign  ship  in 
a  British  port  could  not  engage  his  own  crew  in 
his  own  way,  a  result  which  could  not  have  been 
contemplated.     Part  2  apples  to  British  ships 
only,  unless  foreign  ships  are  expressly  included 
or  unless  the  context  clearly  requires  that  foreign 
ships  should  be  included.    This  is  dearly  shown 
by  the  sections  showing  the  application  of  part  2. 
Elects.  260  and  261  expressly  state  that  part  2  is 
to  apply  to  ships  r^i^tered  in  the  Unitail  King- 
dom  and   to   British    ships    registered   in   the 
colonies,  unless   the   context  or  subjeot-matter 
require  a  different  application.    These  provisions 
would  have  been  wholly  unnecessary  if  part  2 
applied  to  all  ships.    Then  sect.  264  is  vety  impor- 
tant as  indicating  the  same  result.    It  provides 
that   if   a  colonial  legislature  apply  to  British 
ships  registered  at»  or  being  at  any  port  in  the 
colony,  any  provisions  of  part  2  which  would  not 
otherwise  so  apply,  then  such  law  shall  have  the 
same  effect  as  if  it  were  enacted  in  this  Act 
That  section  assumes  that  there  are  provisions  of 
the  Act  which  do  not  apply  to  colonial  ships 
unless  expressly  made  applicable,  and  if  that  be 
so  as  to  colonial  ships,  it  may  also  be  so  as  to 
foreign  ships.    Either  the  part  applies  as  a  whole 
to  all  ships,  f  oreien  as  well  as  British,  or  it  does 
not  so  apply ;  and  it  is  therefore  important  to  see 
what  some  of  the  other  sections  say.    Sects.  217, 
218,  and  219  throw  some  light  on  the  questioiL 
Sects.  217  and  218  speak  of  the  arrival  of  a 
"ship,"  and    there  is   nothing  there    as   to  a 
'*  British  ship."    If  the  argument  for  the  Board 
of  Trade  were  to  be  adopted,  "  ship "  in  these 
sections  would  have  to  be  read  as  including  a 
foreign  ship.    We  see   by  sect.  219  that   &ai 
cannot  be  so,  because  an  Order  in  Council  is 
necessary  to  render  the  provisions  in  these  very 
matters,  applicable  to  a  foreign  ship.    Those  pro- 
visions are  not  applicable  unless  made  applicable 
by  an  Order  in  Council,  and  H  "  ship  "  in  these 
sections  were  to  be  read  as  including  a  foreign 
ship,  sect.  219  would  be  unnecessary.    So  there 
are   a  number   of   other    sections    in    part  2 
which    clearly  cannot  apply  to    foreign   ships. 
[Channbll,  J. — From  sect.  265  as  to  the  conflict 
of  laws  it  would  seem  that  there  must  be  some 
portions  in  this  part  which  relate  to  foreign  ships.] 
That  section  is  really  in  my  favour  as  it  assumes 
that  these  sections  which  are  made  expressly  to 
apply  to  foreign  ships,  but  sect.  Ill  is  not  made 
exprossly  to  apply  to  a  foreign  ship,  and  there  is  no 
reason  why  it  should  be  extended  to  the  engaging 
seamen  for  a  foreign  ship     The  second  point  is  a 
short  one,  as  to  whether  this  was  a  civil  debt  only. 
I  submit  that  it  was.    Sect  681  (2)  says  in  terms 
that  where  a  sum  is  to  be  recovered  as  a  fine 
before  a  court  of  summary  jurisdiction-— and  the 
fine  in  this  case  was  to  be  so  recovered — ^it  is  to 
be  recovered  as  a  civil  debt.    These  words  are 
wide  enough  to  include  this  fine.    Being  a  civil 
debt  there  was  no  power  to  impose  imprisonment 
in  the  first  instance,  and  the  conviction  is  bad 
on  that  ground  also. 

Dabling,  J. — This  question  comes  before  ua 
on  an  application  for  a  certiorari  to  quash  these 
convictions,  and  two  points  are  raised.  The 
fkcts  here  are  practically  the  same  as  the  facts 
in  Hart  v.  Alexander  (libi  sup,)  which  was  decided 
in  the  Scotch  Court  of  Sesidon.  What  took 
place  was  this :   A  person  who  apparentiy  is  a 
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fbreigner  not  holding  a  lioence  from  the  Board  of 
Trade  engaged  or  supplied  seamen  to  serve  upon 
a  ahip  in  an  En^lisli  port,  that  ship  bcdng  a 
foreign  ship.     It  is  admitted  that  what  he  did 
would  have  heen  an  offence  cN^iin8C  sect.  Ill  of 
the  Merchant  Shipping  Act  1§&4,  provided  the 
ahip  had  been  a  British  ship,  but  it  is  said  tiiat 
it    IS  no  offence    because  ike  ship  was   not  a 
British  ship,  but  a    foreign  one.      The   words 
of   the  statute  which  are  relied  upon  to   show 
that   the  conviction  is  right  are   contained  in 
aectb  111;   and  the  words  of  that   section   are 
perfectly  general.     The  section  says :  "A person 
shall  not  engase  or  supplya  seaman  to  be  entered 
on  board  any  snip  in  tke  United  Kingdom."  This 
was  a  foreign  ship;  it  was  in  the  United  Kingdoui, 
it  was  in  port,  and  it  is  said  that  the  words  '*  any 
8hij> "  do  not  cover  the  case  of  any  slup  but  a 
British  ship.     In  their  ordinary  meaning  thoae 
words  "  any  ship  '*  would  cover  any  ship  as  well 
as  a  British  ship,  but  it  is  said  that  in  this  case 
^  any  ship  "  does  not  mean  any  ship,  but  that  by 
reason  of  sects.  260  and  261,  it  means  any  British 
ship.    The  verr  same  question  arose  in  the  case 
of  Eart  V.  Alexander  {ubi  sup.)  and  the  same 
answer  was  made  that  a  foreign  ship  might  do  in 
an  English  port  what  a  British  ship  might  not 
do,  because  sects.  260  and  261  showed  that  foreign 
ships  were  accorded  a  liberty  in  English  ports  to 
do  that  which  the  Legislature  had  &rbidden  any 
British  ship  to  do.     If  this  contention  be  right 
all  that  the  Merchant  Shipping    Act  of  1894, 
which  was    a  codifying  Act,  would  have  done, 
would  be  to  have  protected  British  sailors,  or  any 
sailors  in  a   British   port,   against  crimping,  if 
crimping  were  performed  for  the  benefit  of  a 
British    ship,     but    it    would    have    accorded 
absolute  liberty    to    foreiffners  to   come  into  a 
British   port,    and   to    subject  to  all  the  evils 
of  crimping  not  only    foreigners,    but   British 
subjects,    ft  would  take  very  strong  language  in. 
an  Act  of  Parliament  to  convince  me  that  the 
Legislature  in  1894  deliberately  passed  an  Act  of 
Parliament  to  submit  British  shipping  to  distinct 
disadvantage  in  British  ports  for  the  benefit  of 
foreigners,   and   not   only   that,    but   to    allow 
foreigners,  if  they  ^  into  a  British   port,  to 
subject  British  subjects  to  all  the  evils  from 
which  it  was  desired  to  protect  them  if  tbey 
became  crews  upon  a  British  ship     We  must 
look,  therefore,  at  sects.  260  and  261  to  see  if 
they  satisfy  us  that  the  L^^lature  really  did 
intend  this.    I  do  not  think  that  they  did  intend 
this.    It  does  not  appear  to  me  that  they  distin- 
guish between  British  and  foreign  ships;  tiiat 
^  not  the  purpose  of  the  sections.    They  were 
distinguishing  between  British  ships  registered 
in  the  United  Kingdom  and  British  ships  regis- 
tered Bom^here  Sae.    For  my  own  part  I  am 
oontent  to  adcmt  as  lu^  judgment  the  words  which 
ue  used  by  Lord  MioncriefE  in  his  judgpnent  in 
S^iri  V.  Aiexander  {tdn  siip.),  wh^  he  says: 
"The  second  part  of  this  Act  contains  a  variety 
<rf  provisions  —and  it  is  in  the  second  part  of 
the  Act  that  sect.  Ill  occurs — '*  some  of  them  are 
ttproflsly  applicable  only  to  British  slups,  and 
■oine  of  them  are  made  applicable  only  to  foreign 
thips" — as,  for  example,  sect  238,  which  deals 
with  the  cases  of  deserters  from  foreign  ships^ 
''hut  there  is  a  third  class  of  provisions  which 
are  quite  irrespective  of  the  nationidity  of  the 
ship  or  seamen.    The  sections  founded  on  Uiis 


complaint  belong  to  that  class."    That  is  equiva- 
lent to  saying  that  sect.  Ill  is  one  of  the  third 
class  of  provisions  which  are  quite  irrespective  of 
the  nationality  of   the  ship  or  of  the  seamen. 
That  being  so,  we  have  only  to  give  the  natural 
meaning  to  the  words  in  sect.  Ill,  "  any  i^ip  in 
the  United  Kingdom,"    and  I  think  there    is 
nothing  in  this  statute   which   prevents   these 
words  as  used  in  that  section  applying,  and  that 
they  do  apply,  to  a  foreign  ship  in  a  British  port 
just  as  they  apply  to  a  British  sbip  in  a  British 
port    Mr.  Horridge  has  referred  to  sects.  217,. 
218,  and  219,  and  he  has  aimied  that,  because  the 
means  pointed  out  in  sect.  219  of  applying  certain 
provisions  of  this  statute  have  not  been  taken, 
therefore    it    is    to    be    presumed   that    they 
do  not  apply  to  the  particular  nation  to  which 
this    ship    belonged.    When   we   look    at  sect 
219  we   see  that  the    provisions   in  sect    218 
to  which  sect  219  apphes  are  all  cases  where 
something  has  been  done  in  a  forei^  port  to 
prevent  people  going  on  board  a  British  uiip  for 
the  purpose  of  swinging  or  robbing  in  some  way 
the  British  sailors.    Sect  219  in  effect  says  that 
Her  Majesty  may  order  in  Council  the  same  kind 
of  protection  to  foreign  ships  in  British  ports 
having    foreigners    on    board    against    Bntish 
people  who  might  wish   to  go  on  board  those 
ships.    That  is  not  the  case  here.    This  is  not  a 
question  limited  to  going  on  boajrd,  as  here  there 
is  a  business  which  a  i>erson  carries  on  on  shore. 
It  may  be  that  the  words  are  wide  enough  to 
prevent  a  person  carrying  on  the  business  on 
board  a  foreign  ship,  but  1  cannot  imagine  that 
case  occurring,  because  anybody  might  go  on 
board  and  be  engaged  there,  not  by  a  person 
having  a  licence  from  the  Board  of  Trade,  but 
coming  within  the  other  exemption  of  being  a 
master  or  person  employed  constantly  on  board 
the  ship  by  the  owner.    However  that  may  be,  I 
think  that  the  section  is  really  aimed  against  the 
person  who  carries  on  Uie  business  on  shore,  and 
that  that   is    the  kind  of    business  struck  at 
It  was  clearly  intended  to  strike  at  those  who 
engage    seamen   in  that  way   to  go  on  board 
British  ships,  and  the  words  in  sect.  Ill  are  wide 
enougti  in  their  ordinary   meaning   to  include 
foreign  as   well  as  British  ships.    Therefore  I 
think  the  conviction  on  that  ground  was  right. 
Then  it  is  further  said  that  the  conviction  ought 
to  be  quashed  because  the  only  possible  remedy 
would  be  such  as  is  the  remedy  for  the  recovery 
of  a  civil  debt    Sect.  Ill,  in  sub-sect  4,  savs 
that  if  a  person  act  in  contravention  of   tne 
section  he  shall  be  liable  to  a  fine  not  exceeding 
201.    Then  sect.  680  says  that  where  an  offence 
is  made  punishable  by  a  fine  not  exceeding  1001., 
it  shall  be  prosecuted  summaoily  in  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts.    It  is 
perfectly  clear  that  there  are  two  kinds  of  offences 
m   this   Act.    Sect    111  speaks  of   an  offence 
against  that  section ;  sect.  080  speaks  of  an  offence 
made  punishable  with  imprisonment  or  by  a  fine 
and  of  an  offence  made  punishable  by  fine  only, 
such  as  an  offence  undeor  sect.  Ill,  and  sect  6oO 
says  in  terms  that  an  offence  made  pumshable 
either  by  imprisonment  not  exceeding  six  calendar 
months  or  by  a  fine  not  exceeding  1.00L  shall  be 
prosecuted  summarily.    The  fine  spoken  of  in 
sect.  Ill  is  a  fine  which  is  the  result  of  an  offence ; 
it  is  a  fine  following   as  a  punishment  for  an 
offence  punishable  by  fine,  and  it  is  not  in  the 
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nature  of  a  debt  at  all.  It  was  a  paniBliment 
for  an  offence  and  therefore  the  sentence  was 
justifiable  under  the  Act,  and  I  think,  therefore, 
that  on  that  gpt>nnd  also  the  conviction  was 
right. 

Channell,  J. — I  am  of  the  same  opinion  on 
both    points.      As  to  the   first    point,  namely, 
the  applicability  of  these  particular  sections  to 
foreign  ships,  the  matter  seems  to  stand  thus: 
Sect.   Ill  in  its  words  is  quite  lai^e  enough  to 
apply  to  foreign  ships  as  well  as  to  British  ships — 
to  any  ship,  in  fact,  in  the  United  Kingdom.    I 
need  not  add  anything  to  what  has  been  said  on 
that  point.    Then  it  is  contended  that  sects.  260 
to  266  inclusive,  which  are  headed  **  Application 
of  part  2,"  show  that  sect  111  does  nor.  apply  to 
foreign  bhips.    1  content  myself  upon  that  point 
with  the  judgments  of  the  Court  of  Session  in 
Scotland  in  Hart  v.  Alexander  {vM  eup.),  but  I 
also  think  that  the  observation  of  Dr.  Lushing- 
ton  in  the  case  of  The  Milford  {uhi  sup.),  to  the 
effect  thati   the    words    in    the  section    of    the 
Merchant  Shipping  Act  of  1854,  which  be  had 
before  him  and  which  corresponds  with  sects.  260 
and  261  of  the  present   Act,  were   affirmative 
words    and    not    negative,   is    important,    and 
that    it    assists    in    the    explanation    of     the 
whole  matter.     It  seems  to  me  that  we  must 
read    sects.    260    to    266    in    this    way    as    if 
they  began  by  saying  "  and  with  respect  to  the 
application  of  part  2  to  ships  registered  in  the 
united  Kingdom  be  it  enacted  ae  follows,"  and 
then  set  out  sects.  260,  262,  and  263.    The  effect 
wonld  be  that  to  those  ships  the  entire  of  part  2 
applies,  except  as  to  the  three  classes  of  snips  as 
to  which  only  portions  apply.    Then  we  have,  in 
sect.  261,  the  application  of  part  2  to  ships  regis- 
tered in  the  British  dependencies,  and  then  the 
special  enactments  which  are  contained  in  sects. 
261  and  264,  namely,  that  a  certain  portion  of 
part  2  applies  to  all  such  persons  as  are  there 
specified,  and  that  certain  other  parts  apply  only  if 
the  Colonial  Legislature  desire  and  pass  a  corre- 
sponding Act.    Then  tbe  sections  provide  affir- 
matively for  British  ships  registered  in  the  United 
Kingdom  and  for  British  ships  registered  in  the 
Colonies,  but  they  have  not  provided  for  foreign 
ships.    Therefore,   if  the  matter  stood  there,  it 
would  be  left  to  consider  the  words  of  the  par- 
ticular section  throughout    part   2,   and  to  say 
whether    that    was    so    worded  as  to  apply  to 
forei^  ships    or  not,   because  there  would   be 
nothing  else  to  guide  as.    But  there  is  something 
else  to  guide  as,  namely,  sect.  265,  and  it  appears 
to  me  that  in  sabstance  that  says,  "  and  with 
respect  to  the  application  of  part  2  to  a  foreign 
ship,"  if  the  matter  is  one  which  would  cause  a 
conflict  of  laws,  then  it  is  to  be  governed  in  this 
way,  namely,  that  if  there  has  been  an  express 
provision  applying  a  particular  portion  of  part  2 
to  foreign  vessels,    that   provision  is  to  apply 
because  it  is  express  legislation,  but  if  there  has 
been  no  such  express  application  of  a  particular 
portion  of  part  2  to  foreign  vessels,  but  it  is 
left  to   be  applied  by  general  words  only,  then 
it  is  not  to  be  applied  to  a  foreign  vessel  if  the 
matter  is  such  as  to  cause  a  conflict  of  laws, 
but  if  the  matter  is  such  as  to  cause  a  conflict  of 
laws,  then  we  are  to  apply  the  general  words  in  a 
general  way.    That  leaves  the  matter  free  from 
any  difficulty.    As  a  matter  of  course  our  Legis- 
lature would   not    desire   to  make  enactments, 


except  on  special  matters  relating  to  things  to  be 
done  on  a  foreign  ship  and  su^  as  to  cause  a 
conflict  of  laws,  and  it  may  well  be  that  as  to 
matters  which  are  to  be  done  on  board  of  a  ship, 
the  enactment  does  not  apply  to  foreign  ships 
unless  made  expressly  so  to  apply,  but  where  tbe 
words  are  general   and  such  as  not  to  cause  a 
conflict  of  laws,  then  there  is  no  reason  why  it 
should  not  apply  to  foreign  vessels  also.    Then, 
going  back  to  sect.  Ill,  it  is  a  matter  arising  in 
an  English  port  which  the  British  Legisiatore 
has  full  jurisdiction  to  deal  with  in  every  way, 
and  there  is  no  possible  reason  why  the  Legisla- 
ture should  not  givn  protection  to  seamen  in  the 
one  case  as  in  tne  ouier.    If  the  contention  in 
support  of  this  ml*'  be  right,  then  if  an  English- 
man be  shipped  on  board  a  foreign  ship  he  loses 
this  protection.    There  seems  to  me  to  be  no 
reason  whatever  for   saying  that  this  provision 
does  not  apply  to  a  case  where  in  the  port,  and 
not    on   bo»rd   a  foreign   ship,  the   seaman  is 
engaged  contrary  to  the  provisions  of  the  section. 
As  to  the  case  where  a  similar  thing  may  be  done 
actually  on  board  the  ship,  I  do  not  think  it  is 
necessaiy  for  us  to  give  a  definite  opinion,  because 
that  question  is  not  definitely  before  us  in  the 
present  case.     Then  as  to  the  second  question,  as 
to  whether  this  was  a  civil  debt,  I  do  not  think 
there  is  any  real  difficulty  about  that.    Until 
Mr.  Sutton  called  our  attention  to  sects.  591,  649. 
and   667,  it   was  not  quite  easy  to  understand 
sect.  681,   sub-sect.  2,   bat  the  moment  those 
sections  were  pointed  out  to  us  the  matter  was 
quite  easy  to  understand.    It  seems  that  sect.  681 
merely  says  this  :  Whereas  certain  things  which 
are  civil  debts  have  been  declared  by   this   Ajct 
to  be  recoverable  as  if  they  were  not  dvil  debts, 
but  were  fines  and  offences,  such  sums  shall  be 
recoverable   as   if   they  were  civil  debts.    That 
does  not  apply  to  this  matter  which,  as  has  been 
pointed  out,  is  an  offence.     I  am  of  opinion  that 
on  both  points  the  rule  fails  and  must  be  dis- 

^*'*'^-  Bide  dieeharaed. 

Solicitors  for  the  applicant,  Nordon  and  Pc 
Freee^  for  T.  Beasley,  Liverpool. 

Solicitor  for  the  respondents.  The  SolicUor  to 
the  Board  of  Trade. 


Thursday,  April  13,  1899. 

(Before  Darling  and  Channbll,  JJ.) 

Brown  (app.)  v.  Patch  (resp.).  (a) 

Betting — Plaice    used  for    betting — Structure  on 

rokeecourse — Board    on    structure    with    narM 

painted  thereon — User   of  a    "  place  ^*  for  vwr- 

pose  of  betting — Betting    Act   1853    (16    i  17 

Vict   c.  119),  88. 1,  3. 

The  respondent,  who  was   a  professional  betting 
man,  wiVi   his  clerk   entered    certain  indosM 

f  rounds  where  horse  and  other  races  were  bein§ 
eld,  and  on  the  ground  they  erected  a  struciwn 
of  bamboo  cane  with  four  legs.  The  stmctun 
was  about  6ft.  high  and  on  the  top  there  was  a 
board  on  which  was  painted  the  respondents 
name,  and  beUyw  the  board  was  a  screen  vo^ 
his  name  thereon.  The  respondent  placed  a 
wooden  box  close  to  the  structure  and  from  time 
to  time  he  stood  on  the  box  and  shouted  the  oddt 

(a)  Beported  by  W.  W.  Orb,  Esq.,  Barriiter-at-Law. 
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on  the  different  horees,  and  invited  all  present  to 
het  with  him  and  persane  did  there  bet  vnth  him, 
and  those  who  Aod  backed  winning  horses 
rettumed  to  this  strueture  and  the  respondent 
there  paid  the  bets.  The  structture  remained  in 
the  same  position  during  the  whole  time ;  there 
teas  nothing  surrounding  the  structure,  and  the 
respondent  had  no  right  of  user  of  any  portion 
of  the  ground,  nor  had  he  paid  for  admission 
Aereto. 
Held,  that  there  was  a  svMcient  localisation  of  the 
business  of  bettina  at  tnis  structure  to  constitute 
it  a  **jploice  "  within  the  meaning  of  the  Betting 
Act  1853,  and  that  the  respondent  ought  to  have 
been  convicted  of  itsing  a  "place**  for  the  pur- 
pose of  betting  with  persons  resorting  thereto. 

Case  stated  by  jnstioes  of  the  p^'ace  for  the 
Blandford  petty  seesional  diyision  of  the  oonnty 
of  Dorset. 

At  a  petty  sessions  held  at  Blandford  on  the 
16th  Oct.  1897  the  respondent  Patch  was  sum- 
moned on  the  complaint  of  the  appellant,  an 
inapector  of  police  of  the  county  of  IDorset,  for 
that  he,  the  respondent,  on  the  8th  Sept.  1897, 
at  the  parish  of  Famham,  beinfi;  then  a  person 
nsine  a  oerfcain  place,  namely,  a  particular  P*vrt 
of  the  indoeure  known  as  the  "Larmer  Free 
Groimds,"  unlawfully  did  use  the  said  place  for 
the  purpose  of  betting  with  persons  resorting 
thereto  upon  certain  horse  and  other  races. 

The  following  facts  were  proved : — 

In  the  parish  of  Famham  are  situated  certain 
inclosed  grounds  known  as  the  Larmer  Free 
Groimds.  Once  a  year  a  meeting  for  horse  and 
other  races  is  held  in  these  grounds  by  permis- 
sion of  the  owner.  On  the  Sfch  Sept.  1897  a  race 
meeting  was  held  in  theoe  grounds  at  which 
sereral  thousands  of  persons  were  present,  amon^ 
them  being  some  six  oookmakers  or  professioniQ 
betting  men  with  their  clerks.  All  these  persons, 
mcluding  the  bookmakers  and  their  clerks,  were 
admitted  without  payment  to  all  parts  of  the 
groonds. 

The  respondent  is  a  bookmaker,  and  he  entered 
the  Larmer  Free  Grounds  with  his  clerk  about 
12.90  p.m.  on  the  8th  Sept.  1897.  The  two  men 
erecteia  on  the  ground  a  structure  of  which  the 
following  is  a  description:  It  was  made  of 
bamboo  cane,  with  four  legs  or  supports,  two  in 
front  and  two  at  the  back,  fastened  together  in 
front.  It  was  five  or  six  feet  hieh  from  the 
gronnd  to  the  top.  On  the  top  of  uiis  structure 
there  was  a  board  on  which  was  painted  in  gilt 
letters  the  words  "Bob  Patch,  London.  All  in 
nm  or  not  pay  first  past  the  post."  Below  the 
board  was  a  canvas  screen  or  Danner  some  dis- 
tance off  the  ground  and  the  words  "  Bob  Patch, 
London,"  were  on  the  canvas.  The  respondent 
placed  a  wooden  box  or  stool  close  to  the  right- 
hand  ride  of  the  structure. 

From  time  to  time  during  the  dav  the  respon- 
dent stood  on  the  box  or  stool  and  shouted  the 
odds  against  the  different  horses  or  bicyclists 
running  in  the  different  races  and  invited  all 
psrsons  present  to  bet  with  him,  and  from  time 
to  time  wrote  on  the  board  the  odds  offered 
against  the  different  horses  and  bicyclists.  When 
ft  bet  was  made  the  backer  paid  the  amount  to 
the  respondent,  and  the  respondent  or  his  clerk, 
who  stood  by  him  on  the  ground,  wrote  down 
^  bet  in  a  book  and  lumded  the  backer  a 
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ticket  bearing  the  respondent's  name  and  a 
number.  When  a  race  was  over,  the  several 
persons  who  had  backed  the  winner  returned  to 
the  respondent  at  the  structure,  and  the  respon- 
dent then  paid  to  each  such  person  the  amount 
due  to  him. 

During  the  whole  tim^  the  racing  continued  th» 
respondent's  structure  remained  in  the  position 
and  on  the  particular  part  of  the  grounds  in 
which  it  was  first  placed.  There  was  nothing 
surrounding  the  structure,  whether  for  the  purpose 
of  excluding  the  public  or  for  any  other  purpose, 
and  the  respondent  had  no  exclusive  right  of  user 
of  any  poi-tion  of  the  grounds. 

A  notice  was  served  on  the  respondent  hj  a 
police  constable  intimating  that  illegal  betting 
would  not  be  permitted,  but  the  respondent 
continued  betting  until  the  end  of  the  races. 

In  various  parts  of  the  grounds  there  were 
some  six  other  bookmakers  who  erected  structures 
and  stood  on  boxes  or  stools  like  the  respon- 
dent's, and  who  conducted  a  betting  business  in 
the  same  manner  as  the  respondent. 

The  cases  of  Oalloway  v.  Maries  (45  L.  T.  Bep. 
763 ;  8  Q.  B.  Div.  275),  Hawke  v.  Dunn  (76  L.  T. 
Rep.  355 ;  (1897)  1  Q.  B.  579),  and  PoweU  v. 
Kempton  Park  Racecourse  Company  Limited 
(77  L.  T.  Rep.  2;  (1897)  2  Q.  B.  242)  were 
brought  to  the  attention  of  the  justices,  and, 
having  regard  to  the  expression  of  opinion  of  the 
majority  of  the  judges  in  the  Court  of  Appeal  in 
PaweU  V.  Kempton  Park  Racecourse  Uom^ny 
Limited  {ubi  «tfp.),  the  justices  considered  that 
the  cases  of  OcUloway  v.  Maries  (ubi  sup.)  and 
Hawke  V.  Dunn  (tibx  sup,)  had  been  wronsly 
decided,  and  they  felt  that  they  should  be  guided 
by  those  observations,  and  they  therefore  dis- 
missed the  complaint  on  the  ground  that  the  user 
bv  the  respondent  of  a  portion  of  the  Larmer 
Free  Grounds  in  the  circumstances  aforesaid  for 
the  purpose  of  betting  was  not  a  user  of  a 
"place "  within  the  meaning  of  the  Betting  Act 

The  question  of  law  arising  on  the  foregoing 
statement  for  the  opinion  of  the  court  was  whether 
the  justices  were  right  in  dismissing  the  complaint 
of  the  appellant. 

ClaveU  Salter  for  the  appellant. — The  justices 
were  wrong,  and  they  ougnt  to  have  convicted  the 
respondent.  The  Betting  Act  1853  prohibits  the 
keeping  of  a  betting  house,  and  the  material 
sections  here  are  sects.  1  and  3,  and  we  see  from 
those  sections  and  the  preamble  that  the  words 
prohibiting  the  user  of  any  place  for  purposes  of 
betting  are  very  wide.  The  question  is  whether 
there  was  in  this  case  the  user  of  a  "  place  "  for 
the  purpose  of  betting  with  persons  resorting 
thereto  within  the  meaning  of  the  Act.  It  is 
necessary  in  each  case  to  look  at  the  exact  facts, 
as  it  is  clear  that  it  is  a  matter  of  degree  whether 
the  paraphernalia  uned  in  any  given  case  do  or  do 
not  constitute  an  offence  withm  the  meaning  of 
the  section.  The  three  cases  on  which  I  rely 
are 

Bhaw  V.  MoHey,  19  L.  T.  Bep.  15 ;  L.  Bep.  8  Ex. 
137; 

Bowa  V.  Fenioick,  30  L.  T.  Bep.  524 ;  L.  Bep.  9  C.  P. 
339; 

Liddell  V.  LoftKouse,  74  L.  T.  Bep.  139 ;  (1896)  1 
Q.  B  295. 

These  three  cases  are  still  law,  and  are  reoognised 
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to  be  ffood  law  by  the  dedsions  of  the  Coort  of 
Appeal  and  the  House  of  Lords  in 

Powell  T.  Kenypton  Park  Racecovrte  Company 
Limited,  77  L.  T.  Bep.  2  ;  (1897)  2  Q.  B.  242 ; 
and  in  the  Honse  of  LordBi  80  L.  T.  Bep.  538 ; 
(1899)  A.  C.  143.      , 

In  Shaw  t.  Morley  {uhi  8ibp,)  a  temporary  wooden 
stnictnre  on  land  adjoining  a  raoeconrse  in  which 
during  the  races  the  business  of  bettinff  was  carried 
on  was  held  to  be  an  "  office  "  and  a  *'  place  "  within 
the  meaning  of  the  statute,  and  it  was  held  that 
the  appellant  was  rightly  oonyicted.  So,  in 
Bows  V.  Fenwick  {libi  mip.),  where  the  appellant 
was  on  a  racecourse  standing  on  a  stool  over 
which  was  a  large  umbrella,  the  stock  of  which 
was  fastened  in  the  ground  with  a  spike,  and  was 
calling  out  offering  to  make  bets,  it  was  held 
that  he  was  using  a  "  place,"  and  was  properly 
convicted.  Those  cases  are  clearly  law  having 
regard  to  Powell  v.  KeTn/pton  Park  Company  {libi 
8up.),  The  present  case  comes  well  witoin  Bows 
V.  Femtrick  {tbbi  sv>p.),  and  the  latter  case  applies 
Possibly  Oalloway  v.  Maries  {{ubi  sup.)  is  no 
longer  law,  having  regard  especially  to  the  decision 
of  the  Court  of  Appeal  in  the  Kempton  Park 
case  (uhi  sup.).  There  the  betting  man  had 
merely  stood  on  a  f^mall  wooden  box  not  attached 
to  the  ground  and  called  out  offering  i>o  make 
bete,  and  it  was  held  that  he  was  using  a  "  place  " 
That  cafte  is  distinguishable  from  the  present. 
There  there  was  merely  the  standing  on  a  box 
without  any  name  put  up.  That  is  not  enough, 
but  if  you  circumscribe  a  piece  of  ground,  and 
more  especially  if  you  put  up  your  name,  that  is 
enough.  The  mere  standing  on  a  box  is  different 
in  principle  from  a  case  where  there  are  all  the 
indicia  of  carrying  on  the  business.  The  dis- 
tinction is  not  so  much  in  the  size  of  the  structure 
as  in  the  presence  of  all  the  indicia  or  appliances 
of  carrying  on  the  trade,  including  the  putting 
up  of  the  name,  as  the  temptation  is  put  in  tiie 
way  of  persons  to  come  to  that  particular  place 
and  bet,  and  that  was  the  mischief  aimed  at. 
Snow  V.  Hill  (52  L.  T  Rep.  869 ;  14  Q.  B.  Div. 
588)  helps  me  as  showing  that  the  indicia  form 
an  important  point  in  any  case,  and  Liddell  v. 
Lofthouse  (ubi  sup.)  is  strongly  in  my  favour  as 
showing  that  a  piece  of  ground  which  was 
bounded  by  a  hoarding  and  stays  was  a  "  place." 
In  the  Kempton  Park  case  (ubi  sup.)  there  was 
no  attempt  to  localise  the  place ;  that  is  very  far 
from  being  the  case  here.  With  regard  to  the 
decision  in  the  House  of  Lords,  we  see  by  the 
judgment  of  Lord  James  that  not  only  are  Shaw 
V.  Morley  (ubi  sup.)  aod  Bows  v.  Fenwick  not 
overruled,  but  they  are  distinctly  upheld,  and, 
applying  what  Lord  James  said  there  to 
the  facts  of  the  present  case,  there  is  here  a 
definite  localisation  of  the  business  of  betting, 
and  the  respondent  ought  to  have  been  con- 
victed. 

SitUfield  (H.  S»  Cautley  with  him)  for  the  respon- 
dent.— ^According  to  the  decision  in  PoweU  v.  The 
Kempton  Park  &acecau/rse  Compam/y  Limited  (ubi 
«tfp.),  OaUoway  v.  Monies  (^ubi  sup.)  may  be  taken 
as  naving  been  wrongly  decided,  so  Uiat  in  that  case 
there  ought  not  to  have  been  a  conviction.  The 
facte  in  Uiis  case  are  exactly  the  facte  in  OaUo- 
way V.  Mairies  (ubi  sup.),  with  tiiis  slight  excep- 
tion, that  in  this  case  there  was  a  board  on  which 
the  Tinme  was  painted ;  but  otherwise  there  were 


just  as  many  indicia  or  invitations  to  the  public 
to  bet  in  ddUoway  v.  Maries  (ubi  sup.)  as  in 
this  case.  In  both  cases  equally  professional 
betting  men  were  carrying  on  their  businees,  and 
therefore,  the  facts  being  substantially  the  same, 
the  law  applicable  ought  to  be  the  same.  The 
House  of  Lords  said  that  GMloway  v.  Maries 
(ubi  sup )  was  wronely  decided,  which  was  the 
same  as  saying  that  ike  facts  there  did  not  consti- 
tute a  "  place,"  and  consequently  in  the  present 
case  the  respondent  was  not  using  a  "place** 
within  the  Act.  With  regard  to  the  other  cases, 
Bows  V.  Fenvnck  (ubi  sun.)  is  a  case  of  an  entirely 
different  character.  Tne  mere  fact  of  a  person 
putting  up  indicia  or  indications  as  to  where  he 
is  to  be  found  all  the  day  does  not  constitute  a 
"  place  " :  (see  the  judgment  of  Lord  Esher,  M.B. 
in  the  Kempton  Park  case,  ubi  sup.).  The  mere 
board  or  the  box  does  not  constitute  a  "  place,** 
but  I  do  not  contend  that  there  must  be  some- 
thing in  the  nature  of  a  brick  wall  or  an  inclosure 
of  that  kind.  There  was  no  place  sufficiently 
marked  off  from  the  whole  inclosure  so  as  to 
bring  it  within  the  Act.  There  must  have  been 
some  kind  of  inclosure,  something  separating  thia 
spot  from  the  other  part ;  but  here  the  I'espoD- 
dent  had  no  place  set  apart  from  the  rest  of  the 
inclosure.  To  be  a  "  place  **  within  the  meaning; 
of  the  Act,  it  must  be  something  ejusdem  generis 
with  the  things  immediately  preceding,  namely, 
house,  room,  or  office,  but  I  do  not  contend  that 
it  must  be  bounded  by  walls  as  a  house  is  bounded. 
The  mere  spot  of  ground  is  not  enough,  and 
cannot  be  the  nuisance  aimed  at,  thou^  some 
idea  of  spHce  is  necessary,  and  some  inclosure  is 
necessary  to  which  persons  are  invited  to  ^  and 
to  go  inside  and  bet  with  the  persons  therein,  and 
we  see  from  sects.  11  and  12  of  the  Act  that  what 
the  Le^slature  were  contemplating  was  some 
kind  of  inclosure.  As  the  Lord  Chancellor  said  in 
the  Kempton  Park  case  (ubi  sup.),  the  Act  is  not 
aimed  against  bookmaking  or  betting,  but  is 
aimed  against  betting  houses.  In  £iddeU  v. 
Lofthouse  (ubi  sup.)  there  was  an  inclosare 
marked  off,  which  distinguishes  that  cuse  from 
the  present;  and  Bows  Y.Fenunok  (ubi  sup.). even. 
if  it  be  right,  does  not  apply  here.  The  justices 
were  right  in  holding  that,  having  reg^ard  to  the 
views  put  forward  m  the  Kempton  Park  case 
(ubi  sup.),  they  ought  not  to  convict  the  respon- 
dent. 

Clavdl  Salter  was  not  called  upon  to  reply. 

Darling,  J. — In  this  case  proceedings  were 
taken  asuinbt  the  respondent  under  the  Betting 
Act  18^,  and  he  was  charged  under  the  section 
of  that  Act  which  makes  it  unlawful  for  a 
person  to  keep  or  use  a  house,  office,  room,  or 
other  place  for  the  purpose  of  betting  with  persons 
resortmg  thereto.  fHis  Lordship  stated  the  facts, 
and  proceeded:]  Upon  these  facts  it  is  argued 
before  us,  as  it  was  argued  before  the  justioes, 
that  the  act  of  betting  was  in  this  case  an  offence 
prohibited  by  th  >  Act  to  which  I  have  referred, 
because  it  was  carried  out  by  a  person  who  kept 
this  place  and  used  it  for  the  purpose  of  betlanff 
with  persons  who  might  resort  to  it.  It  is  said 
that  tne  justices  were  right  in  holding  that  this 
was  not  a  place  within  the  Act  by  reason  of  the 
various  decisions  which  have  already  been  gi^en 
upon  this  section  of  the  statute.  But  quite  lately 
there  has  been  the  case  of  Powell  v.  Kemptom 
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Pari  Baceeourae  Company  (ubi  sup.),  decided  by 
the  House  of  Lords,  and  in  that  case  all  these 
cases   which   have  been  referred  to   have  been 
Texiewed,    and   certain    of    them    tmdonbtedly 
emerged  from  that  test  as  perfectly  good  law,  and 
among  them  the  cases  of  LiddeU  v.  Lofthouse 
(ubi  tup.).  Bows  y.  Fenwick  (ubi  8up.),  and  Shaw 
y.  Moriey  (ubi  sup.).    In  considering  whether  this 
can  be  held  to  l>e  a  place  or  not,  I  should  like  to 
refer  to  the  words  of  Lord  James  in  what  he  said 
in  his  judgment  in  the  House  of  Lords.     He  said 
ibis:  "In  order  to  bring   the  first  clause  into 
operation,  something  must  exist  that  can  at  least 
oonstructiyely  be  regarded  as  a  common  gaming 
house."    Then   he    teid   further:  "Speaking  in 
general  terms,  whilst  the  place  mentioned  in  the 
Act  must  be  to  some  extent  ejusdem  generis  with 
house,  room,  or  office,  t  do  not  think  that  it  need 
possess  the  same  characteristics — ^for  instance,  it 
need  not  be  covered  in  or  roofed.    It  may  be,  to 
some  extent,  an  open  space.    But  certain  condi- 
tions must  exist  in  order  to  bring  such  space 
within    the    word  'place.'"      Then  he  goes  on: 
"  Directly  a  definite  localisation  of  the  business 
of  betting  is  effected,  be  it  under  a  tent  or  even 
a  movable  umbrella,  it  may  be  well  held  that  a 
'place'  exists  for  the  purposes  of  a  conviction 
under  the  Act."    The  Lord  Chancellor  used  these 
words  in  his  judgment  in  the  same  case :  "  I  do 
not  think,  therefore,  that  the  important  question 
is,  what  is  a '  place.'    I  think  in  tnis  respect  with 
Rigbj,  L  J.  that  any  place  which  is  sufficiently 
demute,  and  in  which  a  betting  establishment 
might  be  conducted,  would  satisfy  the  words  of  the 
statute.     But  I  think  not  only  that  this  is  the 
construction  of  the  words,  to  which,  of  course,  we 
must  apply  the  meanins  which  the  Le^lature 
has  int^ded,  if  we  can  find  it  out,  but  I  think  it 
is  reasonable  and  in  accordance  with  good  sense 
that  the  words  should  be  so  construed  and  so 
limited."     Lord  James  therefore  lays  it  down 
that  there    must  be   a  definite  localisation  of 
the  business  of   betting,  and  the  Lord  Chan- 
cellor says  that  what  is  necessary  is  a  place 
which  is  sufficiently  definite  in  which  a  betting 
establishment   might   be    conducted,   and    they 
say  that  that  would  satisfy  the  words  of  the 
statute.     I  am  not  going  to  attempt,  and    it 
is  not  necessary  to  attempt,  to  give  a  defini- 
tion of  what  is  or  of  what  is  not  a  place.    We 
have    here    only  to    consider  whether  we    can 
say,  having  regard  to  the  judgments  to  which  I 
have  referred,  that  the  magisteites  should  have 
drawn  the  ixiference  from  the  facts  which  were 
proved,  that  this  was  a  "  place  "  within  the  mean- 
mg  of  the  Act  of  Parliament  in  the  sense  that  it 
was  sufficiently  definite  as  a  place  where  betting 
could  be  conducted,  or  as  a  place  where  there  was 
a  definite  localisation  of  the  business  of  betting. 
I  think  that  there  was  sufficient  frem  which  to 
draw  that  inference.     I  think  it  is  sufficient  if,  as 
hi  this  case,  the  man,  who  was  going    to    bet 
admittedly  with  any  persons  who  might  come 
there  and  bet  with  him,  had  localised  his  business 
of  betting  in  the  spot  which  he  selected  for  the 
<Sftnying  on  of  his  business,  and  I  think  that  if  he 
localised  his  business  there  for  the  time  he  con- 
verted that  sp'^t  into  a  "  place  "  within  the  mean- 
hig  of  the  Betting  Act.    It  is  not  necessary  that 
jt  should  have  a  roof  over  it,  or  that  it  should 
we  exact  limits  and  fixed  boimdaries.    What 
the  respondent  did  was  to  put  up  a  structure  with 
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four  posts  with  his  name  thereon  to  announce  that 
there  he  would  carry  on  business,  what  that  busi- 
ness was,  and  to  announce  frem  time  to  time  the 
terms  upon  which  he  was  prepared  to  bet  with 
people  who  might  come  to  him,  and  then  he  and  his 
clerK  stood  there.  He  went  further.  He  took  a 
stool  or  box  and  put  it  close  to  the  advertisement 
which  he  fixed  u^,  and  there  he  stood  and  there 
he  carried  on  his  business.  He  did  not  put  up 
some  sign  and  walk  about  with  it,  or  put  it  up 
in  one  place  simply  referring  to  another  spot 
where  he  might  or  might  not  oe  found,  or  simply 
announcing  that  he  was  present  on  the  racecourse. 
He  put  this  structure  up,  and  he  stood  close  to  it, 
and  ne  and  his  clerk  did  carry  on  the  business  of 
betting  immediately  under  this  sign  that  he 
put  up.  In  my  jadgment  there  was  a  definite 
localisation  of  the  business  of  betting,  and  a  suffi- 
ciently definite  place  in  which  the  betting  was 
conducted ;  and  I  therefore  draw  the  inference 
that  it  became  a  "  place  "  within  the  meaning  of 
the  Betting  Act,  and  I  think  that  the  magistrates 
ought  to  nave  drawn  that  conclusion  also.  I 
shall  not  attempt  to  give  a  definition  of  the  word 
"place"  more  than  I  am  bound  to  do  for  the 
purpose  of  this  case,  as  it  is  obvious  that  if  the 
court  were  to  decide  or  to  define  what  is  a 
"  place,"  the  persons  who  carry  on  this  business 
would  set  to  work  to  devise  something  a  little 
different,  and  would  then  try  to  find  out  whether 
that  comes  within  the  definition  or  not.  I  will 
only  say  that  the  word  "  place  "  as  used  in  this 
Act  of  Parliament  does  not  mean  what  the  learned 
counsel  for  the  respondent  contended  that  it  must 
mean — ^that  it  does  not  necessarily  mean  a  limited 
staked- out  and  fixed  structure,  with  limite  defi- 
nitely defined,  limits  absolutely  set  out  and  fixed 
for  some  definite  time.  The  words  used  in  the 
Act  are  simply  a  "  place,"  not  a  certain  abiding 
place.  I  liiiok  here  there  was  a  sufficient  localisa- 
tion of  the  business,  and  that  converte  the  spot 
where  it  was  definitely  localised  for  the  time  into 
a  "  place  "  within  the  Act,  and  upon  that  ground 
I  come  to  the  conclusion  that  this  respondent  ought 
to  be  convicted. 

Channbll,  J. — I  have  come  to  the  same  con- 
clusion. I  think  the  law  has  now  been  fairly  well 
settled  by  the  recent  decision  of  the  House  of 
Lords.  I  do  not  think  that  there  is  any  difficulty 
in  understanding  what  the  principle  of  the  law 
and  the  interpretetion  of  the  statute  is,  but  there 
is,  of  course,  very  considerable  difficulty  in  apply- 
ing it  in  particular  cases.  In  the  first  place,  it 
has  become  perfectly  clear  that  the  statute  is 
directed  against  betting  places  and  not  against 
betting  persons.  It  is  also  clear  that  the  statute 
does  not  forbid  persons  using  a  place  by  going 
there  and  meeting  and  betting  with  each  other ; 
nor  does  it  forbid  keeping  a  i^ace  where  persons 
may  meet  and  bet  with  each  other ;  nor  does  it 
forbid  carrying  on  the  business  of  betting  veith 
anyone  who  wifi  bet  with  you.  But  what  it  does 
forbid  is  carrying  on  the  ousiness  of  keeping  an 
office  or  place  to  which  people  may  come  and  bet 
with  you.  That  is  what  the  House  of  Lords 
clearhr  shows  is  the  matter  to  be  considered,  and 
the  Lord  Chancellor  says  that  the  important 
question  is  not  so  much  what  is  a  "  place,"  but 
what  is  the  character  of  the  user  of  it;  and 
although  the  words  used  in  the  statute  are 
"office  or  place,"  and  although  it  is  clear 
that  according  to  ordinaiy  rules  "  place "  must 
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be    aomething    ejusdem   generU   with    "  office," 
jet  it  has  ^ot  to  be  analogous  to  **  office  "  in  the 
way  in  which  it  is  used  rather  than  in  the  way  in 
which  it  is  made.    The  analogy  to  bring  it  within 
the  rule  of  ejusdem  generU  must  be  an  analogy  in 
the  way  of  user,  and  it  is  not  a  question  of  being 
analogous  in  structure  or  appearance  or  anything 
of  that  sort.    I  think  the  House  of  Lords  in  the 
KempUm  Park  case  (ubi  sup,)  briiigs  out  quite 
clearly  all  those  propositions,  and  it  is  put  yery 
clearly  in  a  passage,  which  is  a  yery  important 
one,  in  the  judgment  of  Lord  James,  that  the 
question  is  whether  the  business  is  localised.    If 
a  man  use  a  certain  apparatus,  be  it  an  umbrella 
with  his  name  on  it,  or  a  board  with  the  odds  on  it 
and  what  he  is  prepared  to  do  and  his  name 
placarded  on  it,  sucn  as  was  done  hen*,  that 
apparatus  may  be  used  to  indicate  the  person's 
identity,  to  show  who  he  is,  and  that  he  is  willing 
to  bet  with  anybody  who  will  bet  with  him.    U 
the  apparatus  oe  used  for  that  purpose  only,  it 
does  not  in  any  way  localise  the  business,  nor 
does  it  brinff  the  man  within  the  proyisions  of  the 
Act;  but  if  the  apparatus  be  used   to  indicate 
the  place  at  which  there  is  a  man  to  be  found  who 
will  oet  with  anyone  who  will  come  and  bet  with 
him,   then  that   apparatus   becomes    extremely 
important.    In  each  case,  therefore,  what  we  haye 
to  do  is  to  look  at  the  facts  and  see  whether  a 
man  carries  a  bamboo  stage  or  an  umbrella  with 
his  n^me  on  it  or  whateyer  else  he  has  got  and  see 
whether  he  is  usin^  that  to  indicate  merely  that 
he  is  j^repared  to  bet  with  anybody  who  will  bet 
with  him,  or  whether  he  is  using  it  to  indicate 
that  there  is  a  place  at  which  the  business  of 
betting  by  people  who  come  there  to  bet  is  being 
carried  on  and  to  which  people  can  go  for  the 
purpose  of  betting.    That  seems  to  be  the  thing 
we  haye  to  look  at  in  each  case,  and,  whateyer 
inferences  certain  judges  may  haye  drawn  in 
certain  cases  from  particular  facts,  it  is  after  all  a 
question  of  fact  in  each  case  whether  you  come  to 
tne  conclusion  that  there  is  a  user  of  a  place 
analogous  to  the  user  which  an  occupier  of  a 
place  lias,  the  user  of  an  occupier  occupying  a 
place  at  which  he  is  prepared  to  bet  with  people 
who  come  there  and  bet  with  him  as  at  a  bettmg 
office.    In  each  case  we  haye  to  consider  the  facts 
and  see  whether  or  not  they  bring  the  case  within 
the  Act.    In  this  case  it  seems  to  me  that  the 
facts  are  sufficient  to  bring  the  case  within  it,  and 
that  the  inference  ought  to  be  drawn  that  what 
this  man  was  doing  was  not  merely  saying  that 
he  was  a  man  who  was  prepared  to   bet  with 
anybody  who  would  bet  with  mm,  but  that  he  was 
usmg  this  particular  place  as  a  place  at  which  he 
might  be  found  and  at  which  he  was  carrying  on 
his  business  and  at  which  he  was  localising  his 
business  for  the  purpose  of  attracting  people  to 
come  there  instead  of  looking  for  him  oyer  the 
whole  place.    If  we  draw  that  inference  it  clearly 
brings  this  case  within  the  principle  of  the  cases 
which  haye  been  held  to  he  good  law.    On  the 
other  hand,  if  we  do  not  draw  that  inference,  and 
hold  that  the  indications  here  are  merely  indica- 
tions that  he  is  a  betting  man  preparea  to  bet, 
then  the  case  does  not  come  within  it.    That 
being  so,  each  case  must  be  judged  by  itself. 
Being  guided  yenr  considerably  by  the  yiews  that 
were  taken  by  the  judges  who  decided  Bowe  y. 
Fenwick  (ubi  9up,)  and  ahaw  r,  Morley  {libi  tup,), 
I  come  to  the  conclusion  upon  these  facts  tnat 


the  inference  ought  to  be  drawn  that  the  buflinew 
was  localised,  and  that  consequently  the  respou- 
dent  came  within  the  actual  clause  of  the  statata. 
Upon  theee  grounds  I  think  that  the  appeal  ought 
to  be  allowed  and  that  the  magistrateB  ought  to 
haye  conyicted,  and  the  case  wm  be  sent  back  to 
the  maj^istrates  with  a  direction  that  they  ought 
toconyict. 

Appeal  aliawed,     C<ue  remitted  to  the  magiB- 
vraiee  to  eowvid. 

Solicitors  for  the  appellant,  Bobine,  Hay^ 
WaJters,  and  Hay,  for  Myooke  and  Douglas,  Sher- 
borne. 

Solicitors  for  the  respondent,  Jjumley  and 
Lutnley. 


Saturday,  April  15, 1899. 
(Before  DABUira  and  Channbll,  JJ.) 

BbO.  v.    EnTWISTLB  AJffD    ANOTBLBB    (Justioes); 

Iko  parte  JoNSS.  (a) 

Criminal  law  «-  Vaarawy  —  Pretending  to  iett 
fortunee — Conviotum-^Intent  to  deeeive-^Neeee- 
eity  of  eonvietion  setting  out-intent^'Vcigraney 
Act  1824  (5  Qeo.  4,  e.  83),  «.  4. 

In  a  conviction  under  sect.  4  of  the  Vcigrancy  Act 
1824  for  "pretending  or  profeeeing  to  teU 
fortunes,**  it  %s  not  necessary  to  aver  speeifieaUy 
either  in  the  informaMon  or  conviction  (kat 
the  thing  was  done  **to  deceive  and  impose 
on"  any  persons,  as  the  intent  to  deceive  is 
implied  by  the  words  "pretending  or  pro- 
fessing " ;  out  to  justify  a  conviction  under  ike 
section  in  respect  of  fortwnS'teUing  it  is  neets- 
sary  to  show  that  tnere  was  an  intent  to  deceive 
and  impose  upon. 

Bulb  for  a  writ  of  certiorari  to  remoye  into  the 
High  Court  for  the  purpose  of  quashing  the  same 
a  record  of  conyiction  by  justices  of  the  city  of 
Manchester,  on  the  5th  Jan.  1899,  whereby  one 
Qeomna  Jones  was  conyicted  for  that  she,  on 
tiie  SSnd  Dec.  1898,  at  the  city  of  Manchester,  did 
unlawfully  pretend  to  tell  fortunes .  contrary  to 
the  form  of  the  statute. 

The  rule  was  obtained  by  Georgina  Jones  on 
the  ground  that  the  alleged  offence  of  which  she 
was  conyicted  was  not  an  offence  against  the 
statute  5  Geo.  4,  c.  83. 

The  information  laid  by  a  police  oonstahle 
against  Jones  (the  applicant)  was  that "  she  on 
the  22nd  Dec.  1898,  at  the  city  of  Manchester,  did 
pretend  and  profess  to  tell  fortunes  oontraiy  to 
the  form  of  the  statute  in  such  case  made  and 
proyided." 

The  warrant  under  which  Jones  was  appre- 
hended recited  the  charge  in  the  same  terms  as 
the  information,  namely,  that  she  "  did  pretend  or 
profess  to  tell  fortunes  contrary  to  the  form  of 
the  statute  in  such  case  made  and  proyided"; 
and  under  this  warrant  she  was  apprehended  and 
brought  before  the  court  of  summary  jurisdiction 
at  the  city  police  court  in  Manchester. 

At  the  hearing  of  the  charge  witnesses  irar» 
called  who  gaye  eyidence  against  the  defendant 
One  of  theee  witnesses  (a  woman)  said : 

At  6.45  pjn.,  on  the  22nd  Deo.  1898, 1  aoeompaniid 
Mrs.  Potte  to  the  shop  of  the  defendant.  Shortly  ste 
entering  we  were  asked  by  the  defendant :  **  Do  700 

(c)  fieportad  by  W.  W.  O&B,  Esq.,  Barrbter-at-Lew. 
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ladies  want  tpeakiiig  top"  We  said  "Ym."  I  then 
irent  into  another  room  alone  and  eat  down  ;  the  defen- 
dant said  **  Which  way  do  yon  want  telling,  one  shilling, 
lialf-a-crown,  or  five  ahillingB  P  "  I  eaid  "  One  Bhilling." 
She  then  took  hold  of  my  left  hand  and  looked  at  it  both 
■idee,  then  told  me  I  had  had  to  work  hard,  that  I  had 
not  Tfliry  many  good  friends,  always  more  ready  to  take 
from  me  than  give.  She  asked  me  if  I  had  had  an.  offer 
cf  a  ring.  I  said  **  Yes  "  ;  she  then  said,  **  May  I  ask 
if  yon  have  lost  yonr  hnsband  P  "  I  said  "  He  is  not 
deed,  hot  I  hare  not  seen  him  lately."  She  then  said  I 
flhoold  meet  him  again  next  year  and  that  I  should  be 
better  off  and  that  my  marriage  had  not  made  a  lady  of 
me.  She  asked  me  if  I  was  satisfied.  I  said  *' Yes  "  and 
paid  her  a  shilling. 

The  other  witnesses,  who  had  paid  the  defen- 
dant a  shilling,  gave  similar  eTidenoe,  the 
defendant  saying  to  each  that  next  year  there 
would  be  a  great  change  in  their  f  ortanes. 

The  defendant's  solicitor  did  not  cross-examine 
any  of  the  witnesses,  bat  made  an  appeal  to  the 
oonrt  for  leniency. 

The  court  conricted  the  defendant  of  being  a 
rogae  and  vagabond  "  for  that  the  defendant  on 
the  22nd  Dec.  1898,  at  the  city  of  Manchester, 
did  milawfolly  pretend  to  tell  fortunes  contnur 
to  the  form  of  tne  statute  in  that  case  made  and 
proTided ;  "  and  ordered  her  to  pay  a  fioe  of  102. 
and  18s.  costs,  and  in  default  of  payment  and  of 
suffident  distress  to  be  imprisoned  for  two 
months. 

In  an  affidavit  made  by  one  of  the  justices  it 
was  stated  that  the  court  "  were  satisfied  upon 
the  evidence  given  upon  the  hearing  of  the 
charge,  that  the  said  ueorgina  Jones  ha^  on  the 
22nd  Dec.  1898  unlawfufiy  pretended  to  tell 
fortunes,  and  further  that  she  had  so  unlawfully 
pretended  to  tell  fortunes  to  deceive  and  impose 

roertun   of    Her   Majesty's  subjects,"  and 
thereupon  the  court  convicted  her  upon  the 
charge. 

The  Vagrancy  Act  1824  (5  Geo.  4^  c.  83) 
provides : 

Seet  4.  And  be  it  further  enacted  that  .  .  . 
erety  person  pretending  or  professing  to  tell  fortnnes, 
or  Qiing  soy  snbtle  craft,  means,  or  devioe,  by  pahnistry 
or  otherwise,  to  deoeive  and  impose  on  any  of  His 
Majesty's  sabjeots  .  .  .  shall  be  deemed  a  rogue 
snd  Tsgabond  within  the  tme  intent  and  meaning  of 
this  Aot;  and  it  shall  be  lawfnl  for  any  jnstioe  ot  the 
pMoe  to  eommit  saoh  offender  (being  thereof  convicted 
before  him  .  .  .)  to  the  hoose  of  oorreotion,  there  to 
be  kept  to  hard  labour  for  any  time  not  exoeeding  three 
calendar  months. 

• 

W,  C.  Byde,  for  the  justices,  showed  cause.^- 
The  question  is  whether  the  words  "  to  deceive 
and  mipoee  on  any  of  His  Majesty's  subjects  " 
govern  the  whole  of  the  clause  or  only  the  latter 
part^  that  is,  whether  an  intention  to  deceive 
must  be  alleged  in  the  information  and  convio- 
tiozt  It  is  not  necessary  that  the  intention  to 
deoeive  should  be  alleged  in  the  information  or 
oonTiction,  because  the  words  "  pretending  to  tell 
fortnnes,"  import  an  intention  to  deceive,  and 
tiierafore  it  is  not  necessaxy  to  aver  it.  I  sub- 
mit in  the  first  place  that  the  conviction  is  per- 
fectly good  as  it  stands.  On  that  question  there 
is  a  oraiflict  of  authority  between  tbe  English 
uid  Scotch  courts,  as  there  are  two  cases  decided 
W  the  Bnglish  courts  which  would  seem  to  show 
that  this  conviction  is  right  and  that  it  is  not 
^^ooeesary  to  aver  that  the  telling  of  fortunes  was 


Q.B.  DiT.]       Bbo.  v.  Entwistls  and  anothbb  (Justices) ;  Ex  parte  Jonbs.         [Q-B.  Dit. 

done  with  intent  to  deceive ;  whereas  there  is  a 
Scotch  case  which  is  precisely  in  point  and  which 
lays  it  down  that  you  must  aver  the  intent  to 
deceive.  I  admit  tliat  it  is  necessary  to  prove  an 
intent  to  deceive,  though  not  to  aver  it.  It  is 
quite  clear  from  the  f&davits  that  there  was 
this  intention  to  deceive  by  pretending  to  tell 
what  would  take  place  in  the  future.  We  see 
this  by  such  phrases  as  "  next  year  a  great  change 
in  your  fortune  would  take  place,"  and  the 
justices  in  their  affidavit  state  that  they  dealt 
with  the  very  point,  and  they  found  the  material 
fact  proved,  that  there  was  an  intention  to  deceive. 
They  find  that  the  applicant  unlawfully  pretended 
to  tell  fortunes  "  to  deceive  and  impose  upon  cer- 
tain" persons;  and  the  only  question  now  is, 
whether  it  was  necees^r  to  aver  it  in  the  con- 
viction. In  Monck  v.  HUtirn  (36  L.  T.  Bep.  66 ; 
2  Ex.  Div.  268),  it  was  held  that  a  conviction 
upon  an  information  under  this  very  section  was 
right.  Gleasby,  B.  there  said  :  "  The  clause 
includes  all  persons  who  pretend  to  tell  fortunes 
(which  imports  that  deception  is  practised  by 
doing  so),  or  use  subtle  devices,  by  palmistry  or 
otherwise,  to  defraud  ";  and  Pollock,  n.  arrives  at 
the  same  conclusion.  That  expression  of  opinion 
is  more  than  a  mere  obiter  dictum.  In  Fenny  v. 
Hansnn  (56  L.  T.  Bep.  235  ;  18  Q.  B.  Div.  478), 
the  intention  to  deceive  was  alleged  in  the  infor- 
mation, and  the  only  question  was  whether  there 
was  any  evidence  of  it.  I  rely  on  the  judgment 
of  Denman,  J.,  in  that  case  as  showing  that  the 

Srof essinff  to  tell  fortunes  imports  an  intention  to 
eceive,  though  I  admit  that  expression  of  opinion 
is  merely  obiter.  In  the  Scotch  case  of  Lee  v. 
NeiUon  (23  Bettie,  4th  series ;  Justiciary  cases, 
p.  77 ;  2  Adams  Justiciary  cases,  145),  decided  in 
1896,  it  was  held  by  the  Lord  Justice-Clerk,  Lord 
Young  and  Lord  Trayner,  iha,t  it  was  necessary 
to  aver  that  there  was  an  intention  to  deceive, 
and  they  quashed  the  conviction  on  the  ground 
that  the  complaint  did  not  aver  that  the  accused 
had  pretended  to  tell  fortuoes  with  intent  to 
deceive  and  impose  on  anyone.  In  that  case  it 
was  argued  that  the  words  in  the  statute  "  deceive 
and  impose  upon,  <&c."  did  not  qualify  the  words 
in  the  former  part  of  the  clause  "  pretending  to 
tell  fortunes,"  which  was  obviously  wrong,  and 
the  judgment,  though  appearing  to  be  against 
my  contention,  was  roally  a  jud^ent  against  a 
wrong  argument.  There  is  a  series  of  previous 
statutes  (3  a  similar  kind,  which  show  that  the 
word  "pretending  "  meant  falsely  pretending,  or 

Sretenoung  with  intent  to  deceive,  or  with  the 
esire  to  get  the  person  to  believe  a  certain  thing. 
In  the  second  place,  even  if  the  conviction  be 
wrong,  the  court  would  have  power  to  amend  it 
under  sect.  7  of  the  Quarter  Sessions  Act  1849 
(12  &  13  Yict  c.  45),  as  all  the  points  are  before 
the  court,  and,  as  the  Act  does  not — ^by  sect.  19 — 
extend  to  Scotland  or  Ireland,  that  power  of 
amendment  could  not  have  been  exercised  in  Lee 
V.  NeiUon  (tibi  stip.).    He  also  referred  to 

Reg.  V.  Juttieee  of  Middleeem,  36  L.  T.  Bep.  402 ; 
2  Q.  B.  Div.  516. 

T,  P.  Perhe  in  support  of  the  rule. — The  con- 
viction oui;ht  to  have  averred  the  intention  to 
d*:ceive  and  impose  upon  certain  persons,  and  by 
reason  of  this  omission  it  is  bad  and  ought  to  be 
quashed.  It  is  necessary  under  this  statute  to 
aver  that  the  pretending  to  tell  fortunes  was  done 
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with  intent  to  deceive  or  impose  upon.  I  rely  on 
the  Scotch  case  of  Lee  t.  NeiUon  {tibi  eup.)  as 
deciding  the  very  point  in  my  faToor ;  whereas, 
in  the  English  cases  of  Monck  v.  Hilton  {vbi  sup.) 
and  Penny  v.  Hanson  {ubi  stip,),  the  intention  to 
deceive  was  alleged,  said  therefore  the  parts  of 
the  judgments  in  tiiose  cases  relied  upon  here 
were  entirely  obiter,  and  more  especially  the  judg- 
ment of  Denman,  J.  in  the  latter  case,  so  far  as 
it  has  any  bearing  upon  the  present  point,  is 
wholly  obiter,  Monck  y.  Hilton  (ubi  sup.)  is  really 
not  in  point  at  all,  as  the  decision  there  was 
simply  on  the  question  whether  the  words  "  by 
palmistry  or  otherwise"  were  wide  enough  to 
include  spirit  rapping,  and  no  question  arose  as 
to  whet^^er  it  was  necessary  to  aver  an  intent  to 
deceive.  In  the  Scotch  case  both  these  cases  were 
cited  in  argument  (see  2  Adams'  Just.  Gases,  at 
p.  148),  and  the  court,  notwithstanding,  came  to 
the  conclusion  that  it  was  necessary  not  only  to 
prove,  but  also  to  aver  in  the  complaint,  that 
there  was  an  intention  to  deceive.  If  the  argu- 
ment on  the  other  side  be  correct,  it  means  that 
pretending  to  tell  fortunes  is  an  offence  in  itself 
and  imports  an  intention  to  deceive.  It  is 
going  too  far  to  say  that  a  person  who  merely 
pret^ds  to  tell  fortunes  commits  the  offence, 
although  he  has  no  intention  to  deoeive.  Neither 
the  pretending  nor  the  professing  to  tell  fortunes 
can  be  an  offence  unless  there  be  an  intention 
to  deceive,  which  is  a  necessary  ingredient  in 
the  offence.  It  is  necessary,  therefore,  both  to 
prove  it  and  to  aver  it.  As  to  the  second  point, 
if  the  averment  be  necessary  no  amendment  can 
be  made  under  sect.  7  of  the  Quarter  Sessions 
Act  1849.  That  section  does  not  apply  to  such 
a  case  as  this  at  all.  This  is  not  the  return  to 
a  writ  of  certiorari,  but  the  argument  of  a  rule 
for  a  certiorari.  The  omission  here  was  in  the 
information  as  well  as  in  the  conviction,  so  that 
the  mistake,  if  any,  was  not  a  mere  mistake  or 
omission  in  drawing  up  the  order,  and  the  sec- 
tion appliPB  only  to  a  mistake  in  drawing  up  the 
order,  but  not  to  a  point  of  substance  or  an  error  in 
the  adjudication  itself : 

Beg.  V.  Padbwry,  5  Q.  B.  Div.  126  ; 

Reg.  V.  Kay,  L.  Bep.  8  Q.  B.  324 ; 

Beg.  V.  Inhabitants  of  BelUngley,  28  L.  J.  167, 

M.  C; 
Beg  V.  Bigham,  29  L.  T.  Bep.  O.  S.  105  ;  7  E.  A  B. 

567. 

Dabling,  J. — This  is  an  application  to  bring 
up,  in  order  to  quash,  a  conviction  against 
Greorgina  Jones  who  was  charged  under  the  4th 
section  of  5  Geo.  4,  c.  83,  upon  an  information 
which  charged  her  that  she  did  unlawfully  pre- 
tend to  tell  fortunes.  Now  the  material  words 
are  that  every  person  shall  be  a  rogue  and  a 
vagabond  who  comes  within  these  wor£ :  "  Every 
person  pretending  or  professing  to  tell  fortunes 
or  using  subtle  craft,  means,  or  device  by  palmistry 
or  otherwise  to  deceive  and  impose  on  any  of  His 
Majesty's  subjects."  The  iiuormation  did  not 
allege  anything  beyond  that  Qeorgina  Jones  did 
unlawfully  pretend  to  tell  fortunes,  and  it  is  said 
that  that  information  is  bad  and  that  the  con- 
viction upon  it  is  bad  because  the  information  did 
not  go  on  to  charge  that  Qeorgina  Jones  did 
pret^d  to  tell  fortunes  to  deceive  and  impose  on 
some  of  Her  Majesty's  subjects.  In  other  words, 
what  is  said  is  this,  that  the  averment  upon  the 
information  of  doing  this  in  order  to  deceive  is 


necessary.    It  is  said  that  you  must  not  read  this 
section  in  the  sense  that  it  is  forbidden  simply  to 
pretend  or  profess  to  tell  fortunes,  but  you  most 
read  it  in  such  a  way  that  those  words  "  to  deceive 
and  impose  on  any  of  His  Majesty's  subjects  ** 
are  neoeesarr  in  the  sense  that  they  must  not  be 
merely  found  as  a  fact  or  as  sufficiently  imported 
into  the  words  "  pretending  or  professing,"  but 
that  they  must  be  alleged  in  the  infarmation  in 
addition  to  the  words  **  pretending  or  professing.*^ 
Now  oertain  cases  have  been  cited  to  us,  and 
amon^  others  the  case  of  Lee  v.  Neilson  (ubi 
sup.),  m  the  Scotch  Court  of  Justioiary,  which  is 
said  to  be  an  authority  that  those  words  "  to 
deoeive  and  impose  on     are  a  necessary  part  of 
the  averment.     1  am  not  prepared  to  say  that,  if 
this  case  does  definitely  hola  that,  I  do  not  take 
the  same  view,  but  the  judgment  of  Lord  Young 
differs  from  the  judgment  of  the  Lord  Justice 
Clerk  in  tiiis  that  Lord  Young  says :  "  There  ia 
the  word  'pretend'  used,  but  the  case  for  the 
prosecutor  here  is  that  it  is  not  neoessaiy  that  there 
should  be  an  intent  to  deceive  and  impose  upon." 
Then  he  goes  on  to  say,  "  I  think  that  that  is 
extravagant."    I  think  so  too.    I  do  not  intend 
to  hold  that  it  is  not  necessary  there  should  be 
an  intent  to  deceive  and  impose  upon.    But  here 
the  magistrates  have  found  that  :    "  the   said 
Qeorgina  Jones  had  on  the  22nd  Dec.  18d8  nn- 
lawf mly  pretended  to  tell  fortunes,  and  further 
tiiat  she  had  so   unlawfully  pretended  to  tell 
fortunes  to  deoeive  and  impose  upon  oertain  of 
Her  Majesty's  subpeots."    In  the  Court  of  Justi- 
ciary in  Scotland  it  was  contended  not  only  th<it 
it  was  not  necessary  to  aver  upon  the  information 
the  words  that  telling  fortunes  was  done  to  deceive 
and  impose  upon,  but  that  it  was  not  necessary 
that  any  such  intent  should  exist  on  the  part  of 
the  fortune-tellers.   Cleasby,  B.  in  the  case  which 
has   been   cited  of  Monck  v.  HUton  {ubi  sup.), 
makes  use  of  these  words :  "  This  clause  indudes 
all  persons  who  pretend  to  tell  fortunes  (which 
imports  that  deception  is  practised   by   domg 
so)."    I  agree  with  that.    I  tnink  that  the  use  in 
a  statute  of  the  words  "  pretending  or  professing 
to  tell  fortunes,"  without  going  to  the  part  of  the 
statute  which  contains  the  words  "  to  aeceive  and 
impose    on,"    does    import   that    deception    is 
practised  by  doing  so.    In  my  opinion,  if  a  person 
were  to  say :   "  Well,  I  am  not  a  real  fortone- 
teller ;  I  cannot  tell  fortunes ;  what  I  am  abont 
to  tell  you  by  means  I  am  about  to  take  must  not 
deoeive  in  any  way,  but  now  I  will  pretend  to  tell 
your  fortune  or  I  will  profess  to  tell  your  fortune ; 
1  will  make  use  of  tne  ordinary  means  which 
people  take  to  do  it " — then  I  think  no  offence 
would  be  committed,  because  in  such  a  case  aB 
that  it  would  be  sufficient,  if  that  person  were 
indicted  for  that  offence,  to  prove  that  there  was 
no  intention  to  deceive  at  all,  but  that  the  whole 
thing  was  done  in  fun  and  done  to  amuse  the  people 
at  a  concert,  or  in  a  drawing-room,  or  simply  as 
an  amusement,  without  intent  to  deoeive  at  all 
I  think  that  the  words  are  wide  enough  to  cover 
a  real  intent  to  deceive,  and  that  they  do,  aa 
Cleasby,  B.  says,  import  that  deception  is  pnM>- 
tised,  and  so  if  you  prove  that  aeoeption  was 
practised,  or  that  deception  was  intended,  it  is 
not  necessary  to  aver  anything  more  than  what 
was  averred  in  this  case,  namely,  to  pretend  to 
tell  fortunes.    I  come  to  that  conclusion  not  onlj 
because  I  resA  what  Cleasby,  B.  says— and  I  do 
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not  tronble  to  inquire  whether  it  was  obiter  dictfMn 
or  was  not — but  because  in  my  opinion  it  is 
perfectly  good  sense  and  perfectly  good  law.  I 
do  not  say  that  I  come  to  tnis  conclnsion  because 
I  feel  bound  to  come  to  it  because  the  decision  is 
binding  upon  me,  but  I  come  to  the  conclusion 
because  I  agree  with  what  was  said  whether  it  is 
binding  on  me  or  not.  I  am  further  confirmed 
in  this  opinion  by  looking  at  the  words  which 
come  after  the  words,  "  Every  person  pretending 
or  professing  to  tell  fortunes,  namely,  "  or  using 
any  subtle  craft,  means,  or  device  by  palmistry 
or  otherwise  to  deceive  and  impose  on  any  of  His 
Majesty's  subjects."  I  ask  myself  if  it  is  not 
necessary  to  put  the  words  to  "  deceive  and  impose 
on  "  after  "  to  teU  fortunes  "  because  to  pretend 
to  tell  fortunes  imports  deceiving  and  imposing 
on,  why  is  it  necessary  to  put  them  after  the 
sabsequent  words.  It  seems  to  me  it  was  neces- 
sary to  put  them.  You  could  not  give  any  effect 
to  the  subsequent  words  unless  they  had  been  put 
there.  Take  the  case  of  a  person  oeing  charged 
with  using  some  subtle  «raft,  means,  or  device  by 
pslmistry  or  otherwise  and  the  proof  that  it  was 
not  palmistry*  In  my  opinion  the  putting  of  the 
words  "  or  otherwise  to  deceive  and  impose  on " 
is  made  necessary  because  the  word  "  otherwise  " 
might  include  tne  using  of  perfect^  innocent 
means  or  a  peiiectly  innocent  device.  H  you  have 
got  a  person  who  is  using  a  perfectly  innocent  means 
or  devic^,  that  will  not  come  within  the  statute. 
If  it  were  a  subtle  craft,  means,  or  device,  and 
were  not  palmistry,  it  would  come  within  the 
statute  unless  you  qualified  it  by  saying  it  is 
not  enough  that  it  should  be  subtle  craft  and  not 
palmistry,  but  it  must  be  some  other  subtle  craft 
and  must  be  done  to  deceive  and  impose  on  Her 
Majesty's  subjects.  The  necessity  for  that  is, 
because  you  have  not  qualified  those  words, 
"using  any  subtle  craft,  means,  or  device,"  by 
any  such  words  as  "  pretending,"  which  imports 
in  itself  the  doing  of  that  which  you  cannot 
really  do.  Therefore  I  think  that  this  informa- 
tion was  perfectly  good  as  it  stood,  and  that  it  did 
not  need  the  averment  which  it  is  complained 
is  absent,  and  that  therefore  the  conviction 
most  stand.  Further,  I  think  that  if  it  were 
necessaiy  to  amend  we  could  do  so,  though  I 
do  not  think  it  is  necessary  to  make  any  amend- 
ment 

Ghannell,  J. — I  am  of  the  same  opinion.  I 
think  that^  in  order  that  there  may  be  a  convic- 
tion under  this  statute  in  respect  of  fortune- 
telling,  it  is  necessary  that  the  thing  should  be 
done  m  order  to  deceive.  I  think  that  that  is  so, 
not  because  the  words  **  in  order  to  deceive  "  and 
to  on  in  the  latter  part  of  the  sentence  apply 
so  ihe  first  part,  but  I  think  it  is  so  because 
that  mfliiniTig  is  imported  and  is  included  in  the 
words  ''pretending  or  professing."  I  think  that 
pretending  or  prSessing  bears  the  meaning  of 
lepresentme,  intending  that  the  representation 
ibonld  be  believed,  and  that  if  it  is  not  a  repre- 
sentation of  that  character  it  is  not  a  pretending 
and  is  not  a  prof  eesinff  within  the  meaning  of  the 
words  here  used.  As  l  have  said  in  the  course  of 
the  argument,  I  think  persons  who  are  acting  do 
not  "pretend."  It  is  a  serious  offence,  I  believe, 
to  pretend  to  be  a  policeman,  but  I  do  not  think 
when  a  man  acts  the  part  of  a  policeman  in  a 
psntomime  he  pretends  to  be  a  policeman.  I 
think  the  use  al   the  words   "to    deceive  and 


impose  on"  after  the  words  "pretending  or  pro- 
fessing; to  tell  fortunes  "  wouln  have  been  redun- 
dant, and  therefore  I  think  the  offence  is  suffi- 
ciently set  out  in  this  conviction.  I  agree  with 
what  my  brother  has  said  as  to  the  amendment, 
and  the  inclination  of  my  present  opinion  is  that 
the  conviction  might  be  amended  if  necessary, 
but  I  am  not  prepared  to  decide  it.  There  is  a 
little  difficulty  about  amending  the  description  of 
an  offence,  but  if  grammatically  the  words  "  to 
deceive "  at  the  end  of  the  sent^ce  apply  to  the 
former  part  of  the  sentence,  I  think  that  it  might 
be  amended,  because  intent  to  deceive  is  already 
contained  in  the  other  expression  "pretending, ' 
and  therefore  the  amendment  would  be  a  mere 
matter  of  form.  The  point  has  been  considered 
by  the  magistrates.  If  not  considered  b^  the 
magistrates  it  would  not  be  amended.  That  is  my 
view  of  it,  but  I  would  prefer  to  put  my  decision 
on  the  other  point,     j^^  discharged  with  eoets. 

Solicitors  for  the  applicant,  Jaques  and  Co.^ 
for  Dodson  and  Co.,  Stainland. 

Solicitors  for  the  lustices,  Austin  and  Austin^ 
for  T,  Hudson,  Mancnester. 


M(mday,  May  1, 1899. 

(Before  Dabling  and  Ghannell,  J  J.) 

Gbben  (app.)  V.  Thompson  (resp.).  (a) 

Infant — Apprentice — Beed^Want  of  mutuality — 
Contract  not  for  the  benefit  of  the  infant 

By  an  indenture  made  between  two  parties  on  the 
6th  April  1896,  the  respondent,  an  infant,  agreed 
to  serve  the  appellant  as  an  apprentice  for  five 
years  "  excepting  the  usual  TioUdays  and  days  on 
which  the  said  branch  of  the  business  of  the  said 
master  shall  be  at  a  standstill  through  accident 
beyond  the  control  of  the  master,**  and  the  appel- 
lant agreed  to  instruct  the  respondent  and  pay 
her  wages  dwrivig  that  term  with  the  exception  as 
above. 

Held,  that  this  provision  was  not  so  unfair  to  the 
infant  apprentice  as  to  make  the  whole  contract 
unfair  arm  therefore  invalid, 

Gasb  stated. 

A  complaint  was  preferred,  under  the  Employers 
and  Workmen  Act  1875  (38  &  39  Vict.  c.  90),  by 
the  appellant  against  the  respondent  for  an  order 
for  the  respondent  to  perform  her  duties  under  a 
deed  of  apprenticeship  executed  by  her. 

The  apprentice  indenture  was  in  the  following 
terms: 

This  indentore  made  the  sixth  day  of  April  in  the  year 
of  our  Lord  one  thoaaand  eight  hundred  and  ninety -six 
between  Lnoy  Thompson,  of  Conrt-street,  in  the  parish 
of  Swadlincote,  in  the  county  of  Derby,  an  infant  of  the 
a^  of  sixteen  years  (hereinafter  called  "  the  said  appren- 
tice "),  of  the  first  part,  Fanny  Thompson,  of  Conrt-street, 
aforesaid,  mother  of  the  said  Lucy  Thompson,  of  the 
second  part,  and  Thomas  Stanley  Or een,  of  Church 
Gresley,  in  the  said  county  of  Derby,  potter  (hereinafter 
called  "  the  said  master"),  of  the  third  part,  witnesseth 
that  the  said  Lucy  Thompson  of  her  own  free  will  and 
with  the  consent  of  the  said  Fanny  Thompson  doth  by 
these  presents  put,  place,  and  bind  herself  apprentice 
unto  the  said  master  to  leain  that  branch  of  a  potter's 
art  or  business  called  decorating,  and  to  serve  after  the 
manner  of  an  apprentice  from  l£e  sixth  day  of  April  for 

(a)  Beported  by  W.  de  B.  Hbbbibt,  Esq.,  Barristar-at-Law. 
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the  tenn  of  five  years  (ezoeptmg  the  nsnal  holidays  and 
da>  8  on  whioh  the  said  branch  of  the  basiness  of  her  said 
master  shall  be  at  a  standstill  through  aooident  beyond 
the  control  of  Uie  master),  snoh  term  to  be  fnlly  complete 
and  ended  on  the  sixth  day  of  April  in  the  yesr  of  oar 
Lord  one  thousand  nine  hundred  and  one,  during  whioh 
term  (excepting  and  subject  as  aforesaid)  the  said  ap- 
prentice shall  and  will  faithfully,  honestly,  and  diligentiy 
serre  and  obey  her  said  master  as  a  good  and  faithful 
apprentice  ought  to  do ;  and  the  said  master  does  hereby 
covenant  for  his  executors  and  administrators  to  and 
with  the  said  Fanny  Thompson,  her  executors  and 
administrators,  that  l^e  said  master  shall  and  will  during 
the  said  term  (excepting  and  subject  as  aforesaid)  teach 
and  instruct  the  said  apprentice  or  cause  her  to  be 
taught  .and  instructed  in  the  said  branch  of  the  potter's 
art  or  business  called  decorating  in  the  best  manner  he 
can,  and  find  the  said  apprentice  fair  and  reasonable 
work,  and  pay  the  said  apprentice  for  her  work  and 
services  such  wages  as  are  hereinafter  mentioned,  that  is 
to  say,  two-thirds  of  prices  paid  to  joumeywomen  for 
work  of  a  similar  character  for  the  whole  of  the  period 
of  five  years,  and  the  said  Lucy  Thompson  and  Faony 
Thompson  do  hereby  severally  covenant  and  agree  with 
the  said  master,  his  heirs,  executors,  and  administrators, 
that  the  said  apprentice  shall  during  the  said  term  (ex- 
cepting as  aforesaid)  honestly  and  faithfully  serve  her  said 
master,  and  well  and  truly  perform  the  conditions  and 
agreements  herein  contained  on  the  part  of  the  said 
apprentice  to  be  done  and  performed,  and  the  said 
parties  have  hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

It  was  proved  that  the  respondent  worked  as 
an  apprentice  under  the  indenture  from  the  date 
thereof  until  the  8th  Oct.  1898.  On  that  day  she 
absented  herself  from  work  and  remained  absent 
thereafter. 

It  was  admitted  by  the  appellant  that  having 
re^rd  to  the  words  "  exceptms  the  usual  holidays 
and  days  on  which  the  said  branch  of  the  busi- 
ness 01  her  said  master  shall  be  at  a  standstill 
through  accident  beyond  the  control  of  the 
master,"  if  the  works  were  stopped  not  only  by 
accident  but  by  strikes  the  respondent  would  not 
be  paid  wages  or  taught  during  the  time  they 
were  so  stopped. 

The  objection  was  taken  for  the  respondent 
that  the  Indenture  was  invalid  for  want  of 
mutuality,  and  for  containing  a  provision  dis- 
adviintageous  to  the  respondent,  she  being  an 
infant,  on  the  ground  that  it  was  unfair  or 
inequitable  to  her  that  the  appellant  should  not 
be  liable  or  called  upon  to  pay  any  wases  to  the 
respondent  or  teach  her  or  find  her  work  so  long 
as  his  business  should  be  interrupted,  or  be  at  a 
standstill  through  accident  under  peculiar  circum- 
stances which  are  wholly  independent  of  any  a^ 
of  the  respondent. 

It  was  contended  on  the  respondent's  behalf 
that  such  circumstances  might  necessarily  be  of 
uncertain  duration  and  miffht  extend  over  a 
lengthy  period,  and  that  the  respondent  was 
precluded  during  any  such  period  from  under- 
taking any  employment  and  could  earn  nothing 
towaras  her  maintenance,  and  was  prevented 
from  continuing  to  learn  her  own  or  any  other 
trade.  The  cases  of  MeaJein  y.  Morris  (12  Q.  B. 
Div.  352)  and  Com  v.  Matthews  (68  L.  T.  Eep. 
480 ;  (1893)  1  Q.  B.  310)  were  cited  in  support  of 
the  objection. 

It  was  contended  on  the  part  of  the  appellant 
that  the  indenture  was  not  void  for  want  of 
mutualif y,  and  that  the  stipulations  therein  were 


fair  and  reasonable  and  just  to  the  parties.  It 
was  further  contended  that  if  the  appdlaafa 
works  were  stopped  by  accident  or  strike  the 
respondent  would  not  he  prevented  from  obtain- 
ing employment  elsewhere,  although  the  inden- 
ture  dia  not  so  provide,  but  it  was  admitted  that 
when  the  works  started  again  the  appellant  could 
call  upon  her  to  serve  un£r  the  indenture. 

The  justices  were  of  opinion  that  if  the  inden- 
ture was  valid  there  was  sufficient  evideooe  to 
authorise  them  to  order  the  respondent  to  return 
and  fulfil  her  contract,  but  after  carefully  oon- 
sidering  the  indenture  and  the  cases  of  Meakin  v. 
Morris  and  Corn  v.  MaJtthews,  they  then  came 
with  hesitation  to  the  conclusion  that  it  was 
invalid  for  want  of  mutuality  inasmuch  as  the 
respondent  from  ciroumstanoee  which  aro  wholly 
independent  of  any  act  of  hers  would  be  de- 
barred from  learning  her  trade  and  earning  wages 
during  such  time  as  the  decorating  branch  of 
the  business  was  at  a  standstill,  and  yet  would 
herself  not  be  able  to  accept  an  ofEer  to  work  at 
that  or  any  other  trade  or  business.  They  there- 
fore considered  that  this  case  was  ^vemed  by 
the  law  laid  down  in  the  above-mentioned  cases, 
and  accordingly  dismissed  the  application. 

Rextdll  for  the  appellant. — The  magistrates 
were  wrong  in  this  case.  There  must  naturally 
be  some  clauses  in  the  deed  which,  if  taken  alone, 
would  not  be  in  favour  of  the  infant.  But  the  whole 
deed  must  be  looked  at.  The  judgment  of  Lord 
Coleridge,  O.J.,  in  Meakin  v.  Morris  (12  Q.  B. 
Div.  352)  cannot  mean  that  all  the  clauses  must 
be  in  the  infant's  favour.  That  would  be  absurd 
and  against  the  current  of  authority.    He  referred 

to 

Reg.  V.  Lord,  12  Q.  B.  757; 

Leslie  v.  FUzpatrick,  87  L.  T.  Rep.  461 ;  3  Q.  B. 
Div.  229. 

This  latter  case,  which  is  inconsistent  with  MeaJnn 
V.  Morris  (ubt  sup.)  considered  the  case  of  Bea.  v. 
Lord  (ubi  sup.),  which  was  the  decision  reliea  on 
by  Lord  Coleridge,  C.J.  in 
Meakin  v.  MorriSt  ubt  sup. 

Leslie  v.  Fitzpatrick  (uhi  sup.)  was  followed  in 
Fellows  v.  Wood  (59  L.  T.  Rep.  513),  and  approved 
by  North,  J.  in 

Evane  v.  Ware,  67  L.  T.  Bep.  285 ;  (1898)  3  Cb. 
502. 

He  referred  to 

Flower  v.  The  London  and  North-Western  Railway 
Company,  70  L.  T.  Eep.  829 ;  (1894)  2  Q.  R 
65. 

This  is  a  case  covered  by  the  words  of  Lindley, 
L.J.  in 

Com  V.  Matthews,  68  L.  T.  Bep.  480 ;  (1893)  1  Q  B. 
310. 

Cecil  Dwyer  {Colam  with  him)  for  the  respon- 
dent.— The  infant  cannot  be  bound  by  such  sn 
indenture  as  this.  It  is  obviously  to  hfflr  detri- 
ment, and  so  much  to  her  detriment  as  to  make 
it  invalid.  Lord  Coleridge,  C.J.,  in  Meakin  t. 
Morris,  12  Q.  B.  Div.,  at  p.  354,  says :  *'  It  is  tnw 
in  one  sense  to  say  that  the  whole  of  the  oontraet 
must  be  looked  at  to  determine  the  effect  of  the 
particular  stipulation  in  question ;  but,  if  upon 
construing  such  stipulation,  it  appears  that  it 
must,  if  oif  oroed,  necessarily  be  to  the  disadvan- 
tage, and  cannot  be  to  the  advantage,  of  the 
infant,  it  will  invalidate  the  contract^'    Thatt  I 
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■almiitk  eovBTs  the  present  case.     He  also  re- 
Iwrad  to 

Ccm  T.  Jfotifcaiof ,  vbi  8up. 

Dablino,  J. — ^In  this  case  the  appeal  must  be 
allowed.    The  respondent  by  this  indenture  pro- 
enred  an  apprentioeship  by  which  she  had  the 
adTBntage  of  learning  her  trade  and  receiving 
certain  wages.    Now,  she  conld  not  learn  if  the 
shops  were  dosed,  and  by  the  deed  she  a^;rees  to 
serve  for  five  years;  but  the  deed  contains  this 
provision,  that   she   shall  serve    for   those  five 
years  "  excepting  the  osaal  holidays  and  days  on 
which  the  said  branch  of  the  business  of  her  said 
master  shall  be  at  a  standstill  through  accident 
beyond  the  control  of  the  master."    It  is  said  that 
because  she  was  not  to  be  emploved  when  the 
works  were   closed   through    aociaent  that  the 
whole  indenture  is  void,  bemuse  it  contains  terms 
fisadvantageous  to  the  respondent  who  was  an 
infant.    Now  if  the  ju^pnent  of  Lord  Goleridse, 
GJ.   in   Meakin   v.   morris    {iM    sup.)    reaUy 
means  what  it  is  possible  to  read  it  as  meaning, 
namely  that  all  indentures  of  this  kind  are  bi^l 
anless  all  the  terms  are  in  favour  of  the  infant, 
there  might  be  some  ground  for  this,  but  I  do  not 
think  that  judgment  can  be  read  in  that  way,  for 
it  would  not  be  right  or  in  accordance  with  the  de- 
cided cases.    You  miffht  get  one  clause  in  an 
indenture  that  by  itsefi  might  not  be  in  favour 
of  the  infant,  such  as  where  the  infant  agrees  to 
work  for  the  master  alone,  that  might  not  be  in 
Mb  favour,  but  when  read  with  the  clauses  by 
which  the  master  agrees  to  teach  and  pay  wages, 
it  is  for  the  benefit  of  the  infant.    But  that  could 
not  make  the  indenture  bad.  I  take  it  tiiat  the  real 
role  is  that  laid  down  by  Smith,  L.J.  in  Com  v. 
Matthews  (68  L.  T.  Bep.  480;  (1893)  1  Q.B.  310) 
where  he  says,  at  p.  316,  **  it  seems  to  me  that  the 
law  as  regards  these  contracts  by  infants  has  been 
laid  down  to  this  efCect,  that  if  there  be  a  stipala- 
tkm  in  the  contract  entered  into  by  an  infant  so 
much  to  the  detriment  of  the  infant  as  to  render 
it  imfsir  that  the  infant  should  be  bound  bv  it, 
then  the  deed  cannot  be  enforced  at  all."  Is  there 
anything  here  in  this  deed  to  make  it  so  unfair 
that  it  uiould  not  bind  tlie  infant.    She  is  to  be 
taught  and  paid,  but  she  can  only  be  taught  if  the 
factory  is  open  and  running.    Under  uiese  cir- 
cumstances the  clause  in  question  cannot  be  to 
ber  detriment.     The   case   is   covered    by   the 
wards  of  Idndley,   L.J.   in   Com   v.  MaWisws 
(M  sup,)  at  p.  316,  where  he  says  "  Then  there 
is  this  proviso,  which   has    been  so  much  dis- 
cussed, and  on  which  everything  turns.    I  attach 
great  importance  myseK  to  the  fact  that  turn- 
out includes  a  lock-out.     If   the  proviso  were 
addressed  to  a  state  of  things  over  which  tiie 
master  might  have  no  control,  such  as  a  strike,  I 
do  not  think  that  the  case  would  be  so  clear ;  but 
in  this  case  the  master  has  it  in  his  own  power  to 
call  in  aid  that  proviso  to  the  detriment  of  the 
apprentice,  and  it  for  any  reason  the  master  locks 
out  his  men  the  apprentice  can  no  longer  earn 
wages.   That  strikes  me,  I  oonf ess,  as  a  very 
serious  matter  in  considering  or  construing  the 
effectof  adeedof  thisdescripuon."   He  construed 
the  deed  by  looking  at  tiie  whole  of  it  as  we  do 
here.  Again  Lord  Esher  says,  at  p.  315, ''  but  then 
the  master  puts  into  the  contract  a  stipulation 
which  enables  him,  if  other  workmen  offend  him, 
although  the  i^prentice  has  nothing  to  do  with 


that  offence,  to  refuse  to  pav  wages  to  the  infant^ 
and  thereby  throw  the  iniant  for  nurture  and 
cdothing  upon  those  who  had  been  relieved  of  that 
obligation  Dv  a  former  jMurt  of  the  contract,  at  the 
same  time  nolding  the  infant  to  continue  in  the 
service,  and  do  work  without  any  payment,  pro- 
vided he  cannot  or  does  not  get  employment  from 
other  people.  It  seems  to  me  that  that  is  so 
unfair  to  the  infant,  so  solely  in  favour  of  the 
master,  that  it  vitiates  the  whole  contract,  and 
ma^es  that  contract  void."  in  the  present  case 
the  infant  is  not  precluded  from  getting  employ- 
ment or  wages  elsewhere,  and  we  cannot  say  that 
this  indenture  is  so  to  her  detriment  as  to  make 
it  void. 

Channbll,  J. — ^I  am  entirely  of  the  same 
opinion.  The  cases  make  it  clear  that  the  question 
is  whether  the  whole  contract  can  be  said  to  be  ta 
the  detriment  of  the  infant.  Some  of  the  glauses 
might  be  more  advantageous  to  the  infant,  but 
the  whole  deed  cannot  be  said  to  be  to  her  detri- 
ment. This  is  quite  the  sort  of  case  contemplated 
by  Lindley,  L.J.,  in  Com  v.  Matthews  {ubi  s^0> 
in  the  passage  quoted  by  my  brother.  The 
exception  here  is  limited  to  accidents  beyond  the 
coni^l  of  the  master,  and  that  is  a  reasonable 
exemption.  This  cannot  make  the  whole  deed  to- 
the  detriment  of  the  infant.  The  same  view  was 
taken  by  North,  J.  in  Evans  v.  Ware  (67  L.  T. 
Bei>.  285;  (1892)  3  Ob.  502)  the  last  case  on  the 
subject  cited.  Appeal  aUowsd. 

Solicitors  for  the  appellant,  And/rew  Wood  and 
Fwrves,  for  Dewes  and  Musson,  Ashby-de-la- 
Zouohe. 

Solicitors  for  the  respondent,  O.  Thatcher,  for 
A.  H.  Timms,  Swadlincote. 


April  18  and  May  6, 1899. 

(Before  Dablino  and  Ghannell,  JJ.) 

Moss  (app.)  V,  Handoock  (resp.).  (a) 

Larceny  —  Five-pownd  piece —  Current  coin  — 
Charged  for  five  sovereigns — Order  for  restOnk- 
iionr^Larceny  Act  1861  (24  *  25  Vict  c.  96), 
s.  100. 

A  5>l.  gold  piece,  which  had  never  been  in 
dreulationf  uhis  stolen  from  H.  and  changed 
with  M,  for  five  sovereigns.  Such  coin  wcu 
declared  current  coin  by  B!oyalproclamaiion, 

Upon  the  conviction  of  the  thief,  the  justices 
ordered  restitution  of  the  coin  to  M, 

Held,  that  they  were  right, 

Gasb  stated. 

Upon  the  hearing  of  an  information  against 
one  Neale,  charged  with  the  larceny  of  a  61. 
piece  the  property  of  the  respondent,  upon 
conviction  the  justices  ordered  the  appellant 
to  make  restitution  of  the  coin  to  the  respondent. 

The  following  facts  were  proved  or  admitted : — 

The  prisoner  was  a  butler  in  the  service  of  the 
respondent  at  his  reeidenoe  in  Hove,  and  had  been 
in  such  service  for  about  a  month  before  the 
felony  complained  of. 

The  5Z.  gold  piece  produced  was  presented  to 
the  respondent  oy  the  committee  A  the  Qold- 
smiths'  Oompanv  in  the  Jubilee  year  1887,  and 
the  same  bears  the  date  of  that  year. 

(a)  Beported  by  W.  oi  B.  HiEBniT,  Baq.,  BMTfit«r-ftt-L»w 
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The  sold  piece  had  heen  always  kept  by  the 
respondent  in  a  case  in  a  cabinet  in  his  drawing- 
room  at  his  residence,  and  the  same  had  never  been 
in  circulation,  and  it  was  sold  with  other  property 
by  the  prisoner  on  or  about  the  20th  Nov.  1898. 

The  appellant  is  a  dealer  in  new  and  second- 
hand clothes,  lewellery,  and  other  articles,  and 
the  prisoner  changed  the  gold  piece  with  the 
appellant's  son  at  the  appdlant's  shop  in  West- 
street,  Brighton,  for  five  sovereigns. 

The  appeUant's  son  stated  in  evidence  that  he 
made  no  inquiiies  of  the  prisoner  respecting  the 
said  5Z.  piece,  but  that  he  knew  that  the 
prisoner  was  an  indoor  servant  and  had  known 
him  some  little  time  as  a  customer,  but  he  refused 
to  say  whether  he  had  known  him  for  a  week,  or 
a  yeai*,  or  for  any  other  definite  time. 

The  appellant  contended  that  the  5L  gold  piece 
was  current  coin  of  the  realm,  and  that  the  same 
was  re(!eived  by  his  son,  who  gave  five  sovereigns 
for  it  without  any  knowledge  that  it  had  been 
stolen;  and  that,  therefore,  he  was  entitled  to 
retain  it. 

The  justices  were  of  opinion  that  under  sect  100 
of  the  Larceny  Act  1861  (24  &  25  Vict.  c.  96)  and 
sect.  27  (3)  of  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict.  c.  49)  they  ought  to  order 
restitution  to  the  respondent  of  the  5Z.  piece  as 
they  found  as  a  fact  that  the  same  was  the  respon- 
dent's property,  and  it  had  been  stolen  and  parted 
with  as  before  mentioned. 

The  appellant  appealed. 

Firminger  (E.  Bowen  Rowlands  with  him)  for 
the  appellant. — The  justices  were  wrong  in  order- 
ing restitution.  This  was  a  current  coin  having 
been  made  so  by  proclamation,  and  cannot  there- 
fore be  ordered  to  be  restored  having  once  got 
into  circulation.     He  referred  to 

The  Laroeny  Act  1861  (24  &  25  Viot.  o.  96),  a.  100 ; 
Holiday  v.  HicU,  Cro.  Eliz.  638,  661 ; 
Miller  v.  Race,  1  Sm  L.  C.  447,  10th  edit. 

This  coin  cannot  be  ear- marked  so  that  it  can  be 
identified.  It  is  the  same  as  if  a  sovereign  had 
been  changed,  and  the  thief  on  apprehension  had 
only  that  silver  upon  him.  In  such  a  case  the 
silver  could  not  be  ordered  to  be  restored. 

BoxaU  for  the  respondents. — The  question  that 
arises  here  is  as  to  the  effect  of  the  statute. 
Sect.  100  of  the  Larceny  Act  1861  alters  the 
common  law,  and  by  the  definition  of  "  property  " 
in  the  same  statute,  money,  on  identification  can 
be  ordered  to  be  returned.  Be^,  v.  Horan  (6  Ir." 
Bep.  0.  L.  293)  shows  that  a  judge  can  order 
restitution  of  money.    He  referred  to 

Scattergood  v.  Sylvester,  15   L.  T.  Bep.  O.  S.  227; 
15  Q.  B.  506. 

All  the  cases  on  the  point  were  discussed  in 
Bentley  v.  VUmont  (57  L.  T.  Rep.  854;  12  App, 
Cas.  471)  in  the  House  of  Lords,  and  it  was  there 
held  that  upon  the  conviction  of  the  thief  by 
sect.  100  of  the  Larceny  Act  1861  the  property  in 
goods  obtained  by  fraud  revests  in  the  original 
owner  on  conviction.    He  also  referred  to 

Ta/ylor  v.  PVwimt,  3  M.  A  S.  562  ; 
Ae0  V.  Stanford,  4  C.  &  P.  431. 

Finmnger  in  reply. 

Dabling,  J. — This  was  a  special  case  stated  by 
justices,  and  the  following  facts  were  stated  as 
proved  or  agreed.  The  prisoner,  a  butler  in  the 
service    of   the    respondent,  was    convicted    of 


having  stolen  from  his  master  a  51,  gold  piece, 
presented  by  the  Goldsmiths'  Company  to  the 
respondent  m  the  Jubilee  year,  1887,  the  year  of 
its  date.  The  gold  piece  had  been  kept  in  a 
cabinet  until  Nov.  189o,  when  it  was  stolen  by  the 
prisoner,  and  had  never  been  in  circulation.  The 
appellant  is  a  dealer  in  new  and  secondhand  clothes, 
jeweUery,  and  other  articles,  and  the  prisoner 
changed  the  gold  piece  with  the  appellant's 
son  in  the  ap^lanrs  shop  for  five  sovereigna. 
Upon  the  prisoner's  conviction  the  justices  found 
that  the  ol.  gold  piece  stolen  by  the  prisoner  was 
the  respondent's  property,  and  they  made  an 
order  for  its  restitution  to  the  respondent,  acting 
under  the  Laroeny  Act  1861  (24  &  25  Vict  c  96), 
s.  100,  and  the  Summary  Jurisdiction  Act  187i^ 
42  &  43  Vict,  c  49),  s.  27  (3).  It  was  admitted 
during  the  argument  that  the  gold  pieces  of  the 
issue  to  which  this  one  belonged  are,  by  Royal 
proclamation,  constituted  current  coin  of  the 
realm ;  and  for  the  appellant  it  was  contended 
that  the  order  for  restitution  was  therefore 
wrong.  By  sect.  100  of  the  Larceny  Act  1861  it 
is  provided  that,  on  the  prosecution  to  conviction 
of  a  thief,  the  court  may  order  the  restitution  of 
the  things  stolen  to  the  prosecutor,  and,  amone 
other  stolen  things,  may  order  the  restitution  <n 
money.  It  was  contended  before  us  in  this  case 
that  although,  even  after  they  had  been  sold  by 
the  thief  in  market  overt  and  so  the  property  in 
them  had  passed,  stolen  goods  might  still,  by 
virtue  of  an  order  under  this  statute,  be  revested 
in  the  owner  from  whom  they  had  been  stolen, 
yet  no  such  restitution  could  be  ordered  of 
money,  unless  it  were  money  in  a  bag  or  other- 
wise *'  ear-marked,"  as  it  was  said.  For  this  pro- 
position decisions  given  in  actions  for  trover  and 
conversion  of  money  were  cited  such  as  Holiday 
V.  Hi4:ks  (Cro.  EHz.,  638,  661).  But  sect.  100  of 
the  statute  distinctly  applies  to  "  money  " ;  and 
long  b^ore  this  it  was  stated  in  Hale'H  Pleas  of 
the  Grown,  542  :  **  So  if  money  be  stolen,  and  the 
thief  taken,  and  the  money  seized,  he  (that  is,  the 
true  owner)  shall  have  restitution  of  the  monej." 
Reliance  was  also  placed  on  the  case  of  Miller  r. 
Race  (1  Sm.  L.  0.,  10th  edit.,  447),  which  was  an 
action  of  trover  upon  a  bank-note,  in  which  case 
it  was  held  that  the  property  in  such  a  note 
Dieses  like  cash  by  delivery.  And  Lord  Mane- 
field  there  said :  "  Now  they  (bank-notes)  are  not 
goods,  nor  securities,  nor  documents  for  debts,  nor 
are  so  esteemed,  but  are  treated  as  money,  as 
cash,  in  the  ordinary  course  and  transaction 
of  business,  by  the  general  consent  of  mankind, 
which  gives  them  the  credit  and  currency  ol 
money  to  all  intents  and  purposes.  They  are  u 
much  money  as  guineas  themselves  are,  or  any 
other  current  coin  that  is  used  in  common  pay- 
ments as  money  or  cash."  Further  on  in  lus 
judgment  Lord  Mansfield  said,  referring  to  some 
expression  attributed  to  Holt,  G.J.,  in  Ford  t. 
Hopkins,  "'Tis  pity  that  reporters  sometimee 
catch  at  quaint  expressions  that  may  happen  to 
be  dropped  at  the  Bar  or  Bench,  and  nustake 
their  meaning.  It  has  been  quaintly  said  that 
'  the  reason  why  money  cannot  be  foUowed  a 
because  it  has  no  ear-mark';  but  this  is  not 
true.  The  true  reason  is  upon  account  of  the 
currency  of  it ; .  it  cannot  be  recovered  after  it  luu 
passed  in  currency.  So,  in  case  of  money  stoten 
the  true  owner  cannot  recover  it,  after  it  has 
been  paid  away  fairly  and  honestly  upon  a  vain- 
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able  and  bond  fide    consideration;     but  before 
money  has  passed  in  currency^,  an  action  may  be 
brought  for  the  money  itself."     Now  here  it  is 
plain  that  the  mere  fact  that  the  stolen  gold  piece 
was  money  would  not  render  it  nnfit  for  the  appli- 
cati  on  to  it  of  an  order  for  restitution.    The  true 
question  seems  to  me  to  be  whether  by  the  manner 
of  dealiog  with   it  which  the  thief  adopted  the 
gold  pi€ce  passed  into  currency.    The  exchanging 
of  a  coin  for  other  coins  is  not  condusiye  proof 
that  the  exchaugiug  was  that  of  dealing  with 
cQirent  coin  on  both  sides.     Many  coins,  which 
yet  have  not  been    formally    withdrawn    from 
currency,  have  a  price  far  beyond  their  denomi- 
xiated  Talne,  by  reason  of  their  antiquity  or  rarity 
or  for  their  beauty  of  design  or  execution  (though 
this  last  is  perhaps  merely  to  say  again  by  reason 
of  the  coins  being  struck  in  another  age  and  mint 
than  ours).      Money  as    currency,   and    not    as 
medals,  seems  to  me  to  have  been  well  defined  by 
Mr.  Walker  in   Mouey,  Trade,  and  Industry  as 
"that  which  passes  freely  from  hand  to  hand 
throughout  the  community  in  final  discharge  of 
debts  and  full  payment  for  commodities,  being 
accepted  equally  without  reference  to  the  char- 
acter or  credit  of  the  person  who  offers  it,  and 
without  the  intention  of  the  person  who  receives 
it  to  consume  it  or  apply  it  to  any  other  use  than 
in  turn  to  tender  it  to  others  in  discharge  of  debts 
or  payment  for  commodities."     Bearing  in  mind 
all  the  foregoing   considerations,    and  applying 
them  to  the  tacts  stated  for  us  by  the  magistrates 
I  ask  myself  was  this  gold  piece  passed  in  its 
character  as  coin  of  currency  or  was  it  rather  the 
subject  of  a  sale  as  an  article  of  vertu  ?    We  aro 
permitted    to   draw    inferences  from  the    facts 
stated  to  us ;   and  besides  it  was  stated  in  the 
course  of  the  argument  that  this  piece  was  of  a 
somewhat  greater  value  than  that  of  its  denomina- 
tion, and  so  was  worth  more  than  the  five  pieces 
given  in  exchange  for  it,  though  each  of  those  was 
of  a  fifth  of  the  nominal  value  of  this  gold  piece. 
Upon  the  facts  stated  I  come  to  the  conclusion 
that  this  gold    piece  never  passed  in  currency, 
though  it  was  the  subject  of  a  sale,  as  a  medal 
might  have  been  to  a  dealer  in  old  or  curious 
things ;  and  that,  thereforo,  the  magistrates  acted 
within  their  powers  in  making  an  order  for  its 
restitution. 

Channell,  J. — In  this  case  stated  by  magis- 
trates the  appeUant  appeals  against  an  order  made 
under  sect.  100  of  the  Larceny  Act  ordering  him 
to  restore  to  the  prosecutor  a  51.  gold  piece 
stolen  from  him  by  a  thief  who  had  been  con- 
Ticted.  The  magistrates  suggest  a  doubt  whether 
they  have  power  to  state  a  case,  but  I  think  that 
there  is  no  foundation  for  this  doubt.  They  next 
suggest  that  the  whole  matter  is  one  of  fact. 
They  leave  us,  however,  in  some  doubt  what  they 
mean  to  find.  In  one  view  it  is  a  question  of  fact, 
in  another  one  of  law.  They  state  certain  facts, 
hut  they  do  not  state  the  inferences  they  draw 
from  them.  That  being  so,  we  have  power  to 
^w  any  inference  the  magistrates  might  have 
done.  [His  Lordship  here  referred  to  the  facts 
in  the  case  and  continued :]  I  think  that  the 
proper  inference  to  be  drawn  from  th^se  facts  is 
that  the  thief  did  not  pass  the  coin  as  curront 
money,  but  sold  it  for  5Z.  It  is  true  that  by 
royal  proclamation,  issued  under  the  Acts  of 
Parliament  relating  to  the  coinage,  this  piece  is 
made  current  coin  of  the  realm  and  might  have 
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been  used  in  payment  of  a  debt  or  otherwise  as 
money,  but  though  it  might  so  be  used  it  might 
also  be  dealt  with  as  if  it  wero  a  medal  or  ancient 
coin,  or  other  curiosity.    I  think  it  was  offered  to 
appeUant's  son  because  he  dealt  in  curiosities  and 
was  taken  by  him  as  such.    It  is  also  doubtful 
whether  the  magistrates  mean  to  find  the  trans- 
action bond  fide.    Without  meaning  to  suggest 
that  the  appellant's  son  could  be  found  guilty  of 
receiving  the  coin,  knowing  it  to  have  been  stolen, 
I  still  think  that  the  circumstances   were  such 
that  the  magistrates  might  well  find  that  it  was 
not  taken  bond  fide,  so  that  if  it  had  been  a  bill  of 
exchange   or    other    negotiable  instrument,    no 
better  title  would  have  been  taken  than  the  thief 
had.    If  that  was  the  view  taken  by  the  magis- 
trates, they  would  have  been  right  in  considering 
the  question  one  of  fact,  and  if  that  was  not  their 
view  many  of  the  facts  stated  in  the  case  would 
be  immaterial.    Under  these  circumstances  we 
ought   to    draw    the   inference    ourselves,    and 
upon    that   inference   I   think   that   the  order 
01    the  magistrates  was   a    good   one.    If   the 
coin    had    been    dealt    with    and    transferred 
as  curront  coin  of  the  realm,  as  for  instance,  for 
goods  purchased  or  in  satisfaction  of  a  debt,  or 
bond  fide  changed   as  money  for  money  of  a 
different  denomination,  I  think   a  Question  of 
law  of  great  difficulty  would  arise.    Ii  that  were 
the  case  no  doubt  the  property  would  have  passed 
to  the  appellant,  but  the  operation  of  the  statute 
is  to  rovest  in  the  prosecutor,  on  conviction  of 
the  thief,  the  property  in  the  thin^  stolen,  not- 
withstanding that  the  property  in  it  has  passed 
effectively  U>  a  transferoe  as  oy  sale  in  market 
overt :  (Horwood  v.  Smith,  2  T.  R.  750 ;  Scatter^ 
good  V.  Sylvester,  15  L.  T.  Rep.  O.  S.  227;  15 
Q.  B.  506).    The  history  of  the  matter  is  to  be 
found  in  2  Hawkins's  Pleas  of  the  Crown,  p.  241. 
The  mero  fact  of  the  property  in  the  coin  having 
passed  would  not  thereforo  provent  the  statute 
operating,  and  it  is  curious  that  in  all  the  statutes, 
beginning  with  that  of  21  Hen.  8,  c.  11,  money 
stolen  is  placed  on  the  same  footing  as  chattels 
stolen.     Unless,  thereforo,  thero   is    something 
exceptional  in  the  way  in  which  property  in  money 
passes,  it  would  appear  that,  in  all  cases  whero 
hy  some  accident  the  particular  coin  or  coins 
stolen  could  be  identified  at  the  date  of  the  con- 
viction, the  person  then  owning  them  would  lose 
his  property  though  the  money  had  been  taken 
bond  fide.    But  we  have  to  consider  the  proviso 
which  was  in  the  statute  of  Geo.  4  as  well  as  in 
the  present  statute,  protecting  persons  who  had 
bond  fide  taken  a  negotiable  instrument.    Now, 
all  the  considerations  which  could  have  induced 
the  Legislature  to  protect  holders  of  stolen  nego- 
tiable instrumente  would  equally  apply  to  sto&n 
money  taken  bond  fide.    In  fact,  it  is  just  because 
bills  of  exchange,  &c.,  aro  like  curroncy  that  they 
aro  negotiable :  (see  Miller  v.  Bace,  ubi  sup.).    It 
may  be  that  the  Legislature  did  not  think  it 
necessary  to  protect,  by  including  them  in  the 
proviso,  persons  who  had  bond  fide  taken  stolen 
money,  because  in  the  groat  majority  of  cases  it 
would  be  impossible,  in  fact,  to  identify  the  money, 
so  that  only  in  raro  cases  would  protection  be 
wanted;  but  that  hardly  seems  satisfactory.    It 
seems  to  me  that  the   Legislature  must  have 
assumed  that  persons  having  bond  fide  taken  stolen 
money  did  not  come  witmn  the  statute.     The 
matter  is  very  doubtful,  but  on  the  whole  I  think 
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the  explanation  may  be  this :  It  may  be  that  the 
true  meaninfi^  of  the  saying  that  money  has  no 
ear-mark  is  that  when  current  coins  of  the  realm 
have  passed  bond  fide  from  hand  to  hand  as 
currency  and  as  money  they  are  considered,  for 
all  purposes  of  property  in  them,  not  to  be  identi- 
fiable. They  have  oeoome  merely  so  much  money 
in  the  possession  of  the  person  to  whom  they 
have  passed.  If  it  is  a  sovereign,  then  for  all 
purposes  of  the  property  twenty  shillings  or  eight 
nalz-crowns  are  the  le^  equivalent  of  the  sove- 
reign. If  the  payment  to  the  man  has  been  made 
in  error,  the  right  against  him  is,  as  a  rule,  merely 
to  recover  so  much  money,  and  not  the  identicid 
coins.  A  man  cannot,  as  a  rule,  be  convicted  of 
larceny  as  a  bailee  of  money :  (Beg,  v.  HasseU,  4 
L.  T.  Rep.  561 ;  8  Oox  0.  0.  401 ;  L.  &  0. 58).  Of 
course,  this  view  does  not  prevent  a  servant  or 
agent  being  liable  to  hand  over  identical  coins 
received  to  his  master.  The  point  only  arises 
upon  the  passing  of  the  coins  from  one  person  to 
aaother  as  monoy.  The  doctrine  that  money  has 
no  ear-mark,  whatever  it  means,  is  undoubtedly  a 
doctrine  of  our  law.  Lord  Mansfield,  in  Miller  v. 
Race,  criticised  the  expression,  not  as  being  in- 
correct, but  as  not  being  the  true  reason  why  the 
property  in  money  passed  on  transfer  indepen- 
dently of  the  title  of  the  transferror.  The  doctrine 
is  discussed  and  exnlained,  both  in  Taylor  v. 
Flumer  (3  M.  &  S.  562)  and  in  the  judgments  of 
Jessel,  M.R.  and  Thesiger,  L.J.  in  Re  HaUetVa 
Estate  (42  L.  T.  Rep.  421 ;  13  Oh.  Div.  696).  I 
think  the  view  which  I  have  expressed  as  to 
money  on  its  bein^  dealt  with  and  passed  as 
money  hoTid  fide  being  treated  in  law  as  having 
lost  its  identity,  and  being  merely  so  much  money 
in  the  hands  of  the  person  who  took  it,  is  really 
consistent  with  all  the  cases,  if  not  with  all  the 
dicta.  If  it  is  correct,  it  makes  the  100th  section 
of  the  Larceny  Act  1861  work  as  one  would 
expect.  I  cannot  think  that  if  a  thief  steals  a 
sovereign,  and  buys  some  article  of  small  value 
with  it  in  a  shop  and  goes  away  with  the  article 
and  the  chiinge,  and  then  by  reason  of  some  acci- 
dental circumstance,  such  as  the  shopkeeper 
happening  to  have  no  other  sovereign  in  his  till 
at  the  time,  the  coin  can  be  identified,  that,  upon 
conviction  of  the  thief,  the  shopkeeper  loses  his 
titie  to  the  sovereign.  I  iDcliue  to  think  that  the 
effect  of  the  lOObh  section  of  the  Larceny  Act,  so 
far  as  money  is  concerned,  is  limited  to  cases 
where  the  money  stolen  or  the  proceeds  of  it  are 
found  on  the  thief  or  in  the  possession  of  some 
one  taking  from  him  otherwise  than  by  the 
money  passinf?  as  currency.  When  the  statute 
of  Henry  YIIL  was  passed,  its  most  important 
effect  probably  was  the  same  as  the  effect  of  an 
appeal  and  writ  of  restitution  in  the  older  pro- 
cedare  (see  2  Hawkins's  Pleas  of  the  Orown, 
p.  241),  viz.,  to  prevent  forfeiture  to  the  Orown 
or  to  any  lord  having  right  to  waifs  or  estrays  or 
goods  of  felons ;  but  all  that  is  now  obsolete.  I 
nave  thought  it  right  to  discuss  the  questions  of 
law  which  were  argued  before  us,  but,  as  I  have 
already  said,  the  points  do  not  arise  upon  the 
inference  which  I  think  it  right  to  draw  from  the 
facts  stated.  I  think  that  the  appeal  must  be 
aisnussea.  Appeal  dismissed. 

Solicitors  :  for  the  appellant,  Harvey  Clifton,  for 
T.  Plumbridge,  Brighton ;  for  the  respondent,  Venn 
and  Woodcock,  for  T.  A.  Goodmany  Brighton. 


I  Tuesday,  AprU  25, 1899. 

(Before  Dabling  and  Oha^nnbll,  JJ.) 

Bastsb  (app.)  V.  London  and  Oouktt 
Pbintino  Works  (resps.).  (a) 

Master  and  servant  —  Dismissal  of  servant — 
Notice — Act  of  neglect  or  forgetfulness — Bight 
of  master  to  dismiss  without  notice. 

To  justify  a  master  in  dismisnng  a  servani  with- 
out notice  habitual  neglect  or  habitual  forget- 
fulness on  the  part  of  the  servant  in  the  per- 
formance of  his  duties  is  not  necessary.  The  ques- 
tion is  one  of  fact  and  degree  in  eachcase^  and 
one  act  of  forgetfulness  by  which  damage  is 
caused  to  a  valuable  machine  may  he  so  impor- 
tant as  to  justify  the  m,aster  in  aismMsingihe 
servant  without  notice, 

Oase  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Bow-street  police-court. 

On  the  11th  Jan.  1899  a  complaint  came  on 
for  hearing  before  the  magistrate  in  which  the 
appellant  claimed  4{.  8<.  from  the  respondents, 
for  two  weeks'  wages  in  lieu  of  notice. 

The  magistrate  dismissed  the  complaint,  and 
on  the  hearing  the  following  facts  were  proved : — 

On  the  16th  Dec.  1898,  the  appellant  was 
engaged  in  the  care  and  management  of  a 
printing  press  of  the  value  of  800Z.,  used  by  him  in 
the  respondents'  printing  business,  when  a  roller 
known  as  the  "top-rider"  jammed  under  the 
cylinder,  doing  damage  to  the  machine  to  the 
extent  of  30Z. 

Upon  being  asked  by  the  respondents'  manager 
for  an  explanation  of  the  cause  of  the  accident, 
the  appellant  stated  that  the  "top-rider"  had 
jumped  out  of  the  forks  in  which  it  should 
revolve. 

The  manager  believing  that  the  accident  was 
dae  to  the  appellant's  want  of  care,  and  that  he 
had  caused  it  d^  neglecting  to  place  ooe  end  of 
the  "  top-rider  "  m  the  forks  before  he  started  the 
machine  as  it  was  his  duty  to  do,  paid  the  appel- 
lant his  wages  up  to  that  day  and  dismissed  him 
without  notice. 

The  magistrate  was  satisfied  upon  the  evidence 
that  tbe  only  way  in  which  the  accident  could  have 
occurred  was  by  the  appellant's  forgetf  alness  to 
fix  the  end  of  the  "  top-rider  "  in  the  forks  before 
starting  the  machine,  notwithstanding  his  o«n 
strong  belief  that  he  had  done  so ;  and  he  held 
that  such  forgetfulness  in  the  performance  of  an 
important  part  of  his  daty  amounted  to  neglect 
which  justitied  his  dismissal  without  notice. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  so  holdiog. 

W.  M,  Thompson  for  the  appellant — ^Therewaa 
no  evidence  upon  which  the  magistrate  coald 
properly  come  io  the  conclusion  that  there  waa 
such  a  breach  of  dut^  on  the  part  of  the  appellant 
as  would  in  law  justify  the  master  in  dismissing 
him  without  notice.  There  was  in  this  case  merelj 
one  act  of  forgetfulness  by  the  appellant,  and  that 
is  not  sufficient.  To  justify  dismissal  without 
notice  there  must  be  something  amounting  to 
habitual  neglect,  and  a  single  act  of  neglect  is  not 
sufficient.  In  CaUo  v.  Brouneker  (4  0.  &  P.  518), 
which  was  a  similar  action  for  dismissing  a 
servant,  Parke,  J.  told  the  jury  that  if  there  was 
any  moral  misconduct,  wilful  disobedience,  or 
habitual  neglect  the  defendant  was  at  liberty  to 

<a)  Reported  by  W.  W.  ORR,  Esq.,  BRrriRt«r«l-Law. 
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part  with  the  plaintiff.  So,  in  Edwards  v.  Levy 
i^  F.  &  F.  94),  HiU,  J.  said :  "  As  to  neglect, 
altboQgh  habitual  neglect  wonld  be  a  good 
^rroiind  of  diamiasal,  there  is  no  evidence  of  it, 
and  an  oocasional  neglect  would  be  no  justifica- 
tion " ;  and  in  FiUieul  v.  Armsirong  (7  A  &  E. 
557)  it  was  held  that  where  a  schoolmaster  did 
mot  return  to  his  duties  after  the  holidays,  the 
master  was  not  justified  in  dismissing  him  with- 
out notice.  The  words  ''habitual  misconduct" 
or  "  habitual  forgetf ulness  '*  occur  in  these  and 
other  cases,  but  in  the  present  case  there  was 
nothing  which  could  be  so  described.  The  intro- 
dnction  of  complicated  machinery  makes  it  more 
difficult  for  a  servant  to  perform  his  duties  with- 
out mistakes,  and  the  mere  fact  that  one  mistake 
was  made  and  that  damage  was  done  is  not 
sufficient  to  justify  dismissal.  He  also  re- 
ferred to 

PMree  v.  Foster,  54  L.  T.  Bep.  664 ;  17  Q.  B.  Div. 
536. 

Colam  for  the  respondent.-  There  is  no  modem 
case  in  exact  similarity  to  the  present,  the  reason 
no  doubt  being  that  these  machines  have  come 
into  use  in  modem  times.  The  principle  is  well 
summed  up  in  Macdonell's  Master  and  Servant, 
where  he  savs  that  the  question  is  one  of  fact, 
and  is  whether  the  workman's  conduct  is  inju- 
rious to  the  master's  interest.  The  cases  in  which 
the  words  "  habitual  neglect "  occur  haye  no  refer- 
ence to  a  case  of  this  kind,  but  have  reference 
only  to  the  particular  classes  of  cases  in  which 
those  words  occur.  The  answer  to  the  appellant's 
argument  is  that  he  (the  appellant)  has  conducted 
himself  in  a  way  that  was  injurious  to  the  inte- 
rests of  his  master.  The  question  was  one  of  fact 
for  the  magistrate  to  deal  with,  and  he  has  dealt 
with  it  as  such,  and  has  found  as  a  fact  that  such 
forsetfulness  on  the  part  of  the  appellant  was  a 
sufficient  reason  for  dismissal.  If  the  case  were 
tried  by  a  jury  it  would  be  for  the  jury  to  find  as 
to  this  fact,  and  the  magistrate  has  the  same 
power. 

Dabung,  J. — I  am  of  opinion  that  the  decision 
of  the  magistrate  was  right.  [The  learned  jud^ 
stated  the  facts  and  the  finding  of  the  magis- 
trate.] It  has  been  argued  for  the  appellant  that 
mere  forgetfnlness  is  not  a  ground  for  dismissal, 
but  I  do  not  think  that  that  argument  is  well 
founded.  I  think  that  to  forget  to  do  something 
which  it  is  of  great  importance  that  the  servant 
should  remem^r  may  show  fiuch  a  disregard  to 
the  master's  Interests  as  amounts  to  neglect. 
Neglect  as  often  arises  from  forgetfulness  as 
from  anything  else;  and  if  the  forgetfulness 
he  with  respect  to  an  important  thing,  it  may,  in 
my  opinion,  well  be  good  ground  for  dismissing 
tbo  servant  without  notice.  To  forget  to  do  some 
trivial  or  not  very  important  thing  in  the  busi- 
ness is  not  enough  to  justify  dismissal ;  but  to 
forget  to  do  a  thing  which  if  it  be  not  done  may 
cause  serious  damage  or  injury  may  be  a  serious 
neglect  of  duty,  and  forgetfulness  of  that  kind 
may  be  most  serious,  and  may  justify  dismissal. 
Take  the  case  of  a  signalman  on  a  railway  who 
does  not  attend  to  his  signals.  That  would  be  a 
serious  matter,  and  yet  nobody  would  say  that 
his  omission  was  anything  but  forgetfulness;  but 
oould  it  be  said,  in  view  of  the  serious  conse- 
quences that  might  result,  that  such  forgetfulness 
was  not  a  serious  neglect  of  his  duty  i^    It  has 


been  argued  that  forgetfulness  is  not  enough 
unless  it  be  habitual  forgetfulness.  How  are  we 
to  say  how  many  instances  of  forgetfulness  will 
be  required  before  they  amount  to  such  neglect  as 
would  justify  dismissal  P  We  co\ild  not  possibly 
do  so.  The  question  must  depend  on  the  circum- 
stances of  each  case.  In  the  present  case  we 
have  a  machioe  worth  800Z.,  and  it  is  damaged  to 
the  extent  of  30Z.  by  the  appellant's  forgetf luness. 
I  think  that  was  evidence  of  neglect  to  justify 
dismissal.  But  it  is  said  that  the  machine  was  so 
complicated  that  a  mere  act  of  forgetfulness 
ought  not  to  be  sufficient.  That  argument  may 
operate  against  the  workmen  themselves,  as  one 
act  of  forgetfulness  on  the  part  of  one  of  them  in 
chaise  of  the  machinery  may  sacrifice  the  lives  of 
hundreds  of  them,  and  yet  it  is  gravely  contended 
that  forgetfulness  should  not  be  held  to  be  negli- 
gence unless  it  is  habitual.  I  am  unable  to  see 
that.  The  working  classes  themselves  are  more 
in  danger  of  sustaining  injuries  through  accidents 
caused  by  acts  of  forgetfulness  on  the  part  of 
those  in  charge  of  machineiy  than  any  other 
class,  and  when  we  consider  the  working  of  mines 
and  railways  in  this  country,  and  remember  that 
one  act  of  forgetfulness  may  cost  the  lives  of 
hundreds,  it  is  impossible  to  say  that  one  act  of 
forgetfulness  may  not  be  a  sufficient  reason  for 
dismissal,  or  that  forgetfulness  while  in  charge 
of  complicated  machinery  should  be  looked  upon 
with  leniency. 

Channsll,  J. — ^I  am  of  the  same  opinion.  It 
is  not  possible,  and  I  shall  not  attempt,  to  ^ve 
any  exact  de6nition  of  what  amount  of  forgetiol- 
ness  may  justify  dismissal  without  notice.  It 
certainly  depends  on  the  character  of  the  act  of 
forgetf diness  and  the  character  of  the  work  which 
the  workman  has  to  do.  I  think  it  is  a  question 
of  fact  and  degree  in  each  case,  and  the  magis- 
trate here  has  decided  that  the  forgetfulness  of 
the  appellant  in  the  performance  of  an  important 
part  of  his  duty  amounted  to  neglect  which 
justified  his  dismissal.  I  cannot  say  that  the 
magintrate  was  wrong  in  the  conclusion  he  came 
to.  I  think  the  question  is  one  of  fact  and 
degree  in  all  cases.  ^^^  dianUssed. 

Solicitor  for  the  appellant,  George  Jolly. 
Solicitors    for   the   respondents,    Powell   and 
Skues. 


Tuesday,  May  2, 1899. 

(Before  Dabling  and  Ghannell,  JJ.) 

Williams  (app.)  t;.  MagDonald  (resp.).  (a) 

Licensing — Closing  hours — BaUvoay  station — Sale 
of  liquor  at — Person  taking  ticket  in  order  to 
get  Uquor — Person  "arriving  at  or  departing 
from  station  by  train — Licensing  Act  1872 
(35  <fe  36  Vict,  c.  94),  a.  2&^Licensing  Act  1874 
(37  &  38  Vict.  c.  49),  s.  10. 

8ect.  10  of  the  Licensing  Act  1874  provides  that 
nothing  in  the  Act  as  to  hours  of  closing  ahaU 
preclude  the  sale  at  any  time,  at  a  railway 
station,  of  intoxicating  liquors  to  "persons 
arriving  at  or  departing  jrom  such  station  by 
railroad  "  : 

Held,  that  the  words  "  departing  from  such  station 
by  railroad "  mean  departinq  in  fact  from  the 
station,    and  consequently  that  a  person,  who 

(a)  B«ported  by  W  W.  Obb,  Eaq.,  B«niiter-At-lAW. 
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during  clonng  hours  enters  a  railway  station, 
obtains  a  ticket  and  who  in  fact  departs  from 
such  station  by  train  although  he  takes  such 
ticket  and  departs  by  the  train  solely  for  the 
purpose  of  obtaining  intoxicating  liquor  at  such 
station  before  he  departs,  is  a  person  "  depart- 
ing from  such  station  by  railroad "  toithin  the 
meaning  of  the  section,  and  is  entitled  to  be 
served  with  such  liquor,  whether  he  is  otherwise 
a  bonfl  fide  traveller  or  not,  and  if  so  supplied 
iffith  liquor  he  cannot  be  convicted  under  sect  25 
of  the  Licensing  Act  1872  of  obtaining  the 
liqiMr  by  "falsely  representing  himself  to  be  a 
traveller," 

Gasib  stated  by  justices  for  the  petty  sessional 
division  of  Aberavon  in  the  county  of  Glamorgan. 

An  information  was  laid  by  Alexander 
MacDonald,  inspector  of  police  (the  respondent), 
against  the  appellant,  charging  that  the  appel- 
Ifuit,  on  the  6th  Nov.  1898,  by  falsely  representing 
himjaelf  to  be  a  traveller  unlawfully  did  obtain 
from  the  Bhondda  and  Swansea  Bay  Railway 
Company  at  their  refreshment  rooms  at  Cymmer 
railway  station  certain  intoxicating  liquor,  to  wit, 
beer,  in  contravention  of  the  provision  of  sect.  25 
of  the  Licensing  Act  1872. 

The  justices  heard  the  information  on  the  14th 
Nov.  1898,  and  after  hearing  the  evidence  they 
convicted  the  appellant  of  the  offence  under 
sect.  25  of  the  Licensing  Act  1872  and  fined  him 
in  the  sum  of  Ss,  and  costs. 

The  facts  proved  or  admitted  were  as  follows : — 
The  Rhondda  and  Swansea  Bay  Railway  Com- 

Eany  were    duly   licensed   to    sell   intoxicating 
quor  in  their  refreshment  rooms  at  the  station 
at  Cymmer. 

On  Sunday,  the  6th  Nov.  1898,  the  appellant 
was  in  the  refreshment  rooms  at  Cymmer  station 
at  9.40  a.m.,  and  the  appellant  represented  that 
he  intended  to  depart  from  the  said  Cymmer 
station  by  railroad  to  Blaengwynfi,  another  station 
on  the  Rhondda  and  Swansea  Bay  Railway,  two 
miles  distant  from  Cymmer  station,  and  asked 
for  and  obtained  from  the  servant  of  the  com- 
pany in  charge  of  the  refreshment  rooms  a  glass 
of  beer. 

The  appellant  then  had  and  produced  to  the 
respondent  at  his  request  a  ticket  from  Cymmer 
station  to  the  Blaeas^wynfi  station,  and  he  did 
in  fact  depai*t  from  Cymmer  station  by  the  train 
leaving  for  Blaengwynfi  at  9.48  a.m. 

The  place  where  the  appellant  lodged  during 
the  night  previous  to  the  6th  Nov.  1898  was 
within  three  miles  of  the  refreshment  rooms.  The 
appellant  was  not  a  bond  fide  traveller  at  the  time 
he  entered  the  refreshment  rooms  and  obtained 
the  glass  of  beer,  and  he  obtained  his  ticket  and 
entered  the  train  as  aforesaid  for  the  purpose  of 
obtainiuff  intoxicating  liquor  at  the  refreshment 
room  before  starting. 

It  was  contended  on  behalf  of  the  appellant 
that,  as  he  was  a  person  intending  to  depart  by 
train,  he  was  entitled  to  ask  for  and  to  be  supplied 
with  the  glass  of  beer  as  aforesaid,  and  that  the 
provisions  as  to  bond  fide  travellers  in  sect.  10  of 
the  Licensing  Act  1874  did  not  apply  to  his  case ; 
and  also  that  upon  the  facts  toe  appellant  had 
not  committed  any  offence  against  the  provisions 
of  the  10th  section  and  could  not  be  prosecuted 
or  convicted  under  such  section  or  under  sect.  25 
of  the  Licensing  Act  1872. 


The  justices  were  of  opinion  and  detennxned 
against  these  contentions  that,  inasmuch  as  the 
appellant  had  lodged  within  three  miles  of  the 
refreshment  rooms  during  the  previous  nighty  he 
was  not  a  bond  fide  traveller,  and  that  he  obtained 
his  ticket  and  departed  by  the  train  for  the  pur- 
pose of  obtaining  intoxicating  liquor  before 
starting,  and  that  he  had  no  right  to  ask  for  and 
to  be  supplied  with  the  beer,  and  that  on  the  facts 
stated  he  was  guilty  in  law  of  the  offienoe 
charged,  and  they  convicted  and  fined  him  as 
before  stated. 

The  question  for  the  opinion  of  the  court  was 
whether  the  determination  and  conviction  w^ere 
right  in  law. 

The  Licensing  Act  1872  (35  &  36  Vict  c  94) 
provides  : 

Sect.  25.  Every  person  who  by  falsely  repreaentiiig 
himself  to  be  a  traveller  or  a  lodger  bajs  or  obtains,  or 
attempts  to  bay  or  obtain,  at  any  premises  any  intoxicat- 
ing liquor  during  the  period  daring  which  sooh  premises 
are  closed  in  porsnuioe  of  this  Act  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

The  Licensing  Act  1874  (37  &  38  Vict  c  49) 
provides : 

Sect.  10.  Nothing  in  this  Act  or  in  the  principal  Aei 
contained  shall  preclade  a  person  lioenaed  to  sell  any 
intoxicating  liqaor  to  be  consumed  on  the  premieee  frosn 
selling  each  liqaor  at  any  time  to  bond  fide  travellera  or 
to  persons  lodging  in  his  house.  Nothing  in  this  Act 
contained  as  to  h^urs  of  closing  shall  preclade  the  sale 
at  any  time  at  a  railway  station  of  intoxicating  liqaorB 
to  persons  arriving  at  or  departing  from  such  station  by 
railroad.  ...  A  person  for  the  porpoaes  of  this 
Act  and  the  principal  Act  shall  not  be  deemed  to  be  a 
bond  fide  traveller  unless  the  place  where  he  lodged 
daring  the  preceding  night  is  at  least  three  miiei 
distant  from  the  place  where  he  demands  to  bo  supplied 
with  liqaor,  &c. 

The  Sunday  dosing  (Wales)  Act  1881  (44  A 
45  Vict.  c.  61)  provides  that  premises  where 
intoxicating  liquors  are  sold  shall  be  closed 
during  the  whole  of  Sunday,  and  sect.  4  pro- 
vides : 

Nothing  in  this  Act  contained  shall  predade  tiie  sale 
at  any  time  at  a  railway  station  of  intozicatiog  liqaon 
to  persons  arriving  at  or  departing  from  such  station  by 
railway. 

8,  T.  Evans  for  the  appellant. — Upon  the  find- 
ings of  the  justices  the  conviction  was  clearly 
wrong.  The  charge  against  the  appellant  was 
under  sect.  25  of  the  Licensing  Act  1872  for 
falsely  representing  himself  to  be  a  traveller,  and 
the  short  point  is  whether,  under  the  Licensing 
Acts,  railway  travellers  are  in  the  same  position 
as  bond  fide  travellers.  I  submit  they  are  totally 
diffei^nt  classes  and  are  differently  ti^eated  in 
these  Licensing  Acts,  and  that  none  of  the  provi- 
sions as  to  distances  relating  to  bond  fide  travel- 
lers apply  to  travellers  by  railway.  The  justices 
were  of  opinion  that,  as  the  appellant  had  lodged 
dui*ing  the  previous  night  wiihin  three  miles  of 
the  refreshment  rooms,  he  was  not  a  bond  fi^ 
traveller,  and  was  therefore  not  entitled  to  be 
supplied.  In  that  they  were  wrong,  as  the  provi- 
sions relating  to  bond  fide  travellers,  have  no  appli- 
cation at  all  to  persons  arriving  at  or  departing 
from  a  station  by  train.  They  confused  the 
previous  part  of  sect.  10  of  the  A<*.t  of  1874,  which 
relates  to  bond  Ude  travellers,  with  the  part  of  the 
section  coming  immediately  after  dealing  with 
the  supply  of  liquors  at  a  railway  station  to 
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penoofl  ''arriving  at  or  departing  from  such 
Mdaa  by  railroad."  Bond  fide  travellerB  are 
dealt  with  in  one  part  of  the  section,  and  railway 
traYellers  are  dealt  with  in  another  and  separate 
part  of  the  section,  so  that  they  are  two  distinct 
elapnofl,  and  separate  considerations  apply  to  each 
class.  It  is  not  necessary  that  a  person  should 
sleep  during  the  previous  night  three  miles  from 
die  station  in  order  to  entitle  himself  to  be  served 
at  the  station.  If  that  were  neceessuy,  the  whole 
object  of  having  refreshments  at  railway  stations 
wcHild  be  defeated,  as  a  person  might  sleep  only 
a  few  yards  from  the  refreshment  rooms,  and  if 
he  were  departing  by  the  train  for  a  Ions  joumer 
he  could  not  before  departing  be  snpj^ed  with 
refreshments.  A  similar  provision  for  railway 
travellers  or  "persons  arriving  at  or  departing 
from  such  station  by  railroad"  was  made  in  sect.  10 
of  the  Public  House  Closing  Act  1864  (27  &  28 
Yict  c.  64),  repealed  by  the  Act  of  1872.  The 
appellant  represented  that  he  was  about  to 
depart  by  train,  and  he  did  in  fact  so  depart, 
and  that  is  sufficient.  The  words  of  the  section 
are,  "  persons  arriving  at  or  departing  from  such 
station.''  These  words  are  in  the  disjunctive 
form,  "  arriving  at "  or  *'  departing  from,"  and 
if  a  person  comes  within  one  or  other  of  these 
classes  he  is  a  traveller  and  entitled  to  be  served, 
and  the  words  "departing  from"  must  be  read 
as  "about  to  depajt  from"  the  station.  The 
appellant  having  t<&ken  his  ticket  was  a  person 
departinjD^  from — ^that  is,  about  to  depart  trom — 
tlie  station,  and  he  was  therefore  a  traveUer 
{Fiaher  v.  Howard,  11  L.  T.  Bep.  373),  and  it  is 
whoUy  immaterial  whether  he  was  or  was  not  at 
the  time  a  bond  fide  traveller  or  represented  him- 
self as  such,  or  whether  or  not  he  took  his  ticket 
merely  for  the  purpose  of  having  a  drink,  pro- 
vided he  in  fact  went  by  train.  The  railway 
oompany  committed  no  offence  in  selling  the 
beer  (Copley  v.  Burton,  22  L.  T.  Bep.  888; 
L.  Bep.  o  0.  P.  489),  but  it  is  said  the  appel- 
lant did  oommit  an  offence  in  baying.  The 
jostices  were  wrong,  and  the  conviction  ought  to 
oeqoasbed. 

J.  E,  Bankee  for  the  respondent. — If  this  con- 
viction be  set  aside  this  important  result  will 
follow,  that  a  person  might  take  a  ticket  for  one 
penny  and  he  might  thereby  get  one  or  more 
glasses  of  beer  at  the  railway  station  for  the 
ordinary  cost  of  the  beer  plus  one  penny.  This 
place  being  in  Wales,  the  Welsh  Sunday  Closing 
Act  applies,  and  the  provisions  of  the  Licensing 
Acts  1872  and  1874  are  made  applicable,  and 
sect  4  of  the  Act  contains  the  same  provision  as 
to  railway  travellers  as  is  contained  in  sect.  10  of 
the  Act  of  1874.  The  question  is,  what  is  meant 
by  "  arriving  at  or  deputing  from  the  station  "  in 
fleet  10.  Those  words  have  to  be  taken  in  con- 
junction with  the  words  in  sect.  25  of  the  Act  of 
1872,  "falsely  representing  himself  to  be  a 
traveller  " ;  so  that  to  be  entitled  to  be  supplied 
the  person  must  be  a  traveller,  and  he  must  also  be 
a  person  who  is  departing  from  the  station  by 
train.  It  is  not  enough  that  a  person  should  be  a 
person  arriving  at  or  departing  from  the  station 
by  train ;  he  must  in  addition  be  a  **  traveller  " ; 
and  the  justices  are  entitled  to  consider,  and  in 
tact  ought  to  consider,  the  question  whether  the 
person  was  a  traveller,  as  well  as  a  person  arriving 
at  or  departing  from  the  station  by  train.  If  so, 
they  have  to  consider  whether  the  pei*son  is  a 


traveller  in  the  ordinary  sense ;  whether  he  comes 
to  the  station  in  any  fair  sense  as  a  traveller  band 
fide  intending  to  depart  from  the  station.  Two 
classes  of  cases  migut  arise — first,  that  a  person 
went  to  the  station  and  bought  a  ticket  but  did 
not  intend  to  go  by  train ;  in  such  case  he  would 
not  in  any  sense  be  a  person  departing  from  the 
atoUon ;  or.  again,  ha  might  buy  the  ticket  and  go 
by  the  train  merely  for  the  purpose  of  getting  a 
drink,  as  the  justices  have  found  in  this  case,  in 
which  case  also  he  would  not  be  a  traveller,  and 
would  not  be  a  person  departing  from  the  station 
bv  train.  It  was  a  matter  for  the  consideration 
oi  the  justices  whether  this  man  would  have  gone 
by  the  train  at  all,  if  the  inspector  had  not  conie 
in.  The  mere  fact  that  a  person  has  travelled 
three  miles  does  not  make  him  a  bond  fide  traveller 
within  the  Licensing  Laws : 

Penn  v.  Alexander,  68  L.  T.  Bep.  355 ;  (1893)  1 
Q.  B.  522. 

That  case  applied  to  bond  fide  travellers,  but  the 
same  principle  applies  to  railway  travellers.  Tne 
mere  fact  that  a  person  intends  to  go  by  train 
does  not  make  the  person  a  traveller,  and  if  the 
sole  reason  of  his  going  by  train  is  to  get  drink 
then  he  is  not  a  traveller,  no  matter  how  many 
miles  he  may  travel.  To  bring  himself  within 
the  clause  the  person  must  be  in  the  first  place  a 
traveller,  and  then  he  must  be  a  ti*aveller  bond 
fide  intending  to  depart  from  the  station. 

8.  T.  Evans  in  reply. 

Darling,  J. — In  this  case  the  appellant  went 
to  a  railway  station  in  Wales  and   during  the 
time  the  public<houses  were  closed  obtained  a 
ticket  which  entitled  him  to  travel  to  a  place  some 
two  miles  ofiE  on  the  railway,  and  the  magistrates 
have  found  that  he  took  this  ticket  and  departed 
by  the  train ;  but  they  have  also  found  that  he 
obtained  this  ticket  and  departed  by  the  train  for 
the    purpose    of    obtaining    intoxicating    liquor 
before  starting.    It  was  said  that  he  had  been 
wrongly   convicted  because  it  was  provided    in 
sect  10  of  the  Licensing  Act  1874  that  nothins^^  iii 
the  Act  as  to  hours  of  closing  should  preclude 
the  sale  at  any  time,   at  a  railway  station,  of 
intoxicating  liquors  "to  persons  arriving  at  or 
departing  from  such  station  by  railroad.''    This 
man  was  charged  under  sect.  25  of  the  Licensing 
Act  1872  with  falsely  representing  himself  to  be 
a  traveller;  and  if  he  had  falsely  represented  him- 
self to  be  a  traveller   and  had  got  drink  at  a 
railway  station  at  a  time   when   public-houses 
ought  to  be  closed,  I  do  not  think  that  anything 
in  sect.  10  of  the  Act  of  1874  would  have  availed 
to   save   him.    But  as  a  matter  of  fdct  he  did 
depart  fi'om  the  station  by  ti*ain,  and  the  section 
entitled  him  to  be  served  with  liquor  if  he  arrived 
at  or    departed    from    the  station  by  railroad. 
Those  words  are  equivalent   to    this — that  the 
person  who  is  to  be  supplied  must  be  a  person 
who  is  departing  from  the  station  by  railroad — 
that  is,  a  person  who  is  about  to  depart  by  train — 
because  if  he  is  to  be  supplied  on  departing  he 
must  be   supplied   before    departing   from   the 
station.    In  this    case    the   appellant   certainly 
travelled  by  railway,  but  it  was  contended  that 
he  was  not  a  traveller  within  the  real  meaning  of 
the  word  "  traveller."    I  do  not  wish  to  use  the 
term  "  bond  fide  traveller "  in  this  case,  as  that 
expression  applies  specially  to  another  branch  of 
the   section   which    goes  to   exempt  bond  fide 
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traveller  from  the  operation  of  the  spction.  ] 
Then  the  point  comes  to  this  aaestion — Is  the 
appellant  a  traveller  at  allP  is  he  a  person 
about  to  depart  bj  train  P  It  was  said  tnat  he 
was  not,  because  he  did  not  need  to  depart  by 
train  when  he  bought  the  ticket ;  that  when  he 
had  obtained  his  ticket  and  did  depart  bj  train 
he  did  so  for  the  purpose  of  obtaining  intoxicat- 
ing liquors.  I  find  nothing  in  the  Act  which  says 
that  a  traveller  must  be  a  traveller  for  a  particular 
purpose,  that  he  must  be  a  traveller  engaged  on 
business,  and  that  he  must  not  be  engaged  on 
pleasure,  and  the  only  pleasure  of  some  people  is 
to  drink.  I  cannot  see  that  a  person  ceases  to  be 
a  traveller  because  he  takes  a  ticket  and  makes  a 
jouraey  with  the  object  of  having  a  drink  at  the 
station  from  which  he  is  starting,  and  one 
possibly  when  he  arrives  at  a  station  at  the  end 
of  his  journey,  and  a  second  drink  at  the  same 
station  before  he  returns.  I  cannot  say  that  by 
reason  of  doing  that  a  person  fraudulently  or 
falsely  represents  himself  to  be  a  traveller 
because  he  never  was  a  traveller  at  all.  If  what 
Mr.  Bankee  had  suggested  had  happened ;  if  he 
had  taken  a  ticket,  never  intending  to  travel,  and 
in  fact  had  never  gone  at  all,  then  he  would  not 
have  been  a  traveller,  and  he  would  not  have  been 
a  person  arriving  at  or  departing  from  a  station 
by  railway.  The  appellant  was  a  person  who, 
whatever  his  motive  may  have  been  for  departing, 
did  in  fact  depart  from  the  station  by  the  railway, 
and  therefore  he  could  not  possibly  be  said  to  be 
a  pei'son  falsely  representing  himself  to  be,  what 
in  fa^t  he  actualiv  was,  namely,  a  traveller.  I 
think,  therefore,  that  the  appeal  must  be  allowed 
and  the  conviction  quashed. 

Channsll,  J. — I  also  think  that  the  appeal 
must  be  allowed  and  the  conviction  quashed. 
The  second  clause  of  sect.  10  of  the  Licensing  Act 
of  1874  says  that  nothing  in  the  Act  as  to  hours 
of  closine  shall  preclude  the  sale  at  a  railway 
station  of  intoxicating  liquors  to  persons  arriving 
at  or  departing  from  such  station  by  railroaa 
That  section  must  be  read  as  saying  that  persons 
arriving  at  or  departing  from  a  railway  station 
are  for  the  purposes  of  tneir  being  supplied  with 
liquors  at  that  station  bond  fide  travellers  within 
the  meaning  of  the  Act.  If  the  person  was  not 
in  fact  deps^ing  from  the  station — that  is  to  say, 
about  to  depart  from  the  station — at  the  time  he 
was  supplied,  then  he  would  not  be  entitled  to  be 
supplied,  or  be  a  bond  fide  traveller,  or  a  traveller 
at  all.  There  would  have  been  very  little  diffi- 
culty if  the  magistrates  had  found  that,  when  the 
appellant  was  TOing  supplied  with  liquor  he  never 
intended  to  ^o  by  train,  and  that  he  only  intended 
to  go  by  tram  because  a  police  inspector  came  in 
afterwards.  In  those  circumstances  I  should 
think  that  the  conviction  would  have  been  right ; 
but  I  cannot  see  that  the  magistrates  have  found 
that,  and  I  do  not  think  that  there  is  anything 
in  their  findings  consistent  with  their  having 
intended  that.  The  appellant  was  therefore,  in 
fact,  a  person  departing  from  the  station  by  rail- 
way, and  was  therefore  a  person  entitled  to  be 
served.  The  latter  part  of  the  same  section — 
f>ect.  10 — ^is  easy  to  construe  under  the  circum- 
stances, because  if  the  proprietor  of  the  refresh- 
ment rooms  at  the  station  had  been  prosecuted 
for  serving  the  appellant,  and  had  proved  that 
the  appellant  had  represented  himself  to  be 
departmg  by  the  tnun,  when  in  fact  he  was  not» 


and  if  the  proprietor  had  taken  all  reaaonable 

Erecautions  to  ascertain  whether  or  not  the  appel- 
ant was  so  departing  by  train  and  believed  that 
he  wa9  so  departing,  then  I  think  that  the  licence- 
holder  would  come  within  the  protection  of  the 
provision  in  the  latt«>r  part  of  the  section,  andtlie 
proper  course  to  take  would  be  to  prosecute  tbm 
person  supplied,  under  sect.  25  of  the  LiceDsiD^ 
Act  of  1872,  for  falsely  representing  himself  or 
pretending  that  he  was  a  person  departing  froia 
the  station  by  the  train.  With  that  reading  I 
think  the  whole  section  becomes  consistent  and 
leaves  no  defect.  It  is  quite  true  that  it  leaves 
it  open  to  a  person  to  travel  to  a  station  a  mile  or 
two  miles  or  any  other  distance  off,  when  his  real 
motive  is  to  get  a  drink ;  but  nobody  could  so 
draw  an  Act  of  Parliament  that  it  would  not  be 
possible  for  some  person  or  other  to  evade  it,  or 
keep  himself  outeide  it,  and  that  is  what  this  min 
seems  to  have  succeeded  in  doing.  On  the 
findings  of  the  magistrates  in  this  case,  I  think 
that  the  conviction  must  be  quashed. 

Appeal  aUovoed.    ConvicHan  qutuhed. 

Solicitors  for  the  appellant,  Bell,  Brodrick,  and 
Gray,  for  Cuthbertson  and  Powell,  Neath. 

Solicitors  for  the  respondent,  NorrU,  AUenM^ 
and  Chapman,  for  Tennant  and  Jones,  Aberavon. 


Tuesday,  May  2, 1899. 

(Before  Dablinq  and  Chaknbll,  JJ.) 

Rsa.  t;.  Datbt  and  othebs  (Justices),  (a) 

Puhlie  hedlih — Infectious  diseases — Order  of  re* 
moval  to  hospital — Obstruction  of  execution  of 
order — Proceedings  for — Power  of  justices  to 
inquire  into  validity  of  order — Public  HeaUh 
Act  1875  (38  &  39  Viet.  c.  55),  s.  124. 

On  the  hearing  of  an  information  against  a  person 
for  obstructing  the  execution  of  an  order  made 
under  sect,  124  of  the  Public  Health  Act  1875 
for  the  removal  to  a  hospital  of  a  person  suffering 
from  a  dangerous  infectious  disease,  it  is  not 
open  to  the  justices  to  go  behind  the  order  or 
inquire  into  its  validity  or  the  cireumstanees 
under  which  it  was  made,  and  the  justices  am 
bound  to  convict  if  in  fact  there  has  been  an 
obstruction  of  the  order. 

Bulb  for  a  mandamus  to  certain  justioes  of  the 
peace  for  the  county  of  Glamorgan  to  state  and 
sign  a  case  for  the  opinion  of  the  court. 

An  information  was  preferred  by  William 
Bisbop,  inspector  of  nuisances  to  the  Margam 
Urbaji  District  Council,  against  one  Mrs.  Skyrme 
for  having,  on  the  30th  Deo.  1898,  obstructed  the 
execution  of  an  order  of  one  of  Her  Majesty's 
justices  of  the  peace,  based  on  the  certificate  of  a 
duly  qualified  medical  practitioner,  for  the  removal 
of  a  child  of  Mrs.  SWrme  then  suffering  from  a 
dangerous  infectious  disorder,  to  wit>  scarlet  fever, 
and  being  then  without  proper  lodging  or  accom- 
modation, to  a  suitable  hospital  within  the  district 
of  the  council. 

The  summons  was  heard  on  the  9th  Jan.  1899 
by  three  jubtices  sitting  at  Aberavon,  and  the  fol- 
lowing facts  were  proved  or  admitted  during  the 
hearing  of  the  case . — 

On  the  6th  Dec.  1898  the  defendant  Mrs. 
Skyrme,  who  was  the  wife  of  a  working  man,  at 
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the  BQggestion  of  the  medical  officer  of  health  for 
the  district,  allowed  her  child  to  be  removed  to 
the  Infections  Diseaaee  Hospital  of  the  Margam 
Urban  District  Council,  and  the  child  remained 
there  until  the  28th  of  the  same  month,  and  on 
the  latter  date  the  defendant  went  to  the  hospital 
and  carried  her  child  home.  The  caretaker  of  the 
hospital  had  been  seen  by  tbe  defendant's  husband 
going  home  drunk  on  the  preoedins  night  or  the 
night  before,  and  the  matron  had  admitted  to  the 
district  council  that  this  was  true. 

It  was  proved  to  the  satisfaction  of  the  court 
that  the  child  while  in  the  hospital  was  seen  by 
the  defendant  ruauing  across  a  wet  room  in  bare 
f^t^  and  that,  after  the  return  of  the  child  home, 
the  medi<»l  practitioner  who  signed  the  certificate 
for  her  removal  to  the  hospital  said  that  if  the 
child  was  kept  warm  for  two  or  three  days  she 
would  be  well,  and  had  told  the  defendant,  the 
mother  of  the  child,  that  there  was  proper  lodging 
and  accommodation  for  the  child  in  the  def  endant*s 
house ;  that  the  child  was  kept  in  a  room  at  the 
end  of  a  long  passage  apart  from  the  other  part 
of  the  house,  and  that  this  room  was  properly 
disinfected  according  to  the  instructions  of  the 
medical  offioer ;  that  there  was  a  fire  in  the  room 
and  the  child  properly  attended  to,  and  that  dis- 
infectants were  used. 

On  the  dOth  Dec.  1898,  upon  the  certificate  of 
a  medical  practitioner  that  the  child  was  suffering 
from  a  dangerous  infectious  disorder  and  was 
without  proper  lodging  and  accommodation  and 
OQght  to  be  forthwith  removed  to  the  Margam 
hospital  or  sanatorium,  a  justice  of  the  peace 
made  an  order  under  sect.  124  of  the  Public 
Health  Act  1875  for  the  removal  of  the  child 
forthwith  to  the  hospital. 

It  was  proved  that  the  defendant  had  no  notice 
of  the  intended  application  for  the  order  for  the 
removal  of  the  child  to  the  hospital,  and  that  after 
the  leoeipt  of  the  order  she  called  in  the  services 
of  an  independent  medical  man,  who  certified  that 
there  was  no  danger  of  infection  if  the  child  were 
properly  anointed. 

In  support  of  the  summons  evidence  was  given 
d  the  making  of  the  order  for  removal,  and  of 
disobedience  and  obstruction  of  the  execution  of 
the  order  by  itie  defendant. 

On  behalf  of  the  defendant  it  was  not  denied 
that  the  order  was  made,  or  that  the  defendant 
had  disobeyed  and  obstructed  the  execution  of 
the  order;  but  the  solicitor  for  the  defendant 
disputed  the  validi'^^  of  the  order,  and  by  cross- 
examination  of  the  mspector,  who  was  called  as  a 
vitneps,  sought  to  show  that  the  accommodation 
provided  at  the  house  of  the  defendant,  the  mother 
of  ibd  child,  was  sufficient,  and  that  the  hospital 
mentioned  in  the  order  was  not  properly  con- 
dacted,  and  upon  these  grounds  the  solicitor  for 
the  d^endant  sousht  to  justifv  the  defendant's 
disobedience  and  obstruction  oz  the  execution  of 
the  order. 

The  solicitor  for  the  complainant  objected  to  the 
croes^xamination  of  the  inspector,  and  con- 
tended that  it  was  not  open  to  the  court  on  the 
hearing  of  the  summons  to  go  behind  or  inquire 
into  the  validity  of  the  order  of  the  magistrate 
made  under  sect.  124  of  the  Public  Health  Act 
1875  for  the  removal  of  the  child,  or  to  inquire 
whether  there  was  a  ]»roper  hospital  or  not. 

Two  of  the  three  justices  overruled  these  ob- 
jections, and  found  as  a  fact  that  there  was  no 


suitable  hospital  for  the  reception  of  the  child 
provided  witnin  the  district,  and  that  the  defen- 
dant had  provided  proper  lodging  and  accommo- 
dation for  the  child,  and  upon  this  evidence  they 
dismissed  the  summons.  The  chairman  (Mr. 
Davey),  however,  was  of  opinion  that  the  validity 
of  the  order  could  not  be  gone  into  or  contested, 
and  that  the  defendant  ought  to  have  been  con- 
victed, having  regard  to  the  decision  in  the 
case  of  Booker  v.  Taylor,  reported  in  the  Times, 
the  21st  Nov.  1882,  but,  the  majority  of  the  court 
being  of  opinion  that  the  information  should  be 
dismissed,  the  information  was  dismissed  accord- 
ingly. 

The  solicitor  for  the  complainant  subsequently 
applied  to  the  court  to  state  and  sign  a  case  upon 
the  point  of  law  as  to  whether  the  court  could 
enter  into  the  question  as  to  tbe  validity  qf  the 
order  of  the  justioes,  or  could  inquire  whether 
there  was  a  suitable  hospital. 

The  majority  of  the  justices  declined  to  state  a 
case,  because  they  thought  from  the  decision 
in  Diss  Urban  Sanitary  Authority  v.  Aldrich 
(36  L.  T.  Rep.  663 ;  2  Q.  B.  Div.  179)  that  they 
had  no  power  to  state  a  case,  and  that  Ex  parte 
Schofield  (64  L.  T.  Rep.  780;  (1891)  2  Q.  B.  428) 
also  showed  that  it  was  not  proper  to  grant  a 
case  upon  tbe  refusal  of  the  lustices  to  convict 
under  the  Public  Health  Act  1875,  and  they  were 
of  opinion  that,  as  they  had  found  as  a  fact  that 
there  was  no  proper  hospital  for  the  reception  of 
patients  within  the  meaning  of  the  Act  and  that 
the  patient  was  provided  with  proner  lodging  and 
accommodation,  the  court  woula  not  interfere 
with  such  a  finding.  They  also  stated  in  their 
affidavit  that  they  were  reluctant  to  put  the 
defendant  and  her  husband,  who  is  a  working 
man,  to  farther  expense  in  litigation  as  if  proper 
care  were  taken  of  the  hospital  in  future  there 
would  be  no  need  for  similar  proceedings,  and 
they  suggested  that  the  matter  could  be  finally 
decided  upon  the  hearing  of  the  rule  for  a  man- 
damus without  the  necessity  of  stating  a  case. 

The  above  rule  for  a  mandamus  was  tiien  applied 
for  at  the  instance  of  the  complainant. 

The  PubHc  Health  Act  1875  (38  &  39  Vict.  c.  55) 
enacts: 

Sect  124.  Where  any  suitable  hospital  or  place  for 
the  reoeption  of  the  siok  is  provided  within  the  distriot 
of  a  local  authority,  or  within  a  oonvenient  distance  of 
snch  distriot,  any  person  who  is  suffering  froni  any 
dangerous  infeotioas  disorder,  and  ia  without  proper 
lodging  or  aooommoda^ion,  or  lodged  in  a  room  occupied 
by  more  than  one  family,  .  .  .  may,  on  a  certificate 
signed  by  a  legally  qualified  medical  practitioner,  and 
with  the  consent  of  the  superintending  body  of  snch 
hospital  or  place,  be  removed,  by  order  of  any  jastioe, 
to  such  honpital  or  place  at  the  coat  of  the  local  aatho- 
rity.  ...  An  order  under  this  seotion  may  be 
addreesed  to  such  constable  or  officer  of  the  local 
authority  as  the  justice  or  local  authority  making  the 
same  may  think  expedient ;  and  any  person  who  wilf ally 
disobeys  or  obstructs  the  execution  of  such  order  shall 
be  liable  to  a  penalty  not  exceeding  ten  pounds. 

8.  T.  Eoans  showed  cause. — The  proceedings 
here  were  under  sect.  124  of  the  Public  Health 
Act  1875,  and  under  that  section  an  order  was 
made  for  the  removal  of  the  child  to  the  hospital. 
That  order  was  made  e»  parte,  and  without  any 
notice  to  the  mother  of  the  child.  The  mother 
disobeyed  and  obstructed  the  execution  of  that 
order,  and  proceedings  were  then  taken  against 
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her  before  the  justioee  for  such  disobedience  to 
and  obstrnction  of  the  order  of  remoTal.  The 
question  therefore  is  whether  or  not  npon  the 
hearing  of  such  a  summons  for  obstructing  the 
execution  of  the  order,  the  justices  can  go 
behind  the  order  and  enter  into  its  TsJiditj,  or 
inquire  into  the  circumstances  of  the  case  under 
which  the  order  was  made.  The  justices  were 
right  in  deciding  that  they  had  power  to  go 
behind  the  order  and  inquire  into  the  facts  and  to 
say  upon  those  facts  whether  an  order  ought  to  be 
made.  The  case  of  Booker  ▼.  Taylor  (reported  in 
the  Times  of  the  21st  Not.  1882,  and  referred  to 
in  Lumley's  Public  Health,  5th  edit.,  p.  144,  note  (t), 
and  in  Glen's  Public  Health,  12th  edit.,  p.  238) 
was  cited  before  the  justices.  In  that  case  there 
had  been  an  order  for  the  remoyal  of  a  child 
under,  this  section.  The  mother  of  the  child 
resisted  the  removal,  and  was  summoned  for  so 
doing.  At  the  hearing  the  magistrates  entered 
into  the  validity  of  the  order  and  declined  to 
convict,  but  the  court  held  they  were  wrons  in 
80  doiog ;  that  they  had  no  right  to  go  behind 
the  order  and  enter  into  its  validity,  and  that 
they  were  bound  upon  the  evidence  to  convict  if 
there  had  been  an  obstruction.  If  that  case  be 
rightly  decided,  it  is  tantamount  to  saying  that  a 
person  can  be  convicted  of  a  criminal  offence 
without  having  committed  an  offence  at  all,  and 
without  being  heard  at  all.  The  section  lays 
down  certain  preliminary  conditions  that  have 
to  be  fulfilled,  as  that  a  suitable  hospital  has 
been  provided  and  that  proper  accommodation 
has  not  been  provided  for  the  child,  and  it  is  a 
very  strong  thing  to  say  that  an  order  may  be 
made  under  the  section — an  order  which  is  to  be 
made  ex  parte  and  without  notice  to  the  person 
interested — without  hearing  the  facts  so  as  to 
ascertain  whether  the  conditions  of  the  section 
have  been  complied  with.  [Ohannkll,  J. — ^A 
similar  thing  takes  place  in  reference  to  cases  as 
to  unsound  meat ;  there  is  a  power  to  seize  it.  In 
such  cases  it  is  necessary  to  act  promptly,  and  in  the 
ca^es  of  infectious  diseases  it  is  equally  necessary  to 
act  promptly.]  There  is  no  appeal  in  these  cases, 
and  therefore  the  court  is  not  bound  by  the  deci- 
sion in  Booker  v.  Taylor  {ubi  sup.),  which  is  merely 
the  decision  of  a  court  of  co-ordioate  jurisdiction. 
That  case  is  very  shortly  reported;  it  is  not  in 
any  of  the  recognised  law  reports,  and  it  is  very 
hard  that  this  woman  should  be  condemned  in  a 
penalty  without  being  heard.    He  referred  to 

Ways  V.  Thtympson,  53  L.  T.  Bep.  858 ;  15  Q.  B. 
Div.  342. 

W.  C.  Byde  in  support  of  the  rule. — The  sole 
question  is  whether  the  justices  can  go  behind 
the  order.  Thei*e  is  the  express  decision  of 
Booker  v.  Taylor  {ubi  sup.)  that  the  justices  can- 
not go  bebind  the  order.  That  was  cited  to  the 
justices,  but  they  refused  to  follow  it.  A  similar 
point  recently  arose  under  sect.  305  of  the  Act 
in  the  case  of  Bobinson  v.  Corporation  of  Sunder^ 
land  (80  L.  T.  Rep.  262;  (1899)  1  Q.  B.  751),  and 
it  was  held  that  the  justices  had  no  jurisdiction 
to  review  the  decision  of  the  local  authority  under 
that  section.  That  case  is  in  pari  materia  with 
the  present.  [Ohannell,  J.  referred  to  White  v. 
B^dfem  (41  L.  T.  Rep.  524;  5  Q.  B.  Div.  15).] 
Tbe  section  itself  provides  all  possible  safeguards, 
and  the  hospital  is  to  be  one  managed  by  local  con- 
trol where  tnere  are  sufficient  means  of  correcting 


abnaee.  Urgency  is  neoeseary  in  such  caaeB^  as 
the  safety  of  many  liTes  may  be  ocmoeraed,  and 
the  object  of  the  section  is  to  prevent  the  spread  of 
infections  diseases,  and  on  this  ground  of  urgency 
the  order  may  be  made  em  parte.  If  the  aectioii 
bad  stood  alone,  it  would  have  been  right  to  plaee 
that  construction  upon  it ;  but,  in  addition,  there 
is  the  express  decision  in  Booker  v.  Taylor  (ii&» 
nip.)  so  long  ago  as  the  year  1882.  That  oon- 
struotion  has  Men  phkoed  upon  the  statute,  and 
Parliament  has  not  interfered  with  it,  or  corrected 
it.  A  similar  provision  was  contained  in  sect.  42 
of  the  Public  Health  (Scotland)  Act  1867  (20  A  31 
Yict  c.  101) ;  this  section  has  been  amended  by 
sect.  1  of  53  A  54  Yict.  c.  20,  bnt  it  has  not  been 
altered  in  this  respect  The  Legislature  has  also 
inserted  the  same  prevision  in  sect.  66  of  the 
Public  Health  (London)  Act  1891  (54  &  55  Yict. 
c.  76),  and  has  dealt  with  the  matter  in  the  In- 
fectious Disease  (Prevention)  Act  1890  (53  A  54 
Yict.  c.  34).  The  Legislature  has  therefore  had 
several  opportunities  of  correcting  the  decision  in 
Booker  v.  Taylor  (vhi  np.),  and  has  not  done  so, 
but  has  sanctioned  it. 

Dablino,  J. — ^In  this  case  it  appears  that  this 
woman,  the  mother  of  a  child  ill  with  scarlet 
fever,  had  aUowed  the  child  to  be  taken  to 
a  hospital.  After  a  time  the  mother  of  the  child 
became  aware  that  the  hospital  was  unfit  for  its 
detention.  The  child  had  not  been  sent  there 
b^  virtue  of  any  order,  and  the  mother,  <m 
discovering  that  the  hospital  was  not  properly 
managed  and  that  some  of  the  attendants  were 
drunk,  fetched  the  child  away  from  the  hospital 
and  took  her  to  her  own  house,  and  made  provision 
to  get  the  house  disinfected.  Thereupon  the  local 
autnority  got  a  magistrate  to  maVe  an  order 
under  sect.  124  of  the  Public  Health  Act  1875 
for  the  removal  of  the  child  and  the  putting  of 
her  back  in  the  hospital.  That  order  having  heen 
obtained,  the  mother  prevented  its  execution,  and 
thereupon  nrooeedings  were  taken  against  her 
under  sect.  i24  of  the  Act,  which  says  that  "  any 
person  who  wilfully  disob^vs  or  obstructs  the 
execution  of  such  order  shall  be  liable  to  a 
penalty.'*  On  the  hearing  of  thb  summons 
objection  was  taken  before  the  magistrates  that 
they  had  no  power  to  go  behind  the  order  for 
removal  to  the  hospital,  and  in  support  of  this 
objection  there  was  cited  to  them  the  report  from 
the  Times  newspaper  of  the  case  of  jBaoker  t. 
Taylor  [ubi  sup.),  iniich  was  decided  on  hearing 
one  side  only.  That  case  decides  that  the  justices 
were  not  entitled  to  go  behind  the  order  and 
inquire  into  its  validity,  l}ut  that  they  were  bound 
to  act  upon  it.  It  has  been  pressed  upon  us  that 
there  would  be  great  hardship  in  allowing  a  justice 
to  make  such  an  order  as  this  without  giving  to  the 
person  interested  an  opportunity  of  being  heard, 
and  undoubtedly  that  would  be  so.  But  what  has 
been  alleged  here  is  that  the  person  so  interested 
has  a  right  to  obstruct  the  execution  of  the  order, 
and  at  the  hearbig  of  the  summons  against  her 
for  so  doing  raise  the  whole  facts.  The  in- 
tention of  uie  Legislature  wbs  to  protect  the 
public  from  infectious  diseases,  and  it  is  per- 
fectly obvious  that  if  the  proceedings  for  the 
removal  to  the  hospital  were  of  9,  dilatory  cha^ 
racter  the  whole  thing  would  be  useless.  I  do 
not  think  that  was  intended  at  all.  What  was 
intended  was  to  give  a  very  summaiy  remedy  in 
such  cases  of  infectious  diseases  for  theproteetian 
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of  the  public.  1  think,  therefore,  that  Booker  v. 
Taylor  (uhi  gup.)  was  rightly  decided,  and  that 
when  an  order  of  this  kind  was  made  this  woman 
bad  no  right  to  obstruct  the  ezecation  of  the 
order,  and  that  the  justices  had  no  right  to  go 
behind  the  order.  I  should  say  the  remedy  by 
writ  of  hahecta  corpus  might  be  open  to  any  person 
who  had  a  right  to  complain ;  but  I  do  not  think 
that  that  question  arises  here.  The  question  is 
whether  we  ousht^  to  make  absolute  a  rule  for  a 
mandarMM  to  uie  justices  to  state  a  case.  Under 
all  the  circumstances  of  this  case,  if  we  made 
such  an  order  as  that,  the  magistrates  might  say 
that  this  woman  had  no  intention  to  set  the  law 
at  defiance,  and  possibly  they  might  impose  a 
nomiual  fioe  only.  That  being  so,  nothine  would 
he  gained  by  our  taking  that  step,  and  I  think 
under  the  circumstances  that  this  rule  should  be 
discharged. 

Chan  NELL,  J. — I  am  of  the  same  opinion. 
I  think  we  oui^ht  to  say  that  Booker  v. 
Taylor  (uhi  eup.)  was  rightly  decided.  Of 
course  it  is  a  gen^'ral  principle  of  law  that 
a  person  rannot  be  convicted  of  a  criminal 
offence  without  being  heard ;  but  there  are  ex- 
ceptions to  that  rule,  and  those  exceptions  are 
cases  where  it  appears  on  the  words  of  the  statute 
itself  that  the  thing  was  intended  to  be  done  ex 
parte  and  that  the  parties  should  act  promptly, 
and  one  of  the  instances  that  was  referred  to  was 
the  case  of  the  destruction  of  unsound  meat,  where 
measures  have  to  be  taken  promptly,  and  where 
it  is  desirable  that  the  thing  should  be  done  and 
the  order  acted  on  at  once.  The  present  is  one  of 
those  cases  where  it  is  necessary  to  act  promptly, 
and  the  statute  evidently  meant  that  the  order 
made  undpr  the  section  for  the  remoTcil  of  a  person 
to  a  hospital  should  be  followed  up  and  acted 
on  at  once,  and  that  the  person  should  be  re- 
moved at  once.  It  seems  to  me  that  the  offence 
is  committed  if  the  person  knowing  that  the  order 
is  made  in  fact,  wilfully  disobeys  it,  and  upon 
the  hearing  of  a  summons  for  such  offence  the 
ma^strates  cannot  go  behind  that  order  and  say 
that  that  order  ought  not  to  have  been  made.  I 
think  in  strictness  the  ma^strate,  who  makes  the 
order,  ought  to  satisfy  himself  not  only  of  the 
existcnice  of  the  medical  certificate,  but  also  that 
the  other  conditions  of  the  section  have  been  ful- 
filled, such  as  that  there  i«hould  be  a  suitable 
hospital  within  a  convenient  distance,  and  that 
the  person  suffering  from  the  disease  should  not 
ha^e  proper  lodging  or  accommodation  at  home. 
It  was  a  very  doubtful  proceeding  for  the  medical 
officer  in  this  case  to  go  and  get  an  exparte  order  to 
remove  the  child  to  &e  hospital  when  the  mother 
had  previously  removed  the  child  owin^  to  the 
management  of  the  hospital  and  the  statement 
that  the  attendant  was  drunk.  There  must  be 
some  mode  of  questioning  such  an  order,  probably 
by  certiorari  or  by  writ  of  habeas  corpus,  but  the 
magistrates  could  not  go  behind  it.  In  this  case, 
as  the  fine  at  the  most  could  only  be  a  nominal  one, 
it  is  not  worth  while  to  call  on  the  magistrates  to 
state  a  case,  and  on  this  ground  I  thix^  that  the 
role  should  be  discharged.         jj„j,  discharged. 

Solicitors :  for  the  applicant  in  support  of  the 
rule,  BeU,  BrodrieJc,  and  Gray,  for  T,  /.  Hughes, 
Bridgend;  for  the  respondents,  Sharpe,  Parker, 
Pritchards,  and  Barham,  for  Cuthhertson  and 
PovoeU,  Neath. 

Mao.  Cas. — ^Vol.  XIX. 


Tuesday,  May  9»  1899. 

(Before  Dablino  and  Channell,  Jj.) 

Wnti^B  (app.)  V.  MoBLBY  (resp.).  (a) 

Bye^lav) — Validity — Frequenting  street  for  betting 
— Inconsistency  between  bye-law  and  statute — - 
Metropolitan  Streets  Act  1867  (30  &  31  Vict, 
c.  134),  s.  23 — Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  50),  s.  23. 

Under  sect.  23  of  the  Municipal  Corporations  Act 
1882,  which  enables  a  county  council  to  make 
bye-laws  for  the  "  aood  rule  and  government "  of 
their  district,  the  Jjondon  County  Council  made 
a  bye-law  prohibiting  under  a  penalty  any 
person  from  frequenting  or  using  a  street  or  other 
public  place  for  the  purpose  of  bookmdking  or 
betting. 

It  was  contended  that  this  bye-law  was  invalid  as 
being  inconsistent  with  the  provisions  in  sect.  23 
of  the  Metropolitan  Streets  Act  1867,  which 
enacts  that  "  any  three  or  more  persons  assembled 
together  in  a  street  within  the  metropolis  for  the 
purpose  of  betting  shall  be  deemed  to  be  obstruct- 
ing the  street,*'  and  shall  be  liable  to  a  penulty  : 

Held,  that  tliere  was  no  inconsistency  between  the 
bye-law  and  the  statute,  and  that  the  bye-law 
was  not  invalid  on  that  ground ;  that  the  bye* 
law  was  one  which  could  properly  be  made  for 
the  good  rule  and  government  of  the  district^ 
and  was  therefore  valid. 

Case  stated  by  the  metropolitan  police  magistrate 
sitting  at  the  Olerken well  police-court. 

Upon  the  hearing  on  the  26th  Jan.  1899,  at  the 
OleriEenwell  poHce-court,  of  a  summons  upon 
complaint  made  by  James  Morley,  inspector  of 
the  metropolitan  police  (the  respondent)  against 
the  appellant,  that  the  appellant  on  the  2nd  Dec. 
1898,  at  Falmer-place,  near  the  Holloway-road,  in 
the  county  of  I^ndon,  did  unlawfully  frequent 
and  use  the  said  place  for  the  purpose  of  betting, 
contrary  to  the  bye-laws  of  the  London  County 
Council. 

There  was  another  summons  charging  the  appel- 
lant with  committing  the  same  offence  upon  the 
3rd  Dec.  1898. 

Certain  bye-laws  were  made  by  the  London 
County  Council  in  pursuance  of  the  provisions  of 
sect.  23  of  the  Municipal  Corporations  Act  1882 
(45  &  46  Yict.  c.  50)  and  sect.  16  of  the  Local 
Government  Act  1888  (51  &  52  Yict.  c.  41). 

These  bye-laws  were  naade  in  pursuance  of  a 
resolution  of  the  county  council  on  the  19th  July 
1898,  and  they  came  into  force  on  the  1st  Oct. 
1898. 

Bye-law  No.  4  (as  to  sti'eet  betting)  provided : 

No  peraon  shall  frequent  and  use  any  street  or  other 
public  place  on  behalf,  either  of  himself  or  of  any  other 
person,  for  the  pnrpoee  of  bookmaking  or  betting,  or 
wagering,  or  agreeing  to  bet  or  wager  with  any  person, 
or  paying,  or  receiving,  or  settling  bets. 

No.  5.  Any  person  who  shall  offend  against  any  of  the 
foregoing  bye-lavrs  shall  be  liable  for  every  snch  offence 
to  a  fine  not  exceeding  forty  shillings,  except  in  the  case 
of  the  bye-law  relating  to  street  betting,  the  fine  for  the 
breach  of  which  shall  be  an  amount  not  exceeding  hi. 

At  the  hearing  of  the  summonses  the  following 
facts  were  proved  or  admitted  i-^ 

On  the  2nd  Dec.  1898  the  appellant  was  standing 
at  about  1.45  p.m.  on  the  footway  of  Palmer-place, 

which  is  a  street  and  a  public  place.    He  stood 

I.  ■  ■  ■■  I.    I      I       I  i^ 

(a)  Beported  by  W.  W.  Oaa,  Esq.,  Barrister-at-Law. 
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there  for  about  ten  minntes,  and  during  that  time 
was  approached  saccessiyelj  by  four  persons,  who 
handed  to  him  slips  of  paper  and  money  and  then 
walked  away.  They  approached  him  singly,  and 
there  was  never  more  than  one  person  with  him 
at  any  one  time, 

On  the  3rd  Dec.  1898,  at  about  the  same  time, 
the  appellant  was  standing  in  the  same  place  for 
about  ten  minutes,  and  during  that  time  was 
approached  suocessively  by  three  persons  in  the 
manner  above  describied,  who  handed  to  him 
money  and  slips  of  paper. 

On  behalf  of  the  appellant  it  was  contended 
that  the  bye-law  in  question  was  ultra  vires  and 
invalid  on  the  ground  that  it  was  repugnant 
to  the  statutory  enactment  already  in  force 
in  the  metropolis,  to  wit,  sect.  23  of  the  Metro- 
politan Streets  Act  1867  (30  &  31  Vict,  c.  134), 
relating  to  bettine  in  the  streets. 

The  magistrate  found  as  a  fact  that  the  appellant 
was  frequenting  and  using  the  said  Palmer- place 
for  the  purpose  of  betting  and  receiving  bets  in  the 
manner  described  on  the  2nd  and  3rd  Dec.  1898, 
and  he  found,  and  it  was  not  now  in  dispute,  that 
the  appellant  was  thereby  guilty  of  a  oreach  of 
the  bye-law,  assuming  it  to  be  valid.  He  was 
further  of  opinion  that  the  appellant's  above- 
stated  contention  was  wrong,  and  that  the  bye- 
law  was  a  valid  bye-law ;  and  he  therefore  con- 
victed the  appellant. 

The  question  for  the  opinion  of  the  court  was 
whether  the  bye-law  No.  4  is  a  valid  bye- law  in 
the  metropolis. 

If  the  court  should  be  of  opinion  that  the  bye- 
law  is  valid,  then  the  conviction  is  to  stand ;  if 
other  «vise,  the  conviction  is  to  be  quashed. 

Sect.  16  of  the  Local  Government  Act  1888 
(51  &  52  Vict  c.  41)  provides : 

A  county  ooanoU  shall  have  the  same  power  of  making 
bye-laws  in  relation  to  their  ooonty,  or  to  any  epeoifted 
pvrt  or  parte  thereof,  aa  the  coanoil  of  a  borongh  have 
of  making  bye-lawa  in  relation  to  their  borough  under 
aeob.  23  of  the  Mnnioipal  Corporations  Aot  1882,  and 
sect.  187  of  the  Pablio  Health  Aot  1875  shall  apply  to 
such  bye-laws. 

'  Sect.   23  of  the  Municipal  Corporations  Act 
1882  (45  &  46  Vict.  c.  50)  provides : 

The  oouncU  may  from  time  to  time  make  such  bye- 
laws  as  to  them  seem  meet  for  the  good  rule  and  govern- 
ment of  the  borough,  and  for  prevention  and  suppression 
of  nuisances  not  already  punishable  in  a  summary 
manner  by  virtue  of  any  Act  in  force  throughout  the 
borough,  and  may  thereby  appoint  such  fines,  not  exceed- 
ing in  any  case  51.,  as  they  deem  necessary  for  the  pre- 
vention and  suppression  of  offences  against  the  same. 

Sect.  23  of  the  Metropolitan  Streets  Act  1867 
(30  &  31  Vict  c.  134)  provides : 

Any  three  or  more  persons  assembled  together  in  any 
part  of  a  street  within  the  metropolis  for  the  purpose  of 
betting  shall  be  deemed  to  be  obstructing  the  street,  and 
each  of  such  persons  shall  be  liable  to  a  penalty  not  ex- 
oeediog  five  pounds ;  and  any  constable  .  .  .  may 
take  into  custody,  without  warrant,  any  person  who  may 
commit  such  offence  in  view  of  such  constable. 

Joseph  Walton,  Q.O.  (ff.  Avory  with  him)  for 
the  appellant. — We  submit  that  the  magistrate 
was  wrong  in  holding  the  bye-law  to  be  a  valid 
b^e-law.    The  bye-law  is  made  under  the  powers 

fiven  by  sect.  16  of  the  Local  Government  Act 
888  and  sect.  23  of  the  Municipal  Corporations 
Act  1882.  The  question  as  to  the  vali^ty  of  such 
a  bye-biw  as  this  has  been  raised  in  some  cases,  * 


and  as  the  result  of  these  cases  we  contend  that 
the  b^e-law  is  invalid  upon  two  grounds,  namely, 
that  it  is  unreasonable ;  and  secondly,  that  it  is 
repugnant  to  and  inconsistent  with  the  provisions 
of  sect  23  of  the  Metropolitan  Streets  Act  1867. 
In  Johnson  y.  Mayors  Ac,  of  Croydon  (54  L.  T. 
Rep.  295;  16  Q.  B.  Div.  708),  a  bye-Liw  made 
under  the  same  section^sect.  23  of  the  Muni  ji pal 
Gorpomtions  Act  1882 — ^prohibiting  the  sounding 
or  playing  upon  any  musical  instrument  in  the 
streets  on  the  Sunday  was  held  to  be  unreasonable 
and  bad.  In  Strickland  v.  Hayes  (74  L.  T.  Bep. 
137 ;  (1896)  1  Q.  B.  290),  a  bye-law  made  by  a 
county  council  under  the  same  powers,  prohibiting 
generally  the  singing  and  playing  ia  the  street, 
was  held  to  be  unreasonable.  These  cases  are  in 
my  favour,  but  the  case  of  Burnett  v.  Berry  (74 
L.  T.  Bep.  494;  (1896)  1  Q.  B.  641),  where  a  bye- 
law  similar  to  the  present  was  held  to  be  valid, 
is  aeainst  me.  The  question  was  considered  by 
the  full  court  in  Kruse  v.  Johnson  (78  L.  T.  Bep. 
647 :  (1898)  2  Q.  B.  91),  and  the  court  decided  in 
favour  of  the  validity  of  the  bye-law  then  under 
consideration,  which  was  a  bye-law  prohibiting 
any  person  from  playing  music  or  singing  in  any 
public  place  after  being  requested  by  a  constable 
or  inmate  of  a  house  to  desist.  There  is  nothing 
in  Kruse  v.  Johnson  {ubi  sup.)  which  conflicts  witti 
Strickland  v.  Hayes  {ubt  sup.)  or  Johnson  v. 
Mayor,  Ac,  of  Croydon  (uhi  sup.),  or  which  shows 
that  the  present  is  a  good  bye-law.  The  bye-law  is 
bad  also  on  the  ground  that  it  conflicts  with  the 
provisions  which  are  laid  down  upon  this  very 
same  subject  of  street  betting  in  sect.  23  of  the 
Metropolitan  Streets  Act  1867,  which  section 
says  that  any  "  three  or  more  persons  assembled 
t(^ether "  in  a  street  for  the  purpose  of  betting 
shall  be  liable  to  a  penalty.  The  section  thus 
requires  the  presence  of  tliree  or  more  persons 
to  constitute  the  offence,  and  the  section  deals 
with  the  very  matter  of  street  betting.  This 
bye-law  also  deals  with  street  betting  in  the 
metropolis,  and  provides  that  if  any  one  person 
frequent  the  streets  for  the  purpose  he  shall  be 
liable  to  a  penalty.  *  The  very  matter,  therefore, 
which  is  dealt  with  in  the  bye-law  is  also  dealt 
with  expressly  in  the  Act  of  1867,  and  the  bye- law 
alters  the  express  provision  of  the  statute,  and 
alters  it  in  a  most  essential  point,  namely,  that  it 
makes  it  an  offence  for  one  person  to  be  in  the 
street  for  the  purpose  of  betting,  whereas  the 
statute  required  the  presence  in  the  street  of 
"  three  or  more  persons  "  to  constitute  the  offence. 
That  of  itself  would  be  sufficient  to  distinguish 
this  Cdse  from  Kruse  v.  Johnson  (uhi  sup.).  When 
the  Legislature  has  dealt  with  the  f>ame  subject- 
matter,  then  a  bye-law  which  alters  the  provision 
ia  the  statute  is  not  a  good  Oa*  reasonable  bye- 
law: 

Bsntham  v.  Boyle,  37  L.  T.  Bep.  753 ;   3  Q.  B. 
Div.  289. 

Here  the  statute  deals  with  the  same  subject- 
matter,  and  introduces  qualifications  which  are 
not  in  the  bye-law.  The  bye-law  is  bad  upon 
both  grounds. 

Dickens,  Q.G.  {Daldy  with  him)  for  the  respon- 
dent.— The  bye-law  in  the  present  case  is  in  sub- 
stantially the  same  terms  as  the  bye-law  in 
Burnett  v.  Berry  {ubi  sup.),  decided  in  1896  by 
Lord  Bussell,  O.J.  and  Wright,  J.  The  bye-law 
in  that  case  was  held  to  be  one  that  could  properly 
be  made  for  the  good  rule  and  government  of  the 
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boTougb,  and  was  therefore  Talid,  That  case 
therefore  is  absolutely  in  point  here  and  is 
binding  as  an  authority  upon  this  oourt,  and  the 
decision  there  would  show  that  this  is  a  good 
bye-law  apart  from  the  question  raised  under 
sect  23  ox  the  Metropolitan  Streets  Act  1867. 
The  only  question  in  the  case,  therefore,  is  whether 
the  provision  in  sect.  23  of  the  Metropolitan 
Streets  Act  1867  makes  any  difference  in  the 
present  case,  as  there  was  no  such  question  raised 
ui  Burnett  Y,  Berry  {ubi  sup,).  This  bye-law  is 
made  by  the  county  council  under  the  powers 
given  by  sect.  23  of  the  Municipal  Corporations 
Act  18&2,  which  gives  to  the  council  power  to 
make  suc^  bye-laws  as  they  may  think  meet  "for 
the  good  rule  and  government "  of  their  district, 
and  the  case  of  Burnett  v.  Berry  {uhi  nip.)  is  con- 
clusive on  the  point  that  the  present  bye-law 
comes  within  those  powers  and  is  reasonable  and 
valid.  That  beins;  so  apart  from  the  question  as 
to  the  effect  of  the  statute  of  1867,  a  bye-law  is 
not  necessarily  inconsistent  with  the  statute 
because  it  forbids  that  which  the  Act  does  not 
forbid  or  deal  with.  If  the  bye-law  seeks  to 
forbid  that  which  the  Act  does  not  forbid,  that 
does  not  make  it  a  bad  bye-law : 

Edmonde  v.   The  Master,  i[c,^  of  the  Company  of 
Watermen  and  Lightermen,  24  L.  J.  124,  M.  0. 

But  if  it  fori  ids  something  which  the  Act  speci- 
fically allows,  then  it  would  be  bad.  The  bye-law 
here  is  aimed  against  public  betting  in  the 
streets,  which,  as  Lord  Russell,  G.«i.  said  in 
Burnett  v.  Berry  {iU>i  sup,),  would  be  a  good  bve- 
law.  Sect.  23  of  the  Metropolitan  Streets  Act 
1867  is  aimed  chiefly  against  obstruction  in  the 
streets,  and  provides  against  street  betting  in  so 
far  as  such  betting  may  tend  to  cause  an  obstruc- 
tion in  the  public  streets.  There  is  no  question 
ot  good  rule  or  government  in  sect.  23  of  that  Act, 
but  a  question  of  obstruction  merely.  This  is 
shown  oy  the  preamble  of  the  Act,  which  sa^s 
that  the  Act  is  one  **  for  regulating  the  traffic  in 
the  metropolis,  and  for  making  provision  for  the 
greater  security  of  persons  passing  through  the 
streets  " ;  and  sect  23  itself  shows  the  same  pur- 
pose,  as  it  says  that  any  three  or  more  persons 
assembled  together  in  the  stieet  for  the  purpose 
of  betting  shall  be  deemed  to  be  **  obstructing 
the  street."  The  real  object  and  purpose 
of  the  section  was  to  provide  against  obstruc- 
tion, and  it  only  dealt  with  street  betting  in  so 
far  as  such  betting  would  lead  to  obstruc- 
tion. The  real  object  and  scope  of  the  bye-law 
is  to  prevent  betting  in  the  streets.  The  section 
says  that  three  or  more  persons  shall  not  assemble 
in  the  street  for  the  purpose  of  betting  and 
thereby  cause  an  obstruction,  but  it  does  not  say 
that  one  person  may  frequent  and  use  the  street 
for  the  purpose  of  bettmg,  which  is  the  very 
subject-matter  dealt  with  by  the  bye-law.  They 
deal  with  two  different  things,  and  there  is  no 
inconsistency  between  the  provisions  of  the  Act 
and  of  the  bye-law.  The  oye-law  is  therefore 
valid. 

Joeepik  Walton,  Q.C.  in  reply. 

Daldy  referred  to 
Jenee  v.  Walters,  62  J.  P.  374. 

Dablino,  J. — ^I  think  in  this  case  the  appeal 
must  be  dismissed.  The  first  question  we  have  to 
consider  is  whether  the  bye-law  would  be  good  if 


it  were  not  for  the  Metropolitan  Streets  Act  1867. 
I  think,  putting  the  Metropolitan  Streets  Act  out 
of  the  question,  the  bye-law  would  be  a  good  bve- 
law  for  the  better  rule  and  government  of  tnis 
district.  It  obviously  is  a  bye-law  intended  to 
prevent  the  use  of  the  streets  for  something  for 
which  they  are  not  intended.  They  are  int^ded 
for  use  as  highways  for  people  to  pass  and  repass 
along  them.  This  bye-law  is  aimed  against 
persons  who  fi*equent  and  use  the  streets  or  any 
other  public  place  for  the  purpose  of  making  bets 
there ;  and  I  should  say,  first  of  all,  it  is  obvious 
that  the  people  who  frequent  and  use  streets  and 
public  places  for  making  bets  with  persons  who 
choose  to  come  there,  prevent  the  natural  use  of 
the  streets  and  public  places  for  walking  about 
and  prevent  them  from  being  places  of  free 
passage ;  but  I  am  inclined  to  think  tiiat  there  is 
a  fui*ther  reason  than  that.  I  am  inclined  to 
think,  bearing  in  mind  what  was  said  by  Lord 
RusseU,  C.J.  at  the  end  of  his  judgment  in  the 
case  of  Burnett  v.  Berry  (uhi  sup,),  that  the  bye- 
law  would  be  good  on  quite  a  aifferent  ground ; 
that  it  would  be  good  as  preventing  that  being 
done  in  the  streets — ^namely,  betting  in  the  streets 
— which  the  Legislature  has  said  shall  not  be  done 
in  places  kept  for  the  purpose,  such  as  betting- 
houses.  I  think  the  words  of  the  Lord  Chief 
Justice  may  well  be  read  to  mean,  and  I  am 
inclined  to  think  he  did  mean  to  say,  that  it  would 
be  perfectly  right  in  a  local  authority  to  prevent 
their  streete  being  used  for  the  same  purpose  for 
which  the  Legislature  had  said  houses  should  not 
be  used.  Therefore  I  think,  putting  the  Metro- 
politan Streets  Act  out  of  the  question,  that  the 
bye-law  is  a  good  one.  I  think  so  also  for  this, 
further  reason,  that  since  the  judgments  in 
Kruse  v.  Johnson  {ubi  sup,)  the  courts  will  not  in 
the  case  of  a  bye-law  made  by  a  local  authority — 
a  popularly  elected  body — look  so  strictly  to  see 
whether  it  is  reasonable  or  unreasonable,  as  they 
have  been  in  the  habit  of  looking  at  bye-laws 
made  by  railway  and  dock  companies.  I  think 
that  since  the  case  of  Kruse  v.  Joknson  (uhi  sv/p,) 
we  must  take  it  that  the  view  of  the  court  is  that 
there  is  a  larger  discretion  confided  to  elected 
bodies  than  was  given  to  dock,  railway,  and  other 
like  companies,  and  that  the  courts  will  not  scruti- 
nise so  strictly  the  bve-laws  of  public  bodies  as 
they  will  bye-iaws  made  by  trading  corporations. 
Now,  with  regard  to  the  itfetropolitan  S&eets  Act 
1867,  it  is  said  that  the  bye-law  is  repugnant  to 
sect.  23  of  that  Act.  If  the  bye-law  and  the  Metro- 
politan Streets  Act  prohibited  the  same  thine  and 
provided  different  penalties,  or  if  they  prohibited 
the  same  thing,  one  with  a  condition  and  one  with- 
out it,  and  the  bye-law  removed  a  condition,  I 
should  then  say  that  the  bye-law  was  repuflrnant  to 
the  Metropolitan  Streets  Act.    The  law  upon  this 

S>int  seems  to  be  laid  down  by  Cockbum,  C.J.  in 
entham  v.  Hoyle  {ubi  sup,),  where  he  says: 
"Where  the  Legislature  itself  has  taken  the 
initiative,  and  has  superseded  the  necessity  of 
makiug  any  bye-law  by  a  statutory  enactment 
applicable  to  the  very  case  in  respect  of  which  the 
company  have  taken  upon  themselves  to  make  a 
bye-law,"  then  the  bye-law  would  be  repugnant  to 
the  statute.  But  do  these  two  things,  the  statute 
and  the  bye-law,  deal  with  the  same  case  P  I  do 
not  think  they  do.  Undoubtedly  they  both  deal 
with  betting  and  with  what  in  tne  statute  is  said 
to  be  an  obstruotion,  and  what  in  the  eye  of  the 
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law  may  be  an  obairaction,  in  the  streeta  and 
public  places ;  but  I  do  not  think  they  deal  with 
the  same  thing.  What  is  punished  in  the  one  is 
not  forbidden  in  the  other.  The  bje-law  does  not 
prohibit  the  same  thing  as  the  statute  prohibits, 
and  the  statute  does  not  punish  the  same  thing  as 
the  bje-law  punishes.  The  statute  prohibits 
three  persons  from  meeting  together  ana  making 
bets  and  punishes  them.  It  does  not  say  thaS 
one  person  may  stand  about  the  streets  and  make 
bete ;  the  bye-law  says  that  one  person  shall  not 
stand  about  the  street  and  make  beta;  but  the 
statute  has  not  said  that  he  may.  Further,  the 
bye-hiw  does  not  deal  with  a  person  doing  that 
only  once,  and  the  bye-law  does  not  say  that  if  any 
person  makes  a  bet  in  the  street  with  any  other 
person  he  shall  be  liable  to  a  penalty.  The  bye- 
law  says  that  if  any  person  shall  frequent  and  use 
a  street  or  public  place  for  the  purpose  of  making 
bets  with  auy  other  person,  then  that  shall  be  an 
offence  against  the  bye- law.  That  is  quite  a 
different  thing  to  what  the  statute  deals  with. 
The  statute  punishes  three  persons  who  once  bet 
in  the  streets ;  it  does  not  punish  two  persons  who 
once  bet  there,  or  one  peraon  who  once  bets  there. 
The  bye-law  does  not  wait  for  two  persons  or 
three  persons  to  come  there,  but  the  bye-law  says 
that  ii  any  person  frequents  and  uses  the  street — 
that  is,  does  it  ouce  at  all  events — he  shall  be 
liable  to  be  punished  whether — as  I  read  it — other 
persons  actually  come  to  bet  with  him  or  not  on 
the  particular  occasion  on  which  he  is  charged. 
It  seems  to  me,  therefore,  that  the  statute  and 
the  bye- law  provide  against  two  different  things, 
and  that  one  is  not  repugnant  to  the  other  in  the 
sense  in  which  the  lawhas  been  laid  down  in  Bent- 
ham  y.  Hovle  {ubi  8up.)  and  Edmonds  y.  Master, 
&c,,  of  the  Company  of  Watermen  and  Lightermen 
{ubi  sup ). 

Ohannell,  J. — I  am  of  the  same  opinion. 
Apart  from  the  Metropolitan  Streets  Act  1867, 
the  case  of  Burnett  y.  Berry  (ubi  sup.)  is  ex- 
pressly in  point,  and  I  think  it  is  binding  on  us 
even  if  we  did  not  agree  with  it.  Personally  I  do 
agree  with  it,  and  I  do  not  mean  to  cast  any 
doubt  upon  it  in  what  I  have  said,  but  I  think  it 
would  not  be  open  to  us  now  to  question  it,  and 
in  point  of  fact  ic  has  already  been  followed  in 
the  case  of  Jones  v.  Walters  (ubi  sup.),  decided  in 
1898.  Consequently  that  munt  be  taken  to  be 
settled.  That  case  settles  that  this  bye-law  is 
within  the  powera  under  which  it  purports  to  be 
made,  unless,  of  course,  the  Metropolitan  Streets 
Act  1867,  which  I  will  deal  with  presently, 
affects  the  question.  It  further  precludes  the 
question  of  its  reasonableness,  bat  since  that  case 
was  decided  the  case  of  Kruse  v.  Johnson  (ubi 
sup.)  has  been  decided  and  has  thrown  a  good 
deal  of  new  light  on  the  extent  of  the  doctrine 
about  the  reasonableness  of  bye-laws,  and  so  far 
as  I  understand  that  decibion  the  main  point  of  it 
is  this,  that  where  a  thing  is  of  a  character  that  it 
can  be  a  nuisance  and  can  be  an  annoyance,  then 
it  is  almost  always  for  the  local  authority  which 
has  the  power  to  make  the  bye- laws  to  say  whether 
it  shall  be  considered  to  be  a  nuisance  aod  an 
annoyance  in  the  particular  locality  in  I'espect  of 
which  they  make  the  bje-law.  The  court  will  say 
the  bye-law  may  be  unreasonable  if  they  think  that 
the  act  forbidden  could  not  be  a  nuisance ;  but 
they  will  not  as  a  rule,  if  they  think  it  could  be  a 
nuisance^  interfera  with  the  discretion  of  the  local 


authority  as-  to  whether  or  not  it  should   b-s 
f orbiddeoi  in  that  particular  locality.    That  is  the 
main  point  in  Kruse  v.  Johnson  (ubi  sup.),  and  it 
seems  to  me  that,  if  it  were  necessary  to  add 
anything  to  Burnett  v.  Berry  (ubi  sup.),  it  would 
show  tiuit  this  bye-law  would  not  be  interfered 
with  by  the  court  on  the  ground  cf  its  being 
unreasonable.    Then  it  remains  to  consider  the 
question  as  to  the  Metropolitan  Streets  Act,  and  I 
take  it  that  that  must  arise  under  the  doctrine  of 
law  that  bye-laws  not  only  must  be  reasonable, 
but  that  they   must  not   be  repugnant  to  the 
general  law.    The  power  to  make  bye-lawd  is  a 
power  to  make  local  laws  which  may  be  supple- 
mentary to  the  general  law.    It  does  not  make 
the  bje-law  bad   because  it  forbids  something 
which  does  not  happen  to  be  forbidden  by  the 
general  law.    That  is  settled  by  several  of  the 
cases  that  have  been  cited  to  us.    That  is  not 
the  meaning  of  repugnancy;  but  the  local  law 
may  not  alter  the  general  law ;  it  may  not  take 
away    a    qualification    or    a    condition    which 
makes  an  act   wrong  under   the    general    law, 
and,  of  course,  it  may  not  make  unlawful  an  act 
which  is  expressly  authorised  by  the  general  law. 
That  would  be  repugnancy.    There  must  be  some 
inconsistency  in  the  bye-law  other  than  that  the 
local  law  goes  on  and  forbids  something  which  is 
not  forbidden  by  the  general  law.    Applying  that 
here,  I  have  nothing  to  add  to  what  my  brother 
has  said,  and  he  has  pointed  out  the  distinction 
between  these  two  things — the  Act  and  this  bye- 
law.    Assumiug  that   the   only    head   of    good 
^vemment  of  London  under  which  this  can  come 
IS  the  head  of  prohibiting    the  misuse  of   the 
streets,  I  still  think  that  these  two  things  are  not 
repugnant  to  each  other  or  inconsistent.     The 
Metropolitan  Streets  Act  1867  makes  the  acci- 
dental assembling  together  of  three  persons  for 
the  purpose    of    doing    something   which    goes 
beyond  the  ordinary  use  of  the  highway  to  be  an 
obstruction  of  the  highway  and  the  matter  of  a 
fine.     Then  the  local  law — this  bye- law — makes 
a  different  thing  altogether  an  offence.    It  makes 
the  frequenting  of  the  place  unlawful,  and,  as  a 
person   would    not  frequent  the  place  for   the 
purpose  of  betting  unless  he  gob  persons  to  come 
and  meet  him  there  for  that  purpose,  the  result 
of  his  frequenting  there  would  be  to  make  other 
persons  asbcmble  there,  and  if  the  only  thing  were 
to  prevent  a  misuse  of  the  stieet,  it  would  result 
in  tbat.    The  I'eason  that  the  Act  and  the  bye- 
law  are  not  inconsistent  and  not  repugnant  is 
that  the  gist  of  the  offence  in  the  two  cases  is 
entirely  differt-nt.    The  gist  of  the  offence  under 
the  Metropolitan  Streets  Act  is  the  three  persons 
getting  together,  whether  it  is  intentionally  or 
not,  and  the  gist  of  the  offence  under  the  bye-law 
is  the  frequenting  and  resorting  and  doing  it 
habitually.    They  are  two  different  things.     One 
is  forbidden  by  one  law  and  one  by  the  other, 
and  there  seems  to  be  no  inconsistency  between 
them ;  and  assuming  that  the  only  head  of  good 
rule  and  government,  under  which  this  comes, 
is  the  head  with  reference  to  the  preventing  a 
misuse  of  the  highways,  I  think  that  there  is  no 
repugnancy.    I    am  strongly  inclined  to  think 
that  in  the  expressions  used  by  Lord  Russell 
C.J.  in  Burnett  v.  Berry  (ubi  sup.),  he  meant  to 
go  beyond  the  mere  misuse  of  the  highway,  and 
meant  to  say  that  it  was  within  the  power  of  the 
local  authority  to  apply  to  the  streets  within  their 
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jurisdiction  a  bje-law  forbidding  Bomething  that 
was  alread  J  forbidden  in  a  different  way  in  different 
places.  Wright^  J.  certainly  said  the  same  in  J<me$ 
Y.  WaUers  (ubi  8up.),  and»  if  that  be  right,  it  is 
obvious  that  there  is  no  inconsistency  between 
these  two  things.  It  seems  to  me  on  either  ground 
it  may  be  said  there  is  no  repugnancy  here,  but  if 
it  were  not  that  the  first  ground  is  sufficient^  I 
should  want  further  time  to  consider  the  latter 
point.    I  feel  no  doubt  that  the  bye-law  is  a  good 

Appeal  dtemiesed. 

Solicitors  for  the  appellant,  Lewie  and  Lewie, 
Solicitor  for  the  respondent,  W.  A.  Blaxland, 


Friday,  May  12, 1899. 

(Before  Darling  and  Channell,  J  J.) 

Be  An  Arbitration  between  Dayies  and 
The  Bhondda  Urban  District  Council,  (a) 

Damagee — Arhitration  under  Public  Health  AcU 
— IHeeaeed  meat — Value — Costs  of  defending 
proeeeution — Duty  of  arbitrator. 

Upon  an  arbitratian  under  sect.  308  cf  the  Public 
Health  Act  1875,  aU  thai  is  to  be  considered  by 
the  arbitrator  is  whether  the  person  claiming 
compensation  has  suffered  damage  and  the 
am^mnt  of  such  damage. 

The  costs  of  successfully  defending  a  prosecution 
for  exposing  for  sale  unsound  meat,  which  meat 
is  the  subject  of  the  claim  for  compensation, 
cannot  be  recovered  as  damages. 

Special  case. 

David  Davies  was  a  cattle  salesman  and  whole- 
sale butoher  carrying  on  business  in  Oymmer, 
Glamorganshire,  within  the  district  whereof  the 
Bhondda  Urban  District  Council  is  the  local 
sanitary  authority. 

On  the  17th  March  1898  the  souncil,  by  their 
medical  officer  of  health  acting  under  the  powers 
of  the  Public  Health  Act  1875,  found  certain 
meat  upon  the  piemises  of  David  Davies,  and 
inspected  and  seized  and  caused  the  meat  to  be 
dealt  with  by  a  justice.  The  justice  condemned 
the  meat  and  ordered  it  to  be  destroyed. 

On  the  18th  March  1898  the  council  caused  an 
information  to  be  laid  against  David  Davies 
under  sects.  116  and  117  of  the  Public  Health 
Act  for  that  on  or  about  the  17th  March  1898 
certain  meat  in  or  upon  certain  premises  belong- 
ing to  him  at  Cymmer,  in  the  county  of 
Glamorg^an,  was  deposited  for  the  purpose  of 
preparation  for  sale  on  the  premises  and  intended 
for  the  food  of  man  and  was  unsound  and  unfit 
for  the  food  of  man.  David  Davies  was  sum- 
moned to  and  appeared  before  the  Court  of 
Summary  Jurisdiction  holden  at  Porth  on  the 
24th  March  1898,  when  the  information  and  com- 
plaint was  dismissed.  The  meat  in  respect 
whereof  the  information  was  laid  was  the  same 
meat  as  that  which  had  been  seized  and  con- 
demned as  mentioned  above. 

Thereupon  David  Davies  claimed  to  have  full 
compensation  made  to  him  by  the  council  as 
having  sustained  damage  by  reason  of  such 
exercise  as  aforesaid  by  the  council  of  the  powers 
of  the  Public  Health  Act  in  relation  to  a  matter 

(«>  Reponod  by  W.  DS  B.  HBiu»it&T,  Esq.,  B«riibter^c-Lftw. 


as  to  which  he  was  not  himself  in  default,  and  the 
council  disputed  the  fact  of  damage  and  the 
amount  of  compensation  but  without  admitting 
any  liability  in  respect  of  the  matters  aforesaid, 
and  such  dispute  was,  pursuant  to  the  provisions 
of  the  Public  Health  Act  1875,  referred  to  the 
arbitration  of  two  arbitrators. 

The  arbitrators  by  writing  appointed  an  umpire. 

The  arbitrators  finally  disagreed  on  the  l2th 
Oct.  1898,  and  the  umpire  having  heard  the  evi- 
dence found  the  following  facte : 

The  meat  at  the  time  when  it  was  inspected 
was  the  property  of  David  Davies,  and  was 
exposed  for  sale  on  his  premises  and  was  intended 
for  the  food  of  man  and  was  unsound  and  unfit 
for  the  food  of  man. 

The  value  of  the  meat  was  11,  19«.  Id,,  and 
David  Davies  suffered  loss  to  that  amount  and 
further. 

By  reason  of  the  prosecution  referred  to  above 
he  incurred  coete  and  expenses  amounting  to  43^., 
and  has  suffiered  loss  to  that  amount. 

Save  in  so  far  as  the  sums  of  11,  19s.  Id.  and 
421.  are  damage,  he  has  suffered  no  damage  by 
reason  of  the  exercise  of  the  powers  of  the 
Public  Health  Act  1875  by  the  council. 

It  was  contended  before  the  umpire  on  behalf 
of  David  Davies  tt>at  his  duty  was  confined  to 
assessing  the  damage  suffered  by  him,  and  also 
that  under  the  circumstances  it  was  not  compe- 
tent to  consider  the  other  matters  or  to  find 
David  Davies  was  in  default. 

The  questions  for  the  opinion  of  the  court  are 
whether  upon  the  facte  stated  the  umpire  ought 
to  award  compensation  to  David  Davies  in 
respect  of  the  sums  of  11,  19s,  Id,  and  4Sl.,  or 
either  of  them. 

By  the  PubUo  Health  Act  1875  (38  «fc  39  Vict 
c.  55),  s.  308  : 

Where  any  person  snstains  any  damage  by  reason  of 
the  exeroise  of  any  ot  the  powers  of  this  Aot  in  relation 
to  any  matter  as  to  whioh  he  is  not  himself  in  default 
fall  oompensation  shall  be  made  to  saoh  person  by  the 
looal  aathority  exeroiaing  snoh  powers ;  and  any  didpnte 
as  to  the  faot  of  damiftge  or  amount  of  compensation 
shall  be  settled  by  arbitration  in  manner  provided  by 
this  Act 

Daldy  and  Albert  Parsons  for  David  Davies. 

Upjohn,  Q.G.  and  BaUhache  for  the  Bhondda 
Urban  District  Council. 

Daslinq,  J. — In  this  case,  which  was  an 
arbitration  under  sect.  308  of  the  Public  Health 
Act  1875,  the  sole  matters  to  be  settled  by  the 
arbitrators  and  the  umpire  are  the  fact  that 
damage  was  suffered  and  the  amount  of  com- 
pensation for  such  damage.  No  doubt  other 
things  could  be  taken  into  consideration  in  order 
to  enable  a  decision  t)  be  arrived  at  on  those 
pointe,  but  those  are  the  only  pointe  upon  which 
a  finding  has  to  be  arrived  at  The  umpire  ought 
not  to  have  found  in  his  award  either  that  Davies 
was  in  default  or  that  the  meat  was  unsound.  1 
do  not  think  further  that  the  stetute  intends  to 
include  under  the  compensation  to  be  awarded 
under  the  section  the  costs  of  the  proceedings 
before  the  justices.  What  should  have  been 
found  was  that  Davies  suffered  damage  from 
having  his  meat  seized  and  taken  away,  and  that 
the  amount  of  the  damage  in  respect  of  that  to 
which  he  was  entitled  by  way  of  compensation 
was  U.  19s.  Id. 
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Ohannell,  J. — I  am  of  the  same  opinioD.  A 
person  who  claims  compensation  under  this  sect. 
308  has  to  prove  fonr  things :  That  the  aathority 
had  exercised  its  powers;  that  he  was  not  in 
default;  that  he  had  suffered  damage,  and  the 
amount  of  such  damage.  But  only  with  regard 
to  the  two  last  things  can  the  matter  be  referred 
to  arbitration,  though,  of  course,  all  can  be  dis- 
puted. The  arbitrators  and  umpire  are  bound  to 
assume  the  exercise  of  the  powers,  and  that  the 
person  injured  was  not  in  default.  The  431,  was 
not  damage  resulting  from  the  seizure,  and  the 
award  should  have  b^n  for  11,  Ids.  Id, 

Appeal  allowed. 

Solicitors  for  Davies,  W.  and  W,  Stochen,  for 
Williama  and  Co.,  Newport. 

Solicitors  for  the  council,  Wrentmore  and  Son, 
for  W,  H,  Morgan,  Pontypridd. 


Friday,  May  12, 1899. 

(Before  Dablino  and  Ohannell,  JJ.) 

The  Binqlby  Ubban  Distbict  Council  v. 
The    Midland    Railway    Gohpant    and 

OTHEBS.  (a) 

Public  health — Bates — Limit  and  exemption  under 
local  improvement  Act — Limit  reynoved  by 
public  Act — Effect  on  exemption — Public  Health 
Act  1875  (38  &  39  Vict,  c.  55),  s,  227. 

By  sect,  40  of  the  Bingley  Improvement  Act  1867 
the  amount  of  the  improvement  rates  that  m>ay 
be  made  by  the  commissioners  without  the  consent 
of  the  ratepayers  should  not  exceed  4«.  in  the 
pound,  and  with  their  consent  hs.,  provided  that 
in  respect  of  so  much  of  any  rate  which  might 
be  mad^  without  the  consent  of  tJie  ratepayers  cm 
exceeded  2s,  6d,  in  the  pound,  or  with  their 
consent  Ss,  6d,,  the  occupier  of  any  land  used  as  a 
canal  or  towing-path  for  the  sam£  or  as  a  railway, 
should  be  assessed  in  the  proportion  of  one-fourth 
part  only  of  the  net  amount  of  the  annual  valus 
thereof. 

By  sect.  227  of  the  Public  Health  Act  1875  it  is 
enacted  that  any  limit  imposed  on  or  in  respect 
of  any  rate  by  any  local  Act  of  Parliament  shall 
not  apply  to  any  rate  required  to  be  levied  for 
the  purpose  of  defraying  any  expenses  incurred 
by  an  urban  authority  in  the  execution  of  this 
Act, 

Held,  that  this  did  not  affect  the  rights  of  canal 
and  railway  owners  to  be  rated  in  respect  of  one^ 
fourth  of  the  annual  value  only. 

This  was  an  action  commenced  on  the  13th  Sept. 
1898  by  a  writ  of  summons  whereby  the  plaintiffs 
claimed  to  I'ecover  the  balance  of  rates  levied  on 
the  defendants  by  the  plaintiffs,  and  for  a  declara- 
tion that  the  defendants  are  not  entitled  to  the 
benefit  of  the  proviso  contained  in  sect.  40  of  the 
Bingley  Extension  and  Improvement  Act  1867  in 
respect  of  rates  properly  made  by  the  plaintiffs 
within  their  district  for  tne  purposes  of  tne  Bing- 
ley Water  and  Improvement  Act  1881  and  the 
Public  Health  Act  1875,  and  the  parties  con- 
curred in  stating  the  questions  of  law  arising 
herein  in  the  following  case  for  the  opinion  of  the 
court. 
The  plaintiffs  are  the  urban  authority  for  an 

(a)  Reported  by  W.  os  B.  Heebbbt,  Eeq.,  BwrlBter-at-Law.       ' 


urban  district  under  and  within  the  Public 
Health  Act  1875,  which  includes  the  town  of 
Bingley,  in  the  West  Biding  of  the  county  of 
York,  and  have  vested  in  them  all  th**  powers  and 
authorities  g^ven  to  the  Bingley  ImproTement 
Commissioners  by  the  Acts  hereinafter  men- 
tioned. 

By  the  Bingley  Improvement  Act  1847  powers 
were  granted  to  certain  commissioners,  called  the 
Bingley  Improvement  Commissioners  for  the 
general  sanitary  improvement  of  the  town  and 
neighbourhood  of  Bingley,  to  raise  money  for  the 
purposes  of  caxrying  the  Act  and  the  Acts  incor- 
porated therewith  into  execution,  and  it  is  enacted 
Dy  sect  30  of  the  Act  that  it  shall  be  lawful  for  the 
commissioners  to  make  one  or  more  equnl  rate  or 
rates  upon  the  occupiers  or  holders  of  rateable 
property  within  the  limits  of  the  Act  according 
to  the  annual  rateable  value  of  the  same  to  be 
called  the  Bingley  Improvement  Rates,  so  as  such 
rates  do  not  exceed  in  any  year  the  sum  of  2s,  6d, 
in  the  pound  on  such  annual  rateable  value.  The 
section  also  provided  that  it  should  not  be  neces- 
sary to  make  any  sewer  rate  distinct  from  the  im- 
provement rate. 

Sect.  31  of  the  Act  declares  that  in  case  the 
rate  of  2s,  Qd,  shall  not  be  sufficient,  the  improve- 
ment rate  may  be  increased  with  the  consent  of 
the  majority  of  ratepayers  in  manner  therein 
mentioned  to  3s.  6d,  in  the  poimd  in  any  one 
year. 

The  defendants  the  Leeds  and  Inverpool  Canal 
Company  are  the  owners  and  proprietors  of  the 
Leeds  and  Liverpool  Canal  and  towing  path  for 
the  same  which  traverse  the  central  part  of  the 
town  of  Bingley.  The  section  of  the  canal 
traversing  Bingley  had  been  in  existence  for 
about  seventy  years  at  the  time  of  the  passing  of 
the  Act  of  1847.  The  defendants  the  Midland 
Railway  Company  are  the  owners  and  proprietors 
of  the  land  used  as  the  railway,  parallel  to,  and 
within  a  few  yards  distance  of  the  canal,  and  such 
railway  at  and  prior  to  the  time  of  the  passing  of 
the  Act  was  in  course  of  construction. 

Between  the  passiilg  of  the  Act  of  1847,  and 
The  Bingley  Extension  and  Improvement  Act 
1867  the  commissioners  adopted  various  pro- 
visions of  the'  Public  Health  Act  1848  and  the 
Local  Grovemment  Act  1858  as  mentioned  in  the 
Act  of  1867. 

In  the  year  1867  the  Bingley  Extension  and 
Improvement  Act  1867,  which  incorporated  further 

E3rtionB  of  the  Public  Health  Act  1848,  and  the 
ocal  Grovemment  Act  1858,  relating  to  sanitary 
matters,  was  passed  to  alter  and  amend  the  Act 
of  1847  to  extend  the  limits  of  the  district  of  the 
commissioners,  to  enable  the  commissioners  to 
purchase  the  works  of  the  Bingley  Gas  Company 
and  for  other  purposes. 

It  is  enacted  by  sect.  40  of  the  Act  of  1867 
that,  from  and  after  the  passing  of  the  Act  the 
amount  of  the  Bingley  Improvement  Rates  which 
may  be  made  by  the  comissioners  in  any  one  year 
under  the  dOth  section  of  the  Bingley  Improve- 
ment Act  1847  without  the  consent  of  the  rate- 
payers, shall  not  exceed  in  the  whole  the  sum  of 
48.  in  the  pound  instead  of  28.  6(2.  in  the  pound 
as  authorised  by  that  Bectiun,  and  with  the  con- 
sent of  the  ratepayers,  shall  not  exceed  58.  in  the 
pound,  and  the  section  provided  that  in  respect  of 
so  much  of  any  rate  which  might  be  made  with- 
out the  consent  of  the  ratepayers  as  exceeded 
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39.  6d.  in  the  pound,  the  occnpier  of  any  land 
used  as  a  canal  or  towing  path  for  the  same,  or 
as  a  railway,  should  be  assessed  in  respect  of  the 
same  in  the  proportion  of  one- fourth  part  only  of 
the  net  annual  value  thereof. 

By  sect.  207  of  the  Public  Health  Act  1875  it 
is  enacted  that  if  in  any  district  the  expenses 
incorred  by  an  urban  authority  (being  improve- 
ment commissioners)  in  the  execution  of  the 
sanitary  Acts  were  at  the  time  of  the  passing  of 
this  Act  payable  out  of  any  rate  in  the  nature  of 
a  general  district  rate,  leviable  by  them  as  such 
commissioners  throughout  the  whole  of  their 
district,  then  the  expenses  incurred  by  that  autho- 
rity in  the  execution  of  this  Act  shall  be  charged 
on  and  defrayed  out  of  such  rate. 

The  expenses  incurred  by  the  Bingley  Improve- 
ment Commissioners  in  the  execution  of  the 
sanitarv  Acts  were  at  the  time  of  the  passing  of 
the  Public  Health  Act  1875  paid  out  of  the  Bingley 
improvement  rates,  leviable  by  them  throughout 
the  whole  of  their  district. 

By  sect.  227  of  the  Public  Health  Act  1875  it 
is  enacted  that  any  limit  imposed  on  or  in  respect 
of  any  rate  by  any  Local  Act  of  Parliament  shall 
not  apply  to  any  rate  required  to  be  levied  for 
the  purpose  of  defraying  anv  expenses  incurred 
by  an  urban  authority  in  the  execution  of  this 
Act. 

ta  the  year  1881  the  Bingley  Water  and 
Improvement  Act  1881  was  passed  /or  empowering 
the  commissioners  to  acquire  certain  waterworks, 
to  construct  additional  waterworks,  to  make 
street  improvements,  and  to  make  further  pro- 
vision for  the  local  government  of  the  district  and 
other  purposes. 

By  sect.  52  of  the  Act  it  was  provided  that  if  in 
any  year  the  amount  standing  to  the  credit  of  the 
water  account  was  insufficient  for  the  payment  of 
the  charges  thereon,  and  the  execution  of  the 
Act,  the  deficiency  was  to  be  made  up  out  of  the 
improvement  rate,  and  the  commissioners  were 
empowered  in  preparing  the  estimates  of  the 
amount  required  to  be  raided  by  means  of  the 
improvement  rate,  to  include  therein  such  sums 
as  were  necessary  to  be  provided  in  aid  of  the 
deficiency,  and  by  sect.  53  of  the  Act  it  was 
enacted  that  the  limits  imposed  by  sect.  40  of 
the  Act  of  1867  on  the  improvement  rate  should 
not  apply  to  so  much  of  the  rate  as  was  required 
to  be  levied  for  the  purpose  of  making  up  any 
deficiency  in  the  water  account  or  of  defraying 
any  exp^ises  incurred  in  the  execution  of  the  Act 
of  1881. 

The  plaintiffs  have  made  and  assessed  an 
improvement  rate  on  the  rateable  property  in 
their  district  which  exceeds  in  the  total  2^.  6(£.  in 
the  pound  without  the  consent  of  the  ratepayers, 
and  the  defendants  have  been  assessed  to  such 
rate  on  the  full  net  annual  value  of  their  rateable 
property  within  the  limits  of  the  district  without 
any  exemption  or  exception  being  made,  in 
accordance  with  the  proviso  contained  in  seer.  40 
of  the  Bingley  Extension  and  Improvement  Act 
1867. 

So  much  of  the  rate  as  exceeds  2s.  6d.  in  the 
pound  is  for  the  purposes  of  this  case  to  be 
deemed  to  be  required  for  the  purpose  of  defray- 
ing expenses  incurred  by  the  plamtiffs  either  in 
the  execution  of  the  Public  Health  Act  1875  or 
for  the  purposes  specified  in  sect.  52  of  the  Bingley 
Water  and  Improvement  Act  1881.  I 


The  plaintiffs  contend  that  the  limits  imposed 
by  sect.  40  of  the  Bingley  Extension  and  Improve- 
ment Act  1867  and  the  proviso  therein  contained 
do  not  apply  to  so  much  of  the  improvement  rate 
as  is  required  to  be  levied  for  the  purpose  of 
defraying  any  expenses  incurred  by  the  plaintiffs 
in  the  execution  of  the  Public  Health  Act  1875  or 
for  the  purpose  of  making  up  any  deficiency  in 
the  water  account  or  in  defraying  any  expenses 
incurred  by  the  plaintiffs  in  the  execution  of  the 
Bingley  Water  and  Improvement  Act  1881. 

The  defendants  contend  that  sect.  227  of  the 
Public  Health  Act  1875  and  sect.  53  of  the 
Bingley  Water  and  Improvement  Act  of  1881  do 
not  affect  the  right  of  the  defendants  under  the 

Eroviso  contained  in  sect.  40  of  the  Act  of  1867  to 
e  assessed,  and  to  pay  only  on  one-fourth  of  the 
rateable  value  of  their  land  used  as  a  railway  or 
canal  used  in  respect  of  so  much  of  the  rate  as 
exceeds  28.  6(2.  in  the  pound.  The  question  for 
the  opinion  of  the  court  is  whether  the  conten- 
tion of  the  plaintiffs  or  of  the  defendants  is 
correct  in  point  of  law. 

Macnwrraiif  Q.G.  and  Manisty  for  the  plaintiffs. 

Boyle,  Q.G.,  B,  Cunningham  Glen,  and  Bethune 
for  the  defendants. 

Dasling,  J. — In  this  case  the  question  is  one 
of  considerable  difficulty,  but  I  think  upon  the 
true  construction  of  the  statutes,  and  the  true 
understanding    of    the    cases  which    have  been 
cited  to  us,  particalarly  of  8t.  Helenas  Corpora^ 
Hon  V.  8t  Helen' 8  OoUiery  Company  (48  J.  P.  39), 
the  contention  of  the  defendants  is  right.    As  I 
read  it  by  sect.  40  of  the  Act  of  1867  an  exemp- 
tion from  three-fourths  of  the  rating  was  con- 
ferred upon  the  defendants  in  respect  of  a  certain 
sum  below  the  limit  which  that  Act  fixed  at  48., 
the  limit  of  the  rate  without  the  particular  con- 
sent.   The  exemption  was  given  to  them  upon 
some  amount  of  the  rate  below  that  limit  of  48. 
Then  came  sect.  227  of  the  Public  Health  Act 
1875,  and  by  that  the  limit  was  taken  away.    But 
what  was  the  limit  P     "  The  limit  imposed  on  or 
in  respect  of  any  rate  by  any  local  Act  of  Parlia- 
ment shall  not  apply  to  any  rate."    Then  the 
limit  was    a  limit    to  the   rate,  and  the  limit 
was  to  be  taken  away  by  the  Act  of  1875,  but 
there  was  not  conferred  upon  the  defendants  any 
further   exemption.     They  were   not  exempted 
from  rateability  at  all.    It  was  simply  that  that 
limit  was  gone,  but  they  were  not  exempted  from 
rateability  to  the  amount  of  the  rate  above  48., 
and  up  to  the  point  at  which  the  rate  might  be 
fixed  tbey  wei*e  still  rateable.    But  the  exemption 
therefore,  as  I  have  said,  was  not  from  rateability^ 
but  it  was  an  exemption  which  fixed  the  propor- 
tion payable  of  the  i-ate,  to  which  the  defendants 
were  liable  in  its  full  extent,  when  the  limit  was 
gone — liable  to  the  rate-— but  it  was  the  propor- 
tion of   it  from  the  payment  of  which  1  think 
they  were  exempted.     That  being  so  I  think  this 
is  perfectly  reconcilable  with   the  case  of    8L 
Helen*8  Corporation  v.  The  8t.  Helen's  Colliery 
Company    (lt&^    erip.).    What  was  contended  in 
that  case  was  that  something  was  an  exemption 
and  not  a  limit.    The  court  said,  "  No,  it  is  not 
an  exemption,  it  is  a  limit."    Here  it  was  not  the  ^ 
limiting  of  the  rate  to  48.    That  was  not  the 
benefit  which  the  defendants  had,  that  was  a 
benefit  which  everybody  had.    They  got  some- 
thing oyer  and  above.    They  got  besides  that  an 
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exemption  over  and  above,  and  qnite  distinct  from 
the  limit.  The  limit  here  was  to  48.  The  limit  is 
gone.  They  are  rateable  above  the  40.,  and  do  not 
get  the  benefit  of  the  limit  when  other  people 
lose  it,  but  why  should  they  lose  the  exemption 
which  they  had?  Simply  because  the  limit  is 
raised  with  regard  to  them  as  it  is  to  other  people, 
why  should  they  lose  that  exemption  which  has 
been  Recorded  them,  the  defendants.  When  they 
submit  to  the  loss  which  the  raising  of  the 
limit  inflicts  upon  them,  why  should  they  not 
continue  to  receive  the  benefit  which  was 
accorded  them  in  the  first  instance  P  If  it  bad 
not  been  for  these  local  Acts,  if  this  rate 
had  been  a  general  district  rate,  the  exemption 
was  preserved  to  them  by  the  Legislature,  an 
exemption  of  this  very  character,  and  I  think  to 
this  very  amotmt,  the  three-fourths  exemption. 
I  asked  Mr.  Macmorran  early  in  this  case  whether 
if  this  had  been  done,  which  he  contended  for,  he 
would  say  that  it  had  been  done  by  the  Legis- 
lature on  purpose,  or  whether,  if  it  had  happened, 
it  was  not  merely  a  result  that  the  Legislature 
had  not  done  it  with  its  eyes  open.  Mr.  Macmorran 
would  not  commit  himself  to  say  that  he  thought 
the  Legislature  had  done  it  with  its  eyes  open. 
I  think  this  is  an  occasion  for  giving  effect  to 
what  was  said  by  the  court  in  the  case  of  The 
WaUall  Overseers  v.  The  London  and  North- 
Western  Railway  Company  (41  L.  T.  Bep. 
160;  4  App.  Oas.  467).  There  it  is  said 
that  where  a  benefit  is  conferred  upon  a  person 
by  excepting  him  from  the  operation  of  some 
rule  in  a  statute,  you  are  not  to  say  he  has  been 
deprived  of  it  unless  you  can  detect  in  the  statutes 
a  strong  intention  to  deprive  him  of  it.  Those,  I 
think,  were  the  words  of  Cotton,  L.J.  Lord 
Blackburn  went  further,  and  said  that  an  inten- 
tion so  to  do  must  clearly  appear.  I  do  not 
think  it  clearly  appears  here  at  all.  I  think  Mr. 
Macmorran  really  did  not  contend  that  it  did.  I 
think  the  most  that  can  be  said  for  it  here  is  that 
if  it  has  been  done  it  has  been  done  by  the  opera* 
tion  of  statutes,  an  operation  which  those  who 
passed  them  did  not  foresee.  That  is  another 
way  of  saying  that  it  was  done  per  incuriam,  and 
what  may  have  been  done  per  incuriam  should 
not  be  done  per  curiam  unless  there  is  no  way 
out  of  it.  I  think  that  in  this  case  we  give 
effect  to  the  decision  in  The  Wahall  Overseers 
V.  The  London  and  North-Western  Railway 
Company,  and  doing  that  is  doing  what  is  abso- 
lutely fair,  as  is  shown  by  the  general  law  to 
the  operation  of  which,  if  it  were  not  for  these 
local  statutes,  the  defendants  would  have  been 
subject. 

Channell,  J. — I  am  of  the  same  opinion.  I 
think  there  is  very  considerable  difficulty  in  the 
matter  in  conspquence  of  the  way  in  which  the 
40th  section  of  the  Local  Act  of  1867  is  framed. 
It  brings  the  matter  in  favour  of  the  railway  and 
canal  companies  by  way  of  proviso  —  "  provided 
always" — that  proviso  being  a  proviso  upon  an 
enactment  which  clearly  is  a  limit,  and  the  diffi- 
culty that  I  had  in  coming  to  the  conclusion, 
which  on  the  whole  I  think  is  the  right  conclusion 
to  come  to,  was  created  by  the  form  of  the  section, 
and  by  what  is  said  in  the  case  of  The  St,  Helen's 
Corporation  v.  The  8t.  Helen's  Colliery  Company, 
that  of  course  as  a  general  rule  when  the  main 
thing  goes,  the  proviso  upon  it  necessarily  goes 
also,  and  that  is  what  seems  to  me  to  create  a 


pood  deal  of  difficulty  in  this  case.  But  I  think 
if  you  look  at  the  whole  matter  right  throui^h, 
talnng  the  Acts  in  their  seauence.  t)^  other  view 
is  by  far  the  most  reasonable.  Now,  there  was  a 
Bingley  Improvement  Act  in  1847,  which  clearly 
imposed  a  hmit  of  28.  6d.  upon  the  improvement 
rates  made  without  the  consent  of  the  inhabitants, 
and  a  further  limit  of  3s.  6d.  as  to  rates  made 
with  the  consent  of  the  maiority.  Those  two 
sums  were  clearly  limits  in  the  Act  then,  and  it 
is  said — ^I  have  not  got  that  Act  before  me,  bat 
Mr.  Macmorran  told  us — ^that  there  were  certain 
exemptions  then  as  to  persons  occupying  peculiar 
descriptions  of  property  which  did  not  get  the 
full  benefit  of  the  expenditure  which  came  out  of 
these  improvement  rates.  Then  that  being  the  local 
Act,  in  the  next  year  1848  there  came  the  general 
Act,  under  which  there  was  an  exemption  in  the 
same  words  as  I  understood  are  in  the  sab.  sect  b 
of  sect.  211  of  the  Act  of  1875— an  exemption  in 
favour  of  the  owners  of  tithes,  occupiers  of  arable 
land  and  market  gardens,  and  so  on — ^including 
canals  and  railway s^t.here  was  an  exemption  to 
the  owners  of  these  descriptions  of  property  in 
respect  of  being  rated  to  m«»re  than  one- 
fourth  part  of  the  annual  value  in  respect 
of  any  general  district  rate.  Then,  that  being  the 
case,  in  the  year  1867  it  is  proposed  to  make  a 
new  improvement  rate  in  reference  to  Bingley,  and 
it  would  be  only  natural  and  reasonable  in  the 
local  Act  to  give  the  owners  of  iJiat  class  of  pro- 
perty who  by  general  law  were  only  rated  upon 
one-fourth  of  their  annual  value  in  respect  of  that 
local  improvement  rate,  some  exemption  similar 
to  that  which  they  had  under  the  general  law. 
What  appears  to  have  been  done  is  this :  It  was 
said  these  railway  and  canal  and  other  property 
owners  of  a  similar  class  are  in  Bingley  liable 
already  to  be  rated  to  the  amount  of  2s.  6(2.,  and 
we  will  not  take  from  them  the  liability  that  they 
have  in  this  particular  area,  but  so  far  as  that  is 
going  to  be  increased,  we  will  put  them  in  the 
same  position  as  owners  of  similar  property  out- 
side the  local  area;  and  accordingly  the  4Qtfa 
section,  which  has  increased  the  limit  for  ordinaiy 
ratepayers  in  Bingle^r  from  2s.  6d.  and  3«.  6d,  to 
4s.  and  58.,  has  got  in  it  an  enactokent  to  the 
effect  that  so  far  as  that  increase  is  concerned, 
the  word  "  increase  "  is  not  used  there,  which  dis- 
tinguishes it  slightly  from  the  8t.  Helen's  case, 
where  the  word  "  increase "  is  used,  the  railway 
comxxany  and  canal  company,  and  other  property 
owners,  using  the  same  words  as  are  used  in  the 
general  Act,  shall  only  be  rated  to  one-fourth  part 
of  the  net  annual  value  as  under  the  general  law. 
The  result  seems  to  me  to  be  that  the  28.  Qd,  is 
not  a  limit  there  so  far  as  regards  the  railway  and 
canal  companies ;  on  the  contrary,  it  is  an  exten- 
sion of  their  liability  comparing  them  with  rail- 
way companies  in  other  places.  Railway  com- 
panies in  other  places  were  not  liable  to  be  rated 
to  the  full  annual  value  of  their  property  even 
up  to  28.  6(£.,  and  consequently  the  28.  6d.,  which 
no  doubt  had  been  a  limit  to  everybody  in  the  Act 
of  1847,  and  the  38.  6(2.  were  not  limits  in  the  Acts 
of  1867,  but  were  additions,  as  it  were,  to  the 
liability  of  the  special  class  of  owners  to  be  rated, 
and  the  limit  in  the  Act  of  1867  was  the  48.,  and 
the  48.  only,  and  that  limit  applied  to  all  the  rate- 
payers, including  these  special  ratepayers  who 
were  rated  as  to  the  one-fourth  in  respect  of  the 
excess  above  the  28.  6(2.  and  Sa.  6(2.,  as  the  case 
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might  be.  GoDsequenilj  it  was  not  in  point  oC 
fact  a  limit.  The  result  is  that  it  seems  to  me 
that  the  effect  of  sect  227  of  the  Public  Health 
Act  was  to  take  away  the  48.  limit,  but  not  to 
affect  the  28.  6d.,  which  really  was  not  a  limit. 
The  only  difficulty  in  the  case,  so  far  as  constru- 
ing these  Acts  is  concerned,  to  my  mind,  is  the 
way  in  which  the  enactment  in  favour  of  the 
special  class  of  owners  comes  in  the  40th  section, 
that  it  comes  by  war  of  proviso,  and  the  question 
is,  whether  we  are  bound  to  say  that  when  the 
limit  is  gone  the  proviso  is  gone  also,  so  that  they 
lose  the  benefit  of  their  protection.  But  I  cannot 
think  that  that  could  nave  been  intended ;  it 
could  not  possibly  have  been  intended,  because 
the  effect  of  saying — as  is  done  in  the  207th 
section  of  the  Public  Health  Act — that  where  you 
have  a  local  Act  the  rate  should  continue  to  be 
under  the  local  Act  instead  of  making  a  general 
district  rate — would  be  that  it  was  extremely  un- 
likely that  it  should  have  been  intended  to  sweep 
away  the  protection  in  the  local  Act  without  giving 
the  protection  in  the  general  Act.  Consequently 
I  think,  notwithstanding  the  use  of  the  wordls 
"  provided  always,"  we  are  justified  in  coming  to 
the  conclusion  that  the  enactment  that  comes  in 
after  thoee  words  "  provided  always  "  is  an  enact- 
ment operating  as  a  protection  to  the  special 
class  of  owners,  and  that  it  is  not  taken  away  by 
taking  away  the  limit.  The  limit  is  taken  away, 
and  the  taldng  away  of  the  limit  affects  their 
rates  as  well  as  the  other  rates  in  the  district. 
This  being  so,  I  do  not  think  it  is  necessary  to 
deal  with  the  Water  Act  of  1881,  which  does  not 
deal  specially  with  this  proviso,  but  with  the 
limits  ouly.  The  general  result  is  that  on  the 
whole  I  think  the  defendants'  contention  is 
correct,  and  that  judgment  should  be  entered  for 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Prior  Churchy  and 
Adams,  for  Plaits,  Bingley. 
Solicitors  for  the  defendants,  Beale  and  Co, 


Monday,  May  15, 1899. 

(Before  Dablino  and  Ghannell,  JJ.) 

Camebok  (app.)  V,  Ttlbb  (resp.)  (a) 

Weights  and  measures  —  Coal  ticket  —  Mer- 
chant  trading  under  trade  name  —  Insertion 
of  trade  name  as  seller  —  Sufficiency  — 
Weights  and  Measures  Act  1889  (52  A  53  Vict, 
e.  21),  8.  21. 

A  seller  is  entitled  to  insert  in  the  ticket  required 
to  he  delivered  to  the  purchaser  of  coals  under 
sect,  21  of  the  Weights  and  Measures  Act  1889 
the  name  under  tohich  he  earriea  on  business, 
although  such  name  is  not  his  real  name. 

Case  stated. 

^  The  appellant  was  summoned  upon  an  informa- 
tion and  complaint  for  that  he  caused  to  be  de- 
livered a  Quantity  of  coal  exceeding  2cwt.  to  a 
Eurchaser  by  means  of  a  vehicle  and  did  un- 
kwf  uUy  neglect  to  deliver  or  cause  to  be  delivered 
or  sent  by  post  or  otherwise  a  ticket  or  note  ac- 
cording to  the  third  schedide  of  the  Weights  and 
Measures  Act  1889.       

(a)  Beported  by  W.  db  B.  Hbsbsbt,  Eaq.,  BairiBter-«t-Law. 

Mao.  Gas.— Vol.  XIX. 


The  following  facts  were  proved  before  the 
justices : — 

That  on  the  18th  Nov.  1898  one  of  the  appel- 
lant's carmen  delivered  to  a  purchaser  in  the 
parish  of  Old  Brentford  a  quantity  of  coal  ex- 
ceeding 2owt.,  namely,  one  ton,  by  means  of  a 
vehicle  on  which  tne  appellant's  name,  viz., 
Gameron,  appeared. 

The  appellant,  before  any  port  of  the  coal  was 
unloaded,  delivered  to  the  purchaser  of  the  coal  a 
ticket,  partly  in  writing  and  partiy  in  print, 
wherein  the  seller  of  the  coal  was  described  as 
the  Go-operative  Goal  Gompany.  Before  the 
ticket  was  so  delivered  to  the  purchaser  the  name 
of  the  nerson  in  charge  of  the  vehicle  had  been 
inserted  thereon. 

It  was  further  proved  that  the  appellant  had 
for  several  years  before  the  day  in  question  carried 
on  business  as  a  coal  merchant  on  his  own  account 
at  various  places  under  the  name  of  the  Go- 
operative  Goal  Gompany  and  under  four  other 
cUfferent  names  in  London. 

There  was  in  fact  no  company,  limited  or  other- 
wise, in  existence. 

Shortly  before  the  18th  Nov.  1898  the  purchaser 
referred  to  above  had  ordered  from  an  office  where 
the  appellant  was  trading  under  the  name  of 
the  Go-operative  Goal  Gompany,  at  Ealing  Dean, 
one  ton  of  coal. 

It  was  contended  by  the  respondent  that  the 
words  in  the  ticket,  *'  Sellers.  The  Go-operative 
Goal  Gompany,"  were  not  a  compliance  with  the 
provisions  of  sect.  21  and  the  third  schedule  of  the 
Weights  and  Measures  Act  1889,  and  that  the 
real  name  of  the  seller,  F.  B.  Gameron,  ought  to 
have  appeared  on  the  ticket  as  the  seller  of  the 
coal.  It  was  not  contended  that  there  was  any 
attempt  or  intention  to  deceive  or  defraud  the 
purchaser. 

The  justices  were  of  opinion  that  in  order  to 
comply  with  the  provisions  of  the  Act,  which  was 
passed  for  the  protection  of  purchasers,  the  real 
name  of  the  seller  of  the  coal,  i,e.,  F.  B.  Gameron, 
ought  to  have  appeared  on  the  ticket,  and  not  the 
name  of  the  Go-operative  Goal  Gompany,  under 
which  he  was  carrying  on  business,  as  it  was  not 
a  sufficient  disclosure  of  the  name  of  the  seller, 
and  that  the  words  "Seller.  The  Go-operative 
Goal  Gompany  "  were  not  a  sufficient  compliance 
with  the  Act  of  Parliament.  They  therefore 
convicted  and  fined  the  appellant. 

L.  W,  Kershaw  (J.  P.  Qrain  with  him)  for  the 
appellant. 

/.  C.  Earle  for  the  respondent. 

Dablikg,  J. — ^I  am  of  opinion  that  the  convic- 
tion in  this  case  was  wrong  and  must  be  quashed. 
The  Weights  and  Measures  Act  provides  that 
where  any  quantity  of  coal  exceeding  2cwt.  is 
delivered  by  any  venide  to  a  purchaser,  the  seller 
of  the  coal  shall  therewith  deliver  or  send  to  the 
purchaser  before  any  part  of  the  coal  is  imloaded 
a  ticket  according  to  the  form  given  in  the 
schedule  in  the  Act,  or  one  similar  to  it.  The 
form  says  "  Here  insert  the  name  of  the  seller," 
and  I  think  that  direction  is  complied  with  when 
the  name  of  the  firm  under  which  the  appellant 
carried  on  business  was  inserted  in  the  ticKet.  I 
think,  moreover,  that  the  appellant  in  the  present 
case  might  equally  well  have  described  himself 
either  by  his  own  real  name  or  by  the  name  under 
which  he  carried  on  business. 

2   M 
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OHA.NKBLL,  J. — I  am  of  the  same  opinion. 
The  general  law  of  this  country  is  that  a  man  can 
take  any  name  he  chooses  nnder  which  to  carry 
on  business,  and  there  is  nothing  in  the  Weights 
and  Measures  Act  to  derogate  from  his  right  to 
do  so.    The  conviction  must  be  quashed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Woodhridge  and 
Son. 

Solicitor  for  the  respondent,  Sir  Bichard  NichoU 
son. 


May  30  and  31, 1899. 

(Before  Da.t  and  La.wbanob,  JJ.) 

Bbeabley  (app.)  V,  Moblbt  (resp.).  (a) 

Innkeeper^Mune  licence — Piano  kept  in  public 
room^Playing  and  singing  by  customers — 
"  Boom  kept  or  used  for  public  entertainment  *' — 
Public  Health  Acts  Amendment  Act  1890(53  ^  54 
Viet.  c.  59),  s.  51. 

The  licensee  and  occupier  of  a  licensed  house  kept 
a  piano  in  one  of  the  rooms  of  the  house  to  which 
the  public  were  eniitled  to  go.  The  customers 
on  Saturday  evenings  and  at  other  times  were  in 
the  habxt  of  playing  on  the  piano  and  singing 
songs  for  their  own  amusement.  No  payment 
was  made  for  tJie  performances,  or  for  aamisston 
to  the  room,  the  usuial  charges  only  being  made 
for  the  refreshments  supplied,  and  the  occupier 
knew  that  the  room  was  so  used  : 

Held,  that  the  entertainment  was  not  a  public 
entertainment  toithin  the  meaning  of  sect.  51  of 
the  Public  Health  Acts  (Amendment)  Act  1890, 
and  that  the  room  was  not  "  kept  or  used  for 
public  music  or  other  puhlic  entertainment,"  and 
that  no  licence  was  necessary  under  that  section. 

Case  stated  by  justices  of  the  peace  for  the 
borough  of  Batley,  in  the  West  Kiding  of  the 
county  of  York. 

An  information  was  preferred  by  the  respondent 
against  the  appellant  charging  tliat  he,  the  appel- 
lant, on  the  l7th  Deo.  1898  was  the  occupier  of  a 
certain  room  forming  part  of  the  house  known  as 
the  West  End  Hotel  in  Batley,  which  room  was 
then  unlawfully  kept  and  used  for  public  singing 
and  music  without  a  licence  for  the  purpose 
having  been  first  obtained  from  the  licensing 
justices. 

This  information  was  heard  and  determined  at 
a  petty  sessions  held  for  the  borough  of  Batley, 
when  the  appellant  was  convicted  of  the  offence, 
and  was  ordered  to  pay  a  fine  of  58.  and  98.  6d. 
costs. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  wore  proved : — 

PaH:  4  of  the  Public  Health  Acts  (Amendment) 
Act  1890  had  been  duly  adopted  by  the  local 
authority  for  the  borough,  and  was  in  operation 
during  the  time  in  question. 

The  appellant  was  then  and  had  been  con- 
tinuously for  some  years  past  a  licensed  victualler 
and  the  occupier  of  the  fully  licensed  inn,  ale- 
house, or  victualling  house  and  premises  known 
a«»  the  West  End  Hotel  in  Batley. 

No  licence  for  public  singing  and  music  or 
either  of  them,  or  lor  any  other  public  entertain- 
ment of  the  like  kind,  had  been  granted  at  any 
time  to  the  appellant  or  to  any  other  person  for  the 

(<4  Beported  by  W.  W.  0&>,  Eaq.,  Bftnistar-a»-Law. 


keeping  or  user  of  the  house  and  premises,  or 
any  room  or  any  part  thereof,  for  puolio  singing, 
music,  or  other  public  entertainment  of  the  like 
kind,  pursuant  to  part  4  of  the  Public  Health  Act 
1890. 

The  appellant  had  for  some  time  kept  a  piano  in 
one  of  the  rooms  of  the  hotel,  which  room  was  used 
by  the  public,  being  the  smoke-room  at  the  hoteL 

At  10  25  on  the  evening  of  the  17th  Dec.  1898, 
being  an  hour  at  which  the  house  and  premises 
were  open  to  the  public  for  the  sale  of  intoxicating 
liquors,  a  number  of  men  were  assembled  in  the 
room;  one  man  was  playing  on  the  piano  an 
accompaniment  for  another  man  who  was  singing 
a  song;  and  other  men  were  sitting  round  the 
room  apparently  listening,  though  some  may  have 
been  talking. 

The  performers  were  ordinary  customers  of  the 
house,  and  were  not  servants  of  the  appellant  or 
in  any  way  paid  or  remunerated  by  htm  for  their 
performances,  and  they  performed  quite  gra- 
tuitously and  of  their  own  free  will.  I^ianoforte 
music  and  singing  of  the  same  kind  took  place 
and  was  perform^  by  customers  for  the  enter- 
tainment and  amusement  of  themselves  and  their 
friends  and  the  customers  in  the  room,  almost 
always  on  Saturday  evenings  and  sometimes  on 
Friday  evenings  and  generaUy  at  feast-times  and 
holidays. 

No  charge  was  made  for  admission  to  the  room 
where  such  music  and  singing  took  plaoe,  the 
usual  charges  only  being  made  for  tne  actual 
refreshments  ordered  by  and  supplied  to  custo- 
mers. The  appellant  knew  of  what  was  going  on 
in  the  room,  and  knowingly  permitted  the  room 
to  be  so  used. 

It  was  contended  for  the  appellant  that  the  room 
was  not  kept  or  used  for  public  singing  and 
music  within  the  meaning  of  the  Public  Health 
Act  1890. 

Upon  the  facts  the  justices  were  of  opinion : 
That  the  user  of  the  room  for  singing  ana  music 
had  been  and  was  so  frequent  and  regular  that  it 
was  in  fact  ordinary  and  habitual;  that  music 
and  singing  formed  a  substantial  part  of  the 
entertainment  for  which  the  room  was  used ;  that 
such  music  and  singing  were  open  without  restric- 
tion to  such  of  the  public  as  were  customers  at 
the  inn. 

The  justices  were  therefore  further  of  opinion 
that  the  room  was  kept  and  used  for  the  purpose 
of  pubUc  singing  and  music  within  the  meaning 
of  the  Public  Health  Act  1890,  and  they  con- 
victed the  appellant  accordingly. 

The  question  for  the  opimon  of  the  court  was 
whether  upon  the  above  facts  the  room  was  kept 
and  used  for  public  sinking  and  music  within  the 
meaning  of  the  Public  Health  Act  1890. 

Sect.  51  of  the  Public  Health  Acts  (Amendment) 
Act  1890  (53  &  54  Vict.  c.  59)— being  part  4  of 
the  Act,  dealing  with  music  and  dancing — ^pro- 
vides: 

For  the  regulation  of  plaoes  ordinarily  used  for  pnblio 
danoingf  or  mosio,  or  other  public  entertainment  of  the 
like  kind,  the  following  provisione  shall  have  effect, 
namely:  (1)  After  the  expiration  of  six  months  from 
the  adoption  of  this  part  of  this  Aot,  a  house,  room, 
garden,  or  other  plaoe,  whether  Uoensed  or  not  for  the 
sale  of  irine,  spirits,  beer,  or  other  fermented  or  distilled 
liquors,  shall  not  be  kept  or  used  for  public  dancing, 
singing,  music,  or  other  public  entertainment  of  the 
like  kind  without  a  licence  for  the  purpose  or  purposes 
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for  whioh  the  same  respeotiTely  is  to  be  used  firat 
obtained  from  the  lioenaing  jnBtioee  of  the  lioenung 
distriot  in  whioh  the  house,  room,  garden,  or  plaoe  is 
Bitaaie.  (5)  Any  hooBe,  room,  garden,  or  plaoe  kept  or 
need  for  any  of  the  pnrposee  aforesaid  without  anoh 
lioenoe  first  obtained  shall  be  deemed  a  disorderly  house, 
and  the  oconpier  .  .  .  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds  for  every  day  on  whioh  the 
aame  is  so  kept  or  used. 

Walter  Beverley  for  the  appeUant. — ^There  was 
no  eyidenee  upon  which  the  justices  could 
properly  come  to  the  conclusion  that  the  room 
was  kept  and  used  for  the  purpose  of  public 
singing  and  music  within  the  meaning  of  sect.  51. 
To  bring  a  case  within  the  section,  the  place 
must  be  "  ordinarily  used  "  for  *'  public  dancing, 
or  music,  or  other  public  entertainment  of  the 
like  kind."  There  was  no  evidence  of  any  such 
ordinary  user  here,  as  "ordinarily  used'  must 
mean  commonly  or  usually  used.  The  entertain- 
ment was  not  a  public  entertainment  of  any  kind. 
The  piano  belonged  to  the  appellant,  but  the 
singing  was  not  provided  by  him.  The  customers 
themselves  provided  the  music  and  the  singing, 
and  no  payment  whatever  was  made  by  the 
appellant  to  the  performers,  or  to  any  other  persons 
in  respect  of  the  entertainment,  and  no  charge 
was  made  for  admission  to  the  room.  It  is  imma- 
terial that  the  entertainment  took  place  frequently 
on  the  days  mentioned  in  the  case.  There  was 
no  advertisement,  no  payment  of  any  kind,  and 
it  was  not  any  part  of  the  business  of  the 
appellant  as  a  licensed  victualler.  The  magis- 
trates were  therefore  wrong  in  holding  that  this 
house  was  kept  as  a  disorderly  house  within  the 
meaning  of  the  section. 

BashiU  for  the  justices.  —  Similar  words  to 
those  in  sect.  51  occurred  in  sect.  2  of  25  G«o.  2, 
c.  36,  and  there  was  the  provision  that  houses  so 
kept  without  the  proper  lioenoe  should  be  deemed 
to  be  disorderly  houses.  Sect.  51  of  the  Act  of 
1890  is  more  stringent  as  the  word  "singing" 
occurs  which  was  not  in  the  older  Act.  [Day,  J. 
— The  only  question  is  whether  this  was  a  public 
entertainment  or  not.]  The  facts  as  set  out 
clearly  show  that  it  was  a  public  entertainment. 
The  public  were  admitted  to  this  room,  and  the 
entertainment,  as  the  case  finds,  took  place  almost 
alwBjB  on  Saturdays  and  holidays,  and  sometimes 
on  Iriday  evenings.  It  is  said  that  no  payment 
was  taken  by  the  appellant  for  the  entertainment, 
but  payment  for  admission  is  not  necessary  to 
bring  the  case  within  the  section : 

Maries  v.  Benjaminf  5  M.  &  M.  565 ; 
Orsgary  v.  TujBfs,  6  C.  A  P.  271 ; 
ArtSier  v.  WilUngrice,  4  Esp.  185 ; 

In  Marks  v.  Benjamin  {uH  sup.),  which  arose 
under  sect  2  of  25  Geo.  2,  c.  36,  Parke,  B.  laid 
down  these  conditions  to  bring  a  case  within  the 
section,  that  the  house  or  room  must  be  kept  with 
the  defendant's  knowledge,  that  it  must  be  kept 
for  the  purpose  prohibited  by  the  statute,  that 
there  must  he  something  like  an  habitual  keeping 
of  it,  and  it  must  be  public,  to  which  all  persons 
have  a  right  to  go,  and  then  he  goes  on  to  say : 
"  All  these  are  questions  to  be  left  to  the  jury." 
So,  here  these  were  all  questions  of  fact  for  the 
justioes  to  deal  with,  and  they  have  found  a^dnst 
the  appellant  on  these  questions  of  fact.  These 
cases  show,  in  the  words  of  Lord  Ellenborough  in 
Archer T.  WiUingriee  {vM  sxtp,),  that  "it  is  not 


necessary,  in  order  to  subject  a  party  to  the 
penalty  given  by  this  Act  of  Parliament,  that  he 
should  take  money  for  admisssion."  In  three 
cases  only  has  it  been  held  that  the  user  of  the 
room  did  not  come  within  the  statute  of  Greo.  2, 
namely : 

Bellie  v.  Bwrghall,  2  Esp.  721 ; 

8hutt  V.  LewiSy  5  Esp.  128; 

Hall  V.  Qreen,  22  L.  T.  Bep.  O.  S.  122 ;  9  Ex.  247. 

These  cases  are  easily  distinguishable — ^the  first 
on  the  ground  that  the  entertainment  was  not  a 
public  entertainment  at  all;  the  second  on  the 
ground  that  the  use  of  the  room  was  only  tempo- 
rary, and  was  not  habitual  or  ordinaiy ;  and  the 
third  on  the  ground  that  a  new  trial  ought  not 
to  be  granted  against  the  defendant  in  a  penal 
action.  The  offence  consists  in  the  unrestncted 
entertainment  to  the  public.  This  was  a  public 
entertainment  because  the  room  was  thrown  open 
in^scriminately  to  the  public,  and  the  justices 
have  so  found.  The  questions  as  to  payment,  or 
who  pays  or  performs,  are  wholly  immaterial.  The 
decision  of  the  justices  was  right  and  the  con- 
viction ought  to  stand.  He  also  referred  to 
Ouaglieni  v.  Matthews,  34  L.  J.  116,  M.  C. 

Day,  J. — We  think  that  this  conviction  cannot 
be  supported.  The  case  is  not  within  the  statute 
at  all.  The  appellant  did  not  provide  the  music 
or  singing ;  he  merely  provided  the  piano.  That 
is  not  an  entertainment  given  to  the  public  in  any 
shape  or  way.  Persons  come  into  the  public- 
house  and  they  use  the  piano  in  the  room  just  as 
they  are  entitled  to  use  the  chairs  or  stools  in  the 
room.  This  happened  frequently  on  Saturday 
eveniugs  and  sometimes  on  Fridays  and  holidays, 
when  persons  were  in  the  habit  of  sittinff  down  at 
the  piano,  and  they  solaced  themselves  with  music. 
The  Jandlord  did  not  provide  the  entertainment 
in  any  way,  and  he  could  have  stopped  the  singing 
or  playing  at  any  time.  He  did  not  encourage 
the  customers  to  play.  The  entertainment,  there- 
fore, was  not  a  pubhc  entertainment  in  any  shape 
or  way,  and  the  case  is  not  within  the  statute 
at  all. 

Lawsancb,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellant,  UUithome,  Currey, 
and  Currey,  for  James  Law,  Batley. 

Solicitors  for  the  Tespondent,  Badham  and 
Williams,  for  Trevor  C.  Edwards,  Wakefield. 


Monday,  June  5, 1899. 

(Before  Day  and  Lawkancb,  JJ.) 

Oabritt  (app.)  V,  Godson  and  Sons  (resps.)  (a) 

Metropolis  ^—  Building  —  "  Used  in  part  for 
purposes  of  trade  and  in  part  as  a  dwelling' 
house  "  —  Public-house  —  Licences  over  whole 
huHddng — London  Building  Act  1894  (57  &  58 
Vict  c.  ccxiii.),  s.  74  (2). 

By  sect.  74  (2)  of  the  London  Building  Act  1894, 
"  in  every  building  .  .  .  used  in  part  for 
purposes  of  trade  or  manufacture  and  in  part 
OS  a  dwelling-house,  the  part  used  for  the 
purposes  of  trade  or  manufactv/re  shall  be 
separated  from  the  part  used  as  a  dwelling' 
house  by  walls  and  floors  constructed  of  fvre- 

(a)  Beported  by  W.  db  B.  HsBBkaT,  Esq.,  Barrister-«t-Law. 
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resUting  materiaU,  <md  aU  passages,  staircases, 
and  other  means  of  apvroach  to  the  part  used 
as  a  dwelling-house  shod  he  constructed  through- 
out  of  fire-resisting  materials.'* 

Held,  that  did  not  apply  to  a  puhlie^house  where 
the  licence  extended  over  the  whole  of  the  pre- 
mises,  and  upon  which  the  licensee  and  his  family 
resided. 

There  was  a  way  from  the  street  through  the  har 
to  the  lobby  wnich  communicated  with  the  stair- 
case reaching  the  upper  living  rooms.  The  lobby 
also  opened  into  an  inclosed  yard. 

Held,  that  under  the  circumstances  the  way 
through  the  bar  was  not  a  means  of  approach 
to  the  'part  of  the  building  used  as  a  dwelling- 
house. 

Case  stated. 

The  respondents  were  summoned  for  that  in 
erecting  a  certain  bailding,  i.e.,  the  Horse  and 
Groom  pnblic-house,  certain  tbines  were  done  in 
contravention  of  the  London  Bailding  Act  1894, 
and  that  thej  had  made  default  in  complying  with 
a  notice  of  irregularity  served  upon  them. 

The  following  facts  were  proved  or  admitted : — 

The  respondents  were  the  builders  engaged  in 
erecting  the  public-house,  a  building  exceedinsr 
ten  squares  in  area  and  to  be  used  as  a  fully- 
licensed  house,  but  not  as  a  hotel,  the  ground 
floor  consisting  of  a  bar,  lavatory,  and  pot-room ; 
the  first  floor  consisting  of  a  public-room,  lava- 
tory, spirit  storeroom,  kitchen,  laxder,  and  scullery; 
the  second  and  third  floors  consist  of  bedrooms 
and  living-rooms.  The  only  means  of  communi- 
cation between  the  floors  was  a  staircase  termi- 
nating in  the  lobby  on  the  ground  floor.  The 
licensee  and  his  family  would  reside  in  the  build- 
ing, and  the  whole  of  the  building  in  question  was 
covered  by  the  justices'  and  excise  licences. 
The  notice  of  irregularity  required  the  respon- 
dents to  construct  throughout  of  fire- resisting 
materials  all  passages,  staircase,  and  other  means 
of  approach  to  the  part  of  the  building  to  be  used 
as  a  dwelling-house  under  sect.  74  of  the  Act. 
In  order  to  get  from  the  street  to  the  lobby  and 
staircase  it  is  necessary  to  enter  through  the  door 
in  the  front  of  the  bar  and  to  pass  through  a 
corridor  at  the  back  of  two  private  bars  and 
through  the  saloon  bar,  a  distance  of  22  yards, 
and  thence  to  the  lobby,  which  gives  access  to  the 
staircase.  The  door  separating  the  lobby  from 
the  bar  is  to  be  and  the  staircase  itself  and  lobby 
are  constructed  of  fire-resisting  materials,  but  the 
floor  and  other  parts  of  the  fa^  are  not  of  fire- 
resisting  materiaLs.  The  lobby  which  gives  access 
to  the  staircase  also  opens  into  a  back  yard 
extending  from  the  whole  width  of  the  house  and 
to  a  depth  of  100ft.  surrounded  in  part  by  build- 
ings and  in  part  by  a  wall  8ft.  high  at  its  lowest 
part.  There  is  no  exit  from  the  yard  except  that 
which  leads  into  the  lobby  giving  access  to  the 
htaij'case. 

It  was  contended  on  behalf  of  the  appellant 
tlia*^  the  building  was  one  used  in  part  for  pur- 
pose i  of  trade  and  in  part  as  a  dwelling-house, 
aad  was  so  used  within  the  meaning  of  sect.  74  (2), 
aud  that  the  way  through  the  bar  to  the  lobby 
and  staircase  was  under  the  circumstances  a 
means  of  approach  to  the  part  of  the  building 
to  be  used  as  a  dwelling-house,  and  that  not  being ' 
constructed  throughout  of  fire-resisting  materials 
it  was  in  contravention  of  the  said  Act. 


It  was  contended  on  behalf  of  the  respondents 
that  the  building  in  question  was  not  a  building 
used  in  part  for  purposes  of  trade  and  in  part  as  a 
dwelling-house,  and  that  it  was  not  so  used 
within  sect.  74  (2)  of  the  Act,  and  that,  even  if  it 
was,  thn  way  through  the  bar  of  the  public-house 
to  the  lobby  was  not  a  means  of  approach  to  the 
part  of  the  building  to  be  used  as  a  dwelling-house 
within  the  section. 

The  magistrate  was  of  opinion  that  the  bailding 
was  not  a  building  intended  to  be  used  in  part  for 
the  purposes  of  trade  and  in  part  as  a  dwelling- 
house  within  the  Act,  and  he  held  that,  even  if  it 
was,  the  way  through  the  bar  to  the  lobby  giriog 
access  to  the  staircase  was  not  under  the  circum- 
stances a  means  of  approach  to  the  part  of  the 
building  to  be  used  as  a  dwelling-house. 

He  thereupon  dismissed  the  summons. 

By  the  London  BuUding  Act  1894  (57  &  58 
Vict.  c.  cciiii.),  s.  74 : 

(2)  In  every  bailding  exoeeding  tan  Bqaarea  in  area 
need  in  part  for  porpoees  of  trade  or  manofaotnre  and 
in  part  as  a  dwelling-booae,  the  part  n«ed  for  the 
purposes  of  trade  or  mannfaotnre  shall  be  separated 
from  the  part  used  as  a  dw^Uing-hotue  by  walle  and 
floors  oonstraoted  of  fire-resisting  materials,  and  all 
passages,  staircases,  and  other  means  of  approach  to 
the  part  nsefl  as  a  dwelling-honse  shall  be  oonstraoted 
thronghoat  of  fire-resisting  matsrials.  The  part  used 
for  purposes  of  trade  or  mannfaotare  shall  (if  extend, 
ing  to  more  than  tiro  hundred  and  fifty  thousand  onbit 
feet)  be  subject  to  the  proriaions  of  this  Act  relating  to 
the  cubical  extent  of  buildings  of  the  warehouse  class : 

Provided  that  there  may  be  constructed  in  the  walla 
of  such  staircases  and  passages  such  doorways  as  are 
necessary  for  communicating  between  the  different  parte 
of  the  bnildiog,  and  there  may  be  formed  in  any  walls 
of  such  building  openings  fitted  with  fire-resisting 
doors. 

Avory  for  the  appellant. — The  case  turns  upon 
sect.  74  (2)  of  the  London  Building  Act  1894.  I 
submit  that  this  public-house  was  a  building  used 

?artly  for  trade  and  partly  as  a  dwelling-house, 
'he  only  means  of  access  to  the  upper  rooms  was 
through  this  saloon  bar,  and  so  into  the  lobby. 
The  other  door  only  led  into  an  inclosed  yard,  and 
the  sole  way  out  of  the  building  was  through  this 
bar. 

Wootten  for  the  respondents. — The  mat^idtrate 
was  right.  This  public-house  is  not  within  the 
section  of  the  London  Building  Act  1894  at  all. 
The  74th  section  was  meant  to  apply  to  the  cases 
of  shops  and  upper  parts,  and  to  whole  houses 
used  for  the  purposes  of  trade  where  the  occupier 
dwells.  The  licences  here  cover  the  wnole  of  the 
house.  The  way  through  the  saloon  bar  is  clearly 
not  an  approach.  The  door  into  the  back  yard 
satisfies  the  Act. 

Avory  in  reply. 

Day,  J. — ^There  seems  to  me  to  be  very  great 
difficulty  in  applying  this  section  to  a  building  of 
this  description.  In  point  of  area,  no  doubt  it  is 
within  the  section.  That  is  to  say,  if  you  measure 
it  in  the  way  that  Mr.  Avory  has  measured  it,  it 
seems  to  be  clear  that  it  is  a  building  containing 
a  sufficient  number  of  square  feet  to  come  within 
it.  Nevertheless  I  find  considerable  difficulty  in 
applying  the  particular  language  to  the  building 
in  question.  The  words  of  the  section  are :  "  In 
every  building  exceeding  ten  squares  in  arsa,  used 
in  part  for  purposes  of  trade  or  manufacture  and 
in  part  as  a  dwelling-house,  the  part  used  for  the 
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porpoees  of  trade  or  maniifactiire  shall  be  sepa- 
ratell  from  the  part  used  as  a  dwelling-house  bj 
walls  and   floors   constructed  of    fire  •  resisting 
materials."    Now,  I  confess  that  I  do  not  see  how 
it  can  be  said  that  this  building  is  used  in  part 
"for  the  purposes  of  trade  and  manufacture.'* 
Ordinarily  speaking,   I   should   understand   the 
expression  "tor  the  purposes  of  trade  or  manu- 
facture "  as  pointing  to  something  in  the  nature 
of  a  manufactory  or  a  manufacturing  business. 
But  here  "  trade  "  is  said  to  apply  to  any  trade, 
and,  therefore,  that  he  carries  on  the  trade  of  a 
licensed  Tictualler  on   these   promises,  and  also 
uses  part  of  them  as  a  dwellin^^-house.    He  carries 
<m  the  business  of  a  licensed  victualler  all  through 
the  house,  «nd  he  resides  in  the  house  as  far  as 
it  is  necessary  for  a  licensed  rictualler  to  reside 
in  it.    He  simply  lesides  in  some  portion  of  the 
house  as  any  licensed  yictualler  does,  and  some 
other  portions  of  it  are  used  for  the  purposes  of 
entertaining  his  guests.    I   am  quite  unable  to 
say  that  this  comes  within  the  description  of  a 
house  "  used  in  part  for  the  purposes  of  trade  or 
manufacture  and  in  part  as  a  dwelling-house."    It 
seems  to  me  to  fail  in  answering  that  description. 
I  cannot  understand  how  this  can  be  said  to  tail 
to  carry  out  the  provisions  of  the  Act  when  there 
is  a  means  of  communication  through  this  open 
area,  or  space,  into  which  he  undoubtedly  has 
carried  a  staircase,  which  staircase  complies  with 
all  the  provisions  of  the  Aut.    He  has  provided  a 
staircase  leading  into  the  open  space,  such  as  it  is, 
and  it  is  made  of  non-inflammable  material  as  the 
statute  requires.    It  is  true  they  might  want  it  in 
a  more  convenient  or  accessible  or  pleasant  way 
than  by  walking  right  through  along  the  base- 
mtnt,  where  you  could  come  out   at  the  front 
door,  and   that  is  not  made  of   non-inflammable 
materials,  but  is  made  of  such  materials  as  would 
or  might  take  fire ;  but,  at  the  same  time,  every 
provision  is  made  for  the  safety  of  the  people 
who  may  be  living  on  the  upper  floors  of  the 
building,  and,  if  there  are  any  people  living  there, 
they  could  get  down  the  stairs  and  so  on  to  this  open 
space,  which  is  large  and  comprehensive  enough 
to  hold  all  the  people  who  may  be  dwelling  in  the 
house;  and  when  they  got  there  they  would  be,  as 
far  as  I  can  understand  it,  in  perfect  safety,  where 
flames  could  not  reach  them,  or,  at  any  rate,  for  a 
length  ot  time  absolutely  sufficient  to  enable  the 
officers  of  tbe  fire  brigade  to  ertricate  them.    I 
oo  not  see  myself  any  daoger  or  mischief.    I  do 
not  see  that  Mr.  Bros  ought   to  have  convicted 
in  this  case.     He  has  not  gone  wrong  in   not 
doing  so,   and    I    think,  therefore,  his  decision 
ought  to  be  upheld.    I  do  not  profess  to  under- 
stand all  the  language  of  the    section,   but  I 
can  see  very  well  that  Mr.  Bios  has  put  a  con- 
struction upon  it  which  is  not  at  all  unreason- 
able having  regard    to  the  nature  of   the  case 
icaelf.    I  therefore  think  his  decision  must  be 
upheld. 

LAWSA.NCE,  J. — I  am  of  the  same  opinion.  I 
think  sub-sect.  2  of  sect.  74<  does  not  apply  to  a 
building  in  the  position  of  this  particular  public- 
house,  but  that  what  it  was  intended  to  apply  to 
was  the  ordinary  case  of  a  shop,  or  room  or  rooms, 
in  which  some  manufacture  was  carried  on,  with 
a  dwelling-house  above.  What  the  section  pro- 
vides is  that  all  the  passages  in  the  dwelling-house, 
and  the  staircases  and  other  means  of  approach, 
shall  be  constructed  of  fire-resisting   materials. 


There  is  no  difficulty  in  doing  this  in  an  ordinary 
case.    You  see  in  ninety-nine  shops  out  of  every 
hundred  an  entrance  to  the  shop  and  an  entrance 
to  the  house,  with  a  wall  between  them ;  and  that 
must  be  constructed  in  a  particular  manner,  and 
the  approach  must  be  made  of  fire-resisting  ma- 
terials.   Now,  in  this  case  you  have  got  a  trade, 
and  it  is  a  trade  no  doubt,  which  is  carried  on  and 
necessarily  carri*-d  on  in  a  dwelling-house,  and 
you  can  carry  it  on  anywhere  else.    The  room  is  a 
part  of  tiie  dwelUng-house ;  there  is  no  separate 
part  where  you  carry  on  the  business  of  a  public- 
house,  and  the  part  above  where  the  manager  or 
the  owner  is  living  by  himself  or  with  his  family, 
which  is  part  of  the  house.    They  are  all  mixed 
up  together,  and  I  think  the  conclusion  arrived  at 
by  the  leamei  police  magistrate  was  correct  on 
that  part  of  the  case.    I  need  not  say  anything 
on  the  second  point,  because  if  the  magistrate  is 
correct  on  the  first  point  there  is  an  end  of  the 
matter ;  but,  looking  at  the  object  of  the  section, 
the  object  clearly  wiis  to  ensure  safety  to  people 
who  were  liable  to  be  burnt.    My  learned  brother 
has  already  pointed  out  that  you  can  get  into  the 
back  yard,  wnere  you  might,  perhaps,  get  scorched 
— not  necessarily  burnt — and  you  would  get  at  all 
events  some  advantage  from  that,  and  the  object 
which  it  is  desired  to  obtain  by  the  section  is 
partly  attained,  which  is  always  something  to  be 
thankful  for.     But  then  what  is  said  here  on 
behalf  of  the  appellants  is  this:  Mr.  Avory  is 
driven  to  say  if  you  have  got  to  come  through  a 
shop  or  whatever  it  may  be — through  a  room — 
I  do  not  mind  what  material  you  may  have  in  it, 
you  may  have  it  all  hung  with  the  lightest  muslin, 
you  may  bum  your  head  and  body  as  much  as 
you  like  as  you    come    through,  but  what  the 
London  County  Council  insist  upon  is  that  you 
must  have  a  fire-rasisting  floor,  so  that  you  may 
not  bum  your  feet  as  you  come  through.    That  is 
the  total  result  of  the  whole  tning  if  it  were  to  be 
carried  out  in  the  manner  suggested.   Now,  I  very 
much  object,  myself,  to  being  in  any  way  a  party 
to  any  scheme  whatever  of  enabling  people  to 
indirectly   carry    out    something    which  is    not 
absolutely  provided  for  by  the  Act  of  Parliament. 
There  can  be  no  doubt  that  the  object  in  this 
particular  case  is  to  attempt  to  get  us  to  decide 
something  which  was  not  contemplated  by  the 
statute,  which  has  made  no  provision  for  it.    I 
have  no  doubt  that  what  was  intended,  and  what 
would  have  been  a  very  just  thing  to  say,  was 
that  no  part  of  a  house  used  for  the  purpose  of  a 
dwelling-house  should  be  constructed  which  had 
not  a  separate  access  to  a  public  street.    There  is 
no  doubt  what  was  intended,  but  the  effect  of 
trying  to  introduce  it  in  this  way  would  be  to 
produce  the  abeiurd  result  which  I  have  pointed 
out.    I  think,  therefore,  the  learned  magistrate 
was  justified  in  coming  to  the  decision  which  he 
did  on  both  grounds.    No  doubt  one  was  quite 
enough;  but  if  not  one,  there  id  both  of  them 
there.    I  quite  agree  that  this  wa8  not  a  dwelling- 
house  in  the  sense  contended  for,  and  I  also  agree 
with  him  that  under  the  circumstances  of  this 
case  there  was  an  approach  which  was  a  proper 
approach,  and  which  was  in  accordance  with  the 
terms  of   the    74th    section  of    the    statute    in 
question.  j^^^^i  dismissed. 

Solicitors:   for  the  appellant,  W.  A.  Blaxlaud; 
for  the  respondents,  Lay  ton.  Sons,  and  Leudon, 
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Friday,  Jwne  9, 1899. 

(Before  Day  and  Lawbancb,  JJ.) 

Wabwick  (app.)  V,  Gbaham  (reap.),  (a) 

PMic  health — Person  suffering  from  infectious 
disecue — "  Without  proper  lodgtna  or  accommo- 
dation " — Patient  well  provided  for — Danger  of 
infection  to  others — Public  Health  Act  1875 
(38  &  39  Vict  c.  65),  «.  124. 

8ecL  124  of  the  Public  Health  Act  1875,  providing 
for  the  removal  to  a  hospital  of  persons  suffering 
from  any  dangerous  infectious  disorder  where 
such  person  is  without  proper  lodging  or  accom- 
modation, is  not  only  for  the  protection  of  the 
sick  person^  but  also  for  the  protection  of  others 
from  infection. 

The  court  wiU  make  an  order  for  removal,  if  such 
patient  cannot  be  property  isolated,  so  as  to 
prevent  infection,  notwithstanding  the  fact  that 
the  patient  is  properly  cared  for. 

Case  stated. 

An  application  was  made  by  the  appellant  to 
the  justices  for  an  order  for  the  remo^ral  of  the 
son  of  the  respondent,  who  was  sufEerini^  from  an 
infectious  disease,  namely,  scarlet  fever,  and  was 
without  proper  lodging  or  accommodation,  to  a 
suitable  hospital. 

The  following  facts  were  proved  or  admitted : — 

The  respondent  had  a  son  named  Walter,  aged 
nine  years,  living  with  him  at  his  house  within  the 
borough,  and  the  persons  living  in  the  house  con- 
sisted of  the  respondeat  and  seven  of  his  family, 
including  the  boy  Walter.  The  boy  was  suffering 
from  scarlet  fever.  The  house  was  a  four-roomed 
house  containing  a  kitchen  and  a  pa-rlour  on  the 
ground  floor,  one  leadine  from  the  other  with  a 
small  scullery  at  the  bacK,  and  on  the  upper  floor 
two  small  bedrooms  opening  iato  each  other. 
The  boy  was  kept  apart  in  the  parlour  on  the 
ground  floor;  but  the  family  had  to  pass  the 
door  of  the  patient's  room  when  going  into 
the  street  from  the  kitchen  where  the  cookiog 
was  done  and  where  the  family  lived  and  partook 
of  their  meals.  The  boy  was  properly  cared  for 
so  far  aa  concerned  nourishment  and  medical 
attendance,  and  no  one  slept  in  the  same  room 
as  the  boy. 

A  certificate  was  put  in  by  the  appellant  by  the 
medical  officer  of  health  that  the  patient  was 
suffering  from  scarlet  fever,  and  that  he  "was 
without  proper  lodging  or  accommodation." 

It  was  proved  that  there  would  be  danger  of 
infection  by  the  other  people  in  the  house  if  the 
boy  continued  to  occupy  the  room  during  the 
progress  of  the  ilhiess. 

It  was  also  proved  that  the  boy  was  properly 
cared  for. 

It  was  contended  by  the  appellant  that  the 
certificate  of  the  medical  officer  was  conclusive 
and  binding  upon  the  justices  in  regard  to  the 
facts.  Further,  that  the  expression  "without 
proper  lodging  or  accommodation  "  in  sect.  124 
of  the  Public  Health  Act  1875  meant  such  lodging 
or  accommodation  as  would  prevent  infection  by 
other  persons  living  in  the  house. 

That  althous^h  the  section  in  question  did  not 
expressly  require  isolation  of  persons  suffering 
from  a  dangerous  infectious  disease,  there  could 
be  no  proper  lodging  or  accommodation  in  the 
house  of  the  respondent  under  the  circumstances 

(a)  Beported  by  W.  DB  B.  Hbrbbbt,  Esq.,  Barrister-at-Law. 


of  this  case  as  the  evidence  disoloaed  insufficient 
means  of  isolation  of  a  patient  suffering  from 
such  a  disorder,  and  that  there  was  danger  of 
infection  by  other  persons  residing  in  the  house. 

The  respondent  contended  that  proper  lodging 
or  accommodation  meant  nothing  more  than  ordi- 
naiy  habitable,  clean,  comfortable  lodging,  with 
proper  accommodation  for  a  sick  person. 

Upon  the  above  facts  the  justices  rejected  the 
app^lant's  contention  and  held,  as  a  matter  of 
law,  that  there  was  not  sufficient  evidence  to  show 
that  the  boy  Walter  was  without  proper  lodging 
or  accommodation  at  the  date  of  the  application, 
and  they  accordingly  refused  to  make  an  order  for 
his  removal  to  a  hospital. 

By  the  Public  Health  Act  1875  (38  A  39  Vict 
c  55),  s.  124 : 

Where  any  anitable  hospital  or  place  for  the  reoeptioo 
of  the  aiok  is  provided  within  the  distriot  of  a  local 
aathority,  or  within  a  ooavenient  distanoe  of  snoh  district, 
any  person  who  is  saffering  from  any  dingerous  infections 
disorder,  and  is  without  proper  lodging  or  aooommodation, 
or  lodged  in  a  room  occupied  by  more  tban  one  family, 
or  is  on  board  any  ship  or  vessel,  may  on  a  oertifioate 
signed  by  a  legally  qoalified  medical  practitioner,  and 
with  the  consent  of  the  saperintendiog  body  of  Buch 
hospital  or  place,  be  removed,  by  order  of  any  jnstioe,  to 
aach  hospital  or  place  at  the  cost  of  the  local  aathority. 

Macmorran,  Q.G.  and  Sylvain  Mayer  for  the 
appellant. 

The  respondent  did  not  appear. 

Day,  J. — ^The  appeal  must  be  allowed.  Sect.  124 
was  intended  to  prevent  the  spread  of  infection, 
and  not  only  for  the  benefit  of  the  sick  person. 
This  case  mast  be  remitted  to  the  justices. 

Lawbancb,  J.-I  agree.         ^^^^  ^^^^^ 

Solicitors  for  the  appellant,  Tatham  and 
Procter, 


Friday,  June  9, 1899. 

(Before  Day  and  Lawsance,  JJ.) 

Williams    (app.)   v,  London  and    Nobth- 
Westsbn  Railway  Company,  (reaps.),  (a) 

Rating — Land  used  as  railway  for  public  convey* 
ance — Er^emption — Sidings,  platforms,  and  lines 
at  dock  station — Connection  vnth  main  line. 

The  Liverpool  Corporation  Act  1893,  s.  36,  pro- 
vides that  land  used  as  a  railway  Tnade  under 
the  powers  of  any  Act  of  Parliam>ent  for  public 
conveyance  shall  not  be  rated  to  sv^  raies  in 
any  greater  proportion  than  one-fourth  part  of 
the  net  annual  value. 

The  respondents  were  the  owners  and  occupiers  of 
premises  known  as  the  B,  D,  O.  Station  in  the 
city  of  L,  The  premises  consist  of  a  substantial 
erection  comprising  a  covered  shed  open  at  one 
side.  Inside  the  walls  there  are  a  numher  of 
railway  lines  comprising  sidings  and  platforms 
which  are  used  for  the  purpose  of  loading  or 
unloading  railway  waggons  with  goods.  There 
are  also  turntables,  cranes,  a  weighbridge,  and 
small  offices.  The  premises  are  sittiated  a  litUe 
over  half  a  mile  from  the  m^iin  line  of  the  re- 
spondents. They  are,  however,  connected  with 
the  mmn  line  and  their  several  goods  stations 
along  the  line  of  docks  by  permission  given  by 

(a)  Beported  by  W.  DS  B.  Hbbbkbt,  Esq.,  BarTlster>«(^Lftw. 
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ihe  M.  D,  and  H.  Boa/rd  to  %»e  their,  the  hoard's, 
doek  railway,  and  also  by  the  L,  Corporation 
having  given  permission  to  the  railway  com- 
pany for  a  tramway  to  he  laid  across  S,-8treet 
connecting  the  premises  with  the  dock  rails 
Viere. 

The  dock  company  had  constructed  their  rails 
under  their  Act  of  FarliMmefnd,  and  the  permis- 
sion, revocable  at  a  month's  notice,  given  by  the 
corporation  was  in  pursuance  of  their  private 
Act. 

AU  the  lines  of  rails  in  the  prem,ises  in  question 
are  used  for  the  conveyance  of  any  goods  which 
the  public  send  by  rail  to  or  from  the  premises 
in  question. 

The  respondents  were  rated  in  respect  of  the  pre- 
mises above  described  on  the  fM  net  annual 
value. 

Held,  tliat  they  were  entitled  to  the  exemption  in 
sect.  36  of  the  Act  of  1893,  as  the  premises  in 
question  were  land  used  as  a  railway  made 
under  the  powers  of  an  Act  of  Parliament  for 
public  conveyance. 

Cass  stated. 

The  respondents  were  charged  on  an  informa- 
tion laid  oy  the  appellant  thskt  they  being  duly 
rated  and  assessed  and  liable  to  pay  in  respect  of 
certain  premises  a  rate,  had  not  paid  suck  rate 
after  a  period  of  fourteen  days  after  demand  in 
writing,  and  that  the  said  snm  remained  unpaid. 

Tbe  respondents  were  the  owners  and  occupiers 
of  premises  known  as  the  Brunswick  Dock  Goods 
Station,  in  the  city  of  Liverpool. 

The  premises  in  question  consist  of  a  substan- 
tial erection  comprising  a  covered  shed  open  at 
one  side.  Inside  the  walls  there  are  a  nnmoer  of 
railway  lines  comprising  sidings  and  platforms 
which  are  used  for  the  purpose  of  loading  or 
unloading  railway  waggons  with  goods.  There 
are  also  turntables,  cranes,  a  weighbridge,  and 
small  offices.  There  is  also  in  the  inclosure  some 
land  used  for  carts  and  lorries  for  bringing  goods 
to,  and  taking  them  from,  the  premises. 

The  premises  are  situated  a  little  over  half  a 
mile  from  the  main  line  of  the  respondents.  They 
are,  however,  connected  with  the  main  line  at  the 
Wapping  Goods  Station  and  their  several  goods 
stations  along  the  line  of  docks  by  permission 
having  been  given  to  the  railway  company  by  the 
Mersey  Docks  and  Harbour  Board  to  use  their, 
the  bcMird's,  dock  railway,  and  also  by  the  Liver- 
pool Corporation  having  given  permission  to  the 
railway  company  for  a  tramway  to  be  laid  across 
Sefton-street  connecting  the  premises  with  the 
dook  rails  there.  Goods  are  taken  to  the  pre- 
mises and  brought  from  them  to  the  main  line 
of  the  company  in  railway  waggons  drawn  by 
locomotives. 

The  line  of  rails  along  Sefton-street  was  con- 
stmcted  by  the  Mersey  Docks  and  Harbour  Board 
nnder  sect.  72  of  the  Mersey  Docks  Acts  Consoli- 
<lation  Act  1858,  and  is  governed  by  that  Act. 
The  permission  to  lay  the  lines  across  Sefton- 
street  was  granted  to  the  company  by  the  corpo- 
ration Dnder  sect.  100  of  the  Liverpool  Improve- 
ment and  Waterworks  Act  1871,  and  was  revocable 
on  a  month's  notice. 

All  the  lines  of  rails  in  the  premises  in  ques- 
tion are  used  for  the  conveyance  of  any  goods 
which  the  public  send  by  rail  to  or  from  the  pre- 
nifles  in  qnestioxL 


The  premises  were  constructed  by  the  respon- 
dents upon  land  acquired  by  them  under  the 
powers  conferred  upon  tham  by  sect.  20  of  the  Lon- 
don and  North- Western  Bailway  Act  1896,  which 
incorporated  the  Railways  Clauses  Act  1845,  s.  3, 
which  provides  (inter  alia)  that  the  words  in  the 
Act  shall  have  the  same  meaning  as  in  the  Incor- 
porated Acts  unless  there  is  something  in  the 
subject  or  context  repugnant  to  such  construc- 
tion. 

Sect.  20  provides  {inter  alia)  as  follows : 

Subject  to  the  provisions  of  this  Act,  ani  in  addition 
to  the  other  lands  whioh  the  oompany  are  by  this  Act 
anthoriaed  to  acquire,  the  company  may  from  time  to 
time  enter  upon,  take,  ase,  and  appropriate  for  the 
porpoee  of  extendinff  the  statioos,  sidiDg^s,  warehonaes, 
coal  wharves,  depots,  and  other  accommodation  of 
the  company  for  mineral  goods  and  cattle  traffic  and 
for  other  pnrposes  connected  with  their  ondertaking 
the  lands  hereinafter  described  as  referred  ti  delineated 
on  the  deposited  plana  and  described  in  the  deposited 
books  of  reference  relating  thereto,  and  may  exeoate  the 
works  and  exercise  the  powers  hereinafter  mentioned 
and  ao  far  as  such  works  are  shown  upon  the  deposited 
plana  and  aectionB  In  accordance  with  those  plans  and 
sections  (that  ia  to  say,  inter  alia)  in  the  county  of  Laik« 
caster,  certain  landa  in  the  toimship  of  Toxteth  Park, 
lying  on  the  north  side  of  and  adjoining  Warvriok-atreet, 
and  between  Sefton-atreet  and  Caryl-atreet,  Liverpool. 

By  sect.  35  of  the  Liverpool  Corporation  Act 
1893,  the  corporation  of  Liverpool  were  authorised 
to  levy  a  general  rate. 

By  sect.  36  of  the  same  Act  it  was  provided  as 
follows : 

The  general  rate  shall  be  levied  on  the  net  annual 
valne  of  all  property  for  the  time  being  aaaesaed  to  the 
relief  of  the  poor  and  included  in  the  valuation  liata  of 
the  different  pariahea  in  the  city  in  force  at  the  time  of 
levying  the  rate  with  auch  additiona  aa  may  be  lawfully 
made  under  this  Act,  provided  that — (1)  No  peraon 
ahall  be  rated  to  the  general  rate  in  reapect  of  any 
church,  chapel,  or  other  building  exduaively  used  for 
public  worship,  or  in  reapect  of  any  rentcharge  in  lieu  of 
any  rectorial  or  vicarial  tithes,  or  in  reapect  of  any 
building  uaed  for  the  education  of  the  poor  exclusively. 
(2)  No  peraon  occupying  land  uaed  aa  arable,  meadoir, 
or  pasture  ground  or  orchards  or  allotments  only,  or  as 
wooidland,  market  garden,  or  nursery  ground,  or  any 
land  covered  with  water  and  used  only  ea  a  dock  or  a 
canal,  or  the  towing  path  thereof,  or  aa  a  railway  made 
under  the  powera  of  any  Act  of  Parliament  for  public 
conveyance  shall  be  rated  in  respect  of  the  same  to  the 
general  rate  in  any  greater  proportion  than  one-fourth 
part  of  the  net  annual  value  thereof. 

By  cect.  37  of  the  same  Act  it  was  provided 
that  sects.  18  to  22,  and  24  to  32,  and  51  of  the 
Liverpool  Improvement  Act  1858  should  {inter 
alia)  extend  and  apply  mutatis  mutandis  to  the 
general  rate,  and  the  sections  were  accordingly 
incorporated  into  that  Act. 

By  sect.  29  of  the  Liverpool  Improvement  Act 
1858  it  was  provided  as  follows  : 

If  any  peraon  who  ahall  be  liable  for  the  payment  of 
any  rate  made  or  levied  or  of  any  compoeition  made  or 
entered  into  by  virtue  of  thia  Act,  shall  refuae,  omit,  or 
neglect  to  pay  the  amount  of  auch  rate  or  oompoaition 
for  the  apace  of  fourteen  daya  after  demand,  it  ahall  be 
lawful  for  any  jaatice  having  juriadiotion  where  such 
peraon  ahall  then  reaide,  or  where  the  property  in  respect 
of  which  the  rate  or  oompoaition  shall  be  payable  is 
situate,  to  issue  his  summons  to  such  peraon,  whioh 
Bummons  may  include  all  the  sums  due  from  any  sooh 
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person  in  respect  of  any  of  the  rates  or  oompositions, 
requiriofr  Him  to  appear  at  a  time  and  plaoe  named 
therein  and  then  and  there  to  show  oaase  why  the  snu 
or  sams  so  demanded  should  not  be  paid,  and  if  on  the 
appearance  of  such  person,  or  in  default  of  appearance 
after  proof  of  the  service  of  snoh  summons,  either  per- 
sonally or  by  learinir  the  same  at  the  last  Imown  plaoe 
of  abode  of  business  of  snoh  person,  or  upon  the  premises 
in  respect  of  which  the  rate  or  composition  is  due  and 
payable,  no  sufficient  cause  shall  be  shoim  to  the  con- 
trary, it  shall  be  lawful  for  any  justice  haying  jurisdic- 
tion to  issue  his  warrant  of  distress  for  the  seizure  and 
sale  of  the  goods  and  chattels  of  such  person  for 
recoTery  of  the  amount  which  may  be  proTcd  before 
snoh  justice  to  be  due  from  such  person  in  re- 
spect of  the  rates  or  composition,  together  with 
sucb  costs  as  to  such  justice  shall  seem  just  and 
reasonable,  and  in  case  it  shall  be  returned  to  such 
warrant  of  distress  that  no  sufficient  goods  of  the 
party  against  whom  snoh  warrant  shall  hays  been  issued 
can  be  found,  it  »hall  be  lawful  for  the  justice  to  whom 
such  return  is  made,  or  for  any  other  justice  of  the  peace 
haying  jurisdiction,  if  he  shnll  think  fit,  to  commit  the 
person  from  whom  the  ra'e  or  composition  shall  be  due 
an  unpaid,  to  the  house  of  correction  or  common  gaol 
for  the  district  in  which  such  person  shall  then  reside 
for  any  term  not  exceeding  three  calendar  months  unless 
the  sum  or  sums  for  which  such  warrant  of  distresd  shall 
haye  been  issued,  and  all  costs  and  charges  of  the  dis- 
tress and  of  the  commitment  and  oonyeying  of  such 
person  to  prison  (the  amount  thereof  being  nscertained 
and  stated  in  such  commitment)  shall  be  sooner  paid. 
Provided  that  no  imprisonment  under  this  Act  shall  in 
anywise  operate  as  a  satisfaction  or  extinguishment  of 
any  sum  due  from  any  such  person  in  respect  of  all  or 
any  part  of  the  rate  or  composition  or  of  any  sum  or  sums 
for  which  such  warrant  of  distress  ihall  have  been  issued, 
or  of  such  costs  and  charges  respectively,  or  protect  such 
person  from  being  summoned  for  any  such  rate  or  com- 
position or  execution  being  taken  out  against  the  goods 
and  chattels  of  such  person  in  the  same  manner  as  if 
such  imprisonment  h%d  not  taken  place. 

On  the  9th  Feb.  1898  the  corporation,  acting 
under  the  no  were  conferred  upon  them  by  the 
Liverpool  Corporation  Act  1893  levied  a  general 
rate  upon  the  premisea. 

After  the  levying  of  the  rate  a  demand  note  for 
the  amount  of  the  rate  was  served  on  the  respon- 
dents, and,  they  having  omitted  or  neglected  to 
pay  it,  the  information  was  preferred. 

At  the  hearing  of  the  information  it  was  con- 
tended on  behalf  of  the  respondents  that  parts  of 
the  promises  included  in  tne  rate,  such,  for  in- 
stance, as  the  lines  of  rails,  turntables,  sidings, 
and  platforms,  together  with  the  ^rtion  of  uie 
roof  covering  the  same,  were  within  the  partial 
exemption  created  by  sect.  36  of  the  Act  of  1893, 
and  that  the  respondents  were  entitled  to  be  rated 
at  one-fourth  of  the  net  annual  value  thereof,  the 
property  being  land  "used  as  a  railway  made 
under  the  powers  of  an  Act  of  Parliament  for 
public  conveyance,"  and  that  as  in  the  rate  no 
exemption  had  been  allowed  the  information  ought 
to  be  dismissed. 

It  was  contended  on  behalf  of  the  apx)ellants 
that  the  premises  were  not,  nor  were  any  parts 
thereof,  within  the  terms  of  the  partial  exemption, 
and.  that  the  rate  was  duly  levied  and  recoverable. 

The  magistrate  was  of  opinion  that  the  premises 
were  part  of  the  railway  system  of  the  respon- 
dents, and  that  such  portion  thereof  as  consisted 
of  railway  lines,  turntables,  siding,  and  platforms, 
together  with  the  portion  of  the  roof  coverinff 
the  same,  came  within  the  terms  of  the  partisQ 


exemption  as  land  used  as  a  railway  made  under 
the  powers  of  an  Act  of  Parliament  for  public 
conveyance,  and  that  the  respondents  should  be 
rated  in  respect  of  such  portions  on  one-fourth 
part  of  the  net  annual  value  thereof,  and  that,  as 
regards  the  remainder  of  the  premises,  they  should 
be  assessed  on  the  full  annual  value. 
He  thereupon  dismissed  the  information. 

Balfour  Browne,  Q.C.  {HonorcUua  Lloyd  and 
B.  M.  Montgomery  with  him)  for  the  appellants. — 
The  lines  on  these  premises  with  the  platforms 
and  other  adjuncts  cannot  be  said  to  be  paH  of  a 
railway  made  under  the  x>ower8  of  an  Act  of 
Parliament  for  public  conveyance.  The  right  to 
cross  the  street  could  be  revoked  at  a  month's 
notice,  and  the  premises  are  approached  over  the 
private  dock  lines.  A  very  similar  exemption  1o 
this  exists  in  sect.  211  of  the  Public  Health  Act 
1875  (38  &  39  Yict.  c.  55).  In  the  case  of  South 
Wales  Bailway  Company  v.  The  Swansea  Local 
Board  {4  El.  &  Bl.  189),  which  was  decided  under 
the  old  Public  Health  Act  1848  (11  &  12  Yict 
c.  66),  sect.  88  of  which  contains  a  similar  clause, 
it  was  laid  down  that  railway  meant  the  way  on 
which  the  carriages  actually  go,  including  the  line 
itself  and  the  turntables  and  sidings,  and  that 
land  used  only  for  supporting  the  line,  is  also 
within  the  proviso,  and  is  to  be  taxed  at  the  lower 
rate.  But  the  adjuncts,  such  as  the  stations  and 
warehouses,  though  necessary  for  the  working  of 
the  line,  do  not  form  part  of  it  within  the  proviso, 
and  so  are  assessable  at  its  full  value.  The 
matter  was  again  discussed  in  London  and  North- 
western Bailway  Company  v.  Llandudno  Improve- 
ment Commissioners  (75  L  T.  Rep.  659 ;  (1897) 
1  Q.  B.  287),  and  the  principle  is  clearly  stated  in 
those  judgments. 

C.  A.BusseU,  Q.C.  (TT.  Graham  with  him)  for 
the  respondents. — The  case  depends  entirely  upon 
the  construction  to  be  placed  upon  the  various 
Acts  of  Parliament.  The  case  of  London  and 
North- Western  Bailway  Company  v.  Llandudno 
Improvement  Commissioners  is  an  authority 
that  platforms  and  sidings  might  be  rated  as 
land  used  as  a  railway.  The  contention  here 
is  that  there  is  a  difference  in  this  case  as 
the  approach  to  the  station  is  over  lines  over 
which  were  is  merely  a  licence  to  go.  It  does  not 
matter,  I  submit,  whether  the  access  to  the  station 
is  over  a  public  or  a  private  line,  where  the  pre- 
mises themselves  come  within  the  exemption,  as 
thev  do  here.  There  is  a  direct  access  in  this  case 
with  the  main  system  of  the  company. 

Lloyd  in  reply. 

Day,  J. — ^I  am  of  opinion  that  the  judgment 
arrived  at  by  the  magistrate  was  perfectly  correct. 
It  seems  to  me  that  this  land  which  was  rated  is 
within  the  exception — ^that  is  to  say,  I  find  it  is  land 
which  is  used  as  a  railway  made  under  the  powers 
of  an  Act  of  Parliament  for  public  conveyance, 
and  that  the  respondents  should  be  rated  in  re- 
spect of  the  same  on  one-fourth  part  of  the  net 
annual  value  thereof.  In  fact  I  come  to  the  same 
conclusion  as  the  magistrate,  because  it  seems  to 
be  clear  that  this  is  land  which  under  the  powers 
of  an  Act  of  Parliament  is  occunied  for  the  purpose 
of  public  conveyance,  and  used  for  the  purpose  of 
public  conveyance.  There  is  no  doubt  it  is  used 
for  the  purpose  of  public  conveyance  because 
a  railway  is  made  upon  it,  the  rails  are  laid 
down  upon  it,  and  the  trucks  are  used  upon  it. 
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The  tracks  are  fiUed  from  time  to  time  in  TariotiB 
wajs,  and  taken  off  in  a  partioular  way  along  the 
line  of  this  dock  company.  It  is  perfectly  trae 
that  the  means  of  ingpress  to  and  egress  from  this 

Slaoe,  and  from  these  rails,  about  which  a  great 
eal  of  argument  has  been  addressed  to  us,  were 
over  land  belonging  to  the  dock  company,  by 
whose  leave  and  licence  it  is  found  the  London 
and  North-Weetem  Railway  Oompany  do  use  the 
land.  There  is  no  doubt  about  it,  but  at  the  same 
time  this  land  that  was  rated  is  land  that  was 
used  by  the  railway  company  under  the  powers 
of  an  Act  of  ParHament,  and  the  place  was  made 
under  the  powers  of  au  Act  of  Parliament  for 
the  purpose  of  public  conveyance,  and  has  always 
been  used  so  smce.  It  is  utterly  immaterial  to 
my  mind  in  what  way  and  by  what  routes  they 
emerge  from  this  place  and  get  in  connection  with 
their  own  railway.  They  do  get  habitually  on  to 
thmr  main  railway,  and  they  get  there  by  licence 
from  the  dock  company,  and  they  use  this  par- 
ticular land  which  is  being  rated  for  the  puri>ose 
of  a  railway  for  public  conveyance.  They  use  it 
so  habitually,  and  will  probably  continue  so  to  use 
it  Whether  they  do  so  or  not,  I  do  not  care. 
They  use  it  for  that  purpose,  and  they  are  only 
liable  to  be  rated  subject  to  the  exemption  in  the 
Act  of  Parliament  so  long  as  they  use  it  for 
public  conveyance,  and  so  long  as  they  do  so  they 
are  entitled  to  be  rated  at  the  low  rate.  To 
my  mind  it  is  immaterial  whether  they  are  subject 
to  the  Railway  Commission  authority  or  not,  as  it 
is  also  whether  they  are  liable  to  be  dispossessed 
hereafter.  It  is  quite  sufficient  for  my  purpose 
that  it  is  land  now  occupied  by  them,  that  it  was 
made  under  the  powers  of  an  Act  of  Parliament^ 
and  occupied  by  them  for  the  purpose  of  public 
conveyance.  I  think  the  magistrate  was  quite 
right. 

Lawbabcb,  J. — ^I  entirely  agree. 

Appeal  diamiased. 

Solicitors  :  for  the  appellant,  F,  Venn  and  Co., 
for  H.  E.  Clare,  Liverpool ;  for  the  respondents, 
C.  H.  Maean. 
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(Before  Lords  Macnaohtbk,  Mobbis,  Shand, 

and  DAysY.) 

Mayob  of  Tynbmouth  v.  Attobnby- 
Gbbebal.  (a) 

ON    APPBAL    FBOM    THB    COT7BT  OF    APPEAL  IN 

BNOLAND. 

Municipal  eorporation — Borough  fwnd — Appeal 
againet  refusal  of  licence — Payment  of  coats  of 
chief  constcible. 

Where  there  is  no  surplus  from  the  borough  fund  a 
municipal  corporation  cannot  pay  out  of  9uch 
fwnd  the  costs  incurred  by  the  chief  constable  in 
opposing,  by  the  direction  of  the  council,  appeals 
against  the  refusal  of  justices  to  renew  the 
licences  of  public-houses. 

Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Smith,  Ghitty,  and  Collins, 
L.JJ.),  reported  18  Cox  Mag.  Cas.  438 ;  78  L.  T. 

(•)  Beported  by  O.  E.  Maldkh,  Eiq.,  BMTister«t-LftW. 

Ma6.  Cas.— Vol.  XIX. 


Bep.  372 ;  (1898)  1  Q.  B.  604),  affirming  an  order 
of  the  Queen'H  Bench  Division  (Grantham  and 
Wright,  JJ.),  reported  18  Cox  Mag.  Cas.  129 ;  76 
L.  T.  Rep.  566,  made  upon  a  special  case. 

The  special  case  was  as  follows : — 

1.  This  action  was  commenced  hy  a  writ  of 
summons  issued  on  the  18th  Nor.  1895,  wherehy 
the  plaintiffs  claimed  (1)  a  declaration  that  any 
agreement  by  the  defendant  corporation  to  in- 
demnify the  chief  constable  against  costs  he  may 
have  or  may  have  had  to  bear  or  pay  in  connection 
with  licensing  appeals  from  the  borout^h  justices 
to  quarter  sessions  and  any  payment  pursuant 
thereto,  or  any  payment  of  such  costs  by  the 
defendant  corporation,  is  ultra  vires  and  void; 
and  (2)  an  injunction  restraining  the  defendants 
from  making  or  acting  on  any  such  agreement,  or 
from  making  any  such  payment. 

2.  Pursuant  to  the  aforesaid  order  the  par- 
ties have  concurred  in  stating  the  questions  of 
law  arising  herein  in  the  following  case  for  the 
opinion  of  the  court. 

3.  The  plaintiffs,  the  Newcastle  Breweries 
Limited,  are  ratepavers  in  the  borough  of  Tyne^' 
mouth  and,  as  sucn,  were,  and  are,  interested  in 
preventing  any  misapplication  of  the  borough 
funds. 

4.  The  defendants  are  the  corporation  of  the 
borough  of  Tynemouth. 

5.  At  a  meeting  of  the  watch  committee  of  the 
council  of  the  corporation  of  the  borough  of 
Tynemouth,  held  on  the  13th  Aug.  1895,  a  resolu- 
tion was  passed  authorising  the  chief  constable  of 
the  said  borough  to  obtain  legal  assistance  at  the 
ensuing  brewster  cessions  for  the  said  borough.  A 
similar  resolution  was  passed  at  the  meeting  of 
the  council  held  on  the  21st  Aug.  1895. 

6.  At  the  brewster  sessions,  held  at  North 
Shields  on  the  23rd  Aug.  1895,  the  chief  constable 
of  the  borough  of  Tynemouth  raised  objection  to 
the  renewal  of  certain  alehouse  or  full  licences 
under  the  Licensing  Acts  for  the  sale  of  intoxicat- 
ing liquors  held  by  persons  in  respect  of  premises 
situate  in  the  borough  of  Tynemouth. 

7.  After  hearing  the  said  objections  the  justices 
at  such  sessions  reused  to  renew  the  said 
licences. 

8.  The  holders  of  five  of  the  said  licences  gave 
notice  of  appeal  from  such  refusal  to  the  quarter 
sessions. 

9.  On  the  27th  Sept.  1895,  at  a  meeting  of  the 
said  watch  committee,  it  was  resolved : 

That  the  opinion  of  oonnael  be  obtained  whether  the 
watch  committee  or  the  oonnoil  have  power  to 
authorise  the  chief  oonatable  to  act  as  lespondent  in  the 
several  licensing  appeals,  and  also  if  the  chief  oonatable 
should  be  ordered  by  the  court  of  quarter  sessions  to 
pay  his  oim  costs  or  the  appellant's  costs  in  any  of  the 
oases,  whether  the  coundL  have  power  to  pay  out  of  the 
borough  fund  or  borough  rates  the  costs  which  he  may 
be  ordered  to  bear  or  pay. 

10.  On  the  10th  Oct.  1895,  at  a  meeting  of  the 
said  watch  committee,  the  town  clerk  read  the 
case  submitted  to  counsel,  with  his  opinion  there- 
on. It  was  moved  by  Alderman  Elliot,  and 
seconded  by  CouncUior  Swann : 

That  the  councU  be  asked  to  authorise  the  chief  con- 
stable to  act  as  respondent  in  the  licensing  appeal  oases 
from    the    decision    of    the    borough  justices,  and  to 
indemnify  him  against  any  costs  which  he  may  have  to 
I  bear  or  pay. 

2  N 
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Alderman  Elliot  and  Councillor  Swann  voted 
in  favour  of  tbe  motion.  Councillors  Bolton, 
Spenoer,  Da^lish,  and  Eskdale  voted  against  the 
motion.  Alderman  Whitehom  did  not  vote.  The 
motion  was  declared  lost.  The  chief  constable 
asked  for  permission  to  take  his  witnesses  to  the 
quai*ter  sessions  on  the  appeals.  It  was  moved 
by  Alderman  Elliot,  and  seconded  bj  Councillor 
Swann,  that  the  necessary  permission  be  given  to 
the  chief  constable.  Alderman  Elliot  and  Coun- 
ciUor  Swann  voted  in  favour  of  the  motion. 
Councillors  Spencer,  Dai^lish,  and  Eskdale  voted 
against  the  motion.  Alderman  Whitehom  and 
Councillor  Bolton  did  not  vote.  The  motion  was 
declared  lost. 

11.  On  the  15th  Oct.  1895,  at  a  meeting  of  the 
council  of  the  corporation  of  the  borough  of  Tyne- 
mouth,  it  was  resolved : 

That  the  chief  constable,  who  is  the  respondent  in 
the  lioeneing  appeals  from  the  decisions  of  the  boroogh 
jnstioes,  be  antborised  to  oppose  saoh  appeals,  and  that 
the  council  agree  to  indemnify  him  against  any  costs 
which  he  may  have  to  bear  or  pay  in  connection  with 
the  appeals  as  snoh  respondent. 

12.  On  the  bearing  of  the  said  appeals  the  said 
chief  constable  appeared  by  counsel  and  opposed 
the  said  appeals,  and  the  said  appeals  were  dis- 
missed with  costs. 

13.  The  costs  incurred  by  the  chief  constable 
in  and  about  opposing  the  said  appeals  exceeded 
the  amount  of  tbe  costs  which  on  taxation  he 
recovered  from  the  appellants  by  the  sum  of 
1221,  5s. 

U.  On  the  19th  Nov.  1895,  at  a  meeting  of  the 
s«id  watch  committee,  in  the  matter  of  the  said 
lioensiDg  apj^als  and  in  the  matter  of  the  respon- 
dent's costs  it  was  resolved : 

That  the  committee  direct  payment  of  Messrs.  Adam- 
son  and  Adamson's  acconnt  amonating  to  1821.  5«.,  being 
the  difference  between  the  fees  paid  to  oonnsel  and  the 
amonnt  allowed  on  taxation. 

15.  The  state  of  the  borough  fund  of  the 
said  borough  at  the  date  of  the  resolution 
mentioned  in  paragraph  11  is  sho¥ni  by  the  two 
books  containing  eibstraots  of  the  account 3  for 
the  years  1891-95  and  1895-96  respectively, 
marked  respectively  "  A ''  and  "  B,"  and  by  the 
reports  of  the  borough  accountant  for  the  said 
years,  copies  whereof  are  marked  respeitiTely 
*'  C  "  and  *'  D,"  and  also  bv  two  balance-sheets, 
dated  respectively  the  15th  Oct.  1895  and  the 
19th  Nov.  1895,  and  marked  respectively  "  E  *'  and 
"F."  The  said  books,  leports,  and  balance- 
sheets  form  part  of  this  special  case,  and  it  is 
agreed  that  the  same  may  be  used  and  referred 
to  by  either  party  on  the  argument  of  the 
case. 

16.  Tbe  pleadings  in  the  action  are  to  be  deemed 
to  form  part  of  this  case,  and  may  be  referred  to 
by  eitber  party. 

The  question  for  the  opinion  of  the  court  is 
whether  the  said  resolution  of  the  council  or 
agreement  by  the  defendant  corporation  to  in- 
demnify the  chief  constable  against  the  said  costs 
was  uUra  virea,  and  if  any  payment  pursuant 
thereto  or  any  payment  of  the  said  costs  by  the 
defendant  corporation  pursuant  to  the  direction 
of  the  watch  committee  would  be  ultra  vires  and 
void. 

It  is  agreed  that  the  court  may  enter  such 
'udgment  and  make  such  order  as  to  injunction. 


costs,  or  otherwise  as  shall  be  proper  in  aocord- 
anoe  with  its  decision  on  the  above  question. 

The  Divisional  Court  held  that  the  corporation 
had  no  power  to  make  the  agreement  in  question, 
and  granted  the  injunction,  and  their  judgment 
was  i&rmed,  as  above  mentioned. 

The  corporation  appealed. 

Aaquith,  Q.C.,  Macmarran,  Q.C.,  and  Lleweltfn 
WiUiafnt  apoeared  for  the  appellants,  and  con- 
tended that  the  question  of  the  power  of  the  town 
council  to  authorise  this  payment  depended  on 
sects.  139, 140, 141,  and  143  of  the  Municipal  Cor- 

g orations  Act  1882  (45  &  46  Yict.  c.  60)  and  tbe 
fth  schedule  to  that  Act,  part  2,  s.  5.  That 
section  authorises  payments  "  in  respect  of  the 
borough  police,"  and,  by  sub-sect,  (d),  *'  for  the  pur- 

Eoses  of  the  borough  constabulary  force.*'  These 
oences  were  opposed  in  the  fir«t  instance  by  the 
chief  constable  at  the  instance  of  the  watch  com^ 
mittee  on  the  grounds  that  drunkenness  had  been 
permitted,  and  that  they  were  unnecessary.  The 
appeal  to  quarter  sessioos  was  before  the  decision 
of  this  House  in  Boulter  v.  Justice  of  Kent  (77 
L.  T.  Rep.  288 ;  (1897)  A.  C.  556),  so  that  he 
might  have  been  made  liable  for  costs  even  if  be 
had  not  appeared  on  the  appeal.  From  the  first, 
licensing  has  been  treated  as  a  matter  of  public 
order  affecting  police  administration,  as  appears 
from  the  whole  course  of  legislation.  The  police 
have  a  special  interest  and  special  duties  cast  on 
them  to  take  action  in  these  matters,  per  Lord 
Bramwell  in 

Bharp   v.   Wakefield,  64  L.  T.  Bep.  180 ;    (1891) 
A.  C.  173. 

The  first  Act  dealing  with  the  matter  was  19 
Hen.  7,  which  gave  auuiority  to  the  justices  to  take 
sureties  for  good  behaviour,  but  the  first  actual 
licensing  Act  was  5  &  6  Edw.  6,  c.  25,  in  1552. 
Matters  were  put  on  their  present  footing  by  2 
G^.  2,  o.  28.  and  the  law  was  consolidated  oy  the 
Act  of  1828  (9  Geo.  4,  c.  61),  which  first,  by 
sect.  10,  required  applicants  for  licences  to  give 
notice  to  the  constable  (see  also  sect.  40  of  the  Act 
of  1872,  which  is  the  existing  Act  on  the  subject). 
Under  the  Acts  of  1872  and  1874  the  police  have 
special  powers.    See  also 

The  Connty  and  Boroagh  Polioe  Act  1856,  s.  7  ; 
Reg.  V.  Corporation  of  Shejffleld,  24  L.  T.  Bep.   659  ; 
L.  Bsp.  6  Q.  B.  652. 

If  this  cannot  be  considered  a  payment  '*  in 
respect  of  **  or  "  for  the  purposes  of  "  the  polioe 
under  the  schedule,  it  is  nevertheless  authorised 
by  sect.  140,  sub-sect.  3  (a),  as  beiog  made  "  under 
the  authority  of  an  Act  of  Parliament "  by  virtue 
of  the  Borough  Funds  Act  1872  (35  &  36  Yict. 
c.  91),  s.  2  (see  Attorney-Oeneral  v.  CorponUion  of 
Blackburn,  57  L.  T.  Rep.  385) ;  or,  by  sub-sect.  3 
(&),  as  made  **  by  order  of  the  couucil,"  which 
could  be  removed  into  the  Queen's  Bench  hj 
certiorari  and  disallowed  under  sect.  141,  if 
improperly  made.  Beg.  v.  Corporation  of  Liver- 
pool (41  L.  J.  175,  Q.  B.),  which  was  cited  in  tbe 
court  below,  does  not  cover  this  case.  If  the 
chief  constable  appears  at  the  brewster  sessions, 
he  is  the  only  person  entitled  to  go  further 
undf-r  the  Act  of  1872  (see  Price  v.  James,  67 
L.  T.  Rep.  543 ;  (1892)  2  Q.  B.  428,  and  Beg.  v. 
Justices  of  Olamorganehire,  66  L.  T.  Rep.  444; 
(1892)  1  Q.  B.  621),  which  had  not  been  overruled 
by  Boulter's  case  at  the  date  of  these  proceedings); 
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and,  if  he  is  entitled  to  take  further  proceedings,  he 
is  entitled  to  incnr  expenses : 

Reg,  T.  Stamford,  13  L.  J.  177,  Q.  B. 

Lawsan  WaUon,  Q.G.,  Wille$  Chitty,  and  D.  H. 
Crompton,  for  the  respondent,  maintained  that  this 
payment  was  ultra  vires.  The  watch  committee 
did  not  instruct  the  chief  constable  to  appear.  It 
was  the  council  that  did  so,  and  he  is  not  the  ser- 
vant of  the  council.  If  they  have  power  to  make 
this  arraugement  at  ad,  thej  may  make  it  with  a 
stran^r.  Under  the  statute  the  justices  are  the 
licensing  authoritj)r,  and  they  have  ample  powers, 
and  the  corporation  have  no  business  to  inter- 
meddle in  the  matter.  Their  powers  as  to  tiie 
police  are  stringently  defined.  All  that  the  watch 
committee  have  to  do  is  to  provide  a  police  force, 
which  acts  under  various  statutes.  The  Act  of 
1828  is  still  the  Act  by  which  all  the  procedure  in 
licensing  matters  is  regulated,  and  that  proTides 
for  the  costs  of  an  appeal  by  sect.  29.  The 
Summary  Jurisdiction  Acts  do  not  apply  (see 
Boulter  v.  Justices  of  Kent,  ubi  sup,),  and  the 
only  per  SOD  8  entitltd  to  appear  on  the  appeal  are 
the  appellant  and  the  justices,  and  the  chief 
constable  can  only  appear  as  a  wituess.  Beg,  v. 
Justices  of  Glamorganshire  {foQ  L.  T.  Bep.  444; 
(1892)  1  Q.  B.  621),  which  was  some  authonty  for 
the  intervention  of  the  corporation,  has  been  over- 
ruled by  Boulter^s  case.  The  corporation  are  in 
the  position  of  trustees  {Attorney-General  v. 
Mayor  of  Brecon,  40  L.  T.  Rep.  52 ;  10  Ch.  Div. 
204),  and  their  powers  are  defined  by  the  Munici- 
pal Corporations  Act  1882.  They  have  no  powers 
as  to  licensing,  and  very  little  as  to  the  adminis- 
tration of  the  law  at  all.  The  police  sections  of 
the  Act  are  sect.  190  and  the  following  sections, 
and  they  do  not  extend  to  such  a  case  as  this. 
See 

Reg,  V.  Mayor  of  Sxeter,  44  L.  T.  Bep.  101 ;  6  Q.  B. 
Div.  185 ; 

Reg,  V.  Corporation  of  Liverpool,  41  L.  J.  175, 
Q.B. 

Beg.  V.  Corvoratum  of  Shejield  (24  L.  T.  Hep.  659 ; 
L.  *Bep.  6  Q.  B.  652)  shows  that  some  restriction 
must  be  put  on  general  words.  It  is  not  enough 
that  the  payment  is  for  a  beneficial  purpose. 
The  Borough  Funds  Act  1872  does  not  extend 
to  using  the  funds  for  a  case  like  this,  to  which 
the  corporation  are  not  parties.  It  is  in  fact 
"maintenance."  The  admioiatration  of  the 
Lioensing  Acts  is  not  within  the  purview  of  the 
Municipu  Corporations  Act.  The  watch  com- 
mittee in  fact  refused  leave  at  first. 

Asquith,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

May  16. — Their  Lordships  g^ve  judgment  as 
follows : 

Lord  Macnaohten.  —  My  Lords:  On  this 
appeal  your  Lordships  are  called  upon  to  deter- 
nune  whether  a  mumcipal  corporation  is  justified 
in  applying  the  borough  fund,  when  the  fund 
depends  for  its  sufBciency  on  a  borough  rate,  in 
payment  of  costs  incurred  by  the  chief  constable 
under  the  order  of  the  council  in  opposing  the 
renewal  of  a  publican's  licence  at  quarter  sessions. 
The  question  was  argued  very  fully  and  very  ably 
on  both  sides.  In  his  opening  address  the 
learned  counsel  for  the  appellants  suggested  con- 
siderations of  a  general  character,  wmoh  at  one 


time  led  me  to  think  that  the  appeal  might  per- 
haps be  supported  without  straining  unduly  the 
language  of  the  Act  relating  to  municipal  corpora- 
tions.   That  municipal  corporations  have   oeen 
constituted  to  the  intent  that  cities,  towns,  and 
boroughs  might  be  *'  well  and  quietly  governed  " 
is  no  more  than  what  is  declared  in  the  preamble 
of  the  Municipal  Corporations  Act  of  18o2.   That 
the  prop«'r  regulation  of  licensed  houses  within 
a  borough  is  essential  to  its  good  government 
and  to  tne  peace  and  quiet  of  the  inhabitants  and 
that  an  increase  in  the  number  of  public-houses 
out  of  proportion  to  the  wants  of  the  neighbour- 
hood  may  come  to  be  a  nuisance  and  a  public 
mischief  are  propositions    which    most   men   of 
moderate  views  would,  I  suppose,  admit.    Then 
it  was  observed  that  the  appointment  of  borough 
oonstables  and  the  care  and  superintendence  of 
the  constabulary  force  have  been  intrusted  to  the 
watch  committee  of  the  borough  council,  and  it 
was  shown  that  in  various  ways  in  connection 
with  the  administration  of  the  licensing  laws  the 
services  of  the  police  are  made  use  of  either  under 
the    express   direction   of   some  statute  or  as  a 
matter  of  convenience,  if  not  of  necessity.    All 
this  is  perfectly  true,   and  if  nothing  appeared 
to  the  contrary  it  might  well    be    inferred,    as 
your  Lordships  were  askidd  to  infer,  that  the 
action  of  the  borough  conncil,  which  has  been 
challenged  in  this  suit,  was  fairly  within  the  scope 
of  municipal  government.      But    a   careful  con- 
sideration of  the  licensing  laws  with   the  light 
thrown  upon  the  subject  by  the  recent  case  of 
Boulter  v.   Kent  Justices  (77  L.  T.  Bep.  288; 
(1897)  A.  C.  556)  in  this  House  leads  to  tbe  con- 
clusion that  the  administration  of  those  laws  has 
been  committed,  not  to  municipal   councils  as 
such,  but  to  another  and  a  different  body — ^the 
justices  of  the  peace.    There  is  no  warrant  that  I 
can  find  for  borough  councils  taking  upon  them- 
selves the  functions  of  the  justices.    The  ground 
having  been  so  far  cleared,  it  would  seem  to 
follow  that  the  expenditure  objected  to  by  the 
respondents  does  not  come  within  the    descrip- 
tion of  "  expenses  necessarily  incurred  "  in  carry- 
ing into  effect  the  Act  of  1882,  and  further  that 
the  argument  in  favour  of  the  appellants'  con- 
tention cannot  be  made  to  depend  in  any  measure 
on   considerations  lying  outside  the  Acts  which 
deal  expressly  with  the  application  of  the  fund 
known  as  the  borough  fund.    I  turn,  therefore, 
to  the  provisions  of  the  Municipal  Corporations 
Act  1882,  and  the  Borough  Funds  Act  1872,  on 
both  of  which  the  learned  counsel  for  the  appel- 
lants relied.    It  is  not  necessary  to  trouble  your 
Lordships  with  a  detailed  examination  of  those 
Acts.    They  are  very  fuUy  discussed  in  the  judg- 
ments of  Smith  and  Chittv,  L.J  J.,  and  I  cannot 
see  any  reason  to  differ  from  the  conclusions  at 
which  those  learned  judges  arrived.    In  the  first 
place  your  Lordships'  attention  was  called  to  the 
provisions  found  in  schedule  5  of  the  Act  of  1882 
relating  to  the  payment  to  be  made  in  respect  of 
the  borough  police.    By  the  conjoint  operation  of 
sect.  140  and  schedule  5  the  borough  fund  is  made 
applicable  to  certain  specified  payments  falling 
under  that  head,  and  then  comes  in  the  schedule 
a  comprehensive  clause  which  expressly  includes 
"  All  other  char^  and  expenses  which  the  watch 
committee,  subject  to  the   approbation  of   the 
council,  direct  to  be  paid  for  the  purposes  of  the 
borough  constabulary  force."    That  clause  would 
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ooTer  all  ezpenseB  la  ooimection  with  the  TaiBing, 
eqaippiD^,  und  maintenance  of  the  oonstabnlary 
force,  but  it  seems  impossible  to  extend  it  to 
expenses  incurred  bj  the  cbieC  constable  in  dis- 
charging duties  outside  the  functions  of  the 
borough  couDcil  and  the  functions  of  the  chief 
constable  as  their  officer.  The  next  argument 
was  certainly  a  very  bold  one.  The  payment  in 
question  has  the  sanction  of  an  order  of  the 
borough  council.  That  sanction,  it  was  said,  is 
enough  for  the  present  purpose ;  all  payments  by 
order  of  the  council  must  be  held  'good  unless  and 
until  they  are  disallowed  by  the  order  of  the 
Queen*s  Bench  Division  of  the  High  Court 
under  the  provisions  of  sect.  141.  This  argu- 
ment, whicn  seems  to  be  contrary  to  the  spirit 
and  intention  of  the  Act,  and  would  tend  to  place 
the  borough  fund  very  much  at  the  mercy  of  an 
unscrupulous  majority  in  the  borough  council,  is 
founded  on  sub-sect.  3  in  sect.  140.  Schedule  5, 
to  which  I  have  already  referred,  divides  payments 
out  of  the  borough  fund  into  two  classes — those 
which  may  and  those  which  may  not  be  made 
without  an  order  of  the  council.  Sect.  140  begins 
by  saying  that  the  borough  fund  shall  be  applic- 
able to  and  charged  with  the  several  payments 
specified  in  schedule  5.  It  declares  ia  sub- sect.  2 
that  the  payments  sx>ecified  in  part  1  of  that 
schedule  may  be  made  without  order  of  the  coun- 
cil, and  that  those  specified  in  part  2  may  not  be 
made  without  such  order,  and  then  it  enacts  in 
sub- sect.  3  that  no  other  payment  shall  be  made 
out  of  the  borough  fund,  except  in  five  specified 
cases.  One  of  the  excepted  cases  is  this — *'  by 
order  of  the  council."  It  is  not  very  easy  to 
understand  why  sect.  140  is  framed  in  the  way  in 
which  it  is  expressed.  To  a  great  extent  the 
excepted  cases  seem  to  be  a  repetition  of  cases  to 
be  found  in  schedule  5.  But  it  must  be  borne  in 
mind,  as  Smith,  L.J.  points  out,  that  sub- sect.  3 
is  a  restraining  and  not  an  enabling  section.  It 
does  not  say  that  the  borough  fund  may  be  drawn 
from  by  the  order  of  the  council  for  any  purpose 
they  thiLk  fit,  but  that  no  payments  shall  be 
made  thereout  other  than  those  specified  in  sche- 
dule 5,  except  by  the  order  of  the  council  for  any 
purpose  tbey  think  fit;  but,  that  no  payments 
sbali  be  made  thei>30ut  other  than  those  specified 
in  schedule  5,  except  by  order  of  the  council,  and 
in  four  other  excepted  cat-es  Now,  certainly 
there  are  ca^es  not  specified  in  schedule  5,  and 
nob  falling  within  the  other  excepted  Cises  in  sub- 
sect.  3,  in  whish  payments  may  be  made  out  of 
the  borough  lund,  as,  for  example,  there  are  pay- 
ments which  may  be  made  under  f>ect.  143  when 
the  borough  fund  has  a  surplus.  But  still  these 
payments  must  be  made  by  order  of  the  council, 
and  tbe  order  must  be  authenticated  by  the  signa- 
ture of  three  members  of  tbe  council  and  counter- 
signed by  the  clerk.  That,  I  think,  was  what 
sub  sect.  3  (&)  of  secD.  140  was  intended  to  point 
out  and  emphasise.  Tbe  obscurity,  such  as  it  is, 
h  is  arisen,  I  think,  from  the  superabundant  cau- 
tion of  the  draftsman,  and  not  from  any  intention 
to  relax  the  fetters  imposed  on  borough  councils 
as  trustees  of  the  borough  fund.  It  would  be 
ab  urd  to  suppose  that,  ia  an  Act  which  care- 
fully defin*-s  and  specifies  tbe  payments  to  be 
made  out  of  the  borough  fund,  and  had  certainly 
for  one  of  ita  objects  tconoaiy  in  the  admiaistra- 
tion  of  that  fund,  ihid  should  have  been  defeated 
by  inserting  a  ptovision  which  would  obviously 


leave  a  loophole  for  unlimited  extravagance. 
Lastly,  the  learned  counsel  for  the  appeUanta 
relied  on  the  Borough  Funds  Act  1872  That 
Act  authorises  in  certain  cases  the  application  of 
the  funds  of  municipal  corporations  and  other 
governing  bodies  to  purposes  to  which  they 
would  not  otherwise  be  applicable.  One  of  thoee 
cases  is  when,  in  the  judgment  of  the  govemiDg 
body  in  any  district,  it  is  expedient  for  such 
governing  body  to  prosecute  or  defend  any  legal 
proceedings  necessary  for  the  promotion  or  pro- 
tection of  the  interests  of  the  inhabitants  of  the 
district.  It  was  objected  on  behalf  of  the  respon- 
dents that  the  proceedings  on  which  the  appel- 
larjts  embarked  in  tbe  ca^e  of  the  appeal  «o 
quarter  sessions  were  not  *'  legal  proceedings  " 
within  the  meaning  of  the  Act,  and  that,  if  they 
could  be  properly  to  described,  they  were  not 
necessary  for  the  protection  of  the  interests  of 
the  inhabitants.  1  am  inclined  to  agree  witb 
them  on  both  points.  But  it  is  not  necessai^  to 
express  a  final  opinion  on  the  subject  or  to  define 
the  proceedings  to  which  the  Act  extends.  It 
is  enough  to  say  that  if  the  appellants  could  have 
brought  themselves  within  the  protection  of  the 
Act  they  have  not  done  so.  Whatever  may  have 
been  the  views  of  individual  members  of  the 
council,  it  is  clear  that  the  governing  body,  as  a 
body,  have  neither  formed  nor  expressed  any 
judgment  on  the  expediency  of  the  proceedings 
which  they  authorised,  and  if  that  difficulty  were 
out  of  the  way,  it  is  clear  that  the  costs  and 
expenses  now  in  question  have  not  been  examined 
and  allowed  in  manner  prescribed  by  sect.  6  of 
the  Borough  Funds  Act  1872.  It  is  equally  clear 
that  without  such  examination  and  allowance  no 
costs,  though  properly  incurred  under  the  Act, 
can  become  chargeable  on  the  borough  fund. 
Perhaps  I  may  add  that  I  should  venture  to  doubt 
whether  any  officer  appointed  by  one  of  Her 
Majesty's  Secretaries  of  State  or  bv  the  Local 
Government  Board  would  have  allowed  that 
luxury  in  litigation  in  which,  according  to  tbe 
bill  of  costs  in  evidence  in  this  case,  the  appel- 
lants appear  to  have  indulged.  I  do  not  think  it 
necessary  to  notice  the  point  on  which  the 
decision  of  the  Divisional  Court  turned  beyond 
saving  that  I  share  the  doubts  expressed  in  the 
G  'Urt  of  Appeal  as  to  whether  the  point  was  a 
good  one.  1  oeg  leave  to  move  that  the  appeal  be 
dismissed  with  costs. 

Lord  Morris.  —  My  Lords:  I  am  also  of 
opinion  that  the  order  of  the  Court  of  Appeal 
should  be  affirmed.  Boulter^s  case  appears  to  me 
to  decide  that  the  chief  constable  had  no  right  to 
appear  as  a  party.  He  did  so,  however,  and, 
having  been  called  in  by  the  parties  appealing  to 
quarter  sessions,  he  got  his  costs  there  from 
them,  but  that  cannot  entitle  him  to  get  his  extra 
costs  out  of  the  borough  fund.  In  order  to  raise 
tbe  points  relied  upon  by  the  appellants  in  this  case 
on  sub-sect,  (d)  of  the  5th  section  of  the  schedule 
to  tbe  Municipal  Corporations  Act  1882,  or  upon 
tbe  Municipal  Corporations  Borough  Funds  Act 
1872,  s.  2,  as  entitling  tbe  appellants  to  make  the 
order  for  payment  of  these  eitra  costs,  the  argu- 
ment appears  tome  to  be  necessarily  founded  on  the 
idea  that  the  chief  constable  had  a  right  to  appear 
as  respondent  at  the  hearing,  which  he  had  not. 
The  remaining  point  relied  upon  by  tbe  appellants 
— viz.,  sect.  140,  sub-sect.  3  (6) — ^pr«»sents  but  little 
difficulty.     That  section  provides  for  the  appli 
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ti(m  of  the  borough  fnnd,  first  in  the  payments 
specified  in  the  5th  schedule.  The  payments 
specified  m  part  1  of  that  schedule  may  be  made 
withont  the  order  of  the  council,  while  those 
specified  in  part  2  may  not  be  made  without  such 
order.  Then  comes  sect.  3.  No  other  payment 
shall  be  made  out  of  the  borough  fund  except 
under  the  authority  of  an  Act  of  Parliament,  by 
order  of  council,  by  order  of  the  court  of 
quarter  sessions,  by  order  of  justices  in  pur- 
soance  of  the  Act,  &c.  Sect.  3  is  not  an  enabliag 
section.  It  purports  to  be  a  disabling  section, 
but  excepts  from  disability  payments  (a),  (h),  (e), 
(d),  and  (e),  all  of  which  must  be  open  to  revision 
and  the  legality  challenged;  otherwise,  every 
order  of  the  court-  and  every  order  of  the  justices 
could  go  unchallenged.  It  is  said,  however,  that 
there  is  a  special  mode  of  testing  the  validity  of 
all  orders  of  the  council  by  tne  provisions  of 
sect.  141,  sub- sect.  2,  enabling  any  order  to  be 
removed  into  the  Queen's  Bench  Division  by 
certiorari,  and  that,  consequently,  this  is  the  only 
mode  of  interfering  with  or  controverting  any 
order  for  payment  of  the  council,  however 
illeg^.  I  cannot  adopt  that  view.  While  the 
Queen's  Bench  Division  is  given  full  authority 
over  eyery  order  of  the  council,  it  is  not  enacted, 
or  suggested  in  the  enactment,  that  it  is  to  be  the 
sole  remedy,  nor  is  thera  anything  to  deprive  the 
Attorney-General,  at  the  relation  (»f  a  party  inte- 
rested, m)m  obtaining  by  injunction  an  order  to 
restrain  the  payment  of  money  being  made  under 
an  order  of  the  council  for  which  order  there  was 
no  legal  warrant. 

Lord  Shand. — My  Lords:  I  am  of  the  same 
opinion.  I  have  had  an  opportunity  of  reading 
the  judgment  of  my  noble  ftiend.  and  I  concur  in 
the  grounds  of  that  judgment  as  those  on  which 
I  think  this  appeal  ought  to  be  dismissed.  It 
would  serye  no  good  purpose  to  go  over  the 
various  provisions  of  the  Act  of  1882  and  the  rela- 
tive schedules  of  the  Act  of  1872.  I  express  my 
entire  agreement  with  the  observations  of  Smith, 
L.J.  His  Lordship  has  with  great  pains  gone 
fully  through  those  sections,  and  I  have  nothing 
to  add  to  what  he  has  said.  The  case  is  one  in 
which  there  is  no  surplus  fund  in  the  hands  of  the 
corporation,  and  it  would  require  the  levying  of  a 
rate  to  meet  the  expenses  incurred  I  think  it 
right  to  say  that  my  consideration  of  the  case  has 
led  me  to  this  conclusion,  that  I  should  have  had 
very  great  difficulty,  even  if  there  had  been  a 
surplus  fund,  in  saying  these  expenses  ought  to  be 
taken  out  of  it. 

Lord  D^yBT. — My  Lords:  I  agree  in  think- 
ing that  the  appeal  in  this  case  should  be  dis- 
missed; and  I  also  agree  generaliy  with  the 
reasons  stated  by  Smith,  L  J.  in  his  very  careful 
judgment.  I  will  only  add  a  few  words  on  the 
construction  of  sect.  140,  3  (6)  of  the  Municipal 
Corporations  Act  1882,  which  raises  a  question  of 
some  importance  and  interest.  It  will  be  observed 
that  sub-sect.  1  of  that  section  provides  for  what 
may  be  c<illed  the  normal  expenses  of  the  borough. 
Sub-sect.  3  proyides  that  no  other  payment  shall 
be  made  oat  of  the  borough  fund  except  under 
certain  special  circumstances  which  are  enume- 
rated. Thsit  mentioned  in  (b)  is  "  By  order  of  the 
oounciL"  That  must  mean  some  order  which  the 
council  is  competent  to  give.  It  is  not  an  en- 
abling section  and  cannot  mean  any  order  which 


the  council  may  think  fit  to  give  subject  only  to 
the  disallowance  thereof  by  the  Queen's  Bench 
Division  under  sect.  141.  I  ask  myself,  there- 
fore, what  expenditure  can  be  ordei*ed  by  the 
conncU  beyond  the  normal  expenditure  authorised 
in  the  5th  schedule.  I  find  it  in  sect.  143,  which 
enables  the  surplus  of  the  borough  fund  to  be 
applied  under  the  direction  of  the  council  for  the 
public  benefit  of  the  inhabitants  and  improvement 
of  the  borough.  I  think  that  this  section 
supplies  a  meaniog  to  the  large  words  in  sect.  140, 
3  (6),  and  that  bO  read  the  enactment  is  made 
intelligible  and  consistent  with  the  rest  of  the  Act. 
There  may  be  other  purposes  not  included  in 
schedule  5  to  which  the  borough  rate  may  be 
applied  by  order  of  the  council ;  but  I  cannot  at 
present  name  any.  But  I  doubt  whether  it  is 
necessary  to  enter  into  these  questions  in  the  pre- 
sent case,  for  I  am  of  opinion  that  the  decision  of 
this  case  is  settled  by  the  judgment  of  this 
House  in  Boulter  v.  Justices  of  Kent.  The  points 
immediately  decided  in  Boulter' b  case  were  (1) 
that  a  person  appearing  before  a  licensing  com- 
mittee to  object;  to  the  grant  or  renewal  of  a 
licence  does  not  become  a  party  to  the  proceed- 
ings; (2)  that  the  proceedings  on  an  appeal 
from  the  justices  sitting  as  a  licensing  c  >mmittee 
are  still  regulated  by  the  Licensing  Act  1828,  and 
not  by  the  Summary  Jurisdiction  Acts.  If  60«  I 
think  that  an  objector  before  the  licensing  com- 
mittee has  no  right  to  appear  and  be  heard  on  the 
appeal  to  the  quarter  sessions.  The  only  proper 
respondents  to  an  appeal  are  the  justices  them- 
selves, who  are  served  and  may  appear  in  the 
interests  of  the  public  to  sipport  their  own  order. 
Provision  is  made  in  the  Licensing  Act  for  their 
costs,  but  not  for  those  of  any  other  person 
appearing  to  oppose  the  appeal.  If  an  objector 
appears  on  the  appeal  he  aoes  so  voluntariljjr,  and 
his  counsel  can  only  be  heard  by  permission  of 
the  Bench,  as  amicvs  curiacy  and  he  can  neither 
receive  nor  be  ordered  to  pay  costs.  He  is  not, 
in  short,  a  "  party  **  to  the  proceedings.  True,  the 
chief  constable  in  this  case  was  served  by  the  pre- 
sent respondents  with  notice  of  the  appeal.  But, 
as  it  now  appears,  under  a  mistake ;  and  if  he  had 
not  appeared  no  order  could  have  been  made 
against  him.  Whatever  right  the  town  council 
or  the  watch  committee  may  have  to  direct  the 
chief  constable  to  appear  in  the  interest  of  the 
municipality  on  a  proceeding  to  which  he  is  a 
proper  party  and  to  indemnify  him  against  costs 
properly  incurred  in  the  defence  of  the  public 
interest,  it  is  difficult  to  maintain  that  they  can 
properly  indulge  in  the  luxury  of  a  gratis  appear- 
ance, or  instruct  counsel  to  appear  with  a  watch- 
ing brief  to  see  that  the  justices  properly  support 
their  order  or  can  pay  the  expenses  of  such 
appearance  out  of  the  rates.  It  is  not  the  chief 
coustable's  duty  to  do,  and  the  watch  committee 
cannot  order  him  to  do,  what  the  procedure  on 
such  appeals  does  not  appear  to  me  to  contem- 
plate or  provide  for. 

Judgment  appealed  from  affirmed,  and  appeal 

dismissed  with  costs. 

Solicitors:    for   the  appellants,  Lloyd  George, 

Roberts,  and  Co.,  for  H.  A,  Adamson,  Town  Clerk 

of  Tynemouth ;  for  the  respondent,  Oodden,  Son, 

and  Holme, 
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HIGH    COURT   OF   JUSTICE. 


OHANOBRT  DIVISION. 

May  3,  4,  and  9. 

(Before  Kekbwich,  J.) 

Yestbt  of  St.  Mart,  Islington  v,  Hobnsbt 
Ubban  District  Council,  (a) 

MeiropolU  —  Vestry  —  Sewage  —  Urban    District 

Council — Injunction, 

The  plaintiffs,  the  Vestry  of  8t  M,  L,  in  the  county 
of  L.J  hrov>ght  an  action  against  the  Urban  IHs' 
trict  Council  of  H,,  which  is  outside  the  county 
of  L.J  for  an  injunction  to  restrain  the  dcfen* 
iants  from,  permitting  their  drains  and  sewers 
to  be  connected  with  the  plaintiffs*  sewer ;  also 
an  injunction  to  prevent  any  future  connec^ 
tion. 

Held,  that  the  court  had  no  jurisdiction  to  compel 
the  defendants  to  do  their  duty  ;  further,  if  the 
court  were  by  injunction  to  compel  the  defendants 
to  disconnect  their  drains  and  sewers  from  the 
plaintiffs*  sewer,  it  would cre<Ue  apublicnuisance. 
Action  dismissed  with  costs. 

In  1865  the  Tottenham  and  Hampstead  Junction 
Railway  Company  under  the  powers  of  their  Act 
of  1862  (25  &  26  Yict.  c.  cc.)  constructed  a  sewer 
under  the  six  foot  way  from  Homsey  station  to 
Crouch  End  station,  under  the  whole  of  Stroud 
Green-road  and  Blackst-ock-road,  to  the  main 
metropolitan  sewer,  known  as  the  Northern  High 
Level  sewer,  vested  in  the  London  County  Council. 
The  Stroud  Green-road  formed  part  of  the 
boundary  between  the  parish  of  St.  Mary,  Isling- 
ton, and  the  parish  or  district  of  Homsey.  The 
owners  of  houses  on  the  north  side  of  Stroud 
Green-road  had  been  permitted  by  the  plaintiffs, 
the  Yestry  of  St.  Mary,  Islington,  to  connect  their 
drains  and  sewers  with  the  Stroud  Green-road 
sewer,  but  in  1868  the  owners  of  a  piece  of  land 
in  the  Homsey  district  at  the  back  of  these  houses 
proceeded  to  develop  it  as  a  building  estate,  and 
ten  new  roads  were  constructed  on  this  piece  of 
Innd,  sewers  being  made  under  each  of  these 
roads  and  connect^  with  the  Stroud  Green-road 
sewer. 

The  plaintiffs  alleged  that  after  heayr  rains  the 
additional  sewage  and  surface  water  from  these 
drains  and  sewers  choked  and  blocked  the  Stroud 
Green-road  sewer,  so  that  the  railway  and  the 
district  were  flooded,  causing  danger  to  the  health 
and  property  of  the  inhabitants.  They  alleged 
that  the  defendants  refused  to  alter  the  sewers  or 
to  cease  to  discharge  sewage  into  the  plaintiffs' 
sewer,  and  threatened  to  continue  to  discharge 
sewage  into  the  plaintiffs'  sewer. 

The  plaintiffs  therefore  brought  this  action, 
and  claimed  an  injunction  to  restrain  the  defen- 
dants from  permitting  their  drains  and  sewers  to 
remain  connected  with  the  Stroud  Green-road 
sewer,  and  from  permitting  the  sewage  to  pass 
through  their  drains  and  sewers  into  the  Stroud 
Green-road  sewer ;  and  an  injunction  to  restrain 
the  defendants  from  permitting  any  drains  and 

(•)  Reported  by  Fkanois  £.  Adt,  Saq.,  BuTieter-«t-Lew. 


sewers  hereafter  to  be  connected  with  the  Stroud 
Green-road  sewer. 

The  defendants  denied  that  the  Stroud  Grean- 
road  sewer  was  constructed  for  the  sole  benefit  of 
the  parish  of  St.  Mary,  Islington,  and  asserted  that 
it  was  constructed  partly  at  the  expense  of  the 
owners  of  property  on  the  north  side  of  Stroud 
Green-road  and  for  the  benefit  of  the  owners  and 
occupiers  thereof;  that  the  defendants  had  ac- 
quired a  right  by  prescription  to  drain  into  the 
said  sewer ;  and  though  tbe  sewers  in  the  Homsey 
District  were  vested  in  the  defendants,  they  had 
no  power  under  the  Public  Health  Act  1875  to 
disconnect  them. 

Danchwerts  and  N.  Micklem  for  the  plaintiffs 
— The  plaiotiffs  are  subject  to  the  Metropolis 
Management  Acts  and  the  defendants  to  the 
Public  Health  Act  1875.  The  boundaries  of  the 
parishes  are  conterminous,  but  there  is  some  dis- 

5nte  as  to  the  bounddries.  The  sections  of  the 
[etropolis  Management  Act  1855  (18  &  19  Yict. 
c.  120)  bearing  on  the  case  are  58,  59,  68,  69,  80, 
135,  and  138,  and  of  the  Metropolis  Manaeement 
Act  1862  (25  &  26  Yict  c.  102)  are  32,  45,  58.  59, 
and  61.  The  defendants  being  outside  the  metro- 
polis have  no  title  under  these  Acts.  By  an 
agreement  in  1870  the  front  houses  on  the  north 
side  of  Stroud  Green-road  were  allowed  ty>  drain 
into  the  Stroud  Green-road  sewer,  but  not  the 
houses  behind.  That  permission  was  ultra  vires. 
The  defendants  without  the  consent  of  the  plain- 
tiffs or  the  London  County  Council  have  connected 
the  drains  and  sewers  of  these  new  roads  with  the 
plaintiffs'  sewer,  and  the  plaintiffs  are  entitled  to 
an  injunction : 

Metropolitan  Board  of  Works  v.  London  and  North - 
Western  BaUway  Company,  44  L.  T.  Bep.  270 ; 
17Ch.  Div.  246; 

Attom&y^Oensral  y.  Acton  Local  Board,  47  L.  T. 
Bep.  736 ;  22  Ch.  Div.  221. 

As  to  the  boundary : 

Bex  T.  Inhabitants  o/  8t.  Mary,  Bury  8t.  Edmunds^ 
4  Bum.  A  Aid.  462. 

The  defendants  are  committing  a  trespass  : 

Olossop  y.  Heston  and  Isleworth  Local  Boards  40 
L.  T.  Bep.  736  ;  12  Ch.  Div.  102. 

We  cannot  compel  the  defendants  to  remedy  their 
neglect  to  provide  sewers : 

Pasmore  y.  Oewaldtwistte  Urban  District  CouneH, 
78  L.  T.  Bep.  569  ;  (1898)  A.  G.  387. 

The  defendants  can  compel  the  householders  to 
stop  the  nuisance : 

Charles  v.  Pinchley  Local  Board,  48  L.  T.  Bap.  569 ; 
28  Ch.  Div.  767. 

The  Homsey  Local  Board  Act  1871  (34  &  35  Yict. 
c.  cxxix.)  gives  the  defendants  no  power  to  drain 
thix>ugh  our  sewers. 

Maetnorran,  Q.O.  and  F.  Low  for  the  defendants. 
— Our  first  point  is  that  the  defendants  did  not  in 
fact  connect  the  Homsey  drains  and  sewers  with 
the  plaintiffs'  sewer.  Secondly,  the  connections 
were  made  lawfully  and  with  the  consent  of  the 
plaintiff  vestry.  Thirdly,  we  have  no  power  to 
prevent  the  owners  of  houses  draining  into  our 
sewers: 

Tunbridge  Wells  Corporation  v.  Baird,  74  L.  T. 
Bep.  885 ;  (1896)  A.  C.  434. 

The  defendants  cannot  stop  up  the  oommunica- 
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tions  thej  haTO  sanotioned,  and  cannot  be  com- 
pelied  hj  injnnotion : 

Attomey^Oeneral  r.  Clerkemcell  Vestry,  65  L.  T. 

Bep.  818 ;  (1891)  3  Ch.  527  ; 
Attomey-Oeneral  y.  Dorking  Union,  46  L.  T.  Bep. 

573  ;  20  Ch.  DIt.  595 ; 
Reg,  y.  Stainee  Local  Board,  60  L.  T.  Bep.  261. 

Danckwerts  replied. 

Kbkbwich,  J. — It  has  been  apparent  from  the 
earlieet  stage  of  this  trial  that  no  real  practical 
result  ooold  follow  from  the  determination  rf  the 
qaestions  between  the  plaintiffs  and  the  defen- 
dants. Mr.  Banckwerts  was  so  impressed  with 
that  view  that  he  undertook  to  point  it  oat  to 
me,  and  suggested  that  the  case  mieht  as  well  be 
adjonmed  while  the  practical  qnesUon  was  being 
settled  elsewhere,  and  so  far  as  I  thought  it  was 
proper  for  me  to  do  so,  I  assented  to  that  view, 
but  of  course  I  could  not  properlj  do  more  than 
show  mj  appreciation  of  it,  because  Mr.  Macmorran 
was  entitled  on  behalf  of  the  defendants  to  say : 
"The  plaintiffs  haTe  come  here  seeking  for  a 
relit f  to  which  they  are  not  entitled,  ana  though 
from  a  practical  point  of  view  the  time  will  be 
wasted,  yet  I,  as  representing  the  defendants,  say 
that  I  must  have  judgment  in  my  fayour. 
That,  of  course,  Mr.  Banckwerts  was  not  willing 
to  assent  to,  therefore  the  case  has  been  tried 
oat.  The  case  is  not  by  any  means  without  in- 
terest^ but  I  am  afraid  its  resalt  must  neces- 
sarily be  what  I  thought  some  days  ago — ^that 
is  to  say,  without  any  practical  benefit  to  any 
persons  whatever,  except  that  somebody  will  havi 
a  jadgment,  and  somebody  will  have  to  bear  costs 
The  practical  qaestion  is  obviously  a  serious  one, 
and  a  very  serious  one.  Thei-e  is  no  doubt  on  the 
evidence  that  the  existing  sewer  which  is  vulgarly 
called  tbe  Stroud  Green  sewer,  and  is  conveniently 
so  called,  though  it  is  not  limited  to  the  Stroud 
Green-road,  is  insuffioieut,  at  any  rate  in  times 
of  flood,  to  carry  away  all  that  under  existing 
drcamstances  is  presented  to  that  sewer  to  t^ 
oairied  away.  It  seems  that  there  is  no  separa'e 
discharge  here  of  what  is  called  storm  water — 
that  is  to  say,  surface  drainage  and  rain  water 
over  and  above  sewage  strictly  so  called.  The 
resalt  is  that  directly  you  have  a  flood  there  is 
presented  to  this  sewer  a  mixture  of  sewage  and 
storm  water  in  excess  of  its  carrying  capacity, 
and  of  coarse  it  foUuws  that  the  liquid  is  penned 
back,  an^l  finds  its  way  out  by  any  means  of 
discharge,  such  as  the  manholes,  which  of  coarse 
were  intended  for  different  purposes,  anfl  great 
inconvenience  is  caused  to  those  in  the  neigbbour- 
bood,  inconvenience  which  sometimes  goes  so  far 
as  to  be  a  nuisance  in  the  way  of  stopping  the 
traffic,  and  interfering  with  tLe  ordinary  occu- 
pation of  persons,  and  may  very  likely  cause  a 
naisance  of  an  entirely  different  kind — that  is  to 
say,  a  sanitary  nuisance.  That  is  a  practical  state 
of  things  which  must  be  relieved  sooner  or  later 
in  a  ipractical  manner.  It  is  quite  impossible  for 
me  sitting  here  to  say,  with  any  amoant  of  evi- 
dexfce,  what  is  the  "prober  means  of  remedying 
that.  I  have  no  jurisdiction  to  decide  it,  if  I 
▼ere  competent  to  do  so.  That  is  a  matter  for 
inquiry  before  the  local  government  aatboritf,  it 
is  a  matter  for  the  London  County  Ck>ancil  to 
take  into  consideration,  and  it  mant  be  decided 
snd  carried  out  by  some  other  tribunal,  and 
under   their  supervision  and  control,  to  whom 


works  of  that  kind  are  intrusted.  That»  I 
repeat,  is  not  within  my  power,  and  therefore 
I  cannot  apply  the  right  remedy.  The  plaintiffs 
being  driven  into  a  comer  wiui  regard  to  this, 
and  not  being  able  at  present  at  any  rate  to 
see  their  way  themselves  or  with  the  assistance 
of  others  to  remedy  the  nuisance  have  thought  it 
well  to  try  and  throw  the  burden  upon  the  defen- 
dants, the  Hornsey  District  Council,  and  if  they 
can  get  the  relief  they  ask  by  injunction  against 
the  Hornsey  District  Council :  they  will  not  find 
the  practical  remedy  which  is  desired,  and  which 
must  ultimately  be  sought  somehow,  but  they  will 
for  the  moment  or  after  some  time  prevent  the 
nxdsance  continaing  from  tbe  particalnr  source 
from  which  it  now  comes.  The  plaintiffs*  view  is 
that  this  Stroud  Green  sewer  id  strictly  a  sewer 
of  their  own,  and  I  have  been  asked  to  decide  tbe 
question  whether  it  lies  wholly  within  their  parish, 
and  what  the  boundaries  to  that  parish  are.  It 
is  notorious  to  all  that  the  delimitation  of  parish 
boundaries,  particularly  in  a  district  covered  with 
houbes,  is  a  matter  of  very  great  difficulty,  and  it 
cannot  properly  be  done  without  reference  to  a 
great  deal  of  minute  evidence,  mostly  of  an 
ancient  character,  and  a  good  deal  of  most  pain- 
ful investigation  into  details.  If  it  was  neces- 
sary of  course  in  this  or  any  other  case  to  enter 
into  those  details,  I  would  not  shirk  the  task,  but 
obviously  I  should  not  be  doing  right  in  determin- 
ing the  boundaries  of  this  or  any  other  parish 
uiSesB  it  really  were  mateiial  for  the  purpose.  I 
do  not  think  it  is  material  for  the  present  purpose 
that  I  should  do  anything  of  the  Kind.  I  think  I 
may  fairly  assume  that  this  is,  generally  speaking, 
for  the  purposes  of  this  case,  an  Islington  sewer, 
that  it  has  oeen  constructed  in  the  first  instance 
for  the  drainage  of  Islington  land,  and  that  it 
was  constructed,  if  not  wholly  at  any  rate  almost 
entirely,  on  Islington  land.  That  may  fairly  be 
assumed  for  the  present  purpose.  Then  what  has 
happened  P  There  is  drained  into  this  sewer,  by 
connections  which  have  been  made  from  time  to 
time,  the  land  in  the  neighbouring  parish  of 
Hornsey,  and  the  Islington  Yes  try  says :  *'  It  is 
because  of  this  additional  drainage,  not  Islington 
drainage,  but  Hornsey  drainage,  that  the  flooding, 
of  which  we  complain,  has  been  caused."  I  think 
that  may  fairly  be  taken  to  be  so.  I  have  no 
evidence  before  me  to  show  that  if  the  Hornsey 
drainage  were  out  of  the  way,  even  now,  in  times 
of  heavy  flood  the  Islington  drainage  would  not 
be  carried  off  by  the  sewer,  and  I  think  on  the 
evidence  as  it  stands,  I  ought  to  conclude  that,  if 
they  were  left  to  themselves,  the  Islington 
drainage  would  be  carried  off  even  in  times  of 
heavy  flood,  at  any  rate  no  serious  inconvenience 
would  arise.  Therefore  I  come  to  the  conclusion 
on  the  evidence  that  the  nuisance  which  is  com- 
plained of  is  caused  by  the  addition  of  the 
Hornsey  drainage  to  the  Islington  drainage. 
Then  arises  the  question,  Is  the  Hornsey  District 
Council  responsible  for  that?  If  they  are  not 
responsible  in  any  way  at  all,  then  notwith- 
standing that  Hornsey  sewage  comes  in,  and  that 
it  comes  in  by  Hornsey  drains  or  sewers  into  the 
Stroud  Green  sewer,  it  is  quite  clear  that  the 
defendants  can  be  in  no  wise  made  liable  by 
injunction  or  otherwise — notwithstanding  that  as 
a  matter  of  fact  the  sewage  comes  from  Hornsey 
sewers  into  the  Islington  sewers  It  is  useless  to 
consider  any  further  what  complaint  the  plaintiffs 
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could  make  if  the  defendantd  were  not  respon- 
sible in  any  way.  Therefore  I  must  assume  to 
some  extent  that  they  are  responsible,  and  they 
are  responsible  to  this  extent.  In  the  first  place 
they  are  the  owners  of  the  sewerb;  the  sewers 
are  Tested  in  them.  That  goes  a  very  little 
way  indeed,  because,  unlejss  they  have  themselves 
sanctioned  the  use  of  the  sewers  for  the  purpose 
of  conveying  Homsey  drainage  into  the  Islington 
sewer,  the  mere  fact  that  they  own  the  sewers  is 
on  principle  and  on  decided  cases  of  no  use  at  all. 
But  they  have  sanctioned  them  :  there  can  be  no 
suggestion  that,  with,  or  without,  the  consent  of 
the  Islington  Yestry  as  regards  some  of  the  sewers, 
but  certainly  as  regards  many  without  the  consent 
of  the  Islington  Yestry,  without  asking  the  cod  sent 
of  the  IsliogtOD  Yestry  in  any  way  they  have 
sanctioned  the  connection  of  drains  (for  this  pur- 
pose I  do  not  think  there  is  any  material  distinc- 
tion between  drains  and  sewers)  directly  or  indi- 
rectly with  the  Stroud  Green  sewer.  They  have 
done  it.  It  is  said  to  be  a  doubtful  question 
whether  it  is  possible  for  a  local  authority,  having 
once  given  a  sanctioo,  to  recall  it,  and  to  prevent 
that  drainage  which  has  been  so  sanctioned  from 
running  in.  The  answer  to  that  in  the  particular 
case  is,  that  the  Homsey  authority  could  not  pos- 
sibly have  sanctioned  drainage  into  the  Stroud 
Green  sewer,  because  that  is  an  Islington  sewer ; 
that  is  to  say,  if  they  did  it  in  words,  they  could 
not  have  doae  it  in  law,  because  they  could  not 
have  sanctioned  the  drainage  into  another  local 
authority's  district,  and,  more  than  that,  the  object 
is  to  drain  through  the  Stroud  Green  sewer  into 
the  metropolitan  sewer,  and  they  were  incom- 
petent to  give  sanction  for  that  purpose.  I  do  not 
undertand  the  doubt  which  was  strongly  expressed 
in  the  case  of  Attorney- General  v.  Acton  Local 
Board  (47  L.  T.  Rep.  736 ;  22  Gh.  Div.  221)  to 
depend  upon  their  competence  to  do  it,  or  their 
incompetence  to  do  it.  The  doubt  expi'essed,  is, 
as  I  understand  it,  whether,  having  given  a  sanc- 
tion, they  can  recall  it;  whether  they  can  say 
afterwards,  "  We  have  not  as  a  matter  of  fact 
given  our  sanction,  therefore  we  will  stop  that  as 
an  act  unauthorised  by  us."  It  seems  to  me  that 
once  you  establish  such  a  doubt  as  to  prevent  the 
court  from  acting  in  a  case  of  this  kind,  that  doubt 
remains  notwithstanding  that  you  can  establish 
that  the  sanctioning  authority  had  no  power  to 
grant  the  sanction.  The  doubt  depends  not  on 
the  question  whether  they  have  power  to  give  the 
sanction,  but  whether  they  did  in  fact  give  the 
sanction.  On  that  ground,  therefore,  I  think  I 
should  be  unable  to  interfere  with  the  Horosey 
District  Gouncil,  and  say  now  "  You  must  recall  the 
sanction,  and  tell  these  persons,  whom  you  have 
allowed  tomake  connections,  that  those  connections 
were  entirely  wrong,  and  must  be  discontinued." 
Mr.  Danckwerts  properly  disclaims  any  intention 
to  call  upon  the  aefeudants  to  take  legal  proceed- 
ings, because  he  is  well  aware  of  the  well-settled 
rtde  that  you  cannot  possibly  grant  an  injunction 
to  make  a  local  board  or  anybody  else  take  pro- 
ceedings in  another  court  to  establish  the  plain- 
tiffs' rights  or  to  give  effect  to  the  plaintiffs' 
rights.  He  disclaims  that ;  but,  notwithstanding 
his  disclaimer.  I  do  not  see  how  I  can  possibly 
make  these  defendants  put  an  end  to  the  connec- 
tions which  they  have  sanctioned  except  by  saying 
that  it  is  their  duty  to  try  in  a  court  of  law  that 
question  whether  having  given  the  sanction  which 


was  ultra  vires,  they  are  not  entitled  to  recall 
it,  and,  if  entitled,  bound  to  do  so.  That  8eem» 
to  dispose  of  what  looked  at  first  to  be  a  most 
formidable  argument  on  the  part  of  the  plainti&. 
Then,  of  course,  there  is  another  way,  which 
would  be  to  say:  "Your  sanction  to  this  was 
entirely  wrong  from  the  beginning;  you  never 
ought  to  have  allowed  the  sewers  or  drains 
to  be  connected  with  the  Stroud  Green  f-ewer, 
and  so  bring  the  Homsey  drainage  into  the 
Islington  sewer,  and  so  create  a  nuisance  in  this 
^aj;  you  are  a  trespasser,  just  as  much  as  if, 
inst^kd  of  being  a  district  council,  you  were  » 
neighbouring  landowner  who  had  taken  upon 
himself  to  drain  his  stab'e  yard  or  his  farm  ykrd 
into  his  neighbour's  trout  stream,  or  the  stream 
used  for  supplying  his  house  with  drinking  water. 
We  have  a  property  in  this  sewer.  It  is  true  it 
is  not  a  question  of  pollution,  it  is  a  qnestion  of 
quantity  of  sewage  coming,  and  you  have  no  right 
to  drain  your  sewaite  into  this  sewer  so  as  to  spoil 
the  effect  of  our  sewer  as  a  system  of  drainage  of 
our  district.  We  have  a  right  of  property,  and 
you  are  a  trespasser,  and  the  mere  fact  that  we 
are  dealing  with  sewage  which  you  are  bound, 
more  or  less,  to  deal  with,  and  that  we  are  talking 
about  local  boards  instead  of  ordinary  individuals 
makes  not  the  slightest  difference  at  all."  The 
answer  to  that,  and  the  complete  answer  aooordins 
to  the  case  of  Attorney-General  v.  Acton  Load 
Board  {sup,)  and  other  cases  is,  that  if  I  were  to 
make  an  order  now  to  compel  the  defendants  to 
disconnect  I  should  be  creating  a  public  nuisance, 
and  the  court  has  not  only  neyer  gone  so  far,  but 
has  said  again  and  again  that,  even  if  it  is  within 
the  jurisdiction  of  the  courts  it  is  a  jurisdiction 
which  ought  not  to  be  exercised.  I  cannot  compel 
these  defendants  because  they  have  done  what  is 
wrong  in  the  past,  and  quite  putting  aside  any- 
thing like  assent,  or  lapse  of  time,  or  anything 
of  that  kind,  to  do  that  which  I  know  on  the  evi- 
dence before  me,  quite  apart  from  general  know- 
ledge of  such  things,  would  be  immediately  to 
create  a  public  noisance.  The  case  of  the 
plaintiffs  is  that  this  quantity  of  sewage  cannot 
be  discharged  down  the  Stroud  Green  sewer,  and, 
a  fortiori,  if  it  is  discharged  on  the  surface  of  the 
land,  the  result  would  bono  doubtapublicnuisanoe. 
I  am  not  compelled  to  do  that.  I  have  already  dealt 
with  the  other  alternative,  because  it  came  first* 
which  is  that  you  must  take  proper  prooeedin^s 
to  get  this  done;  you  are  responsible  for  this 
sewage ;  you  are  responsible  for  having  connected 
with  the  Stroud  Green  sewer  improperly;  you 
must  therefore  now  take  the  proper  measures  to 
see  that  the  sewage  is  taken  elsewhere.  That  is 
not  within  the  competence  of  this  court  The 
Legislature  has  provided  other  means  of  doing 
that,  as  was  pointed  out  in  the  case  of  Pasmore  v. 
Oswaldtunstie  Urban  District  Council  (78  L.  T. 
Bep.  569 ;  (1898)  A.  0.  387),  and  I  cannot  inter- 
fere. Then  the  plaintiffs  say:  "If  you  cannot  do 
anything  as  regards  the  present  state  of  things,  if 
you  cannot  interfere  to  prevent  this  nuisanoe,  to 
prevent  these  trespassers  from  continuing  a  tres- 
pass in  the  past,  ac  any  rate  yon  can  prevent 
them  from  doing  anything  more."  That,  no 
doubt,  is  entirely  within  the  jurisdiction  of  the 
court*  and  it  is  a  jurisdiction  which  has  been 
exercised.  But  in  this  case  I  have  a  distinct  proof 
that  the  whole  of  this  land  now  under  the  juris- 
diction of  the  Homsey  Urban  DiaMct  Council 
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is  oovered  up,  and  has  been  for  some  time 
past,  and  that  all  the  drainage  is  completed, 
and  all  the  oonnnstions  are  made.  Of  course, 
there  is  never  any  end  really,  so  far  as  one  can 
see,  to  extension  Extra  sewers  may  be  added  to 
houses  already  «-xisting,  and  a  small  house  may 
by  that  means  be  connected  with  a  large  one. 
Those  who  have  gardens  may  give  them  up  for 
the  convenience  of  themselves  or  their  families,  or 
for  the  purpose  of  obtainiDg  additional  rent,  and 
80  no  doubt  some  incrfase  may  be  occasioned; 
but  so  far  as  the  evidence  goes,  the  increase  is 
quite  small  as  regards  the  whole  district.  The 
district  is  covered  with  houses,  and  if  here  and 
there  from  time  to  time  the  population  can  be 
increased,  and  with  it  the  sewage,  it  must  be  only 
a  sm-ill  amount  in  the  excessive  sewage,  which 
abeady  exists.  The  excess  already  is  serious,  and 
I  have  no  evidence  to  show  that  an  additional 
connection,  or  an  additional  house  or  story  here 
and  there  would  be  any  real  addition  to  the 
amount  which  already  exists.  I  think  I  should 
be  only  suegestint;  further  litici^ation,  applications 
which  would  still  have  no  further  practical  result, 
if  I  were  to  grant  an  injunction  of  that  kind  in 
this  particular  case.  On  these  grounds  it  peems 
to  me  that  the  plaintiffs'  case  fails,  and  as  I  do  not 
see  my  way  to  depnrt  from  the  usual  rule  as  to 
costs,  there  must  oe  judgment  for  the  defendants 
with  costs. 

Solicitors :  A.  M.  BramaU ;  L.  J.  Tatham. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  17, 1899. 

(Before  DABLiNa  and  Ohannbll,  J  J.) 

KiNSON  POTTB&Y   GOMFANT  V.  MaYOB,  <&C., 

OF  Poole,  (a) 

Surfaee  drain — Nuisance  arising  from  alleged 
improper  user — Order  nn  owners  of  premises 
to  abode — "  Want  of  structural  convenience  " — 
Discretionary  power  of  local  authority — Sewer 
^Drain— Public  Health  Act  1875  (38  A  39 
Vict.  c.  55).  ss.  4, 13, 15,  21,  23, 94,  95,  96. 

The  slop  and  scullery  water  from  certain  houses 
ownedf  btU  not  occupied,  by  a  pottery  company 
emptied  into  a  covered  drain  which  had  been 
eonetrueted  by  the  local  authority  at  the  side 
of  the    highway,  upon    which   the    company's 
premtses  abutted,  for  the  purpose  of  receiving  the 
eufface  waler  of  the  highway.  This  drain  flowed 
vnio  an    open  ditch,  and  the  local   authority 
alleged     that    the    slop    and    scullery    water 
caused  a  nuisance  at  the  spot  where  the  drain 
emptied  itself  into  the  ditck»    A  notice  was  ac- 
cordingly served  upon  the  company  requiring 
them  to  abate  the  nuisance  by  the  construction 
of  cesspools ;  and,  as  the  notice  was  not  complied 
with,  a  summons  was  issued  under  sect  95  of  the 
Public  Health  Act  1875.     On  the  hearing  of  the 
eu/mmons  the  justices  made  an  order  upon  the 
company  to  abate  the  nuisance  by  disconnecting 
the  scuuery  drains  of  their  premises  from  the 
eurface  drain,  and  to  make  cesspools  for  each 
house.     The  company  appealed  upon  the  grounds 
— (I)  that  the  surface  drain  was  a  sewer  by  virtue 
of   the  definition    contained  in   sect.  4  of  the 
Public  Health  Act  1875 ;  (2)  that  it  was  the  duty 
of  the  local  authority  to  see  that  their  district 
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was  effectually  drained;  and  (3)  that,  as  the 
arrangemsnts  complained  of  were  in  force  at  the 
time  when  the  company  purchased  the  premises, 
they  were  not  responsible  for  the  alleged 
nuisance. 

Held,  that  the  appeal  must  be  dismissed,  on  the 
grounds  (1)  that  the  sanitary  authoi'ity  were  not 
bound,  under  sect.  15  of  the  Public  Health  Act 
1875,  to  provide  a  sewer  to  drain  the  appellants* 
houses;  (2)  that  the  surface  drain,  though  a 
"  seu>er  "  for  some  purposes,  was  not  a  sewer  into 
which  the  appellants  were  entitled  to  empty  their 
drains  ;  and  {3)  that  the  nuisance  arose  from  the 
want  of  a  structural  convenience,  and  therefore 
the  appellants  were  liable  as  owners. 

Quaere,  per  Channell,  J.,  whether  the  appellants 
were  the  proper  persons  to  proceed  against. 

Appeal  from  an  order  of   the  justices  of  the 
peace  for  the  borough  of  Poole. 

The  following  were  the  material  parts  of  the 
special  case  stated  by  the  magistrates : — 

Upon  hearing  of  a  certain  complsdnt  preferred 
by  the  respondents  as  Urban  Sanitary  Authority 
of  the  borough  of  Poole  against  the  appellants 
under  sect.  95  of  the  Public  Health  Act  1875, 
whereby  it  was  alleged  that  the  appellants 
being  owners  of  twelve  houses  in  the  Bingwood- 
road,  Longfleet^  within  the  district  of  the  said 
authority,  did  uxilawf  ully  permit  the  premises  to  be 
Ie  such  a  state  as  to  be  a  nuisance  or  injurious  to 
health,  and  did  unlawfully  make  default  in  com- 
plying with  the  requisitions  contained  in  a  notice 
served  upon  them  by  the  respondents  requiring 
them  to  abate  the  nuisance  within  the  time  speci- 
fied, contrary  to  the  statute  in  such  case  made 
and  provided,  the  following  facts  were  either  ad- 
mitted or  proved  before  us : — 

1.  That  the  borough  of  Poole  consists  of  an 
extensive  area,  which  is  partly  urban  and  partly 
rural  in  its  character. 

2.  That  the  appellAnts  are  the  owners  of  twelve 
dwelling-houses  which  abut  upon  a  highway 
known  as  Bingwood-ro*id,  in  Longileet,  and  are 
within  tnat  pa^  of  the  borough  which  bears  a 
rural  character. 

3.  That  in  the  year  1892  the  plan  hereto  annexed 
was  deposited  with  the  respondents,  which 
provided  for  the  draining  of  the  dwelling-houses 
into  cesspools  at  the  I'ear  of  such  dwelling-houses, 
and  it  appears  from  such  plan  that  it  was  so 
df'posited  by  one  W.  H.  C.  Carti*  on  behalf  of 
William  Garter,  the  ownt^r  of  the  dwelling-houses, 
and  in  the  year  1896  the  business  of  William 
Carter  was  incorporated  under  the  Companies 
Acts  under  the  name  of  the  appellant  company, 
and  the  houses  have  since  formed  part  of  their 
property.  That  in  erecting  the  dwelling-houses 
the  plans  were  departed  from  in  that  the  cesspools 
at  the  rear  of  the  dwelling-houses  were  not 
constructed. 

4.  That  the  respondents,  as  the  highway  autho- 
rity for  the  borough,  had  previously  to  the  year 
1892  laid  down  at  ihe  side  of  the  highway  upon 
which  the  appellants'  houses  abutted  a  drain  for 
a  distance  of  123  yards,  or  thereabouts,  for  the 
purpose  only  of  receiving  the  surface  water  from 
the  highway,  and  which  surface  water  was  by 
means  of  such  drain  conveyed  to  and  emptied 
into  an  open  ditch  by  the  side  of  another  highway 
about  forty-nine  yards  distant  from  the  appellants' 
houses. 

2  O 
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5.  That  shortly  after  the  houses  had  been  built 
the  respondents  gave  permission  to  turn  the  rain 
water  from  the  houses  into  the  suiface- water 
drain  bj  the  side  of  the  highway,  but  no  per- 
mission has  been  given  to  turn  the  slop  and 
scullery  water  of  the  said  houses  into  the  surface- 
water  drain. 

6.  That,  notwithstanding  no  such  permission 
having  been  given,  the  appellants  did  in  fact  turn 
the  slop  and  scullery  water  from  the  houses  into 
the  sm*face- water  drain,  and  which,  emptying  into 
an  open  ditch,  became  offensive,  especially  in  the 
summer  months,  and  caused  a  nuisance  to  ari^e, 
and  that  the  respondents  had  by  formal  notice 
required  the  appellants  to  aba^>e  such  nuisance  by 
constructing  cesspools  to  receive  the  slop  and 
scullery  water  from  their  houses,  which  notices 
and  requirements  had  not  been  complied  with. 

7.  That  in  the  borough  of  Poole  there  are  other 
houses,  of  which  the  appellants  are  not  the 
owners,  from  which  the  blop  water  has  been 
permitted  to  run  into  the  surface-water  drains, 
where  there  are  periodical  flushings,  without  any 
proceedings  being  taken  by  the  respondents 

8.  That  the  respondents  have  not  made  or 
constructed  any  sewer  by  means  of  which  the 
appellants  could  drain  the  slop  and  scullery 
water. 

9.  That  a  system  of  drainage  has  beea  carried 
out  by  the  respondents  in  parts  of  their  district, 
and  that  the  nearest  point  to  which  a  main  sewer 
had  been  brought  by  the  respondents  to  the 
houses  was  distant  about  half  a  mile  therefrom, 
and  no  steps  have  been  taken  to  extend  such  main 
sewer. 

10.  That  notice  to  abate  the  nuisan^;e  had 
been  duly  served  on  the  appellants,  but  that  such 
notice  had  not  been  complied  with,  and  that  the 
respondents  are  the  urban  sanitary  authority  of 
Poole. 

It  was  contended  on  behalf  of  the  appellants 
that  the  scullery  and  slop  water  from  the  preoiises 
did  not  alone  cause  the  nuisance  (if  any  such 
nuisance  existed)  of  which  the  respondents  com- 
plained, and  that  the  Public  Health  Act  1875 
imposed  upon  ttie  respondents  the  obligation  of 
making  all  necessary  sewers  for  effectually  drain- 
ing the  district. 

It  was  contended  by  the  respondents  that  the 
drain  in  question  was  constructed  solely  for  the 
purpose  of  carrying  off  only  surface  water  from 
the  highway,  and  that  the  appellants  were  not 
entitled  to  use  the  drain  for  the  purpose  of  carry- 
ing off  the  slop  and  scullery  water  from  the  twelve 
houses.  The  respondents  admitted  that  the 
houses  were  separately  occupied,  and  were  not 
within  the  same  curtilage,  but  they  dt-nied  that 
the  appellants  were  entitled  to  drain  into  the 
drain  and  ditch,  and  it  was  conlendei  that  by  so 
doiug  they  caused  the  nuisance  arising  as  herein- 
before mentioned,  aad  that  an  order  should  be  made 
upon  them  to  disconnect  the  scullery  drains  of 
the  twelve  houses  from  the  surface-water  drain. 
The  respondents  moreover  contended  that  a  dis- 
cretion rested  in  them  as  to  what  poi'tion  or  por- 
tions of  their  district  could  be  mDst  effectually 
drained  by  means  of  sewers,  and  that  it  was  no 
defence  for  the  appellants  to  say  that  the  autho- 
rity was  bound  to  provide  every  portion  of  their 
district  with  a  sufficient  sewer  under  sect.  15  of 
the  Public  Health  Act  1875,  nor,  consideriog  the 
character  of  the  locality,  a  sewer  for  the  purpose 


of  receiving  the  scullery  and  slop  water  from  the 
appellants'  houses. 

We,  however,  being  of  opinion  that  the  dndn 
in  question  beiog  constructed  by  the  respondents 
for  the  sole  purpose  of  receiviug  the  surface 
water  from  the  highway,  the  drain  could  not  law. 
fully  be  used  by  the  appellants  to  carry  off 
scnUery  and  slop  water  from  their  houses,  and  that 
the  appellants  had  created  the  nuisance  in  the 
open  ditch  into  which  the  surface-water  drsun 
discharged,  and  that,  considering  the  nature  of 
the  locality,  the  respondents  had  a  discretionary 
power  whether  to  construct  a  sewer  or  not  for  the 
purpose  of  takins  off  slop  and  scullery  water  from 
the  appellants*  nouses,  and  gave  our  determina- 
tion against  the  appellants,  and  made  the  order 
asked  for  by  the  respondents. 

The  order  of  the  justices  made  upon  the  appel- 
lants was  to  abate  the  nuisance  by  disconnecting 
the  scullery  dnuns  of  the  twelve  houses  from  the 
suif  ace- water  drain,  so  as  to  prevent  scullery  and 
slop  water  from  being  discharKcd  through  it,  and 
to  make  cesspools  for  each  house  to  receive  the 
scullery  and  slop  water. 

The  Public  Health  Act  1875,  provides  as 
follows : 

Sact.  4.  *'  Drain  **  means  any  drain  of  and  nsed  for  the 
drainage  of  one  building  only,  or  premises  within  the 
same  onrtiUge,  and  mide  merely  for  the  purpose  of 
oommnnioating  therefrom  with  a  oeespool  or  other  like 
receptacle  for  drainage,  or  with  a  seirer  into  which  the 
dra  nage  of  two  or  more  buildings  or  premises  oocopied 
by  different  persons  is  conveyed :  **  Seirer "  includes 
sevrers  and  drains  of  every  deeoription,  except  drains  to 
which  the  word  "  drain "  interpreted  as  aforesaid 
applies,  and  except  drains  vested  in  or  under  the  control 
of  any  authority  having  the  management  of  roads,  and 
not  being  a  \octA  authority  under  this  Act. 

Sect.  13.  All  existing  and  future  se<^ers  within  the 
district  of  a  looal  authority,  together  with  all  buildings, 
workd,  material*,  and  things  belonging  thereto,  except 

(1)  sewers  made  by  any  person  for  his  own  profit,  or  by 
any  company  for  the  profit  of  the  shareholders ;  and 

(2)  sewers  made  and  used  for  the  purpose  of  draining, 
preserving,  or  improving  land  under  any  local  or  private 
Act  of  Parliament,  or  for  the  purpose  of  irrigating  land 
and  (3)  sewers  under  the  authority  of  any  commissionera 
of  sewers  appointed  by  the  Crown,  shall  vest  in  and  be 
under  the  control  of  such  looal  authority. 

Sect.  15.  Every  local  authority  shall  keep  in  repair  all 
sewerd  belonging  to  them,  and  shall  cause  to  be  made  such 
sewers  as  may  be  ne  edsary  for  eifectuaily  draining  their 
district  for  the  purposes  of  this  Act. 

Sect.  21.  The  owner  or  occupier  of  any  premises 
within  the  district  of  a  local  authority  shall  be  entitled 
to  cause  his  drains  to  empty  into  the  sewers  of  that 
authority  on  condition  of  his  giving  such  notice  as  may 
be  required  by  that  authority  of  his  intention  so  to  do, 
and  of  complying  with  the  regulations  of  that  authority 
in  respect  of  the  mode  in  which  the  communications 
between  such  drains  and  sewers  are  to  be  made,  and 
subject  to  the  control  of  any  person  who  may  be 
appointed  by  that  authority  to  superintend  the  making 
of  Buch  communications.  Any  person  causing  a  drain 
to  empty  into  a  sewer  of  a  local  authority  without 
complying  with  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  not  exceeding  201.,  and  the  looal 
authority  may  dose  any  communication  between  a  drain 
and  sewer  made  in  contravention  of  this  section,  and  may 
recover  in  a  summary  manner  from  the  person  to  offend- 
ing any  expenses  incurred  by  them  under  this  section. 

Sect.  23.  Where  any  house  within  the  district  of  a 
looal  authority  is  without  a  drain  sufficient  for  effeotoal 
drainage,  the  local  authority  shall  by  written  notioe 
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require  tiie  owner  or  oooapier  of  snoh  house,  within  a 
reasonable  time  therein  speoiftvdi  to  make  a  covered 
drain  or  dratos  emptjingr  into  any  sewer  whioh  the  local 
aathority  are  entitled  to  use,  and  whioh  is  not  more  than 
100ft.  from  the  site  of  such  hoase;  bnt  if  no  saoh 
means  of  drainage  are  within  that  distance,  then 
emptying  into  snoh  covered  nesspool  or  other  place,  not 
being'  nnder  any  hoai>e,  as  the  local  authority  direct ;  and 
the  local  aathority  may  require  any  snoh  drain  or  drains 
to  be  of  such  materials  and  size,  and  to  be  laid  at  ench 
level,  and  with  snch  fall  as  on  the  report  of  their 
sorveyor  may  appear  to  them  to  be  necessary.  If  such 
notice  is  not  complied  with,  the  local  aathority  may, 
after  the  expiration  of  the  time  specified  in  the  notice, 
do  the  work  required,  and  may  recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so  doing  from 
the  owner,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses. 

Sect.  94.  On  the  receipt  of  any  information  respecting 
the  existence  of  a  nuisance  the  local  authority  shaU,  if 
eatisfied  of  the  existence  of  a  nuisance,  serve  a  notice  on 
the  person  by  whose  act,  default,  or  sufferance  the 
nniaanoe  arises  or  continues ;  or  if  snoh  person  cannot 
be  found,  on  the  owner  or  occupier  of  the  premises  on 
which  the  nuisance  arises,  requiring  him  to  abate  the 
same  within  a  time  to  be  specified  in  the  notice,  and 
to  execute  such  works  and  do  such  things  as  may  be 
necessary  for  that  purpose  :  Provided — (I)  That  where 
the  nuisance  arises  from  the  want  or  defective  con> 
strnetion  of  any  straotoral  convenience,  or  where  there 
is  no  occupier  of  the  premises,  notice  under  this  section 
shall  be  served  on  the  owner. 

Sect.  95.  If  the  person  on  whom  a  notice  to  abate  a 
nuisance  has  been  served  makes  default  in  complying 
with  any  of  the  requisitions  thereof  within  the  time 
specified,  or  if  the  nuisance,  although  abated  since  the 
service  of  the  notice,  is  in  the  opinion  of  the  local  autho- 
rity likely  to  recur  on  the  same  premises,  the  local  autho- 
rity shall  cause  a  complaint  relating  to  such  nuisance 
to  be  made  before  a  justice,  and  such  justice  shall  there- 
upon issue  a  summons  requiring  the  person  on  whom 
the  notice  was  served  to  appear  before  a  court  of  sum- 
mary jurivdiotion. 

Sect.  96  If  the  court  is  satisfied  that  the  alleged 
naisanee  exists,  or  that  althoutfh  abated  it  is  likely  to 
recur  on  t^e  same  premises,  the  court  shall  make  an 
order  on  such  person  requir'mg  him  to  comply  with  all  or 
any  of  the  requisitions  of  the  notice,  or  otherwise  to 
abate  the  nuisance  within  a  time  specified  in  the  order, 
and  to  do  any  works  necessary  for  that  purpose  ;  or  an 
order  prohibiting  the  recurrence  of  the  nuisance  and 
directing  the  execution  of  any  works  necessary  to  pre- 
vent the  recurrence ;  or  an  order  both  requiring  abate- 
ment and  prohibiting  the  recurrence  of  the  nuisance. 
The  court  may  by  their  order  impose  a  penalty  not 
exceeding  51.  on  the  person  on  whom  the  order  is  made, 
and  shall  also  give  directions  as  to  the  payment  of  all 
eoats  incurred  up  to  the  time  of  the  hearing  or  making 
the  order  for  abatement  or  prohibition  of  the  nuisance. 

MaeasJcie  for  the  appellants. — In  the  first  place, 
the  conduit  into  which  the  slop  and  scullerj  water 
from  these  premises  runs,  clearly  comes  under 
the  definition  of  "  sewer "  in  the  Public  Health 
Act  1875,  and  is  not  a  mere  drain.  Therefore, 
under  sect.  21  of  that  Act  the  appellants  are  en- 
titled to  empty  their  drains  into  it : 

Acton  Local  Board  v.  Batten,  52  L.  T.  Bep.  17 ; 

28  Ch.  Div.  283 ; 
Travig  V.  Uttley,  70  L.  T.  Bep.  242  ;  (1894.)  1  Q.  B. 

233; 
Oeen  v.  Nevnngton  Vestry  (1898)  2  Q.  B.  1 ; 
Wheatcroft  ▼.  Matlock  Local  Board,  52  L.  T.  Bep. 

356. 

Secondly,  it  is  the  business  of  the  respondents,  as 
the  local  sanitary  authority,  to  see  that  their 


district  is  properly  provided  with  sewers  and 
drains;  sect.  15  says  that  they  must  effectually 
drain  their  district  for  the  purposes  of  the  Act  of 
1875.  If  they  fail  in  their  duty  they  cannot  fall 
back  upon  individual  ratepayers,  and  order  them 
to  do  what  they  should  have  done  themselves. 
The  mischief  arises  here  from  the  default  of  the 
local  authority : 

Reg,  V.  Tynemouth  Rural  District  Council,  75  L.  T. 

Bep.  86 ;  (1896)  2  Q.  B.  219,  451 ; 
Fordom  v.  Parsons,   71   L.   T.   Bep.   428;   (1894) 

2  Q.  B.  780  ; 
Kirkheaton  District  Local  Board  v.  Ainley,  66  L.  T. 

Bep  340 ;  (1892)  2  Q  B.  274. 

Lastly,  my  clients  were  not  the  proper  parties  to 
be  summoned.  They  are  the  owners  oi  the  pre- 
mises, not  the  occupiers,  and  it  was  the  occupiers 
who  turned  the  slop  and  scullery  water  into  the 
respondents'  sewer.  The  present  arrangements 
were  in  existence  when  the  appellants  purchased 
the  premises,  and  they  have  not  interiered  with 
them  in  any  way.  The  order,  therefore,  was 
wrongly  made  on  the  appellants. 

Clavell  Salter  {Foote,  Q  C.  with  him)  for  the 
respondents. — It  is  true  that  the  surface  drain 
may  be  a  sewer  for  the  purpose  of  vesting 
in  the  local  authoiity  under  sect.  13  of  the 
Public  Health  Act  1875,  but  it  cannot  be 
regarded  as  a  sewer  for  all  purposes.  The 
Act,  if  read  as  the  appellants  wish  it  to  be 
read,  would  produce  absurd  results,  for  anyone 
mi^ht  with  impunity  empty  the  whole  sewage 
matter  of  his  house  into  a  roadside  surface  drain. 
Oircamstances  must  be  taken  into  consideration, 
and,  though  this  drain  may  be  technically  a  sewer, 
there  must  be  a  proper  user  of  it.  Moreover,  if 
the  owner  of  any  premises  wishes  to  empty  his 
drains  into  a  sewer  belonging  to  a  local  authority, 
he  must  give  notice  to  that  effect,  and  no  notice  has 
ever  been  given  in  this  case.  Secondly,  the  local 
authority  has  a  discretionary  power  with  regard 
to  the  draining  of  their  district,  and  it  would  be 
absurd  to  suppose  that  sect.  15  of  the  Act  of  1875 
meant  that  tney  should  lay  down  sewers  at  enor- 
mous expense  in  every  oomer  of  their  district. 
And  under  sect.  23  they  have  clearly  the  power  to 
order  individual  owners,  as  they  have  done  in  this 
case,  to  construct  cesspools  in  certain  circum- 
stances—the words  of  the  section  being  "into 
such  covered  cesspool  as  the  local  authority 
direct."  Lastly,  the  appellants  were  the  proper 
persons  to  proceed  against.  Sect.  94  of  the  Act 
of  1875  says  that  notice  to  abate  shall  be  served 
on  the  owner  when  the  nuisance  arises  from  the 
want  of  any  structural  convenience.  [Chan- 
NELL,  J. — How  does  the  nuisance  in  this  case 
arise  from  the  want  of  structural  convenience  P] 
The  houses  have  always  been  defective.  Instead 
of  having  a  pipe  endmg  in  a  cesspool,  there  is  a 
pipe  ending  in  a  surface  drain.  Moreover,  the 
appellants  come  under  sect.  94  in  another  sense. 
The  nuisance  continues  through  their  sufferance, 
and  so  they  are  liable  to  be  proceeded  against. 
And  once  the  existence  of  the  nuisance  is  esta- 
blished, and  the  notice  remains  ineffective,  the 
local  authority  ure  bound  under  sect.  95  to  make 
a  complaint,  and  the  Court  of  Summary  Juris- 
diction must  under  sect.  96  issue  an  order. 

Macaslcie  in  reply. 

Dabling,  J. — ^I  am  of  opinion  that  the  magts- 
trates  were  right  in  making  this  order  upon  the 
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Ex  parte  Flinn  and  Soks  (apps.). 


[Q.B.  Drr, 


appellants,  and  that  the  appeal  most  ooneeqnently 
be  dismisaed.  I  think  that  the  appellants,  as  the 
owners  of  the  premises  in  question,  were  the  proper 
persons  against  whom  to  institute  proceeding. 
Sect.  94  of  tbe  Public  Health  Act  1875  proYides 
{inter  alia)  that  where  a  nuisance  arises  from  the 
want  of  any  structural  conyenience,  notice  to  abate 
shall  be  served,  not  upon  the  occupier,  but  upon 
the  owner  of  the  premises.  In  the  premises  in 
this  case  there  was,  as  it  appears  to  me,  a  want  of 
strnctunJ  convenience.  Had  cesspools  been  con- 
structed, as  was  originally  contemnlated  in  the 
plan  of  the  houses  deposited  in  lo92  with  the 
respondents,  then  the  slop  and  scuUcry  water 
would  have  flowed  into  them,  and  would  never 
have  found  its  way  at  all  into  the  surface  drain 
belonging  to  the  respondents.  Then  it  was  argued 
that  the  appellants  are  not  liable  because  the 
conduit  into  which  the  slop  and  scullery  water 
from  these  premises  flows  is  a  sewer,  and  conse- 
quently, under  sect.  21  of  the  Act  of  1875,  can  be 
used  for  tbe  purpose  of  draining  any  house  within 
the  respondents*  district.  It  is  true  that  for  cer- 
tain purposes  it  may  be  a  sewer — certainly  for  the 
purpose  of  vesting  in  the  local  authority.  But  it 
does  not  folio  3^  from  that  that  the  appellants  are 
justified  in  turning  anything  they  please  into 
what  may  be  technically  a  sewer.  There  must  be 
a  proper  user  of  the  sewer,  and  if  the  nature  of 
the  material  which  is  allowed  to  flow  into  it  is  in- 
consistent with  the  purpose  for  which  the  sewer 
was  constructed,  that  constitutes  an  impro^r 
user.  It  has  been  said  that  under  sect.  21  notice 
must  be  given  to  the  local  authority  of  the  inten- 
tion to  make  use  of  the  sewer,  and  that  in  this  case 
no  notice  was  given.  That  contention,  however, 
seems  to  me  to  be  immaterial  for  the  present 
purpose.  Whether  notice  is  given  or  not,  there 
must  be  a  proper  user  of  the  sewer.  Then  it  has 
been  argued  on  behalf  of  the  appellants  that  it  is 
the  duty  of  the  respondents  to  see  tliat  their  dis- 
trict is  effectually  drained,  and  that  individual 
ratepayers  cannot  be  called  on  to  do  what  ought 
to  be  done  by  the  local  authority.  But  in  my 
opinion  it  would  be  absurd  to  interpret  the  Act  in 
such  a  way,  and  it  must  be  held  that  the  local 
authority  has  a  discretionary  power.  For  these 
reasons  I  think  that  the  appeal  should  be 
dismissed. 

Chan  NELL,  J. — With  regard  to  two  of  the 
points  raised  in  this  case  I  have  no  doubt.  I 
cannot  agree  with  Mr.  Macaskie  that  it  is  im- 
perative upon  the  local  authority  to  drain  every 
portion  of  their  district.  Take  the  instance  of 
isolated  cottages  in  a  rural  district.  Can  it  be  said 
that  the  local  authority  must  construct  sewers  at 
enormous  expense  to  receive  the  drainage  from 
those  cottages  P  It  would  be  absurd  to  say  so, 
and  if  the  result  of  an  argument  is  absurd,  it  is 
safe  to  hold  that  the  argument  is  wrong.  The 
local  authority  has  clearly  a  discretionary  power, 
and  can  in  certain  circumstances  insist  upon  the 
construction  of  cesspools.  Nor  can  I  agree  with 
the  contention  that  the  appellants  are  justified 
in  regarding  this  surface  drain  as  a  sewer  for  the 
purpose  of  receiving  the  slop  and  scullery  water 
from  their  premises;  no  doubt  for  certain 
purposes  it  is  a  sewer,  but  that  does  not  mean 
that  anybody  may  empty  anything  he  pleases 
into  it.  There  must  be,  as  my  brother  has  sadd, 
a  proper  user,  and  the  proper  user  will  depend 
upon  the  purposes  for  which  the  sewer  was  con- 


structed. Here  the  drain  was  constructed  for  the 
sole  puipoee  of  receiving  the  eurfaoe  water  of  a 
certain  highway,  and  any  user  inconsistent  with 
that  purpose  must  be  regarded  as  an  improper 
user.  But  with  regard  to  the  third  pmit — 
whether  the  appellants  were  the  proper  personii 
to  proceed  against — I  feel  considerable  doubt  I 
am  not  at  all  sure  that  I  understand  what  is 
meant  by  "a  want  of  an^  structural  con- 
venience, and  I  should  like  time  to  consider  it. 
The  appellants  did  not  make  the  scnlleir  drains 
complained  of,  and  do  not  use  them.  Mowever 
the  point  is  not  of  great  importance  in  the 
present  case,  as  the  tenants  could  be  proceeded 
against,  and  then  the  owners  would  be  compelled 
to  make  the  necessary  alterations.  I  th^^ore 
agree  that  the  appeal  should  be  dismissed. 

Appeal  dismisBed, 

Solicitors  for  the  appellants,  /.  E,  8.  King,  for 
/.  H,  TattersaU,  Bournemouth. 

Solicitors  for  the  respondents.  Prior,  Chwreh^ 
and  Adame,  for  H,  8,  IHehin$<mf  Poole. 


Thurtday,  Jnne  8, 1899. 

(Before  Day  and  Lawbancb,  JJ.) 

Ex  parte  Flinn  and  Sons  (apps.)  (a) 

Licensing — Offencse—'Selling  spirits  wOhout  spint 
licence — Second  conviction  for — Bight  of  owners 
of  licensed  premises  to  empty  to  carry  on  6im* 
ness— Licensing  Act  1872^  (35  il  36  Vict  e.  94\ 
«.  S^Licensing  Ad  1874  (37  A  38  Vict.  e.  49), 
s.  15. 

8ect,  15  of  the  Licensing  Act  1874  provides  that 
"  where  any  licensed  person  is  convicted  for  the 
first  time  of  any  one  of  the  foUowing  offences — 
(3)  selling  spirits  without  a  ^rit  licence — and 
in  consequence  either  becomes  personally  dis- 
qualified  or  has  his  licence  forfeited,*^  then  the 
owner  of  the  premises  may  apply  for  an  autho' 
rity  to  carry  on  the  buiiness  until  the  next 
licensing  sessions : 

Held,  that  the  words  "for  the  first  time  '*  are  to  he 
read  with  the  words  "becomes  jftersonally  dis- 
qualified  or  has  his  licence  forfeited,"  as  well  as 
with  the  word  "  convicted,'*  and  that  an  appliccL- 
tion  under  the  section  may  be  made  by  the  owner 
after  the  first  conviction  which  entails  forfeiture 
or  disqualification,  and  consequently  that,  in  the 
ease  of  selling  spirits  without  a  spirit  licence,  as 
it  is  only  upon  the  second  conviction  that  the 
Licence  is  forfeited  or  that  disqualification  can 
arise  under  sect,  3  of  the  Licensing  Act  1872, 
the  application  may  be  made  by  the  owner  after 
such  second  conviction, 

A  beerhouse-keeper  was  on  the  same  day  convicted 
of  two  separate  offences  of  selling  spirits  tvithout 
a  spirit  licence  on  two  different  days,  and  upon 
the  second  conviction  was  disqualified  for  two 
years  from  holding  any  licence  : 

Held,  that  upon  such  second  conviction  the  oumer 
of  the  licensed  premises  could  make  an  appti- 
cation  under  the  section  to  carry  on  the  business, 
and  that  the  justices  had  jurisdiction  to  enter- 
tain the  application. 

Case  stated  by  justices  of  the  peace  for  the 
borough  of  Saffron  Walden,  in  tne  county  of 
Essex. 

(a)  Beported  by  W.  W.  Cab,  Stq.,  Barrister-at-Law. 
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Q.B.  Drr.] 


Em  parte  Flinn  and  Sons  (apps ). 


[Q.B.  DiY. 


On  the  ISth  Feb.  1899  an  information  was  laid 
against  one  Walter  Peachey,  of  the  Royal  Oak 
beerhouse,  in  Saffron  Walden,  beerhouse-keeper, 
for  that  he,  on  the  20th  Dec.  1898,  at  Saffron 
Walden,  did  unlawfully  sell  by  retail  intozicatinff 
liquor,  to  wit,  rum,  which  he  was  not  then  licensed 
to  sell  by  retail,  contrary  to  sect.  3  of  the  Licensing 
Act  1872. 

On  the  14th  Feb.  1899  a  second  information 
was  laid  against  Peaohey  for  that  he,  on  the  14th 
Jan.  1899,  did  unlawfully  sell  by  retail  intoxi- 
cating liquor,  to  wit,  wmsky,  which  he  was  not 
then  uoensed  to  sell  by  retail,  contrary  to  sect.  3 
of  the  Licensing  Act  1872. 

At  a  petty  sessions  held  for  the  borough  on  the 
18th  Feb.  1899  both  informations  were  separately 
heard  and  determined  by  the  justices — ^P«achey 
being  then  present  by  counsel  and  in  person — and 
upon  such  hearing  the  defendant  was  duly  con- 
Ticted  by  the  justices  on  the  first  information, 
and  was  adjudged  on  such  first  conviction  to  pay 
the  sum  of  5Z.  and  costs,  and  was  subsequently 
duly  convicted  by  the  justices  on  such  second 
information,  and  was  adjudged  on  such  second  con- 
viction to  pay  the  sum  of  252.  and  costs,  and 
ordered  to  be  disqualified  for  two  years  from 
holding  any  licence  for  the  sale  of  intoxicating 
liquor. 

By  the  operation  of  sect  3  of  the  Licensing  Act 
1872  Peachey  thereupon  forfeited  his  licence  to 
sell  beer. 

At  a  petty  sessions — being  a  court  of  summary 
jurisdiction — held  for  the  Dcrough  on  the  25th 
Feb.  1899,  application  was  made  by  counsel,  on 
behalf  of  the  owners  of  the  Roval  Oak  beerhouse, 
for  an  authority  under  sect.  15  of  the  Licensing 
Act  1874  to  carry  on  until  the  next  speciid 
sessions  for  licensing  purposes  the  business  of 
beersellers,  being  the  same  business  as  had  pre- 
viously to  his  convictions  been  carried  on  by 
Peachey  at  th«  Royal  Oak  beerhouse;  but  the 
justices,  finding  as  a  fact  that  prior  to  such  appli- 
cation being  made  Peachey  had  been  convicted 
for  the  second  time  of  the  offence  of  selling  spirits 
without  a  spirit  licence,  held  that  they  haid  no 
jurisdiction  to  hear  and  determine  the  application 
under  sect.  15  of  the  Licensing  Act  1S74,  inasmuch 
as  the  opening  words  of  that  section  limit  the 
right  to  make  such  applications  to  cases  where 
a  person  is  convicted  for  the  first  time,  and  that 
any  application  for  a  licence  for  the  premises 
ooold  only  be  entertained  at  the  general  annual 
licensing  meeting  for  the  borough. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  or  not,  on  the  facts  as  above  stated, 
it  was  open  to  the  justices  to  entertain  and  hear 
an  application  on  behalf  of  the  owners  of  the 
beerhouse  for  authority  under  sect.  15  of  the 
Licensing  Act  1874  to  carry  on  the  same  business 
on  the  same  premises  until  the  then  next  special 
sessions. 

Sect.  3  of  the  Licensing  Act  1872  (35  &  36  Yict. 
c.  94)  provides : 

No  penon  shall  sell  or  expose  for  nle  by  retail 
any  intoxioatiiig  liquor  without  beicg  duly  licensed  to 
sell  the  same,  or  at  any  plaoe  where  he  is  not  antho- 
rised  by  his  licence  to  sell  the  same.  Any  person  selling 
or  exposing  for  sale  by  retail  any  intoxicating  liquor 
which  he  is  not  licensed  to  sell  by  retail,  .  .  . 
shall  be  subject  to  the  following  penalties ;  that  is  to 
say :  (1)  For  the  first  offence  he  shall  be  liable  to  a 
peoal^  not  exceediog  fifty  pounds,  or  to  imprisonment 


with  or  without  hard  labour  for  a  term  not  exceeding 
one  month :  (2)  For  the  second  offence  he  shall  be  liable 
to  a  penalty  not  exceeding  one  hundred  i)ounds,  or  to 
imprisonment  with  or  without  hard  labour  for  a  term 
not  exceeding  three  months,  and  he  may,  by  order  of  the 
court  by  which  he  is  tried,  be  disqualified  for  any  term 
not  exceedmg  five  years  from  holding  any  licence  for  the 
sale  of  intoxicating  liquors.  In  addition  to  any  other 
penalty  imposed  by  this  section  any  person  convicted  of 
a  second  or  sny  subsequent  offence  under  this  section 
shall,  if  he  be  the  holder  of  a  licence,  forfeit  such 
licence,  Ac. 

Sect  15  of  the  Licensing  Act  1874  (37  &  38 
Vict.  c.  49)  provides : 

Where  any  licensed  person  is  convicted  for  the  first  time 
of  any  one  of  the  following  offences :  (1)  Malring  an  internal 
communication  between  his  licensed  premises  and  any 
unlicensed  premises ;  (2)  forging  a  certificate  under  the 
Wine  and  Beerhouse  Acts  1869  and  1870;  (8)  selling 
spirits  without  a  spirit  licence ;  (4)  any  felony ;  and  in 
consequence  either  becomes  personally  disqualified  or 
has  his  licence  forfeited,  there  may  be  made  by  or  on 
behalf  of  the  owner  of  the  premises  an  application  to  a 
court  of  summary  jurisdiction  for  an  authority  to  carry 
on  the  same  business  on  the  same  premises  until  the 
next  special  sessions  for  licensing  purposes,  and  a  further 
application  to  such  next  special  sessions  for  the  grant  of 
a  licence  in  respect  of  such  premises,  and  for  this 
purpose  the  provisions  contained  in  the  Intoxicating 
Liquor  Licensing  Act  1828,  with  respect  to  the  grant  of 
a  temporary  authority  and  to  the  grant  of  licences  at 
special  sessions,  shall  apply  as  if  the  person  convicted 
had  been  rendered  incapable  of  keeping  an  inn,  and  the 
person  applying  for  such  grant  was  his  assignee. 

FooU,  Q.G.  (H:  0.  8.  EUU  with  him)  for  the 
appellants  (the  ovmers). — ^The  justices  were  wrong 
in  the  constraction  they  placed  npon  sect.  15  of  the 
Licensing  Act  1874.  They  held  that  where  the 
licensed  person  was  convicted  for  the  first  time 
of  this  offence  then  the  owner  of  the  premises  was 
entitied  to  make  his  application  under  the  section, 
and  that  such  application  could  not  be  made  after 
the  second  or  any  subsequent  conviction.  They 
held  therefore  that  the  owners'  application  in  this 
case  oa^t  to  have  been  made  after  the  first  convic- 
tion of  I^eachey  for  selling  spirits  witiiout  a  spirit 
licence,  and  could  not  l^  made  after  a  second 
conviction  for  that  offence,  and  that,  as  at  the 
date  of  this  application  Peachey  had  been  twice 
convicted  of  the  offence,  the  application  could  not 
be  made.  That  constructiou  of  the  section  is  too 
narrow.  The  justices  omitted  sltogether  the 
subsequent  words  of  the  section,  "  and  in  conse- 
quence*'— ^that  is,  in  consequence  of  such  con- 
viction^" either  becomes  personally  disqualified 
or  has  his  licence  forfeited,  then  the  application 
may  be  made  by  the  owner  under  the  section. 
The  more  reasonable  interpretation  of  the  section 
is  that  the  two  parts  of  the  section  are  to  be  read 
together,  that  the  words  "for  the  first  time" 
govern  the  latter  psurt  of  the  section  as  well  as 
the  former,  and  that  it  is  only  upon  the  happening 
of  the  compound  event,  namely,  the  conviction 
and  the  disqualification  or  forfeiture  of  the  licence, 
that  the  right  of  the  owner  to  apply  under  the 
section  arises.  There  must  be  not  onl^  a  con- 
viction of  the  licensed  person,  but  also  "  in  conse- 
quence" of  such  conviction  a  personal  disquali- 
fication or  forfeiture  of  the  licence,  before  the 
application  can  be  made.  The  application  must 
be  made  then,  and  cannot  be  made  after  any 
subsequent  conviction.  There  are  four  offences 
specified  in  the  section.    With  regard  to  the  first* 
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namely,  makinj^  an  internal  commTmication  with 
unlicensed  premises,  the  licence  is  forfeited  on  the 
first  conviction  by  sect.  9  of  the  Licensing  Act 
1872.  With  regard  to  the  second  offence,  namely, 
forging  a  certificate,  a  person  is  disqualified  from 
holding  a  licence  upon  the  first  conviction  under 
sect.  11  of  the  Wine  and  Beerhouse  Act  1869. 
With  regard  to  the  fourth  offence,  namely,  con- 
viction £)r  any  felony,  a  person  is  disqualified 
upon  the  first  conviction  m>m  holding  a  licence 
for  sale  by  retail  of  beer,  cider,  wine,  or  spirits : 
(sect.  7  of  the  Beerhouse  Act  1840  (3  &  4  Yict. 
c.  61),  sect.  22  of  the  Refreshment  Houses  Act 
1860  (23  &  24  Yict.  c.  27),  and  sect.  14  of  the 
Wine  and  Beerhouse  Act  1870  (33  &  34  Yict. 
c.  29).  With  regard  to  tiie  third  offence,  selling 
spirits  without  a  spirit  licence,  that  comes  under 
sect.  3  of  the  Licensing  Act  1872,  and  it  is  only 
upon  the  conviction  for  the  second  offence  that 
the  licence  becomes  forfeited.  There  is  no  statute 
which  causes  a  forfeiture  on  the  first  conviction. 
In  this  case,  therefore,  the  owners  could  not  have 
applied  noon  the  first  conviction,  and  it  was  only 
upon  the  nrst  happening  of  the  compound  event 
of  the  conviction  and  tbe  consequent  forfeiture 
that  the  owners  could  apply.  The  justices  there- 
fore had  jurisdiction  to  entertain  the  application. 

No  respondente  appeared. 

Day,  J. — I  think  the  construction  of  the  section 
now  contended  for  on  behalf  of  the  appellants  is 
the  only  reasonable  construction  to  put  upon  this 
difficult  section,  and  the  case  must  be  remitted  to 
the  justices  with  the  direction  that  they  have 
power  to  entertain  the  application. 

Lawbancb,  J. — ^I  agree. 

Appecd  allowed.  Case  remitted  to  the  JHsticee 
toith  direction  that  they  have  'power  to  enter- 
tain the  application. 

Solicitors  for  the  appellants,  Thomeycroft  and 
Willis,  for  Baker  and  Thomeycroft,  Bishop's 
Stortford. 
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COURT   OF   APPEAL. 

Tuesday,  June  6, 1899. 

(Before  Smith,  Bigby,  and  Williams,  L.JJ.) 

Walshaw  V,  The  Mayob,  &c.,  op  Bbig- 
house. (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIYISION. 

Ptihlic  health — Unsound  meat — Condemnation  by 
justice — Compensation  hy  local  authority — Arhi' 
tration — Duty  of  arbitrator — Findings  of  fa^t 
— Items  of  compensation  —  Puhlic  Health  Act 
1875  (38  &  39  Vict,  c.  55),  ss,  117,  308. 

Acting  under  the  powers  of  the  Public  Health 
Act  1875,  the  officers  of  a  local  authority  seized 
som^  m^at,  the  property  of  a  butcher,  and  carried 
it  before  a  justice  who  condemned  it  as  unsotmd 
and  ordered  it  to  be  destroyed. 

The  local  authority  then  took  out  a  summ^ms 
under  the  Act  against  the  butcher  for  having 
diseased  m^at  in  his  possession.     The  magiS' 

(a)  Beportedby  E.  Ma.ni.iit  Smith,  Esq.,  BarrUter-ftt-Law. 


trates  dismissed  the  summons  upon  a  technical 
objection  raised  by  the  butcher,  but  made  no 
order  as  to  costs, 

Hm  butcher,  claiming  compensation  from  the  loctd 
authority,  koent  to  arbitration  in  the  manner 
directed  by  sect.  308  of  the  Act,  and  obtained  an 
award  in  his  favour. 

In  an  auction  brought  by  the  butcher  upon  the 
award  of  the  arbitrator : 

Held,  that  the  arbitrator  had  jurisdiction  to  hear 
evidence  and  to  find  as  a  fa/A  whether  or  not  the 
meat  was  unsound  on  the  day  of  its  seizure  and 
condemnation,  and  that  his  finding  of  fact  was 
binding  on  the  parties  in  the  action  on  the 
award. 

Held  cdso,  that  the  compensation  to  which  the 
butcher  was  entitled  included  compensation  in 
respect  qf  the  loss  of  the  meat,  and  in  respect  of 
his  expenses  qf  and  incidental  to  the  seizure, 
and  to  defending  himself  in  the  magisterial 
proceedings. 

This  was  an  appeal  from  the  judgment  of  Day,  J. 
at  the  trial  of  the  action  without  a  jury. 

The  action  was  brought  upon  an  award  made 
in  an  arbitration  under  sect.  308  of  the  Public 
Health  Act  1875  in  which  the  plaintiff  had 
claimed  compensation  from  the  defendant  corpo- 
ration for  damage  sustained  by  him  through  the 
exercise  by  the  corporation  of  their  powers  under 
the  Act. 

The  plaintiff  was  a  butcher,  and  on  the  19th 
Oct.  1897  he  had  slaughtered  an  ox  at  tbe  public 
slaughter-house  at  Brighouse.  The  inspector 
of  nuisances  in  the  service  of  tbe  corporation 
saw  the  carcase  of  the  ox,  and,  considering  it  to 
be  diseased,  he  called  in  tbe  medical  officer  of 
health  of  the  sanitary  district,  who  confirmed  his 
opinion,  and  directed  him,  under  sect.  116  of  the 
Public  Health  Act  1875,  to  carry  it  before  a 
justice  to  be  dealt  with  under  the  Act. 

The  justice  before  whom  the  carcase  was 
brought  condemned  it  as  diseased  and  unfit  for 
the  food  of  man,  and  ordered  it  to  be  destroyed. 

The  corporation  then  took  out  a  summons 
against  the  plaintiff  under  sect.  117  of  the  Act. 
The  summons  stated  that  the  said  carcase 
belonged  to  the  plaintiff,  and  was  deposited  for 
the  purpose  of  preparation  for  sale  at  the  public 
slaughter-house  and  was  intended  for  the  food  of 
man. 

Objection  was  taken  that  the  summons  was 
bad  upon  the  ground  that  it  did  not  state  that 
the  meat  was  exposed  for  sale,  and  the  justices, 
without  hearing  any  evidence,  upheld  the  objec- 
tion and  dismissed  the  summons,  but  made  no 
order  as  to  costs. 

No  fresh  summons  was  taken  out. 

The  plaintiff  then  made  a  claim  against  the 
corporation  for  compensation  under  sect.  308  of 
the  Public  Health  Act  1875  for  the  damage  sus- 
tained b^  him  by  reason  of  the  exercise  by  the 
corporation  of  their  powei*s  under  the  Act,  and  he 
appointed  an  arbitrator  and  served  notice  of  the 
apjpMointment  upon  the  corporation. 

The  corporation  did  not  appoint  an  arbitrator, 
and  accordingly  the  arbitrator  appointed  by  the 
plaintiff  proceeded  to  hear  the  matter. 

The  corporation  was  represented  at  the  arbitra- 
tion, and  in  spite  of  their  protest  the  arbitrator 
said  he  would  hear  evidence  as  to  the  question  of 
>  the  soundness  of  the  carcase. 
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Evidence  npon  the  questioh  was  then  called  bj 
both  sides. 

On  the  28th  Jan.  1898  the  arbitrator  made  his 
award,  and  therein  stated  he  had  found  as  facts : 

(1)  That  the  seiEiire  and  oondemxiAtion  of  the  oaroaae 
was  made  as  alleged  in  the  recital ;  (2)  that  the  magie- 
terial  information  was  laid  and  dismbaed ;  (3)  that  the 
caroaae  was  not  diseased,  or  nnsonnd,  or  onwholesome, 
or  nnflt  for  the  food  of  man  on  the  lOtii  Oot  1897  when 
the  order  to  destroy  the  same  was  made  ;  (4)  that  the 
carcase  on  the  19th  Oot.  1897,  when  it  was  ordered  to 
be  destroyed,  was  sound,  wholesome,  end  fit  for  the  food 
of  man;  (5)  that  David  Walshaw,  by  reason  of  the 
exercise  of  the  said  powers  had  snstidned  damages  as 
follovrs,  tIz.  :  (a)  the  loes  of  the  said  carcase,  71.  10«. ; 
(6)  expenses  of  and  incident  to  the  said  aeiznre,  and  of 
and  incident  to  defending  himself  in  the  said  magisterial 
proceedings,  371.  1«. ;  (c)  loss  in  his  bosiness  which  im- 
mediately and  necessarily  followed  from  the  said  seixnre, 
condemnation,  and  magisterial  proceeding,  52L ;  total, 
961.  lU. 

The  arbitrator  also  awarded  that  the  corpora- 
tion should  pay  to  the  plaintiff  his  costs  of  and 
incidental  to  the  reference  and  costs  of  the 
awsrd. 

The  plaintiff  then  commenced  the  present  action 
upon  the  award  to  recover  from  the  corporation 
96/.  lis.,  the  amount  of  compensation  assessed  bj 
the  arbitrator. 

At  the  trial  of  the  action  before  Daj,  J.  with- 
oat  a  jury  the  corporation  tendered  evidence  that 
upon  the  19th  Oct.  1897  the  carcase  wss  unsound. 

The  learned  judge  refused  to  admit  the  evidence 
npon  the  ground  that  the  question  was  concluded 
by  the  finding  of  the  arbitrator  that  on  the  day 
in  question  the  meat  was  sound  and  wholesome ; 
and  he  gave  judgment  for  the  plaintiff  with  costs 
for  the  amount  claimed. 

The  defendants  appealed. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides  as  follows : 

Sect.  308.  Where  any  person  anstainB  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  this  Act, 
in  relation  to  any  matter  as  to  which  he  is  not  himself 
in  default,  fnli  compensation  shall  be  made  to  such 
person  by  the  local  authority  exercising  snoh  powers  ; 
and  aoy  dispute  as  to  the  fact  of  damage  or  amoont  of 
compensation  shall  be  settled  by  arbitration  in  manner 
provided  by  this  Act.     .    .     . 

Maemorranj  Q.G.  and  T.  B.  D.  Wright  for  the 
corporation. — The  arbitrator  had  no  jurisdiction 
to  enter  upon  the  question  of  the  soundness  or 
ansonndneBS  of  the  carcase.  The  duties  of  an 
arbitrator  under  sect.  308  of  the  Public  Health 
Act  1875  have  been  clearly  defined  in  a  decision 
of  the  House  of  Lords : 

BrisrUff  HUl  Local  Board  v.  Peanally  51 L.  T.  Bep. 
577 ;  9  App.  Cas.  595. 

Lord  Fitzgerald,  in  delivering  his  opinion,  says 
that  the  phiintiff  to  establish  his  case  must  prove 
four  things,  two  of  which  must  be  settled  by 
arbitration,  viz.,  that  he  had  sustained  damage, 
and  the  amount  of  compensation  to  which  he  was 
entitled.  Those  are  the  only  questions  for  the 
arbitrator.  In  the  present  case  he  could  not 
decide  on  the  soundness  of  the  meat.  He  could 
retkUy  only  decide  the  question  of  damages, 
aasumiog  that  the  meat  was  sound.  The  fac1»  of 
the  seizure  of  the  meat  and  its  condemnation  by 
the  justice  necessarilr  imply  that  the  plaintiff 
vas  "  in  default."    The  finding  by  the  arbitrator 


that  the  meat  was  sound  implies  that  the  plaintiff 
was  not  in  default.  This  would  contradict  the 
decision  of  the  justice  that  the  meat  was  unsound. 
They  referred  to 

Waye  v.  Thompson,  53  L.  T.  Sep.  358 ;  15  Q.  B. 

Div.  342; 
Be  an  Arbitration  between  Daviee  and  the  KhoTidda 

Urban  District  Council  (80  L.  T.  Bep.  696). 

With  regard  to  the  items  of  damage  assessed  by 
the  arbitrator,  the  plaintiff  is  not  entitled  to 
anything  for  the  loss  of  the  carcase.  That  was 
due  not  to  the  action  taken  by  the  corporation, 
but  to  the  order  of  the  Justice.  Neither  is  the 
plaintiff  entitled  to  the  cost  of  the  magisterial 
proceedings.  The  magistrates  had  power  to 
allow  the  plaintiff  his  costs  of  those  proceedings, 
but  they  deliberately  abstained  from  giving  him 
his  costs.  There  is  a  case  which  the  plaintiff  will 
probably  rely  upon : 

Be  BaJter  and  the  May  or  ^  ^c,  of  Birkenhead,  68 
L.  T.  Bep.  680 ;  (1893)  2  Q.  B.  77. 

But  that  case  is  distingpiishable.  There  the  costs 
were  incurred  by  the  plaintiff  in  trying,  and  trying 
successfully,  to  prevent  the  meat  being  condemned 
as  unsound. 

Scott-Fcx,  Q  C,  Waugh,  W,  Madden  and  G.  P. 
Walker  for  the  plaintiff  were  not  called  upon. 

Smith,  L.J. — I  think  that  this  appeal  must  be 
dismissed.  The  action  was  tried  before  my 
brother  Day  without  a  jury  at  Leeds,   and  the 

?|uestion  for  our  consideration  arises  in  the 
ollowing  way:  The  inspector  of  nuisances  at 
Brighouse,  an  officer  of  the  defendant  corpora- 
tion, saw  in  the  public  slaughter-house  in  that 
town  the  carcase  of  an  ox  which  had  been 
slaughtered  by  the  plaintiff,  and  he  called  the 
medical  officer  of  health  to  inspect  it.  They  came 
to  the  conclusion  that  the  carcase  was  unfit  for 
human  food,  and  it  was  taken  by  them  before  a 
justice  of  the  peace  to  be  dealt  with.  Upon 
hearing  their  opinion  the  justice  condemned  the 
carcase  and  ordered  it  to  be  destroyed.  The  cor- 
poration afterwards  issued  a  summons  against 
the  plaintiff  calling  upon  him  to  show  cause  why 
he  should  not  be  punished  for  having  a  diseased 
carcase  intended  for  the  food  of  man  and 
deposited  at  the  slaughter-house  for  the  purpose 
of  preparation  for  sale.  That  summons  was  dis- 
missed by  the  magistrates,  not  upon  the  merits, 
but  upon  a  technical  objection  taken  to  the  form  of 
it.  It  18  now  conceded  by  the  corporation  that  this 
objection  was  a  good  one,  and  that  the  summons 
was  rightly  dismissed.  Nothing  was  said  by  the 
magistrates  as  to  the  costs  of  this  summons,  and 
no  further  proceedings  were  taken  by  the  corpora- 
tion against  the  plaintiff.  But  the  plaintiff  was 
not  content  with  this  state  of  things,  and  he  made  a 
claim  against  the  corporation  for  damage  caused 
to  him  by  their  execution  of  their  powers  under 
the  Act.  Under  sect.  308  of  the  Irublic  Health 
Act  1875  the  claim  went  to  arbitration.  As  the 
corporation  did  not  appoint  an  arbitrator,  the 
arbitration  went  on  before  the  sole  arbitrator  who 
had  been  appointed  by  the  plaintiff.  The 
corporation  was  represented  at  the  arbitration, 
and,  in  answer  to  the  case  made  by  the  plaintiff 
that  the  carcase  was  sound  and  fit  for  human 
food,  called  a  body  of  evidence  to  show  that  the 
carcase  was  unsound,  and  that  the  original 
opinion  of  the  inspector  of  nuisances  and  the 
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medical    officer   of    health    was    correcfc.      The 
arbitrator  then  made  his  award,  in  which  he  has 
made  certain  finding  of  fact,  and  has  assessed 
the  plaintiff's  damages  at  962.  II0.    The  corpora- 
tion failed  to  pay  this   snm,   and  the  plaontifF 
thereupon  commenced  the  present  action  upon  the 
award.    So  far  eyerfthinff  seems  to  me  to  hare 
been  in  order.    I  think  the  arbitrator  was  quite 
right  in  the  form  in  which  he  drew  his  award. 
He  did  not  merely  find  the  corporation  liable  to 
pay  the  962. 11«.     That  would  clearly  hare  been 
wrong.     But  he  found  certain  facts  so  that,  upon 
an  action  being  brought  upon  the  award,  a  court 
of  law  would  determine   whether   or  not  upon 
those  facts  the  corporation  was  liable  to  make 
compensation  to  the  plaintiff.   I  will  now  come  to 
sect.  308  of  the  Public  Health  Act  1875.    The 
section  runs  as  follows :  [His  Lordship  read  it.] 
Now,  what  is  it  that   is    there  directed  to  be 
settled  by  arbitration  P    It   is  "  any  dispute  as 
to  the  fact  of  damage  or  amount  of  compensa- 
tion."   What  do  those   words  mean?     ui  the 
case  of    Brierley   HiU  Local  Board  v.  PearsM 
(vM  8ttp,),  in    the   House    of   Lords,   explana- 
tions    of   the    meaning    of   those   words    were 
given  by  Lord  Selbome,  L.G.  and  Lord  Fitz- 
gerald, and  I  cannot  see  a  single  word  in  the 
report  of  the  case  which  goes  to  support  the  con- 
tention of  the  corporation  in  the  present  case 
that  the  arbitrator  was  not  intended  by  sect.  308 
to   be   the   final   judge   on   questions    of  fact. 
Referring  to  the  words  in  sect.  308,  "  the  fact  of 
damage    or    amount   of    compensation,**    Lord 
Selborne,  L.G.  in  delivering  judgment,  said  this : 
"  If  the  arbitrator  goes  into  the  inquiry,  as  he 
ought,  as  a  Question  of  fact,  and  if  he  deals  with  the 
facte  as  he  nnds  them,  but  deals  with  them  in  a 
wrong  view  of  those  facts  according  to  law,  then 
no  doubt  his  award  will  not  be  final."    There  is 
nothing  there,  nor  anywhere,  in  the  judgments  of 
the  noble  and  learned  lords,  or  in  the  Act,  to 
show  that  the  arbitrator  is  not  to  decide  questions 
of  fact,  or  to  show  that  in  an  action  upon  his 
award  the  court,  which  has  to  decide  the  action, 
cannot  treat  the  facts  which  have  been  found  by 
the  arbitrator  as  binding  upon  the  parties  to  the 
award.    Then  Lord  Fitzgerald,  in  the  same  case, 
used  these   words :    "  In   establishing   his    case 
under  that  section" — that  is,  sect.  308  of  the 
Public  Health  Act  1875— "the  plaintiff  had  to 
sustain  four  propositions,  viz.,  first,  that  he  had 
sustained  damage;  secondly,  that  such  damage 
had  been  occasioned  by  reason  of  the  exercise  by 
the  local  authority  of  the  powers  of  the  Act; 
thirdly,  that  such  damage  arose  in  relation  to 
some  matter  as  to  which  he  was  not  himself  in 
default ;  and  fourthly,  the  amount  of  compensa- 
tion to  which  he  was  properly  entitled."    Those 
are  the  four  things  which  the    plaintiff    must 
prove  as  a  matter  of  fact  before  the  arbitrator. 
Then  Lord  Fitzgerald  goes  on :  "In  the  execution 
of  his  duties  it  is  difficult  to  see  how  the  arbi- 
trator can  avoid  inquiring  whether  the  acts  com- 
plained of  were  matters  done  in  the  exercise  of 
the  powers  of  the  Act  and  as  to  which  the  claim- 
ant was  not  himself  in  default,  so  as  to  limit  the 
scope  of  his  assessment  of  compensation ;  but  his 
decisirn,  if  any,  as  to  the  liability  of  the  defen- 
dants in  point  of  law  would  not  be  binding,  and 
would  be  inoperative."  It  is  perfectly  clear  to  me, 
on  the  words  of  sect.  308,  taken  in  conjunction 
with  this  decision  in  the  House  of  Lords,  that  the 


Snestions  of  fact  which  the  arbitrator  has  to 
etermine  are,  so  far  as  I  can  see,  like  every  other 
question  of  fact  in  an  arbitration,  within  the  pro- 
vince of  the  arbitrator,  and  if  there  is  any  evidence 
to  support  his  finding  of  fact,  then  his  finding  is 
conclusive.    But  if  there  is  any  mistake  in  Taw 
on  his  part  then,  in  an  action  npon  the  award,  it 
is  open  to  the  defendant  to  show  that  by  reason 
of  this  mistake  in  law  the  award  cannot  be  sus- 
tained.   I  now  come  to  the  award  itself.    The 
arbitrator  finds  that  the  seizure  and  condemna- 
tion of  the  carcase  was  made  as  alleged  in  the 
recital;    that  means  that  in   the  execution  of 
the  powers  vested  in  the  corporation  the  carcase 
was  seized  and  condemned.    Then  "  that  the  said 
information  was  laid  and  dismissed;   that  the 
said   carcase  was   not  diseased  or  unsound  or 
unwholesome,  or  unfit  for  the  food  of  man  on  the 
19th  Oct.  1897,  when  the  said  order  to  destroy  the 
same  was  made."    It  is  said  that  he  ought  not  to 
have  found  that  last  finding ;  that  he  ought  not 
to  have  heard  evidence,  ana  gone  into  the  ques- 
tion of   the  soundness   or   unsoundness  of  the 
carcase.    But  unless  he  did  so  how  was  he  to 
find  the  fact  of  damage?    It  seems  to  me  per- 
fectly obvious  that  he  must  find  whether  the 
carcase  was  in  fact  sound  or  unsound.    Then  it 
was  said  that  the  arbitrator  ought  to  have  found 
whether  or  not  the  plaintiff  was  in  default.    But 
if  the  carcase  was  sound  on  the  19th  Oct.  1897, 
in  what  way  could  the  plaintiff  be  in  default  ?    It 
was  said  in  answer  to  that  that  the  plaintiff  was 
shown  to  be  in  default  by  the  fsct  of  the  inspector 
of  nuisances,  and  the  medical  officer  of  health,  and 
the  justice  having  condemned  the  carcase.    But 
if  the  carcase  was  nevertheless  sound,  the  con- 
demnation by  these  three  pei-sons  does  not  show 
that  the  plaintiff  was  in  default.    The  arbitrator 
has  found  that  on  the  day  in  question  the  carcase 
was  not  unsound,  and  it  seems  to  me  that  that 
finding  necessarily  involves  the  finding  that  the 
plaintiff  was  not  in  default,  because  it  is  only 
upon  the  hjrpothesis  that  the  carcase  was  un- 
sound  that   ne  can   be    brought  within  sects. 
116   and   117   of   the   Act.      It  seems  to  me, 
therefore,    that   this    point    fails.      The  ^  other 
point  was  as  to  the  damages.     The    arbitrator 
found  that  the  plaintiff  "  by  reason  of  the  exer- 
cise of  the  said  powers  has  sustained  damage  as 
follows :  (a)  the  loss  of  the  said  carcase  7L  10s." 
But  it  was  contended,  the  loss  of  the  carcase  was 
not  in  consequence  of  anything  done  by  the  corpo- 
ration, but  in  consequence  of  the  order  of  the 
justice  that  the  carcase  should  be  destroyed.    I 
cannot  agree  with  that  contention.    The  whole 
matter  originated  by  reason  of  the  blunder,  as  it 
has  turned  out  to  l>e,  of  the  inspector  and  the 
medical  officer  as    to    the   unsoundness  of  the 
carcase.     Then  the  second  item  of  damage  found 
by  the  arbitrator  was  "  expense  of  und  incidental 
to  defending  himself  in  the  said  magisterial  pro- 
ceedings, 37I.  la."    Now  sect.  308  provides  that  in 
a  case  coming  within  it  "  full  compensation  "  shall 
be  made  by  the  local  authority  to  the  person 
sustaining  damage.     What  is  the  '*  full  compen- 
sation "  which  the  plaintiff  in  the  present  case  is 
to  have?     In  consequence  of  the  prooeedinga 
taken  by  the  corporation's  servants  the  plaintiff 
was  brought  by  summons  before  the  justices,  and 
the  expense  of  defending  himself  there  came  to 
37Z.  Is,    He  was  372.  la.  out  of  pocket  in  oonse- 
I   quence  of  the  proceedings  taken  by  the  corpora- 
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tion.  It  was  said  that  this  siiiii  was  not  '*  costs/* 
that  no  *'  costs  "  havn  been  incurred,  and  a  case  of 
£«  Bater  and  ike  Mayor^  &c,,  of  Birkenhead  {uhi 
n»p.)  was  cifced.  The  case  seems  to  me  to  be  in 
point  In  that  case  the  owner  of  the  meat 
appeared  before  the  justice  to  whona  the  meat  had 
been  taken  for  condemnation,  and  incurred  costs 
ia  preyentins^  the  meat  from  being  condemned, 
and  it  wa.4  held  that  the  "  full  compensation " 
which  he  was  entitled  to  would  include  the  costs 
which  he  had  reasonably  incurred  in  resisting  the 
condemnation  of  the  meat.  Lord  Esh^^r,  M.B , 
said :  **  We  are  bound  to  read  sect.  308  in  its 
ordinary  and  grammatical  sense.  The  words  used 
are  very  wide,  and  it  seems  to  me  that  tbey  must 
include  any  pecuniary  loss  which  a  man  suffers 
when  he  is  not  himself  in  default.  In  ordinary 
laoguage  there  certainly  is  damaere  sustained  by  a 
man  when,  in  order  to  defend  his  property,  he 
has  to  call  witnesses  to  prove  that  he  was  not  in 
the  wrong.  It  is  damage  to  his  pocket,  because 
he  has  to  pay  the  expenses  of  the  witnesses 
whom  he  has  called.  An  endeavour  is  made  to 
avoid  this  conclusion  by  tfiving  these  expenses  a 
legal  name,  and  calling  them  costs;  but  they  are 
not  the  less  expenses  which  the  man  has  had  to  pay, 
and  for  the  payment  of  which  he  is  in  the  words 
of  the  Act  f'ntitled  to  "  full  compensation."  I  can 
see  no  difference  between  that  case  and  the 
present,  and,  therefore,  I  think  that  the  plaintiff 
is  entitled  to  this  sum  of  37Z.  I0.  For  the  reasons 
I  have  given,  I  think,  all  the  points  taken  by  the 
appellants  fail,  and  tiie  appeal  must  therafore  be 
dismissed. 

RiOBY,  L.J. — I  am  of  the  same  opinion,  and  I 
only  wish  to  make  one  observation.  The  founda- 
tion of  this  appeal  is  such  that  all  the  argu- 
menf^s  founded  upon  it  appear  to  me  to  be  most 
hopeless.  It  cannot  be  aenied  that  it  was  the 
doty  of  the  arbitrator  to  find  the  fact  of  damage 
and  the  amount  of  compensation.  It  was  impos- 
sible for  him  to  take  an  effectual  step  in  that 
direction  without  investigating  the  question, 
if  he  were  called  upon  to  do  so,  whether  or 
not  the  meat  was  unsound.  That  matter  was 
argued  before  him,  witnesses  were  called  on 
both  side«,  »nd  he  necessarily  had  to  decide, 
and  did  deoide,  whether  the  carcase  was  souod 
or  unsound.  That  is  a  fact,  and  the  arbitrator 
having  found  it,  it  is  impossible  for  any  court 
to  say,  as  a  matter  of  law,  that  the  meat  was 
unsound  when  the  arbitrator  has  found  that  it 
was  sound. 

Williams,  L.J. — I  entirely  agree  as  to  the 
result  of  the  dfci^tion  of  the  House  of  Lords 
in  Brierley  HUl  Local  Board  v.  Pearsall  {ubi 
9up.).  I  have  no  doubt  myself  but  that  the  arbi- 
trator was  acting  within  his  jurisdiction  in  find- 
ing tbat  this  carcase  was  sound,  and  that  that 
question  cannot  now  be  disputed  by  any  persons 
interested  in  it.  But  I  want  to  say  one  word  as 
to  an  argument  put  before  us  by  lir.  Wright.  I 
thought  at  one  time  that  he  meant  to  sugsrest 
tbat  the  order  condemning  the  meat  and  finding 
that  at  the  time  in  question  it  wan  unsound  was  a 
judicial  order.  I  am  not  sure  whether  he  did 
mean  to  argue  that-.  But,  in  my  judgment,  the 
order  for  condemnation,  which  was  ma'le  under 
the  first  part  of  sect.  117,  was  nothing  of  the  sort. 
I  do  not  say  tbat  in  no  case  an  order  made  under 
sect  117  might  not  be  a  judicial  order  which 
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would  have  to  be  got  rid  of  before  the  parties  on 
coming  before  the  justices  could  raise  the  same 
question  of  fact  again.  But,  on  the  facts  of  this 
case,  the  order  ror  condemnation  was  a  mere 
executive  order,  and  not  such  an  order  that  the 
plaintiff  would  have  had  to  get  rid  of  it  in  any  way 
before  obtaining  compensation.  As  to  the  costs 
incurred  in  consequence  of  the  summons,  it  is  not 
disputed  that  the  inspector  and  the  medical 
officer  were  officers  of  the  corporation,  and  that 
the  corporation  are  responsible  for  whatever  was 
done  by  them.  But  it  is  said  that  these  costs 
would  not  have  been  recoverable  as  damages  in 
an  action  for  trespass,  and  so  they  cannot  be 
taken  into  consideration  in  awarding  compensa- 
tion. With  the  gf^neral  proposition  as  to  the 
recovery  of  such  costs  as  damages  I  agree — that 
is  to  say,  that  you  could  not  have  included  in  the 
damages  in  the  action  costs  in  respect  of  which 
there  has  been  an  adjudication  by  a  court  of  com- 
petent jurisdiction;  and  it  may  be  doubtful 
whether,  even  under  the  words  "full  compensa- 
tion," you  could  have  included  such  cost 4  in  the 
compensation.  But,  even  if  you  were  to  put  aside 
the  case  of  Bater  v.  Mayor  of  Birkenhead  (ubi 
sup.)  as  not  applicable  to  the  present  case,  it 
seems  to  me  that  there  would  have  been  a  common 
law  right  in  an  action  of  trespass  to  have  these 
costs  considered  in  the  assessment  of  damages. 
I  entirely  agree  tbat,  if  the  matter  had  been 
before  a  court  which  had  power  to  adjudicate 
upon  the  costs  and  has  adjudicated,  you  cannot 
in  any  subsequent  action  g<)  behind  that  adjudi- 
cation, or  go  outside  it  in  any  way.  But  in  the 
present  case,  as  there  was  no  adjudication  of  any 
^orb  or  kind  on  costs,  there  is  nothing  to  prevent 
damages  or  compensation  being  assessed  on  the 
basis  of  including  the  costs  in  the  assessment. 

Appeal  dismiesed. 

Solicitors  for  the  plaintiff.  Walker  and  Rowe, 
for  Frederick  Walker^  Halifax. 

Solicitors  f'^r  the  defendants,  WUliameon,  HiU, 
and  Co.,  for  Storey  and  Willans,  Halifax. 


Saturday,  June  17,  1899. 

(Before  Smith,  Willi  iiifs,  and  Bomes,  L.J  J.) 

Hill  (app.)  v.  The  Cbbditon  Urban  District 

Council  (ref  p^.)  (a) 

appeal  from  the  queen's  bench  division. 

Local  government — Bating  —  Improvement  Com- 
missioners — Limit  of  rate  imposed  by  local  Act 
— Alteration  of  boundaries  by  Local  Govern- 
m^nt  Board — JSxtension  of  jurisdiction  of  Com- 
missioners under  local  Act — Public  Health  Act 
1875  (38  &  39  Vict  c.  55),  «.  207. 

By  the  Crediton  Improvement  Act  1836,  after 
defining  the  limits  of  the  town  of  Crediton  for 
the  purposes  of  the  Act,  the  com^missioners 
appointed  thereunder  were  authorised  to  levy 
an  annual  rate  on  the  occupiers  of  dwelling- 
houses  within  the  limits  of  the  Act  not  exceeding 
2s.  Id.  in  the  pound,  and  all  persons  assessed 
under  the  Act  were  released  from  liability  for 
the  repairs  of  highways  unthout  the  limits  of 
the  Act. 

By  the  Public  Health  Act  1872  the  district  within 
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the  Local  Act  became  an  urban  district^  and  the 
commiaeianers  became  the  urban  authority. 

The  ewpenees  incurred  by  them  in  the  execution  of 
the  Sanitary  Acte  were,  at  the  time  of  the 
pasiing  of  the  Public  Hecdth  Act  1875,  payable 
out  of  rates  in  the  nature  of  general  district 
rates  leviable  by  them  throughout  the  whole  of 
their  district. 

At  the  tims  of  the  passing  of  the  Local  Qovemmeni 
Act  1894  the  parish  of  Crediton  was  partly 
within  and  partly  without  the  urban  distinct  of 
Crediton,  but  by  a  Confirmation  Order  of  the 
Local  Government  Board  in  1894  the  wban 
district  was  extended  so  cu  to  include  the  part  of 
the  parish  outside  the  former  urban  district,  and 
it  was  provided  that  the  district  shotild  be  deemed 
to  have  been  extended  before  the  passing  of  the 
Act  of  1894. 

The  appellant  was  the  occupier  of  a  dwelling-house 
within  the  limits  of  the  Improvement  Act  of 
1836. 

In  1896  the  Crediton  Urban  District  Council  made 
a  rate  for  the  whole  district,  inclining  the  added 
area,  headed  the  **  Crediton  Improvement  Rate 
for  the  year  ending  Midsummer  1897." 

The  rate  exceeded  the  amount  in  the  pound  limited 
by  the  Improvement  Act.  It  was  made  to  defray 
expenses  to  be  incurred  by  the  council  under  the 
Public  Health  Act  1875,  including  the  purposes 
for  which  rates  were  leviable  under  the  Improve- 
ment Act ;  and  was  for  the  repair  of  highways, 
bothwithin  the  limits  of  the  Improvement  Act  and 
also  in  the  added  area. 

The  Qiieen^s  Bench  Division  held  the  rate  to  be 
bad. 

Held,  by  Smith  and  Bomer,  L.JJ.,  Williams, 
LJ.  aisseniinq,  reversing  the  decision  of  the 
Queen^s  Bench  Division,  that  the  rate  was  a 
good  one,  and  was  rightly  headed. 

This  was  an  appeal  from  the  judgment  of  the 
Queen's  Bench  Diyision  (Wills  and  Darling,  JJ.) 
upon  a  case  stated  bj  the  Quarter  Sessions  lor  the 
county  of  Devon. 

The  Crediton  Improvement  Act  1836  was  passed 
in  that  year  for  the  purpose  of  paving,  lifting, 
watching,  cleansing  and  otherwise  improving  the 
town  of  Crediton. 

By  sect.  89  of  the  Act  the  limits  of  the  town  of 
Crediton  for  the  purposes  of  the  Act  were  defined 
and  specified  as  therein  appears. 

By  sect.  90  of  the  Act  the  commissioners 
appointed  thereunder  were  authori-^ed  and 
required  for  the  purposes  thereof  once  in  every 
year,  to  rate  and  assess  by  a  just  and  equitable 
assessment  under  the  name  of  the  "Crediton 
Improvement  Bate,"  the  several  tenants  and 
occupiers  of  all  dwelling-houses  and  buildings 
which  had  already  been  erected  or  built,  or  which 
should  thereafter  be  erected  or  built,  and  also 
upon  all  gardens,  market  tolls,  and  other  heredita- 
ments within  the  limits  of  the  Act  (other  than 
and  except  arable,  meadow,  or  pasture,  orchard 
$?round,  and  tithes)  in  any  sum  not  exceeding 
28.  Id.  in  the  pound  bv  the  year,  to  be  computed 
upon  the  annual  value  of  the  same  premises 
respectively,  and  in  like  manner  to  rate  and 
assess  the  tenants  and  occupiers  of  all  arable, 
meadow,  or  pasture  and  orchard  ground,  and 
tithes  within  tne  limits  of  the  Act  in  respect  of  such 
arable,  meadow,  or  pasture  and  orchard  ground 
and  tithes  in  any  sum  not  exceeding  Q\d,  in  the 


pound  by  the  year,  to  be  computed  on  the  annual 
value  thereof  respectively.  The  limits  of  ratine 
had  never  been  increased  or  altered  as  provided 
by  sect.  91  o^  the  Act. 

By  sect  20  of  the  Act  it  was  enacted  that»  from 
the  passing  of  the  Act  all  bodies,  politic  and  cor- 
porate^ and  all  other  persons  who  should  be 
assessed  under  or  by  virtue  of  the  Act  for  or  in 
respect  of  any  messuages,  lands,  tenem^mts,  tithes, 
or  nereditaments,  within  the  limits  of  the  Act 
should  be,  and  they  were  thereby  exonerated, 
released,  and  for  ever  discharged  from  the  perfor- 
mance of  statute  duty  for  the  repairs  of  the  pubho 
highways  without  or  beyond  the  limits  of  the  Act 
within  the  parish,  for  or  in  respect  of  such  mes- 
suages, land,  tenc^ments,  tithes,  or  hereditaments, 
within  the  limits  of  the  Act. 

Under  and  by  virtue  of  the  Public  Health  Act 
1872  the  district  within  the  limits  of  the  Crediton 
Improvement  Act  became  and  was  an  urban 
district,  and  the  commissioners  became  and  were 
the  urban  authority  for  the  district,  and  until  the 
passing  of  the  Crediton  Confirmation  Order 
1894,  the  limits  of  the  urban  district  were 
co-extensive  and  coincident  with  the  limits  of  the 
Crediton  Improvement  Act. 

The  commissioners  are  the  urban  authority  for 
their  district  within  the  meaning  of  the  Public 
Health  Act  1875  and  at  the  time  of  the  passing 
of  that  Act,  that  is  by  sect.  16  of  the  Public  Health 
Act  1872,  all  expenbcs  incurred  by  them  in  the 
execution  of  tne  Sanitary  Acts,  including 
expenses  incurred  by  them  in  respect  of  works  of 
sewerage  provided  for  in  their  district,  were  pay- 
able out  of  rates  in  the  nature  of  general  district 
rates  leviable  by  them  throughout  the  whole  of 
their  district. 

By  sect.  207  of  the  Public  Health  Act  1875  it  is 
enacted  that  : 

If  in  uiy  distriot  the  expenses  inonrred  by  an  nrbu 
authority  (being  improvement  oommisBionera)  in  the  eze- 
cation  of  the  S^oitary  Aota  were  at  the  time  of  the  paatisg 
of  this  Act  payable  oat  of  any  rate  in  the  nature  of  a 
general  district  rate  leviable  by  them  as  each  oommis- 
sionera  thronghont  the  whole  of  their  dietriot,  then  the 
expenses  incarred  by  that  authority  in  the  exeontion  of 
this  Ao  shall  be  charged  on  and  defrayed  out  of  inch 
rate. 

At  the  time  of  the  passing  of  the  Local  Govern- 
ment Act  1894  the  parish  of  Crediton  was  situate 
partly  within  the  urban  district  of  Crediton  and 
partly  without  the  urban  district,  and  within  a 
rural  sanitary  district  and  the  part  of  the  purish 
which  was  within  the  urban  district  and  the  part 
of  the  parish  which  was  without,  but  for  the  order 
of  the  Tjocal  Government  Board  hereinafter  men- 
tioned would  have  (as  from  the  appointed  day 
prescribed  by  the  Act  of  1894,  viz.,  the  31st  Dec. 
1894)  become  separate  parishes  by  virtue  of  sub- 
sect.  3  of  sect.  1  of  such  Act,  but  by  the  County 
of  Devon  (Crediton)  Confirmation  Order  1894, 
which  was  made  by  the  Local  Government  Board 
on  the  20th  Oct.  1894,  under  the  provisions  of 
sect.  36  of  the  Local  Government  Act  1894  and 
sect.  57  of  the  Local  Government  Act  1888,  the 
urban  district  of  Crediton  was  extended  by  the 
addition  thereto  of  the  part  of  the  parish  of 
Credition  which  had  theretofore  formed  part  of 
the  rural  sanitary  distriot  of  Crediton,  and  what 
was  theretofore  without  and  beyond  the  limits  of 
the  Crediton  Improvement  Act 
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Bj  arfc.  1  of  tbe  Oonfirmation  Order  it  was  pro- 
vided that  the  order  shoald  come  into  operation 
on  the  appointed  day  within  the  meanin(^  of  the 
Local  GoTemment  Act  1894  for  the  purpose  of 
the  powers,  duties,  and  liabilities  of  councils  or 
other  bodies  elected  under  that  Act.  And  it  was 
farther  provided  that  for  the  purposes  of  sub- 
sect.  3  of  sect.  1  of  the  Local  Gk>veminent  Act 
I8d4,  the  urban  district  of  Orediton  as  extended 
hj  the  order  should  be  deemed  to  have  been  so 
extended  prior  to  the  passing  of  that  Act  and  the 
part  of  the  parish  of  Crediton  transferred  by  the 
order  should  be  deemed  not  to  have  been  in  the 
rural  sanitary  district. 

The  appellant  was  the  occupier  of  a  dwelling- 
house  and  lands,  situate  wholly  within  the  limits 
of  the  Crediton  Improvement  Act,  as  in  sect.  89 
of  that  Act  defined  and  specified. 

On  the  22nd  Sept.  1896  the  Crediton  Urban 
District  Council  made  a  rate  in  respect  of  the 
whole  district,  including  the  extension  or  added 
area  hereinbefore  mentioned,  of  which  the  follow- 
ing is  a  copy : 

The  Crediton  Improvement  Bate  for  the  year  endinip 
Hidsammer  1897. — A  rate  on  the  several  tenants  and 
ooonpiera  of  3«.  6d.  in  the  ponnd  on  the  annual  valae  of 
all  dwellin^-honseB  and  baildinga,  g^ardens  and  market 
tolls,  and  hereditaments  other  thaii  and  except  arable, 
meadow,  nr  pastare,  orchard  gronnde  and  tithea,  and  of 
lOid.  in  the  ponnd  on  the  annaal  valae  of  all  arable, 
meadoir,  or  paetore,  and  orchard  frronnd  and  tith«>8  in 
the  town  and  parish  of  Crediton  within  the  limits  of  the 
Act  made  in  pnranance  of  an  Act  passed  in  the  sixth 
yesr  of  the  reign  of  King  William  the  Fourth,  entitled 
"  An  Act  for  paving,  lighting,  watching,  cleansing,  a^  d 
otherwise  improving  the  town  of  Crediton,  in  the  connty 
of  Devon.'*  Dated  thin  22nd  day  of  Sept.  1896.— John 
QaioosT,  QsBBBRT  BsRBT,  AssesBors. 

The  appellant  was  rated  in  the  rate  in  respect  of 
th3  dwelling-house  and  lands  occupied  by  him  as 
aforesaid,  which  house  and  lands  were  assessed 
therein  at  amounts  which  were  according  to  our 
finding  the  annual  values  thereof,  but  which 
exceeded  the  rateable  values  at  which  such 
house  and  lands  were  assessed  in  the  valuation 
list  for  the  time  being  in  force  in  the  parish  of 
Crediton. 

The  rate  was  levied  in  order  to  defray  expenses 
to  be  incurred  by  the  respondents  for  the  pur- 
poses of  the  Public  Health  Act  1875,  including 
the  purposes  for  which  rates  were  leviable  under 
the  Crediton  Improvement  Act,  and  it  was  ad- 
mitted that  the  rate  was  made  in  part  for  the  pur- 
poses of  the  repairs  not  only  of  public  highways 
within  that  portion  of  the  parish  of  Crediton  which 
was  within  the  limits  of  tbe  Crediton  Improve- 
ment Act  as  in  that  Act  defined  and  specified, 
but  also  of  public  highways  without  and  beyond 
the  limits  but  within  tbe  portion  of  the  parish 
which  was  included  with  the  urban  district  of 
Crediton  by  the  order,  in  such  order  called  ';  the 
added  area." 

There  was  nothing,  however,  upon  the  rate 
itself,  nor  was  there  any  evidence  before  us,  to 
show  how  much  was  for  the  said  purposes,  nor 
how  much  included  for  the  highways  in  the  added 
area. 

The  Quarter  Sessions  held  that  they  had  power 
to  amend  the  heading  by  expressing  that  it  was 
made  not  only  under  the  Crediton  Improvement 
Act,  but  also  under  and  in  pursuance  of  the 
Pablic  Health  Act  1875,  and  they  ordered  it  to 


be  so  amended  and  held  that  the  rate  as  amended 
was  good. 

The  questions  for  the  opinion  of  the  court  in 
the  case  stated  by  the  quarter  sessions  were:  (1) 
Whether  the  rate  either  with  or  without  the  amend- 
ment was  good  P  and  (2)  Whether  the  quarter 
sessions  had  power  to  make  the  amendment  P 

The  Queen's  Bench  Division  (Wills  and  Dar- 
ling, J  J.)  held  that  the  rate  was  bad,  and  no 
amendment  of  the  heading  would  make  it  good, 
and  they  therefore  allowed  the  appellant's  appeal. 

The  case  is  reported  in  18  Cox  Mag.  Cas.  468 ; 
78  L.  T.  Rep.  351. 

The  respondents  appealed. 

May  17. — Duke,  Q.C.  and  B.  Cunningham  Glen 
for  the  respondents. 

Macmarranf  Q.C.  and  FooU,  Q.C.  for  the 
appeUant.  Cur.adv.vuU, 

Jwne  17.  —  Smith,  L.J.  read  the  following 
judgment. — Upon  the  22nd  Sept.  1896  the  Credi- 
ton Urban  District  Council  made  a  rate,  headed 
"The  Crediton  Improvement  Bate  for  the  year 
ending  Midsummer  1897,"  of  3«.  6(2.  in  the  pound 
on  the  annual  value  of  dwelling-houses  and  build- 
ings, and  of  lOJcZ.  in  the  pound  on  the  annual 
value  of  arable,  meadow,  and  other  lands  over  an 
area  which  raises  the  first  point  in  dispute.  This 
rate  was  made  to  defray  the  expenses  the  urban 
district  council  had  already  incurred,  or  were 
about  to  incur  during  the  coming  year,  and 
amongst  these  expenses  was  that  of  maintaining 
the  highways  witlun  the  boundaries  of  their  then 
existing  district.  The  respondent  W.  Hill,  who 
is  a  ratepayer  within  the  Crediton  Urban  District, 
appealed  against  this  rate,  but  the  quarter 
sessions  upheld  it  and  stated  a  case,  and  upon 
this  case  the  Queen*s  Bench  Divibion  held  the 
rate  to  be  bad,  and  hence  the  present  appeal  to 
this  court  by  the  urban  district  couucil.  Although 
I  shall  have  to  refer  to  different  Acts  of  Parlia- 
ment, when  one  comes  to  the  real  point,  it  is  an 
extremely  short  one,  for  it  is  as  to  what  is  the 
meaning  and  effect  of  an  order  made  on  tbe  20th 
Oct.  1894  by  the  Local  Government  Board,  pur- 
suant to  powers  conferred  <n  it  by  the  Local 
Government  Act  1888  (52  &  53  Vict.  c.  41),  ss.  57, 
58,  59,  extending  the  limits  of  tbe  Crediton  urban 
district.  Is  its  meaning  and  effect  to  leave  the 
jurisdictions  which  th»4  urban  authority  thereto- 
fore exercised  over  the  unextended  limits  as  they 
were,  or  is  It  that  their  jurisdictions  were 
extended  as  and  when  the  limits  of  the  old 
district  were  themselves  extended  by  the  order  P 
In  tbe  year  1836  the  Crediton  Improvement  Act 
(6  Will.  4,  c.  25)  was  passed,  by  which  commis- 
sioner s  were  appointed  to  carry  out  the  powers 
and  junsdictions  conferred  upon  them  by  the  Act. 
I  need  not  recapitulate  in  derail  the^e  powers  and 
jurisdictions.  It  suffices  to  say  that  they  con- 
sisted of  paving,  lighting,  watching,  cleaning  and 
oth-rwise  improving  the  town  of  Crediton,  includ- 
ing the  purchaee  of  land  and  other  matters.  By 
sect.  89  of  this  Act  of  1836  the  limits  of  the  Act 
were  defined  to  be  within  a  specified  area,  which 
for  brevity  I  will  call  the  blue  area.  This  area 
embraced  only  part  of  the  parish  of  Crediton, 
there  being  left  outside  this  area  other  portions 
of  the  parish.  By  sect.  90,  for  the  purpose  of 
defraying  the  expense  of  carrying  out  the  pro- 
visions  of   this    Act,    the   commissioners    were 
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empowered  to  levy  a  rate  nnder  the  name  of  "  the 
Crediton  Improvement  Bate,"  which  was  not  to 
exceed  2«.  Id,  in  the  pound  npon  the  annual  value 
of  dwelline-houses  and  buildings,  and  was  not  to 
exceed  6fa.  in  the  pound  upon  land.  The  rate 
was  to  be  a  rate  levied  upon  tenants  and  occupiers, 
though  by  sect.  95  it  was  made  a  landlord's  rate, 
and  the  tenants  and  occupiers  were  empowered  to 
deduct  the  amount  of  the  rates  paid  by  them 
from  their  rents.  By  sect.  20  it  was  emtcted  that 
all  ratepayers  within  the  limits  of  the  blue  area 
(of  which  the  respondent  W.  Hill  was  one)  bhould 
for  ever  be  discharged  from  payment  of  rates  for 
the  repair  of  highways  outside  the  limits  of  that 
area  and  that  the  ratepayers  within  the  parish 
outside  those  limits  should  be  for  ever  discharged 
from  the  payment  of  rates  for  the  repair  of  high- 
ways witmn  those  limits.  Tdis  section  makes  it 
clear  that  thenceforth  Crediton  within  the  blue 
area  was  to  be  a  separate  highway  district.  By 
the  Public  Health  Act  1872  (35  &  36  Vict, 
c.  79),  s.  4,  the  improvement  commissioners  of 
Crediton  were  constituted  the  urban  sanitary 
authority  of  Ci editon.  This  Act  incorporated  the 
Public  Health  Act  1848,  sect.  48  of  which  creati-s 
the  local  board  of  health  survevors  of  highways, 
and  by  sect.  16,  sub-sect.  2  of  this  Act  of  1872  it 
is  enacted  that  the  expenses  incurred  by  an 
urban  authority  should  in  the  case  of  improve- 
ment commissioners  be  defrayed  out  of  any 
district  I'ute  leviable  by  the  commiesioners 
throughout  the  whole  district,  which,  in  my 
opinion,  embraces  the  Crediton  improvement 
rate.  After  this  Act  there  existed,  in  my  opinion, 
not  two  district  authorities,  viz.,  one  under  the 
Crediton  Improvement  Act  1836,  and  another 
under  the  Public  Health  Act  1872,  defraying 
expenses  by  two  rates,  but  one  authority,  which 
is  both  the  improvement  commissioners  and  the 
urban  sanitary  authority,  defraying  expenses  by 
one  rate.  Three  years  after  this  the  well-known 
consolidation  Act,  the  Public  Health  Act  1875 
(38  &  39  Yict.  c.  55)  was  passed.  By  sect.  6  of 
this  Act  sec^  4  of  the  Act  of  1872  was  re-enacted 
constitntisg  the  improvement  commissioners  of 
Crediton  the  urb^n  sanitary  authority  of  that 
place.  By  sect.  10,  **all  the  powers,  rights, 
duties,  capacities,  liabilities,  and  obligations  "  of 
the  improvement  commissioners  were  transferred 
and  attttched  to  urban  authorities,  amongst 
others  to  Crediton.  By  sect.  144  the  urbau 
authorities  were  made  surveyors  of  highways 
within  their  districts.  Sect.  207  is  as  follows. 
It  is  an  important  section,  and  I  will  therefore 
set  it  out.  It  enact?  *'that  if  in  any  district 
the  expenses  incurred  by  an  urban  authority 
(being  improvement  commissioners)  in  the  execu- 
tion of  the  Sanitary  Acts  were,  at  the  time  of  the 
passing  of  this  Act,  p-iyable  out  of  any  rate  in  the 
nature  of  a  general  district  rate  leviable  by  them 
as  such  commissioners  throughout  the  whole  of 
their  district "  (this  embraces  Crediton)  **  then 
the  expenses  incurred  by  that  authority"  {i.e., 
the  improvement  commissioaers  of  Crediton 
created  the  urban  sanitary  authority)  **in  the 
execution  of  this  Act "  (which  includes  the  repair 
of  highways)  "  shall  be  charged  on  and  defrayed 
out  of  such  rate."  In  other  words,  the  improve- 
ment rate  of  Crediton  was  left  untouched,  and 
that  it  included  expenses  for  the  repair  of  high- 
ways within  the  district,  which  at  that  time  con- 
sisted of  the  blue  area,  is  clear.      The  Queen's 


Bench  Division  does  not  refer  to  sect.  207,  but 
to  sect.  216,  as  being  the  section  having  special 
reference  to  Crediton ;  but  io  this  I  do  not  agree. 
By  the  conjoint  operation  of  sects.  207  and  216 
of  the  PubUc  Health  Act  1875  the  maxima  of 
rates  nnder  the  Act  of  1836  of  2s.  Id.  and  6jd. 
in  the  pound  upon  houses  and  lands  respectively 
were  abolished,  and  since  that  year  no  limit 
upon  the  amount  of  the  Crediton  improvement 
rate  has  existed.  Since  th^^  passing  of  the  Public 
Health  Act  1875  down  to  the  present  con- 
troversy arising  between  Mr.  Hill  and  the  urban 
authority,  the  urban  authority  of  Crediton  has 
made  and  levied  the  "Crediton  Improvement 
Brate,"  including  therein  the  expenses  of  the 
repairs  of  the  highways  within  that  diBtrict,  i.e., 
the  blue  area,  and  have  assessed  the  same  npon 
the  annual  value  of  the  premises  occupied  by  the 
respective  ratepayers  therein,  and  it  appears  io 
me  that  all  this  was  io  order,  and  I  do  not  under- 
stand that  objection  has  been  made  to  it»  nor  do 
I  see  how  it  could  have  been.  Upon  the  20th 
Oct.  1894  the  limits  of  the  district,  that  is,  (^ 
the  blue  area,  were  extended  by  order  of  the 
Local  Government  Board,  acting  under  the 
provisions  of  the  Local  Government  Act  1888, 
and  here  come?  the  point.  It  is  not  suggested 
that  these  limits  were  not  legally  extended, 
nor  is  it  alleged  that  the  Local  Government 
Boa'd  had  i>ot  power,  when  extending  the 
imits  of  the  blue  area  so  as  to  embrace  the  red 
area  mentioned  in  th«)  order,  also  to  extend  to  the 
added  area  the  jurisdictions  of  the  commissioners 
exercisable  under  the  Act  of  1836,  supplemented 
as  they  had  been  by  the  Acts  of  1872  and  1875  as 
regards  highways,  over  the  added  area;  but  what 
is  said  is,  that  the  order  has  not  done  so  and 
consequently  the  commissioners  have  no  autho- 
rity to  include  in  the  Crediton  improvement  rate 
the  expense  of  repairing  their  highways  within 
their  present  limits.  I  asked  more  than  once 
during  the  argument  for  what  purpose  were  the 
limits  of  the  blue  area  extended  so  as  to  embrace 
the  added  red  area,  unless  the. powers  and  juris- 
dictions exercisable  over  the  blue  area  were 
extended  to  and  were  exercisable  over  the  red 
added  area.  To  this  I  received  no  answer  exi-ept- 
ing  that  it  was  that  some  of  the  jurisdictions 
under  the  Act  of  1836  might  apply  to  the  added 
area,  but  that  the  power  to  repair  highways  in  the 
added  area  and  to  include  the  expenses  of  so 
doing  in  the  Crediton  improvement  rate  was 
illegal.  I  would  point  out  that  there  is  no  dis- 
tinction to  be  found  in  the  order  between  some 
jurisdictioud  which  may  apply  to  the  added  area 
and  others  which  may  not  apply,  and  it  seems  to 
me  obvious  that  art.  3  of  the  order  which  extends 
the  limits  of  the  blue  area  carries  into  the  new 
area  either  all  the  existing  juriddictions  of  the 
commissioners  (now  the  urban  authority)  or  none 
at  all.  If  the  order  carries  none,  why  were  the 
limits  of  the  blue  area  over  which  the  commis- 
sioners  exercised  jurisdiction  extended?  If  the 
order  does  not  extend  their  jurisdictions  as  and 
when  it  extended  the  limits  of  the  area,  I  do  not 
understand  why  the  order  was  made.  Ou  the 
other  hand,  if  it  extends  the  jurisdictions,  I 
understand  why  it  was  made.  Now  what  is  the 
order?  It  will  be  noticed  that  it  is  headed 
'*  Crediton  Improvement  Act  District,"  and  it  is 
addressed  to,  amongst  others,  "  The  Improvement 
Commissioners  of  the  Crediton  Urban  Saiiitary 
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District."  Bj  art.  3  it  is  ordered  "  the  boundary 
of  the  existing  urban  district  shall  be  altered  so 
as  to  include  therein  the  portions  of  the  rural 
district  coloured  red  on  the  map."  What  does 
this  mean?  In  my  judgment  uiia  clause  reads 
thus :  The  boundaiT'  of  the  existing  urban  dis- 
trict, that  is  the  boundary  of  the  Improyement 
Commissioners,  shall  be  altered  so  as  to  include 
the  dishict  coloured  red,  and  my  opinion  is  that 
this  of  itself  carries  to  the  added  area  all  the 
powers  and  jurisdictions  the  Improvement  Com- 
miaeioners  then  exercised  over  their  limits  before 
they  were  extended.  It  is  said  that  there  should 
have  been  express  words  to  effect  tbis,  but  I,  on 
the  contrary,  think  that  there  should  have  been 
words  of  limitation  if  this  was  not  to  be  the  effect 
and  meaning  of  the  order.  Moreover  this  read- 
ing coupled  with  the  prior  legislation  makes 
senbo  of  the  order ;  the  other  does  not.  I  hold 
what  I  have  said  to  be  the  effect  and  meaning  of 
the  order  and  its  true  reading.  In  my  opinion 
the  meaning  of  the  order  being  as  I  think  it  is,  I 
need  not  embark  upon  the  cases  as  to  whether 
subsequent  general  Acts  repeal  or  not  prior 
bpeci&l  legislaiiou.  The  question  in  this  case  is 
simply  this :  Where  are  the  limits  of  the  blue  area 
over  which  the  commissioners  have  undoubted 
jurisdiction  after  the  Local  Government  Order  of 
itae  20th  Oct  1894  P  I  must  point  out  that  this 
is  not  a  case  of  a  sabeequent  general  Act  repeal- 
ing M  prior  special  Act,  but  is  the  case  of  subse- 
quent special  legislation  altering  prior  special 
legislation ;  for  when  the  order  of  the  20ih  Oct 
1894  was  confirmed,  as  it  was  by  the  Local 
Government  Board,  then  and  then  only  did 
the  order  obtain  tiie  force  of  law,  and  thus  it 
is  the  case  of  special  subseq^uent  legislation 
operating  upon  special  prior  legislation,  and  thv 
cases  as  to  subsequent  general  legislation  do  not 
apply.  In  my  opinion,  for  the  reasons  above, 
the  rate  is  a  good  rate,  and  I  think  that  it  is 
rightly  beaded  **The  Crediton  Improvement 
Rate,"  that  it  needs  no  amendment,  that  it  is 
rightly  levied  upon  the  annual  value  of  the 
premises,  that  there  is  no  limit  as  regards 
amount,  and  that  what  the  tenant  has  to  pay  as 
regards  the  rate  he  may  deduct  from  his  rent  In 
my  judgment  therefore  this  appeal  must  be 
allowed,  with  costs  here  and  below.  Bomer,  L.J. 
agrees  in  this  judgment. 

Williams,  L.J.  read  the  following  judgment. 
— ^I  think  the  judgment  of  the  Divisional  Court 
was  right.  The  Crediton  Improvement  Act  1836, 
which  was  passed  for  sanitary  and  other  improve- 
ments of  tne  town  of  Crediton,  empowered  the 
commissioners  appointed  thereunder,  to  rate  and 
assess  for  the  purposes  of  the  Act  the  tenants  and 
occupiers  of  hereditaments  within  the  limits  of 
the  Act.  The  district  within  the  limits  of  the 
Act  was  called  in  the  argument,  **  the  blue 
district,"  because  it  was  defined  by  the  colour  blue 
in  the  map  before  us.  The  rate  thus  leviable 
was  limited  to  a  certain  amount  in  the  pound, 
and  by  sect.  20  of  the  Act  of  1836  those  who  were 
rated  and  assessed  within  the  blue  district  for  the 
purposes  of  the  Act  were  for  ever  exonerated  and 
discharged  from  the  performance  of  statute  duty 
for  tbe  repair  of  highways  without  and  beyond 
the  blue  district  and  hereditaments  outside  the 
blue  district,  and  the  owners  and  occupiers  thereof 
were  for  ever  exonerated  and  discharged  from 
statute  duty  for  the  repairs  of  highways  within 


the    limits  of  the  blue  district.     By  the  Public 
Health    Act    1872  England    was    divided    into 
urban    sanitary     districts    and    rural    sanitary 
districts,  and  the  blue  district  was  constituted  an 
urban  sanitary  district  (see  sect.  4,  sub-sect.  3) ; 
and  the  improvement    commissioners  under  the 
Act  of  1836  were  constituted  the  urban  sanitary 
authori^;   and  by  sect.  16,  sub-sect.  2  of  the 
Public  Health  Act  1872  all  expenses  incarred  by 
the  urban  authority    in    the  execution    of  the 
sanitary  Acts    (t.e.,  the   Act  of   1872  and  the 
public  general  Acts  enumerated  in  sect.  60  of  that 
Act»  not  including,  therefore,  the  Act  of  1836) 
were  payable  out  of  the  general  district  rate  by 
the  commissioners,  as    such,    throughout   their 
district  i'C,,  the  blue  district.     The  outcome  up 
to  the  present  seems  to  be  that  one  finds  in  the 
district  two  distinct  statutory  authorities  in  force 
at  the  same  time ;    viz. :  (1)  the  statutory  power 
created  by  the  Act  of  1836 ;  and  (2)  the  statutory 
power  created  by  the  Public  Health  Act  1872. 
The  powers  under  the  Act  of  1836  were  to  be 
exercised   by    the    commissioners    created    and 
appointed  by  that  Act  as  such.  The  powers  under 
the  Act  of  1872  were  to  be  exercised  by  the  corn- 
mis -iouers  under  the  Act  of  1836,  not  as  such, 
but  as  the  urban  authority  nominated  and  consti- 
tated  by  the  Act  of  1872.    The  local  areas  within 
which  these  two  sets  of  statutory  powers  were  to 
be  exercised   were   identical,  being  in  each  case 
the  blue  distiict     The  expenses  under  the  Act 
of  1872  were  to  be  defrayed  out  of  the  rate  levied 
under  the  Act  of  1836.     Thus  far  it  would  seem 
that  there  was  no  power  to  levy  any  rate  within 
the  blue  district  except  under  the  Act  of  1836, 
but  the  application  of  the  rate  was  extended  to 
purposes  not  within  the  Act  of  1836.    Sect.  207 
of  the  Public  Health  Act  1875  runs  thus :  "  All 
expenses  incurred  or  payable  by  an  urban  autho- 
rity in  the  execution  of  this  Act,  and  not  other- 
wise  provided  for,    shall    be   charged   on    and 
defrayed  out  of  the    district  fund  and  general 
district  rate,  leviable  by  them  under  this  Act, 
subject  to  the  followiog  exceptions    .    .     .    that, 
if  in  any  district  the  expenses  incurred    by  an 
urban   authority  (being     improvement   commis- 
sioners)  in  tbe  execution  of  the  Sanitary  Acts, 
were  at  the  time  of  the  passing  of  this  Act  pay- 
able  out  of  any  rate  in  the  nature  of  a  general 
district  rate  leviable  by  them  as  such  commis- 
sioners throughout  the  whole  of  their  district, 
then  the  expenses  incurred  by  that  authority  in 
the  execution  of  this  Act  shall  be  charged  on  and 
defrayed  out  of  such  rate."     This   section  only 
seems  to  substitute  expenses  incurred  under  the 
Act  of  1875  for  those  incurred  under  the  Act  of 
1872.     The  result  is,  that  up  to  this  point  there 
was  no  power  in  the  urban  sanitary  authority  by 
a  rate  levied    outside   the  blue  area  to    defray 
expenses    incurred    in     the    execution    of   the 
Public  Health  Act  1875  out  cf  the  rate  levied 
under  the  Crediton  Improvement   Act  1836,  or 
in     the    commissioners    under     that     Act    to 
include  any  expenses  for  purposes  outside  the 
limits    of    the    blue   district   amongst   the    ex- 
penses for  which   the  improvement  rate    might 
be  levied,  and   generally    the    conditions    upon 
which    such    rate    might   be    levied    remained 
unaltered.    Then  comes  the  state  of  facts  set  out 
in  paragraph  7  of  the  special  case.     [His  Lord- 
ship read  it.]    Now,  it  seems  to  me  that  the  ques- 
tion upon  which  the  decision  of  this  case  must 
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turn  is  the  question.  What  is  the  effect  of  the 
Confirmation  Order  P    Does  it  extend  tibe  area  of 
the  Act  of  1836  P    If  it  does,  this  rate  is  good.    If 
it  does  not,  the  rate  is  had,  and  in  my  judgment 
could  not  be  made  good  by  any  amendment  The 
Confirmation    Order  is  made  under  the  Local 
Government  Act  1888,  sect.  57  of  which  provides 
for  the  conversion  of  a  rural  district,  or   part 
thereof,  into  an  urban  district ;  and  sect.  59  con- 
tains supplemental  provisions  as  to  the  alteration 
of  areas,  one  of  which  is  contained  in  sub-sect.  4, 
which  provides  that  *'  any  scheme  or  order  made 
in  pursuance  of  this  Act  may,  so  far  as  may  seem 
necessary  or  proper  for  the  purposes  of  the  scheme 
or  order,  provide  for  all  or  any  of  the  following 
matters  " ;  and  amongst  these  matters  one  finds 
in  clause  (a),  "  mav  extend  to  any  altered  area  the 
provisions  of  any  local  Act  which  were  previously 
in  force  in  a  portion  of  the  area."    This  is  to  say 
(to  apply  the  provision  to  the  present  case),  "  may 
extend  to  the  altered  area  constituted  by  the 
extension  of  the  existing  urban  district  of  Credi- 
ton,  so  as  to  include  portions  of  the  rural  district, 
the  provisions  of  the  Act  of  1836  which  were  pre- 
viously in  force  in  a  portion  of  the  altered  area, 
viz.,  in  the  town  of  Crediton."   There  is  no  doubt, 
therefore,  that  such  an  order  could  be  made,  but 
it  has  not  been  expresslv  made,  for  the  terms  of 
art.  3,  the  only  article  in  the  order  which  deals 
with  alterations  of  boundaries,  runs  as  follows : 
"The  boundary  of  the  existing  urban   district 
shall  be  altered  so  as  to  include  therein  the  por- 
tions of  the  rural  district  coloured  red  on  the 
map."   If  the  order  has  been  made,  it  is  by  impli- 
cation only.    I  cannot  come  to  the  conclusion 
that  the  area  under  the  Act  of  1836  has  been 
extended  by  implication,  and  I  reject  such  impli- 
cation  the    more   easily  because  I  agree  with 
Wills,  J.  that  the  outcome  in  this  case  is  not  that 
no  rate  can  be  made  for  the  repair  of  highwavs 
within  the  new  urban  district  as  altered  by  the 
order  of  1894,  because  such  a  rate  can  be  made 
under  sect.  216  of  the  Act  of  1875 ;  and,  if  you 
cannot  make  a  general  district  rate  throughout 
the  new  district  for  the  expenses  of  the  urban 
authority  under  sects.  207,  209,  210,  and  211,  of 
the  Act  of  1875  (which  I  am  inclined  to  think  you 
CAn),  the  real  solution  of  any  inconvenience  is  by 
a  fi^Bsh  order  of  the  county  council  confirmed  by 
the  Local  Government  Boai*d  or  by  a  provisional 
order.    One  of  the  reasons  why  I  hesitate  to  hold 
that  the  ordef  of  the  20th  Oct.  1894  by  implica- 
tion extends  the  area  of  the  Impix)vement  Act  of 
1836  is  that  I  think  that  every  order  of  such  a 
character  oaght  to  be  so  made  as  to  give  such  notice 
to  those  affected  thereby  that  they  may  have  a  rea- 
sonable opportunity  of  opposing  the  making  of  the 
order  if  they  think  fit,  and  I  do  not  think  that 
the  mere  fact  that  the  order  was  addressed  to 
the    Improvement    Commissioners    amounts    to 
such  a  notice,  especially  having  regard  to  the 
terms  of  clause  3  of  the  order,  which  does  not  in 
terms  purport  to  extend  the  area  of  the  district 
of    the    Improvement    Commissioners  in  which 
alone  the  rate  leviable  under  the  Act  of  1836 
could  be  levied.    The  district,  the  boundary  of 
which  is  altered  by  the  confirmation  order,  is  the 
urban  district,  and  not  the  district  of  the  Im- 

frovement  Commissioners  under  the  Act  of  1836. 
am  aware  that  it  is  argued  that  the  effect  of 
the  Acts  of  1872  and  1875  constituting  the  Im- 
provement  Commissioners  the  urban  au^ority  for 


their  district,  was  to  make  the  Improvement 
Commissioners  acting  as  such,  and  acting  as  the 
urban  authority,  one  statutory  authority  in  such 
sense  that  if  the  area  for  the  exercise  of  the 
statutonr  authority  of  the  urban  authority  was 
enlarged,  the  area  for  the  exercise  by  the  com- 
missioners of  their  statutory  authority  under  the 
Act  of  1836  would  thereby  be  enlai^g^  to  the 
same  extent,  because  the  two  statutory  authorities 
have  by  the  Acts  of  1872  and  1875  been  consoli- 
dated into  one  legal  entity  or  one  statutory 
authority,  which  may  be  called  indifferently 
"  The  Improvement  Commissioners  of  the 
Crediton  Urban  Sanitary  District"  or  "The 
Crediton  Urban  Sanitary  Authority."  But  in 
my  judgment  the  two  authorities  remain  distinct 
in  fact  and  in  name.  If  the  two  authorities  were 
really  one,  the  commissioners  might  exercise,  as 
urban  authority,  all  the  powers  of  the  Act  of 
1836,  e^.,  the  powers  of  the  compulsory  purchase 
of  land  and  the  powers  in  relation  to  markets. 
Again,  it  is  said  that  the  effect  of  sect.  207  of  the 
Public  Health  Act  1875  is  to  make  the  rate 
leviable  under  the  Act  of  1836,  which  at  the  time 
of  the  passing  of  the  Act  of  1875  was  a  rate 
leviable  oy  the  urban  authority  as  commissioners 
throughout  their  district,  leviable  throughout 
the  whole  of  the  extended  district  of  the  urban 
sanitary  authority,  and  to  charge  the  expenses 
incurred  by  the  urban  authority  on  the  rate  thus 
to  be  levied  under  the  powers  of  the  Act  of  1836 
throughout  the  area  of  the  extended  district  of 
thH  urban  authority.  I  cannot  find  in  the  words 
of  sect.  207  anything  to  make  any  rate  leviable 
except  that  leviable  under  the  Act  of  1836,  or 
anytning  to  extend  the  area  throughout  which  the 
rate  leviable  under  that  Act  is  to  be  levied.  The 
fiords  m  that  Bection  "general  district  ra^e 
leviable  by  them  as  such  commissioners  through- 
out the  whole  of  their  district "  seem  to  me  to 
refer  to  their  district  as  Improvement  Commis- 

®^^^®"-  Appeal  aUawed. 

Solicitors:  for  the  appellant,  Guscotie,  Wadhawi^ 
and  Bradbury,  for  SparJees,  Pope,  and  Thomca, 
Crediton  and  Exeter ;  for  the  respondents,  Coode, 
Kingdon,  and  Cotton,  for  J,  Wellington,  Crediton. 


Wednesday,  June  21, 1899. 

(Before  Smith,  Rigby,  and  WillijlMS,  L. JJ.) 

Mastin  v.  London  County  Council,  (o) 

A.PPEA.L    FROM    THB    QUBEN'S    BENCH   DIVISION. 

Highway  —  Obstruction  —  Action  for  damages — 
Excess  of  statutory  powers — Evidence — Loss  of 
btAsiness  at  shop— Bight  of  action. 

A  shopkeeper  sued  a  local  authority  for  damages 
caused  by  loss  of  business  at  his  shop  through 
the  road  which  gave  access  to  the  shop  being 
unnecessarily  and  negligently  obstructed  by 
them.  Under  an  Act  of  Parliament  the  defen- 
dants were  empowered  to  obstruct  the  road 
temporarily  while  making  a  new  street. 

Held,  affirming  the  decision  of  Kennedy,  J., 
that  there  being  no  evidence  before  the  court  of 
any  damage  to  the  plaintiff  arising  out  of  any 
excess  by  the  defendants  of  their  statutory  powers, 
the  defendants  were  etUitled  to  judgment. 

(a>  Beported  by  B.  Manlbt  Smith,  Eaq.,  Bftiritter-at-LftW. 
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Qnsera,  whether,  €ueuming  a  loiB  ofhueiness  through 
9uch  an  excess,  the  injury  to  the  plaintiff  vfotiud 
have  been  oeHonahle. 

This  was  an  appeal  from  a  judement  of 
Kemiedj,  J.,  reported  18  Coz  Mag.  Cas.  668 ; 
79  L.  T.  Rep.  170. 

The  plaintiff  carried  on  business  as  a  green- 
gocer  at  a  shop  of  which  he  was  lessee  in 
Wellington- street,  Deptford. 

The  action  was  brought  against  the  London 
County  Council  for  unnecessarily  aod  negligently 
blocking  and  obstructinpf  Wellington-street  and 
other  thoroughfares  leading  thereto. 

By  a  private  Act  passed  in  1891,  which  was 
extended  by  another  Act  passed  in  1894,  the 
London  County  Council  were  authorised  to  make 
a  new  street  from  Evelyn-street  to  Creek-road, 
Deptford,  crossing  diagonally  the  end  of  Welling- 
ton-street; and  for  the  purposes  of  and  during 
the  making  of  the  improvement  were  empowered 
to  stop  up  temporarily  all  or  any  part  of  the 
carriage- way  or  zootwaT  which  they  might  think 
necessary  to  be  stopped  up. 

For  the  purpose  of  making  the  new  street  it  was 
t  ecessary  f  ox  the  London  Countj  Council  to  pull 
down  several  houses,  and  this  they  did  in  the  spring 
of  1897,  bat  it  was  not  till  the  month  of  Julj  in 
that  >ear  that  they  created  any  of  the  obst^c- 
tioss  in  the  street  complained  of  by  the  plaintiff. 

The  pJamtiff's  alleged  cause  of  action  was  that, 
both  in  iengtn  of  time  and  in  the  degree  to  which 
the  defendant's  operations  were  carried  on 
ID  blocking  ur  interrupting  passengers  through 
Wellington-street,  the  defendants  had  acted 
unreasonably  and  that  damage  was  thereby 
caused  to  him  by  reason  of  customers,  during  this 
unreasonable  period  of  work  in  the  street  and 
during  this  unreasonable  extent  of  obstruction, 
being  hindered  from  coming  to  his  shop. 

Witnesses  were  called  on  behalf  of  the  plaintiff 
to  state  whether  the  work  done  by  the  deiendante 
could  have  been  done  in  less  time  than  was  in  fact 
taken  over  it. 

The  plaintiff  admitted  that  the  most  injuiy  he 
had  suffered  was  that  for  which  he  could  not  sue, 
namely,  that  arising  from  the  destruction  of 
houses  involved  in  the  public  improvement  of  the 
district  from  which  he  had  formerly  drawn  his 
easterners,  and  he  stated  that  after  the  1st  Aug. 
he  never  kept  an^  full  account  of  his  takings 
because,  as  ne  said,  he  was  so  disheartened.  He 
also  admitted  that  his  receipte  in  some  weeks  in 
October  were  higher  than  they  had  been  in  July. 

At  the  trial  of  the  action  before  Kennedy,  J. 
with  a  jury,  it  was  submitted  on  behalf  of  the 
defendante,  at  the  end  of  the  plaintiff's  case,  that 
no  case  had  been  made  out  by  him.  The 
learned  judge,  reserving  the  points  of  law 
raised  by  this  submission  left  to  the  jury  the 
questions  whether  the  defendante  had  taken  an 
unreasonable  time  in  carrying  out  the  works; 
whether  there  was  anything  unreasonable  in  the 
extent  to  which  or  in  the  manner  in  which  the 
defendante  had  obstructed  the  street ;  and  what, 
if  any,  was  the  damage  suffered  by  the  plaintiff 
from  these  grounds  of  complaint. 

The  jury  oeing  tmable  to  agree  upon  a  verdict 
^er«  discharged. 

The  defendants  thereupon  moved  for  judgment 
on  the  ground  that,  assuming  the  jury  to  have 
answered  in  the  plaintiff's  favour  the  questions 


left  to  them  by  the  learned  jud^e,  the  plaintiff 
had  not  shown  such  damage  to  him  as  would  be 
necessary  to  constitute  a  cause  of  action  for 
obstructing  a  highway. 

Kennedy,  J.  gave  judgment  for  the  defendants 
(79  L.  T.  Rep.  170). 

The  plaintiff  appealed. 

Atherley 'Jones,  Q.C.  and  W.  M,  Thompson  for 
the  plaintiff. 

Dickens,  Q.C.  and  Daldy,  forthe  London  County 
Council,  were  not  called  upon. 

Smith,  L.J. — This  is  an  appeal  against  a  deci- 
sion of  my  brother  Kennedy.  The  action  is 
brought  by  a  greengrocer  against  the  London 
Counter  Council  for  obstructing  a  highway,  and 
he  claims  damages  by  reason,  as  he  alleges,  of 
his  trade  having  been  injured  by  that  obstruc- 
tion. My  brother  Kennedy,  reserving  to  himself 
any  questions  of  law  upon  a  verdict  being  given, 
left  certain  questions  to  the  jury,  and  the  jury 
being  unable  to  agree  upon  a  verdict  were  dis- 
charged. Thereupon  the  learned  judge  did  that 
which  he  had  already  determined  to  do,  and, 
after  hearing  argumente,  he  decided  that  upon 
the  evidence  given  the  plaintiff  had  not  made 
out  his  case,  and  he  gave  judgment  for  the  de- 
fendante. Now,  the  form  of  the  action  was  this : 
The  plaintiff  claimed  damages  against  the  defen- 
dante for  having  obstructed  the  highway  in 
Wellington- street,  Deptford,  where  he  carried  on 
the  business  of  a  greengrocer.  The  defendants 
pleaded  stetutory  powers  of  doing  that  which  was 
alleged  against  them.  In  answer  to  that  the 
plaintiff  says  that  the  defendants  have  unneces- 
sarily and  ne^ligentiy  blocked  and  obstructed  the 
road.  That  is  the  way  in*  which  the  action  went 
for  trial  before  my  brother  Kennedy  and  a  jur^. 
Now,  it  is  clear  thsLt  prima  facie  no  action  will  he 
merely  for  blocking  and  obstructing  a  highway. 
To  maintain  an  action  of  that  nature  the  plaintiff 
must  prove  that  he  has  suffered  some  particular 
damage,  or  some  damage  peculiar  to  himself.  I 
say  "  particular  **  damage,  because  that  is  a  word 
which  has  often  been  used  in  this  connection. 
The  London  County  Council  by  an  Act  in  1891, 
extended  by  a  later  Act  in  1894,  obtained  powers 
to  make  a  new  street  in  Deptford  between  Evelyn- 
street  and  Creek-road,  according  to  the  deposited 
plans  and  the  powers  conferred  by  the  statute. 
In  making  this  new  street  they  cut  off  one  end  of 
Wellington- street,  in  which  was  situated  the  shop 
where  tbe  plaintiff  carries  on  business  as  a  green- 
grocer. Now,  their  right  to  do  this  cannot  be 
doubted.  But,  says  the  plaintiff,  the  defendant 
exceeded  this  undoubted  power  in  two  ways,  both 
in  the  time  daring  which  they  were  carrying  out 
the  works  and  in  the  character  of  the  obe>truc- 
tions  which  they  placed  in  the  road.  1  agree  that 
there  is  some  evidence  upon  the  learned  judge's 
notes  which  would  have  to  be  left  to  the  jury  as 
to  whether  or  not  the  defendante,  in  carrying  out 
the  works,  exceeded  their  powers  both  in  time  and 
in  the  character  of  the  work.  But  the  plaintiff 
has  to  give  evidence  that  he  has  been  damnified 
by  what  the  defendante  have  wrongfully  done. 
Now,  it  is  perfectly  clear,  and  it  has  been  admitted 
on  behalf  of  the  plaintiff,  that  the  county  council 
had  a  perfect  righc  to  do  part  of  the  things  that  they 
have  done,  and  that,  with  regard  to  these  matters, 
the  plaintiff  has  no  cause  of  action  against  them. 
The  cause  of  action,  if  any,  arises  by  reason  only 
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of  tbe  defendants'  excess  of  their  powers  as 
regards  the  time  and  character  of  the  work. 
Now,  in  deciding  the  case  before  us,  I  wiil  not 
say  that  such  an  action  as  this  will  lie  for  con- 
sequential damages.  It  is  not  necessary  for  me 
to  decide  this  point,  but  I  am  strongly  inclined 
to  think  that  the  damage  alle^d  to  haye  been 
suffered  bj  the  plaintiff,  which  is  damage  of  the 
same  nature  and  kind  as  eyeryone  else  in  the 
street  suffered  through  the  road  being  blocked, 
is  not  of  such  a  character  as  to  give  a  cause  of 
action.  In  tne  present  case  the  same  damage  is 
suffered  by  all,  though  the  consequences  to  each 
iadiyidual  may  be  small  or  great  according  to  the 
way  in  which  the  different  owners  and  occupiers 
la  the  street  happen  to  be  carrying  on  business. 
Whether  they  he  greengrocers,  or  fishmongers, 
or  jewellers,  or  householders,  the  same  kind  of 
damage  has  been  occasioned  to  them  all,  and 
though  the  consequences  may  be  different  to  each, 
that  would  arise  by  reason  of  the  different  trades 
they  carry  on.  I  say  that  it  is  very  doubtful 
whether  such  an  action  as  that  brought  by  the 
plaintiff  will  lie,  but  it  is  not  necessary  for  us  to 
.  decide  the  point.  I  will  only  refer  to  tbe  decision 
of  the  late  Master  of  the  Bolls  (then  Brett,  J.)  in 
Benjamin  y  Storr  (30  L.  T.  R*^p.  362 ;  L,  Rep.  9 
0.  P.  400),  in  which  he  said  that  "other  cases 
show  that  the  injury  to  the  individual  muf t  be 
direct,  and  not  a  mere  consequential  injury;  as, 
where  one  way  is  obstructed,  but  another  (thougL 
possibly  a  less  convenient  one)  is  left  open ;  in 
such  a  case  the  private  and  particular  injury  has 
been  held  not  to  be  su£Qciently  direct  to  give  a 
cause  of  action."  I  will  now  pass  on  to  the 
grounds  upon  which  I  decide  tms  case.  I  have 
already  pointed  out  that  the  plaintiff  must  show 
that  he  has  suffered  injury  by  reason  of  the 
defendants'  excess  in  the  execution  of  their  statu- 
tory powers.  Where  is  there  any  evidence  of 
damage  sustained  by  reason  of  such  excess  ? 
Whatever  evidence  has  been  given  has  reference 
only  to  the  execution  of  the  powers  given  by  the 
Acts  of  Parliament.  Nay,  more ;  it  seems  to  me 
that  not  only  is  there  no  evidence  of  excess  of  the 
defendants'  powers,  but  there  is  no  evidence  of 
damage  at  all.  There  is  a  letter  of  the  22nd  July 
1897  in  which  it  is  stated  that  the  damage  was 
caused  to  the  plaintiff  by  reason  of  the  pulling 
down  of  houses  for  the  purposes  of  the  improve- 
ment, and  by  the  removal  of  the  greater  part  of 
the  resident  customers  whose  houses  the  council 
pulled  down.  It  is  quite  clear  that  the  council 
were  authorised  by  the  Act  to  pull  down  the 
houses,  and  when  the  houses  were  gone,  the 
custom  of  the  people  who  had  resided  there  went 
also.  Then  in  his  evidence  the  plaintiff  says  his 
takings  had  been  steadily  going  down  from  April 
to  July  1897.  That  was  befora  the  alleged  excess 
of  their  powers  by  the  defendants.  The  plaintiff 
also  stated  that  he  attributed  the  changes  to  the 
houses  being  pulled  down,  and  to  the  change  in 
the  character  of  the  neighbourhood,  and  he  said 
that  his  view  was  that  his  business  had  been 
aifected  by  the  pulling  down  of  the  houses  and 
the  taking  away  of  his  customers.  In  my  opinion 
the  appeal  fails,  and  the  defendants  are  entitled 
to  judgment. 

BiGBY,  L.J. — I  am  of  tbe  same  opinion  and 
for  the  same  reasons.  I  therefore  do  not  propose 
to  say  a  word  upon  the  question  whether  there 
would  be  a  right  of  action  here  even  though  excess 


were  proved  in  the  exercise  by  tbe  defendants  of 
their  statutory  powers,  and  there  were  eWdence 
of  damage  I  assume  that  there  is  evidence, 
though  to  my  mind  it  is  almost  incalculable,  that 
the  defendants  exceeded  their  powers  in  point  of 
time.  It  was  said,  and  I  will  assume  that  it  was 
said  correctly,  that  such  works  as  these  ought  in 
general  to  have  taken  only  three  months.  But 
what  evidence  was  there  of  any  damage  being 
sustained  by  reason  of  the  oontinuanoe  of  tbe 
works  beyond  the  three  months  after  the 
end  of  July?  Whatever  damage  was  caused 
down  to  the  end  of  October,  so  far  as  mere 
time  is  concerned,  is  admitted  to  have  been 
within  the  statutory  powers  of  the  defendants. 
Now  there  was  eridenoe  that  in  Novemlx^r  and 
December  the  takings  were  less  than  what  they 
had  been  in  the  pn»vious  November  and  December. 
But  the  plaintiff  accounted  for  that.  His 
customers  bad  disappeared  because  their  houses 
had  been  pulled  down,  and  the  propriety  of  pull- 
ing down  the  houses  has  not  been  impugned. 
Therefore  even  if  the  works  had  been  finished  by 
the  end  of  Oct.,  non  constat  that  the  same  diminu- 
tion in  takings  would  not  have  taken  place.  I 
will  not  go  through  all  the  evidence.  I  cannot 
find  in  it  any  passage  to  go  to  the  jury  to  the 
effect  that  the  pluintiff  was  damaged  by  any 
work  in  excess  of  the  statutory  powers,  and  that 
really  concludes  the  case,  so  that  I  need  not  refer 
to  the  question  of  whether  a  right  of  action 
might,  or  might  not,  have  existed. 

Williams,  L.J. — I  agree  entirely  in  the  con- 
clusion that  there  is  no  evidence  here  to  go  to  the 
ury  of  any  damage  having  accrued  to  the  plain- 
tiff hj  reason  of  the  excess  of  time  which  was 
occupied  in  the  completion  of  these  works.  I  am 
sorry  to  leave  undetermined  a  really  difficult 
legal  question,  but  it  is  not  our  duty  to  determine 
a  legal  question  which  does  not  arise. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Chriffith  and  Oardiner. 
Solicitor  for  the  defendants,  W,  A,  Blaxland. 


Wednesday,  July  5, 1899. 
(Before  Smith  and  Williams,  L.JJ.) 

Nix  and  Thb  Bebstok  Bbbwbbt  Company 
LiMiTBD  (apps.)  V,  Justices  of  the  City  of 
Nottingham  (reaps.) ;  Nicholls  and  thb 
SAME  Company  (apps.)  t^.  Same  (respe.)  (a) 

appeal  fbom  the  qiteen's  bench  diyision. 

Licensing — Off  licence — Renewal — "  Real  resident 
holder  and  occupier "  —  Question  of  fact — 
Licensee  servant  and  tenant  of  hreioery  com- 
pany— Beerhouse  Act  1840  {^  &  4  Viet,  c.  61), 
s.  1. 

The  question  whether  an  applicant  for  an  off 
licence  for  the  »ale  of  beer  under  the  Beerhouse 
Act  1840  is  the  real  resident  holder  and  occupier 
of  the  dwelling-house  in  which  he  applies  to  be 
licensed  is  a  question  of  fact  in  each  parHeular 
case. 

Therefore  the  fa^t  that  the  applicant  is  account- 
able  to  the  owner  of  the  hotAse,  as  his  servant^ 
for  the  profits  made  by  the  sale  of  beer  thereon 
is  not  of  itself  a  sufficient  ground  in  law  to 

(a)  Reported  by  E  Manlst  Bxith,  Etq  ,  BArriater-At-Law. 
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justify  the  justices  in  holding  that  the  applicant 
cannot  he  the  real  resident  holder  and  occupier 
of  the  premises. 

This  was  an  &pp^  from  the  judgment  of  the 

SlTieen's  Bench  Division  (Grantham  and  Lawrance, 
J.)    upon   the   following   case   stated   bj   the 
Quarter  Sessions  of  Nottingham : 

1.  The  appellant  Eliza  Nix  was  the  holder  of  a 
licence  in  respect  of  certain  premises  known  as 
79,  Dame  Agnes-street,  Nottingham,  to  sell  beer 
bj  retail  to  be  consumed  off  the  premises,  which 
licence  expired  on  the  10th  Oct.  1898.  The 
renewal  of  the  certificate  to  applj  for  and  hold 
the  licence  was  objected  to  on  the  5th  Oct.  1898, 
before  the  licensing  justices  of  Nottingham,  and 
refused  on  the  ground  that  Eliza  Nix  was  not 
the  rnal  rendent  holder  and  occupier  of  the 
premises  within  the  meaning  of  the  Beerhouse 
Act  1840,  and  the  other  Acts  amending  the  same. 

2.  At  the  hearing  of  the  appeal  before  us  the 
facts  as  to  the  holding  and  occupation  of  Eliza 
Nix  were  proved  as  follows :  That  the  premises 
in  question  were  a  dwelling-house  and  shop  known 
as  79,  Dame  Agnes-street,  Nottingham.  That 
Eliza  Nix  had  been  in  possession  of  the  premises 
since  the  20th  Dec.  1897,  during  the  whole  of 
which  time  she  had  held  a  licence  in  respect  of 
such  premises.  Eliza  Nix  upon  taking  possession 
of  the  premises  paid  a  valuation  amounting  to 
202.  to  Eliza  Heywood,  the  former  tenant  and 
licensee.  Eliza  Nix  had  been  a  weekly  tenant  of 
the  Bee3ton  Brewery  Company  since  she  first 
entered  the  premises,  at  a  rent  of  88.  a  week, 
such  rent  being  duly  paid  by  her,  and  on  the  5th 
Oct.  1898  she  still  continued  such  tenant.  At 
the  hearing  before  the  licensing  justices  of  her 
application  for  the  renewal  of  the  certificate 
Eliza  Nix  refused  to  produce  any  receipt  for  rent 
alleged  to  have  been  paid  by  her  from  time  to 
time  in  respect  of  the  premises,  and  she  stated 
that  she  had  no  written  agreement  of  tenancy. 
Eliza  Nix  hnd  always  lived  and  slept  in  the  pre- 
mises, occupying,  together  with  her  family,  the 
whole  of  the  dwelling-house,  and  had  complete 
control  over  the  same.  Eliza  Nix  had  paid  in 
respsct  of  such  premises  poor  rates  as  assessed. 
Eliza  Nix  sold  in  the  shop  the  beer  of  the  Beeston 
Brewery  Company  Limited,  who  were  the  owners 
of  the  premises.  Eliza  Nix  received  a  salary  of 
12«.  a  week  from  the  Beeston  Brewery  Company 
for  selling  their  beer  as  their  manager  or  servant^ 
and  accounted  to  the  company  for  the  profits 
made  upon  the  beer  so  sold  by  her  on  their 
account.  Eliza  Nix  continued  so  to  sell  the  beer 
of  the  company  up  to  the  5th  Deo.  1898,  after 
which  date  she  carried  on  business  for  and  on 
account  of  herself. 

3.  Upon  the  above  facts  we  were  of  opinion  that 
Eliza  Nix  was  not  in  law  the  real  resident  holder 
and  occupier  of  the  premises  upon  the  5th  Oct. 
1898,  upon  the  ground  that  instead  of  receiving 
the  ^  profits  of  the  business,  she,  Eliza  Nix, 
received  a  salary  and  had  to  accouot  to  the  com- 
pany for  all  moneys  received,  and  we  confirmed 
the  de<nsion  of  the  lustices  of  Nottingham  on 
that  ground,  and  ordered  the  appeal  to  be  dis- 
misBed  with  costs. 

The  question  for  the  consideration  of  the  court 
is  whether  we  were  right  in  law  in  holding  that 
upon  the  aforesaid  facts  Eliza  Nix  was  not  the 
vsal  resident  holder  and  occupier  of  the  premises 

Mag.  Cas.— Vol.  XIX. 


within  the  meaning  of  the  Beerhouse  Act  1840.  If 
the  court  be  of  opinion  in  the  affirmative,  then  the 
order  of  sessions  is  to  be  affirmed;  if  in  the 
negative,  then  the  order  of  sessions  is  to  be 
quashed  and  the  appeal  allowed. 

The  facts  in  the  second  case  were  the  same  as 
in  Nix's  case,  with  the  exception  that  the  justices 
stated  that  prior  to  the  22nd  Aug.  1898  Nicholls, 
the  appellant,  occupied  the  premises  rent  free  and 
received  a  salary  of  11.  58.  a  week  from,  and  as 
manager  for,  the  Beeston  Brewery  Company  for 
selling  their  beer  and  accounting  to  the  company 
for  the  price  of  all  beer  sold  hy  him  on  their 
account. 

After  the  receipt  of  the  notice  of  opposition, 
viz.,  the  22nd  Aug.  1898,  he  became  a  weekly 
tenant  of  the  house  and  shop  to  the  Beeston 
Brewery  Company,  who  were  the  owners  thereof, 
at  a  rent  of  lOs.  a  week,  which  rent  was  duly  paid, 
and  was  such  tenant  on  the  5th  Oct.  1898  (the 
date  of  the  refusal  of  the  renewal  of  the  licence). 

He  continued,  however,  to  sell  the  beer  of  the 
company  at  a  salary  of  11. 15«.  a  week  up  to  the 
5th  Dec.  1898,  after  which  date  he  carried  on 
business  for  his  own  profit. 

The  Queen's  Bench  Division  (Grantham  and 
Lawrance,  J.J.)  were  divided  in  opinion,  and  the 
decision  of  the  quarter  sessions  was  therefore 
affirmed. 

The  appellants  appealed. 

Hugo  Young,  Q.C.  {Stevenson  with  him)  for  the 
appellants. — The  queation  raised  is  whether  each 
of  these  persons  is  not  *'  the  real  resident  holder 
and  occupier  of  the  dwelling-house  in  which  "  he 
has  apphed  to  be  licensed,  within  the  meaning 
of  sect.  1  of  the  Beerhouse  Act  1840.  The  word 
"  real "  merely  qualifies  "  resident,"  and  means 
that  the  person  must  have  a  real,  not  a  sham 
residence : 

Reg.  V.  Ahneyy  35  J.  P.  534. 


"Holder"  must  be  equivalent  to  "tenant"  or 
"  householder."  "  Occupier  *'  merely  refers  to  the 
personal  occupation  of  the  licensee.  I  submit  that 
Nix  and  Nicholls  come  within  these  words.  The 
point  as  to  the  profits  arising  from  the  sale  of  the 
beer  being  accounted  for  bv  them  to  the  company 
has  nothing  at  all  to  do  with  the  meaning  of  the 
words  "  real  resident  holder  and  occupier."  The 
circumstance  of  another  person  having  a  share  in 
the  profits  of  the  trade  does  not  in  any  degree 
intenere  with  the  control  which  the  magistrates 
are  authorised  to  exercise  over  the  licensee : 
Brooker  v.  Woody  5  B.  &  Ad.  1052. 

A  servant  can  be  a  "real  resident  owner  and 
occupier  "  within  the  Act.  Whether  a  person  is 
a  "real  resident  holder  and  occupier"  is  a 
question  of  fact  in  every  case.  The  (^^uestion 
raised  by  the  quarter  sessions  for  the  opinion  of 
the  court  is  whether  they  were  right  "  in  law  "  ir 
holding  that  the  appellants  were  not  the  real 
resident  holders  and  occupiers.  The  answer  to 
that  Ci.n  only  be  in  the  negative  if  the  question  is 
really  one  of  fact.    He  referred  also  to : 

Reg.  V.  Manchester  Justices,  80  L.  T.  531 ;  (1899) 

1  Q.  B.  571 ; 
Keg,  V  Ksnsinglon,  12  Q.  B.  654. 

Appleton  for  the  respondents. — The  expression 
"  the  real  resident  holder  and  occupier  "  means  an 
occupier  using  the  premise'*  for  his  own  profit. 
The  expression  was  not  meant  to  include  a  person 

2Q 


298 


MAGISTRATES'   CASES. 


Ct.  of  App.] 


Twickenham  Ubban  District  Oouncil  v.  Munton. 


[Ot.  of  App. 


onlj  oocupying  as  a  servant :  see  sect.  8  of  the 
Act.  If  the  quarter  sessions  have  not  found  that 
the  appellants  are  not  the  real  resident  holders 
and  occupiers,  neither  have  thej  found  that  thej 
are.  The  court  should  not  now  find  that  the 
appellants  come  within  the  meaning  of  that 
expression,  and  so  destroy  the  finding  of  the 
quarter  sessions.  The  lioensine  justices  found 
tnat  the  appellants  were  not  the  real  resident 
holders  and  occupiers,  and  the  quarter  sessions 
have  not  found  that  the  licensing  justices 
were  wrong. 

Your^  replied. 

Smith,  L.J. — The  only  di£Qculty  in  this  case 
arises  from  the  way  in  which  the  case  has  been 
stated  by  the  quarter  sessions.    Now.  sect.  1  of 
the  Beerhouse  Act  1840   (3  &  4   Yict.  c.    61) 
provides  that  "  no  licence  to  sell  beer  or  cyder  by 
retail  under  the  said  recited  Acts  or  this  Act 
shall  be  granted  to  any  person  who  shall  not  be 
the  real  resident  holder  and  occupier  of  the  dwell- 
ing-house in  which  he  shall  apply  to  be  licensed." 
Those  words  mean,  in  my  opimon,  that  the  appli- 
cant must  be  the  real  resident  occupier  and  house- 
holder of  the  dwelling-house.    Whether  or  not  he 
fulfils  that  requirement  is  a  question  of  fact  in 
each  case.    In  these  two  cases  I  must  say  that  I 
think  the  justices  would  have  been  justified  in 
finding  that  the  applicants  were  not  the  real  resi- 
dent holders  and  occupiers  of  the  dwelling-houses 
in  which  they  applied  to  be  licensed;  that  they 
were  really  nothing  but  managers  for  the  brewery 
company.    But  it  is  not  for  us  to  draw  inferences 
of  fact  when  a  case  has  been  stated  by  quarter 
sessions.    It  is  for  the  quarter  sessions  to  decide 
the  facta.    The  justices  might  well  have  found 
that  the  arrangement  with  regard  to  the  payment 
of  rent  by  Nix  was  a  sham.    In  Nicholls'  case 
the  arrangement  was  obviously  a  sham  one.    Nix 
was  paid  12a.  a  week,  and  had  to  pay  back  88. 
The  justices  had  power  to  find  that  she  was  not 
in  fact   the  real  resident  holder  and  occupier. 
She  may  or  may  not  have  been  the  real  resident 
holder  and  occupier.    I  agree  that,  as  was  said  in 
B.  V.  Allmey  {uhi  sup.),  the  object  of  the  statute 
is   to  Ucence  persons   who  reside  in  the  beer- 
houses kept  by  them.   But  in  the  case  stated  here 
for  the  opinion  of  the  court,  the  justices  say 
that  upon  the  facts  they  were  of  opinion  that 
Eliza  Nix  was  not  "in  law"  the  real  resident 
holder  and  occupier  of  the  premises,  and  the 
question  for  the  opinion  of  the  court  is  whether 
tkey  were  right  in  law  in  so  holding.    In  my 
opinion  th^  were  not  right  in  law.    The  mere 
fact  that  Nix  was  accountable  to  the  brewery 
company  for  the  money  received  by  her  on  the 
sale  of  the  beer  is  not  enough  to  prevent  her 
from  being  the  real  resident  holder  and  occupier 
within  the  section.    As  for  Nicholls,  it  appears 
that  at  first  he  paid  no  rent  at  all,  and  had  a 
salary  of  258.   a  week,   but  after  the  notice  of 
opposition  it  was  arranged  that  he  should  become 
a  weekly  tenant  at  a  rent  of  108  a  week,  and  that 
at  the  same  time  his  salary  should  be  raised  to 
35p»  a  week.  That  was  an  obviously  sham  arrange- 
ment.   Solely  on  account  of  the  way  in  which 
the  case  has  been  stated,  I  think  that  we  must 
hold  that  the  judgment  of  Grantham,  J.   was 
right,  and  the  appeal  be  allowed.    The  renewal  of 
the  licences  must  be  granted  to  the  two  appli- 
caots. 


Williams,  L.J. — ^I  think  that  by  sect.  1  of  the 
Beerhouse  Act  1840  it  was  intended  that  the 
applicant  should  be,  not  only  in  form  but  also  in 
substance,  the  resident  in,  and  the  holder  of,  and 
the  occupier  of,  the  dwelling-house  where  it  is 
proposed  that  he  should  have  a  licence  for  the 
sale  of  beer.  The  question  whether  he  is  in  sub- 
stance those  three  things  is  a  question  of  fact  in 
each  case.  And  I  think  that  in  the  two  cases  now 
before  us  there  was  ample  evidence  to  justify  the 
decision  of  the  licensing  justices  that  the  appli- 
cants were  not  the  real  resident  holders  and 
occupiers  of  their  respective  houses.  The  three 
words  "  resident,"  **  holder,"  and  "  occupier  "  are 
not  in  my  opinion  merely  a  lengthy  way  of  saying 
"occupier."  The^  imply  three  different  essen- 
tials to  the  quabfication  of  the  applicant  for  a 
licence,  and  the  applicant  must  show  that  in 
substance  and  in  fact  he  has  those  three  qualifi- 
cations. The  words  have  different  meanings.  It 
is  quite  possible  for  a  man  to  be  a  real  resident 
in  a  house  without  being  at  the  same  time  the 
holder  or  occupier  of  it  within  the  meaning  of 
the  section.  The  licensing  justices  found  that 
Nix  and  Nicholls  were  not  the  real  resident 
holders  and  occupiers.  The  quarter  sessions  did 
not  reverse  this  finding,  but  affirmed  it,  though 
not  as  a  conclusion  of  fact.  The  ground  of  their 
decision  was  that  the  fact  of  Nix  beine  a  servant 
of  the  brewery  company  and  accountable  to  them 
for  the  profits  derived  from  the  sale  of  beer  at  the 
premises  in  question  prevented  her,  as  a  matter 
of  law,  from  being  the  real  resident  holder  and 
occupier  of  the  premises.  In  my  judgment  the 
quarter  sessions  were  wrong  in  coming  to  that 
conclusion.  The  mere  fact  of  her  being  a  servant 
of  the  company  and  accountable  to  them  for  the 
profits  of  the  business  does  not  necessarily  pre- 
vent her  from  being  in  substance  and  in  i&ot  the 
real  resident  holder  and  occupier  of  the  premises. 
Under  these  circumstances  our  answer  to  the 
question  put  forward  by  the  quarter  sessions  for 
tke  opinion  of  the  court  must  be :  "  No ;  it  is  not 
true  to  say  as  a  matter  of  law  that  the  accounta- 
bility of  Nix  to  the  company  as  their  servant 
prevented  her  from  being  the  real  resident 
holder  and  occupier."  I  agree  that  the  renewals 
should  be  granted  to  the  two  applicants. 

Appeal  (dhwed. 

Solicitors  for  the  appellants,  Oshaldetian  and 
Coj^  for  Qreen  and  WitUarMf  Nottingham. 

Solicitors  for  the  respondents,  T.  B.  and  W. 
Nelson,  for  W.  T,  Cartwright,  Nottingham. 


Tuesday,  July  4, 1899. 

(Before  Lindlbt,  M.R.,  Sir  Francis  Jbtthb, 

and  Homes,  L.J.) 

Twickenham  Urban  Distbict  Oouncil  v. 

MtJNTON.  (a) 
APPEAL  FBOM  THB  CHANOBBT  DIYI8I0N. 

Local  government — Urban  authority — Approval  of 
plans — Amendment  to  resolution  ana  plans  6y 
justices  without  fresh  notices  to  owners — Juris- 
diction of  justices — Construction — Private  Street 
Works  Act  1892  (55  &  56  Vict  c.  57),  «».  6,  7, 8. 
11, 12,  13. 

(o)  Reported  by  E.  A.  Scra.tchlit,  Eaq.,  B«rrister«t-Lev. 
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Sect.  8  of  the  Private  Street  Worhe  Act  1892 
eonfera  upon  a  court  of  ewmmary  jurUdictian, 
at  the  hearing  of  objections  made  by  owners  of 
premises  shown  in  a  provisional  apportionmsnt 
as  liable  to  be  charged  loith  the  expenses  for 
execuHnq  works  under  the  Act,  jurisdiction  to 
amend  ike  resolution,  plans,  sections,  estimates, 
and  provisional  apportionments  approved  by  an 
urban  authority  just  as  if  the  sams  had  been 
duhf  pcused  ab  initio  by  the  urban  authority ; 
ana  fresh  notices  to  such  owners  as  may  be 
affected  by  such  amendment  need  not  be  served 
unless  the  justices,  in  their  absolute  discretion, 
consider  it  expedient 

Decision  of  Stirling,  J.  affirmed. 

A  STTMMONS  was  taken  out  bj  the  plaintiffs,  the 
urban  district  conncil  of  Twickenham,  asking  for 
a  declaration  that  the  plaintiffs  were  entitled, 
nnder  sect.  13  of  the  Private  Street  Works  Act 
1892,  to  a  charge  on  certain  houses  and  lands 
belonginsr  to  the  defendants,  and  situate  in 
IContpelier-road,  Twickenham,  for  21L  10«.  and 
282.  9«.  6(2.,  the  apportioned  amounts  of  expenses 
incurred  bj  the  plaintiffs  in  executing  private 
street  works  under  sect.  6  of  the  above-mentioned 
Act,  together  with  interest,  and  for  consequential 
relief. 

The  Private  Street  Works  Act  1892  was  duly 
adopted  for  the  district  of  Twickenham,  and  came 
into  operation  on  the  22nd  Feb.  1893. 

On  the  27th  June  1895,  the  plaintiffs  resolved, 
with  respect  to  Montpelier-road,  to  do  the  various 
street  works  authorised  bj  sect.  6  of  the  Act,  with 
the  exception  of  lighting ;  and  on  the  25th  Julj 
1895  thej  passed  the  following  resolution : 

That  the  speoifioations,  plana,  seofciouB,  estimates,  and 
provisional  apportionment  prepared  by  the  oonnoil's 
sorvoyor  with  reference  to  the  makmg  np  of  Montpelier- 
road,  Twickenham,  be  and  they  are  hereby  approved. 

The  specifications,  plans,  &c.,  mentioned  in  the 
resolution  related  to  the  whole  of  Montpelier- 
road. 

The  resolution  was  duly  published,  and  copies 
thereof  served,  pursuant  to  sect.  6,  sub-sect.  3,  of 
the  Act,  on  the  defendants  and  other  owners  of 
property  thereby  affected. 

The  aefendants  gave  no  notice  of  any  objection, 
but  another  owner  gave  notice  of  objection  on  his 
own  behalf  that  a  part  of  Montpelier  road  was  a 
street  repairable  by  the  inhabitants  at  large. 

On  the  1st  Jan.  1896  the  objection  was  heard 
in  a  court  of  summary  jurisdiction,  and  it  was 
held  by  the  justices  presiding  thereat  that  a  part 
of  Montpelier-road  was  a  street  repairable  by  the 
inhabitants  at  large,  but  that  the  remaining  part 
was  a  private  sti^t  within  the  meaning  of  the 
Act. 

The  justices  thereapon  amended  the  plans, 
estimates,  and  apportionment,  so  as  to  limit  the 
operation  thereof  to  the  latter  portion  of  Mont- 
pelier-road. 

Tbe  jostices,  however,  did  not  direct  any  fresh 
notices  to  be  served,  and  no  further  notices  were 
in  fact  served  either  on  the  d-fendants  or  any 
other  i>ersons  affected  by  the  scheme  showing  th«) 
»vlteration  in  tbe  works  proposed  t »  be  carried  out. 

On  the  24th  Oot  1896  the  council'b  surveyor 
made  his  final  apportion  nent  by  dividing  the  ex- 
(•enses  in  the  same  proportions  in  which  the 
estimated  expenses  were  divid^-d  in  tbe  amended 
provisional  apportionment. 


On  the  19th  Dec.  1896  notices  of  the  final 
apportionment  were  served  on  the  several  owners 
ox  the  premises  thereby  affected,  including  the 
defendants. 

The  defendants  gave  no  notice  of  objection  to 
the  final  apportionment. 

The  defendants  were  willing  to  pay  the  sums 
mentioned  in  the  summons  provided  that  the 
whole  of  Montpelier-road  was  repaired ;  but  they 
objected  to  the  repair  of  the  portion  to  which  the 
scheme  of  the  plaintiffs  had  been  limited  by  the 
justices  as  being  detrimental  to  them  so  long  as 
the  rest  of  the  road  remained  unrepaired. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Stirling,  J.  on  the  10th 
Nov.  1898,  when  his  Lordship  reserved  judgment. 
On  the  10th  Dec.  1898  the  learned  judge  decided 
{ante,  p.  73 ;  79  L.  T.  Rep.  544)  that  the  effect  of 
sect.  8  was  to  permit  the  resolution  and  plans  as 
amended  to  stand  just  as  if  they  had  been  duly 
passed  ab  initio  by  the  urban  authority ;  and  that, 
inasmuch  as  the  justices  had  not  directed  further 
notices  to  be  served,  the  court  would  not  deter- 
mine the  question  whether,  in  not  directing  further 
notices,  their  discretion  was  properly  exercised. 

From  that  decision  the  defendants  now 
appealed. 

R.  Cunningham  Glen,  for  the  appellants. — In 
limiting  the  works  to  a  part  of  the  sh'eet  the 
justices  have  exceeded  their  jurisdiction,  for  they 
have  purported  to  discharge  the  function  of  the 
urban  authority,  in  whom  sect.  6,  sub- sect.  1,  of 
the  Private  Streets  Act  1892  vests  the  right  to 
decide  whether  the  whole  or  part  only  of  a  street 
shall  be  repaired.  In  accordance  with  that  section 
the  plaintiffs  have  resolved  to  make  up  the  whole 
of  the  street,  and  their  resolution  still  stands.  It 
being  left  entirely  to  the  discretion  of  the  urban 
authority  to  determine  whether  the  whole  or  a 

Eart  of  the  street  is  to  be  made  up,  the  justices 
ave  in  effect  exercised  the  discretion  reposed  in 
the  plaintiffs.  Where  an  urban  authority  have 
resolved  to  make  up  the  whole  of  a  street,  it  is 
not  open  to  the  justices  to  direct  it  to  be  done  in 
sections.  The  resolution  has  not  been  in  fact 
amended  by  the  justices,  though  they  have 
amended  the  plans.  The  original  resolution  to 
make  up  the  street  must  be  adhered  to  through- 
out until  a  resolution  has  been  passed  by  the 
plaintiffs  to  make  up  a  part  of  the  street  only. 
The  defendants  are  debarred  by  the  conduct  of 
the  proceedings  from  thn  opportunity  of  exer- 
cising their  right  to  object  under  sects  7  and  8 
of  the  statute.  Farther,  the  power  g^ven  by  the 
statute  to  amend  the  resolution,  plans,  sections, 
estimates,  and  provisional  apportionments  is  a 
power  to  amend  as  between  the  persons  before  the 
court.  Unless,  therefore,  all  the  persons  whose 
interests  are  affected  are  before  the  court,  and 
have  been  allowed  an  opportunity  of  objecting,  no 
amend  men'  can  be  legally  made.  It  is  manifest 
that  the  scheme  of  the  Act  implies  that  notices 
shall  be  ^iven  to  the  persons  whose  premises  are 
ch>irgeable  where  »tiiaeiidments  are  proposed 
affecting  their  interests.  Fresh  notices  of  the 
amended  resolution,  plans,  (&c.,  should  have  been 
served  oa  the  persons  affected  by  the  scheme.  If 
anything  is  done  to  alter  the  orii^al  resold t«OTi, 
plan-*,  <S^ ,  tbe  urban  authority  must  commence 
proceedings  de  novo.  I  submit  that  the  present 
summons  is  premature  nnd  misconceived  because 
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Twickenham  Urban  Distbict  Council  v.  Munton. 


[Ot.  of  App. 


all  the  steps  required  b j  the  statute  to  create  a 
charge  have  not  been  taken.  Having  regard  to 
what  has  taken  place,  the  final  apportionment 
most  be  treated  as  a  nullitj : 

Whitchurch  v.   Board  of  Works  for  the  Fulham 
District,  13  L.  T.  Bep.  631 ;  L.  Bep.  1  Q.  B.  233. 

As  to  the  interpretation  to  be  placed  on  the 
section,  see 

Cooper  V.  Wandsworth  District  Board  of  Works^ 
8  L.  T.  Bep.  278  ;  14  C.  B.  N.  S.  180. 

That  case  was  approved  in 

Hopkins  v.    Smethtoick    District  Local   Board   of 
Health,  62  L.  T.  Bep.  783 ;  24  Q.  B.  Div.  712. 

[LiNDLBT,  M.R. — Can  you  refer  us  to  any  autho- 
rity which  throws  Heht  upon  the  phraise  "the 
court  may  also,  if  it  thinks  fit,  adjourn  the  hear- 
ing **  P]  I  know  of  none ;  but  I  submit  that  the 
principle  is  equally  applicable  here  which  was 
established  by 

JiOius  V.  Bishop  of  Oxford,  42  L.  T.  Bep.  546 ; 
5  App.  Cas.  214. 

Macmorran,  Q.G.,  and  the  Hon.  Frank  BusaeU, 
for  the  respondents,  were  not  called  upon  to 
argue. 

LiNDLBT,  M.R. — I  am  quite  unable  to  take  the 
view  which  is  urged  upon  us  by  the  counsel  for 
the  appellants,  mhough  I  cannot  help  thinlriTig 
that  it  would  have  been  much  better  if  tne  justices 
had  considered  fit  to  adjourn  the  matter  in  order 
to  give  notice  to  people  who  might  be  afl^ected  by 
the  alteration  which  they  were  making.  The  real 
question,  however,  is  as  to  the  jurisdiction  of  the 
justices,  not  whether  they  acted  irregularly,  or 
whether  it  would  have  been  better  if  they  had 
acted  otherwise  than  they  did.  I  feel  very  great 
difficulty  in  getting  over  the  language  of  the  Act, 
which  I  will  read  presently.  The  question  turns 
on  the  true  construction  of  sect.  8.  I  do  not 
propose  to  go  through  the  other  sections, 
although,  of  course,  it  is  important  to  bear  them 
in  mind  in  order  to  understand  what  the  machinery 
is.  I  entirely  agree  with  Stirling,  J.  in  the  con- 
struction which  ne  put  upon  the  langpiage  of  that 
part  of  sect.  8,  which  says,  "  the  court  — that  is 
the  justices — "may  quash  in  whole  or  in  part, 
or  may  amend  the  resolution,  plans,  sections, 
estimates,  and  provisional  apportionments,  or  any 
of  them,  on  the  application  either  of  any  objector 
or  of  the  urban  authority."  In  this  particular 
case  a  resolution  had  been  passed  to  make  up 
the  whole  road.  The  present  appellants,  the 
defendants,  approved  of  that»  and  of  course 
therefore  to  that  they  did  not  object.  That  is 
exactly  what  they  intended,  but  somebody  else  did 
not  like  it,  and  sent  in  an  objection.  Thereupon 
the  case  came  before  the  justices  and  the  justices 
amended,  not  the  I'esolution  in  terms,  but  in  effect 
the  operative  document^  in  such  a  way  as  to  alter 
the  scheme  from  that  of  making  up  the  whole 
road  into  a  scheme  for  making  up  that  portion  of 
the  road  which  was  a  private  road,  leaving  the 
other  portion  unmade  up.  That  was  done  by  the 
justices  under  the  power  which  I  have  just  read, 
and  I  have  not  the  slightest  doubt  myself,  and  I 
do  not  think  the  language  admits  of  any  doubt, 
that  they  had  ample  power  to  do  that  There 
were  present  before  them  the  urban  district 
authority  on  the  one  side  and  the  objector  on  the 
other,  and  they  had  ample  power  to  quash  in 


whole  or  in  part  or  to  amend  the  reeolutoon, 
plans,  sections,  estimates,  and  provisional  appor- 
tionments, or  any  of  them,  on  the  application 
either  of  any  objector  or  of  the  urban  authority. 
So  far  there  is  no  doubt  at  alL  Then  comes  this 
language,  which  is  more  difficult  to  deal  with, 
"  the  court " — ^that  is,  the  justices — '*  may  also,  if 
it  thinks  fit,  adjourn  the  hearing  and  direct  any 
further  notices  to  be  given."  It  is  the  practical 
application  of  that  power  which  gives  rise  to  that 
difficulty.  It  appears  to  me  that  the  language, 
"  the  court  may  also,  if  it  thinks  fit,"  do  what  I 
have  just  read,  gpives  them  a  discretion;  that  is 
to  say,  it  puts  them  in  this  position :  they  have  to 
consider  what  sort  of  order  they  are  g^ing  to 
make,  and  the  practical  operation  of  it  on  ihe 
people  in  the  neighbourhood,  and  if  they  think 
that  the  occasion  is  one  in  which  they  ought  to 
adjourn  and  give  persons  notice  to  object,  and  so 
on,  then  of  course  they  ought  to  do  it.  But  if 
they,  on  looking  iato  the  matter,  think  it  is  a 
small  matter  and  one  which  does  not  require 
delay  for  further  objection,  then  it  appears  to  me 
that  they  are  the  judges  of  whether  an  adjournment 
shall  ts^e  ph^w  or  whether  further  notice  shall 
be  given.  To  construe  the  Act  differently  would 
be  to  deprive  the  justices,  as  it  appears  to  me,  of 
the  power  of  deciding  such  a  matter  as  this.  It 
would  come  to  this,  that  if  they  were  to  make 
any  alteration,  except  a  mere  clerical  alteration, 
inasmuch  as  it  might  affect  other  people  they 
must  adjourn  the  hearing,  and  direct  further 
notices  to  be  given.  That  is  not  what  the  Act 
says.  I  think  that  the  Act  has  reposed  in  the 
court — ^that  is,  the  justices — ^the  power  to  say 
whether  the  amendment  they  make  or  the  order 
they  make  is  of  such  a  character  that  justice 
requires  that  further  notice  should  be  given.  I 
regret  here  that  they  did  not  take  the  opposite 
view.  I  cannot  help  thinking  that  it  is  to  be 
regretted ;  but  we  are  asked  to  say  that  what  they 
did  rendered  their  order  invalid,  and  that  they 
had  no  jurisdiction  to  do  what  they  did.  I  can- 
not go  so  far  as  that,  and  that  disposes  of  this 
appeal.  It  will  therefore  be  dismissed  with  costs 
in  the  usual  way. 

Sir  FSA.NCI8  Jeunb. — ^I  agree  with  the  judg- 
ment that  has  been  given ;  but  I  confess  that  my 
sympathies  are  entirely  with  the  appellants.  It 
seems  to  me,  on  the  arg^ument  presented  on  this 
summons,  tiiat  this  may  be  said — and  with 
considerable  force  and,  at  any  rate,  with  great 
plausibility — that  although  it  is  quite  true  the 
court  under  the  direction  of  the  Act  may  quash 
part  of  the  resolution,  and  so  on,  that  is  subject 
to  the  general  provision  that  the  court  cannot 
properly  act  without  hearing  those  who  may 
object,  and,  if  they  so  act,  then  their  decision  is 
uUra  vires  and  voidl  Then  it  may  be  said  that  the 
subsequent  words  of  sect.  8  were  not  intended  to 
cut  that  obligation  down,  but  rather  to  give  means 
by  which  it  should  be  carried  out,  and  therefore 
the  court  is  unable  to  dispense  with  the  notices 
which  would  enable  them  to  hear  further  objec- 
tions. I  think  that  that  is  a  plausible  argument; 
but  I  am  bound  to  say,  in  my  judgment,  that  I 
cannot  gpive  effect  to  it  witbout  putting  on  the 
Act  a  construction  which  I  think  it  will  not  bear. 
I  believe  the  intention  of  the  Act  was  this,  that, 
inasmuch  as  the  court  was  intending  to  alter  these 
provisional  apportionments  and  so  on,  there  might 
be  cases  in  which  other  persons  not  before  the 
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court  would  be  affected  and  there  might  be  cases 
in  which  they  wonld  not,  and  it  would  be 
impossible  for  aDjbodj  without  having  all  the 
facts  before  him  to  say  whether  there  would  be 
such  a  case  or  not;  and  the  Act  intended  that 
that  matter  should  be  left  to  the  justices.  It  is 
necessary  that  somebody  should  decide  such  a 
matter,  and  it  may  well  be  that  that  Act  of 
Parliament  intended  to  give  that  discretion  to 
ihe  justices,  and  in  truth  they  were  the  best 
persons  to  consider  it.  Therefore  the  whole  scope 
of  the  Act  appears  to  me  to  be  not  to  cut  down 
the  obligation  in  a  proper  case,  but  to  confer  on 
the  justices  the  X)ower  of  saying  whether  or  not 
anybody  else  ought  to  be  heard.  In  this  case  I 
must  take  it  that  the  justices,  having  the  matter 
before  them,  thought  that  there  was  no  obligation 
to  give  any  such  notice.  There  was  no  duty  on 
them  to  give  hearing  to  anybody  else.  I  think, 
as  the  Master  of  the  Bolls  says,  it  is  a  great  pity 
that  they  did  not  give  the  appellants  the  oppor- 
tunity of  saying  aU  they  had  to  say  about  the 
matter ;  but  they  came  to  a  conclusion,  and  under 
the  circumstances  it  appears  to  me  that  they  only 
exercised  the  discretion  which  the  Act,  rightly 
or  wronely,  plainly  contemplates  they  should. 
Under  these  circumstances  Stirling,  J.  is  right, 
and  for  the  reasons  he  has  given. 

RoMEB,  L.  J.— I  agree  in  thinking  that  the  de- 
cision of  my  brotther  Stirling  is  quite  correct 
in  this  case,  and  I  do  not  desire  to  add  anything 
to  what  he  has  said.  j^^^j  dumUsed. 

Solicitors  for  the  appellants,  Munton  and 
Morris, 

Solicitors  for  the  respondents,  Boston,  Clark, 
and  Buston. 


Wedneaday,  July  5, 1899. 

(Before  Lindlbt,  M.B.  and  Bombb,  L.J.) 
Shaw  v.  Hebtfordsuibb  County  Counoil.  (a) 

APPEAL    FBOM  THE  QUEEN'S    BENCH    DIYISION. 

CosU — Action  against  public  authorities — Order 
by  consent  dismissing  action  loith  costs — Costs 
as  between  solicitor  and  client — Public  Autho- 
rities Protection  Act  1893  (56  &  57  Vict  c.  61), 
s.  1  (6). 

The  plaintiff  brought  an  action  against  a  county 
council  in  rempect  of  certain  acts  done  by  them  in 
exercise  of  their  statutory  powers.  An  order 
was  afterwards  made  in  cnambers  by  consent 
that  the  action  should  be  dismissed  and  thai 
**  the  plaintiff  do  pay  to  the  defendants  their 
costs  of  this  action  to  be  taxed." 

Held,  that  the  consent  order  was  a  **  judgment " 
within  sect.  1  sub-sect,  {b)  of  the  Public  Autho- 
rities Protection  Act  1893,  and  that  the  defen- 
dants were  entitled  to  costs  as  between  solicitor 
and  client. 

This  was  an  appeal  against  a  decision  of 
Channell,  J.,  the  question  being  whether  the 
defendant  county  council  were  entitled  to  the 
ooets  of  this  action  as  between  solicitor  and  client 
in  accordance  with  the  provisions  of  sect.  1  (b) 
of  the  Public  Authorities  Protection  Aet  1893,  or 
onh  to  party  and  party  costs. 
The  action  was  Drought  by  a  Mrs.  Shaw,  the 

(a)  fieportod  by  W.  C.  Bl88,  Eeq.,  Barrlater-at  Law. 


owner  of  some  houses  at  Elstree  fronting  on  a 
road  called  Shenley-road. 

The  county  council,  purporting  to  act  under 
the  powers  conferi'ed  on  them  by  sect.  26  of  the 
Local  Government  Act  1894  (56  &  57  Yict.  c.  73), 
s.  26,  sub-s.  4,  removed  some  fences,  trees,  and 
other  obstructions  which  the  plaintiff  or  her  pre- 
decessors had  placed  upon  what  was  alleged  to 
be  land  forming  part  of  the  highway. 

The  plaintiff  alleged  that  the  defendants  had 
aoted  wrongfully  in  so  doing,  and  commenced 
this  action  in  the  Queen's  Bench  Division 
claiming  -  5002.  damages  and  an  injunction 
restraining  the  defendamts  from  trespassing  upon 
her  land. 

The  county  council  alleged  that  the  land  in 
question  formed  part  of  the  highway  upon  which 
tne  plaintiff  or  her  predecessors  had  encroached. 

Another  action  was  brought  in  the  Chancery 
Division  by  the  Attomej^-General,  at  the  relation 
of  the  county  council,  against  Mrs.  Shaw, 
claiming  a  declaration  that  the  land  was  part  of 
the  pubuc  highway ;  an  injunction  directing  Mrs. 
Shaw  to  abate  the  whole  of  the  encroachment 
and  to  remove  the  whole  of  the  fencing  from 
the  land;  and  an  injunction  restraining  the 
defendant,  her  servants,  &c.,  from  in  any  manner 
encroaching  upon  or  inclosing  any  j>art  of  the 
highway,  and  in  particular  from  in  any  manner 
encroacning  upon  or  indoeiog  that  part  of  the 
highway. 

Before  the  action  in  the  Queen's  Bench  Divi- 
sion  came  on  for  trial  the  plaintiff  was  advised 
that  she  could  not  maintain  her  claim,  and  an 
agreement  was  come  to  between  her  and  the 
county  council  to  the  effect  that  the  highway 
should  be  defined  by  a  line  which  did  not 
include  so  much  as  the  county  council  had 
originally  claimed  as  being  part  of  the  highway, 
but  which  did  include  land  which  the  plaintiff 
had  claimed  as  her  property,  and  that  the  plain- 
tiff should  pay  the  costs  of  both  actions. 

An  order  was  made  bjy  consent  in  the  action  in 
the  Queen's  Bench  Division  in  chambers  that  the 
action  should  be  dismissed,  and  that  **  the  plain- 
tiff do  pay  to  the  defendants  their  costs  of  this 
action  to  be  taxed."  By  consent  also  an  order 
to  the  same  effect  was  made  by  Bomer,  J.  in  the 
action  in  the  Chancery  Division. 

The  county  council  contended  that  by  virtue  of 
sect.  1  (6)  of  the  Public  Authorities  Protection 
Act  1893,  under  the  consent  order  in  the  action 
in  the  Queen's  Bench  Division  the  plaintiff  must 
pay  their  costs  as  between  solicitor  and  client. 

The  plaintiff  contended  that  she  was  only  liable 
to  pay  party  and  party  costs. 

The  master  was  of  opinion  that  the  consent 
order  was  not  a  "  judgment "  within  the  meaning 
of  the  section,  and  that  the  section  did  not  apply 
to  it,  and  the  plaintiff  was  only  liable  for  party 
and  party  costs. 

Channell,  J.,  in  chambers,  affirmed  the  decision, 
on  the  ground  that  the  intention  of  the  parties  to 
the  agreement  was  that  only  party  and  party 
costs  should  be  paid,  and  the  county  council 
appealed. 

The  Public  Authorities  Protection  Act  1893,  s.  1, 
provides  that 

Where  after  the  oommenoement  of  this  Aot  any 
aotioD,  proaeontion,  or  other  prooeeding  is  oommenoed 
in  the  Uziited  Kingdom  against  any  person  for  any  aoc 
done  in  pnrsaanoe,  or  exeontion,  or  intended  exeontiou 
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of  uij  Aot  of  Parliament,  or  of  any  pnblio  dnty  or 
authority,  or  in  respect  of  any  allefped  negleot  or  default 
in  the  ezeontion  of  any  snob  Aot,  duty,  or  authority, 
the  folio  mng  prorisiona  shall  have  eifeot :  (b)  Wherever 
in  any  snoh  action  a  jndgment  is  obtained  by  the  defen* 
dant,  it  shall  carry  oosts  to  be  taxed  as  between  solicitor 
and  client. 

DanchwerU  for  the  appellants. — In  the  order 
"  costs"  means  sach  costs  as  the  county  conncil 
are  entitled  to  by  law,  and  they  have  a  statutory 
right  to  costs  as  between  solicitor  and  client 
under  the  Public  Authorities  Protection  Act  1893, 
sect.  1  (&).  There  is  no  agree>iient  between  the 
jMuties  by  which  the  right  is  excluded : 

J20    South  American  and  Mexican  Company;    Ex 

parte  Bank  of   Englandy  71   L.  T.   Bep.   594; 

(1895)  1  Ch.  37 ; 
North  Metropolitan  Tramioays  Company  v.  London 

County  Council,  78   L.  T.  Bep.    711 ;  (1898)  2 

Ch  145 ; 
Fielding  v.  Marley  Corpwation,  79  L.  T.  Bep.  231 ; 

(1899)  1  Ch.  1. 

A.  O,  Mclntyre  for  the  plaintiff. — Channell,  J. 
was  of  opinion  that  there  was  an  agreement  that 
party  and  party  costs  only  should  be  paid,  and 
therefore  this  question  did  not  arise.  This  is  not  a 
"judgment "  within  the  section ;  it  is  only  an  order. 
A  "  judgment"  means  a  judgment  pronounced  in 
an  action  which  baa  been  tried  in  the  usual  way 
in  open  court,  and  does  not  apply  to  an  order 
made  by  consent  in  chambers.  This  is  not  a 
judgment  either  in  form  or  in  fact : 

Onslow  V.  Commiesioners  of  Inland  Revenue,  63 
L.  T.  Bep.  513 ;  25  Q.  B.  Div.  465. 

LiNDLEY,  M.R. — We  have  consulted  our  col- 
leagues in  the  other  court,  and  they  agree  that 
this  order  is  a  *' final  judgment."  The  case  is 
within  the  Public  Authorities  Protection  Act 
1893,  and  in  a  case  to  which  sect.  1  (b)  applies  it 
makes  it  imperative  that  the  defendants  shall 
have  costs  as  oetween  solicitor  and  client,  unless 
it  is  otherwise  agreed  between  the  parties.  This 
Act  is  perhaps  not  well  known,  and  very  likely 
the  plaintiff's  solicitor  did  not  recollect  the  Act, 
and  intended  to  consent  only  to  costs  as  between 
party  and  party,  but  there  is  no  agreement  that 
the  costs  shall  be  thus  limited.  The  appeal 
succeeds,  but  the  appellants  will  have  the  costs  of 
the  appeal  as  between  party  and  party  only. 

Solicitors:   Mason  and  Co.,  agents  for  C   E. 
Longmore,  Hertford ;  Paierson,  Sons,  and  Candler. 


Thursday,  July  6,  1899. 

(Before  Lindlby,  M.B.,  Smith  and 
BOMEB,  L.JJ.) 

Pbescott  v.  Lee.  (a) 

APPEAL   FBOM   THE   QUEEN'S   BENCH   DIVISION. 

Parliament — Borouah  vote — Notice  of  objection — 
Objector^s  place  of  abode — Mistake — Amendment 
—  Parliamentary  and  Municipal  Registration 
Act  1878  (41  &  42  Vict,  c.  26),  «.  28.  sub-s.  2— 
Registration  Order  1895. 

An  objection  was  made  to  the  retention  of  a 
persons  name  on  the  occupiers^  list  of  voters  in 
a  borough.  In  the  notice  of  objection  served  on 
such  person  the  objector  did  not  give  his  place  of 
abode,  but  gave  instead,   as    his   address,    his 

(a)  BePortcd  by  E.  Manlst  Smith,  Bnq..  B»rrifitAr-ftt-LAw. 


qualifying  property  within  the  borough.  No 
one  toaa  in  any  way  misled  by  this  mis-state' 
ment. 
Held,  affirming  the  judgment  of  the  Q^een*s  Bench 
Division,  reported  ante,  p.  24;  79  L.  T.  Bep, 
447 ;  (1899)  1  Q.  B.  102,  that  the  mistake  was 
one  which  the  revising  barrister  had  power  to 
amend  under  sect.  28  of  the  Parliamentary  and 
Municipal  Registration  Act  1878. 

This  was  an  appeal  from  the  judgment  of  the 
Queen's  Bench  Division  (Lord  Russell,  C.J.  and 
Lawrance,  J.,  Wills,  J.  dissenting)  upon  a  ease 
stated  by  the  revising  barrister  for  the  Parlia- 
mentary borough  of  the  Strand. 

At  a  court  held  for  the  revision  of  the  list  of 
voters  for  the  Parliamentary  boroueh  of  the 
Strand,  Francis  0.  Hunt  objected  to  the  name  of 
Thomas  Prescott  being  retained  on  Division  I.  of 
the  general  occupiers' list  of  voters  for  the  parish 
of  St.  Martin-in-the- Fields  in  the  borough. 

The  notice  of  objection  was  good  in  substance 
and  was  duly  served,  and  was  correct  in  form, 
except  that  the  place  of  abode  of  the  objector 
waR  incorrectly  given. 

The  objection  was  signed  "  Francis  C.  Hunt,  of 
106,  Drury-lane."  The  objector's  true  place  of 
abode  was  50,  Nelson-road,  Wimbledon,  and  not 
106,  Drury-lane. 

The  address  106,  Drury-lane  was  inserted  by  a 
mistake  on  the  part  of  the  objector,  who  thought 
that  he  ought  to  give  his  address  within  the 
borough  and  not  an  address  outside  the  borough. 

The  address  106,  Drury-lane  was  the  objector's 
qualifying  property  in  the  borough,  and  was  a 
shop  in  which  ne  could  be  found  the  greater  part 
of  every  week  day. 

The  objector's  place  of  abode  was  stated  in  the 
second  column  of  the  overseers'  list  as  50,  Nelson- 
road,  Wimbledon.  Neither  Thomas  Prescott, 
nor  any  one  else,  was  affected  in  any  way  by  the 
incorrect  statement  of  the  objector's  place  of 
abode. 

The  revising  barrister  amended  the  notice  of 
objection  by  adding  the  words,  "and  of  50, 
Nelson-road,  Wimbledon,"  and  he  struck  out  the 
name  of  Thomas  Prescott  from  the  list  subject  to 
a  case  for  the  opinion  of  the  court. 

The  Queen's  Bench  Division  (Lord  Buesell,  C.J. 
and  Lawrance,  J.,  Wills,  J.  dissenting)  held  that 
the  mistake  was  one  which  the  revising  barrister 
ha^i  power  to  amend. 

The  case  is  reported  ante,  p.  24 ;  79  L.  T.  Bep. 
447 ;  (1899)  1  Q.  B.  102. 

The  appellant  appealed. 

By  the  Parliamentary  and  Municipal  Begistra- 
tion  Act  1878  (41  &  42  Vict.  c.  26)  it  is  provided: 

Seot.  28.  A  revisiDg  barrister  shall,  with  respect  to 
the  lists  of  voters  for  a  Parliamentary  borough  .  .  . 
have  the  powers  following :  .  .  .  (2)  He  may  ooneot 
any  mistake  which  is  proved  to  him  to  have  been  made 
in  any  claim  or  notice  of  objection. 

By  the  Begistration  Order  1895,  made  under 
powers  conferred  by  the  County  Electors  Act 
1888  and  the  Local  Government  Act  1888,  a  form 
is  provided  for  a  notice  of  objection  in  respect 
of  the  occupation  franchise  to  be  given  to  the 
person  objected  to.    This  form  ends  thus : 

Dated  the  day  of  18     .      (Signed) 

A.  B.  of  [place  of  abode"}  on  the  list  of  Parliamentary 
electors  [and  county  electors  or  bargeasea]  for  the  parish 
[or  towoahip]  of 
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Daldy  for  the  appellant. — The  reyiaing  barrister 
had  no  power  to  amend.  The  incorrect  statement 
of  the  objector's  place  of  abode  was  not  a  mistake. 
The  objector  knew  perfectly  well  what  he  was 
patting  down  in  the  form,  and  pnrposelj  gave 
ms  business  address.  This  is  a  case  of  an  omis- 
sion of  something  required  by  the  statutory  form, 
and  is  distioguishable  from  a  case  of  insufficient 
deficription  which  has  been  held  capable  of  amend- 
ment: 

James  y.  HowaHK  5  C.  P.  Div.  225. 
In  one  case  it  has  been  held  by  a  divisional  court 
that  the  omission  to  give  any  plaoe  of  abode  was 
a  mistake  which  the  revising  barrister  could 
amend,  but  it  is  submitted  that  case  went  too  far 
and  ought  to  be  overruled : 

Adams  v.  Bostock,  45  L.  T.  Bep.  443  ;  8  Q.  B.  Div. 
259. 

It  has  been  held  that  the  omission  of  the  date  from 
a  notice  of  objection  invalidates  it  so  that  the  notice 
cannot  be  amended : 

Freeman  v.  Newman,  51  L.  T.  Bep.  396 ;  12  Q.  B. 
Div.  373. 

This  is  not  a  case  where  the  information  intended 
to  be  conveyed  was  given,  though  in  an  imperfect 
manner,  as  in 

BcUen  v.  Southall,  15  Q.  B.  Div.  461. 

The  next  two  cases  were  not  cases  of  amendment, 
because  in  both  cases  the  revising:  barrister  held 
the  notice  of  objection  was  good,  but  they  show 
that  in  the  present  case  no  amendment  ought  to 
be  allowed : 

Hwniphrey  v.  Earle,  58  L.  T.  Bep.  403 ;  20  Q.  B. 

Div.  294 ; 
Wood  V.  Chandler,  20  Q.  B.  Div.  297. 

The  objector's  mistake  in  the  present  case  arose 
from  the  view  he  took  of  the  law ;  such  a  mistake 
cannot  be  amended : 

Bridges  v.  MiUer,  58  L.  T.  Bep.  405 ;  20  Q.  B.  Div. 
287. 

The  omission  of  the  date  of  attestation  in  a  notice 
of  claim  delivered  by  a  lodger  claimant  has  been 
held  fatal : 

Smith  V.  Chandler,  60  L.  T.  Bep.  327 ;  22  Q.  B. 
Div.  208. 

In  Hicks  v.  Stohes  (1893)  1  Q.  B.  124)  the  court 
held  that  the  notice  of  objection  was  good,  and 
did  not  require  amendment.    The  last  case  is 

Sandford  v.  Beal,  73  L.  T.  Bep.  406. 

There  an  amendment  was  allowed,  but  Lord 
Bnssell,  C.J.  said  the  mistake  was  not  made  by 
design.  Here  the  objector  knew  quite  well  that 
the  address  he  put  on  the  notice  of  objection  was 
not  his  pla6e  ox  abode.  He  must  be  taKen  to  have 
known  uie  law. 

Lawless  for  the  respondent  was  not  called  upon. 

LiKDLET,  M.It. — ^I  have  not  the  slightest  doubt 
that  the  revisinff  barrister  had  power  to  amend 
this  notice  of  objection.  It  is  only  by  Act  of 
Parliament  that  a  revising  barrister  has  any 
power  of  amendment,  and  in  the  case  now  before 
us  the  Act  which  is  applicable  is  the  Parlia- 
mentary and  Municipal  Registration  Act  1878. 
By  sect  28,  sub- sect.  2,  of  that  Act,  a  revising 
harrister  "  may  correct  any  mistake  which  is  proved 
to  him  to  have  been  made  in  any  claim  or  notice 
of  objection."  The  revising  barrister  found  that 
as  a  fact  Presoott  was  not  entitled  to  a  vote ;  that 


is  to  say,  the  objection  made  to  his  being  on  the 
list  of  voters  was  a  good  one,  subject  only  to 
this,  that  in  form  it  was  open  to  remark  because 
the  objector,  instead  of  givins  after  his  name  at 
the  end  of  the  objection  his  place  of  abode  which 
as  appears  from  the  overseers'  list  was  at 
WimDledon,  had  given  his  business  address  in 
Drury-lane,  within  the  borough.  It  is  plain  how 
it  happened  that  he  gave  his  business  address 
instep  of  his  place  of  abode.  The  objection  was 
made  on  a  printed  form  which  ends  "(feigned, 
A.  B.  of  on    the    list   of    Parliamentary 

electors  and  burgesses."  The  objector  ought  to 
have  filled  in  the  blank  with  his  plaoe  of  abode, 
but  it  appears  that  he  thought  he  ought  to  give 
his  addi^ess  within  the  borough,  and  so  he  put  in 
his  business  address.  There  was  no  idea  of 
deception  on  his  part.  No  one  was  misled  by 
what  he  did.  The  revising  barrister  in  the  exercise 
of  his  discretion  amended  the  notice  of  objection 
by  adding  the  objector's  place  of  abode.  The 
only  question  for  our  consideration  is  whether 
the  revising  barrister  had  power  to  do  that.  The 
Queen's  Bench  Division  held  that  the  barrister 
had  power.  Wills,  J.  dissenting  fi*om  the  judg- 
ments of  Lord  Russell,  U.J.  and  Lawrance,  J> 
I  cannot  agree  with  the  judgment  of  Wills,  J., 
and  I  think  the  poiut  is  not  a  difficult  one.  In 
construing  an  Act  such  as  this  which  gives  a 
revising  barrister  power  to  amend,  I  think  the 
court  uiould  be  slow  to  hold  that  in  any  par- 
ticular case  that  may  arise  the  barrister  has  not 
power  to  amend,  and  if  he  has  that  power  the 
court  should  not  differ  from  him  on  a  question  of 
discretion.  I  do  not  think  any  of  the  cases  cited  on 
behalf  of  the  appellant  show  that  the  barrister 
had  no  power  to  aniend  in  this  case.  Of  the 
cases  cited  I  think  only  two  have  any  bearing 
upon  the  point.  In  Bridaes  v.  Miller  {uhi  sup.) 
the  court  held  that  the  objection  was  radically 
bad,  that  in  fact  it  was  no  objection  at  all. 
Therefore  they  held  that  the  revising  barrister 
had  no  ^wer  to  amend  in  such  a  way  aa  to  put 
in  an  objection  which  the  objector  himself  had 
not  put  in.  The  decision  seems  to  me  sensible 
enough,  and  I  have  nothing  to  say  against  it. 
The  other  case  was  Smith  v.  Chandler  (uhi  sup,). 
The  ratio  decidendi  there  was  that  the  Parlia- 
mentary form  of  claim  for  lodgers  was  deliberately 
not  used ;  that  the  claimant  had  deliberately  used 
another  form  which  omitted  something  contained 
in  the  statutory  form.  The  claim  was  held  bad 
on  that  ground.  In  the  case  before  us  now  the 
objection  is  a  good  one,  except  so  far  as  regards 
the  address  there  given.  I  think  that  the  revising 
barrister  had  power  to  amend  that,  and  this  app^ 
must  be  dismissed. 

Smith,  L.J. — ^I  am  entirely  of  the  same 
opinion.  It  seems  to  me  that  sect.  28,  sub- sect.  2» 
was  passed  for  the  express  purpose  of  curing 
blunders  such  as  the  objector  nas  made  here. 
The  substance  of  the  objection  was  good,  because 
when  it  had  been  amended  the  barrister  struck 
the  appellant's  name  out  of  the  list  of  voters. 
Now  the  Act  of  Parliament  says  that  the  revising 
barrister  may  correct  '*any"  mistake.  Why 
should  we  try  and  cut  down  that  provision  and 
say  that  the  barrister  may  correct  only  "  some " 
mistakes  P  No  injustice  will  be  done  by  amending 
this  notice  of  objection.  In  the  Divisional  Court 
WiUs,  J.  says  he  thinks  that  the  objector  did  not 
make  a  "  mist<ike."    He  says :  '*  I  think  it  is  a 
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mistake  within  that  section  if  a  man  says  one 
thing  meaning  to  say  another ;  but  that  it  is  not  a 
mismke  if  he  deliberately  says  a  thing  meaning  to 
say  it,  aJthongh  he  has  been  induced  to  say  it 
by  erroneous  reasoning."  I  think  that  what  the 
objector  did  here  was  a  "mistake."  The  sta- 
tutory form  of  notice  of  objection  ends,  "  (signed) 
A.  B.  of  ."     I  think  that    the  objector's 

putting  down  his  business  address  inten- 
tionally when  he  ought  properly  to  have  given 
his  place  of  abode,  was  a  mistake  or  blunder  well 
within  the  purview  of  the  Act. 

RoiMK.  L.  J.-I  agree.        ^^^  dismUsed. 

Solicitors  for  the  appellant,  Ayrton,  BUcoe,  and 
^Barclay. 

Solicitors  for  the  respondent,  Troutheek  and  Co. 


HIGH    COURT    OF    JUSTICE. 

OHANOBRT   DIVISION 

July  25,  26,  and  Aug,  2, 18^. 

(Before  Cozbnb-Habdy,  J.) 

Llandudno  Urban  District  Council  r. 

Woods,  (a) 

Toreskore — Seaside  toum — Lease  by  Crown  to 
local  authority — Bight  of  preaching  on  heach-^ 
Declaration  ofplaintiffe"  right  toforhid^Injunc^ 
tion  refused. 

The  foreshore  is  not  a  highway  in  the  full  sense  of 
the  word,  and  the  public  have  no  right  at  common 
law  to  enter  upon  it,  when  dry,  except  for  the 
purposes  of  navigation  or  fishing. 

More  extensive  rights  may  be  acquired  by  custom 
or  prescription,  but  the  existence  of  such  rights 
vriU  not  be  presumed,  and  must  be  strictly 
proved. 

Blundell  v.  Catterall  (5  B.  &  Aid.  268)  followed. 

The  plaintiffs,  as  lessees  from  the  Crown  of  the 
foreshore  at  Llandudno,  sought  to  restrain  a 
clergyman  of  the  Church  of  England  from  hold- 
ing services  and  delivering  lectures  and  addresses 
on  the  becuih. 

Held,  that  the  plaintiffs  were  entitled  to  a  declara- 
tion  that  the  defendant  wcus  not  entitled  to  do 
so  vnthotU  their  consent,  but  that  the  occasion 
was  too  trivial  to  induce  the  court  to  grant  an 
injunction. 

This  action  raised  the  question  of  the  rights  of 
the  public  over  the  foreshore. 

By  an  indenture  of  lease,  the  foreshore  of  the 
town  of  Llandudno  was  demised  hj  the  Grown 
to  the  plaintiffs'  predecessors  in  title  for  a  term  of 
years  expiring  in  Oct.  1901. 

The  plaintiffs  had  also  jurisdiction  over  the 
promenade,  for  the  regulation  of  which  they  had, 
with  the  sanction  of  the  Local  Government  Board, 
made  certain  bye-laws. 

The  defendant  was  a  clergyman  of  the  Church 
of  England,  and  was  carrying  on  an  anti- 
Ritualistic  crusade  in  North  Wales,  in  the  course 
of  which  he  visited  Llandudno,  and  in  July  1898 
he  requested  the  plaintiffs  to  allow  him  to  hold 
religious  services  on  the  promenade  and  fore- 
shore, which  was  refused.  Nevertheless,  he  held 
meetings  on  the  promenade,  and  was  convicted 

(a)  Reported  by  A.  L.  Morris,  Esq. .  Barrister-at-Law. 


before  the  magistrates  of  committing  a  breach  of 
the  bye-laws,  and  fined. 

Immediately  after  the  conviction,  the  defendant 
beg^  to  hold  meeting^  and  deliver  addresses  on 
the  beach  or  foreshore. 

The  plaintiffs  alleged  that  the  matter  and 
manner  of  the  defendant's  addresses  gave  offence 
to  the  inhabitants  and  visitors  of  the  town ;  that 
larce  crowds  assembled  and  angry  dLscussions 
took  place,  and  that  the  meeting^  seriously  inter- 
fered with  the  free  use  and  ordinary  enjoyment 
by  the  public  of  the  beach  and  foreshore,  and  they 
brought  this  action  claiming  a  declaration  tha^ 
the  defendant  was  not  entitled  without  their 
consent  to  hold  meetings  or  deliver  addresses, 
lectures,  or  sermons  on  any  part  of  the  foreshore, 
and  an  injunction  to  restrain  him  from  so  doing. 

An  interim  injunction  was  obtained  in  Aug. 
1898,  and  the  action  now  came  on  for  trial,  the 
defendant  contending  that  he  had  a  right  as  a 
member  of  the  public  to  do  as  he  had  done. 

Eve,  Q.C.  and  E.  P.  Heuntt  for  the  plaintiffs.— 
We  admit  that  there  has  been  a  limited  dedica- 
tion, and  that  the  public  have  a  right  of  passing 
and  repassing  along  the  foreshore,  but  that  does 
not  give  the  right  for  which  the  defendant  con- 
tends. The  onus  is  upon  him  to  show  a  user  for 
a  long  time,  capable  of  a  lesal  origin.  In  BlundeU 
V.  CatteraU  (5  B.  &  Aid.  268)  it  was  decided  that 
the  public  have  no  common  law  right  of  bathing 
in  the  sea,  or  of  crossing  the  foreshore  to  get  at  it, 
and  this  was  followed  in 

Mace  V.  Philcox,  9  L.  T.  Bep.  766  ;  15  C.  B.  N.  S. 
600. 

In  Ex  parte  Lewis  (59  L.  T.  Ben.  338;  21  Q.  B. 
Div.  191)  it  was  laid  down  that  the  dedication  of 
Trafalgar-square  for  a  public  right  of  passage  did 
not  confer  a  right  to  holdpublic  meetmgs  there. 
In  Attomey-Oeneral  v.  Wright  (77  L.  T.  Rep. 
295 ;  (1897)  2  Q.  B.  318)  the  phuntiffs  proved  an 
immemorisil  user  of  the  foreshore  for  the  purpose 
of  fixing  moorings,  while  in  the  present  case  the 
plaintiffs  have  never  permitted  preachinjg,  though 
they  have  allowed  children's  services.  They  idso 
referred  to  Callis  on  Sewers,  2nd  edit.,  pp.  54-5, 
and  to  the  Encyclopaedia  of  the  Laws  of  England, 
tit.  Foreshore. 


Defendant  in  person. 


Cur.  adv.  vuU. 


Aug.  2. — Cozens-Habdt,  J. — The  plaintiffs 
have,  in  respect  of  the  promenade  at  Llandudno, 
by  virtue  of  bye-laws  approved  by  the  Local 
Government  Board  in  1878,  the  right  of  prevent- 
ing any  public  address  from  being  delivered,  and 
they  took  proceedings  against  the  defendant 
before  the  magistrates  for  breach  of  these  bye- 
laws.  This  action  in  no  way  relates  to  the 
promenade.  Between  the  foot  of  the  promenade 
and  the  commencement  of  the  foreshore  is 
a  strip  about  which  I  know  nothing.  The 
defendant  has  sometimes  delivered  a^dresdes 
from  this  strip.  But  this  action  in  no  way 
relates  to  this  strip.  In  June  1898  he  applied 
civilly  to  the  plaintiffs  for  permission  to  nold 
religious  services  on  the  shore.  In  reply  he 
received  the  following  answer:  "Dear  Sir, — 
Your  application  for  permission  to  bold  religious 
services  on  the  beach  was  submitted  to  my 
council  this  afternoon,  when  I  was  requested  to 
express  regret  that  they  cannot  aoo*'de  thereto, 
inasmuch  as  rhey  have  granted  a  similar  pririlege 
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to  the  organisation  which  has  heen  in  the  habit 
of  visiting  Llandudno  in  past  years,  and  proposes 
to  oome  again  tnis  season. -^Tours  truly,  Alfbb  d 
OoNOLLT.'*    I  may  observe  that  the  organisation 
referred  to  in  this  letter  is  not  aDtagonistio  to  the 
defendant,  and  that  there  is  ample  spaoe  on  the 
extensive  shore  for  more  than  one  service.    The 
defendant  has  since  held  services  on  the  shore, 
until    he    was   restrained    by    an    interlocutory 
injunction.    The  evidence  satisfies  me  that  there 
was  no  breach  of  the  peace,  no  disorder  worth  men- 
tioninir,  and  no  inconvenience  except  of  the  most 
trivial  kind  to  any  of  the  pnbHc  reporting  to  the 
shore.     It  is,  however,  contended  on  the  part  of 
the  plaintiffs  that  they  are  entitled  as  lessees  to 
the   possession  of  the  foreshore,  and  that    the 
public  have  no  right  at  common  law  to  enter  upon 
the  shore,  when  dry,  except  for  the  purposes  of 
navigation  or  fishing.   I  think  I  am  bound  by  the 
decision  of  the  majority  of  the  judges  of  the 
Court  of  King's  Bench  in  1821  in  Blundell  v. 
CatteraU  (5  B.  &  Aid.  268)  to  hold  that  in  strict 
law  this  proposition  is  well  founded.     The  public 
are  not  entitled  to  cross  the  shore  even  for  pur- 
poses of  bathing  or  amusement.    The  sands  on 
the  seashore  are  not  to  be  regarded  as  in  the  full 
sense  of  the  word  a  highway.    A  more  extensive 
right  may  possibly  have  been  gained  by  pre- 
scription or  by  custom  either  by  individusls  or  by 
the    permanent    or    temporary    inhabitants    of 
Llandudno,  but  the  existence  of  this  more  exten- 
sive right  must  be  proved,  and  will  not  be  pre- 
sumed in  the  absence  of  proof.    The  plaintifiEs 
have  therefore,  prima  facte,  a  right  to  treat  every 
bather,  everv  nursemaid  with  a   perambulator, 
every  boy  riding  a  donkey,  and  every  preacher  on 
the  shore  at  Llandudno  as  a  trespasser.    In  the 
present  case  there  is  no  evidence  from  which  I  can 
find  the  existence  of  a  legal  usage  or  custom 
entitling  the  defendant  to  deliver  sermons  or 
addresses  on  the  shore  at  Llandudno.    The  defen- 
dant seems  to  imagine  that  his  position   as  a 
dergyman  of  the  Established  Church,  bound  to 
preach  the  Grospel  both  in  season  and  out  of 
season,   ^ves  him    some   special   and   peculiar 
rights.    It  is  needless  for  me  to  say  that  this  con- 
tention cannot  for  one  moment  be  maintained.    I 
must  treat  the  defendant  precisely  as  I  should 
treat   a   B.oman    Catholic    priest,   a    Methot^ist 
preacher,  or  a  Salvation  Army  captain.      This 
court  has  nothing  to  do  with  the  truth  or  false- 
hood of  the  doctrines  which  the  defendant  has 
preached.    I  feel  bound  to  say  that  I  consider 
this  action  wholly  unnecessary,  and  one  which 
ought  not  to  have  been  brought.    It  is  no  part  of 
the  duty  of  the  council,  as  lessees  from  the  Crown 
for  an  unexpire'd  term  of  two  years,  to  prevent  a 
harmless  user  of  the  shore.    There  are  persons 
who  derive  satisfaction  from   listening   to  the 
addresses    of    the   defendant,   and  the    defen- 
dant derives  satisfaction  from   delivering  these 
addresses.    I  cannot  conceive  why  they  should  be 
deprived  of  this  innooent  pleasure.     Nobody  is 
obliged  to  listen;    nobody   is    molested.     This 
action  is  an  attempt  to  assert  rights  which  the 
Crown  would    never    have  thought  of   putting 
forward,  and  which  are  in  no  way  necessary  for 
the  peace  and  good  order  of  the  town  of  Llan- 
dadxib.    Charges  have  been  made   against  the 
defendant  in  the  pleadines  and  in  the  evidence  for 
which  there  is  no  justification.    I  cannot  refuse 
to  make  a  declaration  that  the  defendant  is  not 
Mao.  Ca8.— Vol.  XIX. 


entitled  without  the  consent  of  the  plaintiffs  to 
hold  meetings  or  deliver  addresses,  lectures,  or 
sermons  on  any  part  of  the  foreshore  in  lease 
from  the  Crown.  But  I  decline  to  go  fuither. 
I  decline  to  grant  an  injunction.  That  is  a 
formidable  legal  weapon  which  ought  to  be 
reserved  for  less  trivial  occasions,  and  I  make  no 
order  as  to  costs. 

Solicitors  for  plaintiffs,  Belfrage  and  Co.,  agents 
for  Chamberlain  and  JoKuBon,  Llandudno. 
Solicitor  for  defendant,  /.  Girdlestane. 


QUEEN'S   BENCH   DIVISION. 

Apnl  24,  25,  26,  27,  and  28, 1899. 

(Before  Phillimobe,  J.) 

Ttnb  Impboyemekt  Commissionbbs  V,  Imbib 

AND    OTHBBS;    ATTOBNBTGeNEBAL    V.    TyNB 

Impboyemekt  Commissionbbs  (a) 

Pier  constructed  under  statutory  povoers — Bight  of 
way — Bight  to  stray  on  and  off  pier — Bights  of 
bathing,  fishing,  arid  other  purposes  of  recreation 
— Dedication — Lost  grant— Evidence  of  user — 
Intention — Obstructions  and  interruptions. 

The  plaintiffs,  the  Improvement  Commissioners  of 
the  river  T.,  acquired  certain  lands  and  con- 
stmcted  a  pier  under  statutory  powers,  the  work 
being  done  at  intervals  between  the  years  1854 
and  1891.  The  public  were  in  the  hahit  of  using 
the  pier  as  a  promenade  and  for  various  purposes 
of  pleasure  and  recreation,  and  the  plaintiffs 
alleged  that  they  never  desired  nor  intended  to 
prevent  the  public  from  so  using  it  as  a  matter 
of  favour.  Finding,  however,  that  a  claim  as 
of  right  was  being  set  up,  the  plaintiffs  on  the 
2\st  Dec.  1^1  placed  barriers  across  the  landward 
end  of  the  pier,  and  ordered  the  pier  to  be  closed 
for  twenty-four  hours.  Thereupon  the  mayor  and 
other  officers  of  the  adjoining  borough  of  8.  8., 
being  refused  admission,  broke  down  the  barriers 
and  also  certain  permaneni  gates  across  the 
pier.  The  plaintiffs  now  sued  them  for  the  tres- 
pass. At  the  same  time  an  action  was  brot^ht 
against  the  commissioners  in  the  name  of  the 
Attorney  -  General  alleging  that  the  said  pier 
and  the  several  parts  thereof  had  been  from  time 
to  tims  dedicated  to  the  use  of  and  accepted  by 
the  public  as  a  common  and  public  highway,  and 
had  been  and  were  used  by  the  public  for  the 
purposes  of  boating,  bathing,  fishing,  embarking, 
disembarking,  recreation,  and  other  lawful  pur- 
poses {with  power  to  stray  on  and  off  the  sands 
at  the  side  of  the  pier),  and  alleging,  in  the 
alternative,  a  lost  grant  to  the  mayor,  aldermen, 
and  burgesses  of  8.  8.  for  the  benefit  of  themselves 
and  the  inhabitants  of  8.  8.,  and  claiming  a 
declaration  that  the  public  and  the  inhabitants 
of  8. 8.  were  entitled  to  exercise  su^h  right  of  way 
and  sv^h  other  rights. 

Held,  (1)  that  a  right  of  way  could  exist  over  a 
structure  erected  under  statutory  powers,  and 
(2)  that  an  owner  might  dedicate  his  land  for 
purposes  of  recreation ;  but  (3)  that  a  licence  to 
stray  on  and  off  aright  of  way  required  such  a  case 
to  prove  it  that  it  could  practically  never  be 
proved;  and  (4)  that  the  plea  of  a  lost  grant 
could  not  be  maintained. 

Held,  on  the  facts,  that  the  various  obstructions 

(a)  Beporoid  by  J.  Andilbw  Stbahah,  Esq  ,  Barrister- ftt-i.aw. 
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erected  from  time  to  time  by  the  plaintiffs  with 
the  object  of  saving^  their  rights  had  been  a 
suficient  assertion  of  their  rights. 
Reld  also,  on  the  facts,  that  the  plaintiffs  must 
be  presumed  to  have  dedicated  a  simple  right  of 
way  within  certain  assigned  limits., 

Thesb  two  actions,  which  were  tried  together, 
rais(>d  substantially  the  same  issne — whether  the 
public  were  or  were  not  entitled  as  of  right  to  vse 
the  pier  on  the  south  side  of  the  mouth  of  the 
river  Tyne  for  a  promenade  and  for  bathing, 
fishing,  and  other  purposes  of  recreation. 

The  Tjne  Improvement  Commissioners  were 
first  constituted  as  an  uniooorporated  body  by 
the  River  Tyne  Improvement  Act  1850.  By  the 
Tyne  Improvement  Act  1852  the  commissioners 
were  empowered  to  make  aod  maintain  the  piers, 
works,  and  conveniences  therein  mentioned,  and 
to  purchase  and  use  such  of  the  lands  referred 
to  in  the  Act  as  phould  be  necessary  for  f^uch 
purposes.  By  the  Tyne  Improvement  Act  1857 
it  was  enacted  {inter  alia)  that  the  commissioners 
for  the  time  being  should  be  a  body  corporate, 
and  should  continue  possessed  of  all  lanas  and 
properties  acquired  under  the  previous  Act.  In 
exercise  of  the  powers  conferred  on  them  by  the 
Act  of  1852.  the  oommissioneri*  took  (among  other 
lands)  certain  lands,  iocluding  both  foreshore  and 
uninclosed  land  above  the  foreshore,  in  the  parish 
of  South  Shields,  which  were  conveyed  to  the 
oommissioners  in  1854  by  the  Dean  and  Chapter 
of  Durham.  In  1854,  in  pursuance  of  the  same 
powers,  the  commissioners  commenced  and  thence- 
forward proceeded  with  and  in  1895  finally  com- 
pltoted  the  construction  of  a  breakwater  for 
improving  and  protecting  the  navigation  of  the 
river  Tyne,  called  the  "  South  Pier,*'  which  com- 
mences near  the  bottom  of  a  public  street  called 
**  Ocean-road,*'  in  the  borough  of  South  Shields, 
and  runs  thence  in  a  north-easterly  or  easterly 
direction  first  upon  the  uninclosed  land  above  the 
foreshore,  then  upon  the  foreshore,  and  then 
beyond  the  foreshore  into  the  high  sea.  The 
shore  end  of  the  pier  is  connected  with  Ocean-road 
by  a  public  way  called  **  Pier  Parade."  The  total 
length  of  the  pier  is  about  one  mile,  and  it  is 
constructed  of  concrete  blocks,  and  the  top  is 
cemented  so  as  to  form  a  level  promenade  about 
21ft.  wide. 

A  fuller  description  of  the  pier  will  be  found 
at  the  beginning  of  the  judgment  of  Phllli- 
more,  J. 

In  the  firbt  action  the  Tjne  Improvement 
Commissioners  alleged  that  the  defendants,  the 
then  mayor,  town  clerk,  borough  surveyor,  and  a 
number  of  the  town  council  of  South  Shields,  on 
the  21st  Dec.  1897,  by  themselves  or  their  agents, 
and  purporting  to  act  on  behalf  of  the  town 
council  of  South  Shields,  wrongfully  broke  and 
entered  upon  the  South  Pier,  and  pulled  down 
ceitain  barriers  lawfully  erected  by  the  plaintiffs, 
and  broke  open  gates,  and  trespassed  on  the  pier, 
and  the  plaintiffs  claimed  damages  for  the  alleged 
trespass,  and  a  declaration  that  no  public  right 
of  way  exists  on  or  over  the  pier  or  any  part 
thereof. 

In  the  second  action,  in  which  the  Attorney- 
General  at  the  relation  of  the  mayor,  aldermen, 
and  burgesses  of  South  Shields  and  the  mayor, 
aldermen,  and  burgesses  were  plaintiffs  and  the 
Tyne  Improvement  Commissioners  were  defen- 


dants, the  following  were  the  material  paragraphs 
in  the  statement  of  claim : 

10.  The  said  oommissioiiers  have  at  various  plaoea 
along  the  said  pier  plaoed  steps  for  oommunioation  with 
the  sands  above  high-water  mark  and  with  the  foreshore 
and  with  the  hi^h  sea,  and  at  one  part  of  the  said  pier 
they  have  oonstraoted  a  landing  plaoe  for  ferry  boats 
plying  on  the  said  river  Tyne.  Seats  and  other  ooii<- 
venienoea  for  the  nae  of  the  pnblio  have  alno  from  time 
time  been  plaoed  on  the  said  pier,  some  by  the  said 
oommiAsioners  and  others  by  the  plaintiffs,  the  said 
mayor,  aldermen,  and  borgeases. 

11.  The  said  pier  and  the  several  parts  thereof  have 
from  time  to  time  as  and  when  each  several  parts  have 
been  completed  been  dedicated  to  the  nse  of  and  accepted 
by  the  public  ae  and  the  same  were  at  the  time  of  the 
defendants'  acta  hereinafter  complained  of  and  are  now 
a  common  and  pablic  highway,  and  have  been  and  are 
n«ed  by  the  pnhlic  for  the  parposes  of  boating,  bathing, 
fiehing,  embarking,  disembarking,  recreation,  and  other 
lawfnl  purposes  as  a  common  and  public  highway  for 
going.  returniDg,  passing,  and  repassing  from  and  to  South 
Shields  to  and  from  the  sands  (both  foreshore  and 
uninclosed  land  above  the  same),  and  to  and  from  the 
high  sea  and  the  pier  end  and  the  said  steps  and  landing 
pl«ee,  and  also  from  and  to  one  part  of  the  sands  (both 
foreshore  and  uninelosed  land)  to  and  from  another  part 
thereof  and  as  a  public  way  or  place  for  walking  to  and 
fro  on  the  said  pier,  and  such  user  by  the  pablic  has 
existed  without  interruption  as  to  the  greater  jmrt  of 
the  said  pier  for  more  than  thirty  years,  as  to  a  large 
part  thereof  for  more  than  forty  years,  and  as  to  the 
whole  thereof  for  more  than  three  years  last  past. 

12.  The  sands  (including  both  foreshore  and  un- 
inclosed land  above  the  same)  have  always  been  and  are  a 
common  and  public  ancient  highway  and  have  always 
been  and  are  used  by  the  public  for  the  purposes  of 
boatiDg,  bathing,  fishing,  embarking,  dis<>mbarkingy 
recreation,  and  other  lawfnl  purposes  as  such  highway 
for  going,  returning,  passing,  and  repassing  from  and  to 
South  Shields  to  and  from  the  high  sea  and  from  and  to 
one  part  of  the  sands  to  and  from  another  part  thereof 
without  interruption  (except  so-far,  if  at  all,  as  the  pUeing 
thereon  of  the  said  pier  was  or  is  an  interruption),  and  the 
plaintiffs  will  contend  that  whether  there  has  or  has  nofi 
been  any  such  dedication  as  aforesaid  the  rights  of  the 
public  over  and  in  respect  of  the  site  of  the  said  pier 
and  particularly  so  much  thereof  as  forms  part  of  the 
sands  (whether  foreabore  or  nniijoloaed  land)  have  re- 
mained and  remain  in  force,  and  that  the  public  are 
entitled  to  exercise  auoh  rights  on  and  over  the  said  pier 
except  so  far  (f  at  all)  as  the  same  ri^chts  may  be  incon- 
sistent with  the  purposes  for  whioh  the  said  pier  was 
authorised  to  be  oons^ructei. 

13.  The  plaintiffs,  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  South  Shields,  in  the  alternative  further 
say  that  before  the  acts  of  the  defendants  hereinafter 
complained  of  by  a  deed  which  has  been  lost  or  deetroyed 
by  accident  the  defendants  granted  to  the  plaintilFs,  the 
said  mayor,  aldermen,  and  bnrgestes,*  their  snooessors 
and  assigns,  for  the  benefit  of  themselves  and  the  inhabi- 
tants of  the  said  boroogh  for  the  purposna  of  boating, 
bathing,  fishing,  embarking,  disembarking,  Teoreation» 
and  other  lawful  purposes  the  right  to  use  the  said  pier 
as  a  way  far  goiog,  returning,  passing,  and  repassing 
from  and  to  South  Shields  to  and  from  the  sands  (both 
foreshore  and  uninclosed  land  above  the  same)  and  to  and 
from  the  high  sea  and  the  pier  end  and  the  said  steps 
and  landing  plaoe  and  also  from  and  to  one  part  of  the 
sands  (both  foreshore  and  uninclosed  land)  to  and  from 
another  part  thereof  and  for  walking  to  and  fro  on  the 
said  pier. 

14.  On  the  2l8t  Dec.  1897  the  defendants  wrongfully 
obstructed  the  said  public  way  over  the  said  pier  by 
placing  and  until  the  same  were  removed  by  the 
plaintiffs,    the  said    mayor,   aldermen,    and  burgesses, 
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muntaining  on  the  said  pier  within  the  uud  pariah  or 
townahip  of  South  Sbielda  certain  barrioades,  and  the 
defendants  deny  that  there  is  auy  pnblio  right  of 
way  or  other  public  right  o^er  the  aaid  pier  or  any 
part  thereof,  and  they  threaten  and  intend  nnlena 
teetrained  by  thia  honourable  court  again  to  place  bar- 
ricadea  on  the  said  pier  and  thereby  to  obetmoc  the  B^id 
way.  The  defendants  on  the  3rd  Not.  1898,  at  a  meeting 
of  their  body,  passed  a  resolution  to  the  efffccc  that  bar- 
ricades should  again  be  placed  on  the  «>aid  pier  for  the 
purpose  of  obatmctiog  the  said  way,  and  in  consequence 
of  such  resolutiim  the  plainttifs,  the  said  mayor,  alder- 
men, and  burgesses,  a^ked  the  defendants  to  give  an 
undertaking  not  to  place  any  barricade  on  the  said 
pier,  but  the  defendants  refused  to  giye  any  such 
undertaking. 

And  the  pbuntiffs  claimed  a  declaration  that 
there  is  a  public  right  of  way  on  and  over  the 
pier  and  every  part  thereof,  a  declaration  (in  the 
alternative)  that  the  mayor,  aldermen,  and  bar- 
gesees  and  the  inhabittinte  of  Soath  Shields  are 
entitled  to  use  the  pier  for  the  several  purposes 
mentioned  in  paragraph  13  of  the  statement  of 
claim,  and  an  injunction  to  restrain  the  defen- 
dants from  obstructing  or  interfering  with  the 
alleged  right  of  way  or  with  the  use  of  the  pier 
for  any  of  the  purposes  mentioned. 

The  corporation  of  South  Shields  relied 
upon  the  following  specific  acts  of  dedication : 
(1)  The  laying  out  of  the  top  of  the  pier  as  a 
convenient  promenade  from  time  to  time  in  and 
between  the  years  1854  to  1895  as  and  when  the 
several  parts  of  the  pier  were  completed ;  (2)  the 
laying  out  and  making  in  conjunction  with  the 
corporation  of  the  roadway  known  as  Pier  Parade, 
from  Ocean- road  to  the  pier,  in  or  about  the  year 
1863 ;  (3)  the  providing  of  seats  and  conveniences 
for  the  pablic  at  various  places  along  the  pier  at 
various  times  between  1854  and  lo95 ;   (4)  the 

Providing  of  steps  on  the  pier  for  communication 
y  the  public  with  the  sands  adjoining  the  pi<»r 
between  the  years  1854  and  1895  an  and  when 
the  building  of  the  pier  advanced  to  the  respec- 
tive places  where  the  said  steps  are  now  situate ; 
(5)  the  providing  of  steps,  seats,  and  a  platform 
for  public  bathing,  as  to  the  steps  between  the 
years  1854  and  1895,  and  a^  to  the  seats  and  plat- 
form between  the  years  1860  and  1895;  (6)  the 
construction  of  a  landing  place  for  ferry  boats 
f^  „  «.  H.»  T^.  £  „,  ^  ««  ,«. 

The  Tyne  Improvement  Commissioners,  in  their 
defence  in  the  second  action,  denied  that  the 
pier  or  any  part  thereof  had  ever  been  dedicated 
to  the  use  of  or  accented  by  the  public,  and 
alleged  that  the  user  by  the  public  had  been 
permissive  only  and  not  as  oi  right,  and  for 
purposes  of  recreation  only  and  not  for  the 
purpose  of  passing  from  one  public  place  to 
another.  They  further  alleged  that,  if  prior  to 
the  making  of  the  pier  the  site  thereof  or  any 
part  was  a  common  and  public  ancient  highway 
over  which  the  public  had  any  rights,  such  rights 
was  extinguished  by  the  erection  of  the  pier 
under  statute^  powers.  They  also  relied  upon 
various  acts  of  interruption  and  obstruction,  the 
evidence  as  to  which  was  briefly  as  follows :  In 
1872  gates  (called  the  "  outer  gates  ")  were  erected 
on  the  pier  at  a  distance  of  3250ft.  from  the  land- 
ward end,  bearing  a  notice,  "The  public  not 
allowed  to  pass  this  ga^e."  As  the  pier  advanced, 
these  gates  were  moved  seaward— in  1884  to 
3700ft.,  in  1889  to  4400ft.  (always  from  the  land- 


ward end),  where  they  still  remain.  In  1896,  on 
the  completion  of  the  lighthouse,  the  commis- 
sioners passed  a  resolution  to  open  these  gates 
from  sunrise  to  sunset,  '*  with  the  reservation  of 
all  the  rights  of  the  commissioners,  and  during 
their  pleasure."  In  1886  other  gates  (known  as 
the  "storm  gates")  were  put  up,  after  the  life 
brigade  had  made  representotions  that  their  work 
was  impeded  by  the  public.  These  gates  were 
closed  in  time  of  storm,  sometimes  for  a  period  of 
two  days,  at  the  discretion  of  the  commissioners. 
In  1862,  upon  the  occasion  of  Mr.  Gladstone 
visiting  the  pier,  it  was  closed  for  some  hours. 
In  1875  Gapt.  Boyton  displayed  his  diving  dress 
from  the  pier,  and  a  part  was  reserved  for  persons 
who  paid  Is.  each.  In  Dec.  1879  the  pier  was 
closed  for  twenty-four  houn*,  *zpressly  to  Bave 
the  rights  of  the  commissioners,  by  a  barrier 
placed  1429ft.  from  the  landward  end.  In  Dec. 
1891  and  Oct  1896  this  was  repeated,  the  barriers 
being  respectively  1000ft.  from  the  landward  end, 
and  at  tne  end  itself.  On  the  latter  occasion 
guns  were  being  fired  during  a  part  of  the  day 
from  a  battery  near  the  pier.  In  1885  the  pier 
was  closed  for  forty-eight  hours  in  order  to 
get  a  mammoth  crane  into  position.  On  the 
21st  Dec.  1897  the  commissioners  placed  barriers 
across  the  landward  end  -of  the  pier,  and  it 
was  in  respect  of  the  breaking  down  of  these 
that  the  commissioners  brought  this  action  for 
trespass. 

The  other  material  facts  sufficiently  appear  from 
the  judgment  of  Phillimore,  J. 

Asquith,  Q.G.  {Lawson  Walton,  Q.C.,  Manisty, 
and  Lawrance  with  him)  for  the  plaintiffs. — Toe 
objects  which  the  erection  of  the  pier  was  de- 
signed to  effect — the  improvement  of  navigation, 
and  the  providing  of  better  facilities  for  saving 
life  in  case  of  shipwreck — are  inconsistent  with 
the  idea  of  dedication  to  the  public.  For  the 
due  performance  of  their  duties  it  was  and 
is  essential  that  the  commissioners  should 
retain  in  their  own  hands  the  control  of  the  use 
of  the  pier  from  time  to  time.  Such  use  as 
it  is  now  suggested  the  public  have  acquired 
would  be  entirely  incompatible  with  the  proper 
performance  of  those  duties.  The  existence  of 
the  storm  gates  is  inconsiBtent  with  any  such 
right  as  is  now  claiojed.  They  were  put  up  for 
the  express  purpose  of  excluding  the  public  from 
the  pier  on  the  seaward  side  of  the  gates,  in  times 
of  storm,  when  the  lifeboat  had  to  be  brought 
out  to  assist  ships  in  distress.  Moreover,  it  would 
have  been  ultra  vires  on  the  part  of  the  commis- 
siouers  to  dedicate  the  pier  as  a  highway,  or  for 
any  of  the  other  purposes  suggested.  The  con- 
struction of  the  pier  under  statutory  powers  was  an 
authorised  interference  with  the  pre-existing  right 
of  way  across  the  sands,  and  must  be  taken  to  Le 
an  interference  with  that  right  by  the  authority 
of  Parliament: 

Corporation  of  Yarmouth  v.  8immon$,  38  L.  T.  Bep. 
881 ;  10  Oh.  Div.  518. 

As  to  the  alleged  acts  of  dedication,  the  pier  was 
constructed  as  a  promenade  because  that  was 
the  most  convenient  form  for  carrying  out  the 
purposes  for  which  it  was  erected.  It  was  not 
that  the  public  might  have  a  promenade,  but  that 
life-saving  operations  might  be  more  efficiently 
performed.     The  seats  and  other  conveniences 


308 


MAGISTRATES'  CASES. 


Q.B.]  Ttmb  Imfboyembnt  Commbs.  v.Imbib;  Att.-Gbn.  v.Tynb  Impbotbmbnt  Gommbs.  [Q.B. 


were  no  doubt  erected  for  the  use  of  the  public, 
but  not  with  any  intention  of  dedication.  Lastly, 
the  pier  is  not  a  highway  leading  to  the  sea — ^there 
is  a  lighthouse  and  a  platform  and  railings  at  the 
end.  What  is  claimed  by  tbe  public  is  a  mere 
jus  spatiandi,  vihich  is  unknown  to  English  law. 
The  plea  of  a  lost  grant  is  a  mere  invention  of  the 
pleader. 

Bohson,  Q.C.  (Sir  E,  Clarice,  Q.G.  and  0.  James 
with  him)  for  the  defendants. — What  we  claim  is 
a  right  of  way,  not  unqualified,  but  subject  to 
the  performance  by  the  commissioners  of  their 
necessary  functions.  It  is  suggested  by  the 
other  side  that  there  cannot  be  a  dedication  of 
a  structure  of  this  sort — ^a  structure  made  under 
statutory  powers.  Two  cases  are  decisive  in 
my  favour  on  that  point.  The  first  is  Grand 
Junction  Canal  Company  v.  Feity  (59  L.  T.  Bep 
404,  767 ;  21  Q.  B.  Div.  273).  the  headnote  of 
which  reads:  *'  Land  acquired  by  a  company 
under  an  Act  of  Parliament  for  the  purposes  of 
tbeir  undertaking  as  specified  by  such  Act  may  be 
dedicated  by  them  as  a  public  highway,  if  such 
use  by  the  public  be  not  incompatible  with  the 
objects  prescribed  by  the  Act " — following  Bex  v. 
Leake  (5  B.  &  Ad.  469),  where  it  was  held  that  a 
right  of  way  over  a  draii.  ago  embankment  was  not 
inconsistent  with  the  rights  of  the  drainage 
commissioners.  The  second  case  is  Greenwich 
District  Board  ▼.  Maudslay  (23  L.  T.  Bep.  121 ; 
L.  Rep  5  Q  B.  397),  the  headnote  to  which 
runs :  "  There  is  nothing  inconsistent  with  the 
purposes  of  a  sea  or  river  wall  or  embankment, 
erected  to  protect  neighbouring  lands,  in  a  right 
of  way  along  the  surface ;  and  the  same  evidence 
of  user  will  raise  a  presumption  of  a  dedication 
of  a  right  of  way  by  the  owner  of  the  soil  in  the 
ca^e  of  such  an  embankment  as  in  any  other  case 
of  uninterj  upted  and  open  user  by  the  public.'*  In 
his  judgment  in  that  case  Gockbum,  C.J.  lays  it 
down  that  if  the  Commissioners  of  Sewers — the 
public  body  corresponding  to  the  commissioners 
in  this  case— had  found  it  necessary  for  the  main- 
tenaLce  of  the  sea  wall,  or  for  any  other  public 
purposes  for  which  they  were  formed,  to  obstruct 
the  right  of  way,  the  fact  that  they  possess  that 
power  so  as  to  obstruct  that  right  was  not  incon- 
sistent with  the  right  itself.  Consequently  in 
this  case  the  storm  gates  ai*e  not  inconsistent 
with  the  right  claimed  by  the  public,  but  are,  as 
a  matter  of  fact,  an  instance  in  which  that  right 
is  beiug  protected.  [Phillimobb,  J. — The  only 
effect  of  the  pier  being  an  artificial  structure  is 
that  it  would  take  a  great  deal  more  to  prove 
dedi  ation.]  The  same  remark  would  apply  to  in- 
teri'uptions  as  well, and  greater  qualifications  m^y 
be  expected  on  the  right  of  way.  Then  it  is  con- 
tended that  this  pier  cannot  be  regarded  as  a 
highway,  because  it  leads  nowhere,  bt  cause  it 
does  not  go  from  one  point  to  another,  and  that 
consequently  a  right  of  way  along  it  cannot  be 
dedicated  or  acquired  by  user.  My  Huswer  to  that 
is,  firet,  that  the  pier  leads  from  the  town  to  the 
greatest  of  all  highways,  the  sea — the  steps  leadiog 
down  to  the  sea  prove  that,  and  there  is  no  struc- 
tural interruption  to  access  to  the  steps;  and, 
secondly,  that  a  pleasure  promenade  can  be  ac- 
quii*ed  by  user  to  the  end  of  the  pier  and  back 
again  :  (see  the  dicta  of  Wills,  J.  in  Eyre  v.  New 
Forest  Highway  Board,  56  J.  P.  517).  [Philh- 
HOBE,  J.  referred  to  Bailey  v.  Jamieson  (34  L.  T. 
Rep.  62 ;  1  C.  P.  Div.  329).]   At  any  rate,  there  is 


no  authority  sAainst  the  proposition  that  yon  m«y 
have  a  right  of  way  merely  for  purposes  of  recrea- 
tion and  pleasure.  There  is  no  case  which  says 
that  the  same  user  which,  when  adopted  for  pur- 
poses of  business,  gives  a  right,  does  not  give  an 
equal  right  when  adopted  for  purposes  of  pleasure. 
The  law  cannot  draw  a  distinction  unless  it  looks 
into  the  motives  of  the  user,  and  thit  the  law 
refuses  to  do.  The  user  is  the  sole  question. 
[Phtllimobe,  J.  referred  to  Harrison  v.  Duke 
of  Butland  (68  L.  T.  Bep.  35 ;  (1893)  1  Q.  B. 
146).]  Passing  and  repassing  along  a  highway 
without  any  particular  terminus,  but  merbiy  for 
the  purpose  of  recreation,  cannot  be  differentiated 
in  piinciple  from  the  ordinary  user.  Lastly,  on  the 
facte,  the  obstructioDS  were  not  properly  brought 
to  thi  notice  of  the  people  of  South  Shields  (see 
the  judgment  of  Loni  ilfenyon  in  Daniel  ▼.  Norths 
11  East) ;  an  occasional  barrier  is  not  sufficient 
when  the  public  have  been  in  the  habit,  as 
here,  of  freely  using  the  pier  for  over  twenty 
years. 

Asquith,  Q.C.,  for  the  plaintiffs,  in  reply. — 
From  the  legal  point  of  view,  three  questions  arise 
in  this  case :  (1)  Has  the  user  been  precarious  or 
of  right  P  (2)  Assuming  that  the  evidence  shows 
that  there  has  been  a  user,  not  precarious,  but  as 
of  right,  has  ib  been  a  user  of  the  pier  as  a  high- 
way r  (3)  If,  although  a  user  imder  a  claim  of  right, 
it  has  been  a  user  of  the  pier,  not  as  a  highway, 
but  for  other  purposes,  such  as  recreation,  has  it 
been  such  a  user  as  to  give  rise  to  any  legal  risht? 
As  to  the  first  question,  Parke,  B.  says  in  Poole  v. 
Hushinson  (11  M.  &  W.  830) :  "  In  order  to  con- 
stitute a  valid  dedication  to  the  public  of  a  high- 
way by  the  owner  of  the  soil,  it  is  clearly  settled 
that  there  must  be  an  intention  to  dedicate, 
there  must  be  an  animus  dedicandi,  of  which 
the  user  by  the  public  is  evidence  and  no  more; 
and  a  single  act  of  interruption  b^  the  owner  is  of 
much  more  weight,  upon  a  question  of  intention, 
than  many  acts  of  enjoyment."  Both  in  Bex  v. 
Leake  (sup.)  and  in  Greenwich  Board  of  Works 
V.  Maudslay  (sup.)  the  com-t  drew  the  inference, 
from  the  fact  that  the  Drainage  Commissioners 
had  for  such  a  length  of  time  not  found  it  neces- 
sary to  interrupt  the  public  enjoyment,  that  t^e 
peif  ormance  of  their  statutory  duties  could  not  be 
incompatible  with  the  maintenance  of  the  status 
quo.  Dui  in  this  case  it  would  be  perfectly  com- 
petent  for  the  Tyne  Commissioners  to  alter  at 
any  time  the  nature  and  even  the  position  of  their 
pier.  Mercer  v.  Woodgate  (21  L.  T.  Rep.  458; 
L.  Bep.  5  Q.  B.  26)  is  no  doubt  an  authority  thac 
a  right  of  way  may  be  dedicated  subject  to  the 
right  of  resumption  on  the  part  of  the  owner 
which  the  ploughing  up  of  the  footpath  involves, 
but  in  that  case  the  rignt  of  way  was  never  reaUy 
suspendf  d — the  public  could  always  walk  over  the 
part  that  was  ploughed  up.  There  is  no  case  in 
which,  when  it  has  been  shown  that  there  was.  as 
h'-re,  a  n-current  exclusion  of  the  public,  user  has 
been  he  d  to  give  rise  to  the  inference  of  dedica- 
tion. I  submit  that  it  is  impossible  for  the  public 
to  acquire  by  user  over  a  structure  of  this  kind 
rights  so  eztent»ive  that  they  may  interfere  with 
the  performance  by  the  commissioners  of  the  very 
purposes  for  which  they  were  constituted,  and  for 
which  the  structure  was  ^i^cted.  The  user  must 
be  taken  to  be  wholly  permissive.  As  to  the 
second  and  third  questions,  there  are  none  of  the 
necessary  legal  ingredients  here  of  a  right  of  way. 
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The  ueer  shown  is  only  a  nser  for  the  purposes  of 
recreation.  This  point  was  discuBsed  with  re- 
ference to  the  user  of  a  river  in  Bourke  v.  Davis 
(62  L.  T.  Rep.  34 ;  44  Oh.  Div.  110),  where  Kay,  J. 
held  that  a  right  of  recreation  by  castom  npon  the 
land  of  another  cannot  exist  as  a  right  in  the 
pabiic  generally,  bat  mast  be  confined  to  the  in- 
habitants of  a  particalar  district.  Here,  as  the 
pier  is  quite  modi>m,  no  such  custom  can  be 
proved  Bohinaony,  Cownen  Local  Board  (62  L.  J. 
619,  Q.  B.)  is  also  analogous,  where  Bruce,  J. 
deolin«-d  to  find  a  grant  by  an  owner  to  the 
public  of  a  right  of  walking  all  over  the  surface 
of  his  land.  The  result  of  the  cases  is  that  there 
can  be  no  dedication  to  the  poblic  generally 
merely  for  purposes  of  recreation — that  can 
only  arise  from  express  gnjit.  Lastly,  the  point 
that  the  interruptions  and  obstructions  were  not 
properly  brought  to  the  notice  of  the  peoj^le  of 
South  Shields  is  immaterial — the  sole  question  is 
intention. 

Phillimobe,  J.  began  his  judgment  with  a 
reference  to  the  nature  of  the  two  actions,  aad 
continued : — Now,  the  history  of  the  case  may  be 
shortly  dealt  with.  The  Tyne  Commission  was 
established  by  statute  in  1850,  and  among  the 
oonstitnents  of  that  commission  were  three  repre- 
sentatives of  the  corporation  of  South  Shields. 
By  the  Act  of  1852  they  were  enabled  to  establish 
piers  on  the  north  and  south  sides  at  the  end  of 
the  river  I'y  ne,  and,  by  a  conyeyanoe  from  the  Dean 
and  Chapter  of  Durham  in  1854,  the  Tyne  Com- 
mission acquired  a  considerable  number  of  acres  of 
ground,  peirtly  of  rough  ground  adjacent  to  the 
shore,  and  partly  foreshore  between  high-water 
mark  and  low- water  mark,  in  which  the  dean  and 
chapter  have  or  claim  the  freehold — sufficient 
on  which  to  build  this  pier  and  to  make  a  yard 
for  the  purposes  of  their  lo<^  railway.  The 
progress  of  the  pier  was  slow,  especially  in  the 
first  year,  and  it  was  not  finished  till  1891,  the 
liffhthouse  at  the  end  not  being  finished  till  1895. 
Now,  the  nature  of  the  structure,  so  far  as  I 
understand  it,  is  this:  It  is  or  was  a  raised 
road  starting  level  with  the  soil  where  it  adjoined 
the  land  and  rising  above  the  surrounding  laud, 
as  the  Itfid  falls  away  or  slopes  towards  Sie  sea, 
and  finally  it  runs  oat  as  a  great  embankment 
into  the  sea  itself.  Probably  there  has  always 
been  a  di^erence  in  the  level  of  the  soil  on  the 
north  and  south  s5des  of  the  pier,  but  at  aoy  rate 
since  the  pier  hus  been  erected  there  has  been  a 
great  accretion  of  soil  on  both  sides,  and  especially 
upon  the  south  side,  which  has  made  the  levels 
veiy  diffeient  from  wbat  they  were  at  first.  I 
onderstand  from  the  evidence  that,  first  beginning 
probably  at  nothing,  it  very  soon  bad  on  the  north 
side  a  drop  of  two  or  three  feet.  That  drop  became 
greater  till  it  was  a  wall  nine  or  ten  feet  high, 
preventing  by  its  own  height  anybody  getting 
upon  the  pier  from  the  adjacent  sand  on  the  north 
side.  There  is  no  rail  or  parapet  on  the  north 
side,  as  I  understand,  till  we  get  to  the  part  where 
the  pier  itself  rtins  into  the  sea,  where  a  rail  was 
provided  in  later  years  for  the  protection  of 
persons  lawfully  using  the  pier.  On  the  north 
sidfa  there  are  yariotui  s'eps  leading  to  the  sea, 
and  there  is  a  floating  landing  stage.  On  the 
south  side,  where  the  land  is  higher,  there  is  a 
iencing  starting  from  the  landward  end  till  the 
road  reaches  what  is  called  the  railway  yard, 
which  is  apparently  an  open  yard  in  which  there 


are  a  certain  number  of  shops  or  structures  and 
two  lines  of  rails,  where  the  rail  ruoning  across 
the  face  of  the  sea  diverges  so  as  to  go  up  the 
pier ;  and  where  those  nuls  run  there  is  a  con- 
siderable open  space  oyer  which  the  public  can 
walk,  and  in  face  have  walked,  from  the  sand  on 
to  the  pier,  and  from  the  pier  on  to  the  sand. 
Then  we  come  on  that  side  to  a  place  where  what 
is  called  a  bathing  platform  has  been  made — a 
oiuseway  which  is  now  almost  silted  up.  Then 
we  come  to  the  Life  Brigade  House,  then  to  a 
small  break — ^about  two  fret — in  the  parapet,  and 
then  to  a  continuous  parapet  on  the  south  side, 
except  where  it  is  broken  by  two  sets  of  steps,  the 
set  furthest  seaward  leading  to  a  urinal  and  closet, 
and  not  to  the  sea.  Across  this  pier  there  are  two 
permanent  sets  of  gates — the  storm  gates  nearest 
the  land  and  the  seaward  or  oater  gates,  which 
haye  been  moyed  from  time  to  time  to  their 
present  position,  which  they  assumed  in  1896. 
Pri  marily  the  pier  is  a  break  water.  It  was  not  con- 
structed to  be  a  landing  quay  or  to  be  a  promenade. 
[His  Lordship  then  described  the  circumstances 
which  led  to  the  present  litigation,  and  continued :] 
Now,  it  is  said  on  behalf  of  the  corporation  ot 
South  Shields  and  of  the  individtial  members  of 
that  corporation,  who  appear  as  defendants  in 
this  action,  and  as  relators  in  the  cross-action, 
and  whom  1  will  speak  of  in  future  as  the  corpo- 
ration, because  they  represent  the  public  in  their 
general  capacity — it  is  said  by  them  that  this 
pier  has  been  dedicated  for  its  whole  length  by 
the  commissioners  as  a  highway  for  members  of 
the  public  seeking  to  pass  and  repass  from  the 
land  to  the  end  of  the  pier,  and  from  the  land  to 
the  yarioas  steps  leading  to  the  sea,  and  on  to  the 
sea  itself ;  and  it  is  farther  claimed  that  the  pier 
has  been  dedicated  for  other  purposes,  yiz., 
purposes  of  fishing  and  bathing  and  recreation, 
either  by  a  dedication  or  by  a  lost  grant.  [His 
Lordship  then  enumerated  the  instances  of  dedica- 
tion which  were  relied  on.]  Now,  I  had  better 
deal  next  with  the  law  upon  this  question,  and  1 
first  propose  to  deal  with  the  plea  of  the  pleader 
in  the  Chancery  action  of  a  lost  grant.  Now,  not 
forgetting  the  decision  of  the  House  of  Lords  in 
QoodnMin  v.  Mayor  of  Salbash  (48  L.  T.  Bep.  239 ; 
7  App.  Cas.  633),  1  intend  to  adopt  and  follow  the 
course  of  reasoning  which  Sir  G.  Jessel  adopted 
in  the  second  report  of  the  case  of  Chilton  v. 
Corporation  of  London  (38  L.  T.  Rep.  498 ;  7  Ch. 
Diy.  735),  where  he  comments  on  a  Crown  lost 
grant  in  Willingale  y.  Maitland  (L.  Bep.  3  Eq. 
1^).  In  cases  of  modem  memory,  and  in  cases 
,  4Pating  to  public  offices  where  a  record  is  or 
ought  to  be  strictly  preserved,  it  would  be  ridi- 
culous as  a  matter  of  fact,  unless  one  is  driyen  to 
it  as  a  matter  of  law,  to  fiud  such  a  lost  grant.  I 
am  satisfied  there  was  no  sach  grant,  and  I 
farther  think  that  such  a  grant  could  not  have 
been  made,  because  I  think  such  a  grant  woald 
have  been  ultra  vires  on  the  part  of  the  Tyne 
Commissioners,  and  would  have  been  interfering 
with  the  public  rights,  for  which  they  existed, 
and  for  which  they  levied  rates.  It  would  be 
unduly  tying  their  hands,  and  I  decline  to  find 
that  there  is  any  such  lost  grant.  But  possibly 
all  the  rights  claimed,  and  I  think  almost  certainly 
many  of  them,  can  be  claimed  without  a  grant 
as  a  matter  of  dedication.  I  am  inclined  to  think 
that  dedication  to  the  public  is  not  restricted  to 
the  commonest  form  of  dedication,  whiuh  is  that 
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of  a  road  over  the  soil  as  a  highway.  I  have 
mentioned  in  the  oonrse  of  the  argument,  and  I 
now  mention  again,  that  very  remancable  dedica- 
tion hj  whioh,  until  we  come  to  modem  statutes, 
the  freehold  of  the  soil  of  churches  and  conse- 
crated graveyards  was  conceived  to  pass  out  of 
the  original  landlord,  where,  it  is  difficult  to  say — 
in  some  cases  to  the  parson,  and  in  some  cases  to 
a  corporate  body  such  as  the  dean  and  chapter. 
I  would  mention  only  one  thing  more  with  regard 
to  that  dedication,  that  it  is  constantly  attended 
with  qualifications  and  reservations,  as  to  which 
we  get  many  examples  in  the  curioas  cases  as  to 
the  rights  in  what  are  called  lesser  chancels,  or 
side  aisles.  I  go  further.  I  have  had  very  of toi, 
having  been  for  some  years  the  chairman  of  a 
parish  council,  to  consider  the  title  to,  or  right  of 
user  of,  roadside  ponds,  and  the  view  I  have  long 
formed,  and  shall  nold  till  otherwise  corrected,  is 
that  at  any  mte,  although  the  soil  of  these  ponds 
probably  belongs  to  the  lord  of  the  manor  or  to 
the  adjacent  l^downer,  there  is  a  dedication  of 
the  right  of  using  these  ponds,  not  to  the 
parishioners  only,  but  to  the  whole  of  the  public 
—a  dedication  which  can  only  be  supported  in  a 
few  other  cases  besides  rights  of  way  which  can 
be  dedicated  by  the  owner  of  the  sou.  And  the 
same  thing  apruies  to  sprioes — ^though  there  may 
be  some  question  of  the  right  of  the  parishioners 
or  of  the  public  in  that  case — and  the  natual  basins 
of  springs.  I  therefore,  for  the  purposes  of  this 
case,  am  {>repared  to  assume  that  an  owoer  may 
dedicate  his  land  for  use  by  the  public  for  bathing 
and  for  fishing,  and,  if  it  be  not  a  highway,  for 
purposes  of  walking  to  a  point  and  back  again — 
for  example,  walking  to  a  prospect,  which  is  an 
instance  taken  by  Wills,  J.  in  the  case  which  has 
been  referred  to.  Anyhow  there  may  be  a  dedicii- 
tion  of  a  highway  to  a  point  which  is  such  a 
point  as  a  church,  as  in  the  Whitby  case,  or  to 
the  sea,  or  to  a  river.  The  unreported  decision 
which  I  have  referred  to,  in  the  Southampton  case 
twice  tried  at  Winchester,  and  the  Mechfienham 
case  are  the  authorities  for  these  latter  propo- 
sitions. Again,  I  accept  the  defendants'  argu- 
menti,  that  you  can  have  a  right  of  way  over 
an  artificial  structure.  The  cases  of  Grand 
Junction  Canal  v.  Fettv  (sup.)*  Greenwich  Board 
V.  Maudslay  (sup.),  and  Bex  v.  Leake  (sup.)  all 
go  to  that  point,  even  though  that  artificial 
structure  is  made  under  statutory  powers  and  by 
a  public  body.  But  when  I  have  said  that,  I  must 
make  these  two  or  three  observations.  First  of  all, 
if  there  can  be  in  law  such  a  dedication  as  I  have 
Bugf^osted  for  other  purposes  than  that  of  a  high- 
way, it  is  rather  difficult  to  prove,  and  would 
require  very  conclusive  evidenc*^.  Again,  if  the 
hiKhwav  cliumed  is  over  something  built  out  of 
public  funds,  it  requires  considerable  evidence  to 
prove  that  there  has  bt^en  dedication,  and  still 
more  evidence  to  prove  that  there  has  been  a 
dedication  if  there  is  the  remotest  chance  of  the 
highway  iaterfering  at  all  with  the  primary  use 
of  the  structure ;  and,  further,  as  between  the  two 
possible  views,  the  one  that  there  has  been  a 
dedication  by  an  owner  of  his  land  for  such 
purposes  as  bathing,  fiohing,  and  recreation,  and 
the  other  view  that  the  whole  thing  has  been 
permissive,  there  is  a  strong  probabilty  that  the 
user  is  permissive  rather  than  of  right.  In  fact, 
to  put  it  shortly,  the  very  largeness  of  the  defen- 
dants'  claim  militates   exceedingly  against   its 


being  proved.  They  would  be  in  a  bmI er  and  an 
easier  position,  if  they  were  claiming  merely  a 
right  of  way  to  go  to  the  end  of  the  pier  or  to  the 
last  gates  and  back  again,  than  they  are  now  in, 
claiming,  as  they  do,  tbe  right  to  sit  upon  the 
pier,  to  observe,  in  crowds,  races  from  it  at 
regattas  and  galas,  to  fish  and  bathe  from  it,  and 
so  on.  There  is  ooe  other  qualification — ^if  it  is  a 
dedication,  it  is  admitted  that  it  is  a  dedication 
subject  to  a  great  number  of  qualifications  and 
limitations.  Such  a  qualification  as  the  repair  of 
a  highway  is,  of  course,  always  understood  with 
everv  highway,  but  here  the  matter  must  go 
further.  There  must  be  repair,  not  merely  of 
the  part  over  which  the  highway  is  claimed, 
but  repair  of  the  lighthouse  and  various  other 
ancillairy  structures,  and,  if  the  highway  is  not 
to  the  end,  repair  of  that  part  of  thn  pier  which 
is  beyond  the  nigh  way.  Again,  here  it  is  obvious 
that  for  many  purposes  in  connection  with  ship- 
wrecks and  other  matters,  the  whole  of  the 
highvray  must  be  stopped  to  the  public,  and  the 
commissioners  have  also  the  power  of  running 
their  trucks  along  it — all  of  whioh  are  great 
interferences  with  the  public  right.  In  fact,  when 
I  have  said  all  these  things  it  comes  to  this,  that 
there  mt^  be  such  a  dedication  from  my  point  of 
view,  if  I  am  right  in  law,  as  the  principal  defen- 
dants contend  for,  bat,  if  so,  this  is  a  case  the 
like  of  which  in  all  its  various  qualities  has  never 
been  found  in  tbe  books.  Now  I  want  to  say  a 
few  words  with  regard  to  the  specific  instances  of 
dedication.  With  regard  to  the  promenade,  no 
doubt  it  has  been  very  largely  used  by  the  people 
of  South  Shields,  and  has  been  extended  with  the 
knowledge  that  the  people  would  use  it,  and  with 
the  intention  that  they  should  use  it;  but  the 
original  purpose  of  the  promenade,  I  am  satisfied, 
was  not  for  the  purpose  of  a  promenade,  but 
because  it  was  considered  as  the  best  mode  of 
oonstruoting  the  pier,  and  to  enable  the  commis- 
sioners' own  servants  to  get  more  easily  from  one 
end  of  the  pier  to  the  other.  With  regard  to  the 
conveniences,  the  urinal  and  the  seats,  they  stand 
on  the  same  footing.  They  ars  no  doubt  very 
strong  examples  of  the  extent  to  which  the  user 
is  contemplated  by  the  commissioners,  but»  if  one 
comes  to  the  conclusion  that  the  whole  user  is  by 
permission,  it  is  only  a  further  example,  so  to 
speak,  of  generosity,  that  the  landlord  not  merely 
allows  the  public  to  stand  and  walk  upon  hu 
land,  but  gives  them  certain  assistance  when  they 
come  to  do  it.  When  one  thinks  of  the  great 
number  of  estates  which  are  open  to  the  public 
on  certain  days  of  the  week,  and  remembers  that 
they  are  constantly  accompanied  b^  all  sorts 
of  provisions  to  facilitate  picnicking  by  the 
public,  one  is  not  surprised  that  uie  land- 
owner  should  go  so  far  as  the  Tyne  Commis- 
sioners appear  to  have  gone  in  this  case.  As 
for  the  storm  gates  and  rails,  I  agree  with  Mr. 
Asquith  that,  at  any  rate  with  regard  to  the  storm 
gates,  it  is  almost  a  grotesque  inversion  of  the 
facts  to  regard  those  acts  as  evidences  of  dedica- 
tion to  the  public.  Storm  gates  are  put  up  there 
to  prevent  the  public  from  entering  for  a  con- 
siderable portion  of  the  time.  I  will  deal  with 
them  a  moment  later  when  I  deal  with  the  obstruc- 
tions. The  rails  are  no  doubt  useful  to  the  public ; 
but  they  were  clearly  asked  for  by,  and  put  up  for 
the  sake  of,  the  Life  Brigade  and  those  exercising 
operations  in  saving  life.    The  steps  and  user  of 
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the  steps  have  been  very  much  insisted  on.    Well, 
it  is  obvious  tbat  some  steps  are  wanted  to  enable 
the  oommissioners'  servants  to  land,  and  it  is 
farther  obvions  that  steps  most  be  there  for  pur- 
poses of  common  humanity.    I  reoollect  no  pier, 
and  I  have  seen  many,  which  had  not  some  means 
hy  which  boats  in  danger  of  sinking,  or  people 
who  were  found  in  the  sea  swimming  by  some 
aocideot,  would  not  find  an  imppuetrabJe  wall 
which  they  could  not  ascend.     All  such  piers 
have  some  place  of  access  by  which  people  can  be 
saved.    With  revard  to  the  primary  purpose  of 
this  pier,  to  prevent  shipwreck  and  to  save  ships 
coming  into    the   Tyne   from    the  tempestuous 
character  of  the  North  Sea  in  many  months  of 
the  ynur,  it  would  be  only  reasonable  that  there 
shoidd  be  a  considerable  number  of  steps  along 
this  great  range  >  of  pier.     No  doubt  they  have 
been  very  largely  used,  and  permitted  to  be  Tery 
krgely  used,  by  boats  of  all  kinds,  and  I  will  only 
say  with  regard  to  that,  that  Uie  user  by  the 
South  Shields  pleasure  boats  is,  I  think,  perfectly 
consistent  with  the  fact  that  there  has  been  no 
dedication  to  the  public.    Now,  apart  from  these 
matters,  the  bathmg,  which,  I  suppose,  implies 
some  amount  of  dressing  and  undressing  upon 
the  steps,  is  clearly  not  a  use  of  the  highway. 
It  can  be  supported,  if  at  all,  only  on  the  ground 
that  there  is  a  much  wider  dedication,    bittmg, 
not  for  the  parpose  of  resting  in  the  course  of  a 
walk,  but  sitting  for  the  purpose  of  watching 
galas  and   regattas,  instructed  as  I  am  by  the 
aecision  of  the  Court  of  Appeal  in  HcmrUon  v. 
Buke  of  Butland  (irup.),  I  must  consider  to  be  an 
act  of  trespass,  if  this  is  a  highway  and  nothing 
more.    The  spying  by  pilots,  again,  is  not  the  use 
of  a  highway,  and,  moreover,  with  regard  to  that, 
it  is  a  spying  upon  the  far  end  of  uie  pier — the 
seaward  side  of  the  pier  gates,  which,  for  reasons 
I  will  give  by- and- by,  I  am  very  positive  is  not  a 
highway.     With  regard  to  the  oatbing,  I  have 
made  my  remark   on  it;  but  I  may   obserre 
that  the  commissioners  exercised  one  act  of  oon- 
trol,  for  they  restricted  it  within  certain  hours 
which,  if  it  is  a  general  user,  they  would  be  unable 
to  do.    Now,  these  being  the  acts  of  user  relied 
on,  I  come  to  consider  the  plaintiffs*  case  and  the 
cases  of  obstruction;  and,  as  I  have  intimated 
abeady  in  the  course  of  the  argument,  I  do  not 
desire  to  lay  munh  streas  on  the  interruption  on 
the  occasion  of  Mr  Gladstone's  visit  in  1862,  or 
of  the  Medical  Association's  visit  in  more  recent 
years.    Nor  do  I  think  any  weight  can  be  laid  on 
the  de  facto  obstruction  in  the  case  of  moving  the 
mammoth  crane.    I  do  not  think  much  can  be 
drawn  from  any  of  those  incidents ;  but  I  regard 
the  Boyton  incident,  which  was  in  1875,  in  a  very 
different  light.    There  was  a  public  claim  before- 
hand to  bar  the  pier  against  free  admission,  inti- 
mated by  placards,  and  leading,  according  to  one 
witness  lor  the  defence,  to  some  ffrumblin^  among 
the   inhabitants   of    South    Shields,  which  was 
enforced,  to  what  extent  I  do  not  know.    It  is 
veiy  likely  a  good  many  people,  it  being  a  new 
thing,  were  let  through  the  barrier;  bat  I  have 
no  doubt  that  there  was  a  barrier,  and  I  have  no 
doubt  that  a  great  man^  people,  or  some  people, 
ware  asked  to  pay  and  did  pay,  and  that  in  that 
way  a  fund  was  raised  to  remunerate  to  some 
extent    Oapt.    Boyton   for   his   exhibition.      It 
appears  that,  besides  paying  himself  a  quit  rent 
or  acknowlegment  of  10s.  to  the  commissioners, 


he  was  charged  with  a  sum  of  upwards  of  4Z.  for 
the  cost  of  the  erection  of  the  barrier.    Where 
that  barrier  was  I  do  not  profess  to  say ;  but  I 
have  come  to  the  conclusion  that  it  was  eome- 
where  landward  of  the  then  position  of  the  sea- 
ward gates,,  the  seaward  gates  then  standing  in 
their  1872  position,  and  the  portion  of  the  pier 
landward  of  those  gates  was  inclosed  and  cut  off 
from  the  public  and  the  public,  or  a  great  number 
of  them,  were  required  to  ^y  a  shilliDg  for  per- 
miEsion  to  pass  tnrough.    That  is  a  very  strong 
aspertion  of  right,  and  it  is  made  all  the  stronger 
by  the  fact  that  the  commit  sioners  did  not  con- 
sider, in  the  first  instance,  whether  or  not  they 
would  make  it,  and  of  course  it  is  made  in  one 
sense  stronger  by  the  fact  tbat  the  commission 
contained  three  representatives  of  South  Stiields 
on  their  body.    And,  regarding  it  quite  separately, 
it  has  this  very  curious  effect,  that  nobodj^  can 
think    after   that   act   that    the   commissioners 
desired  to  make  any  dedication  subsequently — ^the 
dedication  must  be  before  that  time  unless  there 
is  some  very  great  change  in  the  minds  of  the 
commissioners.    Now,  at  that  time  the  1872  gates 
clearly  barred  any  access  except  by  permission, 
and  a  permission  not  easily  granted,  beyond  this 
position.    It  is  therefore  impossible,  in  my  mind, 
to  suppose  that  there  can  be  any  dedication  of 
any  part  of  the  pier  seaward  of  the  position  where 
the  1872  gates  were — that  is,  the  position  which 
they  then  occupied  when  Gapt  Boyton'a  exhibi- 
tion took  place  in  1875.    Now,  the  next  matter  is 
the  storm  gates,  which  were  applied  for  by  the 
Life  Brigade  in  1876,  supported  by  the  Board  of 
Trade  in  1877,  ordered  as  I  understand  it  in  1881, 
and  not  in  fact  put  up  till  after  a  further  calamity 
in  the  year  1886.    I  regard  these  storm  gates  as 
a  very  distinct  act  of  control  over  the  pier.    If 
they  had  been  closed  only  when  the  Life  Brigade 
were  about  to  operate  or  were  operatiog  with 
regard  to  saving  life,  or  when  there  was  imme- 
diate prospect  of  a  wreck,  it  is  possible,  having 
in  view  the  provisions  of  the  Merchant  Shipping 
Act,  that  the  right  to  close  them  even  across  a 
highway  might  have  been  supported  ;  but  it  is  now 
past  question  that  they  have  been  closed  many 
and  many  a  time  when  there  has  been  no  wreck 
and  no  immediate  prospect  of  a  wreck,  and  closed 
for  as  long  as  two  if  non  three  days  together.    It 
is  said  that  that  was  done  as  a  protection  to  the 
public.      No  private  individual  has  a  right  to 
protect  the  public  against  themselves.     If  the 
public  have  a  highway  and  choose  to  walk  along 
it,  a  man  who  bars  that  highway  because  he  thinks 
that  the  public  will  walk  along  it  at  night  and 
fall  into  a  ditch  by  the  side  of  it,  or  down  a  pre- 
cipice, may  do  a  very  kind  and  benevolent  act, 
but  he  is  doing  an  illegal  act  which  subjects  him, 
at  any  rate  if  suflSciently  permanent,  to  an  injunc- 
tion.   I  can  see  that  these  storm  gates,  locked  as 
they  were,  would  have  been  a  legitimate  subject 
of  indictment,  unless  there  were  either  special 
authority  to  lock  them,  or  unless  the  commis- 
sioners were  acting  with  regard   to  their  own 
Property,  which  was  theirs  unqualified  in  any  way. 
'he  ou'er  gates  I  must  deal  with  now,  though  I 
have  more  than  once  referred  to  them  already. 
T^ev  had  until  1896  a  notice  upon  them  that  the 
public  were  not  allowed  to  pass ;  but  in  1892  Mr. 
Scott,  who  was  called  as  a  witness  here  for  the 
d**fendante,  applied  for  permission  to  pass  through 
them  where  they  are  now;    and  in  July  1893 
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the  corporation  asked  for  permission  for  their 
inhabitants  and  thej  were  refused.  The  present 
arrangements  did  not  come  into  force  until  Jan. 
1896,  and  now  there  is  a  notice  on  the  gates  that 
they  are  open  from  sunrise  to  sunset;  but  the 
resolution  that  they  should  be  open  was  distinctly 
passed  by  the  commissioners  reseiTing  their  rights 
and  during  their  pleasure.  As  I  have  said  more 
than  once,  I  cannot  conceive  that  a  right  of  way 
beyond  these  storm  gates  can  be  enforced,  ana, 
that  being  the  case,  aJl  but  the  using  of  the  ulti- 
mate landing  stage  disappears  altogeuier.  So  far 
for  these  obstructions.  Kow  I  come  to  the  barriers 
which  have  been  put  up  from  time  to  time.  It 
may  be  that,  as  one  sees  now,  it  would  have  been 
desirable  that  these  barriers  should  have  been 
closed  longer,  or  at  more  frequent  intervals,  or 
possibly  with  public  notice  that  they  were  going 
to  be  closed.  It  is  very  likely  if  tliat  had  been 
done  that  this  litigation  would  have  been  avoided ; 
but  I  cannot  regard  them  otherwise  than  as  a  dis- 
tinct assertion  by  the  commissioners  of  their  right 
to  stop  up  the  whole  place,  and  only  admit  people 
at  their  pleasure.  In  1879  a  considerable  number 
of  people  certainly  came  to  the  gates  and  cer- 
tainly were  turned  back — ^not  a  gteat  number, 
because  it  was  in  December,  and  a  great  number 
of  people  did  not  use  the  pier  then,  and  because 
the  lo79  banier  was  a  gooa  way  seaward  up  the 
pier,  and  therefore  not  in  a  position  where  it 
would  obstruct  the  bathers  or  obstruct  people 
using  the  bathing  platform  on  the  landwara  side 
of  the  Life  Bri^bde  House,  though  probably  it 
was  put  in  a  position  where  it  would  obstruct 
people  usinff  the  first  steps  on  the  south  side  to 
the  sea.  I  have  no  doubt  it  was  a  barrier  put  up 
by  the  responsible  servants  and  officers  of  the 
commissioners,  and  ratified,  if  not  ordered,  by  the 
commissioners  themselves.  With  regard  to  this, 
as  with  regai'd  to  all  the  other  matters,  I  do  not 
forget  that  the  people  most  interested  are  the 
people  of  South  shields,  and  the  South  Shields 
people  have  three  representatives  on  the  com- 
mission. In  1891  there  was  another  barrier,  but 
it  is  more  difficult  to  say  where  that  barrier  was. 
It  is  clear,  however,  that  it  was  eastward,  and 
some  distance  eastward,  of  the  Life  Brigade 
House.  [His  Lordship  then  discussed  the  evi- 
dence as  to  the  position  of  the  barrier.]  As 
regards  that  barrier,  it  was  certainly  brought  to 
the  attention  of  a  considerable  number  of  people, 
amongst  others  Mr.  Councillor  Stainton  and  Mr. 
Nicholson.  Now,  my  view  of  Mr.  Nicholson's 
evidence  is  that,  on  the  whole,  it  makes  for  the 

SlaintifEs  rather  than  the  defendants.  He  g[oes 
own  with  a  friend  who  wanted  to  see  the  pier ; 
he  unexpectedly  found  a  barrier ;  he  found  nim- 
self  alone  with  his  friend,  there  being  no  crowd  of 
the  public,  and  he  found  one  policeman.  He  said 
to  the  policeman:  "  I  know  all  the  commissioners ; 
you  have  no  business  to  stop  this  way ;  here  is  my 
card,  and  I  am  going  along  it."  He  took  down 
the  top  board,  the  policeman  standing  by,  and  he 
went  to  the  end  and  came  back  and  found  the 
top  board  put  up  again ;  he  took  it  down  again 
and  walked  off.  Then  he  heard  nothing  more 
about  it.  On  the  otiier  hand,  he  did  not  speak 
about  it.  He  made  no  brag  of  what  he  had  done. 
No  doubt  the  policeman  ought  in  his  duty  to  his 
employers  to  have  submitted  Mr.  Nicholson's 
card  to  his  superior  officer,  and  have  told  the 
story ;  but  I  come  to  the  conclusion  that  he  did 


neither  the  one  nor  the  other.  If  Mr.  Nicholson 
had  gone  about  the  town  and  claimed  as  the 
village  Hampden  to  have  withstood  the  tyrant  on 
behalf  of  the  public,  it  would  have  been  a  very 
difficult  matter.  But  in  the  state  in  which  the 
matter  rests,  I  take  it  an  conclusive  evidence  that 
there  was  a  barrier,  and  that  at  any  rate  nobody 
crossed  it  except  Mr.  Nicholson,  and  Mr.  Nichol- 
son only  crosseid  it  because  he  was  a  great  person, 
or  because  his  courage  overpowered  the  resistance 
of  one  policeman  In  1896  we  get  a  very  striking 
fact  Mr.  Stainton,  who  had  been  there  in  1891 
and  made  an  inquiry  and  was  told  that  the 
barrier  was  put  up  to  preserve  the  rights  of  the 
commissioners,  came  again  and  was  told  the  same 
story,  and,  connecting  the  two  together,  he  went 
away.  Alderman  Scott  came  and  asked,  and  was 
told  the  barrier  was  U>  preserve  the  right,  and  he 
went  away.  Those  two  gentlemen,  Ooancillor 
Stainton  and  Alderman  Scott,  held  their  peace 
about  this  matter  apparently  from  1896  till  it  was 
obvious  that  things  were  coming  to  a  crisis. 
That  those  gentlemen  in  that  position,  and  dis- 
charging public  functions,  held  their  peace  and 
did  not  communicate  things  of  that  kind  makes 
me  come  to  the  conclusion  that  the  inhabitants  of 
South  Shields  are  people  whom  it  is  difficult  to 
fix  with  notice.  The  commissioners  did  what 
they  coald,  and  they  did  enough  at  any  rate,  or 
what  would  occur  to  most  reasonable  people  as 
enough,  in  barring  these  places  for  tweniy-fonr 
hourSl  I  think  it  was  quite  enough  to  assert 
their  rights  as  against  the  inhabitants  of  Sonth 
Shields  and  the  public  at  large  to  this  pier. 
The  result  therefore  comes,  so  far,  to  this,  that 
there  has  been  an  obstruction  and  there  has  been 
a  strong  obstruction,  negativing  the  right  of  way, 
if  that  obstruction  has  not  b^n  too  late.  WeU« 
I  see  no  reason  why  I  should  presume  that  at  any 
time  there  has  been  anything  approaching  to  a 
dedication  of  the  pier  from  the  Life  Brigade 
House  seaward.  Certainly  there  was  no  such 
dedication  in  my  opinion  before  the  year  1875, 
and  in  the  years  1875, 1879,  and  1891,  let  alone 
the  year  1896,  there  were  very  distinct  indications 
of  obstruction  negativing  the  right.  At  one  time 
the  claim  of  the  public  at  large  and  the  in- 
habitants of  South  Shields  is  put  as  if  they  had  a 
right  to  walk  over  the  pier  on  to  the  sands  pro- 
miscuously wherever  the  level  of  the  pier  was 
lev^  with  the  sands.  In  my  opinion  the  language 
of  the  Lords  Justices  in  the  case  of  the  Wimbled^ 
and  Putney  Conservators  v.  Dixon  (33  L.  T.  Hep. 
679 ;  1  Ch.  Div.  362)  approving,  with  some  qualifi- 
cation, the  still  stronger  language  of  Sir  G.  Jeesel 
in  the  court  below,  the  language  of  Wills,  J.  in 
Eyre  v.  New  Forest  Highway  JBoard  (sup.),  and 
of  Bruce,  J.  in  Bohinson  v.  Cowpen  Local  Board 
{sup,),  all  point  to  this,  that  such  a  licence  to  stray  is 
one  which,  if  it  can  exist  in  law  at  all,  as  to  which 
there  is  very  great  difficulty,  requires  such  a  case 
to  prove  it  as  that  it  practically  can  never  be 
proved.  Therefore  I  have  had  from  first  to  last 
a  strong  feeling  that  that  part  of  the  daim  of  the 
inhabitants  to  walk  off  and  on  this  pier  wherever 
it  is  level  with  the  sands  is  a  claim  which  cannot 
stand  upon  examination  in  a  court  of  justice.  It 
is  for  that  reason,  amongst  others,  that  I  called 
the  attention  of  Sir  E.  GhLrke  particularly  to  that 
destruction  of  the  side  barrier  in  the  year  1897, 
when  the  final  barrier  to  test  the  question  was  put 
up  and  knocked  down  again.    Assuming  that  the 
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mayor  and  oorporation  had  a  right  to  go  upon  the 
pier  or  pier  road  and  to  progress  along  it  any 
distanoe,  they  had  oerfcainly  only  a  right  to  do  so, 
treating  it  as  a  highway,  and  they  had  no  right  to 
inftist  that  its  sides  shoold  he  bare  so  that  they 
might  walk  ofiE  and  on  the  highway  on  to  the  ad- 
jncent  land  wherever  and  whenever  they  pleased. 
Now  oomes  one  matter  which  has  given  me  a  great 
deal  of  tronble.    Up  to  the  year  1891  the  barriers 
▼ere  all  east  of  the  Life  Brigade  House,  and  in 
1896  the  inner  barrier  was  eastward  of  that  house 
too,  but  in  1896  an  outer  barrier  was  established 
^ery  nearlv,  if  not  quite,  as  far  as  the  barrier 
which  was  Imocked  down  in  1897 — a  barrier  sup- 
ported by  a  rope  at  the  sides  so  as  to  fence  off 
the  road.    That  barrier  was  certainly  an  obstruc- 
tion for  the  whole  distance,  but  what  I  have  been 
in  doubt  about  is  whether  that  barrier  did  not 
come  too  late.    I  have  had  very  great  doubt  about 
the  matter  indeed,  but  upon  the  whole  I  have 
come  to  the  conclusion  that  in  the  year  1870  the 
commissioners  must  be. presumed  to  have  dedi- 
cated a  path  along  the  pier  from  the  town  end  as 
far  as  the  bathing  platform  and  across  this  por- 
tion of  the  sands  on  to  the  sands  still  belonging 
to  the  dean  and  chapter.    Though  that  platform 
was  asked  for  shortly  before  the  corporation  had 
obtained  the  right  to  establish  bathing  from  the 
dean  and  chapter — which.   I    think,    means    to 
establish  not  a  aouse,  but  the  right  of  bathing — 
though  that  platform  was  asked  for  a  month  or 
two  before  the  corporation  got  that  right  to  use 
the  sands  for  bathmg,  still  the  two  things  nearly 
coincided.  •  The  platform  certainly  was  not,  in 
fact,  erected  till  after  the  corporation  had  got  the 
licence  from  the  dean  and  chapter  to  use  the 
adjdcent  sands  for   bathing.     Taking  that  fact 
into  consideration,  and  taking  into  consideration 
the  fact  that  neither  the  1879  nor  the  1891  barriers 
stopped  that,  1  have  come  to  the  conclusion  that 
it  must  be  presumed  that  the  commissioners  dedi- 
cated  a  simple  right  of  way — ^nothing  more ;  not 
a  right  of  way  to  go  on  at  the  side,  but  a  right  of 
way  to  go  on  from  the  Pier  Parade  along  that  part 
of  the  pier  which  reaches  to  the  now  almost  ob- 
scured bathing  causeway  or  platform  and  across 
that  bathing  causeway  or  platform,  and  practically 
to  go  direct  in  a  short  cut  line  across  the  fragment 
of  the  sands,  which  belongs  to  the  commissioners, 
on  to  the  sands  of  the  Dean  and  Chapter  of 
Durham.    1  have  had  very  g^reat  doubt  aoout  it, 
but  I  think  that  by  1870  that  portion  of  the  pier 
had  become  so  nearly  level  with  the  adjacent  soil 
that,  to  all  intents  and  purposes,  it  looked  more 
like  a  road  than  a  pier ;  that  it  was  regarded  as  a 
road,  and  that  the  commissioners,  by  consenting 
to  facilitate,  without  reservation  of  their  rights^ 
the  making  of  the  causeway  or  bathing  plat&rm, 
at  a  time  when  the  town  was  acquiring  by  per- 
miBsion,  at  any  rate,  of  the  dean  and  chapter,  not 
precariously  though  possibly  as  tenants  at  will, 
the  right  to  bathe  on  the  rest  of  the  shore,  must  be 
taken  to  have  granted  a  right  of  way  to  the  dean 
and  chapter's  land  over  that  portion  of  the  pier 
up  to  that  platform.    Therefore  1  have  come  to 
the  conclusion  that  the  principal  barricade  which 
was  at  the  landward  end  in  1897  was  improperly 
erected,   and    was   therefore   properly  knocked 
down;   that  the  side  barricade  was  impit>perly 
knocked  down ;  that  the  barricade  just  below  and 
beyond  the  Yolunteer  Life  Brigade  House  was 
improperly  knocked  down,  and  that  the  storm 
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gates  were  improperly  forced.  [His  Lordship 
concluded  by  giving  judgment  for  the  plaintiffs 
in  the  first  action,  with  408.  damages,  and  granting 
an  injunction  to  restrain  all  the  trt^spasses  com- 
plained of  excf'pt  the  trespass  of  destroying  the 
landward  barrier,  and  by  makim^  a  declaration  in 
the  second  actioa  that  the  public  were  entitled  to 
a  right  of  way  within  the  limits  above  mentioned 
and  no  further,  and  granting  an  injunction 
restraining  the  commissioners  from  barring  that 
portion  of  the  highway.] 

Solicitors  for  the  plaintiffs.  King,  Wigg,  and 
Co.^  for  Clayton  and  Uibson,  Newcastle-on-Tyne. 

Solicitors  for  the  defendants,  Speechly,  Mum- 
ford,  and  Rogers,  for  J,  Moore  Hayton,  Town 
Clerk,  South  Shields. 


Wednesday,  May  31,  1899. 

(Before  Day  and  Lawbancb,  JJ.) 

Dillon  (app.)  v,  Masquis  of  Bath  (resp.).  (a) 

Revenue — Licence  for  male  servant — "  Gardener  "— 
"  Under-gardener  '* — Employed  **in  any  capacity 
involving  the  duties  "  of  gardener  or  under ' 
gardener — Spade  work  in  garden — 32  &  33  Vict. 
c.  14,  ss.  18, 19  (3). 

Whether  a  workman  employed  all  his  time  in 
working  in  a  garden  is  or  is  not  a  gardener  or 
under-gardener  or  a  person  employed  in  any 
capacity  involving  the  duties  of  a  gardener  or 
under-gardener  within  22  A  dS  Vict.  c.  14,  ss.  18, 
19  (3),  is  a  question  of  fact  to  be  decided  by  the 
justices  on  the  evidence  submitted  to  them. 

The  mere  employment  in  a  garden  of  a  man  doing 
work  which  a  single  -  handed  gardener  would 
have  to  do  does  not  necessarily  m^ke  the  man  a 
gardener,  and  justices,  in  deciding  the  point,  are 
entitled  to  consider  whether  or  not  the  work 
done  by  him  is  work  for  the  proper  execution  of 
which  skill  in  gardening  is  required. 

Appeal  bv  case  stated  from  the  decision  of  the 
justices  oi  the  county  of  Wilts  dismissing  an 
information  laid  by  the  appellant,  ar  officer  of 
Inland  Revenue,  under  32  &  33  Yict.  c.  14. 

32  &  33  Vict.  c.  14 : 

Sect.  18.  On  and  after  tho  let  day  of  January  1870 
there  shall  be  granted,  charged,  levied,  and  paid  .  .  . 
the  following  duties,  that  ia  to  say :  For  every  male 
servant  fifteen  shilliDge.     .    .     . 

Sect.  19  (3).  The  term  "male  servant "  means  and 
inolades  any  male  servant  employed  either  wholly  or 
partially  in  any  of  the  following  capacities,  that  is  to  say, 
.  .  .  gardener,  under-gardener  ...  or  in  any 
capacity  involving  the  duties  of  any  of  the  above 
descriptions  of  servauts,  by  whatever  style  the  person 
acting  in  such  capacity  may  be  called. 

Sect.  25  imposes  a  penalty  for  breach  of  the  Act. 

On  the  29th  Dec.  1898  the  information  before- 
mentioned  was  laid  by  the  appellant  on  behalf  of 
Her  Majesty  by  order  of  the  Gommis-4ioners  of 
Inland  Revenue  against  the  respondent  charging 
the  respondent  that  he,  on  the  ^Oth  Dec.  1898,  at 
Longleat,  in  the  county  of  Wilts,  did  employ 
divers,  to  wit,  fifty,  male  servants,  for  the  employ- 
ing of  each  of  whom  a  licence  was  required  by 
the  statute  in  that  behalf,  and  bein^  a  greater 
number  of  male  servants  than  he  was  authorised 
to  employ  by  any  licence  or  licences  granted 
under  the  said  statute,  the  respondent  being  then 

(a)  Beported  by  J.  Ahdrsw  Steahah,  Esq.,  Barriater-at-Law. 
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and  there  authorised  by  licence  and  licences  nnd«»r 
the  said  statnte  to  employ  thirty-eisht  male 
servants  only,  contrary  to  the  form  of  ^e  statute 
in  that  case  made  and  provided. 

From  the  evidence  given  before  the  justices  it 
appeared  thst  the  gardens  about  Longleat  consist 
of  nine  acres  of  kitchen  garden,  four  to  five  acres 
of  flower  gardens  and  lawns,  and  about  one  and  a 
half  miles  of  pleasure  wa.ks.  There  is  a  vinery 
about  210ft.  by  SOft.  There  is  also  a  peach 
house  about  157ft.  by  18ft.  There  are  three 
glasshouses  for  cucumbers,  melons,  tomatoes,  and 
other  plants,  each  of  these  about  112ft.  by  17ft., 
about  a  dozen  frames,  and  an  old  conservatory 
with  some  orange  plants. 

There  were  employed  in  the  gardens  on  the  20th 
Dec.  1898  sixteen  men  and  two  boys  besides  the 
head  gardener.  They  all  worked  from  six  in  the 
morning  till  six  at  night  when  it  was  light,  and 
when  it  was  not  from  daylight  to  dark.  For  the 
head  gardener  and  six  of  the  other  men  who  were 
employed  abont  the  flower  gardens  and  glass- 
houses and  in  directing  work  at  the  kitchen 
garden  licences  had  be^  taken  out.  For  the 
other  ten  men  and  two  boys  there  were  no 
licences. 

The  men  for  whom  there  were  no  licences  were 
chiefly  employed  in  the  garden.  Their  duties 
were  digging,  planting  plants,  cabbages,  or  green 
stuff,  but  not  flowers.  They  planted  potatoes  too, 
and  did  weeding,  sweeping,  wneelintr  and  digging 
in  manure,  hoeing,  mowmg,  watering  vegetable 
plants,  and  cutting  evergreens.  It  was  their  duty 
to  do  anything  the  head  gardener  or  his  foreman 
told  them. 

The  two  boys,  Garrett  and  Chapman,  were  also 
employed  in  working  in  the  gardens,  hoeing, 
weeding,  watering  vegetables  (bnt  not  very  often), 
sweeping,  and  gomg  errands. 

The  respondent's  head  gardener  admitted  that 
it  was  the  duty  of  an  under-gardener  to  dig  if 
directed,  but  he  added,  '*  They  would  look  rarher 
straifsrht  if  you  gave  them  much  of  that  kind  of 
work." 

These  men  and  boys,  it  was  admitted,  were  in 
no  way  skilled  gardeners.  Any  part  of  their  work 
could  be  done  by  any  ordinary  agricultural 
labourer,  and  the  wages  the  men  received  were 
those  locally  paid  to  agricultural  labourers, 
namely,  128.  a  week. 

At  the  hearing  before  the  justices  it  was  con- 
tended that  the  ten  men  and  two  boys  were  **  male 
servants  "  within  the  meaning  of  sect.  18  of  the 
Act  32  &  33  Vict.  c.  14,  as  defined  by  sect.  19  (3) 
of  the  same  Act,  and  that  they  respecrively  were 
persons  employed  as  "gardeners"  or  "ander- 

fardener8,"or  in  some  other  capacity  involving  the 
uties  of  a  eardener  or  under-gardener  by  what- 
ever style  uxe  persons  acting  in  such  capacity 
might  be  called,  and  it  was  contended  that  for  the 
purposes  of  the  Act  the  duties  of  gardeners  and 
under-gardeners  must  be  determined  with  regard 
to  such  duties  as  are  ordinarily  performed  by 
such  persons,  and  not  with  reference  to  the  sub- 
division of  such  duties  as  occurs  for  convenience 
in  such  large  establishments  as  at  Longleat,  and 
that  licences  ought  to  have  been  taken  out  for 
the  men  and  boys  employed  in  the  garden,  or  some 
or  more  of  them,  as  "male  servants." 

On  the  behalf  of  the  respondent  it  was  con- 
tended that  such  persons  were  merely  unskilled 
labourers  receiving  labourers'  wages  only,  and  as 


such  did  not  come  within  the  definition  of 
gardeners,  under-gardeners,  or  persons  emploved  in 
any  capacity  involviiu^  the  duties  of  ffardeDers 
or  under-gardeners.  It  was  further  pomted  out 
that  till  1896  the  commissioners  themselves  had 
added  a  note  to  their  directions  as  to  a  declaration 
of  the  number  of  male  servants  required  by  the 
Act  from  those  employing  male  servants,  to  the 
following  effect : 

The  CommiBaioiiera  of  Tnlaad  Bevenne  do  not  eonnder 
lioesoes  neoeaaury  for  the  foQowiDg  pereans:  .  .  . 
Lahonreis  in  garden  doing  only  spade  labour  sod  peid 
ordinary  laboiirerB'  wages. 

Further,  it  was  contended  that  the  fact  of  the 
men  being  employed  in  a  garden  did  not  ip§ofaeio 
make  them  gardeners  or  under-gardeners,  and 
that  the  question  of  unskilled  as  against  skilled 
labour  was  the  test  to  be  applied  in  determining 
whether  these  men  were  taxable. 

The  justices  were  unanimously  of  opinion  that 
the  men  and  boys  were  purely  labourers,  and  not 
gardeners  or  imder- gardeners  within  the  meaning 
of  the  Act,  and  consequently  that  liomces  were 
not  necessary  to  be  taken  out  in  reepeot  of  them, 
or  any  of  them,  as  "male  servante,"  and  they 
dismissed  the  summons  with  costs. 

The  AHomey-Cfeneral  (DanekwertB  with  him).^ 
Any  statement  made  by  the  commissioners  in 
1895  cannot  affect  the  interpretation  of  the  Act 
It  sometimes  happens  that  the  commissioners 
may,  on  reconsidering  a  point,  come  to  the  con- 
clusion that  their  first  view  of  the  meaning  of  an 
Act  was  wrong.  In  such  oases  they  are  not 
estopped  from  enforcing  their  second  view  pro- 
vided it  is  the  true  view : 

Stephain  v.  Bwrrow,  2  Anstrother's  Beports,  355. 
As  to  the  point  of  substance,  I  contend  that  the 
sole  question  here  is.  Did  these  men  do  work  and 
nothing  but  work  which  is  done  by  a  gardener  or 
under-gardener  P  I  do  not  contend  that  mere 
employment  in  a  garden  makes  a  man  a  gardener. 
The  real  test  is,  what  is  the  sort  of  work  he  is 
doing  P  Is  it  work  which  a  gardener,  where  only 
one  is  employed,  would  do  P  If  it  is,  the  workman 
is  employed  in  a  capacity  involving  the  duties  of 
a  garaener,  and  is  taxable  under  the  Act.  I 
submit  that  the  division  of  labour  found  oon-« 
venient  in  a  great  establishment  should  make  no 
difference.  There,  no  doubt,  it  is  convenient  to 
divide  the  men  employed  in  working  the  garden 
into  different  strata— one  stratum  doing  the 
skilled  work,  and  the  other  stratum  the  unskilled 
work.  Neither  stratum  is  doing  all  the  duties  of 
an  ordinary  single-handed  gardener,  but  both  are 
engaged  in  a  capacity  involving  the  duties  of  a 
gardener. 

Foote,  Q  C.  {Batcliffe  and  O.  A,  8coH  with  him). 
— I  do  not  contend  that  the  commissioners  are 
precluded  by  their  former  decision  from  raising 
this  question.  I  merely  mentioned  it  to  show 
that  our  contetition  now  appeared  to  them 
then  to  be  extremely  reasonable.  As  to  the 
point  of  substance,  I  submit  that  whether  or 
not  these  men  were  labournrs  or  gardenersi 
is  a  question  of  fact,  and  the  decision  of  the 
justices  must  therefore  be  accepted.  I  submit, 
moreover,  that  their  decision  is  right  Tbe 
work  here  done  is  not  gardener's,  but  la- 
bourer's woik.  The  gardener's  work  is  work 
requiring  skill — I  do  not  mean  competency,  bat 
that  the  occupation  of  the  gardener  is  a  skilled 
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occapatioxL  No  skill  was  required  for  the  proper 
discnarge  of  the  duties  of  these  men.  If  some 
was  required  for  some  little  parts  of  them,  that  is 
Bot  samcient  to  make  these  men  gardeners  within 
the  Aot: 

TtUand  y.  Winter,  53  L.  T.  Bep.  912 ; 
HeUby  ▼.  Wintle,  59  J.  P.  309. 

The  Attomey-Oeneral  in  reply. 

Day,  J. — In  this  case  I  am  of  opinion  that  the 
decision  of  the  magistrates  was  perfectly  correct. 
They  have  come  to  an  imanimoas  condosion  that 
the  men  and  boys  were  purely  labourers,  and  not 
gardeners  or  under-gardeners  within  the  meaning 
of  the  Act.  I  must  say  I  think  it  is  essentially  a 
question  of  fact  for  these  magistrates  to  deter- 
mine. These  magistrates  know  what  labourers  are, 
and  I  presume  they  know  also  what  gardeners  are, 
and  they  have  come  to  the  conclusion  that  these 
men  are  "purely  labourers."  Why  they  should 
come  to  any  other  conclusion,  I  do  not  see.  They 
also  say^  that  they  consider  the  question  depeu<u 
upon  skilled  as  against  unskilled^labour  in  deter- 
mining whether  tbese  men  were  taxable.  I  con- 
sider that  using  the  words  "  skilled  or  nni»kilied  " 
is  substantially  correct  also.  I  consider  skill  or 
want  of  skill  as  determining  evidence  in  the  case, 
and  a  veiy  important  matter  to  be  considered.  I 
do  not  mean  to  say  competency  or  want  of 
competency,  because  that  has  notbinj;  to  do  with 
it.  Whether  they  understood  gardening  properly 
or  not  is  quite  immateriaL  The  real  question 
is  whether  they  were  such  persoos  as  gentlemen 
of  position,  such  as  these  magistrates,  would  call 
gardeners,  or  whether,  on  the  contrary,  they  would 
call  them  labourers.  The  magistrates  held  that 
they  were  labourers  because  the  work  they 
did — such  as  planting  green  stuff — was  merely 
labourers'  work.  It  can  make  no  difference 
whether  the  work  was  done  inside  or  outside  the 
park  waUs.  The  magistrates  are  men  of  ez- 
perienoe  and  presumed  common  seubo,  and  they 
hskve  found  that  these  rough  men,  though  em- 
ployed occasionally  within  the  park  walls,  cannot 
be  said  to  be  gardeners.  I  thoroughly  approve  of 
their  decision. 

Lawbavcs,  J.^I  am  entirely  of  the  same 
opinion.  "Cfardeners"  is  the  last  name  you 
would  give  these  ten  men.  They  were  assisting  in 
the  garden  doing  work  under  the  gardener,  but  in 
no  sense  were  they  gardeners  or  under- gardeners. 
That  was  the  view  of  the  commissioners  till  1895. 
The  commissioners,  who  have  not  the  reputation, 
at  all  events,  of  neglecting  their  duties,  and  who 
are  sometimes  supposed  rather  to  press  them,  in 
1895  absolutely  made  the  distinction  between 
persons  who  are  gardeners  and  labourers  in 
gardens  doing  only  spade  labour  and  paid  ordi- 
nary labourers'  wages.  That  is  what  tnese  men 
were  doing.  I  think  the  commissioners  were 
right  in  the  view  they  then  took  of  the  effect  of 
the  statute,  and  that  they  were  right  in  putting 
that  note  on  the  directions  for  the  information  of 
those  fiUing  up  their  licence  papers. 

Appeal  dismissed. 

Solicitors:  for  the  commissioners.  Solicitor  of 
Inland  Revenue ;  for  the  Marquis  of  Bath,  B.  £, 
Wheailey,  Son,  and  Daniel,  for  Ci^uttioell,  Daniel, 
and  CruttweUs,  Frome. 


Wednesday,  June  7, 1899. 

(Before  Day  and  Lawbance,  JJ.) 

Bbo.  V,  Truscott.  (a) 

Proceedings  against  officers  of  a  trade  union — 
Magisterial  orders  for  payment  of  sums  due — 
Civil  debt — Criminal  proceedings — Certiorari — 
Orders  regular  on  the  face — 'nrade  Union  Act 
1871  (34  <fe  35  VicL  c,  31),  s,  12^Sammary 
Jurisdicti<m  Act  1879  (42  A  43  Vict  c.  49), 
s.  6. 

Summ^onses  u>ere  issued  against  two  officers  of  local 
branches  of  a  certain  trade  union  under  the 
Trade  Union  Act  1871,  s.  12,  cha/rging  them  with 
wUfuUy  withholding  certain  sums  of  money 
beionging  to  the  union.  Both  defendants  aJL 
mitted  the  charges  agaxTist  them,  and  orders, 
headed  "  Civil  aebt,"  were  made  upon  them  for 
payment  of  the  am>ounts  due,  or  in  default 
distress  and  sale.  Both  defendants  defaulted, 
and  application  was  then  m.ade  for  their 
committal  to  prison  under  the  section.  The 
magistrate  refused  the  application  on  the  ground 
that  the  section  was  modified  by  the  Sum- 
mary Jurisdiction  Act  1879,  s.  6,  and  that,  the 
proceedings  being  dvil  and  not  criminal,  in 
order  to  obtain  committal  a  judgment  sum- 
mons mttst  be  issued,  and  the  prosecution 
must  prove  possession  of  means  by  the  defen- 
dants. An  order  nisi  was  then  obtained, 
addressed  to  the  magistrate  and  the  two  defen- 
dants, calling  on  them  to  show  cause  why  the 
orders  should  not  be  removed  and  quashed  en 
the  ground  that  the  moneys  ordered  to  be  paid 
were  not  civil  debts. 

Held,  that,  as  the  orders  were  regular  on  the  face, 
the  rule  must  be  discharged. 

BtTLE  nisi  for  a  writ  of  certiorari. 

The  following  facts  appeared  from  the  affi- 
davits : — 

John  William  Sheratt  was  until  the  24th  Dec. 
1898  the  secretary  of  one  of  tbe  branches  of  a 
certain  trade  union  called  the  Amalgamated 
Society  of  French  Polishers  of  Great  Britain  and 
Ireland,  and  duly  registered  under  the  provisions 
of  the  Trade  Union  Act  1871.  On  that  date  he 
was  dismissed  from  his  office  by  the  executive 
committee  of  the  union  on  the  ground  {inter  alia) 
that  he  had  wilfully  withheld  from  the  traetees  of 
the  union  the  sum  of  16^.  188.  4(2.  of  the  moneys 
which  had  come  into  his  hunds  as  secretary  of 
the  branch. 

John  Edwards  was  until  the  2l8t  Jan.  1899  the 
treasurer  of  a  certain  other  branch  of  the  same 
union,  and  on  that  date  was  dismissed  fi*om  his 
office  on  the  ground  that  be  had  wilfully  withheld 
from  the  trustees  of  the  union  the  sum  of 
19Z.  18s.  Id.  of  the  moneys  which  had  come  into 
his  hands  as  treasurer  of  the  branch. 

After  their  respective  dismissals  application 
was  made  to  J.  W.  Sheratt  and  J.  Edwards  by 
the  general  secretary  and  also  by  the  solicitors 
of  the  union  for  repavment  of  the  said  sums  of 
money,  but  neither  of  them  paid  the  amount 
owing  by  him  or  any  part  thereof. 

Inu)rmation8  and  complaints  were  then  laid  by 
the  general  secretary  of  the  trade  union,  and 

Jrocess  was  applied  for  at  the  Mansion  House 
ustice    Boom   against    J.   W.  Sheratt  and    J. 
Edwards,  under  sect.  12  of  the  Trade  (Jnion  Act 

(a)  Beported  by  J.  Ahdbiw  Stbafan,  Esq.,  Barrlster-ftt-Law. 
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1871,  and  summonaes  were  aooordinglj  issued  and 
served. 

At  the  hearing  of  the  summonses  on  the  20th 
Feb.  both  defendants  admitted  the  charges 
against  them.  No  specific  application  was  made 
to  the  court  to  inflict  a  penalty,  and  no  penalty 
was  inflicted ;  but  Mr.  Alderman  Truscott  ordered 
each  defendant  to  repay  the  amount  withheld  by 
him  within  twenty-eight  days,  together  with  20«. 
costs. 

Both  defendants  made  default,  and  on  the  27th 
March  the  solicitor  to  the  union  applied  that  they 
should  be  committed  to  prison  under  the  pro- 
visions of  sect.  12  of  the  Trade  Union  Act  lo71. 
He  was  then  informed  that  the  view  taken  by 
the  magistrate  was  that  sect.  12  of  that  Act  was 
modified  by  sect.  6  of  the  Summary  Jurisdiction 
Act  1879  ;  that  the  orders  made  on  the  20th  Feb. 
were  for  the  payment  of  civil  debts ;  and  that  the 
magistrate  had  no  power  to  commit  the  defen- 
dants unless  judgment  summonses  were  issued 
and  the  prosecution  proved  tbat  the  defendants 
had  means,  because  the  proceedings  were  civil  and 
not  criminal. 

On  the  13th  April  formal  application  was  made 
by  counsel  on  behalf  of  the  union  for  the  com- 
mittal of  the  defendants  to  prison,  but  the  alder- 
man refused  the  application. 

An  order  nwi  was  then  obtained  addressed  to 
G.  Wyatt  Truscott,  Esq.,  one  of  the  Aldermen  of 
the  City  of  London,  and  to  J.  W.  Sheratt  and  J. 
Edwards,  calling  on  them  to  show  cause  why  a  writ 
of  certiorari  should  not  issue  to  remove  into  the 
High  Court  the  orders  made  oa  the  20th  Feb. 
1898,  and  why  the  said  orders  when  returned 
should  not  severally  be  quashed  on  the  ground 
that  the  monevs  ordered  to  be  paid  were  not  civil 
debts  within  the  meaning  of  the  Sammary  Juris- 
diction Act  1879. 

The  orders  made  on  the  20th  Feb.  1898  were 
headed  "Civil  debt,"  and  were  in  the  following 
form : 

It  is  this  day  adjadged  that  the  defendant  pay  to  the 
plaintiff  the    Bum  of  and  the    Barn  of  for 

coats,  amonnting  together  to  the  sam  of  ,  in 

twenty-eight  da>8,  and  in  default  of  payment  thU  the 
sum  dne  thereunder  be  levied  by  diBtrese  and  sale  of 
the  defendant's  goods. 

The  Trade  Union  Act  1871,  s.  12,  provides  as 
follows : 

If  any  officer,  member,  or  other  person  being  or 
representing  himself  to  be  a  member  of  a  trade  nnion 
registered  under  this  Act  ...  by  false  representation 
or  imposition  obtain  poBsession  of  any  moneys,  seouri- 
ties,  books,  papers,  or  other  effects  of  such  trade  union, 
or,  having  the  same  in  his  posaeBsion,  wilfully  withhold 
or  fraudulently  misapply  the  same,  or  wilfully  apply  any 
part  of  the  aame  to  purposes  other  than  those  ezpreBsed 
or  directed  in  the  rules  of  such  trade  union,  or  any  part 
thereof,  the  court  of  summary  jurisdiction  for  the  place 
in  which  the  registered  office  of  the  trade  union  is 
situate,  upon  a  complaint  made  by  any  person  on  behalf  of 
such  trade  union  .  .  •  may,  bj  summary  order,  order 
such  officer,  member,  or  other  person  to  deliver  up  aJl  such 
moneys,  securities,  books,  papers,  or  other  effects  to  the 
trade  union,  or  to  repay  the  amount  of  money  applied 
improperly,  and  to  pay,  if  the  court  think  fit,  a  further 
sum  of  money  not  exceeding  twenty  pounds,  together 
with  costs  not  exceeding  twenty  ehillings ;  and,  in  default 
of  such  delivery  of  effects,  or  repaym^'Ut  of  such  amount 
of  money,  or  pajment  of  such  penalty  and  costs  afore- 
said, the  said  court  may  order  the  said  person  so  con- 


victed to  be  imprisoned  with  or  without  hard  labour  for 
any  time  not  exceeding  three  months.    .     .    . 

The  Summary  Jurisdiction  Act  1879,  s.  6,  pro- 
vides as  follows : 

Where  under  any  Act,  whether  past  or  future,  a  sum 
of  money  claimed  to  be  due  is  recoverable  on  complaint 
to  a  court  of  summary  jurisdiction,  and  not  on  informa- 
tion, such  sum  shall  be  deemed  to  be  a  oivil  debt,  snd  if 
recovered  before  a  court  of  summary  jurisdiction  sbsll 
be  recovered  in  the  manner  in  which  a  sum  declared  bj 
this  Act  to  be  a  civil  debt  recoverable  summarily  is 
recoverable  under  this  Act  and  not  otherwise ;  and  the 
payment  of  aoy  oosts  ordered  to  be  paid  by  the  com- 
plainant or  dttfondant  in  the  case  of  any  such  complaint 
shall  be  enforced  in  like  manner  as  such  oivil  debt,  and 
not  otherwise. 

Muir  showed  cause. — In  this  case  the  sums  of 
money  were  recoverable  before  a  court  of  sum- 
mary jurisdiction  upon  a  "complaint"  made 
under  sect.  12  of  the  Trade  Union  Act  1871,  and 
sect.  6  of  the  Summary  Jurisdiction  Act  1879 
provides  that  money  recoverable  "  on  complaint 
and  not  on  information  "  before  a  court  of  sum- 
mary jurisdiction  shall  be  recovered  as  a  civil 
debt,  and  not  otherwise.  Therefore  the  orders 
which  directed  the  money  to  be  paid  as  a  civil 
debt  were  in  the  proper  form.  I  rely  on  the 
following  cases : 

Barrett  v.  Markham^  27  L.  T.  Bep.  313  ;  L.  Bep.  7 

C.  P.  405 ; 
Beg.  V.   Kersufill,   71   L.   T.  Bep.   574 ;   (1895)  1 

Q.  B.  1 ; 
Vernon  v.    Watson,   64  L.  T.  Bep.    728;    (1891) 

2  Q.  B.  288 ; 
Be  Oamble,  79  L.  T.  Bep.  642 ;  (1899)  1  Q.  B.  305. 

The  t-xt-books  (Oke*s  Formulist,  7th  edit,  679 ; 
Gren  wood  and  Martin,  Magisterial  Guide,  3rd  edit, 
954)  much  used  by  magistrates'  clerks  speak  of 
money  ordered  to  be  paid  under  the  Trade  Union 
Act  1871  as  a  civil  debt  In  any  case  there  is 
nothing  wrong  on  the  face  of  the  orders,  and  the 
rule  should  consequently  be  discharged. 

A,  CriU  in  support  of  the  rule. — ^The  question  is 
whether  proceedings  in  such  a  case  as  this  are 
civil  or  criminal.  Reg.  v.  Kersunll  is  not  applic- 
able, for  that  was  concerned  with  a  cab  fsre, 
which  is  clearly  a  civil  debt — a  contractual  obli- 

fation.  The  summonses  issued  against  thu  defen- 
ants  were  in  the  form  applicable  to  debts  othnr 
than  civil  debts ;  whereas  the  orders  were  headed 
*'  Civil  debt,"  and  so  did  not  match  the  summonses. 
Sect.  12  of  the  Act  of  1871  speaks  of  the  pioceed- 
ings  resulting  in  a  conviction,  and  the  orders 
made  should  have  been  in  the  form  of  a  convic- 
tion, even  though  no  penalty  was  asked  for.  In 
tbe  Summary  Jurisdiction  Act  the  words  *'  infor- 
mation "  and  "  complaint "  are  used  strictly.  An 
information  is  the  lii'st  step  in  a  proceeding^  to 
result  in  a  conviction — a  complaint  is  tbe  first 
step  in  a  proceeding  to  result  in  an  oider.  Bu^ 
in  other  Acts  of  Parliament  tbe  word  **  complaint'' 
is  used  loosely. 

Day,  J. — I  have  come  to  the  conclusion  tbat 
there  is  no  reason  why  we  should  quajsh  these 
orders  on  the  ground  of  anything  being  wrong 
with  them  or  anything  irregular  on  the  face  of 
them.  It  senms  to  me  that  they  were  made 
strictly  accoi'ding  to  the  statute,  although  the 
magistrate  may  have  taken  a  wrong  view.  1 
give  no  opinion  as  to  whether  that  is  so  or  not 
it  is  a  civU  claim  as  treated  by  him,  and  he  may 
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ha^e  been  misled  bj  the  proceedings  taken  by  the 
parties.  The  magistrate  made  the  orders  in  which 
he  pats  one  party  as  defendant  and  the  other  as 
plaintiff,  and  directs  the  payment  of  the  money, 
and  in  default  distress  and  sale.  It  seems  to  me 
that,  on  the  face  of  it,  it  is  a  regular  order  within 
the  terms  of  the  statute.  No  doubt  another 
order  might  have  been  made  which  would  be 
equally  regular,  but  that  has  not  been  done, 
and  in  my  opinion  we  cannot  set  aside  the  present 
orders. 

Lawrancb,  J. — I  am  of  the  same  opinion.  The 
order  is  one  which  might  have  been  made  under 
the  statute.  The  magistrate  heard  the  case  and 
made  his  order,  and  I  do  not  think  that  on  cer- 
tiorari we  can  hear  why  he  made  the  order.  The 
order  seems  to  me  to  be  good  on  the  face  of  it. 
We  know  now  that  the  order  would  have  been  diffe- 
rent if  the  magistrate  had  thought  that  he  had 
the  power  to  make  a  different  one,  and,  speaking 
for  myself,  I  think  that  the  magistrate  came  to  a 
wrong  conclusion  upon  that  point,  but  that  is 
only  my  own  view  about  it.  He  might  have  made 
an  order  for  imprisonment  in  default  of  payment 
of  the  money,  but  he  thought  that  he  ought  not 
to  do  so.    The  rule  must  be  discharged. 

Rule  discharged. 

Solicitors  for  the  trade  union,  Boioe  and  Maw. 
Solicitor  for  the  defendant,  The  City  Bolicitor. 


Monday,  June  12, 1899. 

(Before  Dat  and  Lawbance,  JJ.) 

Elliott  and  Go.  (apps.)  v.  London  County 
Council  (resps.).  (a) 

London  huildinas  —  Wooden  structure  —  Shed 
erected  by  coal  merchant  in  ya/rd  of  railway 
company — Shed  used  cw  a  cod^  office — Licence  oj 
county  council — Necessity  of  Ucence — London 
Building  Act  1894  (57  &  58  Vict.  c.  ccxiii,),  ss. 
84,86. 

The  appellants^  who  were  coal  merchants,  had  large 
quantities  of  coal  consigned  to  them  at  their 
wharf  in  a  coal  yard  belonging  to  a  railway 
company,  the  coal  being  carried  thereto  by  the 
company,  and  they  erected  at  their  own  expense 
and  in  oAxordance  with  plans  supplied  by  th^ 
company  a  wooden  shed  in  the  yard  of  the  com- 
pany, and  they  used  this  shed  as  a  coal  office  for 
the  receiving  and  executing  orders  for  their  cus- 
tomers, and  the  railway  company  left  at  the  shed 
advice  notes  as  to  the  arrival  of  coal  for  the  appel- 
lants. The  structure,  in  respect  of  which  no  rent 
toos  paid  by  the  appellants,  was  convenient  to 
them  and  to  the  company  in  carrying  on  the 
business  with  regard  to  the  delivery  of  the  coal, 
and  it  was  a  ** wooden  siructwre"  within  the 
meaning  of  sect.  84  of  the  London  Building  Act 
1894. 

Held,  that  the  structure  was**  used  for  the  purposes 
of  or  in  connection  with  the  traffic  of  the  railway 
company  "  within  sect.  86  of  the  London  Build- 
ing Act  1894,  and  that  a  licence  from  the  county 
eowncil  was  therefore  not  necessary,  under  sect.  84 
of  the  Act,  for  setting  up  or  retaining  the  same. 

Cii88  stated  by  the  metropolitan  police  magistrate 
utting  at  Marylebone  Police*  court. 

(a)  Beported  by  W.  W.  Orb,  Esq.,  BarriBter-atrLaw. 


On  the  28th  Nov.  1898  two  summonses  were 
heard  which  had  been  taken  out  under  sect.  200, 
sub- sect.  3  (e),  of  the  London  Building  Act  1894 
(57  &  58  Vict.  c.  ccxiii.),  as  amended  by  the 
London  Building  Act  1894  (Amendment)  Act 
1898  (61  &  62  Vict.  c.  clvii.),  by  the  London  County 
Council  (the  respondents)  against  J.  Elliott  and 
Co.,  coal  merchants  (the  appellants),  alleging  in 
the  one  case  that  on  the  9th  Aug.  1898  the  appel- 
lants, in  the  yard  of  the  Great  Central  Hallway 
Company  at  Marylebone,  did  unlawfully  set  up — 
and  in  &e  other  case  that  they  did  on  the  18th 
Oct.  1898  unlawfully  retain — a  wooden  structure, 
to  which  part  7  of  the  Act  applied,  without  having 
first  obtained  a  licence  as  required  by  that  part 
of  the  Act. 

The  magistrate  heard  the  evidence  and  con- 
victed the  appellants  of  each  of  the  oifences,  and 
ordered  them  to  pay  a  penaltj  of  58.  on  each 
summons  and  5Z.  bs,  as  costs. 

The  following  facts  were  proved  or  admitted : — 

The  appellants  are  coal  merchants  carrying  on 
their  businesH  in  Marylebone  and  elsewhere,  and 
are  in  the  habit  of  having  large  quantities  of  coal 
consigned  to  them  at  their  wharf  in  the  coal  yard 
and  depot  of  the  Great  Central  Railway  Company 
in  Marylebone,  such  coal  being  carried  thereto 
from  the  coal  fields  by  the  railway  company. 
.  This  yard  extends  over  an  area  of  some  five 
acres,  and  the  premises  are  the  exclusive  propeii^y 
of  the  railway  company.  It  is  surrounded  by  a 
wall  some  10ft.  high,  and  has  an  entrance  gate 
which  is  closed  at  night  and  opened  in  the  morn- 
ing. The  management  of  the  yard  is  such  that 
the  lines  of  the  railway  company  are  connected 
with  a  number  of  sidings  on  to  which  the  trucks 
of  coal  after  an-ival  are  shunted  by  means  of  turn- 
tables. 

In  response  to  an  application  for  accommoda- 
tion made  to  the  company  by  the  appellants  and 
other  coal  merchants,  the  railway  company  have 
allowed  certain  structures  to  be  placed  at  the 
inner  side  of  each  siding,  all  the  structures  being 
built  in  the  same  way  and  of  the  same  material, 
and  being  occupied  on  the  same  terms  as  the 
structure  referred  to  in  the  summons. 

The  structure  is  occupied  by  the  appellants  and 
is  used  solely  by  and  for  the  purposes  of  the 
appellants  and  their  servants,  and  is  not  used  by 
or  for  the  purposes  of  the  railway  company. 

On  the  9th  Aug.  1898  the  appellants,  having 
received  permission  from  the  railway  company, 
erected  the  structure  in  question  at  their  own 
expense  on  the  premises  of  the  railway  company, 
and  in  accorda.nce  with  plans  supplied  to  them  by 
the  company,  just  within  the  entrance  gate  of  the 
coal  yard,  and  against  an  inner  wall  thereof.  The 
structure  was  a  wooden  structure,  and  was  about 
12ft.  long,  7ft.  wide,  and  9ft.  high,  and  was  covered 
externally  with  corrugated  iron.  It  was  occupied 
by  the  appellants  as  a  coal  office  in  connection 
with  their  wharf  on  the  company's  premises,  for 
the  purpose  of  receiving  and  executing  orders  for 
and  distributing  to  their  customers  the  coal  so 
consigned  to  the  appellants  at  their  wharf  and 
carried  by  the  railway  company,  but  such  struc- 
ture is  removable  at  the  will  of  the  railway  com- 
pany, there  being  no  formal  agreement  as  to  the 
tenure  of  the  appellants,  and  no  rent  is  being  paid 
at  present  by  the  appellants  to  the  company  in 
respect  of  their  occupation  of  the  structure  or  of 
the  land  on  which  it  is  erected. 
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The  stmctnre  was  a  wooden  stnicture  witbin 
the  meaning  of  sect.  84  of  the  Act,  and  it  was 
erected  and  retained  by  the  appellants  on  the 
days  in  question  without  any  approval  or  licence 
of  the  respondents. 

Upon  the  arrival  of  coal,  the  merchant  to  whom 
it  is  consigned  is  informed  by  the  company  of  its 
arrival  by  means  of  an  advice  note  delivered  by 
the  railway  company  by  hand  at  the  different 
stractares  in  the  yaa:d«  and  notice  is  given  that 
the  trucks  of  coal  have  arrived  and  must  be  un- 
loaded at  once,  and  that  after  six  clear  days  siding 
rent  will  be  charged  per  day  until  tiie  trucks  are 
released. 

It  is  convenient  to  the  appellants  and  the  rail- 
way company,  for  the  proper  conduct  and  manage- 
ment of  the  business  transacted  between  them  in 
connection  with  the  appellants'  share  of  the  coal 
traffic  of  the  railway  company,  that  the  appel- 
lants should  have  in  close  proximity  to  the  point 
where  the  railway  company  deliver  the  coal  a 
structure  in  the  nature  of  an  office  wherein  they 
can  dispose  of  their  clerical  business  in  connec- 
tion witn  (a)  the  delivery  of  coal  to  them  by  the 
company ;  (h)  the  speedy  clearing  of  coal  from  the 
wharf  near  the  sidmgs  of  the  company,  which  is 
a  matter  of  importance  both  to  tiie  coal  merchant 
and  to  the  company,  the  former  desiring  to  avoid 
the  pajrment  of  a  sidine  rent  in  respect  of 
unreleased  trucks,  and  the  latter  desiring  their 
trucks  to  be  cleared  and  available  for  use  again ; 
(e)  the  receipt  of  orders  for  the  sale  of  coal,  and 
it  is  more  convenient  for  the  conduct  of  business 
that  such  office  should  be  situate  on  the  premises 
of  the  railway  company  and  within  the  yard  than 
outside  it. 

There  would  probably  be  no  further  use  for  the 
structure  so  occupied  by  the  appellants  if  the 
coal  traffic  of  the  company  were  to  come  to  an  end, 
or  if  the  appellants  ceased  to  have  coal  consigned 
to  them  tnere. 

It  was  contended  for  the  respondents  that  the 
structure  so  erected  and  retained  by  tiie  appcd- 
lants  was  not  used  for  the  purposes  of  or  in  con- 
nection with  the  traffic  of  the  railway  company, 
and  therefore  was  not  exempt  under  sect.  86  trom 
the  operation  of  part  7  of  the  Act. 

It  was  contended  for  the  appellants  that  the 
structure  was  used  for  the  purposes  of  or  in 
connection  with  the  traffic  of  the  rulway  company 
and  did  come  within  sect.  86  and  was  exempt  m>m 
the  necessity  of  a  licence. 

The  ma'gistrate  found  that  the  structure  did 
not  come  within  the  words,  and  was  in  point  of 
fact  not  used  for  the  purposes  of  or  in  connection 
with  the  traffic  of  the  railway  company,  and  was 
therefore  not  exempt  from  the  necessity  of  a 
licence,  and  he  convicted  the  appellants  on  both 
summonses. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  stated  the  magis- 
trate came  to  a  correct  determination  in  point  of 
law. 

The  London  BuUding  Act  1894  (57  &  58  Yict. 
c.  ccxiii.)  provides : 

Seot.  84. — (1)  No  penon  shftll  set  up  in  any  plaoe  any 
wooden  Btmoture  (onless  it  be  exempt  from  the  operation 
of  this  part  of  this  Aot)  except  hoardings  inclosing 
vacant  lands  and  not  exceeding  in  any  part  twelve  feet 
in  height  withoat  having  first  obtained  for  that  purpose 
a  licence  from  the  oonnoil,  and  the  licence  may  contain 
snoh  conditions  with  respect  to  the  stmctnre  and  the 


time  for  which  it  is  to  be  permitted  to  oontiniie  in  the 
said  plaoe  as  the  oooneil  think  expedient. 

Sect.  86.  Stmotnres  or  erections  erected  or  set  np 
upon  the  premises  of  any  railway  company  and  used  for 
the  pnrpoees  of  or  in  oonneotion  with  the  traffic  of  snoh 
railway  company  shall  be  exempt  from  the  operation  of 
this  part  of  this  Act. 

Sect.  200. — (3)  Every  person  who  ...  (e)  seti 
np,  erects,  or  adapts  anj  building  or  straotore  to  which 
part  7  of  this  Act  applies  without  having  obtained  any 
licence  required  by  that  part  of  this  Aot  .  .  .  shall 
be  liable  to  a  penalty  not  exceeding  twenty  poinnds  a  day 
during  every  day  of  the  oontinnanc^  of  the  non-oonqili- 
anoe  with  tiie  order  of  the  oourt  in  referenoe  to  the 
matters  aforesaid. 

C  A.  BtuMeU,  Q.C.  {Lewis  Coward  with  him) 
for  the  appellants.  —  The  conviction  here  was 
under  sect.  200  (3)  (e)  of  the  London  Building 
Act  1894,  and  under  that  section  the  appellanto 
were  convicted  of  haviuff  unlawfully  set  up  a 
wooden  structure  to  which  part  7  applies  without 
having  first  obtained  a  licence  from  the  county 
council.  By  sect.  84,  wooden  structures  are  not  to 
be  erected  without  the  licence  of  the  oouncU;  but 
the  appellants  rely  on  sect.  86  as  taking  the  case 
out  of  sect.  84.  The  structure  was  erected  on  the 
premises  of  the  Great  Central  Railway  Com- 
pany, and  by  the  permission  of  the  company  it 
was  to  be  used  by  the  appellants  as  a  coal  office. 
Our  contention  is  that  the  structure  was  a  stmo- 
ture  or  erection  erected  upon  the  premises  of  the 
railway  company,  and  "  was  used  for  the  purposes 
of  or  in  connection  with  the  traffic  of  such  rail- 
way company"  within  the  meaning  of  sect  86, 
and  is  therefore  by  that  section  exempt  from  the 
necessity  of  a  licence.  The  magistrate  has  found 
that  it  is  not  such  a  stmoture,  but  he  has  also  set 
out  specific  findings  in  the  case,  and  our  submis- 
sion 18  that  on  those  findings  the  decision  ought 
to  be  in  favour  of  the  appeUants.  The  case  finds 
that  it  is  convenient  to  the  appellants  and  to  the 
railway  company  for  the  proper  conduct  of  the 
business  carried  on  between  them  that  this  stmo- 
ture should  be  placed  where  it  is,  for  (a)  the 
delivery  of  coal  to  the  appeUants  by  the  company, 
and  (h)  the  speedy  clearing  of  coal  from  the 
wharf,  which  is  stated  to  be  a  matter  of  import- 
ance to  the  railvvaj  company  as  well  as  to  the 
coal  merchants,  l^ese  and  the  other  finding  in 
the  case  show  that  this  structure  comes  within 
sect.  86,  and  that  therefore  no  licence  is  required. 

Avory  {Dcddy  with  him)  for  the  respondents. — 
The  siaructure  is  used  by  or  for  the  appdlants ;  it  is 
used  not  for  and  by  tne  railway  company.  The 
exemption  in  sect.  o6  is  only  intended  to  apply  to 
structures  which  are  used  by  the  railway  company. 
Here  the  railway  company  simply  deliver  an 
advice  note  when  coal  arrives,  and  they  make  no 
other  use  of  the  structure,  and  have  nothing  else 
to  do  with  it.  The  mere  delivery  of  an  advice 
note  there  does  not  make  it  a  user  by  the  com- 
pany. The  structure  is  used  as  a  coal  office  by 
the  appellants  for  the  purpose  of  receiving  and 
executing  orders ;  and  the  company  have  notlunff 
to  do  with  the  delivery  of  the  coal  after  its  arrival 
at  the  sidings,  and  ilie  traffic  of  the  railway  com- 
pany has  ccAsed  the  moment  they  deliyer  the  coal 
at  these  sidings.  The  advice  note  is  merely  given 
there,  and  the  only  object  of  that  note  is  to  give 
notice  to  the  appellants  that  if  they  do  not 
remove  the  coal  within  six  days  a  siding  rent  will 
be  charg^,  and  once  the  iaruok  has  reached  the 
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tidmgs  the  company  have  nothing  more  to  do 
with  the  ooal.  ia.  fact,  this  is  an  office  which  is 
ased  solely  by  the  appellants  for  the  disposal  of 
thdr  clerical  business  in  the  distribution  of  their 
GO«d.  Upon  the  findings  of  fact  by  the  magis- 
trate he  was  clearly  right  in  holoLng  that  this 
stmctnre  was  not  "  used  for  the  purposes  of  or 
in  connection  with  the  traffic  of  the  railway  com- 
pany*': 

CooU  T.  Lov0grove,  69  L.  T.  Sep.  19 ;  (1898)  2 

Q.B.  4i; 
Manchestety    ShttfUeld^   and  Linoolnshire  Railway 

Company  v.  BamsUy  Unianf  67  L.  T.  Bep.  119. 

Day,  J. — I  have  no  donbt  whatever  that  this 
appeal  mnst  be  allowed,  as  I  think  the  magistrate 
was  wrong  in  the  conclusion  at  which  he  arrived. 
I  am  clearly  of  opinion  than  this  shed,  such  as  it 
is,  is  a  s&ucture  or  erection  which  has  been 
erected  or  set  up  upon  the  premises  of  the  railway 
company,  and  is  used  for  the  purpose  of  or  in 
connection  with  the  traffic  of  that  company,  and 
therdPore  that  it  is  exempted- from  the  operation  of 
this  part  of  the  Act.  I  am  clearly  of  opinion  that 
it  was  used  exclusively  for  the  purposes  of  or  in 
connection  with  the  traffic  of  such  railway  com- 
pany, and  that  it  had  no  other  reason  for  its 
existence  except  for  use  in  connection  with  the 
traffic  of  the  railway  company. 

Lawsancb,  J. — ^I  am  of  the  same  opinion.    I 
tluDk  the  learned  magistrate  in  the  case  nas  f«tated 
exactly  the  conclusion  at  which  I  should  myself 
have  arrived.    He  says  this :  "  It  is  convenient  to 
the  appellants  and  the  railway  company,  for  the 
proper  conduct  and  management  of  the  busineos 
transacted  between  them  as  aforesaid  in  connec- 
tion with  the  appellants'  share  of  the  coal  traffic 
of  the  railway  company,  that  the  appellants  should 
have,  in  close  proximity  to  the  point  where  the 
railway  company  deliver'  the  coal,  a  structure  in 
the  nature  of  an  office  wherein  they  can  dispose  of 
their  clerical  business  in  connection  with  (a)  the 
delivery  of  coal  to  them  by  the  railway  company, 
(b)  the  speedy  clearing  of  coal  from  the  wharf 
near  the  sidings  of  the  railway  company,"  and  so 
on.    A  stronger  statement  of  fact  one  could  not 
find,  I  think,  in  any  cane ;  and  after  that  state- 
ment of  fact  it  seems  difficult  to  understand  upon 
what  ground  he  arrived  at  the  conclusion  to  which 
he  came,  or  to  understand  that,  when  he  came  to 
arrive  at  the  result,  he  was  not  guided  by  his  own 
language.    With  regard  to  the  two  cases  that 
have  been  called  to  our  attention,  the  words  in 
those  cases  were  entirely  different.    In  the  case 
of  Code  v.  Lovegrove  (tibi  Mup.),  which  was  decided 
in  1893,  the  question  there  was  whether  the  build- 
ings there  uaed  for  the  purposes  of   a  canal, 
and  the  case  only  required  to  oe  stated  to  show 
that  they  were  not.    In  that  case  the  canal  com- 
pany had  put  up  a  shed  upon  one  of  their  wharves, 
and  they  let  toe  wharf  and  tne  building  to  an 
institution   for   distributing  firewood,    and   the 
building  was  simply  used  by  the  tenants  as  a 
place  in  which  to  chop  up  firewood.    The  only 
way  in  which  it  was  attempted  to  show  that  it  was 
used  for  the  purposes  of  the  canal  was  that  all  the 
wood  was  to  be  brought  by  the  canal,  on  the  prin- 
ciple of  letting  a  person  a  shop  and  spying,  ^  If  I 
let  you  that  shop  I  will  also  supply  you  with  the 
soods."    The  other  case  also,  the  case  of  The 
Jfanekester,  Sheffield,  and  Lincolnshire  Bailway 
Company  v.  Bamaley  Union  (ubi  sup,),  was  with 


regard  to  words  which  were  entirely  different. 
There  the  buildings  belonged  to  the  railway  com<* 
pany,  and  were  used  by  the  company's  servants. 
The  company,  upon  a  piece  of  waste  ground 
acquired  and  held  by  them  under  Acts  of  Parlia- 
ment, and  near  to  but  not  forming  part  of  one  of 
their  stations,  had  built  houses  for  their  men; 
and  the  question  was  whether  these  dwelling- 
houses  were  used  "  for  the  purposeB  of  the  railway 
company  under  an  Act  of  Parliament."  It  is 
obvious  that  they  were  not.  That  happens  to  be 
a  judgment  of  my  own,  but  I  should  have  thought 
that  the  statement  of  the  facts  irself  would  be 
sufficient  to  show  that  those  buildings  were  not  so 
used  for  the  purposes  of  the  railway  company. 
Mr.  BusseU  ia  that  case  tried  to  persuade  us  that 
they  were  within  the  Act,  but  there  the  words 
were  entirely  different.  The  words  of  sect.  86 
are :  "  Structures  or  erections  erected  or  set  up 
upon  the  premises  of  any  railway  company,  and 
used  for  the  purposes  of  or  in  connection  with 
the  traffic  of  such  railway  company."  Taking 
those  words  in  connection  with  the  statement  in 
the  case  which  I  have  read,  where  the  learned 
magistrate  says  that  the  shed  was  convenient  for 
both  the  parties  in  connection  with  the  coal 
traffic,  I  think  the  case  is  a  clear  one.  The  object 
of  the  company  was  to  get  the  coal  away  as 
quickly  as  they  could,  and  to  have  someone  on  the 
spot  so  that  the  coal  should  be  weighed  and  the 
trucks  should  be  discharged  as  quickly  as  possible, 
and  fresh  coal  be  brought  in,  and  not,  as  Mr. 
Avory  suggested,  that  a  mere  ti'iket  should  be 
left  at  this  place.  I  therefore  think  that  the 
conclusion  drawn  by  the  learned  magistrate  was 
erroneous,  and  that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors   for  the   appellants,    Cunliffes   and 
Davenport, 
Solicitor  for  the  respondents,  W,  A,  BlaxUmd, 


Wednesday,  June  14, 1899. 

(Before  Gbantham  and  Lawbancb,  JJ.) 

London  County  Council  (apps.)  v.  Holzap- 
FBL8  Compositions  Company  Limited 
(resps.).  (a) 

Prosecution  for  ke^ng  petroleum  without  a  lieenee 
— Com/powtion  contaxning  33  per  cewt,  of  petro- 
leum oils — Inflam/mahle  vapour — Petrolewm — 
Product  of  petroleum  —  Fetrolewm  Act  1871 
(34  <l^  35  Vict  c,  105),  ss.  3,  7,  l^-^-Fetrolewn  Act 
1879  (42  &  43  Vict  c.  47),  s,  2. 

An  information  was  laid  by  the  appellants  against 
the  respondents  on  the  ground  thai  at  certain 
premises  in  their  occupation  they  kept  a  quantity 
of  petroleum  {to  which  the  appellants  alleged 
diat  the  Petroleum  Acts  1871  and  1879  applied) 
othervfise  than  in  pursuance  of  a  licence  granted 
by  the  appellants  as  the  local  authority  specified 
in  the  Petrolev/m  Act  1871.  On  the  hearing  of 
the  summ^ms  it  was  proved  that  the  respondents 
were  manufacturers  of  a  composition  containing 
33  p«r  cent  of  petroleum  ous,  and  thai  25  per 
cent  of  the  petrolevmi  oils  used  in  the  compo- 
sUion,  when  the  composition  was  tested  in  the 
manner  prescribed  in  the  schedule  to  the  Petro- 
lewm  Act  1879,  would  give  off  an  infiammable 

(a)  Boportod  by  J.  Aksbbw  St&abam,  E«q.,  B«rrlifter«l-Law. 
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vapovAT  at  a  temperatv/re  of  less  than  73  deg, 
Fahr,  The  magistrate  dismissed  the  summons, 
holding  that  the  composition  moos  not  petroleum, 
as  defined  hy  sect.  3  of  the  Act  of  1871,  nor  an 
oil  nor  a  'product  of  petroleum  nor  of  any  of  the 
oils  mentioned  in  that  section. 
Held,  on  apneal  to  the  Divisional  Court,  that 
petroleum,  aid  not  cease  to  be  petroleum  because 
it  was  mixed  loith  other  substaTices ;  thai  the 
composition  was  dangerous  within  the  purview 
of  the  Act ;  and  that  the  case  must  be  remitted 
foi^  a  conviction. 

Special  case  stated  by  a  metropolitan  magis- 
trate. 

The  following  were  the  material  paragraphs  of 
the  case : — 

1.  On  the  19th  Jan.  1899  and,  after  adjonm- 
ments,  on  the  12th  May  the  respondent  company 
appeared  before  me  in  answer  to  an  information 
which  had  been  laid  by  J.  W.  Godfrey  on  behalf 
of  the  appellants  for  that  the  respondent  company 
on  the  7th  Dec.  1898  were  the  occupiers  of  a 
certain  place,  known  as  24,  Robin  Hood-lane, 
Poplar,  in  the  coimty  of  London,  at  which  on  the 
said  day  was  kept  a  quantity  of  petroleum  (to 
which  the  Petroleum  Acts  1871  and  1879  applied) 
otherwise  than  in  pursuance  of  a  licence  given 
by  such  local  authority  as  is  mentioned  in  such 
Acts. 

2.  Upon  the  hearing  of  the  information  before 
me,  the  following  facts  were  either  proved  or 
admitted  by  both  parties : 

3.  That  the  respondent  company  are  manufac- 
turers of  a  substance  known  as  "  Holzapfels 
Composition,''  which  is  used  for  coating  ships' 
bottoms,  the  manufactory  being  at  Newcastle-on- 
Tyne;  that  on  the  7  th  Dec.  lo98  there  was  kept 
upon  the  company's  premises  at  Eobin  Hood- 
lime  a  quantity  of  tms  composition,  which  was 
contained  in  109  steel  drums  hermetically 
sealed. 

4.  That  the  said  substance  was  a  composition 
containing  about  33  per  cent,  of  petroleum  oils 
and  about  an  equal  quantity  of  linseed  oil, 
which  were  mixed  with  pigments,  g^m,  &c.,  into 
the  form  of  a  paste,  paint^  or  composition ;  that 
25  per  cent,  of  the  petroleum  oils  used  in  the 
composition  would,  when  the  composition  is  tested 
in  the  manner  set  forth  in  sched.  1  of  the  Petro- 
leum Act  1879,  give  off  an  inflammable  vapour 
at  a  temperature  of  less  than  73  deg.  Fahr. 

5.  No  licence  from  the  London  County  Council, 
the  local  authority  for  the  county  of  London 
within  the  meaning  of  the  said  Acts,  was  held  by 
the  respondent  company  for  the  keeping  of  petro- 
leum at  the  said  place. 

6.  No  Order  in  Council  existed  under  sect.  14 
of  the  Act  of  1871  applying  the  Act  or  any  part 
thereof  to  this  substance. 

7.  It  was  contended  by  the  appellants  (1)  that 
the  composition  was  petroleum  to  which  the  Act 
applied  within  the  meaning  of  the  A.ct  of  1871  as 
amended  by  the  Act  of  1879 ;  (2)  that  the  respon- 
dents were,  under  the  circumstances,  liable  to  be 
convicted  of  keeping  petroleum  without  a  licence 
under  sect.  7  of  the  Act  of  1871 ;  and  (3)  that  the 
petroleum  used  in  the  manufacture  did  not  cease 
to  be  petroleum  when  mixed  up  with  the  other 
ingredients  forming  the  composition,  and  the  case 
of  PharmaceuticaT  Society  v.  Armson  (70  L.  T. 
Rep.  733;  (1894)  2  Q.  B.  720)  was  leHed  on. 


8.  I  held  that  the  said  composition  was  not 
petroleum  as  defined  by  sect.  3  of  the  A.ct  of  1871 ; 
that  it  was  neither  an  oil  nor  a  product  of  petix)- 
leum  nor  of  any  of  the  oils  mentioned  in  the  said 
section,  nor  was  the  petroleum  present  in  sufficient 

Quantity  to  make  the  composition  petroleum,  and 
dismissed  the  information. 

The  Petroleum  A.ct  1871  provides  as  follows : 

Seot.  3.  For  the  purposes  of  this  Aot  the  tenn 
"  petroleam"  ineladee  any  rook  oil,  Baniroon  oil, 
Bnrmah  oil,  oil  made  from  petroleum,  ooal,  schist,  shale, 
peat,  or  other  bitaminous  sabstanoe,  and  any  prodnots 
of  petroleum,  or  any  of  the  above-mentioned  oils ;  and 
the  term  "  petroleom  to  whioh  this  Aot  applies  "  means 
such  of  the  petroleum  so  defined  as,  when  tested  in 
manner  set  forth  in  schedule  one  of  this  Aot,  ^yes  off  an 
inflammable  vapour  at  a  temperature  of  less  than  one 
hundred  degrees  of  Fahrenheit's  thermometer. 

Sect.  7.  Save  as  hereinafter  mentioned,  after  the 
passing^  of  this  Aot  petroleum  to  whioh  this  Aot  ^>plies 
shall  not  be  kept,  except  in  pursuance  of  a  licence  given 
by  such  local  authority  as  is  In  this  Act  mentioned.  All 
petroleum  kept  in  oontrayention  of  this  section  shall, 
together  with  the  yesael  oontaining  the  same,  be  forfeited, 
and  in  addition  thereto  the  oooupier  of  the  place  in  which 
snob  petroleum  is  so  kept  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds  a  day  for  each  day  during 
whioh  such  petroleum  is  so  kept.  This  section  shall  not 
apply  to  any  petroleum  kept  either  for  private  use  or 
for  sale,  provided  the  following  conditions  are  complied 
with :  (1)  That  it  is  kept  in  separate  glass,  earthenware, 
or  metal  vessels,  each  of  whioh  oontaini  not  more  than  a 
pint,  and  is  securely  stopped.  (2)  That  the  aggregate 
amount  kept,  supposing  the  whole  contents  of  the 
vessels  to  be  in  bulk,  does  not  exceed  three  gallons. 

Seot.  14.  Her  Majesty  may  from  time  to  time  make, 
revoke,  and  vary  Orders  in  Council  directing  thit  Aot 
or  any  part  thereof  to  apply  to  any  substanop,  and  this 
Act,  or  the  part  thereof  specified  in  the  order  shall, 
during  the  continuance  of  the  order,  apply  to  such  rob- 
stance,  and  shall  be  construed  and  have  effect  as  if 
throughout  it  such  substance  had  been  included  in  the 
definition  of  petroleum  to  which  this  Act  applies,  subject 
to  the  following  qualifications :  (1)  The  quantity  of  any 
substance  to  which  this  Act  is  directed  by  Order  in 
Council  to  apply,  which  may  be  kept  without  a  lioence, 
shall  be  such  quantity  only  as  is  specified  in  that  behtlf 
in  such  order,  or  if  no  suoh  quantity  is  specified  no 
quantity  may  be  kept  without  a  lioence.  (2)  The  label  on 
the  vessel  containing  such  substance  shall  be  such  ss 
may  be  specified  in  that  behalf  in  the  order. 

The  Petroleum  Act  1879,  s.  2,  provides  as 
follows : 

In  the  Petroleum  Act  1871,  the  term  <*  petroleum  to 
which  this  Act  applies  "  shall  mean  suoh  of  the  petro- 
leum defined  by  section  three  of  that  Aot  as,  when 
tested  in  manner  set  forth  in  schedule  one  to  this  Aot, 
gives  off  an  inflammable  vapour  at  a  temperature  of  lees 
than  seventy-three  degrees  of  Fahrenheit's  thermometer. 
Every  reference  in  the  Petroleum  Aot  1871  to  schedole 
one  to  that  Act  shall  be  construed  to  refer  to  schedole 
one  to  this  Act. 

Avory  for  the  appellants. — The  magistrate  was 
wrong  m  holding  that  because  petroleum  is  mixed 
with  other  substances  it  ceases  to  be  petroleum. 
This  composition,  when  tested  in  the  manner  pre- 
scribed in  the  schedule  to  the  Act  of  1879,  gives 
off  an  iu flammable  vapour  at  a  temperature  of 
less  than  73  deg.  Fahr.  Therefore  it  presents  all 
the  dangers  of  pure  petroleum,  and  so  comes 
within  the  provisions  of  the  Act  of  1871.  Then 
it  is  said  that  an  Order  in  Council  may  be  made 
under  sect.  14  of  the  Act  of  1871,  whereb:^  ,^^ 
Act  may  be  made  to  apply  to  this  oomposiUon. 
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Bat  if  this,  as  I  contend,  is  still  petroleum,  there 
is  no  need  for  such  an  order.  There  is  no 
reported  case  directly  in  point,  but  I  rely  on 
the  principle  of  Pharmaeeutieal  Soeietv  v.  Arm^ 
$on  {8up.),  where  the  Court  of  Appeal  held  that 
the  prohibition  in  the  Pharmacy  Act  1868  against 
the  sale  of  poisons  by  other  than  registered 
chemists  is  not  confined  to  the  sale  of  the 
scheduled  poisons  in  their  simple  stat^e,  or  of 
preparations  of  such  poisons,  but  extends  to  the 
sale  of  a  compouad  containing  a  scheduled  poison 
as  one  of  its  in^n^edients. 

Atherley  Jotmb,  Q.O.  {Newholt  with  him)  for  the 
respondents. — The  magistrate  was  right  in  holding 
that  the  composition  was  not  petroleum,  nor  a 
product  of  petroleum.  The  petroleum  is  mixed 
with  other  mgpredients,  and  the  result  cannot  be 
called  either  petroleum  or  a  product  of  petroleum, 
for  a  product  is  not  a  mixture.  In  any  case 
there  was  no  danger,  because  the  substance  was 
kept  in  hermetioally  scciled  drums,  which  were 
never  opened  at  the  pl£u»  where  tbey  were  stored. 
If  the  local  authority  wishes  to  have  this  com- 
position brought  within  the  Act,  an  Order  in 
Council  can  be  issued  under  sect.  14  of  the  Act  of 
1871. 

Grantham,  J. — I  am  sorry  that  I  am  obliff^d 
to  come  to  the  conclusion  that  I  have,  but 
we  have  to  construe  an  Act  of  Parliament, 
and  I  think  we  can  construe  it  only  in  the  way 
that  «e  are  asked  to  by  Mr.  Avory,  viz.,  to  say 
that  this  substance  in  petroleum,  iJecause  it  does 
not  oea^e  to  be  petroleum  from  the  fact  that  it  is 
mixed  with  something  else.  You  start  with  33 
per  cent,  of  petroleum;  you  put  in  linseed  oil, 
and  pigment,  and  other  ingredients,  but  that 
does  not  prevent  that  which  you  start  with, 
namely,  the  33  per  cent.,  from  l>eing  petroleum. 
It  is  petroleum,  and  nothing  will  prevent  it  being 
petroleum  in  the  way  of  mixing  it  with  something 
else.  You  may  indeed  mix  petroleum  with  other 
substances  in  such  quantity  that  it  will  not  throw 
off  inflammable  vapour,  and  that  is  what  I  should 
have  expected  would  have  been  the  result  here. 
But  on  the  case  as  stated  we  have  got  to  deal 
with  a  composition  which  is  admittedly  dangerous 
within  the  purview  of  the  Act  of  Parliament. 
The  appeal  must  be  allowed,  and  the  case  remitted 
to  the  magistrate  for  a  conviction. 

Lawbancb,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitor  for  the  appellants,  W,  A,  Blaxland. 
Solicitors    for   the    respondents,    Stokee    and 
Stokes. 


Thunday,  June  15, 1899. 

(Before  Grantham  and  Bruce,  JJ.) 

Jbffrbt  (app.)  V.  Weaver  (resp.)  (a) 

Lieeneinff — House  "kept  open*'  for  sale  during 
prohibited  hours — Persons  remaining  in  hotue 
after  closing  hour — Persons  served  loith  drink 
aurina  pronibited  hours — Outer  doors  of  hoiue 
lockei-^Whether  house  is  **kept  open*' for  sale 
—Licensing  Act  1874  (37  &  38  Vict.  c.  49),  s.  9. 

A  licensed  house  is  not  *'  ofen  or  kept  open  "  for  the 
sale  of  intoxicating  liquors  during  prohibited 
hours  vfithin  the  meaning  of  sect.  9  of  the 
Licensing  Act  1874,  unless  an  outer  door  of  the 

"  ■■- Ill  ■■■■■  ■■  »■■■■  ^m      ■  ■     ■  ■      _■    — ■  ■  — ^^^^^^ 

(a)  B0ported  by  W.  W.  Gee,  Saq.,  Barrlater-El-LEW. 

Mac.  Cas.— Vol.  XIX. 
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premises  is  either  open  or  ajar  and  there  is 
soms  access  to  the  premises  from  the  outside 
for  persons  to  come  in,  and  if  there  is  no 
such  access  from  the  outside,  in  consequence 
of  the  doors  being  locked,  then  the  house 
is  not  "open  or  kept  open"  for  sale  within 
the  meaning  of  the  section,  although  persons  who 
have  been  in  the  premises  before  closing  time, 
remain  there  after  closing  time  and  are  seen  to 
be  served  with  drink  during  prohibited  hours. 

Case  stated  by  justices  for  the  county  of  Wor- 
cester sitting  at  Bromsgrove. 

An  information  was  preferred  by  the  appellant 
against  the  respondent  under  sect.  9  of  the 
Incensing  Act  1874  (37  &  38  Yict.  c.  49),  for  that 
he,  the  respondent,  on  the  21st  Feb.  1899,  at  the 
parish  of  Bromsgrove,  then  being  a  person 
licensed  for  the  sale  of  intoxicating  liquors  by 
retail  in  his  premises  there  situate,  did  unlawf  uUy 
keep  open  his  licensed  premi^es  for  the  sale  of 
intoxicating  liquors  during  part  of  the  time  that 
his  house  and  premises  were  required  to  be  closed 
in  pursuance  of  the  Licensing  Act  1874,  namely 
at  11.30  o'clock  at  night. 

This  information  was  heard  and  determined  on 
the  28th  Feb.  by  the  justices,  who  dismissed  the 
summons. 

The  following  facts  were  proved  or  admitted : — 

It  was  proved  by  a  police  sergeant  stationed  at 
Bromsgrove  that  on  Tuesday,  the  2l8t  Feb.,  he 
saw  a  man  named  Harford  (who  resided  in 
Bromsgrove)  go  into  the  licensed  premises  of 
the  respondent,  called  the  Sampson  Inn,  in 
Bromsgrove,  at  about  ten  o'clock  at  night, 
and  at  10.30  p.m.,  as  he  passed  the  inn,  he 
heard  Harford  and  another  man  named  Dufty 
(who  resided  in  Bromsgrove)  talking  in  the 
bar ;  that  at  11.25  the  same  ni^ht  he  was  again 

Eassing  the  inn,  and  he  again  h  ard  voices  in  the 
ar;  that  he  stood  and  listened  and  recognised 
the  voices  as  those  of  Harford  and  Dufty.  The 
house  was  required  to  be  closed  at  eleven  o'clock 
at  night ;  that  at  11.25  p.m.  the  same  night  he 
tried  the  front  door,  whicli  open^  into  Worcester- 
street,  and  the  back  door,  which  opens  into  a 
narrow  lane  or  passage  at  the  side,  and  found 
both  locked.  He  then  heard  the  passage  in  the 
house  being  swilled,  as  is  the  custom  of  the  house 
nearly  every  night  (for  which  purpose  the  front 
door  is  opened),  and  wh^^n  this  door  was  opened  by 
the  man  who  ^as  doing  the  swilling  he  (the  police 
sergeant)  walked  in  and  went  into  the  bar,  where 
he  found  the  respondent's  wife  and  daughter  and 
the  two  men  named  HHi*ford  and  Dufty.  The 
respondent's  wife  was  in  the  act  of  handing 
glasses  of  whisky  and  soda  to  the  two  men. 
She  stated  in  reply  to  the  constable  that  they 
were  friends,  and  the  respondent's  daughter  said, 
"They  are  stopping  here  to-night;  they  have 
taken  beds." 

It  was  admitted  that  Dufty  also  went  to  the 
house  before  ten  o'clock  that  night,  and  that  both 
men  had  been  supplied  with  intoxicating  liquor 
as  ordinary  customers  between  thu  and  eleven 
o'clock,  and  that  they  had  stayed  on  after  closing 
time  upon  the  invitation  of  the  rertpondent's  wife 
who  was  entrusted  by  the  respondent  with  the 
management  of  the  inn. 

It  was  also  admitted  that  the  opening  of  the 
front  door  by  the  man  for  swilling  the  passage 
was  usually  done  on  most  nights. 

2  T 
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It  was  further  stated  bj  tbe  police  that 
at  1.25  a.m.  the  respondent's  wife  opened  the 
front  door,  and  after  looking  up  and  down  the 
street  shut  the  door  and  locked  it,  and  it  was 
proved  that  at  1.30  a.m.  the  back  door  leading  oat 
of  the  yard  of  the  inn  into  the  narrow  lane  or 
passage  was  opened,  and  that  the  two  men  came 
out  and  ran  down  the  lane  or  passage. 

It  was  also  proved  that  the  police  sergeant 
went  into  the  inn  at  1.30  a.m.  by  the  back  door, 
which  was  then  open,  and  saw  the  respondent 
and  called  his  attention  to  the  fact  that  the 
two  men  Harford  and  Dnfty  had  just  left  the 
premises  by  the  back  door,  and  that  the  respon- 
dent then  said,  "  I  can't  help  it,  it  is  my  wife's 
fault." 

On  the  part  of  the  respondent  it  was  con- 
tended that  there  was  no  evidence  of  keeping 
open  for  sale,  and  that  the  summons  should  be 
dismissed. 

On  the  part  of  the  appeUant  it  was  contended 
that  there  was  sufficient  evidence  of  keeping  open 
for  sale. 

The  justices,  however,  were  of  opinion  that  they 
were  bound  by  the  decisions  in  Tennant  v. 
Cumberland  (23  J.  P.  61)  and  Jefferson  v.  Richard' 
son  (35  J.  P.  470),  and  that  to  establish  a  charge 
of  keeping  open  there  must  be  evidence  that  the 
outer  door  was  either  opon  or  ajar,  or  that  some- 
one was  ready  to  open  it  when  tapped  at  or  other 
notice  given  by  a  customer,  and  that  in  this  case 
it  was  admitted  by  the  appellntit  that  both  outer 
doors  were  locked  up  to  11.25  p.m.,  and  they 
accordingly  dismissed  the  summons  on  the  ground 
that  there  was  no  evidence  of  keeping  open,  and 
they  gave  their  determination  against  the  appel- 
lant without  calling  for  or  hearing  any  evidence 
on  behalf  of  the  respondent. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  there  was  any  evidence  on  the  facts 
stated  and  admitted  of  keeping  open  for  t^e  sale 
of  intoxicating  liquors,  and  wbether  the  justices 
were  right  in  law  in  dismissing  the  summons 
against  the  respondent  upon  the  grounds  stated 
in  the  case. 

Sect.  9  of  the  Licensing  Act  1874  (37  &  38  Vict, 
c  49)  provides  : 

Any  person  who,  dnring  the  time  at  which  premises 
for  the  sale  of  intozioatiDg  liqnors  are  directed  to  be 
oloeed  by  or  in  pnrsttaDoe  of  this  Aot,  sells  or  exposes 
for  sale  in  such  premises  any  intozioating  liquori  or 
opens  or  keeps  open  snob  premises  for  tbe  sale  of  intoxi- 
cating liquors,  or  allows  any  intoxicating*  liqnors, 
altbongh  purchased  before  the  honrs  of  oloeiog,  to  be  . 
consumed  in  such  premises,  shall  for  the  first  offence  be 
liable  to  a  penalty  not  exceeding  ten  pounds,  and  for 
any  subsequent  offence  to  a  penalty  not  exceeding 
twenty  pounds. 

Amphlett,  Q.O.  (Sidfiey  Clarke  with  him)  for 
the  appellant. — The  question  is  whether  the  appel- 
lant kept  his  house  open  for  the  sale  of  intoxicat- 
ing li(^uor  within  the  meaning  of  sect.  9  of  the 
Licensing  Act  1874.  The  justices  held  that  there 
was  no  evidence  that  he  did  so,  but  we  submit 
they  were  wrong  in  that  and  that  the  case  ought 
to  be  sent  back  to  them  to  be  so  dealt  with.  The 
juhtices  seem  to  have  relied  on  a  dictum  in 
Stone's  Justices  Manual  (edit.  1898,  p.  460), 
that  if  the  doors  be  shut,  the  offence  charged 
should  be  that  of  selling;  but  there  is  nothing 
to  justify  that.    Yery  serious  consequences  woula 


follow  if  this  decision  be  supported.    [He  was 
stopped.] 

J.  B.  Matthews  for  the  respondent. — ^The  section 
deals  with  the  two  distinct  offences  of  selling 
liquors  at  all  during   prohibited   honrs  and  of 
keeping  open  for  sale  during  prohibited  hours. 
The  onence  of  selling  is  entirely  different  from 
the  offence  of  keeping  the  house  open  for  the  sale. 
On  the  evidence  in  this  case  the  publican  possibly 
might  have  been  convicted  of  selling  during  pro- 
hibited hours,  but  the  question  is  whether  he  can 
be  convicted  of  keeping  open,  and  the  present 
prosecution  is  really  an  attempt  to  do  awa^  with 
the  distinction  between  the  two  things  which  the 
section  has  kept  separate,  the  distinction  between 
selling  and  keeping  open  for  sale.    The  argument 
for  the  appellant  really  comes  to  this,  that  to  keep 
the  house  shut  is  to  keep   it  open   within  the 
section.    The    distinction    between    selling  and 
opening  or   keeping   open    for    sale    existed  in 
some  of  the  earlier  Acts,  for  example,  in  sect.  1  of 
11  &  12  Vict.  c.  49 ;  in  sect.  5  of  the  Public  House 
Closing  Act  1864  (27  &  28  Yict.  c  64) ;  and  in 
identical  terms  in  sect.  24  of  the  Licensing  Act 
1872,  which  has  been  replaced  and  repealed  by 
sect.  9  of  the  Act  of  1874.    In  the  present  case 
the  door  was  open  only  for  swilling  down  the 
passage,  and    tnere  is  no  suggestion  that  any 
outer  door  was  at  any  time  open  so  as  to  give 
ingress  to  any  person  from  the  outside  to  go  in 
and  drink  there  after  closing  time;  and  therefore, 
upon  the  words  of  the  section  itself,  there  was  no 
keeping  open  for  sale  during  prohibived  hourn. 
With  regard  to  the  authorities,  all   the   cases 
where  there  has  been  a  conviction  for   keeping 
open  have  been  cases  where  the  outer  door  has 
been  kept  open  and  where  during  closing  time 
there  has  been  a  means  of  sccess  to  the  bonse 
from  the  outside.     In  Tennant   v.    Cumberland 
(1  E.  &  E.  401 ;  23  J.  P.  51),  where  the  informa- 
tion    was  for  **  opening "  the    premises    under 
sect.  1  of  11  &  12  Viet.  c.  49,  which  had  the  same 
distinction  betwe  n  selling  and  keeping  open,  the 
information   was  dismissed  on  the  ground  that 
there  was  no  evidence  that  the  house  was  open  at 
all  during  closing  time  except  to  let  the  man  who 
was  seen  in  thc^  piemiees  out.     I  admit  that  if 
men  are  found  in  ihe  place  after  closing  time 
and  there  is  no  evidence  as  to  the  time  tbey  went 
into  the  premises,  the  justic*  s  might  be  justified 
in  inferring  that  they  were  let  in  after  tbe  hour 
of  closing  and   in   convicting  the   publican  of 
opening  his  house.     That,  however,  is  not  this 
case,  as  here  the  evidence  was  that  the  two  men 
were    in     the    premises    before    closing    time. 
Tennant  v.  Cumberland  {ubi  sup.)  was  followed  in 
Jefferson  v.  Richardson  (35  J.  P.  470),  where  the 
mere  fact  of  men  b^-ing  seen  coming  out  of  the 
house  after  closing  time  was  held  to  be  no  evidence 
on  the  charge  of  keeping  open,  though  it  may 
have  been  evidence  if  the  offence  chnrged  had 
been  selling.     In  Finch  v.  Blundell  (26  J.  P.  71), 
wheie   there   was  a    conviction,    there    was   no 
evidence  as  to  what  time  the  men  came  in,  and, 
being  found  th^^re  after  closing  time,  the  infer- 
ence was  that   they    were  not  th^-re  at  closing 
time,  and  therefore  that  the  house  was  open  to 
admit  them  after  closing  time.    In  Thompson  v. 
Greig   (34   J.   P.  214)  the  constable  found  tbe 
outer  door  of  the  house  open,  which  accounts  for 
the  conviction  in  that  case;   and  in  Brewer  ▼. 
Shepherd  (36  J.  P.  373)  the  person  had  admit- 
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tedly  gone  into  the  hoase  after  closing  time  and 
therefore  there  was  do  question  of  the  hoase  being 
open.  For  these  reasons  the  jastioes  were  right 
in  refosing  to  oonvict. 

Amphlett,  Q.G.  in  replj. — ^Tbere  is  no  question  of 
the  offences  being  distinct.    The  words  *'  keeping 
open  "  mean  keeping  open  for  business,  so  that 
when    closinfl^  time    arrives  the  publican  must 
exclude  all  the  persons  who  are  tbere,  otherwise 
he  is  keeping  his  house  open  and  continuing  his 
business,  although  he  may  have  the  doors  closed. 
Justice  would  be  defeated,  and  there  could  be  no 
conviction  unless  yon  could  prove  a  sale.    The 
word  in  the  earlier  statute  under  which  Tennant 
V.  Cumberland  (uhi  sup,),  was  decided  was  "  open  " 
simply,  but  now  the  words  are  "open  or  keep 
open     which  are  very  different,  and  the  Legisla- 
ture inserted  those  words  **  keep  open  "  to  prevent 
any  quibble  of  this  kind.     Upon  the  words  of  this 
section  it  has  not  been  held  to  be  necessary  to  have 
either  an  outer  or  an  inner  door  open.    In  Tennant 
V.  Cumberland  {uhi  sup.)  the  word  was  ''open," 
and  Crompton,  J.  expressly  bases  his  judgment 
on  that  ground.      That  case  is  distinguishable  as 
the  words  and  the  circumstances  were  different. 
As  to  Jefferson  v.   Richarison  {uhi  sup\  it  went 
on  the  ground  that  there    was  no  evidence  of  a 
sale  having    tak**n    place  on  the  premises.     In 
Brigden  v.  Heighes  (34  L.  T.  Rep.  242  ;  1  Q.  B. 
Div.  330)  Mellor,  J.  said :  "  Justices  in  order  to 
convict  must  be  able  to  find  that  the  house  and 
premises    .    .     .    were  not  really,  though  appa- 
rently, closed ;  that  the  closing  was  a  sha  n,  and 
that  the  premises  were  really  kept  open  for  people 
who  wish  to  purchase  intoxicating  liquor."  Finch 
V.  Blundell  {uhi  sup.)  is  precisely  the  same  case 
as  the  present.    There  the  doors  w^>re)  all  closed, 
and  no  door  was  open  either  back  or  front,  but 
the  policeman  saw  men  in  the  premises,  and  it 
was  held  that  there  was  evidence  that  the  house 
was  open  for  sale.      Tbat  case  clearly  shows  that 
the  doors  may  be  all  closed  and  yet  that  the  house 
may  be  "  open  *' ;  and  since  those  cases  the  words 
have  been  altered  to  "  opened  or  kept  open."    If 
drinking  goes  on  after  closing  time  then  the 
house  is  "  open,"  and  "  kept  open "  means  kept 
open  for  business,  not  necessarily  by  having  an 
outer  door  open.     If  this  decision  be  upheld,  the 
publican  will  escape  altogether,  because  he  could 
only  be  convicted  upon  proof  of  a  sale  having 
taken  place,  which  would  be  difficult  or  impos- 
sible.   [Grantham,  J.  referred  to  Pearse  v.  Gill 
(41  J.  P.  742).] 

Gb AKTHAM,  J. — This  casc  is,  to  my  mind,  one  of 
considerable  difficulty,  and  one  in  which  judg- 
ment might  be  given  in  either  way,  but  upon  the 
whole  I  think  that  the  view  that  has  been  pointed 
out  by  my  learned  brother  is  the  safer  one  to  take 
— ^that  the  words  "  opens  or  keeps  open "  must 
have  the  ordinary  interpretation  given  to  them, 
namely,  that  they  mean  the  opening  or  keeping- 
open  the  premises  for  people  who  are  outside  to 
come  in,  and  do  not  include  the  case  where  people 
who  are  already  in  the  premises  stay  in  the 
premises  after  closing  time  to  be  served.  That  is 
a  distinct  offence.  Where  people  are  in  a  house 
and  stay  in  and  have  drink  served  to  them  after 
closing  hours,  that  is  contrary  to  law,  and  they 
can  be  punished  for  it;  but  there  mtist  be 
evidence  of  that,  and  in  all  the  oases  which  have 
been  relied  upon  the  learned  judges  who  decided 


them  have  invariably  kept  very  strictly  to  the 
evidence  in  the  different  cases,  and  they  have 
decided   as  they  did  decide  because  they  said, 
*'  Although  it  may  be  as  you  suggest,  there  is  no 
evidence  of  it."    Here  there  are  pei'sons  in  the 
house ;  it  is  proved  that  they  were  in  the  house 
before  the  prohibited  hours  or  the  closiog  time, 
aud  it  was  admitted  that  they  were  there  after 
closing  time.      There  is  a  controversy  as  to  the 
circumstances  under  which  they  were  there ;  but 
it  is  admitted  that  the  house  was  in  the  ordinary 
sense  of  the  word   closed — that  is  to  say,  the 
front  door  and  the  back  door  were  both  locked — 
and  although  the  policeman  triftd  the  doors  he 
could  not  get  in  at  either  door,  and  he  would  not 
have  got  in  and  would  not  have  known  anything 
at  all  of  what  was  going  on  had  it  not  been 
for  a  barman  who  swilled  the  floor  of  the  house 
down,  as  he  did  practically  every  night  for  the 
purpose  of  cleansing  the  place,  aud  who,  to  let  the 
water  out,  opened  the  door  about  11.30  p.m.  and 
thereupon  the  policeman  went  in  and  found  these 
two  ruen  there,  who  undoubtedly  were  receiving 
drink.     On  the  statement  made  by  the  wife  they 
were  not  pijing  for  the  drink,  or  rather  it  was 
said  that  they  were  friends  of  the  landlady,  and 
the  evidence  is  that  tbey  were  invited  by  her  to 
stay,  and  therefore  there  was  evidence  that  there 
was  no  breach  of  the  law  in  that  respect.     But 
taking  the  facts  as  admitted,  that  the  nouse  was 
not  open  or  kept  open  in  the  ordinary  sense  for 
the  people  outside  to  come  in,  I  think  it  is  safer 
for  us  to  take  the  somewhat  narrower  view  of  the 
question,  and  to  hold  that  it  was  not  open  or  kept 
open  for  the  people  outside  to  come  in  within  the 
meaning  of    sect.  9.      Unless  there    was    some 
evidence,  which  there  was  not  in  this  case,  that 
the   house  was  open  or  kept  open  by  the  door 
beine  either  ajar  or  in  some  other  way  open  for  the 
people  outside  to  come  in,  we  cannot  hold  that  it 
was  open  or  kept  open  within  the  meaning  of  the 
section.      Where  the  house  is  admittedly  closed 
and  the  doors  are  shut,  we  ought  not  to  hold  that 
it  is  kept  open  because  there  are  people  inside 
and  there  is  controverted  evidence  as   to   what 
those  people  were  there  for.    Under  these  circum- 
stances I  think  the  decision  of  the  justices  must 
be  upheld. 

Brucs,  J. — I  am  of  the  same  opinion.  The 
evidence  is  that  the  doora  were  closed  except  on 
the  two  occasions  mentioned  in  the  case.  On  one 
occasion  the  door  was  opened  for  swilling  the 
passage.  That  clearly  was  not  an  opening  for 
the  sale  of  intoxicating  liquor.  Again,  on  another 
occasion  the  door  was  opened  and  the  men  ran 
away.  That  was  not  an  opening  for  the  sale  of 
intoxicating  liquor.  Then  it  is  suggested  that 
these  premises  may  be  said  to  be  open  if  there 
are  persons  in  the  premises,  although  there  was 
no  access  to  be  gained  to  the  premises  by  persons 
from  the  outside.  I  cannot  agree  with  that.  I 
think  the  premises  are  closed — I  mean  really 
closed  if  persons  from  the  outside  cannot  come 
in,  and  the  persons  inside  cannot  be  treated  as 
being  on  premises  which  are  open  or  kept  open. 
I  think  these  words  "  open  or  kept  open "  mean 
that  there  is  no  access  to  the  premises  from  the 
outside,  and  if  there  is  no  access  to  the  premises 
from  the  outside  then  the  premises  are  not  "  open 
or  kept  open  "  within  the  meaning  of  the  section. 

Appeal  dismissed. 
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SolicitorB  for  the  appellant,  Clarke  and  Blundell, 
for  Samuel  T/iomeZy,  Worcester. 

SolicitorB  for  the  respondent,  Thos,  White  and 
Sons,  for  /.  and  F.  Eolyoake,  Bromsgrove. 


Tuesday,  July  4,  1899. 

(Before  Grantham  and  Bruob,  JJ.) 

Belton  (app.)  r.  Busby  and  Woods  (resps.).  (a) 

Betting — Place — Bar  of  puhlic-houae  —  Betting 
man  using  bar  for  business  of  betting — Permis- 
sion of  licensee  of  house — User  of  a  *^  place  '*  for 
P'lrposes  of  betting — Betting  Act  1853  (16  *  17 
Vict  c.  119),  ss.  1,  ^—lAcensing  Act  1872 
(35  &  36  Vict  c.  94),  s.  17,  sub-s,  2. 

A  professional  betting-man,  with  the  knowledge  and 
permission  of  the  proprietor  and  licensee  of  a 
beerhottse,  used  the  saloon  bar  of  the  beerhouse 
for  the  purpose  of  conducting  therein  the  bttsiness 
of  ready  money  betting.  He  usually  came  to 
the  beerhouse  about  noon,  and  remained  there 
until  about  Sp  m,,  generally  in  the  saloon  near 
and  on  one  siae  of  a  certain  partition.  He  there 
m^de  bets,  received  the  money  staked,  and  paid 
the  bets  to  the  winners.  He  invited  persons 
coming  to  the  house  to  bet  with  him,  and  he  was 
known  to  his  customers  to  be  there  at  those  times 
and  to  carry  on  his  betting  business  there,  and 
persons  came  there  for  the  purpose  of  making 
bets  vfith  him,  and  he  had  the  permission  of  the 
proprietor  for  doing  what  he  d%d,  though  he  had 
no  interest  in  the  beerhouse,  or  the  btisiness  or 
management  thereof. 

Held,  that  the  betting-man,  in  so  using  the  bar  of 
the  public-house,  was  using  a  "  place  "  for  the 
purpose  of  betting  with  persons  resorting  thereto 
within  the  m>eaning  of  me  Betting  Act  1853,  and 
was  guilty  of  an  offence  under  sects.  1  and  3  of 
that  Act 

Held,  also,  that  the  proprietor  and  licensee  of  the 
beerhouse  was  guilty  of  the  offence,  under  sect  17, 
sub-sect  2,  of  the  Licensir^  Act  1872,  of  suffer- 
ing his  house  to  be  used  in  contravention  of  the 
Betting  Act  1853. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  West  London  Police-coort. 

The  respondent  Woods  appeared  before  the 
magistrate  upon  five  summonses,  issued  at  the 
instance  of  the  appellant,  who  is  a  chief  inspector 
of  the  metropolitan  police  force,  chargiug  him  for 
that  he,  on  the  25th  Feb.,  the  Ist,  2nd,  3rd,  and 
4th  March  1898,  being  a  person  using  the  Bojal 
Pair  beerhouse,  Kensington,  did  use  the  same  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  contraiy  to  sect.  3  of  the  Botting  Act 
1853  (16  &  17  Vict.  c.  119). 

The  respondent  Busbj  also  appeared  before  the 
magistrate  at  the  same  time  upon  five  summonses 
issued  by  the  appellant  charging  him  for  that  he, 
on  the  same  five  days,  being  the  liceusee  of  the 
Royal  Pair  beerhouse,  did  suffer  his  house  to  be 
used  by  Woods  in  contravention  of  sect.  3  of 
16  «&  17  Vict,  c,  119  (the  Betting  Act  1853),  con- 
trary to  sect.  17,  sab-sect.  2,  of  35  &  36  Vict, 
c.  94  (the  Licensing  Act  1872). 

The  evidence  against  each  of  th«  respondents 
was  the  same  and  related  to  occurrences  which 

(a)  Beportod  by  W.  W.  Oaa,  £aq.,  BarruMr4»-L»w. 


took  place  in  every  instance  when  both  respon- 
dents  were  present.  The  evidence  for  the  pro- 
secution oonsisted  of  that  of  polioe  constables  who 
saw  and  heard  what  took  place,  which  evidence 
the  magistrate  found  to  be  tmstwor^y  and 
correct.  Neither  respond*^nt  gave  evidence 
before  the  magistrate  at  the  hearing. 

The  foUowing  facts  were  proved  or  admitted : 

The  respondent  Woods  was  a  professional  bet- 
ting man  or  bookmaker.  The  respondent  Busby 
was,  during  the  times  referred  to,  the  keeper 
and  proprietor  of  the  Royal  Pair  beerhouse,  a 
duly  licensed  house,  situate  in  Gloster-grove, 
Ken  sington,  and  was  the  Ucensee  in  respect 
thereof. 

Upon  each  of  the  five  days  mentioned  in  the 
summonses  Woods  came  to  the  Royal  Ptur 
shor'ly  after  12  noon  and  remained  there  to 
shortly  before  3  p.m.  During  the  presence  of 
Woods  Busby  was  always  there,  and  what  is 
herein  described  took  place  with  the  knowledge 
and  permission  of  Busby.  Woods  upon  only  one 
occasion  bought  any  beer  at  the  Royal  Pair,  and 
the  evidence  showed  that  he  sent  out  on  two 
occasions  for  a  bottle  of  whisky  which  was 
bought  elsewhere  off  the  premises  and  which  was 
drunk  by  both  Woods  ana  Busby,  and,  except  for 
some  cigars,  Woods  was  not,  except  as  above 
mentioned,  seen  to  be  a  customer  at  the  house  for 
what  was  ordinarily  on  sale  there. 

Woods  always  came  to  the  saloon  compartment 
of  the  house  and  generally  remained  near  and  on 
one  side  of  a  certain  partition.  He  oocasionaUy 
went  fi-om  there  to  other  parts  of  the  saloon  and 
to  the  public  bar  and  tap-room  as  occasion  arose, 
returoin&r  to  the  neighbourhood  of  the  partition 
or  fireplace.  The  magistrate  was  satisfied  that 
Woods  conduc^ed  in  the  saloon  the  business  of 
ready-money  betting.  He  received  bets  there 
generally  made  at  starting  prices  by  means  of 
slips  of  paper  bearing  the  name  of  the  horse  or 
dog  backed  which  were  handed  to  him  together 
with  the  money  staked  by  the  persons  making  the 
bet,  and  he  paid  money  there  in  respect  to  bete 
won  to  the  winners  thereof,  and  discussions  and 
disputes  about  bets  also  t'tok  piact»  with  Woods 
in  the  saloon.  Bets  occasionally  also  took  place 
betiveen  Woods  and  Busby  and  were  settled  over 
the  counter  in  the  saloon,  and  they  conversed 
about  bets  and  racing.  Woods  also  invited  the 
persons  coming  to  the  house  to  bet  with  him, 
sometimes  successfully,  and  sometimes  the  man 
invited  would  make  an  excuse,  such  as  having  no 
money  or  some  other  excuse.  The  evidence  led  ro 
the  inference  that  Woods  wim  known  to  his 
customers  to  be  at  the  above  times  at  the  Royal 
Pair,  and  to  c  irry  on  his  betting  business  then» 
as  described,  and  that  persons  did  come  there  for 
the  purpose  of  transacoing  betting  basinets  with 
him. 

The  magistrate  found  as  a  fact  that  Woods  had 
the  permission  of  Busby  for  doing  what  he  did,  as 
above  described. 

Apart  from  the  betting  business  carried  on  by 
Woods  as  above  described,  the  ordinary  busineos 
of  a  beerhouse  was  carried  on  at  the  Royal  Pair. 
Woods  had  no  interest  of  any  sort  in  the  latter 
business  or  in  the  house  itself.  He  did  not  take 
any  part  in  the  managemobt  of  the  house,  nor  had 
he  any  control  over  the  business  of  the  house. 
There  was  no  evidence  that  Busby  had  any  inte- 
rest in  any  of  the  bets  made  by  Woods. 
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For  the  proseontion  it  was  contended  that  the 
respondents  were  respectively  guilty  in  the  cir- 
camstances  of  the  offences  with  which  they  were 
charged. 

On  behalf  of  the  respondent  Woods  it  was 
sabmitted  that  on  the  onoontradictedand  admitted 
facts  as  proved  by  the  prosecution,  no  offence  had 
been  oonimitted  by  him  under  the  section  of  the 
Act  under  which  he  was  summoned,  and  on  behalf 
of  the  respondent  Busby  it  was  submitted  that  if 
Woods  had  not  committed  an  offence  against 
sect  3  of  the  Betting  Act  1853,  he  (Busby)  could 
not  be  said  to  have  brought  himself  within  the 
terms  of  the  summonses  issued  against  him,  and 
the  attention  of  the  magistrate  was  called  to  the 
decision  of  the  House  of  Lords  in  the  case  of 
Powell  ▼.  Kempton  Park  Bacecourae  Company 
Limited  (80  L.  T.  Rep.  538 ;  (1899)  A.  0.  143). 

The  magistrate  was  of  opinion  that,  having 
regard  to  the  judgment  of  the  Lord  Chancellor  in 
the  above  case,  Woods  was  not  using  the  bars  of 
the  beerhouse  in  such  a  manner  as  to  constitute 
an  illegal  user  within  the  meaning  of  the  Bettiog 
Act  1853,  and  h<^  dismissed  the  summonses  against 
him,  and  as,  in  his  opinion,  it  followed  that  as  a 
oeoessary  consequence  the  respondent  Busby 
could  not  be  said  to  have  permitted  any  user  by 
Woods  of  an  illegal  character,  he  h<>ld  that  the 
Bommonses  against  him  failed  aJso,  and  he  acoord- 
inglv  dismissed  them. 

The  question  for  the  opinion  of  the  court  was 
whether  having  regard  to  the  facts  above  stated 
and  found,  the  magistrate  was  right  in  point  of 
law  in  dismissing  the  summonses. 

The  Betting  Act  1853  (16  &  17  Yict.  o.  119), 
provides : 

Sect.  3.  Any  person  who  being  the  owner  or  oooapier 
of  any  hoose,  office,  room,  or  other  plaoe,  or  a  person 
auog  the  SAme,  shaU  open,  keep,  or  use  the  same  for 
the  purposes  hereinbefore  mentioned,  or  either  of  them, 

that  is  for  the  purpose  of  betting  with  persons 
resorting  thereto — shall  be  liable  to  a  penalty. 

The  Licensing  Act  1872  (35  &  36  Yict.  c.  94) 
provides : 

S«ot  17.  If  any  lioensed  person— (2)  opens,  keeps,  or 
Ofes,  or  suffers  his  boaise  to  be  opened,  kept,  or  need 
in  oontravention  of  the  Aot  of  the  session  of  the  six- 
t«reoth  and  seventeenth  years  of  the  rei^  of  her  present 
Hajes^,  obapter  119  .  .  .  he  shall  be  liable  to  a 
penalty  not  exceeding  for  the  first  offence  ten  pounds, 
and  not  exceediiig  for  the  second  and  any  sabeeqnent 
offence  twenty  pounds. 

Banckvoerta  for  the  appellant. — The  magistrate 
ought,  upon  the  facts  to  have  convicted  lx>th  the 
respondents.  Woods  as  the  bettine  man,  and 
Busby  as  proprietor  of  the  house.  The  following 
propositions  appear  clearly  from  the  case.  First, 
that  Woods  conducted  and  carried  on  at  this 
house  his  business  of  betting ;  secondly,  that  he 
was  known  to  do  so,  and  that  persons  came  to 
that  house  to  bet  with  him  ;  thirdly,  that  persons 
did  there  bet  with  him ;  fourthly,  that  he  had  the 
permission  of  the  occupier  ft  r  doing  what  he  did ; 
and  fifthly,  that  he  did  not  go  there  as  an  ordi- 
nary customer  to  buy  beer.  The  first  thing  to  be 
looked  at  is  sect  17  of  the  Licensing  Act  1872, 
which  imposes  a  penalty  upon  any  licensed  person 
who  suffers  his  premises  to  be  used  in  contraven- 
tion of  the  Betting  Act  1853.  That  assumes  that 
a  publican  retains  control  of  his  house,  and  that 
it  is  his  house.  The  words  of  sect.  1  of  the  Betting 


Aot  1853  are  very  conveniently  set  out  in  the 
table  given  in  the  judgment  of  the  Lord  Chan- 
cellor in 

Powell  V.  Kempton  Park  Raeecottrse  Company^  80 
L.  T.  Bep.  538,  at  p.  540 ;  (1899)  A.  C.  143,  at  p. 
158. 

It  is  not  necessary  that  the  person  should  be  the 
owner  of  the  room,  or  that  he  should  have  the 
right  of  using  it  for  the  purpose  of  betting  with 
persons  resorting  thereto.  There  are  two  cases 
which  are  in  point  here  and  which  are  unafftrcted 
by  the  decision  in 

PoweU  V.  Kempton  Parle  Racecourse  Company  (ubi 
«up.). 

The  first  is  Hamaby  v.  Raggett  (66  L.  T.  Rep.  21 ; 
(1892)  1  Q.  B.  20),  where  a  beerhouse  keeper  was 
charged  under  sect.  3  of  the  Betting  Act  1853 
with    knowingly    and    wilfully    permitting    his 
premises  to  1^  used  for  the  purpose  of  betting. 
It  was  proved  that  a  bookmaker  and  his  clerk 
were  in  the  bar  of  the  beerhou«e  and  used  the 
bar  for  the  purpose  of  betting  and  did  bet  with 
persons  reporting  thereto;   that  the  respondent 
was  present  and  knew  of  and  permitteid    such 
user,  and  that  the  bookmaker  and  clerk  did  not 
occupy  any  specific  place  in  the  bar,  and  it  was 
held  by  Mathew  and  Smith,  JJ.  that  the  respon- 
dent ought  to  have  been  convicted.    The  comple- 
ment of  that  case   was  that  of  Mc  William  v. 
Dawson  (56  J.  P.  182),  which  came  almost  imme- 
diately after,  and  was  against  the  bookmaker  in 
respect  of  betting  in  the  bar  of  a  public  house. 
The  f2icts  there  were  similar  except  that  it  was 
the  bookmaker,  and  not  the  publican,  who  was 
proceeded  against,  and  the  court  held  that  the 
case  was  governed  by  Hornsby  v.  Raggett  {ubi 
8up.),  and  that  the  bookmaker  ought  to  have  been 
convicted.     The  present  is  a  much  stronger  case, 
as  the  bookmaker  carried  on  his  business  as  a 
regular  thing  in  this  place,  aad  everyone  who  was 
a  customer  knew  where  to  find  him,  and  he  betted 
with  them  there.    It  is  buch  a  user  of  a  prohibited 
place  as  is  struck  at  by  the  Act  (per  Smith,  L.J., 
in  Powell  v.  Kempton  Park  Racecourse  Company 
(77  L.  T.  Rep.  2 ;  (1897)  2  Q  B.  276).  He-re  \Vood8 
is  analogous    to,  or  one  of  the  same  genus  as, 
"  owner,  occupier,  or  keeper,"  within  the  meaning 
of  Lord  Halsbury's  judgment  in  that  case;  he 
had  a  regular  habitat  there,  and  by  the  consent 
and  licence  of  Busby  he  used  it  for  a  fixed  period 
every  day  for  betting  and  not  as  an  ordinary 
customer.     It  is  therefore  brought    within  the 
words  of  Lord  James,  where  he  eays  (1899)  A.  C, 
at  p.  194) :   "  Directly  a  definite  localisation  of 
the  business  of   betting   is  effected    ...    it 
may  be  well  held  that  a  'place'  exists  for  the 
purposes  of  the  Act.*'    The  recent  case  of  Brown 
V.  Patch  (80  L.  T.  Rep.  716 ;  (1899)  1  Q.  B.  892), 
also  shows  that  Woods  ought  to  have  been  con- 
victed.   If  Woods  was  guilty  of  the  offence,  it  is 
clear  that  Busby  also  was  guilty  of  the  offence 
under  sect.  17  of  the  Licensing  Aot  1872. 

The  respondents  did  not  appear. 

Grantham,  J. — I  am  sorry  that  no  one  has 
appeared  here  on  behalf  of  the  respondents, 
because  it  may  be  that  we  have  omitted  to  see 
or  find  out  some  argument  which  might  have 
been  used  on  their  behalf.  I  can  well  under- 
stand that  if  counsel  had  appeared  for  the  re- 
spondents, he  could  have  brought  before  us  many 
ox  the  arguments  that  have  been  used  before  in 
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the  varlons  cases  in  which  this  qnestion  has  been 
discussed ;  bat  I  am  bonnd  to  say  that  the  case 
seems  to  me  to  be  without  any  doubt  whatever, 
and  that  our  judgment  must  be  for  the  appel- 
lant. I  think  the  better  course  is  to  deal  £rst 
with  the  case  of  Woods,  because  if  we  saj  that 
Woods  ought  to  be  convicted,  it  is  quite  c'ear 
that  Busby,  the  keeper  of  this  house,  ought  to 
be  convicted  also.  With  regard  to  the  position 
of  Woods,  the  great  distinction  to  be  borne  in 
mind  in  cases  of  this  nature — such  as  the  cases 
of  Powell  V.  Kempton  Park  Racecourse  Company 
{uhi  8up.)  and  HawJce  v.  Dunn  (76  L.  T.  Bep. 
355;  (1897)  1  Q.  B.  579)— is  this  (as  aU  the 
Doble  and  learned  lords  as  well  as  the  judges  of 
the  Court  of  Appeal  said  in  the  Kempton  Park 
case  {uH  sup.),  that  the  parties  who  go  to  race- 
courses go  tnere  to  bet  with  each  other.  One 
is  on  exactly  the  same  footing  as  the  other,  and 
the  man  who  goes  there  to  lay  a  horse  is  on 
exactly  the  same  footing  as  the  man  who  goes 
there  to  bet  on  a  horse.  The  place  is  open  to 
both  of  them,  and  they  both  pay  the  same  sum 
to  go  into  the  indosure.  Many  of  them  go  there 
because  they  will  get  a  better  view  of  the  race ; 
some  of  them  also  go  there  because  they  will 
find  somebody  who  wants  to  bet  with  them. 
They  want  to  back  a  particular  horse;  they 
know  or  they  own  the  horse,  or  for  some  reason 
or  other  they  have  an  honest  view  that  their 
judgment  as  to  the  capabilities  ol  the  horse  is 
right,  and  they  are  prepared  to  back  that  judg- 
ment, and  they  want  somebody  who  will  give 
them  an  opportunity  of  backing  it  by  laying 
them   the  odds;  and  therefore  they  go  to  this 

Elace  where  they  expect  to  find  somebody  who 
as  also  his  own  views  as  to  the  merits  of  the 
horse,  and  who  is  prepared  to  back  his  opinion. 
As  was  said  by  the  learned  lords  and  judges  who 
decided  the  Kempton  Park  case  (uM  sup,),  the 
people  who  go  there  to  bet  in  that  way  are  not 
the  owners  or  the  proprietors  of  the  place,  and 
they  do  not  keep  the  place  in  any  way.  It  cannot 
therefore  be  said  that  in  any  sense  they  can  be 
brought  within  the  purview  of  the  section  of  the 
Act,  which  is  manifestly  aimed  at  the  persons 
keeping  the  place  for  the  purpose  of  betting. 
That  oeing  the  general  view  of  all  the 
judgments  delivered  in  those  two  cases  of 
Hawke  v.  Dunn  {uhi  sup.)  and  Powell  v. 
Kempton  Park  Racecourse  Company  {vhi  sup.), 
we  have  to  see  whether  or  not  a  public-house, 
kept  as  this  public-house  or  beerhouse  was  by 
Busby,  the  proprietor  and  licensee  of  it,  in  such 
a  way  that  a  professed  bookmaker  uses  it  as  his 
betting  place,  is  on  all  fours  with  a  portion  of  a 
racecoui'se  where  people  meet  together  for  the 
purpose  of  betting  with  each  other.  It  seems  to 
me  that  the  two  things  are  not  in  any  way 
analogous.  The  present  case  seems  to  me  to  be 
clearly  brought  within  the  purview  of  the  Betting 
Act  1853,  and  to  be  clearly  within  the  mischief 
that  was  aimed  at  by  the  Legislature  in  passing 
that  Act.  Probably  at  the  time  that  Act  was 
passed  what  the  Legislature  were  primarily 
endeavouring  to  stop  was  betting-houses  being 
opened  where  nothing  but  betting  was  carried  on, 
and  it  is  quite  clear  that  houses  opened  for 
betting  in  that  way  were  within  the  Act.  The 
moment  that  professional  bookmakers  found  that 
they  could  not  keep  a  house  in  that  way,  the  next 
thing  they  did  was  to  find  somebody  who  woold 


keep  a  house  for  them  by  payment  of  a  rent 
either  in  money  or  in  kind,  or  as  the  suggestion 
is  in  this  case,  by  getting  a  bottle  of  whisky  and 
treating  the  pubUcan  to  the  whisky,  or  by  paying 
him  in  some  other  terms,  or  in  some  other  way 
making  it  worth  his  while  to  treat  his  house  as 
a  betting- house.  Undoubtedly  the  respondent 
Woods  went  to  this  house,  and  other  men  who 
wished  to  bet  with  him  went  there  also  in  order 
to  meet  him.  The  effect  of  this  betting  man 
being  there,  and  having  his  own  customers  to 
bet  with  him  there,  brought  trade  to  this  house 
and  without  any  rent  being  paid  it  would 
answer  the  purpose  of  Busby  to  practically  giTe 
Woods  an  absolute  right,  or  ''licence,"  as  Mr. 
Danckwerts  called  it,  to  be  there  day  after  day 
for  a  certain  number  of  hours.  From  the  find- 
ings of  fact  in  this  case  it  is  quite  clear  that  he 
hskl  a  licence  to  be  there.  He  had  even  more 
than  a  licence,  because  the  case  finds  that  he  was 
there  regularly  for  certain  hours,  and  that  he 
was  not  content  with  the  ordinary  drink  that 
could  be  got  there,  so  that  it  is  manifest  that  be 
did  not  go  there  for  the  purpose  for  which 
other  people  would  go  to  a  beerhouse,  to  get  a 
glass  of  beer.  He  went  there  from  day  to  dky  at 
certain  defined  times.  How  then  can  it  be  said 
that  this  was  not  a  '*  place  "  if  we  have  to  go  into 
the  question  what  is  a  place.  That  house  seems 
to  me  to  be  just  as  much  a  betting  place  as  the 
houses  which  were  established  for  betting  exclu- 
sively, the  mischief  of  which  was  the  thing  aimed 
at  by  the-  Legislature  in  1853.  As  Lord  James, 
and  I  think  Lord  Haisbury,  say,  what  the  book- 
makers naturally  tried  to  do  when  they  were  not 
allowed  to  keep  the  particular  house  or  place  for 
betting  was  that  they  got  a  place  outside.  That 
was  the  reason  of  the  word  **  place  "  being  used 
in  the  Act  to  bring,  as  it  were,  within  the 
meshes  of  the  net  places  that  were  dishonestly 
used  outside  for  the  purpose  of  infringing 
the  Act,  although  practically  they  were  part 
of  the  house,  such  as  a  back  yard,  or  an  open 
place  belonging  to  the  house  and  places  of  that 
kind ;  and  the  noble  lords  very  properly  draw  the 
distinction  between  places  of  that  kind  which 
really  were  attached  to  the  house  and  a  part  of  a 
racecourse  where  people  went  for  the  pleasure  of 
the  mutual  betting  with  each  other.  Under  these 
cironmstanoes  it  seems  to  me  that  the  case  finds 
the  positive  fact,  as  to  which  there  can  be  no 
controversy,  that  Woods  did  use  this  place  for  the 
purpose  of  betting  with  persons  resorting  thereto, 
and  it  was  just  as  muon  a  betting-house  for  him 
and  kept  by  him  as  would  have  been  a  room  if  he 
had  paid  the  rent  of  it.  It  seems  to  me, 
therefore,  that  Woods  was  committing  an 
offence  against  the  Betting  Act  1853.  H 
Woods  was  committing  an  offence  agunst 
the  Act  of  1853,  it  is  manifest  that  Busbj 
ought  to  have  been  convicted  for  permitting  his 
beerhouse  to  be  used  in  contravention  of  the 
Betting  Act,  and  under  those  ciroumstanods  he 
ought  to  have  been  convicted. 

Bbucb,  J. — I  am  of  the  same  opinion.  I  think 
in  this  case  the  room,  the  saloon  bar,  was  used  hj 
Woods  for  the  purpose  of  betting  with  persons 
resorting  thereto.  1  think  Woods  was  a  person 
using  the  same  in  the  sense  that  he  re^ilarly 
resorted  there  for  the  purpose  of  carrying  on  this 
business  of  betting;  that  he  resorted  there  day 
by  day  and  was  the  person  in  control  of  the  bet* 
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ting  business  carried  on  there — the  business  he 
carried  on  with  persons  who  resorted  to  the  house 
for  the  purpose  of  betting  with  him.  Therefore  I 
SDtertain  no  doubt  that  Woods  was  guilty  of  an 
offence  against  the  Act,  and  what  he  did  he  did 
with  the  knowledge  and  permission  of  Busby, 
and  therefore  Busby  was  clearly  guilty  of  an 
offence  under  sect.  17,  sub-sect.  2,  of  the  Licensing 
Act  1872. 

Appeal  allowed.     Case  remitted  to  the  magis- 
ircUe. 

Solicitors  for  the  appellant,  Wontner  and  Sons. 


Monday,  July  24, 1899. 

(Before  Eidlbt,  J.) 

Ellis  v.  Bbomley  Bitbal  Distbict 
Council,  (a) 

Local  government  —  Alteration  of  premises  by 
owner — Owner  required  by  local  authority  to  do 
work  which  they  are  liahle  to  do— Work  done 
as  a  volunteer — Bight  of  owner  to  recover  cost. 

The  owner  of  a  house  who  was  enlarging  his  pre- 
mises  was  required  by  the  local  authority's 
surveyor  {am^mgst  other  things)  to  take  up  and 
relay  the  back  drain  of  the  house  {which  was  in 
fact  a  sewer)  and  to  construct  an  interception 
chamber  or  manhole,  and  these  works  the  owner, 
upon  being  told  that  they  must  be  done,  though  no 
actual  steps  were  taken  to  enforce  their  execution, 
agreed  to  do  under  protest  and  did  do  under  the 
direction  and  by  order  of  the  surveyor  of  the  "local 
authority,  but  without  any  legal  proceedings 
being  taken  against  him  and  without  serious 
threat  of  such  proceedings.  The  liability  in  law 
for  carrying  out  these  works  rested  on  the  local 
authority.  In  an  action  by  the  owner  to  recover 
the  cost  of  the  works  from  the  local  authority  on 
the  ground  that  he  was  compelled  by  them  to 
do  works  which  the  local  authority  were  cowr- 
pellahle  by  law  to  do. 

Beld,  that  the  owner  in  the  execution  of  these  works, 
was  acting  as  a  volunteer  and  not  under  compul- 
sion, and  was  therefore  not  entitled  to  recover, 
although  withont  legal  proceedings  or  the  threat 
of  such  there  may  be  sufficient  compulsion  to 
prevent  a  person  being  regarded  as  a  volunteer. 

AcTiow  tried  by  Bidley,  J.  without  a  jury. 

The  action  was  broaght  against  the  local 
authority  for  the  district  by  the  owner  of  a  certain 
house  and  premises,  who,  during  the  alteration 
and  enlargement  of  his  premises,  was  required 
and  ordered  by  the  local  authority  to  execute  cer- 
tain works  relating  to  the  drains  of  the  house,  a 
part  of  which  works  the  local  authority  were 
under  a  legal  liability  to  do;  and  the  owner 
hnving  executed  these  works,  as  he  alleged,  under 
compulsion  by  the  local  authority,  now  sued  to 
recover  the  cost  of  the  same  on  the  ground  that 
he  was  compelled  by  them  to  execute  works  which 
they  were  compellable  by  law  to  execute. 

Macmorran,  Q.G.  and  Firminger,  for  the 
plaintiff. 

^^(^y,  QC.  and  Alexander  Olen,  for  the 
def^danta.  Cur.  adv.  vult. 

ia>  Beported  by  W.  W.  Oeb,  Esq.,  15uTl8ter-at-Law. 


Jtdy  24. — BiDLBY,  J.  read  the  following  judg- 
ment.— This  action  wus  brought  to  recover 
60Z.  3s.  7d.  for  certain  work  done  upon  drains  for 
which  it  was  contended  that  the  defendant  council 
was  liable.  The  plaintiff  was  owner  of  a  semi- 
detached house  called  the  Garth,  near  Chislehurst. 
He  was  desirous  of  enlarging  and  altering  the 
prf'mises  and  submitted  plans  to  the  defendants 
with  that  view,  which  plans,  however,  made  no 
reference  to  di-ains.  Subject  to  that  they  wei*e 
approved,  after  some  alterations.  It  appears  that 
shortly  after  the  works  began  the  surveyor  to  the 
defendants  went  on  to  the  sit^  and  found  that  a 
drain  had  existed  under  the  former  house  crossing 
it  in  an  oblique  direction  from  front  to  back,  and 
he  told  the  builder's  foreman  that  it  must  be  taken 
out  and  a  new  drain  carried  round  and  outside 
the  new  house  in  its  stead.  The  surveyor  further 
required  a  plan  of  the  drains  to  be  made  and  the 
construction  of  an  interception  chamber  at  a 
point  where  a  drain  from  one  of  the  w.c.'s  met 
the  main  drain  of  the  house  at  the  back.  He  also 
required  the  back  drain  of  the  house  to  be  tested, 
taken  up  aod  relaid.  All  this  work  was  done  and 
the  plaintiff  now  sought  to  recover  the  cost  from 
the  defendants  on  the  ground  that  whereas  he  had 
been  compelled  to  do  the  work  the  defendants 
were  liable  to  do  it  in  point  of  law.  The  drains 
both  at  the  front  and  back  of  the  house  were  in 

Soint  of  fact  severs,  as  they  received  also. the 
rainage  of  the  adjoiniDg  building:  Travis  v. 
Uttley  (70  L.  T.  Bep.  242 ;  (1894)  1  Q.  B.  233), 
and  therefore  the  liability  for  making  and  repair- 
ing them  did  rest  upon  the  defendants.  With 
regard  to  the  interception  trap,  or  manhole,  that 
would  appear  also,  according  to  Swanston  v. 
Twickenham  Local  Board  (40  L.  T.  Bep.  208,  734 ; 
11  Ch.  Div.  838),  to  be  a  part  of  the  sewer  in 
which  it  was  situated.  As  to  the  taking  up  of  the 
drain  which  passed  under  the  old  houtte  aod  the 
substitution  of  another  to  be  carried  round  the 
new  premises,  it  was  evident  that  that  might  be 
treated  as  a  necessary  part  of  the  alteration  pro- 
posed to  be  carried  out  which  was  to  be  done  for 
the  plaintiff  *B  benefit  and  primarily  at  his  instance, 
so  that  on  his  behalf  that  part  of  the  claim  was 

Eroperly  abandoned,  but  as  to  the  relaying  of  the 
acx  drain  and  the  construction  of  the  manhole  it 
was  insisted  that  he  was  entitled  to  recover ;  and 
the  question  for  decision  is  whether  he  executed 
these  latter  works  under  compulsion  or  as  a 
volunteer.  I  think  that  the  fair  result  of  the 
evidence  is  that  the  defendants'  surveyor  required 
the  work  in  question  to  be  done,  though  no  actual 
steps  were  taken  to  enforce  their  execution.  The 
surveyor  did  not  know  that  the  drains  in  question 
were  sewers  and  ordered  the  testing  and  relaying 
of  the  back  drain  and  construction  of  the  manhole 
under  the  powers  given  by  the  bye-laws  relating 
to  new  buildings,  which  he  thought  applied  to 
these  works.  On  the  plaintiff  calling  at  the  office 
and  endeavouring  to  escape  doing  the  work  on  the 
plea  that  the  drains  were  sound,  ne  was  told  that 
the  drains  must  be  tested  and  if  unsound  relaid, 
and  thereupon  he  agreed  to  do  them  under  protest. 
The  builder's  foreman  also  stated  that  the  surveyor 
required  of  him  that  this  should  be  done,  and  said 
that  the  surveyor  told  him  that  if  he  covered  up 
any  more  of  the  drains  without  inspection,  or 
went  any  further  in  the  work  without  proper 
plans,  there  would  be  a  summons.  Upon  the 
whole  it  comes  to  this  that  the  plaintiff  did  the 
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works  under  direction  and  by  order  of  tbe  defen- 
dants* surveyor,  but  withoat  any  legal  proceed- 
ings being  taken  against  bim,  and  without  tbe 
serious  threat  of  anj  such  proceedings  being 
taken.  But  the  decisions  show  that  although 
there  be  an  absence  of  legal  proceedings  and  of 
threat  of  such,  there  may  be  sufficient  compulsion 
to  prevent  a  person  being  regarded  as  a  volunteer 
in  doing  the  work.  In  North  v.  Walthamstow 
Urban  Council  (67  L.  J.  972,  Q.  B.),  the  subject 
was  fully  discussed  by  ChanneU,  J.  There  the 
plaintiff  was  the  owner  of  seven  houses  in 
Walthamstow,  and  the  sanitary  inspector  for  the 
district,  finding  a  defect  in  the  drainage  of  one  of 
them,  served  a  notice  upon  the  plaintiff  in  the 
form  stated  hereinafter.  On  the  ground  being 
opened  it  was  found  that  the  drain  in  question 
drained  more  than  one  house,  and  notices  were 
served  in  respect  of  all  the  houses:  *' Notice  is 
given  you  to  abate  a  nuisance  at  22,  24,  26,  28, 
30,  32,  34,  Cambridge-road,  arising  from  defective 
drains  within  seven  days,  and  for  that  purpose  to 
take  up,  &c.  Signed  W.  W.  West,  inspector  of 
nuisances."  Thereupon  the  plaintiff  did  the  work. 
This  notice,  however,  was  not  the  statutory  notice ; 
but  it  was  admitted  that  if  the  work  had  not  been 
done  by  the  plaintiff  a  statutory  notice  would 
have  followed.  In  the  result  Channell,  J.  gave 
judgment  for  the  plaintiff,  but  the  reasoning  of 
the  .judgment  given  by  him  shows  that  he  did 
not  feel  the  case  to  be  free  from  difficulty. 
Indeed  he  expressly  states  that  he  felt  such 
difficultv ;  but  ne  came  to  the  conclusion  that  the 

Elaintiff  was  entitled  to  recover  because  steps 
ad  been  taken  which  amounted  to  compelling 
him  to  do  the  work.  This  decision  appears  to 
me,  while  it  f oUows  Gehhardt  v.  Saunders  (67  L.  T. 
Bep.  684;  (1892)  2  Q.  B.  452),  and  Andrew  v. 
St  Olaves'  Board  of  Works  (78  L.  T.  Rep.  604 ; 
(1898)  1  Q.  B.  775),  rather  to  extend  the  principle 
of  these  decisions.  In  each  of  them  the  pro- 
ceedings put  forward  as  amounting  to  compulsion 
consisted  in  a  notice  to  abate  a  nuisance  given 
under  the  Public  Health  (London)  ^ct  1891.  If 
a  person  served  with  such  notice  does  not  comply 
with  it  he  is  liable  to  a  penalty,  irrespective  of 
any  order  to  be  made  by  the  magistrate  if  the 
notice  be  disputed.  But  in  the  case  before 
Channell,  J.  noncompliance  with  that  notice  would 
not  have  entailed  a  penalty.  Between  that  case 
and  this  there  are,  however,  two  distinctions.  There 
was  there  a  necessity  of  acting  at  once,  and  here 
there  was  not ;  and  I  accept  as  a  correct  view  of 
the  law,  and  as  a  reasonable  rule  this  statement 
that  where  there  is  such  a  necessity,  less  must  be 
considered  to  amount  to  such  compulsion  as  to 
prevent  a  man  being  a  mere  volunteer  than  would 
be  considered  so  to  do  in  other  cases.  Thus  it 
appears  that  the  plaintiff  could  not  recover  in 
the  present  case  without  still  further  extending 
the  principle  under  discussion,  which  I  am  not 
inclined  to  do.  At  first  indeed  I  thought  that  he 
might  properly  be  treated  as  having  acted  under 
compulsion,  but  on  consideration  I  think  the 
better  opinion  is  that  he  has  not  brought  his 
case  witiiin  the  lines  of  previous  decisions,  and 
that  therefore  my  judgment  must  be  for  the 

oeienaants.  Judgment  for  the  defendants. 

Solicitors  for  the  plaintiff,  C  B.  Sawyer  and 
EUis. 
Solicitors  for  the  defendants,  May,  Sykes,  and  Co. 


Saturday,  July  29, 1899. 

(Before  Mathbw,  J.) 

Babon   and  anothbb  v.  Pobtsladb  Ubbah 
Distbict  Council,  (a) 

Public  health  —  Sewers  —  Cleansing  —  Neglect  of 
local  authority  to  cleanse — Damage  to  adjoining 
premises  by  sewa-ge — Liability  of  local  authority 
to  action  for  such  damage — Public  Health  Act 
1875  (38  <fc  39  Vict  c.  55),  ««.  19,  299. 

Where  a  local  authority,  knounng  thcU  a  sewer 
vested  in  them  is  not  in  a  proper  condition, 
neglects  to  cleanse  and  empty  the  sewer,  as 
required  by  sect.  19  of  the  Puhlie  Health  Act 
1875,  and  aamctge  is  thereby  caused  on  adjoining 
land  by  sewage  coming  thereon,  the  occupier  of 
such  land  can  maintain  an  action  against  the 
local  authority  in  respect  of  such  damage ;  and  in 
such  a  case  the  remedy  of  the  occupier  is  not  by 
complaint  to  the  Locat  Government  Board  under 
sect,  299,  cts  that  section  contemplates  the  case 
where  there  are  not  sufficient  sewers  for  the  dis- 
trict, btU  does  not  contemplate  or  apply  to  the 
case  where  there  is  a  sufficient  sewer,  and  where 
there  is  a  neglect  by  the  local  authority  to  keep 
such  sufficient  sewer  properly  cleansed. 

FuBTHBB  consideration  in  an  action  tried  before 
Mathew,  J.  with  a  jury  at  the  summer  assizes 
held  at  Lewes. 

The  action  was  brought  by  the  plaintiffs,  who 
were  occupiers  of  certain  premises  at  Portslade. 
consistiog  of  a  dwelling-house  and  agricultural 
land,  against  the  defendants,  who  were  the  local 
authority  for  the  district,  and  it  was  brought  to 
recover  damages  in  respect  of  a  nuisance  on  the 
plaintiffs'  land  alleged  to  have  been  caused  by  the 
negligence  of  the  &fendants  as  such  local  autho- 
rity, in  not  properly  cleansing  an  open  sewer 
belonging  to  and  vested  in  the  defendants, 
whereoy  large  quantities  of  sewage  and  filth 
were  caused  to  come  on  to  the  plaintiffd'  land, 
so  as  to  cause  a  nuisance  whereby  the  plaintifEs 
were  injured  in  their  occupation  of  the  premises. 

It  was  admitted  at  the  trial  that  the  defendants 
were  gnilty  of  a  breach  of  their  statutory  duty  in 
not  properly  cleansing  and  emptying  the  seirer, 
as  required  by  sect.  19  of  the  Public  Health  Act 
1875. 

The  question  of  damages  was  the  only  one  left 
to  the  jury.  The  jury  gave  a  verdict  for  the 
plaintiffs  for  75Z. 

The  question  of  law  was  reserved  for  further 
consideration  as  to  whether  under  the  cironm- 
stances  the  plaintiffs  were  entitled  to  maintain 
the  action  against  the  defendants,  and  ^wer  was 
reserved  to  tne  judge  to  find  any  fact  which  might 
be  necessary. 

It  was  admitted  that  there  was  a  nuisance  on 
the  plaintiffs'  land  caused  b^  the  defendants,  and 
the  learned  judge  was  of  opinion  at  the  trial  that 
there  was  negligence  on  the  part  of  the  defendants 
in  not  cleansing  and  emptying  the  sewer  after 
notice  of  its  condition. 

The  Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
provides : 

Seot  15.  Every  looal  anthority  sbftll  keep  in  repair  all 
sewers  belonging  to  them,  and  shall  oaose  to  be  msde 
snoh  sewers  as  may  be  necosBary  foreffeotoally  draining 
their  disiriot  for  the  purposes  of  this  Aot. 

(a)  Beported  by  W.  W.  Oaa,  Esq.,  Barriater-aV-Law. 
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Sect.  19.  Srery  local  aathority  shall  oaose  the  sewers 
bebnging  to  them  to  be  oonstraoted,  oovered,  ventilated, 
sad  kept,  so  as  not  to  be  a  nnisanoe  or  injarioos  to 
healthy  and  to  be  properly  oleuised  aad  emptied. 

Seet  299.  Where  oomplaint  is  made  to  the  Looal 
Ooremment  Board  that  a  local  aathority  has  made 
defsnlt  in  providing  their  district  with  sufficient  sewers, 
or  in  the  maintenance  of  existing  sewers  ...  or 
that  a  local  aathority  has  made  default  in  enforcing  any 
provision  of  this  Act  which  it  is  their  duty  to  enforce, 
the  Local  Government  Board,  if  satisfied,  after  due 
inquiry,  that  the  aathority  has  been  gnilty  of  the 
allflged  default,  thall  make  an  order  limiting  a  time  for 
the  performance  of  their  duty  in  the  matter  of  such  com- 
plaint. If  such  duty  is  not  performed  by  the  tiaie  limited 
in  the  order,  such  otder  may  be  enforced  by  writ  of 
mandamus^  or  the  Looal  Government  Board  may 
appoint  some  person  to  perform  sach  duty,  and  shall  by 
order  direct  that  the  ezpenftes  of  performing  the  same 
.    .    .    shall  be  paid  by  the  aathority  in  default,  &o. 

Witt,  Q.G.  (Sinclair-Cox  with  him)  for  the 
plaintiffs. — We  ask  for  jadgmentfor  the  plaintiffs. 
At  the  trial  a  formal  admission  was  given  by 
coimsel  for  the  defendants  that  there  was  a 
nuisance  cansed  by  them,  bat  he  did  not  give  a 
formal  admission  that  there  was  negligence, 
bat  negligence  was  clearly  proved.  If  a  local 
aathority  does  not  carry  out  the  provisions  of 
sect.  19  of  the  Public  Health  Aco  1875  as  to 
cleansing  and  emptying  a  sewer,  they  are  liable. 
In  Hammond  ▼.  Vestry  of  St,  Pancrcu  (30  L.  T. 
Rep.  296 ;  L.  Bep.  9  0.  P.  316)  the  court  had  to 
construe  a  section  of  the  Metropolis  Management 
Act  1855 — sect.  72 — which  is  substantially  the 
same  as  the  one  now  in  question.  There  it  was 
eaid  that  it  is  not  enough  to  say  that  de  facto 
something  is  wronff  with  the  sewer,  you  must  go 
further  and  show  that  the  local  authority  had  the 
means  of  knowing  it  and  knew  it.  Brett,  J.  there 
said:  "According  to  my  view  of  sect.  72,  the 
▼estry  are  not  to  be  held  liable  for  not  keeping 
their  sewers  cleansed  at  all  events  and  under  all 
circumstances ;  but  only  where  by  the  exercise  of 
reasonable  care  and  diligence  they  can  and  ought 
to  kno«v  that  they  require  cleansing,  and  where 
by  the  exercise  of  reasonable  care  and  skill  they 
can  be  kept  cleansed."  Though  the  judgment 
there  was  for  the  defendants,  it  was  upon  the 
ground  that  they  did  not  know  of  the  defect  and 
were  guilty  of  no  negligence ;  and  it  was  clearly 
hiid  down  that  if  they  had  known  of  the  defect 
and  had  been  guilty  of  negligence  in  not  cleansing 
they  would  have  been  liable.  Both  these  things 
exist  in  the  present  case ;  the  defendants  knew 
of  the  defect,  and  were  guilty  of  negligence  in 
not  cleansing  the  sewer,  as  they  could  nave  done, 
and  as  in  fact  they  afterwards  did.  That  case 
c'early  establishes  the  liability  of  the  defendants, 
and  it  was  followed  by  North,  J.  in  1887,  in  Bate- 
man  V.  Poplar  District  Board  of  Works  (58  L.  T. 
Rep.  720;  37  Ch.  Div.  272),  where  there  was  pre- 
cisely the  same  decision  on  the  same  section. 
These  cases  show  that  if  you  prove  negligence 
in  cleau'^ing,  emptying,  and  keeping  the  sewer,  the 
person  damnified  by  such  negligence  has  a  good 
caase  of  acMon.  But  the  defendants  say  that 
altboutfh  that  may  be  so,  the  remedy  is  different 
and  that  sect.  299  provides  the  remedy  for  the 
specific  evil  aimed  at  by  sect.  19.  Upon  the  con- 
struction of  the  sections,  and  upon  the  authorities, 
it  is  clear  that  sect.  299  is  the  correlative  section 
to  sect.  15,  and  not  to  sect.  19.  Beading  these 
sections  in  order,  what  sect.  15  means  is  that  the 
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local  aurhority  shall  make  and  afterwards  main- 
tain such  sewers  as  are  necessary  to  drain  their 
district,  that  is,  that  they  shall  adopt  a  proper 
scheme  of  sewers  and  maintain  them.  Then 
sect.  299  means  this,  that  if  the  local  authority 
does  not  make  proper  provision  for  sewers,  or 
does  not  maintain  them,  or  makes  default  in 
enforcing  the  provisions  of  the  Act — and  there 
are  many  sections  under  which  the  local  authority 
have  power  to  summon  people  for  nuisances — then 
the  remedy  is  to  go  to  the  Lo<^al  Government 
Board  under  sect.  299 ;  but  that  section  does  not 
mean  you  are  to  go  to  the  Local  Government 
Board  for  things  provided  for  by  sect.  19,  which 
prevents  a  local  authority  from  so  dealing  with 
their  sewers  as  to  be  a  nuisance.  If  it  were 
not  so,  for  every  temporary  stoppage  which  they 
knew  of  and  did  not  attend  to,  you  would  have  tx) 
go  to  the  Loca?  Government  Board.  Sect.  299 
does  not  provide  for  damage  done  in  consequence 
of  neglect.  The  Court  of  Appeal  has  dealt  with 
the  point  in  the  two  cases  of 

Robinson  v.  Workington  Corporation^  75  L.  T.  Eep. 

G74;  (1897)  1  Q.B.  619; 
Peebles  v.  Oswaldticistle   Urban  Diatrict   Cour.cilf 

76  L.  T.  i.ep.  315;  (1897)  1  Q.  B.  625. 

Those  cases  turned  on  sect.  15  of  the  Act — which 
imposes  on  the  local  authority  a  duty  to  keep 
sewers  in  repair  and  to  make  such  sewers  as  may 
be  necessary  for  draining  their  district — and  not 
upon  sect.  19 ;  and  they  simply  come  to  this,  that 
for  any  neglect  by  the  local  authority  of  their  duty 
under  sect.  15  the  sole  remedy  is  by  complaint 
to  the  Local  Government  Board  under  sect.  299, 
and  that  the  neglect  of  such  duty  does  not  give  a 
right  of  action  to  the  person  damnified.  That 
clearly  refers  to  a  neglect  to  make  st^wers,  so  that 
if  the  sewers  are  inadequate  everyone  is  not  to 
bring  an  action,  but  the  remedy  is  to  go  to 
the  Li'cal  Govern uient  Board  and  get  a  proper 
system  of  sewers  established.  Here  the  sewer 
waa  good  enough,  and  was  sufficient  for  the  place ; 
but  it  was  neglected,  and  the  caut^e  of  action  is 
the  neglect  to  attend  to  it  and  to  cleanse  it,  and 
that  is  not  met  by  sect.  299,  so  that  Hammond's 
case  {ubi  sup.)  shows  that  wo  can  maintain  this 
action. 

Macmorrin,  Q  C.  {Thorn  Drury  with  him)  for 
the  defendants. — All  these  duties  are  stntutory 
duties,  and  the  duty  which  is  imposed  on  tbe 
defendants  here  is  a  statutory  duty,  and  it  is 
twofold,  first  to  provide  sufficient  sewers  for  the 
district,  and  then  to  keep  them  in  repair,  and 
cleanse  them  so  as  not  to  be  a  nuisance.  This 
sewer  was  made  a  long  time  ago  before  there  was 
any  sanitary  authority,  and  this  particular  sanitary 
authority  only  came  into  existence  about  a  year 
ago.  The  principle  laid  down  in  Attorney -General 
V.  Guardians  of  Dorking  Union  (46  L.  T.  Rep. 
573 ;  20  Ch.  Div.  595),  was  that  where  a  sewer  had 
been  in  existence  many  years  before  the  local 
authority  was  constituted  into  which  a  number 
of  persons  had  by  lapse  of  time  to  drain,  then  in 
such  a  case  if  the  discharge  from  the  sewer 
caused  a  nuisance — the  defendants  having  done 
nothing  to  increase  the  flow  of  the  sewage,  and 
not  having  otherwise  contributed  to  the  nuisance 
— an  action  would  not  lie.  In  that  case  as  new 
houses  came  to  be  built  they  were  connected 
with  the  sewer,  and  the  local  authority  could  not 
prevent  the  owners  of  houses  making  this  con- 
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nection  with  the  sewer,  and  if  thej  let  tbe  sewer 
flow  as  it  always  had  done  and  so  caused  a  nnisanoe 
by  discbareine  into  the  plaintiffs  stream,  then  no 
action  would  fie.  That  nas  recently  been  followed 
by  Coz-ns-Hardy,  J.  in  the  case  of  Brown  y. 
MayoTy  Ac,  of  Dunstable  (80  L.  T.  Rep.  650),  in 
which  it  was  held  that  the  local  authority  could 
not  prevent  people  from  draining  into  an  existing 
sewer.  The  Dorking  case  (uhi  sup.)  is  expressly 
in  point,  as  the  action  there  was  an  information 
to  restrain  the  defendants  from  causing  a  nuisance 
to  the  plaintiff's  stream  by  the  discharge  of 
sewage  from  a  sewer  vested  in  the  defendants. 
[Mathew,  J.  —  Through  insufBcient  sewage 
arrangements  F]  The  present  is  a  case  of  in- 
su£Bcient  sewage  arrangements.  Just  the  same 
as  in  the  Dorking  case  (vhi  «iij?.)>  there  was  a 
neglect  on  the  part  of  the  defendants  to  make 
provision  for  receiving  the  sewage.  In  that  case 
— as  in  this — the  autnoriby  did  not  cleanse  the 
sewer  they  had,  and  instead  of  the  sewage  being 
taken  away  through  the  sewer  it  was  carried  into 
the  plaintiff's  stream  and  caused  a  nuihance,  and 
jet  it  was  held  that  no  action  lay,  and  the  judg- 
ment of  Jesse],  M.B.  expressly  shows  that.  That 
applies  here.  [Mathew,  J. — Here  the  damage 
could  have  been  prevented  by  cleansing  the  open 
sewer,  which  sewer  was  sufficient.  The  distinction 
is  obvious  as  tbe  complaint  here  was  that  they  did 
not  cleanse  the  sewer  they  had  which  was  suffi- 
cient, whereas  in  the  Dorking  case  {uhi  swp.),  they 
could  only  get  rid  of  the  difficulty  by  constructing 
a  proper  sewer  for  tbe  locality.]  There  is  a  second 
point.  There  is  a  remedy  under  sect.  299,  and 
that  is  the  exclusive  remedy.  Tbe  words  of  the 
section  are  that  if  tbe  authority  make  default  in 
providing  their  district  with  sufficient  sewers,  or 
m  "the  maintenance  of  existing  sewers,"  then 
the  remedy  is  under  that  section,  and  is  by  com- 
plaint to  the  Local  Grovemment  Board.  The 
maintenance  of  existing  sewers  means  their 
maintenance  in  8uffici^nt  order  and  cleansing. 
Maintenance  includes  cleansing.  Robinson  v. 
Workington  Corporation  (uhi  sup.),  although  it 
turned  on  sect.  15,  is  really  in  point,  because  sect. 
15  imposes  a  statutory  duty,  and  so  does  sect.  19. 
Lopes,  L.J.  there  states  tbe  rale  that  apart  from 
the  express  provision  of  the  statute  no  action 
would  lie,  and  he  there  follows  the  doctrine  that 
in  respect  of  nonfeasance — tbe  mere  failure  to 
perform  a  statutory  duty — an  action  will  not  lie ; 
but  he  goes  on  to  SRy,  as  the  other  judges  do, 
that  in  that  particular  case  there  was  a  remedy 
provided  by  the  statute  in  sect.  299,  which  muwt 
be  followed.  Here  the  breach  of  duty  alleged  is 
tbe  breach  of  a  statutoi^y  duty  to  cleanse,  and  in 
respect  of  that  non-feasance  no  action  will  lie, 
but  the  exclusive  remedy  is  by  complaint  under 
sect.  299  of  the  default  of  the  authority  in  not 
merely  not  providing  a  sufficienb  sewer,  but  in  not 
maintaining  the  existing  sewer  in  proper  condition ; 
and  the  plaintiffs'  remedy — if  thei"e  be  one — is 
simply  Bs  members  of  the  public  to  compel  the 
authority  to  perform  this  duty  imposed  on  them 
by  the  section.  In  Hammond  v.  Vestry  of  St. 
Paneras  {ubi  sup.),  tbe  court  said  that  at  Jeast  the 
plaintiff  must  show  negligence;  but  they  did  not 
go  on  to  say  that  if  nt-gligence  was  proved  that 
would  be  sufficient,  nor  was  it  said  that  if  negli- 
gence was  proved  an  action  would  lie.  All  that 
was  said  was  that  there  was  not  even  negligence 
suggested,  and  in  the  absence  of  it  you  cannot 


maintain  an  action ;  and  Bateman*s  case  (ubi  sup.) 
was  similat*.  Tbe  subsequent  cases  go  much 
further,  and  decide  that  in  cases  of  non-feasance 
of  a  statutory  duty  there  is  no  cause  of  action. 
Judgment  ought  therefore  to  be  for  the  defen- 
dants. 

Witt,  Q.G.  in  reply. — In  Bateman*s  case  {ubi 
sup )  the  authority  did  not  know  of  tbe  nuisance, 
and  there  was  no  evideupe  that  they  kne^  of  tbe 
mischief.  In  Hammond's  case  {uhi  sup.)  the  fair 
result  of  the  judgment  is  that  if  .by  toe  exercise 
of  reasonable  care  and  skill  they  could  know  of 
the  nuisance,  and  could  cleanse,  then  they  would 
be  liable  for  not  doing  so  If  you  show  that  it 
has  not  been  cleansed  that  would  be  enough,  but 
if  in  addition  you  show  that  they  knew  of  tbe 
nuisance  and  did  not  cleanse,  then  that  clearly  is 
enough  under  the  section.  As  to  sect.  299,  the 
section  draws  tbe  distinction  between  the  two 
things,  namely,  not  having  a  sufficient  set  of 
sewers,  and  not  maintaining  them  as  sewers, 
between  that  duty  which  is  a  permanent  duty  and 
that  which  is  merely  a  de  die  in  diem  duty  to 
keep  the  sewers  properly  cleansed.  That  dis- 
tinction was  clearly  before  the  court  in  Robinson 
V.  Workington  Corporaiion  {uhi  sup.):  pee  the 
beginning  of  the  judgment  of  Chitty,  L.J. 

Mathew,  J. — In  this  case  there  was  abundant 
evidence  at  the  trial  of  negligence.  Before  the 
present  local  authority  was  constituted  the  former 
one  had,  in  the  first  instance,  made  an  arrange- 
ment with  the  plaintiffs  that  tbe  sewer  in  ques- 
tion, which  was  an  open  sewer,  should  be  cleansed 
by  the  plaintiffs,  and  that  a  payment  should  be 
made  in  respect  of  that.  At  tbe  time  when  the 
tranfer  of  authority  took  place  an  alteration  bad 
shortly  before  been  made  by  tbe  local  authority, 
and  they  had  taken  the  duty  of  cleansing  this 
sewer  upon  themselves  and  departed  from  the 
original  arrangement.  When  the  new  authority 
was  constituted  the  sewer  was  the  same  as  it  had 
been — an  open  sewer — and,  if  properly  cleansed,  an 
adequate  sewer  for  the  requirements  of  the 
locality.  But  for  some  reason  which  it  is  impos- 
sible to  understand,  although  the  attention  of  tbe 
local  authority  was  called  to  the  condition  of  this 
open  sewtr  and  to  the  fact  that  it  was  a  nuisance, 
nothing  was  done  in  time,  and  months  were 
allowed  to  pass  by  while  considerable  damage  was 
done  (the  damage  assessed  by  the  jury  by  the 
amount  of  their  verdict)  by  reason  of  tbe  neglect 
of  tbe  local  authority.  Then  consideration  came, 
and  as  tbe  result  of  that  consideration  there  was 
cleansing,  and  the  sewer  was  set  right  by  the  local 
authority ;  the  work  being  done,  as  I  have  said« 
after  injui^y  had  been  inflicted  on  the  plaintiffs. 
Now  in  those  circumstances  it  is  said  there  is  no 
cause  of  action  against  that  local  authority,  and 
reference  was  made  to  sect.  19  of  the  Public 
Health  Act  1875,  which,  if  it  had  stood  alone  and 
had  to  be  construed  according  to  plain  languaf^ 
clearly  would  involve  an  obligation  on  the  local 
authority  of  tbe  district.  It  says :  "  Ever^  local 
authority  shall  cause  the  sewers  belonging  to 
them  to  be  constructed,  covered,  ventilated,  and 
kept  so  as  not  to  be  a  nuisance  or  injurious  to 
h**alth,  and  to  be  properly  cleansed  and  emptied." 
The  st^te  of  things  contemplated  by  that  section 
is  a  sufficient  sewer,  but  no  necessity  for  new 
works,  and  an  obligation  to  keep  that  sewer  in 
working  order.    But  it  is  said  there  is  no  right 
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of  action  if  we  look  at  the  other  sections  of  the 
statute,  and  that  the  proper  remedy  was  to  proceed 
by  an  application  to  the  local  government  board 
to  obtain  an  order  for  the  cleansing  of  the  sewer. 
I  am  satisfied  that  the  Act  of  Parliament,  when 
it  is  looked  at,  never  contemplated  anythiog  of  the 
sort    I  think  sect  299  is  to  be  read  with  sect.  15, 
which  provides  that :  "  Every  local  authority  shall 
keep  in  repair  all  sewers  belonging  to  them,  and 
shall  cause  to  be  made  such  sewers  as  may  be 
necessary  for  effectnally  draining  their  district 
for  the  pornoses  of  this  Act."    How  has  tiiat  to 
be  secured  r    We  now  come  to  sect.  299,  which 
says:  *' Where  complaint  is  made  to  the  Local 
Goyemment  Board  that  a  local  authority  has 
made  default  in   providing    their   district  with 
sufficient  sewers,  or  in  the  maintenance  of  existing 
sewers,  or  that  a  local  authority  has  made  default 
in  enforcing  any  provisions  of  this  Act  which  it 
is  their  duty  to  enforce,  the  Local  Government 
Board,  if  satisfied  after  due  inquiry  that   the 
authority  has  been  guilty  of  the  alleged  default, 
shall  make  an  order  limiting  a  time  for  the  per- 
formance of   their  duty  in  the  matter  of  such 
complaint."    I  need  not  refer  to  the  other  pro- 
visions in  the  section.    What  does  that  clearly 
refer  to  ?    It  clearly  refers  to  the  case  where  the 
existing  sewers  aie  insufficient,  and  where  it  is 
necessary  that  farther  provision  should  be  made. 
That  has  no  bearing  whatever  upon  a  case  like  the 
present,  where  the  sewer  is  sufficient,  and  all  the 
mjary  that  has  been  done  is  the  result  of  the 
neglect  of    the   local    authority  to   cleanse    it. 
This  construction  of  the  Act  seems  to  me  to  be 
borne  out  by  the  cases  referred  to.    It  is  borne 
out  in  the  case  of   Hammond  v.  Veatry  of  8L 
Pancras  {ubi  8up.),  where  the  necessity  of  reason- 
able care  and  diligence  on  the  part  of  the  local 
authority  is  pointed  out ;  and  again,  in  the  case  of 
BcUeman  v.  Poplar  IHatriet  Board  of  Works  {uhi 
sup.),  where  the  same  point  presented  itself  in  the 
same  way ;  and  in  the  two  very  important  cases 
of  Robinson  v.  Workington  Corporation  {ubi  sup.), 
in  the  year  1897.  and  the  case  that  follows  it  of 
Peebles  v.   Oewaldtwietle  Urban  District  Council 
{M  sup.).    None  of  these  cases  id  any  authority 
for  the  contention  of  the  defendants  m  thiR  case, 
that  the  exclusive  remedy  for  failure  on  their  part 
to  discharge  their  statutory  duty  under  sect.  19, 
was  by  an  application  to  the  Local  Grovernment 
Board  under  sect.  299.    When  we  look  at  Feet.  299 
it  is  clear  that  it  does  not  apply,  notwithstanding 
what  was  said  by  Mr.  Macmorran  in  argument, 
to  the  case  of  cleansing  a  sewer.    He  relied  on 
the   word    "maintenance."     The    section    says: 
*'  Where  complaint  is  made  to  the  Local  Govern- 
ment  Board   that  a  local  authority  has  made 
default  in  providing  their  district  with  sufficient 
sewers  " — that  is  the  complaint  which  goes  to  the 
Local  Government  Board  throughout.    Then  the 
section  goes  on :  "  Or  in  the  maintenance  of  exist- 
ing sewers,"  <&c.     Here,  says   Mr.  Macmorran, 
there  «va8an  existing  sewer  which  was  not  "  main- 
tained," because  it  was  not  c  eansed.   Maintenance 
does  not  seem  to  me  to  be  equ  valent  to  cleanning, 
and  that  construction,  therefot  e,  cannot  be  adopted. 
Th(rn  the  further  argument  depends  on  the  point 
previously  made,  that  where  there  was  a  remedy 
pointed  out  by  the  Act  that  remedy  must  be 
followed ;  but  the  remedy  pointed  out  by  the  Act 
is  not  applicable  to  this  case.    Therefore,  I  come 
to  the  conclusion  that  the  plaintiffs  have  esta- 


blished their  case,  and  that  the  defendants  have 
no  answer  in  law  to  the  judgment  against  them, 
and  therefore  that  judgment  must  be  given 
against  them  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Bodgers  and  Gilbert, 
Solicitors  for  the  defendants,  O.  B,  Sawyer  and 
Ellis,  for  /.  C.  Buchwell  and  Berkeley,  Brighton. 


Tuesday,  June  13, 1899. 
(Before  Gbantham  and  Lawbance,  JJ.) 

Unitbd  Vbstry  of  the  Parishes  of  St. 
Maroaset  and  St.  John,  Westminster 
(apps.)  V.  HosKiNS  (resp.).  (a) 

Metropolis — Public  health — Volunteer  driU  hall — 
Private  property — Military  barracks — Exempt 
tion — Metropolis  Management  Act  1855  (18  &19 
Vict  c.  120). 

A  building  to  be  used  as  an  armoury,  storehouse, 
and  drul  hall  for  a  volunteer  corps,  which  is 
vested  in  the  commanding  officer  ana  is  to  be  usect 
by  the  corps  only,  is  not  exempt  from  the 
provisions  of  the  Metropolis  Management  Act 
1855. 

Case  stated. 

This  was  a  summons  taken  out  under  sect.  75 
of  18  &  19  Yict.  c.  120  against  the  defendant, 
who  is  a  builder  and  engaged  in  constructing  the 

? remised  in  quebtion,  alleging  that  he  did  on  the 
st  March  1899  unlawfully  neglect  to  comply  with 
the  order  of  the  vestry,  the  appellants,  ordering 
that  the  lowest  floor  of  the  building  and  premises 
in  the  course  of  construction  be  kept  at  such  a 
level  as  will  allow  it  to  be  drained  into  the  public 
sewer. 

The  premises  in  question  consist  of  a  building 
in  course  of  construction  to  be  used  as  an 
armoury,  storehouse,  and  drill  hall  by  the  2nd 
Yolunteer  Battalion  of  the  Royal  Fusiliers,  and 
are  vested  in  the  usual  way  in  Colonel  Keller  as 
commanding  officer  and  are  intended  for  the  use 
of  the  corps  only. 

The  complaint  is  that  the  floor  of  the  basement, 
which  is  a  long  cellar  running  under  the  building, 
is  beneath  the  level  of  the  sewer. 

Counsel  for  the  defence  objected  to  the  juris- 
diction of  the  magistrate  on  the  ground  that  the 
premises  were  in  the  same  position  as  an  ordinary 
military  barrack,  and  cited  the  case  of  Pearson 
V.  Assessment  Committee  of  the  Holbom  Union 
(68  L.  T.  Rep.  351 ;  (1893)  1  Q.  B.  389)  and  Jay 
V.  Hamm^n  (8  El.  &  Bl.  469;  27  L  J.  25,  M.  C), 
and  also  refeiTcd  to  sect.  241  of  the  Metropolis 
Management  Act  1855. 

The  prosecution  alleged  that  the  Crown  is 
bound  by  the  provisions  of  the  above  Act,  and 
relied  upon  25  &  26  Vict.  c.  102,  s.  116,  for  this 
contention. 

The  magistrate  decided  that,  as  the  premises 
were  to  be  used  exclusively  for  military  purposes, 
the  provisions  of  the  Metropolis  Management  Act 
1855  did  not  apply  to  them,  and  he  therefore  dis- 
missed the  summons. 

It  was  admitted  that  the  rest  of  the  premises 
was  sufficiently  drained. 

The  basement  in  question  being  lower  than  the 
sewer  could  not  be  drained,  and  probably  an  open- 

I      (a)  Reported  by  W.  di  B.  Hbrbkht,  Eeq.  BarrUter-at-Law. 
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ing  into  the  sewer  migbt  be  a  source  of  danger  by 
letting  sewer  gas  into  the  ball. 

If  the  ventry  are  entitled  to  interfere  witb  tbese 
premises  at  all,  they  can  do  so  at  any  future  time 
should  the  necessity  arise. 

Danckwerta  for  the  appellants  — The  only  ques- 
tion is  whether  this  building  need  not  comply 
with  the  sanitary  provisions  of  the  Metropolis 
Management  Act  1855  (18  &  19  Yict.  o.  120) 
be  rause  it  is  a  building  vested  in  a  colonel  of  a 
volunteer  corps.  These  buildings  do  not  belong 
to  the  Crown  at  all.    He  referred  to 

The  Yolonteer  Act  1863  (26  &  27  Vict.  c.  65),  se.  24 

(4).  25; 
The  Yolonteer  Begnlations,  paragraph  680. 

The  Act  provides  to  what  extent  the  Crown  shall 
be  exempt  from  its  provisions.    He  referred  to 

The  Metropolis  Management  Act  1855   (18  A  19 

Vict.  c.  120),  M.  75,  240,  241 ; 
The  MetroDolis  Management  Amendment  Act  1862 

(25  &  26  Vior.  o.  102),  as.  110,  116. 

The  case  of  Pearson  v.  Assessment  Committee 
of  the  Holbom  Union  (68  L.  T.  Rep.  351;  (1893) 
1  Q.  B.  389),  which  was  cited  before  the  learned 
magistrate,  has  nothing  to  do  with  this  matter. 
There  being  in  the  statute  an  express  exemption 
with  regard  to  the  Crown,  the  implication  is  that 
everything  not  within  the  exemption  must  be 
bound  by  the  Act. 

Avory  for  the  respondent. — The  building  in 
question  is  a  building  vested  in  the  servants  of 
the  Crown  and  used  for  the  pui^poses  of  tbe  Crown, 
and  that  is  clearly  established  by  the  case  of 

Pearson  v.  Assessment  Committee  of  the  Holbom 
Union,  ubi  sup, 

[Gbantham,  J  — The  question  there  was  whether 
they  were  liable  to  be  rated  P]  Yes ;  but,  in  order 
to  ascertain  that,  it  was  necessary  first  of  all  to 
ascertain  what  the  position  of  the  volunteers 
was.  It  was  there  laid  down  that  the  command- 
ing officer  of  volunteers  occupying  such  a  building 
as  thid  did  so  as  a  servant  of  the  Crown  and  for 
the  purposes  of  the  Crown.  The  Crown  is  not 
bound  by  an  Act  of  Parliament  unless  it  is 
expressly  named — in  this  sense,  that  the  Act  of 
Parliament  must  include  expressly  the  Crown  in 
the  liability  to  the  particular  statute,  otherwise 
it  is  exempt.  In  point  of  fact  this  building  has 
been  approved  and  authorised  by  the  War  Office 
authorities,  and  cannot  be  altered  without  their 
authority  and  consent.  In  the  case  of  Jay  v. 
Mammon  (8  El.  &  Bl.  469 ;  27  L.  J.  25,  M.  C.)  it 
was  held  that  a  building  which  was  in  principle 
just  the  same  as  this  one  was  exempt,  being  a 
building  employed  in  fact  for  Her  Majesty's 
use  aud  service.  I  submit  that  on  these 
decisions  this  is  a  building  vested  in  a 
servant  of  the  Crown,  ic  is  used  and  occupied 
solely  for  the  purposes  of  the  Crown,  and  there- 
fore is  exempt  from  the  provisions  of  this 
particular  Act,  because  there  is  nothing  in  the 
Act  making  the  building  liable  to  the  statutory 
provisions. 

Gbantham,  J.  —  I  am  very  sorry  I  cannot 
uphold  the  view  that  Mr.  Avory  ha^  asked  me  to 
do,  because  I  should  be  very  glad  indeed  if  we 
could  exempt  all  buildings  which  are  occupied  by 
volunteers  and  belong  to  them  from  being  inter- 
fered with  by  the  vestries.  We  are  asked  to  say 
whether  or  not,  with  regard  to  premises  which 


are  to  be  used  exclusively  for  military  purposes 
by  volunteers,  the  provisions  of  the  Act  do  or  do 
not  apply.  The  magistrate  held  they  did  not  apply 
because  the  premises  were  to  be  us^d  for  military 
purposes.  The  various  statutes  have  been  brought 
before  us  by  the  one  side  and  the  other,  and  Mr. 
Avory  very  frankly  says:  "I  base  my  claim  on 
the  decittion  that  property  which  is  owned  by  the 
mijitia  and  used  for  the  militia  and  property 
which  belongs  to  the  army  and  is  uned  for  the 
armpr  generally  is  property  owned  by  Her  Majesty 
in  right  of  her  crown."  I  quite  agree  with  him 
that  in  all  cases  where  the  property  is  owned  by 
Her  Majesty  in  right  of  the  Crown  the  vestry 
have  no  right  to  interfere ;  but  how  can  it  be  said 
that  in  this  case  this  building  which  has  been 
erected  by  volunteers  out  of  private  sub- 
scriptions, as  was  the  cace  with  very  njuiy  of 
them,  and  vested  in  the  colonel  under  an  Act  of 
Parliament — how  can  it  be  said  that  that  is  owned 
by  Her  Majesty  in  right  of  her  crown?  Wo 
know  that,  as  a  rule,  these  buildings  are  erected 
by  private  subscription.  They  may  not  be  in 
some  cases.  They  may  have  a  loan — ^that  is,  they 
may  be  authorised  to  obtain  money  by  a  loan ; 
but  it  is  vested  in  the  colonel,  and  it  cannot  be 
said,  to  my  mind,  that  it  is  property  belonging  to 
the  Crown.  The  building  in  question  is  used 
undoubtedly  for  military  purposes,  and,  under  the 
case  that  has  been  referred  to  of  Pearson  v. 
Assessment  Committee  of  the  Holbom  Union  (ubi 
Slip,),  it  is  not  liable  to  assessment  for  rates,  but  I 
do  not  think  any  case  has  yet  gone  the  length  of 
stating  that,  merely  because  it  is  used  for  military 
purposes,  therefore  it  does  not  come  under  the 
section  of  the  Act  of  Parliament  which  has 
been  passed  for  the  purpose  of  controliin.^ 
the  erection  of  these  buildings.  On  the  ground 
stated  here,  I  should  be  very  sorry  if  the  magis- 
trate held  the  vestry  had  any  right  to  interfere, 
but  that  is  not  what  we  have  to  determine.  We 
have  no  facts  before  us  here  on  which  we  can  say 
whether  or  not  they  have  a  right  to  interfere.  It 
seems  to  me  they  have  built  the  place  veiy  pro- 
perly, and  there  is  no  necessity  for  any  alteration 
in  it.  Still,  we  cannot  tell  what  they  might  prove 
with  regard  to  that;  but  on  the  very  narrow 
ground  on  which  this  case  has  been  argued  and 
on  which  counsel  says,  **  1  want  a  judgment  which 
will  entitle  all  volunteers  to  hold  aB  other  pro- 
pertv  than  land  free  from  any  control  by  the 
local  authority,"  I  know  of  no  authority  which 
would  justify  us  in  going  to  that  extent.  For 
that  reason  my  judgment  must  be  that  the  case 
must  go  back  to  the  learned  magistrate. 

Lawbance,  J. — I  have  considerable  doubt  in 
this  case,  but  I  am  not  prepared  to  dissent  from 
the  judgment  given.  ^^^^  ^^^ 

Solicitor  for  the  appellants,  Percy  Oaies. 
Solicitors  for  the  respondent,  Mackrell,  Maton^ 
Oodlee,  and  Quincey, 
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Tuesday,  Aug.  S,  1899. 

(Before  Darling  and  Phillimobe,  JJ.) 

Ex  parte  Flinn  and  Sons  (apps.)  (No.  2).  (a) 

Ltcensing — Beerhouse  licence  —  Forfeiture  of,  by 
conviction — Application  by  owner  for  temporary 
authority  to  carry  on  business  —  Discretion  of 
jiutices — Grounds  of  refusal  of  application — 
Wine  and  Beerhouse  Act  1869  (3^  &  33  Vict, 
e.  27),  M.  8,  Id^Licensing  Act  1874  (37  &  38 
Vict,  e,  49),  s,  15. 

By  sect.  15  of  the  Licensing  Act  1874  where  any 
liceTued  person  is  convicted  of  any  of  the  offences 
therein  specified  and  in  consequence  has  his 
licence  forfeited^  the  owner  of  the  premises  may 
make  an  application  to  a  court  of  summary 
jurisdiction  for  authority  to  carry  on  the  busi' 
ness  untU  the  next  special  licensing  sessions. 

Held,  that  where  the  licensee  of  a  beerhouse  which 
has  been  licensed  before  ana  continuously  since 
the  year  1869,  has  forfeited  his  licence  in  conse- 
quence of  a  conviction  under  the  section,  and 
the  owner  of  the  beerhouse  makes  an  application 
to  a  court  of  summary  jurisdiction  for  a  tempo- 
rary authority  to  carry  on  the  business  until  the 
next  special  sessions,  the  justices  are  not  entitled 
to  exercise  a  general  discretion  as  to  granting  or 
refusing  the  application,  but  are  at  the  most 
restricted  in  refusing  the  application  to  the  four 
grounds  specified  in  sect,  8  of  the  Wine  and 
Beerhouse  Act  1869. 

Case  stated  by  jostices  of  the  peace  in  and  for 
the  borough  of  Saffron  Walden,  in  the  county  of 
Essex. 

Prior  to  and  up  to  the  date  of  the  conviction 
hereinafter  mentioned,  one  Walter  Peachey,  then 
of  the  Boyal  Oak  beerhouse,  was  the  holder  of  a 
licence  to  sell  beer  to  be  consumed  on  and  off  the 
said  premises,  with  respect  to  which  premises 
such  a  licence  had  been  in  force  continuously  from 
a  date  anterior  to  1869  until  the  forfeiture  herein- 
after mentioned. 

On  the  18th  Feb.  1899  Peachey  was  for  the 
second  time  convicted  of  selline  spirits  without 
a  licence,  and  thereupon  by  the  operation  of 
sect.  3  of  the  Licensing  Act  lo72  Peachey  forfeited 
his  right  to  sell  beer. 

At  a  petty  sessions  (being  a  court  of  summarv 
jorisdic&on)  held  for  the  borough  on  the  25th 
Feb.  1899,  application  was  made  on  behalf  of 
Messrs.  FUnn  and  Sons,  the  owners  of  the  Boyal 
Oak  beerhouse,  for  authority  under  sect.  15  of 
the  Licensing  Act  1874,  to  carry  on  until  the 
next  special  sessions  for  licensing  purposes  the 
business  of  beersellers,  being  the  same  business 
as  had  previously  to  his  convictions  been  carried 
on  by  Peachey  at  the  Boyal  Oak  beerhouse,  but 
the  justices,  finding  as  a  fact  that  prior  to  such 
application  being  made  Peachey  had  been  con- 
▼icted  for  the  second  time  of  the  offence  of 
selling  Hpirite  without  a  spirit  licence,  held  that 
they  had  no  jurisdiction  to  hear  and  determine 
the  application  under  the  section,  inasmuch  as 
the  opening  words  of  that  section  limit  the  right 
to  make  such  application  to  cases  where  a  person 
is  convicted  for  the  first  time,  and  that  any 
application  for  a  licence  for  the  premises  could 
only  be  entertained  at  the  general  annual  licens- 
ing meeting  for  the  borough. 

Upon  a  special  case  stated  for  the  opinion  of 

(a)  Beported  by  W.  W.  Obb,  Esq.,  B&TTlBter-at.La«. 


the  High  Court,  the  court  (Oay  and  Lawrance,  J  J.) 
decided  on  the  8th  June  18§9  that  the  justices 
had  jurisdiction  and  remitted  the  matter  to  them 
to  hear  and  determine  the  application  (see  Ex 
parte  Flinn  and  Sons,  ante,  p.  27 ;  (1899)  2  Q.  B. 
154),  and  accordingly  on  the  17th  June  1899  the 
same  was  heard  by  the  justices  upon  the  merits. 
The  applicants  appeared  by  counsel  who  con- 
tended that  as  the  retail  beer  licence  was  in  force 
on  the  Ist  May  1869,  the  discretion  of  the  justices 
was  restricted  to  the  four  grounds  specified  in 
sect.  8  of  the  Wine  and  Beerhouse  Act  1869,  not- 
withstanding the  forfeiture,  and  further,  that  for 
the  purposes  of  sect.  15  of  the  Licensing  Act  1874 
the  licence  was  not  dead. 

The  justices  held,  on  the  authority  of  Reg.  v. 
Justices  of  Hertfordshire  (7  Q.  B.  Div.  542),  and 
Freer  v.  Murray  and  others  (71  L.  T.  Bep.  444 ; 
(1894)  A.  0.  576),  that  in  order  to  bring  the  case 
within  sect.  8  of  the  Wine  and  Be<)rhouse  Act 
1869  the  licence  must  not  only  have  been  in  force 
on  the  1st  May  1869,  but  also  continuously  in 
force  down  to  and  at  the  date  of  the  applica- 
tion, and  that  as  the  licence  had  by  the  forfei- 
ture ceased  to  exist  prior  to  the  application,  their 
discretion  was  not  limited  to  the  four  grounds, 
and  after  hearing  evidence  tendered  as  well  on 
behalf  of  the  applicants  as  of  the  police,  who 
strongly  opposed  the  application,  they  refused 
the  application. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  or  not  on  the  facts  as  stated 
the  justices  were  entitled  to  exercise  their  discre- 
tion at  large  as  to  granting  the  application  or 
not,  or  whether  they  had  power  to  refuse  it  only 
on  one  of  the  four  grounds  mentioned  in  sect.  8 
of  the  Wine  and  Beerhouse  Act  1869. 

Sect.  15  of  the  Licensing  Act  1874  (37  &  38 
Vict.  c.  49)  provides : 

Where  any  licensed  person  is  oonvioted  for  the  first 
time  of  any  one  of  the  following  offences—  (1)  Makings 
an  internal  commanication  between  his  licensed  premises 
and  any  nnlioeneed  premises ;  (2)  forging^  a  certificate 
nnder  the  Wine  and  Beerhouse  Acts  1869  and  1870;  (3) 
selling  spirits  without  a  spirit  licence ;  (4)  any  felony ; 
and  in  consequence  either  becomes  personally  disquali- 
fied or  has  hiti  licence  forfeited,  there  may  be  made  by  or 
on  behalf  of  the  owner  of  the  premises  an  application 
to  a  ooart  of  summary  jurisdiction  for  authority  te 
carry  on  the  same  business  on  the  same  premises  until 
the  next  special  sessions  for  licensing  purposes,  and  a 
further  application  to  such  next  special  sessions  for  the 
grant  of  a  licence  in  respect  of  such  premises,  and  for 
this  purpose  the  provisions  contained  in  the  Intoxicating 
Liquor  Licensing  Act  1828,  with  respect  to  the  grant  of 
a  temporary  authority  and  to  the  grant  of  licences  at 
special  sessions  shall  apply  as  if  the  person  convicted 
had  been  rendered  incapable  of  keeping  an  inn,  and  the 
person  applying  for  such  grant  was  his  assignee. 

Sect.  8  of  the  Wine  and  Beerhouse  Act  1869 
(32  &  33  Vict.  c.  27)  provides : 

All  the  provisions  of  the  said  Act  of  the  ninth  year  of 
the  reign  of  King  George  the  Fourth — ^that  is  the  Ale- 
house Act  1828  (9  Geo.  4,  c.  61) — ^as  to  the  terms  upon 
which,  and  the  manner  in  which,  and  the  persons  by 
whom,  grants  of  licences  are  to  be  made  by  the  justices 
at  the  said  general  annual  licensing  meeting,  and  as  to 
appeal  from  any  act  of  any  justice,  shall,  so  far  as 
may  be,  have  effect  with  regard  to  grants  of  certificates 
under  this  Act,  subject  to  this  qualification,  that  no 
application  for  a  certificate  under  this  Act  in  respect  of 
a  licence  to  sell  by  retail  beer,  oider,  or  wine,  not  to  be 
consumed  on  the  premises  shall  be  refused,  except  upon 
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one  or  more  of  the  following  grronnds,  namely :  (1)  That 
the  applicant  has  failed  to  prodace  satiefaotory  oTldenoe 
of  good  character  ;  (2)  that  the  hon»e  or  shop  in  respect 
of  which  a  licence  U  non^ht  or  any  adjacent  house  or 
shop  owned  or  occupied  by  the  person  applying  for  a 
licence,  is  of  a  du  orderly  thiracter,  or  frequented  by 
thieves,  prostitutes,  or  persnns  of  bad  character;  (8) 
that  the  applicant  having  previously  held  a  licence  for 
the  sale  of  wine,  spirits,  beer,  or  cider,  the  same  has 
been  forfeited  for  his  misconduct,  or  that  he  has  through 
misonmduot  been  at  any  time  previously  adjudged  dis- 
qualified from  receiving  any  sucdi  lioenoe,  or  from  selling 
any  of  the  said  articles ;  (4)  that  the  applicant,  or  the 
house  in  respect  of  which  he  applies,  is  not  duly  quali- 
fied as  by  law  is  required. 

Sect.  19  provides : 

Where,  on  the  1st  May  1869,  a  licence  under  any  of 
the  said  recited  Acts  is  in  force  with  respeot  to  any 
house  or  shop  for  the  sale  by  retail  therein  of  beer, 
cider,  or  wine  to  be  consumed  on  the  premises,  it  shall 
not  be  lawful  for  the  justices  to  refuse  an  application 
for  a  certificate  for  the  sale  of  beer,  cider,  or  wine  to  be 
consumed  on  the  premises  in  respeot  of  such  house  or 
shop,  except  upon  one  or  more  of  the  grounds  upon 
which  an  application  for  a  certificate  under  this  Act  in 
respect  of  a  licence  for  the  sale  of  beer,  older,  or  wine, 
not  to  be  consumed  on  the  premiaes,  may  be  refused,  in 
accordance  with  this  Act,  &o. 

Sect.  7  of  the  Wine  and  Beerhouse  Amendment 
Act  1870  (33  &  34  Yict  c.  29)  provides : 

The  19th  section  of  the  principal  Act  (32  A  33 
Yict.  c.  27)  shall  extend  to  licences  granted  by  way  of 
renewal  from  time  to  time  of  licences  in  force  on  the 
let  day  of  May  1869,  whether  such  lioenoes  continue  to 
be  held  by  the  same  person  or  have  been  or  may  be 
transferred  to  any  other  person  or  persons. 

Foote,  Q.C.  {H.  0.  B.  Ellis  with  him)  for  the 
appellants,  the  owners  of  the  beerhouse. — The 
present  case  has  been  stated  on  the    question 
whether    the  justices  were  entitled  to  exercise 
their  discretion  at  large,  or  whether  they  were 
confined  to  one  or  more  of  the  grounds  set  out  in 
sect.  8  of  the  Act  of  1869.    [Phillimobe,  J. — 
The  justices  cannot  appear  here  as  respondents. 
Our  attention  has  been  called  to  the  case  of  Smith 
V.  Butler  (16  Q.  B.  Div.  349),  which  shows  that 
the  justices  cannot  be  heard  in  support  of  their 
decision    upon    a    case    stated    by  them.]     The 
justices  were  wrong  in  holding  that  in  exercising 
their  jurisdiction  under  sect.  15  they  had  an  abso- 
lute discretion.    It^  would  be  a  strong  thing  to 
siy  that  a  court  of  summary  jurisdiction  having 
the  power  to  gi*ant  a  licence  for  a  short  time 
oaly,  should  have  as  large  or  a  larger  discretion 
in  refusing  a  licence  than  an  ordinary  licensing 
c  )urt.     Yet  that  was  the  position  which  this  petty 
sessions  court  took  up.      The  justices  acted  upon 
the  express  ground  that  the  licence  was  dead. 
Sect.  15  itself  shows  that  that  doctrine  is  inapplic- 
able here,  because  it  says  that,  if  the  licence  is 
forfeited  the  owner  may  apply  as  if  tne  licence 
were  not  forfeited.    This  is  a  projected  beerhouse 
existing  before  and  continuously  since  1869,  and 
therefore  by  sect.  19  of  the  Wine  and  Beerhouse 
Act  1869,  and  sect.  7  of  the  Wine  and  Beerhouse 
Amendment  Act  1870,  a  renewal  of  the  licence  could 
iiMt  be  refused  except  on  one  of  the  four  grounds 
set  out  in  sect.  8.    Apart  from  sect.  19  the  grounds 
set  out  in  sect.  8  would  not  apply  to  such  cases  as 
the  present,  but    sect.    19    applies    to  case's  of 
renewals   the  four  grounds  in  sect.  8.     Those 
J?  roil  add,  therefore,  apply   to  cases  of  renewals. 
The  next  step  is  that  the  same  principle  applies 


to  transfers  of  a  licence  to  sell  beer  where  the 
licence  has  been  in  force  since  1869 : 

Simonds  v.  Juaticea  of  Blackheath,  17  Q.  B.  Bir. 
765. 

It  was  there  expressly  held  that  an  application  for 
a  transfer  (as  for  a  renewal)  could  only  be  refused 
on  one  or  more  of  the  four  gprounds  in  sect.  8. 
One  argument   there  was  that  by  sect.  4  (4)  of 
the  Wine  and  Beerhouse  Act  1870,  the  fetter  on 
the  discretion    has    been    removed,  but    Lord 
Coleridge,  C.J.  in  giving  the  judgment  of  the 
court,  there  held  that  that  section  merely  gave  a 
power  of  adjournment  and  did  not  confer  on  the 
justices  an    unlimited    power  of   refusal   over 
transfers,  or  an  absolute  discretion  to  deal  with 
them,  but  that  in  the  case  of  transfers,  as  in  the 
the  case  of  renewals  they  were  limited  to  the  four 
grounds.      The  next  step  is  that  the  same  prin- 
ciple   applies   to    applications    under  sect.  15, 
though  there  is  no  express  authority  which  makes 
the  niles  as  to  transfers   applicable  to  applica- 
tions under  sect.  15.    Tbe  justices  say  they  are 
are  not  applicable  because  there  is  a  forfeiture  of 
the  licence ;  but  if  that  were  so  the  section  would 
be  no  protection  to  the  owner,  as  anybody  ooold 
then  apply.     This  being  an  application  for  a 
temporary  authority,  the  section  must  contem- 
plate that  the  licence  is  pcept  alive,  as   in  any 
ordinary  case  of  as8ignm*-nt.     [Phillimorb,  «f. 
— If  the  justices  were  right,  this  would  have  to  be 
confirmed  as  a  new  licence.]    The  case  of  Reg. 
V.  JtMtices  of  Hertfordshire  (7  Q.  B.  Div.  542; 
50  L.  J.  121,  M.  C.)f  relied  on  by  the  justices, 
merely  decided  that  the  justices  in  special  bcensiiup 
sessions  had   a  discretion  under  sect.  14  of  9 
Geo.  4,  c.  61,  to  refuse  the  application  on  the 
ground   that    the    house   was  of    a    disorderly 
character.      That    case    ia    distinguishable   on 
two  grounds,  that  the  application  was  not  to 
a  petty    sessions    court,   but    was  to  a  special 
licensing  sessions,  and  the  objection  ¥ras  one  of 
the  four  grounds  (see  50  L.  J.  121,  M.  C).    The 
other  case  re  ied  on  of  Freer  v.  Murray  (71  L.  T. 
Bep.  444;  (1894)  A.  G.  576),  is  also  distinguish- 
able, as  there  the  licence  had  expired,  and  was  dead 
before  the  application  was  made.    The  tenant  had 
applied  for  the  renewal,  which  was  refused.    He 
ought  to  have  appealed,  but  did  not,  and  the 
licence  died  a  natural  death,  so  that  when  the 
application  under  sect.  15  was  subsequently  made 
it  was  in  effect  an  application  for  a  new  Hcence, 
and  it  was  properly  held  that  the  court  had  a 
general    discretion.      In   the    present   case   the 
licence  was  not  dead,  but  was  merely  "  forfeited." 
Sect.  15  speaks  of  a  "  further  application  to  tbe 
special  sessions  '* — which  would  be  useless  if  the 
petty  sessions    had    an    absolute    discretion   to 
refuse — and  says  that  for  that  purpose  the  pro- 
visions in  the  Act  of  1828  with  respect  to  the 
grant  of  a  temporary  authority  and  to  the  grant 
of  licences  at  special  sessions,  shall  apply.    There 
are  no  provisions  in  that  Act  dealing  with  the 
matter  other  than  those  in  sects.  14  and  4,  and 
those  both  relate  to  transfers  at  special  sessions. 
There  are  no  two  sets  of  provisions,  but  the  Act 
dealing  with  temporary  authority  is  5  &  6  Vict, 
c.  44,  s.  2.    The  owner  has  no  power  to  go  any- 
where else  if  he  is  refused  the  temporary  autho- 
rity, which  only  carries  on  the  licence  till  the 
next  transfer  day,  when  there  would  be  power  to 
deal  with  the  matter  on  the  four  grounds.    It  is 
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nc^t  qnite  dear  upon  the  seotion  whether  we  are 
entitled  to  this  authority  as  an  absolute  rij^ht ; 
but  at  all  events  the  justices  are  limited  to  the 
four  grounds. 

No  respondents  appeared. 

Dabliko,  J. — In  this  case  an  application  was 
made  by  the  owners  of  this  beerhouse  to  a  court 
of  summary  jurisdiction  for  authority  to  carnr  on 
the  business,  the  right  to  carry  on  which 
has  been  forfeited  by  the  holder  of  the 
licence  immediately  before  that  time.  Thereupon 
the  justices  contended  that,  upon  that  application 
being  made,  their  jurisdiction  was  not  limited  to 
the  four  grounds  set  out  in  sect.  8  of  the  Wine 
and  Beerhouse  Act  1869 ;  and  they  heard  evidence 
which  was  tendered,  and  upon  that  evidence,  and 
not  upon  any  of  the  four  grounds  at  all,  they 
refused  the  application  for  temporary  authority  to 
carry  on  the  business  to  the  owners  of  the  house. 

1  think  they  were  wrong  in  so  doing.  With 
regard  to  the  point  which  Mr.  Foote  raised,  but 
did  not  expres«tly  ar^e,  as  to  whether  this 
transfer  to  the  owners  is  a  matter  of  right  or  not, 
however  the  case  may  stand  as  to  that,  I  do  not 
think  it  is  necessary  for  my  own  part  to  express 
any  opinion  about  it ;  but  I  think  that  in  doing 
what  the  justices  did  they  were  wrong,  and  that 
their  business  was,  at  the  most,  to  ascertain 
whether  this  licence  was  forfeited  or  ought  not  to 
be  granted  upon  one  of  those  four  grounds  in 
sect.  8  of  the  Act  of  1869.  They  did  not  affect  to 
do  that  or  to  find  out  that  the  licence  was  in  any 
way  forfeited  or  ought  to  be  forfeited  upon  one  of 
those  four  grounds.  They  assumed  that  they  had 
an  absolute  discretion  to  hear  evidence  just  as  if 
they  were  at  special  sessions  for  licensing  pur- 
poses. In  that  it  seems  to  me  that  they  were 
wrong,  and  that  therefore  their  decision  must  be 
reversed. 

Phillibcobb,  J. — I  am  of  the  same  opinion. 
It  is  unfortunate  in  this  case  that  it  must  be 
argued  on  one  side  only,  but  the  justices  have 
stated  temperately  and  clearly  the  grounds  on 
which  they  acted,  and  I  think  they  have  enabled 
us  to  see  both  their  reasons  for  so  acting  and  the 
authorities  by  which  they  thought  they  were 
bound.  In  this  caae  the  licensee  forfeited  his 
licence  by  reason  of  two  convictions  for  selling 
spirits,  whereas  he  was  only  the  licensee  of  a  beer- 
nonse.  Thereupon  the  justices  were  applied  to 
to  substitute  the  owners  of  the  beerhouse  in  his 
stead  until  the  next  special  licensing  sessions. 
The  justices  thought  in  the  first  instance  that  by 
reason  of  the  very  difficult  language  of  the 
statute  they  were  precluded  from  admitting  the 
owners  on  the  gp*ound  that  they  had  come  too 
late.  That  error  of  theirs  was  corrected  by  my 
brothers  Da^  and  Lawrence  in  the  case  of 
JSk  parte  Flinn  and   Sons   (ante,  p.  27;    (1899) 

2  Q.  B.  154).  Thereupon  the  matter  went  back 
to  the  justices  to  see  whether  it  was  a  case  in 
which  they  ought  to  grant  the  authority  to  the 
owners  under  sect.  15  of  the  Lisensing  Act  1874 
— a  teniporary  authority  to  carry  on  the  busi- 
ness. When  the  case  went  back  to  the  justices 
th^  were  of  opinion  that  the  licence  was  gone, 
and  that  this  application  was  a  new  application 
and  that  consequently  their  discretion  was  un- 
fettered. They  thought  that  they  had  a  right  to 
receive  evidence  as  to  the  desirability  or  otherwise 
of  each  house  in  that  neighbourhood,  and  that 


they  were  not  limited  to  the  four  grounds  which 
are  generaUy  applied  in  cases  of  application  to 
keep  alive  a  bserhouse  licence.  There  is  no 
doubt  an  awkwardness  in  saying  that  a  licence 
is  forfeited  at  the  same  time  that  it  can 
be  assigned.  But  that  is  an  awkwardness 
in  words  which  we  can  get  over  when  we 
come  to  consider  the  whole  spirit  of  the 
15  th  section.  The  licence  would  be  foxfeited 
but  for  the  act  of  the  owner  in  making  the  appli- 
cation. It  is  forfeited  as  regards  the  original 
licensee,  but  it  remains  capable  of  being  kept 
alive  if  in  due  course,  and  very  speedy  course,  the 
owner  makes  an  application  to  nave  it  kept  alive 
for  the  purpose  of  its  being  transferred  to  him. 
That,  I  think,  is  a  reasoname  way  of  construing 
this  section ;  therefore  the  justices  are  bound  to 
treat  this  application  in  substance  as  if  it 
were  an  application  for  a  transfer.  Then,  if  it 
is  an  appbcation  for  a  transfer,  Simonda  v. 
Justicee  of  Blackheath  {ubi  sup.)  decides  that  the 
justices  are  limited  to  the  lour  grounds,  the 
object  being  to  protect  the  vested  rights  in  the 
beerhouse.  Then  the  case  of  Beg,  v.  Justices  of 
Hertfordshire  {ubi  sup.)  decides  that  they  may 
use  the  four  pounds,  at  any  rate  on  an  applica- 
tion at  special  sessions.  Therefore  the  matter 
seems  to  be  reduced  to  a  very  small  compass; 
they  are  limited  to  the  four  grounds  on  a  transfer ; 
they  may  use  the  four  grounds  on  a  transfer; 
therefore  they  are,  at  any  rate  at  special  sessions, 
limited  to  the  four  grounds  and  may  use  the  four 
grounds.  Mr.  Footo  has  stated  that  on  an  appli- 
caUon  for  a  temporary  authority  they  cannot  use 
the  four  grounds.  I  do  not  want  in  these  licens- 
ing cases  to  decide  anything  outside  the  absolute 
strict  matter  we  have  to  decide ;  but  I  must  say 
my  own  strong  opinion  at  the  present  time  is  that 
they  can  use  the  four  grounds  as  an  objection  at 
this  stage.  That  the  four  grounds  can  be  used  on 
the  application  at  a  special  licensing  sessions 
seems  not  to  be  disputed.  I  think  they  can  be 
also  used  on  the  application  for  a  temporary 
authority.  Then,  what  has  happened  here  r  Ap- 
plication is  made  for  a  temporary  authority,  and 
the  four  grounds,  or  any  of  them,  if  they  exist, 
must  be  objected  and  proved.  Nobody  has 
objected  on  any  of  these  four  grounds,  and  at  any 
rate  nobody  has  proved  any  one  of  the  four 
grounds.  Therefore  the  justices  had  nothing 
before  them  on  which  they  could  enforce  the  four 
grounds,  and  they  should  have  granted  the  appli- 
cation, and  they  ought  now  to  give  the  judgment 
which  they  ougnt  to  have  given  on  the  evidence 
before  them ;  then  at  the  special  sessions  anybody 
can  raise  any  one  of  the  four  grounds,  and  the 
justices  will  adjudicate  thereon. 

Appeal  allowed.    Case  remitted  to  the  justices. 

Solicitors  for  the  appellants,  Thomeycroft  and 
Willis,  for  Baker  and  Thomeycroft,  Bishop's 
Stortford. 
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Friday,  Oct,  27, 1899. 


(Before  Ridley  and  Dablino,  JJ.) 

Lane  (app.)  v.  Rendall  (resp.)  (a) 

Weights  and  measures — False  or  unjust  weighing 
machine — Paper  under  scoop — Facilitate  process 
of  weighing — Legality  of —  Weights  and  Measures 
Act  1878  (41  &  42  Viet,  e.  49).  s.  25. 

The  respondent,  in  order  to  facilitate  the  weighing 
of  tea  into  packets,  placed  beneath  the  scoop  of 
his  weighing  machine  and  on  the  crossbar  or  cup 
in  which  such  scoop  rests  a  piece  of  paper 
weighing  \\  drachms.  The  effect  of  such  piece 
of  paper,  which  was  in  fact  lighter  than  the 
bag  in  which  the  tea  was  sold,  was  to  make  the 
machine  indicate  weights  \\  d/rachms  in  excess  of 
the  article  in  the  scoop. 

Held,  that  the  respondent  wis  guilty  of  using  and 
having  in  his  possession  for  use  in  his  trade  a 
weighing  machine  that  was  false  or  unjust  vrithin 
sect.  25  of  the  Weights  and  Measures  Act  1878. 

Case  stated. 

The  reepondent  appeared  on  the  3rd  March  1899 
to  answer  an  information  charging  him  with  unlaw- 
f nUy  having  in  his  possession  for  use  for  trade  one 
weighing  machine  which  was  false  or  unjust,  con- 
trary to  sect.  25  of  the  Weights  and  Measures  Act 
1878. 

The  facts  were  as  follows  : — 

The  appellant  was  an  inspector  of  weights  and 
measures  for  the  county  of  London,  and  the 
respondent  was  carrying  on  business  under  the 
firm  name  of  Melrose  and  Co.  as  a  tea  merchant 
at,  amongst  other  places,  276,  Battersea-park- 
I'oad. 

On  the  6th  Jan.  1899  the  appellant  went  to  the 
respondent's  shop  and  found  there  a  weighing 
machine  which  the  respondent  had  in  his  p  )B3es- 
sion  for  use  for  trade. 

When  the  weighing  machine  was  so  found  there 
was  a  piece  of  paper  underneath  the  scoop  in 
which  the  tea  or  other  article  to  be  weighed  is 
placed  and  between  the  bottom  of  such  scoop  and 
the  crossbar  or  cup  in  which  such  scoop  rests. 

The  effect  of  such  piece  of  paper  upon  the 
weighing  machine  was  to  make  it  indicate  weights 
1^  drachms,  the  weight  of  the  pap^r,  in  excess  of 
the  actual  weight  of  the  article  in  the  scoop.  In 
the  absence  of  the  piece  of  paper  the  weighing 
machine  wonld  have  shown  the  actual  weignt  of 
the  article  in  the  scoop. 

At  the  time  when  the  weighing  machine  was 
found  with  the  piece  of  paper  so  placed,  the  re- 
spondent's servants  were  engacfed  in  using  the 
same  for  the  purpose  of  weighing  up  t^^a  to  be 
made  into  packets.  It  had  been  placed  by  the 
manager  under  the  scoop  instead  of  in  the  scale, 
in  accordance  with  his  usual  practice,  to  facilitate 
and  quicken  the  process  of  weighing  the  tea,  and 
so  causing  the  customer  to  assist  in  defraying  the 
cost  of  the  paper  bag  or  wrapper  in  which  the  tea 
is  sold. 

The  respondent's  servants  make  up  on  Fridays 
as  many  as  3000  i\b.  packets  of  tea,  and  it 
would  take  them  much  longer  to  weigh  out 
the  tea  for  such  packets  if  the  tea  were  in  each 
case  first  placed  in  the  paper  bag  in  which  it  is  to 
be  sold  and  then  put  in  the  scoop,  because  in  such 
a  case  any  adjustment  to  the  intended  quantity 
would  then  have  to  be  made  by  addini;  to,  or 

(a)  aeported  by  W.  db  B.  Hbbbebt,  Esq.,  Barii>ter-at-Law. 


taking  from,  the  tea  in  the  bag.  The  piece  of 
paper  only  weighs  about  half  as  much  as  the 
paper  bag  in  which  the  tea  is  sold,  so  that  in  the 
case  of  ^Ib.  packets  each  packet  weighs  more 
than  4oz ,  and  contains  within  1^  drachms  of  4oz. 
of  tea. 

It  was  contended  for  the  appellant  that  the 
weighing  machine  in  the  condition  in  which  he 
found  it  was  false  or  unjust  inasmuch  as  it  did 
not  correctly  indicate  the  actual  weight  of  the  tea 
in  the  scoop. 

It  was  contended  for  the  respondent  (1)  that 
the  machine  was  not  in  itself  unjust ;  (2)  that  hy 
Harris  v.  AUwood  (57  J.  P.  7 ;  9  Times  L.  Bep. 
14)  the  legality  of  a  custom  of  the  trade  to  wei^ 
paper  with  tea  had  been  established ;  and  (3)  the 
proceeding  ought  to  have  been  taken,  if  at  all, 
under  sect.  26  of  the  Weights  and  Measures  Act 
1878,  and  not  under  sect.  25. 

The  magistrates  were  of  opinion  that  the  weigh- 
ing machine,  being  per  se  true  and  just,  could  not  be 
rendered  untrue  or  unjust  by  merely  nsins  the 
piece  of  paper  with  it  as  described,  and  they  there> 
fore  dismissed  the  information. 


By  the  Weights  and  Measures  Act  1878  (41  &  42 
Yiot.  c.  49),  s.  25 : 

Every  person  who  uses  or  has  in  his  possesmon  for  nae 
for  trade  any  weight,  meaaure,  scale,  balance,  steelyard, 
or  weighing  machine  which  is  false  or  nnjast  ehsJl  be 
liable  to  a  fine  not  exceeding  jB5,  or  in  the  oaee  of  a 
second  offcinoe  i610,  and  any  contract,  bargain,  sale,  or 
dealing  made  hy  the  same  shall  be  void,  and  the  weight, 
measure,  scale,  balance,  or  steelyard  shall  be  liable  to  be 
forfeited. 

Daldy  for  the  appellant. — ^The  justices  were 
wrong.  The  effect  of  putting  the  paper  under 
the  scoop  was  to  make  the  weighing  machine  false 
or  unjust  within  sect.  25,  inasmuch  as  the  actual 
weight  in  the  scoop  was  not  correctly  registered. 
In  Great  Western  Railway  Company  v.  Baillie  (11 
L.  T.  Rep.  418 ;  5  B.  &  8.  928),  at  a  station  of  the 
railway  company  a  weighing  machine  that  was 
used  for  weighing  parcels  and  luggage  became 
out  of  order,  the  dial  standing  at  41  b.  instead  of 
zero.  It  was  held  that  the  company  were  pro- 
perly convicted  of  ha'ving  in  their  possession  a 
weighing  machine  which  was  incorrect  or  unjast. 
The  present  case  is  just  as  if  a  piece  of  metal  had 
been  fixed  on  the  scale.    He  also  referred  to 

Carr  v.  Stringer,  18  L.  T.  Bep.  399 ;   L.  Bep.  3 
Q.  B.  433. 

George  Elliott  for  the  respondent. — All  that 
was  done  here  was  to  place  the  paper  for  con- 
venience under  instead  of  over  the  ^coop.  In 
the  case  of  AUwood  v.  Harris  (57  J.  P.  7 ;  9  Times 
L.  Rep.  14),  where  a  grocer  was  convicted  and 
fined  for  including  the  weight  of  the  paper  in 
which  goods  are  wrapped  up  when  selling  by 
weight,  the  conviction  was  quashed  by  Mathew 
and  Bruce,  J  J.  Therefore  it  is  quite  legal  to 
weiffh  in  thn  paper  with  the  tea,  and  it  cannot 
matter  whether  it  is  put  in  the  scoop  with  the 
tea  or  a  pieo  kept  for  convenience  un'ler  it 
This  is  not  the  same  thing  as  where  a  piece  of 
metal  is  put  on  the  scale,  nor  is  it  analogous  to  the 
brass  ball  in  Carr  v.  Stringer  (ubi  sup.).  There 
was  no  fraud  here,  and  if  it  was  contended  that 
such  existed,  proceedings  should  have  been  taken 
under  sect.  26. 

Ridley,  J. — We  have  both  come  to  the  con- 
clusion that  this  case  must  be  sent  back  to  the 
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jnsiioee  with  an  laUmation  that  they  ouji^ht  to 
have  oonvicted.    The  char^  is  not  made  under 
sect.  26  of  the  Weights  and  Medsnres  Act,  and  I 
mention  that  in  oi^er  to  get  rid  of  the  idea  that 
the  decision  of  the  oonrt  in  any  way  involves  the 
respondent  in  a  charge  of  having  heen  guilty  of 
fraudulent  management  in  the  use  of  weights  or 
measures.      I  did  not  at  first  clearly  understand 
the  meaning  of  the  finding  which  appears  in  the  I 
case,  but  I  think  that  it  does  amount  to  a  finding 
on  the  question  of  fact,  which  I,  speaking  person- 
ally,  am  very  wUling  to    accept,  namely,  that 
these  gentlemen  did  not  adopt  this  pactioe  of 
putting  a  piece  of  paper  under  the  scoop  for  the 
purpose  of  defrauding  the  customers  who  came 
ifto  their  shop.  I  believe  it  to  be  perfectly  correct 
when  they  state  that  that  was  done  for  the  pur- 
pose of  conducting  their  business,  which  was  on 
a  very  large  scale,  and  which  made  it  impossible 
that  they  should  in  the  presence  of  each  customer 
weigh  with    the  paper   the  tea  that  was  to  be 
famished  to  him  in  accordance  with  his  order. 
But  the  question  here  is  whether  thev  are  not 
in  fact  guilty  of  the  offence  with  which  they 
are  chained  under  sect.  25  of  the  Act.    Now, 
that  section  is  as  follows :  *'  Every  person  who 
uses  or  has  in  his  possession  for  use  for  trade 
any  weieht,  measure,   scale,    balance,   steelyard, 
or  weighing  machine  which  is  false  or  unjust  shall 
be  liable  to  a  fine  "    The  facts  upon  which  the 
inspector   relies    for   obtaining   a  conviction  in 
this  case  are  that  a  piece  of  paper  similar  to 
that  which  I  hold  in  my  hand,  which   does  not 
fully  represent  the  weight  of  the  paper  bag  in 
which  the  tea  wai  to  be  put,  but  which  represents 
a  considerable  proportion  of  it,  was  habitually  and 
as  a  practice  put  under  the  scoop  of  the  weighing 
m-ichine  instead  of  in  the  scale,  in  accordance 
with  the  usual  practice,  in  order  to  facilitate  and 
quicken  the  process  of  weighing  the  tea.    I  pause 
there  for  a  moment  in  order  to  say  that  those 
words  are  explained  now  in  a  way  in  which  I  did 
not  understand  them  at  first  as  exonerating  the 
respoudents  from  a  charge  of  having  done  this 
witn  the  intent  to  defraud.     But  thn  statement  in 
the  case  goes  on  with  this  further  purpose,  *'so 
caucing  the  customer  to  assist  in  defraviug  the 
cost  of  the  paper  bag  or  wrapper  in  whi<'>h  the  tea 
is  sold."    So  that  what  we  have  got  is  this — that 
this  weight  or  measure  as  used,  this  balance  as 
used  in  the  habitual  practice  of  the  firm,  was  used 
with  a  piece  of  paper  upon  it  which  added  to  the 
weight,  and  which  was  practically  in  the  same 
condition  as  would  be  a  piece  of  lead  or  a  piece 
of  any  other  substance  which  has  weight  of  any 
kind  at  all  and  that  was  habitually  there  for  the 
purp>se  of  making  up  the  weight.    So  used,  in 
my  judgment,  the  weight  or  balance  is  an  unjust 
one.     lou  must  take  it  as  it  is  used,  and  not  as 
it  is  not  used.    It  is  of  little  consequence,  to  my 
mind,  for  the  purpose  of  this  inquiry,  whether  the 
particular  make-weight,  or  object  added  to  the 
weight  in  the  scale,  was  actually  affixed  so  that  it 
required  force  to  remove  it,  or  was  put  there  for 
haoitual  use ;  it  was  so  used.    In  point  of  fact,  the 
scales  as  they  stood  without  the  goods  on  them  to 
be  weighed  did  not  stand  level.  They  were  therefore 
nnjust  scales  as  they  were  used.    It  is  true  that  if 
the  piece  of  paper  had  been  removed  from  them  and 
taken  away,  and  if  the  scales  had  not  been  used 
with  that  piece  of  paper  present,  they  would  have 
been  just  scales.    But  I  cannot  see  what  argu- 
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ment  that  is  or  what  weight  it  has  when  the  case 
is  that  they  did  not  so  use  them.    If  the  weight 
is  just  and  you  deliberately  put  upon  those  sc^es 
a  piece  of  paper  or  lead,  or  any  other  substance 
you  like,  it  makes  them  weigh  unfairly.    I  there- 
fore think  that  this  is  a  case  within  the  Act  of 
Parlia^mentof  using  for  trade  this  scale  or  balance 
which  was  false  and  unjust  because  it  was  false 
and  unjust  as  it  was  used.    But  then,  says  Mr. 
Elliott  in  an  ingenious  argument,  because  it  was 
a  piece  of  paper  which  was  smaller  than  the  bag 
which  was  going  to  be  sold  with  the  tea,  therefora 
they  had  a  right  to  do  it,  because,  he  adds,  there 
was    a   custom    univeraaliy    known    throughout 
the  trade  that  the  person  who  buys   tea   b  ys 
the  tC'i   and  the   paper.      Now,  I   entirely  dis- 
agree with  the  idea  tha^  there  can  be  any  such 
custom.  If  I  buy  a  quarter  of  a  pound  of  tea,  I  buy 
a  quarter  of  a  pound  of  tea,  and  I  do  not  agree 
aud  I  cannot  believe,  speaking  personally,  that 
there  is  in  this  country  a  custom  which  compels  a 
person  who  is  buymi;  te>i  to  take  tea  and  paper 
making  up  the    weight   of    the    tea    which    he 
has  bought,  so  that  he  gets    so  much  lesa  tea 
than  he  has  bargained  to  pay  for.     But  suppose 
it   were   true    that    persons    are    in    the    habit 
of  getting  tea  aud   paper  instead  of  tea  only, 
and  that  the  cust>m  is  that  the  paper  should 
be    weighed    in    with   the    tea,    that   does    not 
in  the  least  make  this  into  an  honest  balance, 
because  I  think  it  is  sufficient  to  show  that  as  it 
was  used  it  does  not  show  the  true  weight.    In 
my  opitiion  that  is  sufficient.    The  question  which 
has  been  raised,  that  there  may  be  adifferenci 
between  this  cae  and  a  case  iu  which  the  bag 
is  weighed  in  the  scoop  or  balance  in  which  the 
tea  is  bought,  does  not  arise  for  immediate  deci- 
sion.    In  this  instance  the  paper  has  beeu  put 
below  it.     The  use  of  the  weight  has  rot  been 
true;  it  has  been  false.     I  think,   therefore,  for 
these  reasons,  that  the  justices   ought  to   have 
convicted,  and  that  the  cabo  ought  to  be  remitted 
to  them  with  that  opinion     Th^y  seem  to  have 
put  their  decision  on  this  point,  if  I  may  refer  to 
the  terms  upon  which  they  gave  their  drcision; 
they  say  that  the  weighing  machine,  being  per  se 
true  and  just,   could   not    lie    rendered    untrue 
and  unjust  by  using  the  ^aid  piece  of  paper  in 
the  manner  above  described.    I  think  it  could, 
and  that  in  fact  it  was ;  and  therefore  I  think, 
as  I  have  already  said,  that  the  case  must  be 
remitted  to  them. 

Darlinq,  J. — 1  am  of  the  i-ame  opinion.  It 
appears  by  the  case  that  what  hHppened  was  this : 
These  tea  merchants  were  iu  the  n«ibit  of  selling 
what  professed  to  be  quarters  of  a  pound  of  tea 
in  packets.  They  sold  them  in  paper,  and  there 
was  not  a  quarter  of  a  pound  of  tea  in  them ;  but 
there  was  a  quarter  of  a  pound  of  tea  aud 
paper  together.  As  the  case  says,  in  order  to 
facilitate  and  quicken  the  projcds  of  weighing, 
they  put  under  the  pcoop,  which  formed  the 
receptacle  of  their  scale  in  which  the  tea  was 
placed  when  being  weighed,  a  piece  of  paper 
Now,  what  the  statute  enacts  shall  not  be  done  is 
this :  You  are  not  to  use  or  have  in  your  possession 
a  scale  which  is  false  or  unjust.  Now,  what  was 
the  result  of  putting  that  piece  of  paper  under 
the  scoop  of  that  s^e?  The  result  was  that 
if  you  put  anything  into  the  scale  to  weigh 
it,  you  would  not  get  the  true  weight  of 
it.    The  result  was  that,  if  the  piece  of  paper 
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was  put  under  the  scoop  and  the  scale  left 
quiescent  with  no  weight  on  the  one  side  nor 
any  article  to  be  weighed  on  the  other,  the  scale 
would  not  remain  at  the  balance.  It  would  be 
a  scale  it  is  quite  true,  but  it  would  not  be  a  balance. 
The  arm  with  the  paper  under  the  scoop  would 
permanently  remain  at  a  lower  level  tnan  the 
other.  Therefore  it  seems  to  me  that,  so  long  as 
the  paper  was  there,  this  was  not  in  the  true 
sense  &  balance.  It  remains  a  scale,  but  what 
sort  of  a  scale  P  A  false  scale.  It  remained  an 
unjust  scale  if  you  were  going  to  weigh  with  it, 
and  the  justices  themselves,  although  they  do  say 
that  perse  the  scale  is  true,  also  say  this:  "In 
the  absence  of  the  said  piece  of  paper,  the  said 
weighing  machine  would  have  shown  the  actual 
weight  of  the  article  in  the  scoop."  Now,  what 
does  that  come  to  P  That  amounts  to  saying  that 
with  the  presence  of  the  paper  the  scale  would 
not  show  the  actual  weight  of  the  article  in  the 
scoop.  Then,  if  it  will  not  do  so,  it  ii«  not  a  true 
and  lust  scale.  Mr.  Elliott  sought  to  get  out  of 
this  by  say  Id  g  it  is  perfectly  true  that  if  yoa  tried 
to  weigh  anything  with  this,  such  as  gold  dust  or 
diamonds,  you  would  be  grossly  defrauded, 
because  you  would  be  weighing  with  a  scale  which 
would  not  ^ive  the  exact  weight  of  the  article,  but 
he  said,  seemg  that  they  used  it  for  nothing  but  tea, 
and  seeini;  that  in  the  tea  trade  there  is  a  widely 
spread  habit  of  selling  tea  and  paper  as  tea,  it 
remains  a  just  scale.  1  confess  that  that  reason- 
ing is  too  nne  for  me  to  follow.  To  my  mind  it  is 
a  scale  which  does  not  give  the  true  weight  of 
what  is  put  into  it,  no  matter  what  the  article 
may  be ;  it  is  not  a  just  scale-— it  is  a  false  scale ; 
and  if  it  is  a  false  scale  I  think  it  remains  a  false 
scale,  whether  you  weigh  tea  with  it  or  whether 
you  weigh  other  articles  with  it  as  well.  To  mv 
mind,  when  it  was  left  quiescent,  when  it  was  left 
perhaps  all  night  with  this  piece  of  paper  there, 
it  did  not  become  a  true  scale ;  it  was  still  a  false 
scale  although  you  were  not  weighing  with  it;  it 
was  a  false  scale  whether  you  were  weighing  wit  h 
it  or  whether  you  were  not.  It  was  a  false  scale 
whether  you  were  weighing  gold  or  whether  you 
were  weighing  butter,  and  i  cannot  see  that  it 
becomes  a  true  scale  if  you  weigh  tea  with  it ;  if  it 
is  false  for  one  thing,  it  is  false  for  all,  and  there- 
fore, whatever  you  were  weighing  with  it,  in  my 
opinion,  when  you  use  it  you  are  using  a  scale 
which  is  false  and  unjust  within  the  meaning  of 
sect.  25  of  the  Act.      •  ^^^^  ^^^ 

Solicitor  for  the  appellant,  W,  A.  Blaaland. 
Solicitor  for   the    respondent,    H.  B.    Jones, 
Wandsworth. 


Tuesday,  Oct  31,  1899. 

(Before  Ridley  and  Daslinq,  JJ.) 

Scott  (app.)  v.  Cabritt  (resp.).  (a) 

Metropolis  —  Buildings  —  "Erection  of —  Building 
line  —  Raising  of  buildings  —  "  Land  lawfully 
occupied  by  building  or  structure" — London 
Building  Act  1894  (57  &  58  Vict  c.  ccxiii), 
s,  22. 

The  appellant  was  the  owner  of  two  adjoining 
houses  in  the  metropolis  built  back  bOft,  from 
the  road  with  forecourts  in  front  abutting  on 

(a)  Reported  by  W.  W.  Oft&,  Eaq.,  Barrister-at-Lair. 


the  road,  which  forecourts  had  been  occupied  by 
one-story  shops.  One  of  these  shops  had  been 
erected  without  any  licence  and  in  contravention 
of  the  statutory  provision  then  in  force  with 
regard  to  this  road  that  no  building  should  be 
erected  vnthin  SQft.  from  the  road.  This  sta- 
tutory  provision  was  repealed,  and  the  repealing 
Act,  wnich  had  no  provision  dealina  with  acts 
done  in  contravention  of  the  repealed  Act,  re- 
quired that  no  new  buildings  shofdd  be  erected 
or  raised  beyond  the  general  building  line  wOh- 
out  the  consent  of  the  Metropolitan  Board  of 
Works,  The  second  shop  was  buiU  under  this 
enactm,ent,  and  with  the  necessary  consent,  hut 
subject  to  the  condition  that  the  one-story 
shop  should  not  be  raised  without  the  like  con- 
sent. The  appellant  proposed  to  rebuild  the 
whole  premises,  including  the  shops,  a/nd  to 
raise  the  shops  and  bring  out  the  buildings  to  the 
line  of  frontage  of  the  shops  which  womd  have 
been  in  advance  of  the  general  building  line  as 
certified  under  sect.  22  of  the  London  Building 
Act  1894. 
Held,  that  the  land  occupied  by  the  shons  wcu  not 
land  which  at  the  commencement  of  tke  London 
Building  Act  1894  was  "  lawfully  occupied  by  a 
building  or  structure**  within  the  meaning  of 
sub-sect.  2  of  sect,  22  of  that  Act,  so  as  to 
entitle  the  appellant  to  erect  the  proposed  build- 
ings beyond  the  general  buUding  line,  and  that 
the  appellant  uxu  therefore  not  entitled  to  erect 
the  proposed  buildings  xoithout  the  consent  of 
the  county  council  as  required  by  sub- sect.  1  of 
that  section. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Clerken well  Police-court. 

At  a  court  held  on  the  8th  March  1899  the 
appellant  appealed  against  %  notice  of  objectioii 
served  on  him  by  the  respondent  the  district  sur- 
veyor under  sect.  150  of  the  London  Building 
Act  1894,  to  the  proposed  erection  by  the  appel- 
lant of  certain  buildings  at  Nos.  180  and  182, 
Pentonville-road,  beyond  the  general  line  of 
buildings  contrary  to  sect.  22  of  the  London 
Building  Act  1894. 

This  appeal  was  heard  and  dismissed,  and  the 
objection  of  the  district  surveyor  affirmed. 

The  appellant  was  the  owner  of  the  premises 
Nos.  180  and  182,  Pentonville-road,  and  beinff 
desirous  of  rebuilding  both  the  premises  applied 
to  the  London  County  Council  on  the  5th  July 
1898,  for  their  consent  to  the  erection  of  th^ 
buildings  to  the  line  of  frontage  of  certain  existing 
buildings  one  story  high,  which  had  been  erected 
on  the  forecourts  of  the  premises,  but  the  London 
County  Council  refused  to  ^rant  their  consent 
to  the  erection  of  the  bnildmgs  to  the  line  of 
frontage. 
The  appellant  in  Sept.  1898  caused  plans  to  be 
repared  showing  the  extent  of  the  then  existing 
uifdings,  and  submitted  the  same  under  sect.  43 
of  the  Act  to  the  district  surveyor  (the  respon- 
dent), who  certified  such  plans  to  be  correct,  and 
the  appellant  applied  to  the  county  council  to 
sanction  the  proposed  buildings  as  deviations 
from  the  certified  plans  under  sect.  43,  sub-sect.  2, 
of  the  Act;  but  the  county  council  declined  to 
consider  or  give  any  decision  on  the  application 
on  the  ground  that  the  proposed  deviations  from 
the  certified  plans  were  not  such  as  were  contem- 
plated or  referred  to  in  sect.  43,  sub-sect.  2. 
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On  th.6  30tli  Nov.  1898  the  superintendinff 
architect  of  the  London  County  Council  certified 
the  general  line  of  buildings  in  that  part  of 
Pentonville-road  in  which  the  buildings  in  ques- 
tion were  situate ;  and  it  was  admitted  that  the 
propoeed  buildings  would  be  in  advance  of  the 
general  line  as  so  certified. 

The  old  buildings  oa  the  site  of  Noe.  180  and 
182  Pentonville-Toad  consisted  of  three-story 
houses  with  forecourts  in  front  of  them  abutting 
on  Pentonville-road  and  built  50ft.  back  from  the 
road.  These  forecourts  had  been  occupied  by 
shops  of  one  story  as  to  No.  180  since  about 
1858,  and  as  to  No.  182  since  1877.  The  fore- 
court in  front  of  No.  182  and  albo  of  the 
adjoining  house  No.  184  had  been  so  built  over 
and  occupied  under  licences  or  consents  from  the 
Metropolitan  Board  of  Works  dated  in  1876  and 
1877.  The  forecourts  in  front  of  No.  180  and  of 
all  the  houses  other  than  Nos,  182  and  184,  had 
been  built  over  and  occupied  without  any  con- 
sent or  licence. 

There  had  been  no  certificate  defining  the 
general  line  of  buildings  in  that  part  of  Penton- 
ville-road  prior  to  the  certificate  of  the  superin- 
tending architect  in  Nov.  1898. 

It  was  contended  by  the  appellant  that  he  in- 
tended to  erect  a  domestic  building  on  the  site  of 
domestic  buildings  existing  at  the  commencement 
of  the  Act,  and  that  the  London  Countv  Council 
upon  his  compliance  with  sect.  43  were  bound  to 
certify  under  sub-sect.  2  of  that  section;  and, 
farther,  that  sub-sect.  2  of  sect.  22  applied,  and 
that  therefore  the  superintending  architec^t  had 
no  power  to  certify  the  building  line  as  he  had 
done,  and  that  such  certificate  afforded  no 
objection  in  law  to  the  appellant*s  rights  under 
sect.  43. 

It  was  contended  by  the  respondent  that  by  the 
joint  effect  of  the  Biarylebone  Improvement  Act 
1756  and  the  Act  of  7  Geo.  4  c.  cxHi.,  which  pro- 
hibited the  erection  of  any  building  within  50ft. 
of  the  site  of  the  Pentonville-road  and  sect.  75  of 
the  Metropolis  Manngement  Act  1862,  the  land 
forming  the  forecourts  of  the  buildings  was  not  at 
the  commencement  of  the  London  Building  Act 
1894,  and  had  n  »t  been  within  seven  years  pre- 
viously, lawfully  occupied  by  a  building  or  struc- 
ture within  the  meaning  of  sub  sect.  2  of  sect.  22 
of  the  Act,  that  the  building  on  the  forecourt  of 
No.  180  was  without  any  licence  or  consent  and 
illegal,  and  that  the  building  on  the  forecourt  of 
No.  182  was  under  a  consent  which  was  subject 
to  a  condition  that  the  building  should  not  be  at 
any  time  altered  or  raised  without  the  consent  of 
the  Metropolitan  Board  of  Works,  and  that  by 
sect.  216  of  the  London  Building  Act  1894  such 
condition  was  still  binding  on  the  appellant,  and 
that  sect.  43  related  only  to  open  spaces  at  the 
rear  of  buildings,  and  had  no  application  to  this 
ease. 

The  magistrate  held  that  the  respondent's  con- 
tention was  well  founded,  and  that  the  London 
County  Council  was  entitied  to  refuse  to  consider 
the  application  by  the  appellaut  to  approve  the 
plans  of  deviation  submitted  to  them  on  the 
grounds  (1)  that  sect.  43  did  not  apply  at  all ;  (2) 
that  the  land  was  not  lawfully  occupied  within  the 
meaning  of  sub-sect.  2  of  sect  22,  and  that  the 
appellant  was  not  entitled  to  erect  either  of  the 
ne«r  buildings  beyond  the  general  line  of  buildings 
as  defined  by  the  certificate  of  the  superintending 


architect  to  the  height  of  three  stories  above  the 
ground  floor  as  proposed. 

The  magistrate  therefore  dismissed  the  appeat 
without  costs,  and  affirmed  the  objection  of  the 
district  surveyor. 

If  the  magistrate  was  right  in  so  holding,  the 
appeal  was  to  stand  dismissed ;  if  he  was  wrong  in 
so  holding  the  appeal  was  to  be  allowed  or  the  case' 
remitted  to  him  with  the  opinion  of  the  court 
thereon. 

It  was  admitted  during  the  argument,  as  the 
magistrate  had  found,  tbat  sect.  4<3  had  no  appli- 
cation to  the  case. 

The  London  Building  Act  1894  (57  &  58  Yict. 
c.  ccxiii)  provides : 

Sect.  22. — (1)  No  bailding  or  Btmotnre  shftU  wlthont 
the  oonBent  in  writindf  of  the  ooonoil  be  erected  beyond 
the  general  line  of  buildings  in  any  street,  or  part  of  a 
street,  plaoe,  or  row  of  houses  in  whioh  the  same  is 
situate,  in  case  the  distance  of  such  line  of  buildings 
from  the  highway  does  not  exceed  fifty  feet  or  withia 
fifty  feet  of  the  highway  wben  the  distance  of  the  line  of 
buildings  therefrom  amountd  to  or  exoeeda  fifty  feet,  not- 
withstanding there  being  gardens  or  vacant  spaces 
between  the  line  of  buildings  and  the  highway.  Suah 
general  line  of  buildings  shall,  if  required,  be  defined  by 
the  Buperintendiog  architect  by  a  certificate,  &o.  (2) 
This  section  shall  not  apply  to  any  building  or  structure 
erected  after  the  commencement  of  this  Act  upon  land 
which  either  at  the  commencement  of  this  Act,  or  at 
any  time  within  seven  years  previously  has  or  shall  have 
been  lawfully  occupied  by  a  building  or  structure. 

Macmorran,  Q.G.  (Oermaine  with  him)  for  the 
appellant. — The  question  is,  whether  the  land  on 
wnich  these  one- story  shops  were  built  was  land 
which  either  at  the  commencement  of  the  London 
Building  Act  1894,  or  at  any  time  within  seven 
years  previously,  had  "  been  lawfully  occupied  by 
a  building  or  structure "  within  the  meaning  of 
sub-sect.  2  of  sect.  22  of  that  Act.  If  so,  the  case 
comes  within  the  exception  created  by  that  sub- 
section, and  the  proposed  buildings  would  not  be 
subject  to  the  regulations  in  the  Ist  sub  section 
of  that  section  as  to  the  erection  of  buildings 
beyond  the  building  line.  We  submit  that  the 
land  on  which  these  shops  were  built  was  at  the 
commencement  of  the  Act  "  lawfully  occupied  by 
a  building  or  structure,"  and  that  the  appellant 
is  entitled  to  erect  the  proposed  buildings  on 
these  sites.  Somewhat  different  considerations 
apply  to  the  case  of  each  shop.  Wben  the  shop 
in  front  of  No.  180  was  built  in  1858,  the  Act  in 
force  and  applying  to  the  case  was  7  Geo.  4, 
c.  cxlii,  and  sect.  14()  of  that  Act  provided  that  no 
building  whatsoever  should  be  erected  on  this 
road  on  any  new  foundation  within  50£t.  from  the 
side  of  the  road.  Then  this  section  (sect  140  of 
7  Qeo.  4,  c.  cxlii)  was  repealed  by  sect.  75  of  the 
Metropolis  Management  Act  1862  (25  &  26  Yict. 
c.  102),  and  sect.  75  was  substituted  for  it,  and 
the  substituted  provision  was  that  no  new  build- 
ing, stimcture,  or  erection  should  without  the 
consent  in  writing  of  the  Metropolitan  Board  of 
Works  be  erected  beyond  the  general  line  of 
buildings  or  within  50ft.  of  the  highway  if  the 
building  line  exceeded  that  distance.  After  the 
Act  of  1862,  therefore,  the  prohibition  contained 
in  sect.  140  of  7  Qeo.  4,  c.  cxlii,  was  taken  away, 
and  the  new  or  substituted  provision  did  not 
apply  to  buildings  or  structures  already  erected. 
As  to  the  shop  in  front  of  No.  180  the  matter 
stands  thus :  It  may  have  been  unlawfully  erected 
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originally  as  being  within  50ft.  of  this  road,  bat 
the  section  of  the  Act  which  made  it  unlawful 
wai  repealed,  and  nothing  was  said  as  to  buildings 
already  eiejted.  Upon  the  repeal  of  thi-i  section 
of  the  Act  of  Geo.  4,  the  shop  in  front  of  No.  180 
ceased  to  be  unlawfully  there,  and  from  1862 
onwards  it  was  lawfully  there.  The  shop  in  front 
of  No.  182  was  erected  in  1877  with  the  necessary 
convent  of  the  Metropolitan  Board  of  Works 
under  sect.  75  of  the  Act  of  1862,  which  was  the 
Act  then  in  force.  That  sbop  was  therefore  ) aw- 
fully there  from  the  beginning.  Then  came  the 
London  Building  Act  of  1894,  which  repealed 
sect.  75  of  the  Act  of  1862,  and  substituted  there- 
for sect.  22,  which  is  the  provision  now  in  force. 
The  point,  therefore,  comes  to  this,  that  the 
appellant  is  proposinfl:  to  build  a  house  on  the 
sites  of  Nos.  180  and  182.  These  sites  were  occu- 
pied by  structures  which,  as  we  contend,  were 
lawfully  there  and  lawfully  t-rected  at  the  time  of 
the  passing  of  this  Act,  and  the  simple  test 
as  to  whether  they  were  lawfully  there  at  that 
time  is  that  no  one  could  have  removed  them 
as  unlawful  structures.  The  case,  therefore, 
comes  within  the  exception  in  sub-sect.  2  of 
sect.  22,  as  tbe  land  of  these  forecourts  was  land 
which  WdS  "lawfully  occupied  by  a  building  or 
structure." 

Avory  for  the  respondent. — ^It  is  now  conceded 
that  sect.  43  has  no  application  here  as  the  magis- 
trate has  found,  so  that  the  appellant  i3  driven  to 
rely  on  sect.  22,  sub-sect.  2,  and  the  simple  ques- 
tion id  whether  this  land  was  at  the  commence- 
ment of  the  Act  **  lawfully  occupied  "  by  the  one- 
story  shops  so  as  to  entitle  the  appellant  to  build 
to  any  height  he  pleases  up  to  80ft.  on  these  shopf*. 
As  to  tbe  shop  in  front  of  No.  180,  he  would  have 
no  right  to  rebuild  that  as  it  WdS  unlawfully 
there ;  as  to  the  shop  in  front  of  No.  182  he  would 
prima  facie  have  a  right,  as  that  shop  was  lawfully 
there  in  a  certain  sense.  There  is  that  distinction 
betwe«*n  the  two  cases.  As  to  No  180  the  shop 
was  unlawfully  erected  in  the  first  iL stance,  and 
it  remained  unlawfully  there,  and  tbe  fact  that 
the  old  Act  which  made  it  unlawful  was  repealed 
and  amended  by  the  Act  of  1862  does  not  make  it 
lawful.  Sf ct.  75  of  the  Act  of  1862  merely  pro- 
vided that;  for  the  future  it  should  be  unlawful  to 
erect  any  building  in  this  roid  beyond  a  certain 
line,  and  the  argument  for  the  appellant  is  that 
because  certain  things  are  for  the  future  to  be 
iiulawfal,  therefore  things  which  were  unlawful 
before  the  Act,  are  legalised  and  made  lawful  by 
the  pasbing  of  the  Act.  That  is  fallacious.  If 
an  Act  renders  a  thing  unlawful,  then  the  mere 
repeal  of  the  Act  without  more  does  not  make 
lawful  an  act  done  in  contravention  of  the  repealed 
Act  unless  the  rep'^aling  Act  ezprnssly  goes  on 
to  say  that  such  an  unlawful  act  shall  be  made 
and  shall  become  lawful.  Ouch  establish  that  the 
building  was  unlawfully  erected,  then  it  remains 
unlawful,  and  the  mere  fact  that  jou  may  not  be 
able  to  proceed  under  any  Act  for  its  removal 
does  not  make  it  lawful.  Sects.  22  and  23  are  to  be 
read  together,  and  these  sections  would  have  con- 
tradict^ each  other  if  it  had  not  been  for  sub- 
sect.  2  of  sect.  22.  That  sub-section  makes  the 
two  sections  harmonise.  Therefore,  as  to  the  shop 
in  front  of  No.  180  it  was  unlawfully  there  at  the 
commencement  of  the  Act.  As  to  the  shop  in  front 
of  No.  182  it  was  in  one  sense  lawfully  occupied  ;  it 
was  occupied  aub  modo,  and  all  the  ap^  ellant  had 


was  the  right  to  occupy  that  piece  of  ffronnd  with 
a  one*  story  shop,  but  he  is  now  contendinir  ^ihat  he 
can  extend  that  into  a  right  to  occupy  that  ground 
with  a  three- story  building.  He  may  have  had  a 
right  to  occupy  it  with  a  one- story  shop,  but  it 
does  not  follow  that  he  had  a  right  to  occupy  it 
with  a  three-story  shop.  The  magistrate  was  of 
opinion  that  as  to  the  shop  in  front  of  No.  182  it 
may  have  b  en  lawfu'ly  tnere  for  certain  conse- 
quences, but  wan  not  lawfully  there  for  the  conse- 
quences contended  for.  thnt  is,  for  the  raising  it 
to  the  height  of  three  stories.  That  is  what  he 
meant  by  his  finding  that  it  was  not  lawfully 
there  within  the  meaning  of  the  section.  All  that 
the  respondent  now  contends  for  is  that  the 
magistrate  was  right  in  holding  that  as  to  neither  of 
these  shops  was  the  land  lawfully  occupied  by  » 
building  within  the  meaning  of  the  sub- section  bo 
as  to  «-ntit  e  the  appellant  to  build  beyond  the 
general  building  line. 

Macmorran,  Q.C.  in  reply. 

RiDLBY,  J. — There  are  two  houses  in  queetioii 
here,  namely,  Nos.  180  and  182,  Pentonville-road. 
With  reg^d  to  No.  180,  the  shop  in  front  was  pat 
up  in  the  year  1858  without  any  licence  at  all,  and 
the  question  now  arises  upon  the  provisions  of 
sf  ct.  22  of  the  London  Building  Act  1894  whether 
the  land  on  which  that  shop  stood  was  lawfully 
occupied  by  that  building.  The  same  question 
arises  as  to  the  shop  in  f  runt  of  No.  182,  with  this 
difference,  that  that  shop  was  put  np  with  the 
licence  of  the  Metropolitan  Board  of  Works,  soch 
licence  being  qaalitied  by  the  coodition  that  the 
building  should  not  be  raised  or  altered  in  any 
manner  without  the  approval  of  the  Metropolitan 
Board  of  Works  first  had  and  obtained.  We  have 
now  to  consider  whether  under  these  circumstances 
the  finding  of  the  magistrate  was  right  in  which 
he  found  tuat  the  land  on  which  these  shops  stood 
was  not  lawfully  occupied  within  the  meaning  of 
sub. sect.  2  of  sect.  22  of  the  London  Building  Act 
1894  so  as  to  entitle  the  appellant  to  erect  the 
proposed  new  buildings  beyond  the  general  build- 
ing line  as  defined  by  the  superintending  architect. 
The  proposal  seems  to  haye  been  to  pull  down  the 
builcfings  standing  on  this  ground  and  to  erect  in 
their  place  another  building  three  stories  high.  At 
the  time  when  the  first  shop  was  built  in  l&S  the 
i>tatutory  provision  in  force  was  sect.  140  of 
7  Geo.  4,  c.  czlii.,  which  prohibited  the  erection  of 
any  building  within  50fr.  of  this  road.  This 
section  was  repealed  by  the  Metropolis  Manage- 
ment Act  1862,  and  sect.  75  of  that  Act  was 
substituted  for  it,  and  under  that  section  the 
licence  of  the  Metropolitan  Board  of  Works  waa 
required.  The  second  shop  was  put  up  under 
this  provision,  and  the  licence  of  the  Metropolitan 
Board  of  Works  Wd*s  duly  obtained,  but  subject 
to  the  condition  that  the  building  should  not  be 
raised  without  their  approval.  Sect.  75  of  the 
Act  of  1862  was  repealed  by  the  London  Bailding 
Act  1894,  and  sect.  22  of  the  latter  Act  was 
substituted,  and  it  is  upon  the  construction  of 
sect.  22  that  the  present  question  depends.  Now, 
sects.  22  and  23  of  the  London  Building  Act  are, 
no  doubt,  as  contended  by  Mr.  Avory,  to  be  read 
together.  The  general  enactment  contained  In 
sect.  22  is  that  the  superintending  architect 
should  set  out  the  general  line  of  buildings,  and 
that  no  building  or  structure  should  without  the 
consent    in    writing  of  the  council    be  erected 
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beyond  that  line  in  any  pariioalar  street.  There* 
fore  we  have  it  that  the  general  line  of  building 
18  to  be  set  oat  if  required  by  the  snperintendioff 
architect,  and  no  building  is  to  be  erected  beyond 
it  Then  comes  sub- sect.  2,  which  contains  an 
exception  in  favour  of  any  building  or  structure 
to  be  erected  upon  land  which  at  the  passing  of 
the  Act  or  at  any  time  within  seven  years  pre- 
viously, was  lawfully  occupied  b^  a  building  or 
structure.  Therefore  that  sub-section  excepts  n-ora 
the  enactment  iu  sub-sect.  1,  not  as  to  the  archi- 
tect's general  building  line,  but  as  to  the  provi- 
sion that  no  building  shall  be  erected  beyond  it, 
those  buUdings  which  are  erected  on  laiid  on 
which  other  buildings  have  previously  stood.  It 
does  not  make  an  exception  to  the  architect's 
jurisdiction.  The  architect  is  to  decide  the 
general  building  line.  The  section  does  not  say 
that  no  building  is  to  stand  beyond  it,  but  it  says 
that  no  building  shill  stand  beyond  it  except  those 
which  stand  on  land  previously  occupied  by 
a  buUding  or  structure.  The  condition  of 
things  is  this.  The  general  building  line 
IB  set  out.  That  line  must  be  followed  by 
all  persons  intending  to  build  in  the  future, 
but  there  is  reoo^iiised  by  the  Legislature  the 
exception  of  buildings  already  lawfully  there.  As 
to  those  the  council  nave  not  the  power  of  pulling 
them  down  and  setting  them  back  to  the  generic 
line  of  bnildings  except  in  the  case  provided  for 
by  sect.  23.  When  that  section  comed  into  ope- 
ration with  regard  to  any  building  it  has  this 
effect,  that  if  any  person  treats  his  old  building 
which  has  been  lawfully  there  in  such  a  way  as 
to  8h'>w  that  he  no  longer  requires  the  protection 
given  to  him  by  sect.  22,  sub- sect.  2 — that  is  to 
say,  if  he  demolishes  it  and  pulls  it  down  to  an 
extent  exceeding  half  its  cubical  contents,  or  if 
by  some  accident  such  as  fire,  or  other  casualty, 
it  should  be  destroyed,  thea  the  new  building  put 
up  in  its  place  must  be  utade  to  conform  to  the 
general  line  laid  down  by  the  architect.  Que  can 
see  bow  the  Legislature  dealt,  on  the  one  hand, 
with  the  desirable  object  of  making  the  line  of 
the  street  fall  within  the  jurisdiction  of  the 
architect  appointed  by  the  county  council,  and 
on  the  other  hand,  with  the  rights  of  people 
who  have  buildings  there  which  were  already 
lawfully  there.  They  gave  no  power  at  the 
moment  of  disturbing  such  building,  but  if  in 
future  by  any  act  of  the  owner,  or  by  any 
calamity  the  building  was  demolished,  no  building 
was  to  be  erected  except  within  the  building  Une. 
Let  me  now  apply  that  interpretation  of  the 
statute  to  the  facts  of  this  case.  As  to  the  shop 
in  front  of  No.  180  I  admit  that  the  question  is 
somewhat  of  a  doubtful  character  after  the  repeal 
of  the  Act  which  prohibited  the  erection  within 
a  certain  distance  from  the  roa.d.  I  think,  how- 
ever, on  the  whole,  without  giving  any  general 
opinion  as  to  the  effect  of  repealing  a  statute, 
that  in  such  a  case  as  the  present  the  land  was 
lawfully  occupied  by  the  building  as  soon  as  the 
prohibition  against  its  being  there  was  removed. 
Sect  140  of  the  former  Act  of  7  Geo.  4,  which 
contdned  the  prohibition,  was  repealed  by  the 
Act  of  1862  which  required  the  licence,  and  this 
repealing  Act  of  1862  only  prohibited  the  erection 
or  raising  of  structures  in  the  future.  I  think 
that,  as  soon  as  that  new  state  of  the  law  came 
into  operation,  it  may  fairly  and  rightly  be  said 
that  the  land  in  front  of  No.  180  became  lawfully 


occupied  by  this  building.  There  was  no  law 
which  could  be  put  into  operation  against  it,  and 
therefore  the  land  was  in  that  sense  lawfully 
occupied  by  the  building.  It  is  true  that  there 
was  this  unlawful  about  it,  that  at  the  beginning 
it  was  put  up  in  contravention  of  the  statute, 
but  the  sub- section  in  question  says  ''  shall  have 
been  lawfully  occupied  "  I  think  it  was  lawfully 
occupied,  and  whether  its  beginning  was  lawful 
or  whether  it  was  originally  put  up  in  contraven- 
tion of  the  Act  is  another  question.  The  same, 
I  think,  is  clearly  the  case  with  regard  to  the 
shop  in  front  of  No.  182.  I  think  they  were  both 
lawfully  occupied,  but  it  does  not  therefore  follow 
that  the  decision  of  the  magistrate  was  wrong, 
because  I  think  that  what  the  magistrate  really 
found  was  that  the  land  was  not  lawfully  occu- 
pied by  these  buildings  within  the  meaning  of 
the  sub-section  so  as  to  entitle  the  appellant  to 
raise  them,  but  I  do  not  think  that  he  intended 
to  find  that  the  land  was  not  lawfully  occupied 
for  other  purposes.  He  has  in  effect  said  to  the 
appellant,  "  x  on  cannot  put  up  new  buildings  on 
tnis  land  without  the  consent  of  the  cpunty 
council,  and  in  putting  up  these  new  buildings 
you  must  conform  to  the  general  line  as  laid  down 
by  the  architect."  We  have  been  told  that  that 
was  what  the  magistrate  said  at  the  hearing, 
and,  that  being  so,  I  can  read  the  finding 
of  the  magistrate  as  meaning  that  the  land 
was  not  so  lawfully  occupied  as  to  give  the  ap- 
pellant the  right  to  put  up  these  new  buildings 
which  he  proposed  to  put  up  without  conforming 
to  the  building  line.  If  that  was  his  finding,  1 
think  it  was  correct.  At  the  same  time  1  do  not 
think  it  would  be  a  proper  finding  to  say  that  the 
land  was  not  lawfully  occupied  bv  either  of  these 
buildings.  I  think  the  finding  of  the  magistrate 
was  right,  and  this  appeal  must  therefore  be 
dismissed. 

Dablino,  J. — I  have  come  to  the  same  con- 
clusion. The  appellant  may  be  taken  to  have 
done  what  was  forbidden  by  sect  140  of  the 
statute  7  Geo.  4.  He  had  put  up  this  shop  in 
front  of  No.  180  within  the  prohibited  distance  of 
a  particular  road,  and  he  might  have  been  pro- 
ceeded against  under  that  statute  for  what  he  had 
unlawfully  done.  That  section  was  repealed  by 
25  &  26  Vict.  c.  102,  and  this  statute  in  repealing 
the  section  of  the  former  statute  provided  that 
this  same  thing  that  the  appellant  had  done 
should  not  be  done  except  it  were  consented  to 
on  certain  terms.  He  never  got,  or  affected  to 
get,  that  consent,  nor  to  comply  with  the  second 
statute.  He  is  therefore  in  the  position  of  a 
person  who  has  complied  with  another  statute, 
but  he  has  not  legalised  his  position  bythe  means 
poioted  out  in  the  second  statute.  He  has  not 
legalised  his  position  under  the  first  statute  unless 
he  can  be  said  to  have  done  it  by  the  mere  fact 
that  the  statute  which  forbade  him  to  do  this 
thing  was  repealed.  The  repealing  statute  of 
1862  did  not  profess  to  legalise  what  had  been 
done.  It  said  that  people  should  not  do  the  very 
same  things  except  on  certain  conditions.  I  do  not 
think  that  the  statute  of  1862  intended  to  render 
the  position  of  the  appellant  which  had  been  un- 
lawful, lawful ;  and  I  do  not  think  that  it  did 
render  it  lawful.  It  incautiously  took  away  the 
means  of  proceeding  against  him  for  the  unlawful 
act  which  he  had  committed,  and  it  gave  no  fresh 
means,  but  I  do  not  think  that  it  went  further 
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than  that.    The  appellant  was  in  this  position, 
that  so  long  as  he  was  content  to  remaia  quiet 
there  was  no  means  of  proceeding  against  him  ; 
but  there  comes  a  time  when  he  was  not  quiet. 
He  wants  to  build  a  larger  houee  on  this  piece  of 
ground,  and  he  wants  to  do  the  same  with  No.  182. 
As  to  the  building  in  front  of  No.  182,  it  was  lawfully 
occupied,  but  it  was  only  so  on  certain  conditions. 
I  think  his  occupation  of  No.  182  was  a  lawful  occu- 
pation, but  only  in  a  certain  sense.    His  occupa- 
tion of  the  building  in  front  of  No.  180  was  not 
lawful  at  all.    It  was  simply  an  occupation  which 
was  unlawful,  the  means  of  punishing  having  been 
taken  away ;  but,  as  to  No.  182,  his  occupation 
was  lawful  in  the  sense  that  so  long  as  he  fulfilled 
certain   conditions   which   he  had   agreed   with 
the  Metropolitan  Board  of  Works  to  fulfil,  he 
might  occupy  ;  and  those  conditions  enure  to  the 
benefit  of  the  county  council  by  sect.  216  of  the 
London  Building  Act  1894.    Therefore  it  is  said 
that  his  occupation  was  a  lawful  occupation,  and 
that  he  did  not  come  within  any  of  the  terms  of 
the  Act  as  to  the  building  line.    That  is  only  true 
in  a  certain  sense.    It  was  a  lawful  occupation  on 
terms,  and  the  magistrate  has  said  that.      The 
magistrate  has  found  that  the  land  was  not  law- 
fully occupied  within  the  meaning  of  sub-sect.  2  of 
sect.  22.    That  is  a  perfectly  accurate  statement 
with  regard  to  No.  180.    With  regard  to  No.  182, 
I  think  it  is  accurate  in  this  sense,  that  the  land 
was  not  lawfully  occupied  in  the  sense  that  the 
appellant  was  entitled  to  erect  either  of  the  new 
buildings  beyond  the  general  line  of  buildings  as 
defined  by  the  certificate  of  the  architect,  to  the 
height  of    three  stories.    That,  I  think,  is  the 
finding  of  the  magistrate,  which  I  read  as  if  the 
word  "  and "  were  insev  ted.    He  did  not  simply 
say  that  the  land  was  not  lawfully  occupied  within 
sub-sect.  2  of  sect.  22,  but  he  went  on  to  explain 
what  he  meant,  and  the  fact  that  he  has  added 
these  subsequent  words  satisfies  me  that,  when  he 
said  it  was  not  lawful,  he  meant  it  was  not  lawful 
in  the  sense  that  it  gave  the  appellant  a  right  to 
do  what  he  contended  he  had  a  right  to  do  if  his 
occupation  was  a  lawful  occupation.    I  do  not 
think  his  occupation  was  la^HPul  at  all    as  to 
No.  180,  and,  as  to  No.  182, 1  think  it  was  lawful 
on  certain  conditions ;  but  that  it  was  lawful  as  to 
either  of  them  in  the  sense  that  he  could  claim 
this  exemption,  I  do  not  accept.    I  think  that  is 
what  the  magistrate  meant,  and  that  he  was  right. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  H.  C.  Morris. 
Solicitor  for  the  respondent,  W.  A,  Blaxland, 


Wednesday t  Nov.  1, 1899. 
(Before  Ridley  and  DiiRLiNO,  JJ.) 

London  County  Council  (apps.)  v.  Hibsgh 
AND  Co.  (resps ).  (a) 

Metropolis'-^  Offensive  business — Where  gut  is 
cleansed,  scraped,  or  dealt  with — Scraped  gut 
sorted — Business  within  prohibition — Public 
Health  (London)  Act  1891  (54  &  55  Vict.  c.  76). 
ss.  19  (1)  (6),  142  (2).  {b)'-Order  Metropolitan 
Board  of  Works,  the  19th  Nov.  1880. 

By  an  order  made  in  pursuance  of  sect.  3  of  the 
Slaughterhouses,  Ac,  Act  1874,  *'the  business  of 

\a)  aeported  by  W.  Di  B.  H£&bji&t,  £tq.,  B«rriHter-AwL*w. 


a  gut  scraper — that  is  to  aay,  any  biuinesa  in 
wnich  out  is  cleansed,  scraped,  or  dealt  unth 
otherunse  than  for  the  manufacture  of  catgut,** 
was  declared  an  offensive  business,  and  was  not 
to  be  carried  on  an^w  without  the  sanction  of  the 
local  authority. 

Sect  3  of  the  above  Act  was  repealed  by  the  Public 
Health  {London)  Act  1891,  biU  was  re-enacted  by 
the  same  statute,  making  the  county  cout^cU  the 
atUhority  to  give  the  sanction  for  carrying  on 
offensive  businesses,  and  the  force  ofaU  orders  pre^ 
viously  issued  wcu  preserved. 

The  respondents  purchased  from  gui  scrapers  the 
intestines  of  sheep  which  have  been  previously 
cleansed  and  scraped  by  such  gut  scrapers,  ae 
sausage  casings,  and  their  business  consisted  of 
sorting  these  cases  into  different  sizes  and  lengths^ 
They  then  repack  them,  and  supply  ihem  to 
sausage  makers. 

Held,  that  this  was  not  a  business  within  the 
order. 

This  was  a  case  stated  by  one  of  the  magistratee 
of  the  _police-oourtB  of  the  metropolis,  nnder 
20  &  21  Y  iot  0.  43  and  42  &  43  Yict.  c.  29,  for  the 
purpose  of  obtaining  the  opinion  of  the  oonrt  npcHi 
questions  of  law  which  arose  before  him  as  herein- 
after stated. 

On  the  21st  Not.  1898  the  respondents  appeared 
at  the  Clerktinwell  Police-court  to  answer  an 
information  laid  bjr  John  Collman,  on  behalf  of 
the  appellants,  for  that  the  respondents  on  tbe 
14th  June,  and  on  divers  other  dajs  from  ihe 
14th  June  up  to  and  including  the  21st  Oct.  1898, 
at  No.  35a,  St  John-street,  in  the  parish  of 
Clerkenwell,  in  the  county  of  London,  and  within 
the  metropolitan  police  distriot,  did,  contrary  to 
the  Public  Health  (London)  Act  1891,  carry  on 
a  business  declared  by  an  order  of  the  late 
Metropolitan  Board  of  Works  made  pursuant 
to  the  provisions  of  the  Slaughterhouses, 
<&o.  (Metropolis)  Act  1874  to  be  an  offensive 
business — to  wit,  the  business  of  a  gut  scraper 
—  as  defined  by  such  order,  which  business 
had  been  established  anew  at  the  said  premiaes 
without  the  saLction  of  the  London  County 
Council. 

By  sect.  3  of  the  Slaughterhouses,  &c.  (Metro- 
polis) Act  1874  (37  A  38  Vict.  c.  67),  it  was 
provided  as  follows : 

(3)  If  any  person  eittablisbes  anew  within  the  Umits  of 
this  Act  without  the  sanotion  of  the  local  authority  the 
following  buaineMes  or  any  of  them,  that  ia  to  sskj,  the 
businesa  of  fellmonger,  or  tripe  boiler,  or  slauffhterer  of 
o»ttle,  or  any  other  business  whioh  the  looal  authority 
may  declare  by  order  oouArmed  by  the  Looal  Govern- 
ment Board  and  publibhed  in  the  Lwidon  Ga%stf  to  be 
an  offensive  buainees,  he  shall  inoor  a  penalty  not  exoeed- 
ing  501.  in  respect  of  the  establishment  thereof,  sod  any 
person  carrying  on  the  same  when  established  shall  inonr 
a  penalty  not  exceeding  501.  for  every  day  during  which 
he  so  carries  on  the  same. 

On  the  19th  Not.  1880  the  Metropolitan  Board 
of  Works,  being  the  local  authority  within  the 
meaning  of  the  last- mentioned  Act,  by  order  of 
that  date  duly  declared  the  following  business  to  be 
an  offensive  business,  that  is  to  say : 

The  business  of  a  gut  scraper,  that  is  to  say,  aoy  busi- 
ness in  which  gut  is  cleansed,  scraped,  or  de^lt  with 
otherwise  than  for  the  manufacture  of  catgut. 

This  order  was  duly  confirmed  by  the  Local 
Gh^vemment  Board  on  the  4th  Jan.  1^1,  and 
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dalj  published  in  the  London  QoMetU,  as  provided 
by  the  Act. 

The  Slaughterhouses,  &c.  (Metropolis)  Act  1874 
was  repealed  by  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76),  but,  by  sect.  19  (1)  of 
this  latter  Act,  the  section  above  set  out  was 
re-enacted  as  follows : 

If  any  person  ...  (5)  eatabUsheB  anew  without 
the  sanction  of  the  ooun^  ooonoil  the  following  bnsi- 
neflfles  or  any  of  them,  that  is  to  say,  the  bosineaa  of 
f ellmonger,  tripe  boUer,  slaughterer  of  oattle  or  horses,  or 
any  other  business  which  the  county  council  may  declare 
by  order  confirmed  by  the  Local  Government  Board  and 
published  in  the  London  Gagette  to  be  an  offensive  busi- 
nesB,  he  shall  be  liable  to  a  fine  not  exceeding  501.  in 
respect  of  the  establishment  thereof,  and  any  person 
oarying  on  the  same  when  established  shall  be  liable  to 
a  fine  not  exceeding  501.  for  every  day  during  which  he 
so  carries  (m  the  same,  ...  (8)  For  the  purposes  of 
this  section  a  buainess  shall  be  deemed  to  be  established 
anew,  not  only  if  it  is  established  newly,  but  also  if  it  is 
temoved  from  any  one  set  of  premises  to  any  other 
premises. 

By  sect.  142  (2)  (b)  of  the  latter  Act  it  was 
further,  amongst  other  things,  provided  that  all 
orders  duly  made  or  issued  under  or  having  effect 
in  pursuance  of  any  Act  thereby  repealed  should 
be  of  the  same  validity  and  effect  as  if  they  had 
been  niade  or  issued  under  that  Act,  and  that  any 
penalties  recoverable  under  any  such  order  might 
be  recovered  as  if  they  were  imposed  by  bye-laws 
under  that  latter  Act.  And  by  sect.  117  all 
penalties  under  any  bye-law  made  under  that  Act, 
the  recovery  of  which  was  not  otherwise  provided 
for,  might  be  recovered  in  manner  directecl  by  the 
Summary  Jurisdiction  Acts. 

At  the  hearing  the  following  facts  were  proved : — 

In  March  1898  the  respondents  removed  from 
another  set  of  premises  previously  occupied  by 
them  to  the  premises  mentioned  in  the  informa- 
tion (which  are  hereinafter  called  the  premises), 
and  thereby  established  anew  the  business  herein- 
after described  which  they  had  for  some  months 
previously  cajried  on  at  such  other  premises. 

The  premises  are  within  the  limits  of  the 
Public  Health  (London)  Act  1891,  and  no  sanction 
of  the  appellants  had  been  obtained  to  such  estab- 
lishment of  the  business  on  the  premises. 

The  business  is  a  business  of  sorting  into 
different  lengths  and  sizes  sausage  casiugs  manu- 
factured by  gat  scrapers,  from  whom  they  are 
purchased  by  the  lespondents  and  received 
packed  in  tubs  or  barrels. 

Sausage  casings  are  manufactured  by  the  gut 
scrapers  from  the  intestines  of  sheep.  Such 
intestines  consist  of  four  layers.  The  mucous  and 
submucous  layers  are  cleansed  by  the  gut  scraper, 
and  when  cleansed  are  scraped  and  all  the  mucous 
layers,  including  the  layer  oi  peritoneum,  removed, 
leaving  only  the  two  muscular  coats.  These  coats 
when  cleansed  and  scraped  are  cylindrical  in  form 
and  consist  of  transparent  elastic  muscular  tissue, 
and  are  the  manufactured  article  known  as  a 
sausage  casing. 

When  manufactured  the  sausage  casings  are 
ready  for  use,  but  they  are  of  various  lengths 
and  sizes.  They  are  then  packed  by  the 
gut  scraper  in  tubs  or  barrels  in  brine  or  salt,  and 
delivered  in  large  quantities  to  the  respondents, 
by  whose  workp^ple  they  are  sorted  into  heaps  of 
the  same  lengths  and  sizes,  known  in  the  trade 
as  "  wides,"  "  mediums,"  and  "  narrows.'* 


The  respondents'  workpeople  unpack  the 
sausage  casings  and  take  out  of  the  tub  or  barrel, 
as  the  case  may  be,  a  handful  at  a  time.  They 
then  separate  them,  and,  taking  them  one  by  one, 
dip  them  into  the  brine  in  the  tub  or  barrel  so  as 
to  more  easily  find  the  opening  at  the  end  of  the 
casing.  Having  found  the  opening  they  then 
inflate  the  casing  with  air  in  order  to  discover  any 
holes  in  it,  and  in  order  to  enable  them  to  test  its 
size  either  by  the  eye  or  by  means  of  a  gauge. 
The  sausage  casing  may  be  wide  at  one  part  of 
its  length  and  narrow  at  another  part,  and  where 
the  size  of  a  casing  varies  very  much  at  different 
parts  of  its  length  it  is  broken  into,  parts  each  of 
which  is  put  by  the  workpeople  into  a  different 
heap. 

The  sorted  casings  are  afterwards  repacked,  the 
wide  being  supplied  to  sausage  masers  in  the 
home-made  trade  and  the  me£um  and  narrow 
casings  being  exported. 

The  casings  are  in  exactly  the  same  condition 
when  they  are  sent  away  b v  the  respondents  except 
that  they  have  been  surtea  in  the  manner  herein- 
before stated. 

In  the  case  as  first  stated  evidence  had  be^n 
tendered  to  show  that  a  particularly  nauseating 
smell  was  created  by  the  manipulating  of  guts,  but 
this  was  rejected  by  the  magistrate.  It  was 
thereupon  remitted  to  him,  and  he  found  that, 
although  there  was  a  disagreeable  smell,  it  was 
not  of  the  character  connected  with  a  gut  scraper's 
business. 

The  respondents  were  carrying  on  the  business 
above  described  on  the  dates  mentioned  in  the 
information. 

None  of  the  respondents'  operations  relate  to 
the  manufacture  ox  catgut. 

The  appellants  contended  that  gut  was  dealt 
with  by  the  respondents  in  their  business  other- 
wise than  for  the  manufacture  of  catgut,  and 
therefore  the  business  fell  within  the  order  of  the 
late  Metropolitan  Board  of  Works. 

The  respondents  contended  that  their  business 
consisted  merely  of  the  sorting  into  the  different 
sizes  mentioned  the  manufactured  sausage  casings, 
and  supplying  ther  customers  with  assorted  sizes 
of  casings  as  required.  That  such  casings  were  not 
gut  within  the  meaning  of  the  order  or  of  the 
Acts  of  Parliament,  and  that  they  did  not  cleanse, 
scrape,  or  deal  with  gut  otherwise  than  for  the 
manufacture  of  catgut  within  the  meaning  of  the 
order  or  Acts  of  Parliament,  and  that  their  busi- 
ness was  not  an  offensive  business  within  the 
meaning  of  the  order.  They  also  secondly  con- 
tended that  the  appellants  had  not  declared  any 
business  other  than  those  specified  in  sect.  19  (1  (6) 
of  the  Public  Health  (London)  Act  1891  to  be  an 
offensive  business,  and  that  the  order  of  the 
Metropolitan  Board  of  Works  was  no  longer  in 
force,  but  on  this  point  the  magistrate  decided 
against  the  respondents. 

Being  of  opinion  that  the  gut  or  sausage 
casings  were  a  manufactured  article  when  received 
by  the  respondents  and  was  not  in  the  nature  of 
cleansing  or  scraping,  and  being  of  opinion  that 
upon  the  true  construction  of  the  order  it  was 
intended  to  apply  only  to  businesses  which  in- 
volved the  scraping  or  cleansinp^  of  gut,  the 
magistrate  dismissed  the  information. 

Daldy  for  the  appellants. 

B,  Cunningham  Olen  for  the  respondents. 
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Ridley,  J.  —  I  bare  come  to  the  conclasion 
that  the  decision  of  the  magistrate  was  correct. 
Certainly  the  order  is  a  little  difficalt  of  constrac- 
tion  when   it  is  applied  to  the  particular  facts 
which  have  arinen  in  connection  with  this  trade, 
the  reason  beiug  the  usual  reason,  that  I  do  not 
think  such  a  business  was  contemplated  when  the 
order  was  drafted  ;    but  it  having  been  sought  to 
apply  tfiC  order,  which  defines   the    business  of 
gut    scraping,  to    this   business,  the  question  is 
whether  it  can  properly  be  called  gut  scraping  at 
all.    It  is  defined  in  this  way  : "  The  business  of  a 
gut  Bcr'iper — that  is  to  say,  any  business  in  which 
gut  is  cleansed,  scraped,  or  dealt  with  otherwise 
than  for  the  manufacture  of  catgut."    How  are 
those    particular    words  "dealt   with    otherwise 
than    in    the   manufacture   of    catgut "    to    be 
construed.    I  am  inclined  to  think  they  ought 
to  be  construed  ejiMdem  generis  with  the  words 
"  cleansed  and  scraped "  —  that  is  to  say,  the 
tissues  are  altered  in  some  way  and  something 
done    to    them    which    gives   them   a    different 
nature  or  quality  from  that  which  they  had  when 
they  came  into  the  operation.     It  is  arguable, 
however,   on   the   other  side,  that  that   is   not 
the    correct    construction    because    it    does   not 
mei'ely  say  "dealt  with  otherwise,'*  for  it  goes 
on  to  say  "dealt  with  other v^ise  than  for  the 
manufacture  of  catgut."    It  might  be  contended 
that  that  has  a  wider  meaning  because  it  means 
all  other  dealings  except  such  dealing  as  is  in 
use  for  the  manufacture  of  catgut,  which  I  under- 
stand is  dealt  with  in  another  rule.      I  do  nut 
think  it  is  necessary  to  decide  that  here,  because 
in  my  view,  although  I  admit  it  id  also  a  matter 
which    may  be  differently  considered  by  other 
people,  this  was  not  gut  at  all  in  the  ordinary 
acceptation  of  the  word,  therefore  there  was  no 
cleansing  or  scraping  of  gut,  and  the  respon- 
dents were  not  gut  scrapers.     It  is    not  easy 
to  say  when  the    original    and  natural  article 
changes  its  nature  and  is  properly  called  by  tbe 
name  devoted  to  the  manufactured  article,  but  all 
the  processes  to  which  gut  is  subjected  before  it 
becomes  a  sausage  case,   whenever  that  is,  had 
been  gone  through  before  they  came  into  the 
hands  of  the  respondents — that  is  to  say,  there  was 
no  change  in  the  nature  of  the  tissues  that  came 
into  their  hands ;  it  was  sorted  no  doubt,  and  w^is 
cut,  and  some  of  it  was  thrown  aside,  but  it  was 
not  dealt  with.    Nov,  that  being  so,  one  h-is  to 
a  sic  oneself  whether  we  do  not  use  the  word  "  gut" 
in  its  ordinary  signification  as  being  that  which 
is  a  portion  of  the  animal  form  as  a  necessary 
part  of  its  constitution,  and   I  feel,  too,  under 
these   circumstancHB.  if  you   do  read  it  in  that 
sense,  that  the  word  "  gut "  must  bear  that  signifi- 
cation,   and   it    ceases    to  have  it  if  half  of  it 
is  gone.    No    animal    could    live    with   nothing 
but    the    muscular    tissues     left.      I    tJiink    in 
construing  a  rule  of  this  kind  which  is  to  have 
the  effect  of  impojing  a  penalty  on  tho-e  who 
deal  with  gut,  it  is  proper  to  say  this  is  not  gut  at 
all,  but  is  more  properly  the  treating  of  sausage 
cases  which  had  already  become  sausage  cases 
when  they  got  there;  and  what  the  defendants 
do  is  to  sort  and  cut  them  and  otherwise  make 
them  absolutely  ready  for  the  market.      I   con- 
ceive, however,  that  it  is  an  arguable  point,  but 
the  magistrate  has  found  it  in  the  sense  I  give  the 
word,  and  I  am  not  disposed  to  disturb  it.     He 
was  asked,  it  is  true,  to  state  whether  there  was 


an  offensive  smell  in  connection  with  thie  matter, 
and  that  is  one  of  the  things  we  ought  to  bear  in 
mind,  but  in  his  answer  to  that  question  he  has 
not  found  that  it  is  the  usual  particularly  nasty 
smell  that  is  connected  with  the  gut  scraper  a 
business,  but,  although  there  is  a  smell  of  a 
horrible  nature — ^a  disagreeable  smell — connected 
with  it,  it  is  not  of  that  character.  That,  so  far, 
is  not  against  the  opinion  I  am  now  expressing. 
It  is  suggested  that  he  also  found,  as  a  matter  of 
fact,  that  this  was  gut.  I  do  not  think  he  does ;  I 
think,  when  he  finds  that  "  the  gut  when  dealt 
with  on  the  respondents'  premises  was  not  in  an 
unclean  and  offensive  state,  but  had  already  been 
properly  cleaned,"  he  is  not  using  the  word  with 
the  intention  of  saying  it  is  gut  as  used  in 
the  definition  contended  for  by  the  appellants. 
I  do  not  think  the  expression  should  be  pressed 
to  the  extent  asked  for.  For  these  reasons 
I  think  the  caee  has  been  properly  dealt  with 
by  the  magistrate,  and  the  appeal  must  be  dis- 
missed. 

DiiSLiNG,  J. — ^I  agree.  In  order  ^o  obtain  a  con- 
viction in  this  case  it  was  necessary  that  the  county 
council  should  prove  that  there  had  been  a  breach 
of  their  bye- law,  and  to  prove  that  they  had  to 
prove  that  the  respondents  carried  on  the  business 
of  gut  scrapers.  Now,  what  the  respondents 
did  was  this,  they  bought  from  a  person  who  was 
admittedly  a  gut  scraper  the  intestines  of  animals 
after  they  h^  gone  through  a  complicated  process 
of  manciacture ;  they  were  no  longer  such  intes- 
tines of  animals  as  they  had  been,  they  had  lost  a 
considerable  portion  of  their  thickness,  they  had 
had  removed  from  tbem  all  the  more  offensive 
and  odorous  part  of  them,  and  they  were  bought 
by  the  respondents  in  order  to  fill  them  with 
sausage  meat,  and  they  were  not  called  gut  when 
they  lK)ught  them — they  were  called  sausage  cases ; 
and  all  he  did  was  to  sort  them  into  one  length 
and  another.  Of  course,  in  a  sense  it  is  true  th^j 
were  gut,  they  had  been  gut,  there  was  a  moment 
when  they  were  properly  described  as  gut,  and 
th>4re  would  come  a  moment  when  tbey  were  no 
longer  properly  so  described,  just  as  there  is  a 
moment  when  it  would  be  quite  proper  to 
describe  a  thing  as  skin  or  skins;  but  there 
comes  a  moment  when  the  proper  description  of 
it  is  leather.  And  here  it  seems  to  me  it  would 
be  giving  a  very  forced  construction  to  the  wo^-d 
"  gut "  to  say  that  when  it  has  been  subjected  to 
this  p'-ooe^s  of  manufacture  by  the  gut  scraper 
and  sold  to  someone  else,  that  that  person  becomes 
in  his  turn  a  gut  scraper  because  he  i^orts  what 
has  been  scraped  by  a  gut  scraper  into  separate 
lengths.  If  this  order  were  construed  in  the  way 
asked  for  by  the  London  County  Council,  very 
curious  results  would  arise,  because  everybody 
who  dealt  with  anything  which  had  to  do  wit>i 

ut  would  come  into  it.    It  is  said  the  words 


ealt  with  ought  not  to  be  given  any  meanini^ 
ejasdem  generis  with  cleaned  or  scraped,  and  that 
**  de.ilt  with  "  need  not  mean  anything  like  scrap- 
ing or  cleaning.  It  seems  to  me  what  is  aimed 
at  is  something  like  cleaning  or  scraping—- 
something  which  is  of  the  nature  of  the  process 
which  the  gut  scraper  usually  carries  on.  If  it  is 
not  to  be  anything  like  cleaning,  then  anything 
like  scraping  anything  which  can  properly  be 
described  as  gut  would  bring  tbe  person  scraping 
it  within  this  bye-law,  and  he  would  be  liable  to 
be  fined.    If  they  want  to  prevent  people  from 
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carrying  on  this  business  of  sausage-skin  sorters 
they  can  draw  another  order,  and  draw  it  in 
proper  lauguage,  and  if  that  is  not  ultra  vires 
they  will  stop  the  business  of  the  respondents. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  W,  A,  Blaxland. 
Solicitors  for  the  respondents.  A,  and  A.  C 
Hughes. 


Wednesday,  Nov.  1, 1899. 
(Before  Bidley  and  Dablino,  J  J.) 

CoBUBG  Hotel  (apps.)  v.  London  County 
Council  (reaps.),  (a) 

Metropolis — Portico  or  shelter — Supported  entirely 
from  porch — Projection  over  pavement  beyond 
building  line — London  Building  Act  189  ds  (57  & 
68  Viet.  c.  ecxiit,),  ss.  22,  200  (3). 

A  glass  and  iron  portico  or  shelter  which  projects 
beyond  the  general  building  line  of  the  street,  and 
which  is  dovetailed  into  the  main  structure  of  a 
building,  if  not  erected  by  the  consent  of  the 
London  County  Council,  is  ioithin  sect.  22  of  the 
London  Building  Act  1894. 

Case  stated. 

The  appellants  are  the  proprietx>rs  of  the 
Cohorg  Hotel,  a  buil<)ing  erei;ted  and  used  for  a 
hotel  in  Carlos-place,  in  the  county  of  London. 

The  present  hotel  stands  on  a  site  on  which  there 
were  buildings  which  were  pulled  down  to  make 
room  for  it,  but  the  preseot  building  is  set  back 
a  little  from  the  site  occupied  by  the  old  buildings, 
the  porch  and  portico  hereinafter  mentioned  being 
in  advance  of  the  line  of  the  old  buildings. 

On  the  12th  Jan.  1895  application  was  made  to 
the  respondents  on  behalf  of  the  appellants  for 
permission  to  erect  a  porch,  which  permission  was 
granted. 

On  the  1st  June  1898  the  appellants  applied  to 
the  respondents  for  permission  to  erect  an  iron 
and  gl-sa  portico  or  shelter  to  ihe  porch,  and  plans 
were  submitted. 

The  total  projection  of  the  proposed  portico 
from  the  porch  whs  intended  to  be  6ft.,  and  the 
total  height  was  to  be  13ft.  3in.  from  the  pave- 
ment 

On  the  8th  July  1898  the  respondents  replied 
to  the  applicaaon  that  they  had  decided  not  to 
grant  their  consent,  and  they  said  that  they 
objected  because  there  were  no  similar  structures 
at  the  adjacent  premises,  and  it  was  deemed 
inexpedient  to  permit  the  then  frontage  to  be 
disturbed  by  the  erection  of  the  proposed  bhelter, 
and  it  was,  moreover,  oonniden^d  undesirable  to 
agree  to  the  covering  over  of  a  portion  of  the 
public  way. 

Afterwa  ds,  prior  to  the  17  th  Jan.  1899,  the 
appellants  erected  a  portico  or  shelter  projecting 
from  the  porch  without  the  consent  of  the  respon- 
dents. It  was  constructed  of  iron  and  glass,  and 
was  about  lift  long  and  4ft.  3in  wide,  and  pro- 
jected from  the  porch  about  4ft.  3in.  over  the 
public  footway — that  is  to  say,  to  aboat  2ft  from 
the  curb — and  was  supported  entirely  from  and  by 
the  said  porch  at  a  height  of  about  13ft.  above  the 
footway. 

On  or  about  the  17th  Jan.  1899  the  super- 
intending    architect    of    metropolitan  buildings, 
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acting  under  the  London  Building  Act  1894,  made 
a  survey  of  the  premi«>es,  and,  m  pursuance  of 
sect  22  (1)  and  sect.  29,  be  certified  the  line  of 
buildings  and  the  position  of  the  shelter  or 
portico  in  relation  to  such  line,  and,  under 
sect  29,  that  the  shelter  or  portico  was  situate  in 
Carlos- pi  ace. 

At  the  hearing  before  the  magistrate  it  was 
contended  on  behalf  of  the  appellants  that  no 
offence  under  sei-.t.  200  (3)  of  the  London  Build- 
ing Act  1894  had  been  committed  by  them ; 
that  sect.  22  of  the  Act  did  not  apply  to  the  faots 
of  the  case ;  that  the  said  portico  or  shelter  was 
not  a  building  or  structure  within  the  section ; 
and  that  they  could  not  be  convicted  under 
sect.  200  (3)  or  ordered  under  sect.  7  of  the 
London  Building  Act  1894  (Amendment)  Act 
1898  to  demolish  the  same. 

The  magistrate  found  as  a  fact  that  the  portico 
or  shelter,  being  fixed  and  dovetailed  into  the 
porch,  had  become  part  of  it  and  was  a  structure 
and  was  erected  beyond  the  general  line  of  build- 
ings in  Carlos  place  and  was  not  exempt  under 
sect.  22  (2)  of  the  Act,  and  he  whs  of  opinion  that 
it  was  a  structure  within  the  meaning  of  sect.  22, 
and,  although  it  was  not  an  annoyance  to  persons 
using  the  street,  he  held  that  an  offence  under 
sect.  200  (3)  had  been  committed,  and  convicted 
the  appellants. 

By  the  London  Building  Act  1894  (57  &  58  Vict 
c.  ccxiii.),  s.  22 : 

No  bailding  or  atraotare  sball  withont  the  ooneent  in 
writing  of  the  coonoil  be  erected  beyond  the  gfeneral  line 
of  buildings  in  ftoy  street  or  part  of  street,  place,  or  row 
of  housea  in  which  the  same  is  situate  in  oaae  the  dis- 
tance of  ench  line  of  buildings  from  the  highway  doee  not 
exceed  50ft  or  within  50ft.  of  the  highway  when  the 
distance  of  the  line  of  bnildings  therefrom  amonnts  to  or 
ezoeede  50ft.,  notwithstanding  there  being  gardens  or 
vacant  spaces  betvreen  the  line  of  baildingaand  the  high- 
way. Such  general  line  of  bnildings  sball,  if  required, 
be  defined  by  the  superintending  architect  by  a  oerti- 
fioate,  such  oerMficate  to  be  iaaned  within  one  month 
from  the  date  of  the  application  therefor. 

By  sect.  200  (3) : 

Every  person  who  (a)  erects  or  brings  forward  any 
bailding  cr  stmcture  in  oontraveniion  of  any  of  the 
provisions  of  part  3  of  thia  Act,  or  of  any  conditions 
attached  by  the  council  to  any  consent  given  puranant 
to  anch  provisiona;  or  (&)  erecta,  altera,  enlarges, 
rebailda,  or  raiaea  or  commencea  to  eref:t,  alter,  enlarge, 
rebaild,  or  raiae  any  building  or  commencea  ao  to  do  ao 
as  to  contravene  any  of  the  provisions  of  part  5  of  thia 
Act ;  or  (c)  fails  to  comply  with  any  of  the  proviaiona  of 
part  6  of  thia  Act ;  or  (d)  fails  to  comply  wiih  the 
requirements  of  any  notice  given  to  or  served  upon  him 
under  and  in  aooordanoe  wiih  part  7  of  this  Act  within 
the  time  (if  any)  specified  in  snoh  notice  ;  or  (e)  sets  np, 
erecta,  or  adapts  any  building  or  atrnctnre  to  which 
part  7  of  thia  Act  app^ea  withont  having  obtained  ary 
licence  required  by  that  part  of  this  Act,  or  makes 
default  in  obaerving  any  of  the  conditions  contained  in 
anch  licence  ;  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds  a  day  during  every  diy  of  the  continu- 
ance of  the  non-compliance  with  the  order  of  the  court 
in  reference  to  the  matters  aforesaid. 

E.  Pollock  for  the  appellants. — S^ct.  22  of  the 
London  Building  Act  1894  (57  &  58  Vict.  c.  ccxiii.) 
does  not  apply  to  a  case  like  the  present,  and  no 
offence  therefore  has  been  committed  within 
sect.  200  (3)  of  the  same  Act.  This  sort  of 
portico  or  shelter  is  not  a  bui'ding  or  structure 
within  sect.  22,  and,  should  it  have  been  necessary 
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for  any  proceedinf^  to  hare  been  taken  by  the 
London  County  Coancil,  they  should  havA  been 
under  %-  ot.  73,  which  deals  with  the  subjecD  of 
projections  and  makes  rules  thereon. 

Avory  for  the  respondents — This  portico  or 
shelter  is  fixed  to  and  practically  becomes  part  of 
the  porch.  It  is  both  a  building  and  a  structure 
within  sect.  22  of  the  Act.  It  is  for  the  magis- 
trate to  decide  whether  or  not  the  structure  in 
question  comes  within  the  section  of  the  Act 
within  which  it  is  sought  to  be  brought.  In  Ellis 
V.  Plumstead  District  Board  of  Works  (68  L.  T. 
Rep.  291)  a  wall  13ft.  high  separating  a  forecourt 
from  the  adjoining  land  upon  which  it  was 
intended  to  lay  out  a  street  was  held  to  be  a 
structure  within  sect.  75  of  the  Metropolis 
Management  Amendment  Act  1862  (25  &  26  Yict. 
c.  102).  In  Venner  v.  McDonnell  (76  L.  T.  Rep. 
152)  it  was  decided  that  the  question  whether  an 
erection  is  a  structure  or  not  within  the  meaning 
of  any  particular  section  of  an  Act  depends  upon 
the  facts  of  and  enaf)tments  sought  to  be  applied 
to  each  particular  case.  I  submit  that  under  the 
circumstances  in  this  case  this  portico  or  shelt^^r 
is  within  the  sections  in  question,  and  that  the 
magistrate  was  right. 

Ridley,  J — I  think  the  magistrate's  decision 
is  right  and  should  be  affirmed.  The  first  question 
we  have  to  answer  is  whether  the  projecting  roof 
or  shelter  which  has  been  put  on  to  the  porch 
of  the  Coburg  Hotel  is,  within  the  provisions  of 
sect.  22  of  the  London  Building  Act  1894<,  a 
building  or  structure ;  because,  if  it  is,  it  has 
certainly  been  put  up  beyond  the  general  line  of 
buildings — in  front  of  the  line.  Now,  it  is  said 
the  glass  and  the  iron  is  dovetailed  into  the 
side  ojf  the  pillars  or  stonework  of  the  porch,  and 
it  is  a  part  not  only  of  the  porch  but  also  of  the 
general  building  of  a  permanent  character.  I 
think  it  is  not  necessiry  further  to  specify  the 
mode  in  which  it  has  been  constructed.  On  that 
the  magistrate  has  found  as  a  fact  that  the  said 
portico  or  shelter,  being  tized  and  dovetailed  in^o 
it,  had  become  part  of  the  porch,  and  was  a  struc- 
ture. I  think  if  one  had  to  deal  with  it  simply 
as  a  question  of  fact,  one  would  be  forced  to  the 
same  conclusion.  It  is  by  virtue  of  the  fact  that 
it  is  a  part  of  the  building  that  it  is  a  building, 
but  I  think  perhaps  one  would  in  more  ordinary 
language  call  it  a  structure,  if  you  deal  with  it 
taken  by  itself — it  is  a  structure.  It  is,  however, 
also  a  building,  because  the  building  must  be 
regarded  whea  the  magistrate  has  to  consider 
whether  any  portion  of  it  has  been  placed  in  front 
of  the  general  line,  authorised  by  the  architect, 
of  the  Cobm*g  Hotel — and  this  projecting  roof 
seems  to  me  to  be  a  permanent  portion  of  it.  I 
think  therefore  it  is  in  that  sense  a  building. 
The  Coburg  Hotel  is  the  building,  and  this  is  a 
portion  of  it.  It  is  also,  I  think,  a  structure, 
t^robably  the  reason  why  the  two  words  are  put 
there  is  that  just  this  particular  case  may  occur, 
and  it  might  be  argued  it  is  not  a  building,  it  is 
only  a  portion  of  the  building,  but  in  such  case  it 
is  at  all  events  a  structure.  That  the  magistrate 
has  found  as  a  matter  of  fact.  So  far  as  it  is  a 
question  of  law,  I  do  not  see  that  there  is  any 
rule  of  law  which  would  direct  us  or  make  it 
necessary  for  us  to  say  that  we  think  his  finding 
is  a  wrong  one.  I  think,  as  a  matter  of  law,  the 
word  must  be  used  in  its  usual  sense  unless  jou 


find  something  in  the  Act  of  Parliament  which 
compels  you  to  construe  it  another  way.  I  take 
the  ordinary  sense  of  the  words  *'  building  or 
stmcture."  If  we  are  to  apply  that  rule  in  the 
present  case,  this  projecting  roof  does  fall  within 
the  words ;  but  Mr.  Pollock  further  argued  that 
because  sect  73  includes  alno  such  a  projection 
from  a  building  as  this  was,  therefore  he  is  entitled 
to  say  that  the  proceedings  ought  to  have  been 
taken  under  that  section,  and  not  under  sect  22. 
I  urn  not  able  to  find  that  in  the  Act  of  Parlia- 
ment. It  might  have  been  so  intended;  I  can 
perfectly  well  imagine  a  fcheme  under  which  it  is 
proposed  that  the  building  itself  (I  mean  the 
waJls)  was  to  be  kept  within  a  certain  line  of 
frontage,  but,  as  to  the  projections  which  extended 
further,  they  were  to  have  a  separate  provision 
made  for  them,  and  only  that  proviction ;  but  it  is 
equally  hs  probable  that  the  Legislature  would 
say :  "  We  must  take  the  building  as  a  whole,  and 
we  provide  that  it  shall  not  extend  beyond  a 
certain  line,  but  as  to  the  projections  we  must 
make  further  provision,  and  we  must  direct  of 
what  materials  they  are  to  be  made,  and  we  must 
make  more  precise  provisions  as  to  the  extent  to 
which  particular  windows  or  particular  projec- 
tions are  to  extend  from  such  ouildings  in  com- 
parison with  the  width  of  the  street  in  which  thej 
stand"  That  they  have  done,  and  as  to  those  it 
is  necessary  that  the  consent  of  the  county 
oouncU  shall  be  obtained  after  first  of  all  consult- 
ing with  the  vestry — giving,  therefore,  the  power 
to  refuse  or  agree  to  the  London  County  Council ; 
but  in  t)ie  latter  case  they  must  consult  the  local 
authority  also.  Now,  I  think  the  latter  is  the 
effect  of  the  Act  of  Parliament — oamely,  that  in 
a  case  like  the  present  it  may  be  a  fact  that  under 
both  sections  the  consent  of  the  London  County 
Council  must  be  obtained.  That  is  my  view  of 
the  Act,  and  it  is  the  prima  facie  view  to  which 
one  must  come  unless  there  are  words  contained 
in  it  to  intimate  that,  having  obtained  the  consent 
of  the  London  County  Council  under  one  section, 
you  need  not  get  it  under  the  other.  That  is  the 
only  conclusion  I  have  been  able  to  come  to,  and 
I  think  the  magistrate  came  to  the  proper  conclu- 
sion. 

Dablino,  J. — I  am  of  the  same  opinion.  I  do 
not  propose  to  deci  ie  whether  this  canopy  was  in 
itself  a  structure  or  building  erected  so  as  to 
project  bejond  the  general  line  of  buildings, 
oecause  that  might  involve  some  question  as  to 
whether  a  thing  suspended  from  another  thinK 
can  be  said  to  ^  "  erected  "  within  the  meaning 
of  this  sect.  22.    Upon  that  I  do  not  intend  to 

?;ive  any  decision ;  but  in  my  opinion,  as  it  is 
ound  as  a  fact  that  this  portico  or  canopy  was 
dovetailed  into  the  porch  of  the  hotel,  it  then 
became  part  of  the  general  building — ^the  Coburs 
Hotel.  The  portico  or  canopy  projecte  beyond 
the  general  line  of  buildiug  oi  the  street;  there- 
fore the  building  of  which  it  is  a  part  projects 
beyond  the  genei*al  line  of  the  street^  and  that  is 
enough  to  amount  to  an  offeuce  under  this  sect  22, 
for  it  is  hardly  contemplated  that  the  buildiog  in 
all  ite  parte  should  ever  project  beyond  the 
general  line  of  buildings  in  those  streete. 

Appeal  dismissed. 

Solicitors    for   the    appellants,    Peaks,    Bird, 
CoUinSy  and  Co. 
Solicitors  for  the  respondents,  W.  A,  Blaxltrnd. 


MAGISTRATES'  CASES. 


84' 


Q.B.  Div.] 


London  County  Oounoil  (apps.)  v.  Bbad  (resp.). 


[Q.B.  Div. 


Friday,  Nov.  3, 1899. 

(Before  Bidlky  and  Daelino,  JJ.) 

London  County  Council  (apps.)  v,  Bbad 

(reap.)  (a) 

Bread — Sale  of-^Othervoise  than  hy  toeighi — Two- 
penny loaf^^  Geo,  4,  c.  cvt.,  «.  4. 

On  (he  Ibth  March  an  inepector  in  the  employment 
of  the  appeUante  sent  one  A.  B.  to  purchase  a 
loaf  of  bread  at  the  respondent  B*8  shop. 

A.  B.  entered  the  shop  arid  ashed  for  a  twopenny 
loaf  and  was  served  dy  B,  with  a  loaf  similar  in 
shape  and  appearance  to  the  ordinary  cottage 
loaf  ustutUy  sold  as  a  twopenny  loaf,  for  which 
he  paid  2d. 

A.  B.  said  that  this  loaf  was  not  weighed  hy  anyone 
in  his  presence,  and  that  ^nothing  was  said  to  him 
as  to  its  weight. 

It  WIS  subsequently  weighed  by  the  inspector  hiwr- 
self,  and  found  to  weiah  some  2oz.  less  than  2lb. 

Held,  tJiat  this  was  a  selling  of  the  bread  contrary 
to  3  Oeo.  4,  e.  cvi.,  s.  4. 

This  was  a  case  stated  by  jostioee  of  the  peace 
for  the  coontj  of  LoDdon,  sitting  as  a  court  of 
sammary  jurisdiction  at  the  Townhall,  Kensing- 
ton, in  the  county  of  London,  on  the  application 
in  writing  of  the  appellants,  who  were  dissatisfied 
with  their  determination  upon  the  question  of  law 
which  arose  as  hereinafter  stated. 

Upon  the  bearing  at  the  Townhall,  Kensington, 
on  the  21st  March  1899,  of  a  certain  summoos 
upon  complaint  made  by  Harry  Christopher 
Strngnell,  an  inspector  in  the  employment  o£  the 
London  County  Council  (hereinafter  called  the 
appellants),  against  William  Bead  (hereinafter 
called  the  respondent),  that  the  respondent 
on  the  15th  March  1899  did  sell  or  cause  to  be 
sold  bread  in  other  manner  than  by  weight,  con- 
trary to  the  statute  3  Geo.  4,  c.  cvi.,  s.  4,  the 
following  facts  were  proved  : — 

The  respondent  is  a  grocer  and  general  dealer 
carrying  on  business  at  a  shop,  No.  202,  North 
End-road,  Fulham. 

On  the  15  th  March  Henry  Chr  ifetf  >pher  Strugnell 
in  the  course  of  his  duties  as  an  inspector  appoiuted 
by  the  appellants^  sent  one  Alfred  Bond  to  pur- 
chase a  loif  of  bread  at  that  shop. 

Alfred  Bond  thereupon  eutert-d  the  shop  and 
asked  for  a  twopenny  loaf.  He  was  accordingly 
served  by  the  defendant  with  a  loaf  for  which  he 
paid  2d.  The  loaf  before  being  handed  to  him 
was  not  weighed  by  any  person  in  the  bhop  in  bis 
presence,  nor  was  any  statement  made  to  him  as 
to  its  weiffht.  There  was  no  evidence  given  that  it 
ever  bad  been  weighed,  but  the  defendant  stated 
(not  on  oath)  that  all  the  bread  t  e  sold  at  2d. 
was  weighed  beforehand.  It  was  subse-  quently 
weighed  by  Harry  Christopher  Strugnell  and  found 
to  be  29|oz. — i.e.,  2}oz.  t>hort  of  a  21b.  loaf. 

The  loaf  was  an  ordinary  cottage  loaf,  similar 
in  bbape  and  appearance  to  loaves  which  are 
usually  Bold  as  21b.  loaves. 

It  was  contended  f'r  the  appellants  that  the 
loaf  so  sold  was,  under  the  circumstances,  sold 
otherwise  than  by  weight,  and  that  the  respondent 
had  been  guilty  of  an  offence  against  sect.  4  of 
3  Geo.  4,  c.  c\i. 

On  behalf  of  the  respondent  it  was  contended 
that  he  was  not  asked  for  bi*ead  by  weight,  but 
was  asked  for  a  twopenny  loaf,  and  supplied  one 
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accordingly  of  that  value.  It  was  further  con- 
tended that  he  was  not  a  baker,  but  a  seller  of 
bread;  that  he  bough n  this  particular  bread 
knowing  it  to  be  under  21b.,  it  having  been  made 
at  about  IJlb.  each  loaf  on  purpose  for  sale  at  2d. 
a  loaf ;  that  he  could  not  afford  to  sell  21b.  in 
weight  at  2d.  ;  and  that  his  pi  ice  for  21b. 
loaves  was  2id.  for  "  Chibnall's  '^  and  2)<i.  for 
"  V.  V."  bread. 

The  magistrates  were  of  opinion  that  if  the 
purchaser  had  asked  for  a  21b.  loaf  they  should 
of  course  have  convicted  the  defendant,  but 
as  he  asked  for  a  twopenny  loaf  they  were  of 
opinion  that  the  vendor  was  under  no  obligation 
to  sell  him  21b.  of  bread  or  any  particular  weight. 
They  were  further  of  opinion,  having  regard  to 
the  statement  of  the  defendant,  that  the  bread 
had  been  weighed  at  some  time  before  the  sale, 
although  not  bv  the  respondent,  to  ascertain  that 
it  was  under  21b.,  so  as  to  enable  the  vendor  to 
sell  it  at  2d.  It  is  provided  by  sect.  4  of  3  Geo.  4, 
c.  cvi.,  that  it  shall  be  lawful  for  bakers  or  sellers 
of  bread  to  make  and  sell  or  offer  for  sale,  or  to 
deliver  to  his,  her,  or  their  customers  bread  made 
of  such  weight  or  8<ze  as  such  bakers  or  sellers  of 
bread  shall  think  fit,  any  law  or  usage  to  the  con- 
trary notwithstanding. 

By  the  Bread  Act  1822  (3  C^o.  4,  c.  cvi.),  s.  4 : 

From  and  after  the  commenoemeDt  of  this  Aot  all 
bread  sold  within  the  limits  aforesaid  shall  be  sold  by  the 
several  baker«  or  Beliers  of  bread  respeotively  within 
the  said  limits  by  weight ;  and  in  oaae  any  baker  or 
seller  of  bread  within  the  limits  aforesaid  shall  sell  or 
canse  to  be  sold  bread  in  any  other  manner  than  by 
weight,  then  and  in  enoh  case  every  snoh  baker  or 
seller  of  bn^ad  shall  for  every  suoh  offence  forfeit  and 
piy  any  snm  not  exceeding  forty  shillings  which  the 
magistrate  or  magistrates,  jastice  or  jneticss  before 
whom  SQoh  offender  or  offenders  shall  be  convicted 
shall  order  and  direct :  Provided  always  that  nothing  in 
this  Act  contained  shall  extend  or  be  coostmed  to  extend 
to  prevent  or  hinder  any  each  baker  or  seller  of  bread 
from  selliog  bread  usually  sold  nnder  the  denomination 
of  French  or  fancy  bread  or  roils  without  previoosly 
weighing  the  same. 

Avory  for  the  appellants. — The  policy  of  the 
Act  3  Geo.  4,  c.  cvi.,  is  to  prevent  household  bread 
being  sold  except  by  weight.  It  is  no  defence  that 
the  purchaser  should  ask  for  a  twopenny  loaf,  for 
the  bread,  if  it  is  household,  must  be  sold  by 
weight.  This  statute,  which  applies  to  the  city  of 
London  and  ten  miles  round,  is  the  same  m/utatis 
mutandis  as  the  Bread  Act  1836  (6  &  7  Will.  4, 
c.  37),  and  under  sect.  4  of  that  Act  the  case  of 
Hill  V.  Browning  (22  L.  T.  Rep.  684 ;  L.  Rep.  5 
Q.  B.  453)  was  decided.  There  the  appellant,  who 
was  a  baker,  was  accustomed  to  serve  his 
customers,  with  their  assent,  on  the  principle  of 
charging  one  uniform  price  for  bread,  but  vary- 
ing the  weight  of  the  loaves  according  to  the  price 
of  corn.  On  a  certain  day  he  sent  out  loaves  to 
be  delivered  to  his  customers,  and  on  being 
accosted  by  an  inspector  told  him  the  loaves  were 
3^  lb.  He  delivered  at  a  house  six  loaves  of  a 
total  weight  which  gave  more  than  an  average  of 
3^1  b.,  though  one  was  under  that  weight.  The 
dough  was  weighed  before  baking,  but  not  after, 
and  this  was  held  not  to  be  a  selling  of  bread  by 
weight  as  required  by  6  &  7  Will.  4,  c.  37,  s.  4.  I 
submit  that  in  the  present  case  the  magistrates 
were  wrong. 

The  respondent  did  not  appear. 
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RiDLBT,  J. — T  think  the  decision  in  this  case 
was  wroD^,  and  that  the  magistrates  oafi^ht  to 
have  convicted.  Unfortunately  no  one  appears  to 
put  before  us  something  that  might  be  argued  on 
tne  other  side,  and  we  are  not  able  to  see  that 
argumeat  in  the  absence  of  someone  to  find  it  for 
us.  The  case  must  be  remitted  to  the  magis- 
trates with  our  opinion  that  they  should  have 
conyicted. 


Dablino,  J.  concurred. 


Appeal  odlawed. 


Solicitor  for  the  appellants,  W.  A.  Blaxland, 


Monday,  Nov,  6.  1899. 
(Before  Ridley  and  Dablino,  JJ.) 
Reo.  v.  Nash,  (a) 

Regislration  of  electors  —  Parochial  electors  — 
Separate  list  oj — Claims  to  he  on  separate  list 
of  parochial  electors — Ownership  and  occtipation 
claimants — Jurisdiction  of  revising  hamster  to 
revise  lists — Local  Government  Act  1894  (56  &  57 
Vict  c.  73),  ss,  2,  44. 

In   the  revision  of  the   voters  lists  for  counties 

under  the  Registration  Acts,  the  revising  harrister 

has  jurisdiction  and  is  hound  under  the  Local 

Oovemment  Act  1894  to  revise  the  separate  list 

of  parochial  electors  heing  persons  entitled  to 

vote  as   parochial  electors    only   in  respect   of 

the  ownership  of  property  in  the  parish. ;  also 

the  parochial  electors  lists  of  claimants  heing  the 

lists  of  ownership  claimants  who  claim  to  he 

entered  on  the  separate  list  of  parochial  electors 

in  respect  of  the  ownership  oj  property  in  the 

parish;     and    the  parochial    electors     lists    of 

claimaiits  heing  the  lists  of  claimants  who  claim 

to  he  entered  on  the  separate  list  of  parochial 

electors  in  respect  of  the  occupation  of  property 

in  the  parish. 

Rule  for  a  mandamus  to  the  I'evising  barrister 

appointed  to  revise  the    lists  of  voters  in  the 

Tewkesbury  and  Stroud  Parliamentary  Divisions 

of  the  county  of  Gloucester,  commandmg  him  to 

revise  the  parochial    electors    lists  in  the  said 

divisions,  and  hear  and  determine  the  claims  of 

persons  to  have  their  names  entered  in  the  said 

lists  ia  respect  of  the  ownership  and  occupation 

of  property  in  these  divisions,  and  to  hold  a  court 

in  that  behalf. 

The  rule  was  obtained  at  the  instance  of  the 
clerk  of  the  peace  for  the  county  of  Gloucester 
under  the  direction  of  the  county  council  for  the 
county,  and  in  the  affidavit  made  by  him  in 
support  of  the  rule  the  facts  were  stated  as 
follows : — 

At  the  revision  of  the  lists  of  voters  for  one  of 
the  parishes  in  the  Stroud  Parliamentary  Division 
the  jurisdiction  of  the  revising  barrister  to  revise 
the  ownership  portion  of  the  parochial  electors 
list — there  being  no  list  of  claimants — was  dis- 
puted by  one  of  the  political  agents,  but  wa£ 
supported  by  the  other  political  agent,  who 
requested  the  barrister  to  revise  the  list.  The 
revising  barrister  adjourned  the  consideration 
of  the  matter,  and  finally  gave  his  decision  that 
he  had  no  jurisdiction  to  revise  the  list  and 
declined  to  revise  it,  and  returned  the  same  to 
the  clerk  of  the  county  council  unsigned.     He 

(a)  Beported  by  W.  W.  QRa,  Esq  ,  Barriiter-«t-Law. 


also  subsequently  decided,  for  the  same  reason, 
that  he  had  no  jurisdiction,  to  revise  the  list  of 
the  ownership  and  occupation  portions  of  the 
parochial  electors  lists,  and  the  ownership  claims 
to  be  placed  upon  such  lists  for  certain  parishes  in 
the  Tewkesbury  Division. 

There  were  abont  127  names  of  electors  in  the 
parochial  electors  lists  in  the  Tewkesbury  Divi- 
sion  and  about  sixty- six  ia  the  Stroud  Division 
affected  by  the  decision;  and  no  objection  was 
made  to  any  of  these  names  by  the  overseers  or 
any  other  person. 

The  lists  which  the  revising  barrister  declined 
to  revise  were  these : 

1.  Separate  list  of  parochial  electors,  being 
persons  entitled  to  vote  as  parochial  electors  onlj, 
in  respect  of  the  ownership  of  property  in  the 
parish  of  Rodborough. 

2.  List  of  ownership  claimants,  being  the  list  of 
persons  claiming  to  be  entitled  to  nave  their 
names  entered  in  the  parochial  electors  lists  in 
respect  of  the  ownership  of  property  situate  in 
whole  or  in  part  within  Uie  parish  of  Alkington. 
Part  A  of  this  list  was  headed  *'  Parliamentary 
List  Claims,"  and  this  part  was  duly  revised 
Part  B  of  the  list  was  headed  "  Parochial 
Electors  Lii't  Claims,"  and  this  was  the  part  of 
the  list  which  the  revising  barrister  refused  to 
revise. 

3.  List  of  claimants  (parochial  electors  Jist), 
being  the  list  of  persons  claiaiing  to  have  their 
names  eaterel  in  the  parocbial  electors' list  as 
parochial  electors  only  in  respect  of  the  occupa- 
tion of  property  in  the  parish  of  Prestbury. 

These  three  lists  the  revising  barrister  held 
that  he  had  no  jurisdiction  to  revise  and  he 
declined  to  revise  them,  and  upon  the  clerk  of 
the  peace  applying  to  him  to  revise  the  lists  he 
again  declined  to  £>  so,  whereupon  the  above  rule 
for  a  mandamus  was  obtained. 

The  Local  Government  Act  1894  (56  &  57  Vict 
c.  73)  provides : 

Seot.  2. — (1)  The  parish  meetiog  for  a  nual  parish 
shall  ooneiet  of  the  foUuwiDg  persons,  in  this  Act 
referred  to  as  parochial  electors,  and  no  others,  namelj, 
the  persons  registered  in  such  portion  either  of  the  looal 
government  register  of  electors  or  of  the  Parliamentsry 
register  of  electors  as  relates  to  the  parish. 

Sect.  44. — (1)  The  local  government  register  of 
electors  and  the  Parliamentary  register  of  electors,  so 
far  as  they  relate  to  a  pariah,  shail  together  form  the 
register  of  ihe  parochial  electors  of  the  pariah ;  and  any 
person  whose  name  ia  not  in  that  register  ahall  not  hs 
entitled  to  attend  a  meeting  or  vote  as  a  parochial 
elector,  and  any  person  whoee  name  is  in  that  register 
shall  be  entitled  to  attend  a  meeting  and  vote  as  a 
parochial  elector  nnleaa  prohibited  from  voting  by  tbii 
or  any  other  Act  of  Parliament.  (4)  Nothing  in  sny 
Act  ahall  prevent  a  person,  if  duly  qoalified,  from  beinf 
registered  in  more  than  one  register  of  parochial 
electors.  (5)  Wbere  in  that  portion  of  the  Parliamentary 
register  of  electors  which  relates  to  a  parish  a  person  ii 
entered  to  vote  in  a  polling  district  other  than  the 
district  comprising  the  parish,  snob  pereon  shall  be 
entitled  to  vote  as  a  parochial  elector  for  that  parish,  and 
in  addition  to  an  asterisk  there  shall  be  plaoed  againit 
his  name  a  number  consecutive  with  the  other  numben 
in  the  list.  (6)  Where  the  revising  barrister  in  any  lirt 
of  voters  for  a  parish  would — (a)  in  puraoanoe  of 
sect.  7  of  the  County  Electors  Act  1888,  place  sn 
asterisk  or  other  mark  against  the  name  of  any  persoD ; 
or  (&)  in  pursuance  of  sect.  4  of  the  Registration  Aot 
1885,  erase  the  name  of  any  person  otherwise  than  by 
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teaacm  of  that  name  appearing  more  than  onoe  in  the 
lists  for  the  same  pariah ;  or  (c)  in  pnr^nanoe  of  teot.  28 
of  the  ParliamentiBbry  and  Monioipal  Bogistration  Act 
1878,  as  amended  by  seot.  5  of  the  Registration  Aot 
1885,  plaoe  against  the  name  of  a  person  a  note  to  the 
efFeot  that  snoh  person  is  not  entitled  to  vote  in  respeot 
of  the  qualification  contained  in  the  list — the  revising 
bsrrister  shall,  instead  of  placing  that  mark  or  note  or 
erasing  the  name,  plaoe  against  the  name,  if  the  person 
is  entitled  to  vote  in  respect  of  that  entry  as  a  oonnty 
elector  or  burgees,  a  mark  signifying  that  his  name 
bhonld  be  printed  in  division  3  of  the  list,  or  if  be  is 
entitled  to  vote  only  as  a  parochial  elector,  a  mark 
signifying  that  he  is  entitled  to  be  registered  as  a 
psroctiial  elector,  and  the  name  so  marked  shall  not  be 
printed  in  the  Parliamentary  register  of  electors,  bat 
shall  be  printed,  as  the  case  requires,  either  in  division  3 
of  the  local  govtrnment  register  of  electors,  or  in  a 
separate  list  of  parochial  electors.  (8)  Sach  separate 
list  shall  form  part  of  the  register  of  parochial  electors 
of  the  parish,  and  shall  be  printed  at  the  end  of  the 
other  lists  of  electors  for  the  parish,  and  the  names  shall 
be  numbered  consecutively  with  the  other  names  on 
those  lists,  and  the  law  relating  to  the  register  of 
electors  shall,  with  the  necessary  modifications,  apply 
^Motdingly,  and  the  lists  shall  for  the  purposes  of 
this  Aot  be  deemed  to  be  part  of  such  register. 
(9)  Any  person  may  daim  for  the  purpose  of  having 
his  name  entered  in  the  parochial  electors  list,  and 
the  law  relating  to  claims  to  be  entered  in  lists  of 
voters  shaU  apply.  (10)  The  clerk  of  the  county  oounoil 
or  .town  clerk,  as  the  case  may  be,  shall,  in  printing  the 
lists  retDBoed  to  him  by  the  revising  bancister  do  avery- 
thing  that  is  necessary  for  carrying  into  effect  the  pro- 
visions of  this  section  with  respeot  to  the  persons  whose 
names  are  marked  by  the  revising  barrister  in  pursuance 
of  this  section. 

JBT.  Sutton,  for  the  Treasury,  showed  cause. — 
Parish  Councils  were  created  by  the  Local 
Government  Act  of  1894,  and  these  parochial 
electors  were  brought  into  existence  by  Uiat  Act. 
That  Act  of  1894  did  not  provide  for  the  separate 
revision  by  the  revising  biirrister  of  any  lists  of 
parochial  electors,  nor  did  it  ^ive  the  revising 
CNirrister  any  jurisdiction  to  revise  any  such  lists 
of  parochial  electors.  My  two  points  are  these — 
6rbt,  that  the  Local  Government  Act  of  1894  did 
not  direct  the  overseers  or  any  other  officials  to 
prepare  a  list  of  any  sort  or  kind  to  be  placed 
Wore  the  revising  oarrister  for  revision;  and, 
secondly,  that  the  only  lists  which  the  revising 
barrister  was  authorised  or  entitled  to  revise 
before  the  Act  of  1894  was  passed  were  (1)  tbe 
ownership  lists  relating  to  I^arliamentary  and 
local  government  votes — that  is,  the  lists  of  those 
claiming  a  Parliamentary  or  local  goveiiiment 
vote  in  respect  of  the  qualification  by  ownership ; 
and  (2)  the  occupation  lists  relating  to  Parlia- 
mentary and  local  government  votes — that  is,  the 
lists  of  those  claiming  the  like  votes  in  respect  of 
an  occupation  qualification.  Those  were  the  only 
two  lists  (putting  aside  the  lodgers  list)  which 
np  to  1894  the  revising  barrister  had  to  revise. 
Tnen,  coming  to  the  Act  of  1894,  sect.  1  provides 
for  parish  meetings  and  parish  councils,  and 
sect.  2  (1) — ^which  is  important — says  that  the 
parish  meeting  shall  consist  of  the  parochial 
electors  and  no  others,  namely,  the  persons 
registered  in  such  portion  of  the  local  government 
register  of  electors  or  of  the  Parliamentary 
renter  of  electors  as  relates  to  the  parish. 
Sect  43  removes  the  disqualification  of  married 
women,  and  sect.  44  (1)  provides  for  the  register 
of  parochial  electors  of  the  parish,  and  says  that 


the  local  government  register  of  electors  and  the 
Parliamentary  register  of  electors,  so  far  as  they 
relate    to    the    parish,  shall  together  form  the 
parochial  electors  of  the  parish,  and  that  any 
person  whose  name  is  not  m  that  register  shafj 
not    be  entitled  to  vote  as  a  parochial  elector. 
That  sub- section  is  important  as  showing  that  the 
parochial   electors    are    to   be    taken   from  the 
Parliamentary   and  local    government  registers 
relating  to  the  parish,  and  the  r^'gister  means 
that  which  is  made  up  by  the  elf  rk  of  the  peace 
after  tbe  revision.    Then   sub-sects.  5  and  6  of 
this  sec  ion  show  how  this  separate  list  of  the 
parochial  electors  is  to  be  arrived  at,  by  placing 
a  mark  opposite  the  name  of  the  person  entitled 
to  be  registered  as  a  parochial  elector,  then  the 
names  so  marked  are  to  be  taken  out  of  the  Par- 
liamentary register,  and  are  to  be  printed  either 
in  division  3  of  the  local  government  register,  or 
in  a  separate  list  of  parochial  electors.  Those  two 
sub-sections    aro    important    as    showing    that 
the    only    lists   the    revising    barrister    has    to 
revise    are    the    Parliamentary    lists    and    the 
lists  of  county  electors  under  the  County  Electors 
Act  1888,  and  it  is  from  these  two  lists  that  the 
separate  list  of  parochial  electors  is  afterwards 
arrived  at  by  the  clerk  of  the  county  council  in 
printing  the  lists  (sub-sect.  10)^   Sub-sect.  9  shows 
that  any  person  may  claim  for  the  purpose  of 
having  his  name  entered  in  the  parochial  electors 
list  but  that  has  to  be  read  in  connection  with 
the  previous    sub-sections.    The  result  is  that, 
taking  these  provisions    together,    if    a   person 
claims  to  be  on  the  parochial  list  only  he  claims 
on  the  Parliamentary  or  local  government  list, 
and  then,  if  he  sustains  his  claim  to  be  a  parochial 
elector,  the  revising  barrister  places  a  mark  oppo- 
site his  name  signifying  that  he  is  a  parochial 
elector  only,  and  afterwards  a  list  of  these  names 
is  printed  separately  and    forms  the  parochial 
electors  list ;  and  if  a  person  on  this  list  wishes 
to  be  on  the  list  for  the  following  year,  then  the 
procedure  he  has  to  follow  is  that  he  again  claims 
to  be  on  the  Parliamentary  register,  m>m  which 
he  may  be  again  transferred  to  the  parochial  list. 
There  is,  theiefore,  in  the  Act  of  1894  no  provi- 
sion for  the  separate  revision  of  a  separate  list  of 
Sarochial  electors,  and  there  is  no  provision  for 
ividing  the  ownership  list  into  the  two  portions 
of  Parliamentary  claims  and  parochial  electors' 
claims  only.    The  revising  barrister  was  therefore 
right  in  refusing  to  revise  claims  to  be  on  the 
parochial  register  unless  they  were  made  for  the 
Parliamentary  or  local  government  register,  thence 
to  be  transferred  to  the  separate  parochial  re- 
gister ;  and  he  was  also  right  in  holding  that  when 
he  had  revised  the  ownersnip  and  occupation  lists 
he  had  done  all  that  these  Registration  Acts 
imposed  on  him. 

Macmorran,  Q.G.  {BoshUl  with  him)  in  support 
of  the  rule. — Dealing  in  the  first  place  with  the 
ownership  list,  which  is  to  be  distinguished  from 
the  occupation  list,  before  the  Act  of  1894  was 
passed  where  a  person  owned  property  which 
would  entitle  him  to  be  a  Parliamentary  voter  in 
more  than  one  parish  in  the  Parliamentary  divi- 
sion, the  revising  barrister  would  retain  the  name 
of  such  person  on  the  ownership  list  for  one  of 
the  parishes  and  strike  his  name  out  for  the 
others.  Then  came  the  Local  Government  Act 
of  1894,  and  sect.  44  of  that  Act,  which  is  the 
section  upon  which  we  rely,  provides  in  sub-sect.  1 
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that  the  register  of  parochial  electors  of  the  parish 
shall  consist  of  the  local  government  register  and 
the  Parliamentary  reginter  so  far  as  they  relate 
to  the  parish.    Then  sub-sect.  4  says  thatnothine 
in  any  Act  shall  prevent  a  peraon,  if  duly  qualified, 
from  being  registered  in  more  than  <  ne  register 
of  parochial  electors.    Before  the  Act  of  1894  the 
revising   barrister  would   have    Ktruck  out  the 
name  from  the  ownership  list  in  all  the  parishes 
except  one,  but  sub- sect.  6  of  sect.  44  deals  with 
that  80  far  as  regards  parochial  electors,  and  with 
regard  to  them  the  revising  barrister,  instead  of 
striking  out  the  name  in  all  except  one  parish,  is 
to  put  a  mark  opposite  the  name  signifying  that 
the  person  is  entitled    to   be    registered    as    a 
parochial  elector,  and  these  names  so  marked  are 
taken  out  and  are  printed  by  themselves  in  the 
separate  list  of  parochial  electors.    We  have  here 
two  libt^,  the  Parliamentary  register  of  electors 
and  the  separate  list  of  parochial  electors,  and 
when  in  the  following  year  the  ownership  list  of 
the  ]parish  is  sent  to  the  revibing  barrister  for 
revision  it  is  sent  in  two  parts,  the  one  part  con- 
taining the  names  of  those  entitled  to  vote  as 
Parliamentary  voters,  and  the  second  part  con- 
taining the  names  of  those  entitled  to  vote  as 
parochial  electors  only.    Sub-sect.  8  is  important, 
it  provides  that  "  such  separate  list " — that  is,  the 
separate  list  of  parochial  electors — "shall  form 
part  of  the  register  of  parochial  electors  of  the 
parish,  and  shall  be  printed  at  the  end  of  the 
other  lists  of  electors  for  the  parish,    .     .    .    and 
the  lists  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  be  part  of  such  register."    Therefore 
by  this  sub- section  the  separate  list  of  parochial 
electors  entitled  to  vote  in  respect  of  an  owner- 
ship  qualification  is  to  form  part  of  the  register, 
and  the  revising  barrister  is  bound  to  revise  that 
part,  as  being  a  part  of  the  register,  in  the  same 
way  that  he  is  bound  to  revise  the  other  part  of 
the  register  which  is  sent  to  him,   namely,  the 
former  part  which  relates  to  the  ownership  voters 
for  Parliament.     Then  we  come  to  sub-sect.  9, 
which  shows   that  if  a  person  knows  that  he  or 
she  is   entitled  to  be  on  the  list  of  parochial 
electors,  he  or  she  can  claim  to  be  on  that  list  of 
parochial  electors  without  being  on  any  other  list. 
*' The  parochial  electors  list  "in  this  sub- section 
means  the   separate    list    of  parochial  electors 
referred  to  in  the  preceding  sub-eections ;  and  we 
see   by  the  form  of  precept  of    the  clerk  of  the 
rounty    council  to    the    overseers   given  in  the 
Rnwistration  Order  18^5,  ached.  1,  parti,  r.  2  (c) 
(Rogers,  p.  625),  that  the  expression  "ownership 
portion  of  the  register  *'  means  the  portion  of  the 
register  of  elec'ors  which  contains   the  names  of 
persons  entitle  t  to  vote  either  as  Parliamentary 
or  parochial  electors  in  respect  of  an  ownership 
qualification  in  the  parish,  and   (d)  the  expres- 
sion "list  of    ownership  claimants"  means  the 
list  to   be  made   of  persons  who  have  claimed 
to  vote    either    as    Parliamentary  or   parc'Chial 
electors  in    respect    of  an    cvnership  qualifica- 
tion in  the  parish.     Also  the  forms  as  to  owner- 
ship claims  to  be  ftiven   by  the  overseers  and 
claimants  respectively  (Registration  Order  1895, 
sched.  1,  forms  Nos    1  and  2,  Rogers,  pp.  630-1) 
show    clearly     that    a    person    may    claim    to 
be  on  the  separate  parochial  list  in  respect  of 
the  ownership  of  property  in  the  parish     With 
r^'^^ard  to  claims  io  be  on  the  parochial  electors 
liat  iu  lespect  of  the  occupation  of  property,  sub- 


sect.  9  of  sect.  44  gives  the  right  to  claim  in  such 
cases,  as  well  as  when  the  claim  is  in  respect  of 
ownership  qualification.  This  right  to  claim  is 
recognised  in  the  R^stration  Oraer  1895,  where 
a  form  is  expressly  given  for  the  list  of  claimants 
(parochial  electors  mt)  to  be  entered  in  the  paro- 
cnial  electors  list  as  parochial  electors  only: 
(form  K,  No.  5,  sched.  2,  Rogers,  p.  666).  The 
revising  barrister  is  bound  to  revise  the  claims  to 
be  on  the  parochial  electors  list,  whether  these 
claims  are  in  respect  of  an  ownership  or  an 
occupation  qualification.  This  is  clearly  shown 
by  sect.  44,  on  which  we  rely,  and  there  is  no 
contradiction  between  that  section  and  sect.  2  (1). 
If  he  had  not  jurisdiction  to  revise  these  lists, 
then  it  would  follow  either  that  a  person  entitled 
to  be  a  parochial  elector  might  be  disfranchised 
altogether,  or,  if  he  happened  to  be  put  on  the 
parochial  electors  list,  there  would  be  no  power  to 
remove  his  name  from  that  list  in  succeeding 
years,  although  he  might  have  parted  with  lus 
qualification. 

RiDLBT,  J. — This  is  a  matter  of  first  impres- 
sion and  it  is  a  matter  of  some  importance,  and 
possibly,  if  there  were  no  urgency  about  it,  we 
should  have  taken  time  to  consider  it,  not  for  the 
reason  that  there  is  any  doubt  in  the  mind  of  the 
court  on  the  subject,  but  for  the  purpose  of 
putting  in  writing,  more  accurately  probably  than 
one  would  be  likely  to  express  it  in  words,  what 
the  view  of  the  court  is  concerning;  it.  The  au«*- 
tion  is  whether  the  revising  barrister  for  a 
particular  district  is  to  take  into  consideration, 
first  of  all,  the  ownership  list  relating  to  parochial 
electors  only ;  secondly,  the  ownersUp  claimants 
list  relating  to  paroonial  electors*  claims  only; 
thirdly,  the  claimants  list  relating  to  occupiers 
for  parochial  electors  only.  We  are  of  opinion 
that  the  intention  of  the  Local  Government  Act 
1894  is  that  he  should  do  so.  The  Act  contains, 
in  the  first  place,  sect.  2,  upon  which  reliance 
might  be  placed  as  having  a  contrary  effect,  where 
it  says  that  the  parish  meeting  shall  consist  of 
the  parochial  electors  and  no  others  and  that  the 
parochial  electors  are  to  be  such  persons  as  are 
registered  in  such  portions  of  the  local  govern- 
ment and  Parliamentary  registers  of  electors  as 
relate  to  the  parish.  I  can  well  understand  that, 
upon  this  Act  coming  into  operation,  that  mi^ht 
be  used  as  an  argument  that  there  was  nothing 
else  to  be  considered  by  the  revising  barrister, 
because  it  says  that  the  persons  registered  are  to  be 
in  the  Local  Government  register  of  electors  or  in 
the  Parliamentary  register  of  electors  as  regards 
the  parish.  Those  words  in  that  sectiou  are 
certainly  subject  to  the  other  provisions  of  the 
Act,  and  when  we  oome  to  look  at  those  other 
provisions  we  can  see  that  those  words  cannot 
have  been  intended  to  be  used  in  that  sense, 
because  there  is  a  special  provision  in  sect  43 
which  shows  that  seme  other  persons  at  all  events 
may  be  entitled  to  be  parochial  electors  who  are  not 
upon  the  Parliamentary  register  or  upon  the 
register  of  voters  for  the  county  council — that  is 
to  say,  married  women ;  and  there  are  others,  no 
doubt,  who  ara  entitled  to  be  parochial  electors 
for  each  parish  who  are  not  entitled  to  vote  for 
the  county  by  reason  of  t've  other  provisions  of 
the  Act  which  prevent  a  person  from  voting  for 
more  than  one  divisiin  of  a  county  for  Parlia- 
ment or  for  a  county  council  at  the  same  election. 
There  may  be  others  idso  to  whom  it  is  unneces- 
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sary  to  refer.  I  think,  therefore,  sectw  2  has  not 
the  effect  contended  for  in  that  sense,  and  although 
orimd  facie  one  might  be  taken  by  an  argument 
cased  upon  it,  it  is  not  the  real  meaning  of  that 
section.  When  we  come  to  consider  the  question 
as  to  whose  duty  it  is— if  it  be  the  duty  of  any- 
one— ^to  revise  the  list  of  parochial  electors,  it 
seems  to  me  that  sect.  44  and  the  Registration 
Order  1895  are  the  matters  which  have  to  be  con- 
sidered. Let  ns  see  generally,  without  referring 
specially  to  the  words  of  that  section,  what  is  the 
duty  cast  upon  the  revising  barrister  in  this 
respect  Dealing  for  the  present  with  county 
voters,  and  omitting  borough  voters,  the  revising 
harrister  has  put  before  him  a  list  of  county 
voters  for  Parliament  and  county  voters  for  the 
oonnty  council;  and  these  lists  were  put  before 
bim  in  former  years  before  the  passing  of  the 
Local  Government  Act  of  1894.  These  he  had  to 
revise,  and  no  question  ever  arose  on  that  subject ; 
but  when  the  new  lists  of  parochial  electors  had 
to  be  made  either  there  had  to  be  machinerr 
provided  from  the  very  beginning  under  which 
such  lists  were  to  be  formed  separately  by  the 
overseers  or  by  the  clerk  of  the  peace  accordmg  to 
whether  they  were  owners  or  occupiers,  or  else 
they  had  to  be  formed  from  the  materials  already 
provided  to  be  sent  before  the  revising  barrister 
with  such  alterations  as  were  necessary.  The 
former  method  was  not  possible  without,  as  it 
appears  to  me,  passing  over  to  the  clerk  of  the 
peace  or  to  the  overseers  duties  with  regard  to 
which  the  discretion  of  the  revising  barrister  ought 
to  he  exercised.  The  revising  barrister  therefore 
had  to  form  under  the  new  law  a  parochial  list  by 
consideration  of  the  former  lists,  and  it  was  only  by 
the  marking  of  the  Parliamentary  ownership  list 
and  by  cutting  out  of  it  those  who  were  not 
^titled  to  vote  because  their  names  were  on  the 
list  for  other  divisions,  that  he  arrived  at  the 
ownership  list  of  the  parish,  and  in  arriving  at  the 
ownership  list  of  that  parish  that  was  the  form 
relied  upon.  That  is  clearly  part  of  the  history 
of  this  matter,  and  it  results  from  what  the 
revising  barrister  does  at  the  hearing  upon  the 
ownership  list  which  has  been  formed  and  put 
before  him.  With  regard  to  that  part  of  the  case 
in  the  next  year  that  ownership  list  comea  before 
bim  as  furnished  to  him  by  the  overseers  with 
indications  and  marks  showing  that  certain 
names  represent  those  who  are  dead  and  those 
who  have  removed,  and  that  the  list  requires 
rectification.  It  is  argued  by  Mr.  SutV>n  that  the 
revising  barrister  took  the  right  view  in  declining 
to  consider  that  list  because  there  is  no  part  of 
the  Act  which  expressly  brings  it  within  his  juris- 
diction. But  it  appears  to  me,  when  we  consider 
the  wording  of  sect.  44  and  its  various 
sob-sections,  that  that  part  of  the  list  is 
made  a  portion  of  the  register,  and  that  the 
old  ownership  list  comes  within  sub- sect.  8 
because  it  is  the  portion  of  the  list  that  is 
intended  to  be  the  list  for  pirochial  voters. 
It  appears  to  me,  therefore,  that  when  the  revising 
barrister  has  got  that  list  brought  before  him  it 
is  a  part  of  the  register,  and  it  is  as  such  that  he 
has  to  consider  it.  He  has  to  rectify  it  in  point 
of  fact  according  to  what  his  discretion  may  oe  as 
to  the  evidence,  whether  by  marks  or  obliterations, 

Snt  before  him  by  the  overseers.     If  he  does  not 
0  80,  it  appears  to  me  that  there  is  no  machinery 
at  all  provided  for  so  doing,  and  the  result  would  I 


be  that  it  would  remain  and  would  continue  to  be 
the  list  of  former  years.  Surely  it  is  not  in 
accordance  with  the  general  intention  of  this  Act 
of  Parliament  to  say  that  such  a  conclusion  must 
be  drawn  from  it.  It  was  intended  to  put  all  the 
lists,  including  that  of  parochial  electors,  upon 
the  fame  basis  and  under  the  same  authority — 
that  is  to  say,  that  they  should  aU  come 
within  the  discretion  of  the  revising  barrister. 
I  think  that  it  comes  within  the  special  words 
of  sub-sect.  8.  So  much  as  regardjs  the  list  of 
voters  which  results  from  former  years.  With 
regard  to  claims  both  as  to  owners  and  occupiers 
it  appears  to  me  that  the  case  is  perfectly 
clear,  and  in  fact  it  is  hardly  capable  of  argu- 
ment. The  provisions  of  the  Act  are  simply 
these,  that  whereas  there  may  be  persons 
whose  names  do  not  appear  on  either  the  Parlia- 
mentary or  the  local  government  voters  lists, 
those  persons  may  claim  in  respect  of  a  vote  in 
the  parish  only,  and  sub-sect.  9  meets  that  very 
case  as  it  says  that  any  person  may  claim  for  the 
purpose  of  having  his  name  entered  in  the  paro- 
chial electors  list,  and  that  the  law  relating  to 
claims  to  be  entered  in  lists  of  voters  shall  apply. 
If  a  person  enters  a  claim  to  be  on  the  parochial 
list,  it  is  provided  that  he  shall  enter  it  in  the 
forms  which  are  given  in  the  Registration  Order 
1895;  if  he  claims  as  an  owner  he  follows  the 
form  in  that  order,  form  No.  2,  sched.  1  (Rogers, 
p.  631),  and  if  he  claims  as  an  occupier  then  he 
follows  the  form  in  the  order,  form  K,  No.  5, 
sched.  2  (Rogers,  p.  666),  being  the  form  for  the 
"List  of  Claimants  (Parochial  Electors  List).*' 
There  the  person  is  claiming  to  be  put  on  the 
parochial  electors  list,  and  that  form  adds  in  a 
note :  "  Form  No.  5  applies  to  persons  who  claim 
to  have  their  names  entered  in  the  parochial 
electors  list  as  parochial  electors  only  ;  and  it 
also  adds  that  '*  A  copy  of  the  claim  must  be 
entered  in  this  form."  Then  the  cldims  on  either 
owners  or  occupiers  list  are  put  before  the  revising 
barrister  and  are  supposed  to  form  part  of  the 
complete  list  which  will  ultimately  be  made  up 
under  sub- sect.  10  by  the  clerk  of  the  county 
council  or  by  the  town  clerk,  as  the  case  may  be. 
The  question  which  is  argued  by  Mr.  Sutton  is 
rather  raised  in  this  way.  He  says :  "  True  it  is 
that  that  claimants  list  is  to  come  before  the 
revising  barrister  with  a  provision  that  the  law 
relating  to  claims  to  be  entered  in  lists  of  voters 
shall  apply  " ;  but  he  says  it  is  not  proper  to  con- 
sider that  list  unless  it  is  put  forward  as  a  portion 
of  the  other  lists  which  according  to  the  general 
law  are  to  be  dealt  with  by  the  revising  barrister. 
I  think  that  is  not  in  accordance  with  the  general 
spirit  of  the  Local  Government  Act  1894  on  this 
subject,  which  intends  that  the  revising  barrister 
shall  revise  all  the  lists,  including  the  separate 
list  of  parochial  electors.  Apart,  however,  from 
that,  the  forms  I  have  alluded  to  and  sub-sect.  9 
are  precise  to  this  effect,  that  a  person  so  claiming 
is  i^  claim  in  the  form  as  belonging  to  the 
parochial  electors  list  also,  and,  if  he  does  so  in 
accordance  with  the  form  provided  by  the  Act, 
then  "  the  law  relating  to  claims  to  be  entered  in 
lists  of  voters  shall  apply."  I  do  not  see  how 
we  could  properly  read  those  words  unless  it 
gives  the  revising  barrister  the  duty  of  revising, 
and  I  gather  fix>m  Mr.  Sutton  that  he  would 
not  have  contended  to  the  contrary  if  the  claims 
had  been  made  as  a  part  of  the  two  general  lists. 
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That  objection  seems  to  me  not  to  have  much 
weight  becauBM  of  the  words  of  the  Act  of  Parlia- 
ment itself  and  the  form  in  which  it  is  provided 
that  claims  shall  be  made  When  all  has  been 
done  bj  the  revising  barrister,  then  it  becomes 
the  dutj  of  the  authorities  to  make  out  a  separate 
list  of  parochial  electx>rs,  which  includes,  of  course, 
the  list  of  claims  as  revised  and  the  list  of  those 
who  have  been  on  the  list  for  former  years. 
Under  these  circumstances,  although  the  matter 
is  one  which  I  can  well  understand  might  upon 
argument  take  a  differeut  shape  in  the  mind  of 
the  revising  barrister,  it  seems  to  me  that  the 
better  and  the  right  course  to  pursue  according 
to  law  is  to  deal  with  the  separate  lists  as  if  they 
formed  part  of  the  register  to  be  put  before  the 
revising  barrister,  and  it  is  his  discretion  upon 
which  the  Legislature  relies,  and  his  is  the  duty 
to  see  that  the  lists  are  correctly  drawn  up.  For 
these  reasons  I  am  of  opinion  that  the  rule  ought 
to  be  made  absolute. 

Dablino,  J. — I  am  of  the  same  opinion.  It  is 
perfectly  clear,  and  the  contrary  is  not  argued, 
that  it  is  the  duty  of  the  revising  barrister  to 
revise  the  parochial  r*'gister.  He  did  revise  the 
list  so  far  as  it  related  to  parochial  electors 
who  were  also  Parliamentary  voters — persons 
described  as  ownership  voters  and  persons 
euutled  to  vote  as  Parliamentary  voters  and  as 
parochial  voters.  So  far  as  the  list  consisted  of 
those  owners  who  were  entitled  to  vote  both  ways, 
be  revised  the  register,  but  when  it  came  to  revising 
the  register  as  regards  persons  who  were  described 
as  owners  but  entitled  to  vote  as  parochial  electors 
only,  he  came  to  the  conclusion  that  ha  had 
no  jurisdiction  in  regard  to  that  particular  list. 
In  that,  I  think,  he  was  wrong.  It  appears  by  the 
statute  that  that  which  he  declined  to  ravine  was  a 
portion  of  the  register,  and  therefore  if  he  did  not 
revise  that  portion  he  did  not  revise  the  register. 
He  only  revised  a  portion  of  the  register,  and 
he  did  not  revise  the  whole  of  the  register 
unless  he  revised  all  portions  of  it.  Therefore  it 
appears  to  me  that  he  was  distinctly  wrong  in 
renising  to  revise  a  portion  of  it.  So  much  for 
ownernhip.  As  regards  the  other  part  of  the  case 
— namely,  the  refusal  to  revise  the  claims — I  think 
that  the  case  is  hardly  arguable,  and,  indeed.  Mr. 
Satton  did  hardly  argue  it  after  it  was  pointed 
out  what  would  be  the  result  of  the  refusal  of  the 
revising  barrister  to  do  so  having  regard  to  the 
provision  where  it  is  distinctly  enacted  that  any 
person  may  claim  for  the  purpose  of  having  his 
%ame  put  on  the  parochial  electors  list,  and  that 
the  law  relating  to  claims  to  be  entered  in  the 
list  of  voters  shall  apply.  He  is  bound,  it  seems 
to  me,  to  revise  those  claims,  and,  if  there  were 
any  doubt  about  the  matter,  there  is  the  Order 
in  Council,  the  Ret?istration  Order  of  1895,  which 
provides  the  form  in  which  persons  are  to  send  in 
these  claimp,  which  must  be  revised  in  some  way, 
and  nobody  else,  as  has  been  pointed  out,  could 
revise  them.  I  think  really,  after  the  argument 
we  have  had  addi'essed  to  us,  that  the  case  is  a  very 
clear  one.  j^^j^  dbaoluiefor  mandamus. 

Solicitors  for  applicant  for  rule,  Field,  Boscoe, 
and  Co.,  for  E.  T.  Gardom,  Gloucester. 

Solicitor  for  the  respondent,  The  Solicilor  to  the 
Treasury, 
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(Before  Barnes  and  BncKNiiii«,  J  J.) 

Wassell  v.  Wassell.  (a) 

Desertion — Proceedings  before  justices — Summary 
Jurisdiction  {Married  Womsn)  Act  1895  (58  &  59 
Vict.  c.  39) — Evidence — Proof  of  desertion — 
Antecedent  circumstances. 

On  a  certain  date  a  wife,  living  apart  from  her 
husband,  went  to  his  house,  accompanied  bya 
policeman,  and  asked  to  be  taken  back.  The 
nusband  refused.  The  wife  took  out  a  swmmons 
for  desertion  under  the  Summary  Jurisdiction 
{Married  Women)  Act  1895.  At  the  hearing  of 
the  summons  the  justices  refused  to  consider 
evidence  tendered  by  the  husband  of  circum- 
stances prior  to  the  date  of  the  wife's  demand 
and  the  liusband's  refisal,  held  thai  the  refusal 
constituted  desertion,  and  the  husband  ordered  to 
pay  weekly  maintenance  to  the  wife.  The 
htuband  appealed. 

Held,  that  the  magistrates  were  wrong  in  rejecting 
the  evidence  tendered  by  the  husband ;  that  the 
refusal  to  take  back  the  wife  did  not  necessarily 
in  itself  amount  to  desertion ;  and  that  the  ease 
ought  to  be  remitted  to  the  justices. 

This  was  an  appeal  from  an  order  dated  the 
6th  July  1899  and  made  by  the  jufttices  sitting  in 
Petty  Sessions  at  Scarborough  under  the  Sum- 
mary Jurisdiction  (Married  Women)  Act  1895. 

Tbe  appellant,  George  William  Wassell,  was 
married  to  the  respondent,  Mary  Ann  Wassell,  in 
1892.    They  cohabited  until  Sept.  1898. 

On  the  23rd  June  1899  the  wife  called  at  the 
husband's  house,  accompanied  by  a  policeman, 
and  ask^'d  to  be  taken  back.  The  husband  refused 
to  take  her  back. 

The  wife  then  took  out  a  summons  agaiast  the 
husband  for  desertion. 

At  the  hearing  of  the  summons  the  husband 
admitted  the  wife*s  demand  to  be  taken  back  and 
his  refusal ;  but  sought  to  give  in  evidence  cir- 
cumstances antecedent  to  the  23rd  June  1899  as 
proving  that  such  refusal  did  not  constitute 
desertion. 

The  most  material  facts  in  the  evidence  tendered 
were  the  e :  A.bout  the  15th  Sept.  1898  the  husband 
and  wife  quarrelled,  and  the  nusband  struck  the 
wife.  The  latter  declared  her  intention  of  sepa- 
rating from  her  husband  and  left  the  house.  She 
returned  the  same  evening,  but  went  awny  again 
on  the  following  day.  Subsequently^  she  only 
returned  once  to  remove  her  bed,  which  she  had 
sold.  From  Sept.  1898  to  the  23rd  June  1899  the 
husband  and  wife  lived  apart.  The  hashan<l 
asset  ted  that  they  did  »o  by  mutual  consent,  and 
contended  that  there  was  consequently  no  deser- 
tion. 

The  justices  refused  to  go  into  the  evidence  of 
any  circumstances  prior  to  the  23rd  June  1899. 
They  held  that  the  husband's  refusal  on  that  day 
to  receive  back  his  wife  was  enough  to  prove 
desertion.  They  therefore  held  tbe  husband 
guilty  of  desertion  on  and  since  the  23rd  June 
1899,  and  ordered  him  to  pay  10a.  a  week  main- 
tenance to  the  wife. 

The  husband  appealed.  _ 

(a)  Beported  by  H.  H.  Oivben,  Eaq.,  BarriBtar-at-Lftw. 
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The  wife  was  not  represented  on  the  hearing  of 
the  appeal. 

H.  /.  Tarrell  for  the  appellant. — ^The  ma^s- 
trates  were  wrong  both  in  rejecting  the  evidence 
tendered  and  in  holding  that  the  events  of  the 
23rd  June  1899  necessarily  amounted  to  desprtion 
in  law.  The  husband  wished  to  show  that  there 
had  been  a  separation  by  mutual  consent. 
Evidence  of  such  separation  is  clearly  admissible 
and  relevant.  It  might  prove  that  there  had  been 
no  desertion  in  law.    He  cited 

Fitzgerald  v.  Fitzgerald,  19  L.  T.  Bep.  575  ;  L.  Bep. 

1  P.  &  D.  694  ; 
Reg  V.  Lereachey  65  L.  T.  Bep.  602 ;    (1891)  2  Q.  B. 
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'Babnes,  J.  referred  to  Bradshaw  v.  Bradshaw 
75  L.  T.  Rep  391 ;  (1897)  P.  27).]  Secondly,  the 
iusband*s  refusal  to  take  back  the  wife  must  have 
heeu  made  in  answer  to  a  bond  fide  offer  to  return. 
Htfre  the  circumstances  were  in  themselves  Ruch 
as  to  throw  doubt  on  the  wife's  bona  fides  in 
making  the  offer ;  and  the  previous  relations  of 
husband  and  wife  ara  most  material  in  deciding 
whether  the  offer  was  genuine. 

Babnbs,  J. — This  case,  though  I  arrive  at  the 
conclusion  with  Fome  regret,  must  be  remitted  to 
the  justices  to  be  heard  fully.  Tht^y  declined  to 
accept  any  evidence  of  wr  at  had  passed  between 
husband  and  wife  ptior  to  the  23rd  June  1899,  the 
date  of  the  allecred  desertion.  Such  evidence  was 
dearly  material,  and  ought  to  have  been  admitted. 
The  justices  thought  that  the  refusal  of  the  hus- 
bau'l  to  take  back  the  wife  on  one  particular  day 
was  in  itself  enough  to  constitute  desertion.  That 
view  appears  to  me  to  be  wrong.  Such  a  refusal 
may  or  may  not,  when  taken  with  other  circum- 
stances, prove  that  th^  appellant  was  ffuilty  of 
desertion,  but,  as  an  isolated  fact,  ifc  ought  not  to 
have  b^en  taken  as  sufficient  proof  of  desertion 
when  evidence  nf  other  facts  qualifying  or  explain- 
ing the  refusal  was  tendered  by  the  husband. 
Any  previous  events  in  the  relation  of  the  husband 
and  wife  tending  to  explain  the  events  of  the  23rd 
Jane  are  leVvant  and  material  in  a  case  like  this. 
The  case  must  go  back  to  the  justices. 

BucKNiLL,  J. — I  agree.  I  think  the  evidence 
tendered  wa^  clearly  material  and  admissible  in 
the  issue  which  the  justices  had  to  determine. 

Solicitors  for  the  appellant,  Seeley  and  Co., 
agents  for  F.  /.  Brigham,  Bridlington  Quay. 
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(Bef'^re  the   Lobd  Chance llob  (Hal8bai7), 
Lords  Watson,  Shand,  and  Davey.) 

Maoistbatbs    and    Council    op    Leith    v. 

COMKISSIONEBS    FOB    LeITH    H^BBOUB   AND 

Docks,  (a) 

ON  APPEAL  FBOM  THE  SECOND  DIVISION  OF  THE 
COUBT  OF  SESSION  IN  SCOTLAND. 

Rates —  Burgh — Local  authority — Powers — Public 
Health  Act  (Scotland)  1867  (30  &  31  '  Vict, 
c.  101),  8.  9^— Costs  of  opposing  Bill  in  Parlia- 
ment^Borattgh  Funds  Act  1872  (35  &  36  Vict, 
c.  91). 

fa)  B«poTtad  by  0.  E.  Maldbn.  Esq.,  BarriBter-at-Law. 

Mag.  Cas.— Vol.  XIX. 


The  Public  Health  (Scotland)  Act  1867,  by  sect. 
95,  authorises  the  local  authority  to  impose 
assessments  to  meet  the  expenses  incurred  by 
them  "  in  executing  this  Act.' 

A  BUI  was  brought  into  Parliament  to  amalga- 
mate   the    burgh*  of  L,  and  E.     Part  oj  the 
case   made  for  the  Bill  was  that  it  would,  if 
passed,  improve  the  public  health  administra* 
tion. 

The  magistrates  and  town  council  of  X.,  who  were 
also  the  local  authority  for  public  health,  in- 
curred costs  in  opposing  the  Bill,  and  their  oppo- 
sition was  successful.  They  afterwards  decided 
to  include  the  costs  oJ  the  proceedings  in  the  public 
health  assessment. 

Held  (affirming  the  judgment  of  the  court  below)^ 
that  such  a  course  was  ultra  vires. 

Attorney- General  v.  Mayor  of  Brecon  (40  L.  T. 
Rep.  52 ;  10  Ch.  Div.  204)  dUtinguished). 

This  was  an  appeal  from  an  interlocutor  of  the 
Second  Division  of  the  Court  of  Sesbion  in  Scot- 
land, consisting  of  the  Lord  Justice  Clerk 
(Sfacdonald),  Lords  Trajner  and  Moncrieff,  affirm- 
ing a  judgment  of  th-)  Lord  Ordinary  (Pearson). 

The  case  is  reported  in  25  Ct.  Sess.  Cas.,  4th 
series,  126,  and  35  So.  Law  Rep.  132. 

The  question  oa  the  appeal  was  whether  the 
appellants  as  local  authority  were  entitled  to  levy 
a  rate  under  the  Public  Health  Act  to  be  applied 
directly  or  indirectly  in  or  towards  payment  of 
certain  expenses  incurred  by  them  in  opposing  a 
private  Bui  in  Parliament.  The  oppositi'^  n  was 
to  a  great  extent  successful,  and  the  Bill  was 
one  which  was  promoted  by  the  Corporation  of 
Edinburgh  in  the  Session  1895  96,  the  effect  of 
which,  if  passed,  would  have  been  the  absorp- 
tion of  the  burgh  of  Leith  into  the  burgh  of 
Edinburgh. 

The  respondents,  as  statutory  commissioners 
for  the  harbour  and  docks  of  Leith,  were  owners 
of  property  to  the  extent  of  about  r>ne-sixth  of 
the  whole  assessable  value  of  the  burgh,  and 
opposed  the  assessment  as  ultra  vires,  as  the  costs 
were  not  incurred  within  the  authorities  con  fenced 
upon  the  appellants  under  the  Borough  Funds 
Act  1872,  or  the  Public  Health  (Sco  land)  Act 
1867. 

Balfour,  Q.C.  (of  the  Scotch  Bar)  and  Cripps^ 
Q.C.  appeared  for  the  appellants. 

Guthrie,  Q.C.  and  /.  D.  Sym  (both  of  the  Scotch 
Bar)  for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  tbeir  judgment. 

July  25. — Their  Lordships  gave  judgment  as 
follows : 

The  LoBD  Chancbllob  (Halsburv).  —  My 
Lords :  I  have  had  the  opportunity  of  reading 
the  judgment  about  to  be  delivered  by  Lord 
Watson,  and,  as  I  fully  concur  with  my  noble 
and  learned  friend,  1  should  not  have  thought 
it  necessary  to  say  anything  had  it  not  been  for 
certain  observations  made  by  the  learned  judges 
in  the  court  helow.  There  is  a  broad  dis- 
tinction between  different  classes  of  expenditure, 
and  one  must  distinguish  between  the  present 
case  and  the  decision  which  had  been  referred  to 
of  Sir  George  Jessel,  M.R.  in  1878  of  The  ' 
Attorney -General  v.  Mayor  of  Brecon  (40  L.  T. 
Rep.  52;  10  Ch.  Div.  204).  It  is  one  thinj?  to 
be  entitled   to   defend  your    oven    municipality 
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with  your  corporate  f  ands  and  another  thing  to 
apply  to  totally  different  purposes  the  funds 
under  your  control.  That  constitutes  the  whole 
difference,  and  it  is  because  that  difference  ha^ 
been  clearly  shown  to  exist  in  this  caoe  that  I 
concur  in  the  judgment  about  to  be  pronounced 
affirming  the  decision  of  the  Court  of  Session. 

Lord  Watson  (in  his  Lordship's  absence  his 
judgmcut  was  read  by  Lord  Davey). — My  Lords  : 
The  appellants,  the  magistrates  and  council  of 
Leith,  are  a  v^ry  ancient  corporation.  Besides 
the  ordinary  legal  powers  which  attach  to  them 
as  the  municipality  of  the  burgh,  they  hare  been 
intrusted  by  the  Legislature  with  the  execution  of 
a  variety  of  statutory  trusts.  They  are  commis- 
sioners for  executing  the  provision?  of  the  Burgh 
Police  (Scotland)  Act  1892 ;  and  they  are  also 
the  local  authority  within  the  burgh  for  c'xecnting 
the  provisions  of  the  Roads  and  Bridges  (Scot- 
land)  Act  1878 ;  the  Public  Health  (Scotland) 
Act  1867,  and  Acts  explaining  and  amending  the 
same ;  the  Housing  of  the  Working  Clashes  Acts 
1890-96 ;  the  Valuation  of  Lands  (Scotland)  Act ; 
the  B-'gistration  of  Voters  (Scotland)  Act;  the 
Begistration  of  Births  (Scotland)  Act;  the  Pub'ic 
Parks  (Scotland)  Act;  the  Cattle  Diseases  (Scot- 
land) Act;  and  for  assessing  within  Leith  for 
the  purpose  of  the  Water  of  Leith  Purification 
and  Sewerage  Act  1889.  Besides  levying  assess- 
ments in  virtne  of  their  statutory  powers,  the 
appellants,  as  the  corporation  of  the  burgh,  are 
the  owners  of  heritable  property  of  the  annual 
value  of  35Z.,  and  of  the  estimated  capital  value 
of  845L  They  have  also  a  right  to  receive,  in 
perpetuity  from  the  respondents,  the  Commis- 
sioners for  the  Docks  and  Harbour  of  Leith,  an 
annual  payment  of  500Z.,  less  income  tax.  That 
charge,  which  was  imposed  upon  the  respondents 
by  a  Docks  and  Harbours  Act  of  1847,  is  payable, 
in  lieu  of  certain  rates  formerly  due  to  «he  Durgbal 
corporation  of  Leith,  out  of  the  rates  levied  at 
the  harbour  of  Leith,  which  were  commuted  at 
the  sum  of  5002.  a  year  by  the  Edinburgh  and 
Leith  Agreement  Act  1838.  The  Act  of  1838 
provided  that  the  commuted  sum  should  be 
"applicable  and  applied  to  the  municipal  and  civil 
and  other  purposes  of  the  said  town,  as  its  own 
proper  estate,  fund-",  and  effects,"  and  by  the 
Harbour  Act  of  1847  it  was  declared  that  the 
annuity  of  5001.  should  be  **  applied  and  adminis- 
tered by  the  said  magistrates  and  council  to  and 
for  such  and  the  like  purposes  as  the  said  customs, 
rates,  imposts,  and  market  dues  hereby  abolished 
were  applicable  and  applied.''  The  respondents, 
who  are  the  complain^rs  in  this  action,  are  the 
statutory  trustees  of  the  harbour  and  docks  of 
Leith.  They  are  liable  to  be  assessed  by  the 
appellants  for  the  purposes  of  the  Public  Health 
(Scotland)  Act;  but  th^y  are  by  statute  exempt 
from  the  burgh  general  assessments,  and  also 
fi\im  assessment  under  the  Roads  and  Bridges 
Act  1878,  and  the  Water  of  Leith  Purification  and 
Sewerage  Act  1889.  The  assessment  imposed 
under  the  Public  Health  Act  is  leviable  from 
owners  and  occupiers  in  equal  proportions.^  In 
the  Parliamentary  session  of  1896  the  Municipal 
Corporation  of  the  City  of  Edinburgh  pro- 
moted a  Bill,  the  main  object  of  which  was 
to  extend  the  boundaries  and  jurisdiction  of 
the  city,  by  the  amalgamation  with  the  city 
of  the  burghs  of  Leith  and  Portobello.  The 
effect  of  the  Bill,  if  it  had  become  law,  would 


have  been  to  terminate  the  existence,   and  io 

fmt  an  end  to  all  the  powers,  duties,  and  privi- 
eges  of  the  Municipal  Corporation  of  Leith.  It 
was  proposed  that  the  burghal  territory  of  Leith 
and  i'ortobello  should  form  part  of  an  enlarged 
district  subject  to  the  government  of  the  new  and 
extended  corporation  of  the  city  of  Edinburgh; 
and  that  all  the  statutory  powers  and  truste  pre- 
viously exercised  by  the  magistrates  and  council 
of  Leith  and  Portobello  should  be  transferred  in 
bulk  to,  and  should  be  administered  by,  the  new 
municipality.  The  Bill  became  law,  in  so  far  as 
it  related  to  the  burgh  of  Poi-tobello.  It  was, 
not  unnaturally,  keenly  opposed  by  the  appellants, 
and  ultimately,  with  tho  exception  of  certain 
provisions  which  do  not  appear  to  me  to  he 
material  to  the  present  question,  it  was  thrown 
out,  in  so  far  as  it  concerned  the  burgh  of  Leith 
and  ite  municipality,  which  has  since  continued 
to  enjoy  ite  civic  status,  and  to  administer  all  its 
statu toiy  truste.  The  appellants,  in  their  opposi- 
tion to  the  Bill,  which  was  conducted  by  the 
magistrates  and  town  council,  in  their  municipal 
character,  incurred  coste  to  the  amount  of  about 
3500Z.  The  appellante,  at  a  stetutory  meeting 
held  by  them  in  Cct.  1896,  resolved  to  charge  the 
rates  leviable  within  the  burich  of  Leith,  under 
the  Public  Health  Acte,  with  an  amount  sufficient 
for  payment  of  their  Parliamentary  expenses. 
They  accordingly  proceeded  to  include  the  sum 
of  703Z.  98. 1(2.,  oeing  one-fifth  of  the  amount  in 
the  assessment  under  the  Public  Health  Acte 
for  the  year  1896-97,  leaving  the  balance  of 
2813Z.  16«.  4d.  remaining  **  to  be  assessed  for  in  the 
four  succeeding  years,  conform  ably  to  resolution 
of  council  of  date  the  6th  Oct.  1896."  The  respon- 
dents, on  the  6th  Nov.  1896,  presented  the  note 
of  suspension  and  interdict  with  which  these 
proceediDgs  comm  ^nced,  which  was  passed,  with 
answera  for  the  appellante,  on  the  18th  Nov.  1896. 
The  note  craved  the  court  to  interdict  and  pro- 
hibit the  appellante  from  proceedinsr  to  carry  the 
aforesaid  resolution  into  effect,  and  from  levying, 
under  or  in  virtue  of  the  Public  Health  Acts,  any 
rate  or  assessment  on  the  properties  of  the 
respondente  within  the  burgh  of  Leith,  to  be 
applied  directly  or  indirectly  in  or  towards  pay- 
ment, in  whole  or  in  part,  of  the  expenses 
incurred  by  the  appellants  in  or  connected  with 
the  opponition  by  them  to  or  in  connection  with 
the  Bill  promoted  by  the  Corporation  of  Edin- 
burgh, in  the  session  of  Parliament  1896,  for  the 
exteneion  of  the  boundaries  of  the  said  city,  and 
the  amalgamation  of  the  burghs  of  Leitii  and 
Portobello  therewith,  or  in  or  towards  payment 
of  money  borrowed  or  to  be  borrowed  by  them 
for  the  purpose  of  paying  the  said  expenses.  The 
Lord  Ordinary  (Pearson)  having  closed  the 
record  upon  the  note  and  answers,  and  heard  the 
parties  on  the  16th  July  1897,  pronounced  an 
interlocutor,  suspending  the  proceedings  com- 
plained of,  and  interdicting,  prohibiting,  and  dis- 
charging the  present  appellante  from  imposing 
and  levying,  and  from  proceeding  to  carry  out  a 
resolution  to  impose  and  levy  on  tbe  complainers, 
"  any  rate  or  assessment  on  the  properties  within 
the  said  burgh,  or  on  any  rental  or  valuation 
thereof,  to  be  applied  directly  or  indirectly  in  or 
towards  payment,  in  whole  or  in  part,  of  the 
expenses  incurred  by  the  respondente  (appellante) 
in  or  connected  with  opposition  by  them  to  or  in 
connection  with  the  Bill  promoted  by  the  Corpora- 
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tion  of  the  City  of  Edinburgh  .  .  .  or  in  or 
towards  payment  of  money  borrowed  or  to 
be  borrowed  by  them  for  the  purpose  of 
paying  said  expenses."  A  reclaiming  not^  was 
presented  to  the  Second  Division  by  the 
appellants,  when  the  court,  consisting  of  the 
Lord  Justice.  Clerk  (Macdonald),  Lord  Trayner, 
and  Lord  Moncrieff,  refused  the  note,  and 
adhered  to  the  interlocutor  of  the  Lord  Ordi- 
nary. The  appellants,  in  their  legal  capacity 
as  the  municipality  of  the  burgh  of  Leith,  con- 
stitute a  corporati'  n  or  person  capable  of  holding 
heritable  and  personal  estate,  and  of  contracting 
debts  and  obligations,  quite  independently  of  the 
position  which  they  occupy  as  trustees  for  the 
exi- cation  of  various  legal  powers  under  the 
authority  of  Parliament.  It  was  held  by 
the  First  Division  of  the  court  in  WotheV' 
njoon  and  Rope  v.  Magistrates  of  Linlithgow 
(2  Ot.  Sees.  Cas.,  drd  series,  348)  that  a 
burgh,  as  a  legal  person,  is  liable,  at  the 
instance  of  a  qualified  creditor,  to  sequestra- 
tion under  the  provisions  of  the  Bankruptcy 
(Scotland)  Act  1856.  Under  that  process  the 
whole  property  of  the  burgh,  so  far  as  alien- 
able, vests  in  the  trustee  in  the  seqaesti*ation,  who 
distributes  it  among  creditors  according  to  their 
respective  rights.  But  the  right  of  the  trustee 
in  the  sequestration  does  not  extend  to  such  statu- 
tory trusts  as  are  created  by  the  Public  Health 
Acts,  or  to  the  statutory  power  of  imposing  and 
levying  rates,  which  remain  vested,  notwithstand- 
ing the  sequestration,  in  the  municipal  corpora- 
tion of  the  burgh.  It  had  been  held  in  Hogan  v. 
WHson  and  Magistrates  of  Musselburgh  (15  Ct. 
Sess.  Cas.,  2i.d  series,  417)  that  under  the  Scotch 
Bankruptcy  Acts  prior  to  1856  a  burgh  could  not 
be  made  notour  bankrupt;  but  the  Court  of 
Session  has  finally  decided  that  it  is  competent  to 
award  sequestration,  in  the  usual  form,  of  the 
burgh  estate,  and  to  appoint  a  judicial  factor: 
(see  Be  Beck ;  Judicial  Factor  of  the  Burgh  of 
Lockmahen,  14  Ct.  Sees.  Cas.,  1st  series,  1056).  I  am 
not  surprised  that  in  the  present  cane  ttie  learned 
judges  of  the  Court  of  Session,  finding  the  apel- 
iants  possessed  of  burgh  property  sufidoieut  or 
nearly  to  meet  their  obligations,  should  have 
declined  to  allow  them  to  select  a  particular  one 
of  the  statutory  trusts  adminidterea  by  them,  and 
to  apply  the  moneys  of  the  ratepa>er8  for  the 
purpose  of  discharging  the  debt  of  the  burgh.  It 
appears  to  me  to  be  out  of  the  question  to  say 
that  heritable  property  to  the  value  of  upwardis 
of  8002.  and  a  perpetual  annuity  of  500/.  are 
insufiScient  to  enable  the  owners  to  provide  for  a 
debt  of  3500Z.  It,  on  the  other  hand,  does  not 
appear,  and  it  has  not  even  been  pleaded  in  the 
appellants'  case,  that  the  burgh  property  in  ques- 
tiou  has  been  so  dedicated  as  to  be  in  who. e  or 
in  part  inalienable.  The  annuity  of  5002.  was 
declared  by  the  Edinburgh  and  Leith  Agreement 
Act  of  1838  to  be  applicable  to  **the  municipal 
and  civil  and  other  purposes  of  the  said  town 
(Leith),  as  its  own  proper  estate,  funds,  and 
effects."  The  appellants  have  not  shown  that 
the  propeity  in  question  is  devoted  inalienably  to 
other  purposes  tban  payment  of  their  debt;  and  I 
do  not  thiuk  that  the  considerations  which  led  to 
the  decision  of  Magistrates  of  Lochmaben  v.  Beck 
(4  Ot  Sovs.  Cas.,  2nd  series,  16)  and  Kerr  v. 
Magistrates  of  Linlithgovj  (3  Ct.  Sess.  Cas.  3rd 
aeries,  370)  have  any  application  to  the  present 


case.  The  authorities  relied  on  by  the  appellants 
were  English,  and,  what  to  my  mind  is  of  more 
importance,  they  all  related  to  cases  where  the 
municipal  corporation  had  appeared  in  their 
character  of  trustcfs  to  defend  the  in^ereets  of 
a  statutory  trust  which  hdd  been  assailed.  1  have 
certainly  no  repugnance  to  the  equitable  doctrine 
that  a  tiustee  who  honestly  acts  in  defence  of  the 
trust  which  he  administers  ought  to  be  kept 
indemnis  out  of  the  funds  of  the  trust;  but  no 
English  or  other  authority  has  been  cited  to  us  in 
which  a  trustee,  who  has  incurred  costs  in  defend- 
ing himself  or  his  own  interest,  has  been  found 
entitled  to  recoup  himself  out  of  the  pocket  of  a 
cestui  que  trust.  In  the  present  case  the  Bill 
promoted  by  the  Corporation  of  the  City  of 
Edinburgh  aimed  at  the  destruction  of  the  Muni- 
cipal Corporation  of  Leith.  It  had  not  for  its 
object  the  destruction,  alteration,  or  impairment 
of  any  one  of  the  numerous  statutory  trusts 
administered  by  the  Leith  Corporation  beyond  tbe 
abolition  of  the  latter  body.  If  that  object 
were  effected,  the  ratepayers  would  have  remained 
in  the  same  position,  under  the  management;  of 
the* extended  corporation,  in  the  election  of  which 
they  would  have  had  a  voice.  I  am,  on  these 
grounds,  of  opinion  that  the  interlocutor  appealed 
from  ought  to  be  confirmed,  with  costs. 

Lord  Shand. — My  Lords :  Tour  Lordships  are 
about  to  affirm  the  decision  of  the  Second  Division 
of  the  Court  of  Session,  which  again  unanimously 
affirmed  the  judgment  of  the  Lord  Ordinary,  and, 
as  I  concur  in  the  vie^s  expressed  by  Lord 
Watson,  I  shall  content  myself  with  very  few 
observations.  Whether  it  would  have  been 
possible  for  the  appellants,  whose  existence  as  a 
town  council  was  threatened  by  the  Bill  which 
they  successfully  opposed,  to  nave  made  some 
division  of  the  expenses  incurred,  and  to  have 
framed  a  scheme  of  alteration  and  equitable  dis- 
tribution of  these  expenses,  or  part  of  these 
expenses,  by  requiring  contributions  by  way  of 
assessment  from  each  of  the  various  funds  which 
they  are  entitled  to  raise  in  respect  of  the  different 
trusts  they  administer,  and  in  this  way  to  impose 
an  assessment  to  a  small  extent  under  the  Public 
Health  Act,  as  well  as  an  assessment  of  funds 
on  the  other  trusts  and  of  the  corpoi  ation,  it  is 
not  necessary  to  consider.  I  quite  agree  that 
there  is  no  possible  grouitd  on  which  it  can  be 
successfully  maintained  that  the  whole  assess- 
ment can  be  levied  under  the  Public  Heaith 
statute.  The  existence  of  the  burgh  was  at 
stake,  for  its  absorption  into  Edinburgh  was 
proposed,  and  I  see  no  reason  to  doubt  that  the 
appellants  are  entitled  to  be  indemnified  out  o{ 
the  capital  funds  of  tbe  burgh  for  the  costn 
incurred  in  resisting  that  proposal.  I  concur, 
however,  in  thinking  that  the  appellants  were 
not  entitled  to  impose  a  rate  under  the  Public 
Health  Act  alone  for  that  object ;  for  these  costs, 
if  they  could  be  said  to  be  to  some  extent 
incidental  to  the  carrying  out  of  the  purposes  of 
tbat  Act,  wei'e  so  to  a  small  extent  only,  and, 
while  agreeing  with  the  views  of  my  noble  and 
learned  friend  and  of  your  Lordships,  1  may  add 
tbat  Lord  Trayner  has  seated  shortly  and  clearly 
the  grounds  on  which  I  am  ready  lo  rest  my 
decibion. 

Lord  Davet. — My  Lords  :  I  also  concur  in  the 
judgment  moved,  and  only  wish  to  say  that  I  do 
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not  underfitand  mj  noble  and  learned  friend  Lord 
Watson  to  impugn  the  decision  of  Sir  George 
Jeseel,  M.R.,  iu  a  case  to  which  that  deci-ion  is 
applicable.  This  case,  in  mj  opinion,  differs  in 
essential  particulars  from  that  of  The  Attorney- 
General  v.  Mayor  of  Brecon  [uhi  sup.). 

Interlocutory    appealed  from    affirmed,    and 
appeal  dismissed  vrith  costs. 

Solicitor  for  the  appellants,  /.  Kennedy,  for 
Irons,  Roberts,  and  Co.,  Leith. 

Solicitors  for  the  respondents,  Martin  and 
Leslie,  for  Torry  aud  Sim,  Edinburgh. 


May  5,  9,  and  July  27,  1899. 

(Before    the    Lobd    Chancellor    (Halsbury), 
Lords  Watson,  Shand,  and  Davbt.) 

Scott   and    others  u.  Lord   Provost   of 
Glasgow  and  others,  (a) 

ON  appeal  from  the  first  division  of  the 

COURT   of   SBSSION   IN   SCOTLAND. 

Market — Bye-laws — Market  and  Fairs  Clauses 
Act  1847  (10  i£-  11  Vict  c.  14), «.  42— Diseases  of 
Animals  Act  1894  (57  &  58  Vict.  c.  57),  s  32, 
suh-ss.  2,  3. 

Tke  respondent  corporation  established  and  carried 
on  a  public  cattle  market,  and  issued  a  bye-law 
that  the  sale  ring  in  the  market  **  shall  not  be 
used  for  private  sales,  or  for  sales  to  any  limited 
number  of  persons,  or  for  sales  in  which  any 
class  of  the  public  is  excluded  from  bidding  or 
buying.*^ 

Held,  that  such  bye-law  tocu  a  bye-law  far  **  regu- 
lating the  use  of  the  market  place,^*  within 
sect.  42  of  the  Markets  and  Fairs  Clauses  Act 
1847,  not  repugnant  to  the  general  law,  and  was 
not  ultra  viies. 

Judgment  of  the  court  below  affirmed,  Lord  Shand 
dissenting. 

This  was  an  appeal  from  a  judgment  of  the  First 
Division  of  the  Court  of  Session  in  Scot  and, 
consisting  of  the  Lord  President  (Robertson), 
Lords  Adam  and  McLaren,  L<*rd  Kinnear  dis- 
senting, who  had  affirmed  an  interlocutor  of  the 
Lord  Ordinary  (Lord  Kincairney)  pronounced  on 
the  6th  Dec.  1898. 

The  case  is  reported  in  36  Sc.  L.  Rep.  458 ;  ^nd 
1  Ct.  Sess.  Cas.  (5th  series)  665. 

The  appellants — a  body  of  cattle  and  dead-meat 
salesmen  and  "  Aethers  "  coustitutiui^  the  Glas- 
gow Fleshers'  Trade  Defence  Association — im- 
pugned the  validity  nnd  sought  reduction  of  a 
certain  bye-law  made  by  the  executive  committee 
of  the  Glasgow  local  authority,  acting  under  the 
Di^ea.^'es  of  Animals  Acts  1894  aod  1896  and  the 
Markets  and  Fairs  Clauses  Act  1847,  as  being 
ultra  vires.  The  action  arose  oat  of  an  attempt 
on  the  part  of  the  appellants  to  prevent  foreign 
cattle  being  bought  in  the  respondents'  market  by 
purchasers  on  behalf  of  co-operative  societies, 
which  undersold  the  butchers  in  the  retail  trade 

The  facts  appear  from  the  judgments  of  their 
Lordships. 

Balfour,  Q.C.  and  Shaw,  Q.C.  (both  of  the 
Scotch  Bar)  appeared  for  the  appellants. 

Haldane,  Q.C.  and  /.  /.  Cook  (of  the  Scotch 
Bar)  for  the  respondents 

(«)  Baported  by  0.  E.  Maloim,  Esq.,  B»iTi«ter-At-L«w. 


At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  lonsider  their  judgment. 

July  27. — Their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Halsbury).  •—  My 
Lords:  I  am  of  opinion  that  this  appeal  should  be 
dismissed.  The  respondents  have,  with  the  sanc- 
tion of  the  Board  of  Agriculture — without  which 
the  bye-law  in  dispute  would  have  had  no  validity 
— framed  a  bye- law  which  purports  to  be  a  bye-law 
for  the  regulation  of  the  use  of  a  certain  market 
in  which  foreign  cattle  are  sold.  The  bye-law  is  in 
these  terms:  '*1.  The  sale  rings  shidl  be  used 
only  for  public  sales  of  cattle  by  auction  on  con- 
ditions of  sale  which  shall  be  equally  applicable 
to  all  bidders  and  buyers.  The  sale  rings  shall 
not  be  used  for  privaie  sales,  or  for  sales  to  any 
limited  number  of  persons,  or  for  sales  in  which 
any  class  of  the  public  are  excluded  from  bidding 
or  buying  '*  It  is  argued  against  this  bve-law  that 
it  is  uUra  vires,  and  undoubtedly  if  tnat  can  be 
made  out  the  approval  of  the  Bosrd  of  Agricul- 
ture could  not  make  it  valid.  But  it  is  a  little 
difficult  to  see  why  a  bve-law,  made  for  the  regu- 
lation of  the  market  of  which  the  respondents  are 
the  local  authority,  is,  either  in  its  terms  on  in 
respect  of  its  substance,  outside  the  jurisdiction 
of  the  local  authority  which  is  invested  with  the 
power  and  the  duty  of  regulating  the  public 
market  in  question.  It  seems  to  me  that  the  bye- 
law,  however  expressed,  means  that  a  place  in- 
tended for  the  public  sale  of  cattle  by  auction 
shall  be  sanctioned,  and  that  the  public  aod  every 
member  of  it  shall  be  permitted  to  go  to  that 
place  and  upon  equal  terms  with  his  neighbour 
be  permitted  to  buy  and  to  have  his  bid  treated  on 
equal  terms,  so  far  as  validity  is  concerned,  with 
that  of  everyone  else.  The  opposite  contention 
appears  to  be  that  it  ought  to  be  competent  to 
the  appellants  to  exclude  any  but  a  selected  body 
of  purchasers  from  attending  the  auction  and 
bidding  at  a  sale  by  auctien,  which  is  nevertheless 
to  be  treated  as  a  public  one.  I  do  not  know 
whether  they  would  go  so  far  as  to  contend  that 
the  public  ought  not  to  be  permitted  to  enter; 
but,  in  substance,  it  would  to  my  mind  make  no 
difference  if  their  contention  did  go  so  far  as  that, 
because  if  th(*y  cannot  be  permitted  to  enter  as 
purchasers  ir  becomes  a  very  idle  distinction  to 
inquire  whether  their  physical  presence  is  actually 
excluded  when  their  right  to  enter  as  purchasers 
is  taken  away.  1  think  it  important  to  notice  that 
no  one  suggests  any  right  in  anyone  to  restrict 
their  perfect  freedom  to  sell  to  whom  they  please, 
but  what  has  been  done  is  to  regulate  the  use  of 
a  part  of  a  public  market  dedicated  to  public  sales 
by  auction  and  prevent  its  being  made  a  place  for 
private  sale  to  a  restricted  class  of  customers. 
I  am  wholly  unable  to  understand  how  it  can  be 
suggested  that  such  a  bye- law  controls  other 
sellers  or  buyers  as  to  the  conditions  upon  which 
they  shall  sell  or  buy.  What  the  bye-law  does  is 
to  prevent  a  particular  class  of  buyers  and  sellers 
from  appropriating  to  themselves  aooommodations 
intt-nded  for  the  public.  I  have  a  difficulty  in 
even  folio  *  ing  the  argument  that  the  bye-law  in 
question  purports  to  place  any  restriction  apon 
any  form  of  trade  or  free  trade.  There  is  hardly 
any  market  in  which  the  regulating  authority  does 
not  make,  and  properly  make,  some  restrictions 
as  to  what  particular  form  of    trade  shall  be 
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carried  on  at  particular  parts  of  tlie  market,  and 
it  is  impossible,  as  it  appears  to  me,  to  say  that 
sQch  re^^ations  are  not  within  both  the  words 
and  the  spirit  of  the  statute  which  authorises  the 
local  authority  to  make  such  bye- laws  as  they 
think  fit  for  regulating  the  use  of  the  market- 
piace  and  fair  and  buudings,  &c.,  therein.    Such 
bye-laws  certainly  seem  to  regulate   the  use  of 
the  market,  and,  in  order  to  show  that  they  are 
invalid,  it  seems  to  me  to  be  necessary  to  establish 
that  th*-y  are  repagnant  to  the  laws  of  that  part 
of  the  United  Kingdom  where  tbey  are  to  have 
effect.     I  cannot  follow  the  reasoning  that  in 
dealing  with  the  public  sale  by  public  auction 
there  is  anything  contrary  to  the  laws  of  Scot- 
land in  providing  that  at  a  public  auction  all  man- 
kind may  bid,  aud  that  no  auction  shall  be  held 
in  this  particudar  place  unless  it  is  so  held  that  all 
mankind  may  bid.   I  am  by  no  means  certain  that 
the  language  of  the  bye-law  is  not  unnecessarily 
diffuse,  and,  if  it  had  described  the  sa'e  rings  as 
the  place  at  which  cattle  should  be  sold  by  public 
auction,  it  would  not  have  been  quite  enough  to 
render  unlawful  the  use  of  the  sale  rings  for  any 
sales  but  those  by  public  auction,  and  such  a  sale 
as  the  appellants  insist  on  holding  would  not, 
in   my   view,    be  a   public   auction    at   all.      I 
notice  that   one   learned   Lord  (Lord  Kinnear) 
uses  the  phrase  that  the  form  of  the  bye-law  is 
one  which   appeared  to  him  to   be  "in   design 
and  purpose  a   regulation  of   the   conditions  of 
contract  and  not  of  the  use   of   the   market." 
But,  with  the  greatest  submission  to  that  learned 
Lord,  such  a   description  of   the  bye-law  seems 
to  leave  out  of   sight  that  it  is  not  the  condi- 
tions of  contract   generally,  but  such  conditions 
as  shall  restrict  tne  use  of  a  part  of  the  market 
dedicated  for  public  sales  to  a  particular  class  of 
bajers  and  sellers.    Nor  am  I  able  to  agree  with 
the  same  learned  judge,  who  points  out  that  it  is 
one  thing  to  say  that  you  may  regulate  the  use  of 
the  market-place  so  as  to  pn)vide  accommodation 
for  buyers  and  sellers,  although  your  regulations 
may  confine  the  persons  who  make  a  particular 
kind  of  contract  to  one  part  of  the  market,  and 
exclude  these  from  others  (which  the    learned 
judge  appears  to  admit  would  be  perfectly  lawful), 
but  he  adds,  '*  It  is  a  totally  different  thing  to  say 
that,  irrespective  of  all  conditions  of  accommoda- 
tion or  convenient  use,  you  may  forbid  those  who 
make  use  of  the  market  to  make  contracts,  of 
which,  on  economical  grounds,  you  do  not  approve, 
and  to  choose  their  own  ca8tx>mers."     1  agree 
entirely  with  the  learned   judge  in  sayiug  that 
what  he  puts  as  an  equivalent  of  what  is  done 
here  would  be  ultra  vires  of  those  who  attempted 
to  eoact  such  a  bve-law ;  but  my  answer  would  be 
that  the  present  bye-law  does  nothing  of  the  sort. 
What  it  does  say  is — ^you  shall  not  use  this  par- 
ticular place  for  a  public  auction  unless  it  is  a 
public  auction,  and  you  shall  not  use  it  so  as  to 
exclude  the  public  from  bidding  here  as  at  a  public 
auction*    The  truth  is,  if  one  analyses  what  is  j 
the  real  grievance,  it  appears  to  consist  in  this — 
that  the  local  authority  have  not  provided  peculiar 
accommodations  for  the  classes  who  wish  to  deal 
in  this  restrictive  way.    Whether  they  are  under 
smy  obligation  to  do  so  I  am  not  prepared  to  say, 
although  I  do  not  see  anything  in  the  statute 
vhich  creates  such  an  obligation,  but  whether  they 
are  imder  such  an  obligation  or  not  is  not  the 
question  that  arises  upon  this  appeal.    I  am  of 


opinion  that  the  local  authority  have  acted  strictly 
within  their  jurisdiction  in  regulating  this  par- 
ticular  place  in  this  market,  and  I  think  that  it 
matters  little  whether  in  the  language  they  have 
used — and  I  am  disposed  to  think  unnecessarily 
used — thpy  have  seemed  to  prescribe  the  terms 
of  a  contract.  I  think  in  substance  what  they 
have  simply  done  is  to  make  this  particular 
place  a  place  for  public  auctions  wltk  all  the 
incidents  which,  according  to  ordinary  practice, 
are  attached  to  a  public  auction,  and  to  prohibit 
its  use  for  any  other  purpc^se.  I  am  therefore 
of  opinion  that  this  appeal  ought  to  be  dis- 
missed with  costs,  and  1  move  your  Lordships 
accordingly. 

Lord  Watson  (in  his  Lordship's  absence    his 
judgment  was  read  by  Lord  Davey). — My  Lords  : 
The  respondents,  as  the  local  authority  under  the 
Cattle  Diseases  Acts  1894  and  1896,  have  esta- 
blished a  foreign  animals  wharf  at  Pointhouse, 
Glasgow,  where  all  cattle  brought  to  Scotland 
from  the  United  States  of  America  and  from 
Canada  ai'e  landed,  and  where  such  cattle  must 
be  slaughtered  within  ten  days  after  their  arrival. 
The  wharf    is  a  public  market,  and  is  the  only 
place  in  Scotland  at  which  American  and  Canadian 
cattle  are  permitted,  by  the  ordpr  of  the  Board  of 
Agriculture,  to  be  landed  and  sold.  By  sect.  32  (2) 
of  the  Contagious  Dis(-ases  Animals  Act  1894, 
there  is  incorporated  with  it  the  Markets  and 
Fairs  Clauses  Act  1847,  with  the  exception  of 
sects.  6  to  9  and  51  to  60  thereof.    By  the  42nd 
section  of  the  Act  of  1847,  the  undertakers,  who 
are  in  this  case  the  respondents,  are  {inter  alia) 
empowered  to  make  bye-laws  "  for  regulating  the 
use  of  the  market-place  and  fair,  and  the  build- 
ings, stalls,  pens,  and  standings  therein,  and  for 
preventing  nuisances  or  obstructions  therein,  or 
in  the  immediate  approaches  thereto."    They  are 
also  authorised,  from  time  to  time,  as  they  shall 
think  fit,  to  repeal  or  alter  any  such  bye-laws, 
"provided  always  that  such  bye-laws   shall  not 
be  repugnant  to  the  laws  of   that  part  of  the 
United  £[ingdom  where  the  same  are  to  have 
effect,    or    to    the    provisions,    of    this    or    the 
special  Act."  The  respondents  provided  at  Point- 
house  Wharf   certain  enclosures,  or    sale- rings, 
in  which  foreign  cattle  might   be  exposed  and 
sold  by  auction;    and    in    Aug.   1896    bye- laws 
for    the    regulation    of    these    were    prepared 
by  the  respondents,  and  were  duly  approved  by 
the  Board  of  Agriculture.    In  Aug.  1898  addi- 
tional bye-laws  for  the  management,  regulation, 
and  use  of  these  sale-rings  were  made  by  the 
respondents,  and  were  approved  and  confirmed  by 
the  Board  of  Agriculture.     By  the  first  article  of 
these  additional  bye- laws  it  was  enacted  that, 
"The  sale  rings  shall  be  used  only  for  public 
sales  of  cattle  })y  auction  on  conditions  cf  sale 
which  shall  be  equally  applicable  to  all  bidders 
and  buyers.    The  sale  rings  shall  not  be  used  for 
private  sales,  or  for  sales  to  any  limited  number 
of  persons,  or  for  sales  in  which  any  class  of  the 
public  are  excluded   from   bidding  or  buying." 
The  rest  of   the  additional  bye-laws  relate    to 
penalties  for  contravention  of  or  failure  to  observe 
the  foregoing  enactments,  and  to  the  date  at 
which  the  bye-laws  were  to  come  into  operation. 
The  appellants,  who  are  the  pursuers  of  the  action, 
are  all  members  of  the  fleshers  trade  generally  in 
Glasgow  and  its  suburbs;   and  when  buyers  of 
foreign  cattie  they  purchase  for  retail  disposal. 
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They  allege,  and  it  does  not  seem  to  be  dispnfced, 
that  they  act  as  importers,  anctioneers,  and 
buyers,  as  the  case  may  be,  of  American  and 
Canadian  cattle.  Thete  has  been  considerable 
friction  between  the  appelUnts  and  members  of 
the  same  ti*ade  with  them,  and  purchasers  on 
behalf  of  co-operative  societies,  who  make  a  prac- 
tice of  buying  imported  cattle  at  the  Pointhonse 
sales  in  order  to  supp'y  co-operative  consumers 
buying  retail  at  their  stores  at  wholesale  prices. 
The  appellants,  and  other  persons  in  the  same 
position  have  undoubtedly  the  right,  according 
to  the  law  of  Scotland,  so  long  as  they  sell  at 
their  own  mart  or  in  their  own  premises,  to  select 
the  customers  to  whom  they  will  sell ;  and, 
although  such  a  sale  would  not,  in  the  strict 
sense  of  law,  be  a  sale  by  public  auction,  they 
have  a  right  as  one  of  the  conditions  of  their 
selling  to  prescribe  the  persons,  or  class  of  persons, 
from  whom  they  are  willing  to  accept  a  bid. 
The  sole  conclusion  of  the  appellants'  action  is 
for  reduction  of  the  adnitional  bye-laws  of  1898, 
on  the  ground  that  (1)  these  bye-laws  were  illegal 
and  iknauthorised  by  statute,  aud  (2)  that  they 
were  not  duly  approved  by  tbe  Board  of  Agricul- 
ture in  terms  oi  the  statute.  The  second  ground 
of  reduction  is  not  now  insisted  in.  The  Lord 
Ordinary  repelled  both  reasons  of  reduction, 
and  assoilzied  the  respondents  with  expenses. 
On  a  reclaiming  note  to  the  First  Division  of  the 
Court,  the  Lord  President,  with  Lords  Adam  and 
McLaren,  dissentiente  Lord  Kinnear,  adhered  to 
the  interlocutor,  with  additional  expenses.  In 
my  opinion,  bye- laws  made  for  the  Pointhouse 
Wharf,  in  virtue  of  the  power  conferred  by  the 
Markets  and  Fairs  A.ct  1847,  must,  in  order  to 
their  validity,  in  the  first  place,  relate  to  the 
wharf  itself,  or  to  the  conduct  of  the  persons  who 
use  it;  and,  in  the  second  place,  must  not  be 
repugn>int  to  the  law  of  thH.t  part  of  the  United 
Kingdom  in  which  the  wharf  is  situate.  If  a  byp- 
law  ofPends  in  either  of  these  particulars  it  is 
ultra  vires  of  the  respondents  as  undertakers  of 
the  wharf,  and  cannot  derive  any  validity  from 
the  approval  of  the  Board  of  Agriculture.  Now, 
it  does  not  appear  to  me  to  admit  of  reasonable 
doubt  that  the  bye-laws  sought  to  be  reduced 
relate  to  tbe  use  of  those  portions  of  the  wharf 
which  are  designated  "  bale  riugs " ;  and  that 
the  provisions  which  they  contain  in  regard  to 
the  sale  of  cattle  in  these  rings,  by  what  is  known 
to  the  law  as  public  auction,  are  in  accordance 
with  the  law  of  Scotland.  The  appellants,  how- 
ever, contend  that  the  bye-laws  are,  in  tbe  sens') 
of  sect.  42  of  the  Market  and  Fairs  Act  1847 
repugnant  to  the  law  of  sale  which  prevails  in 
Scotland,  in  so  far  as  they  provide  that  it  shall  be 
open  to  any  member  of  the  public  present  to  bid 
for  the  cattle,  and  that  it  hhall  not  be  competent 
for  the  seder  to  use  the  sale  ring  **  for  sales  in 
which  any  class  of  the  public  are  excluded  from 
bidding  or  buying."  The  gravamen  of  the  appel- 
lants' complaint,  when  closely  exauiined,  resolves 
into  the  objection,  not  that  the  additional  bye- 
lavirs  perse  are  necessarily  repugnant  to  the  public 
law,  but  that  they  are  repugnant  so  long  as  no 
provision  is  made  at  the  wharf  for  enabling  the 
seller  to  dispose  of  his  foreign  cattle  to  any  class 
of  purchasers  whom  he  may  select,  who  alone 
(^bali  be  entitled  to  bid,  he  undertaking  to  sell  to 
tliH  member  of  that  class  who  makes  the  highest 
olfer.    If  suitable  accommodation  were  provided, 


in  which  the  ezposers  of  foreign  cattle  wp/e 
permitted  by  the  bye-laws  to  sell  to  the  highest 
bidder  of  a  circle  at  customers  not  representing 
the  public,  bat  selected  by  the  ezposers  them- 
selves, the  objection  of  the  appellants  would 
disappear.  Accordingly,  the  real  question  at  issue 
between  the  parties  appears  to  me  to  come  to 
this.  Do  the  Cattle  Diseases  Acts  of  1894  and 
1896,  or  the  Market  and  Fairs  Act  1847,  either 
directly  or  by  implication,  impose  upon  tbe  re- 
spondents tbe  duty  of  providing  accommodation 
at  the  landing  whai*f ,  in  which  each  importer  of 
American  or  Canadian  cattle  can  sell,  not  by 
public  auction,  but  by  auction  upon  the  same 
terms  and  conditions,  in  so  far  as  regards  the 
persons  or  class  of  persons  entitled  to  purchase 
which  he  could  lawfully  impose  in  the  case  of  a 
sale  upon  his  O'vn  premises?  In  the  Cattle 
Diseases  Act  there  is  not  a  word  to  suggest  that 
any  such  duty  is  incumbent  upon  the  undertakers ; 
and  I  am  of  opinion  that  the  provisions  of  the 
Act  of  1^7,  to  the  effect  that  the  bye-laws  or 
regulations  of  the  market  must  not  be  repugnant 
to  public  law,  cannot  be  reasonably  construed 
as  imposing  upon  the  undertakers  the  duty 
of  establishing  sale  rings  for  cattle  in  which 
each  individual  importer  can  sell  by  auction 
to  a  class  of  customers  or  bidders  selected  by 
him.  On  these  grounds  I  am  of  opinion  that 
the  judgment  appealed  agunst  ought  to  be 
affirmed. 

Lord  Datbt. — My  Lords :  I  must  admit  that  I 
have  felt  some  hesitation  in  this  case,  but  I  have 
come  to  a  clear  conclusion  that  the  judgment 
oueht  to  be  affirmed.  No  doubt  the  principle 
laid  down  in  Lord  Kinnear's  opinion,  and  relied 
on  by  Mr.  Balfour,  is  a  perfectly  sound  and  impor- 
tant one — ^viz.,  that  the  power  of  making  bye-biws 
intrusted  to  a  municipal  or  other  public  authority 
is  so  given  for  the  purpose  onlv  of  better  enabling 
them  to  perform  their  general  duties,  and  ou^ht 
not  to  D")  used  for  any  collateral  or  outside 
purpose.  And  I  avree  tbat  it  is  not  the  office  of 
the  market  authority  to  make  bye- laws  for  the 
purpose  of  advocating  or  supporting  particular 
views  of  public  policy  nr  economics.  But  I  do 
not  think  that  the  bye- law  complained  of  is  really 
open  to  objection  on  that  score.  It  is  a  little 
difficult  to  put  into  formal  or  precise  language 
exactly  what  it  is  that  the  pursuers  and  appellants 
complain  of,  and  which  is  said  to  be  uUra  vires. 
When  you  examine  their  complaint  I  think  it  will 
be  found  to  be  that  facilities  are  not  provided  for 
them  for  the  purpose  of  carrying  on  their  business 
in  the  limited  and  peculiar  mann^^r  which  at 
present  they  find  it  their  interest  to  adopt.  The 
nrnt  question,  therefore,  is  whether  there  is  any 
duty  on  the  respondents  to  provide  such  facilities; 
and,  secondly,  if  there  be,  whether  the  bye-law 
contains  anything  in  conflict  with  the  performance 
of  such  a  duty.  Now,  I  can  only  say  that  for 
myself  I  am  not  aware  of  any  duty  in  a  market 
authority  to  provide  special  facilities  for  every 
trader  who  chooses  to  sell  to  a  select  and  limited 
class  of  customers  in  carrying  on  his  business  in 
that  manner,  and  I  can  find  nothing  to  that  effect 
in  the  ^cts  of  Parliament  which  have  been 
referi*ed  to.  The  duty  of  the  market  authority,  as 
was  Slid  by  Littledale,  J.  in  the  Islington  Market 
case  {Be  Islington  Market  BiU,  3  CI.  &  F.  513)  is 
to  keep  the  market  open  for  the  accommodation 
of  the  public  who  wish  to  buy  or  sell  there.    But 
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there  is  no^  in  myophdon,  anyobligaiion  to  provide 
facilities  for  enabling  particular  members  of  the 
public  to  carry  on  their  business  in  any  special  or 
unusual  manner.  Mr.  Balfour  said  in  the  course 
of  his  argument  that  his  clients  were  practically 
excluded  from  the  market.  This  is,  in  my  opinion, 
a  fallacy,  and  a  very  common  one.  Persons  are 
not  excluded  from  the  benefits  provided  for  the 
public  because,  for  good  or  bad  reasons,  they  do 
not  choose  to  avail  themselves  of  those  benefits 
on  the  terms  on  which  they  are  offered  to  the 
public  generally.  I  therefore  come  to  the  conclu- 
sion that  there  is  no  duty  in  the  market  authority 
to  provide  facilities  for  every  special  mode  of 
dealing,  although  the  same  may  be  perfectly 
lawfuL  The  real  complaint  against  the  bye-law 
is  that  it  does  not  go  far  enough,  but  that  does 
not  make  it  ultra  vires.  As  was  observed  in  the 
course  of  the  argument,  the  words  ''  on  conditions 
of  sale  which  shall  be  equally  applicable  to  all 
bidders  and  buyers,*'  and  the  woros  "  or  for  sales 
to  any  limited  number  of  persons,  or  for  sales  in 
which  any  class  of  the  puolic  are  excluded  from 
bidding  or  buying,"  might  just  as  well  have 
been  left  out,  as  they  wld  nothing  to  what  is 
included  in  the  expression  ''public  sales  by 
auction."  It  would  then  stand  thus :  **  The  sale 
rings  shall  be  used  only  for  public  sales  of 
cattle  by  public  auction.  The  sale  rinss  shall 
not  be  used  for  private  sales."  No  objection 
could  have  been  taken  to  the  validity  of  a  bve- 
law  in  that  form.  It  must  be  within  their  com- 
petence to  reserve  a  p^ace  for  public  sales  by 
auction,  and  that  is  really  the  only  question  before 
your  Lordships  in  this  appeal.  Tne  addition  of 
the  words  which  I  have  omitted  do  not  seem 
to  me  to  add  anything  to  the  sense  of  the  bve- 
law,  though  they  have  unfortunately  given  occasion 
for  the  a*-gument  that  has  been  addressed  to  us. 
Indeed.  I  should  myself  have  come  to  the  same 
conclasion  on  the  earlier  bye-law,  for  I  should 
understand  "  sales  by  auction  "  in  a  bye- law  m»de 
by  a  market  authority  to  mean  sales  by  auction 
to  which  all  members  of  the  public  are  admitted 
to  bid.  It  is  not  necessary  to  express  any  opinion 
whether,  oonsi«tently  with  their  duties  to  the 
public,  the  market  authority  could  have  provided 
for  Rales  by  auction  from  which  a  certain  portion 
of  the  public  were  excluded. 

Lord  Shand  delivered  a  lengthy  dissenting 
judgment. 

Interlocutor  appealed  from  affirmed,  and  ap- 
peal dUmiased  with  costs. 

Solicitors  for  the  appellants,  A.  and  W.  Beve- 
t^e,  for  /.  and  D.  T.  Colquhoun,  Glasgow,  and 
/.  Gordon  Mason,  Edinburgh. 

Solicitors  for  the  respondents.  Martin  and 
Leslie,  for  Simpson  and  Marwick,  Edinburgh. 


March  23,  24,  and  Aug.  3, 1899. 

(Before  the  Lo&D  Chancbllob  (Halsbury),  Lords 
Watson,    Magnaohtbn,    and    Mo&bis.) 

Smith  and  othbbs  v.  Richmond,  (a) 

ON  AFPBAL   FBOM    THE   COTJBT   OP   APPEAL  IN 

ENGLAND. 

Bating  —  Market  garden  —  Qlasshousea — *'  Agri- 
cultural  land  "  —  *'  Buildings  "  —  Agricultural 
Bates  Act  1896  (59  &  60  Vict.  c.  16),  ss.  3,  9. 

According  to  the  true  construction  of  the  Agri- 
cultural Bates  Act  1896^,  glasshouses  in  or  on  a 
market  garden  are  buildings,  and  must  be  rated 
as  buildings,  not  as  agricultural  land. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lindley,  M.R.  and  Rigby,  L.J., 
Williams,  L.J.  dissenting),  reported  in  78  L.  T. 
Rep.  174 ;  (1898)  1  Q.  B.  683,  who  had  reversed 
a  judgmenti  of  the  Queen's  Bench  Division 
(Collins.  J.,  Ridley,  J.  dissenting),  reported  in  77 
L.  T.  Rep.  161,  upon  a  case  stated  oy  the  West 
Sussex  Quarter  Sessions. 

The  case  raised  a  question  under  the  Agri- 
cultural Rates  Act  1896,  namely,  whether  the 
ground  covered  by  glasshouses  or  greenhouses  in 
a  market  garden  was  entitled  to  the  benefit  of  the 
Act,  sect.  1  of  which  makes  the  occupier  of 
agricultural  land  in  England  liable,  in  the  case  of 
every  rate  to  which  the  Act  applies,  to  pay  one- 
half  only  of  the  rate  in  the  pound  payable  in 
respect  of  buildings  or  other  hereditaments. 

By  sect.  9  of  the  Act : 

The  expression  **  agriooltoral  land  "  means  any  land 
used  as  arable,  meadow,  or  pasture  ground  only,  oottage 
gArdena  exceeding  one  quarter  of  an  acre,  market  gardens, 
nursery  gronnds,  orohards,  or  allotments,  bat  does  not 
inolade  land  ooenpied  togfether  with  a  house  as  a  park, 
gardens  other  thiui  as  aforesaid,  pleasure  grounds,  or 
any  land  kept  or  preserved  mainly  or  exolneiyely  for 
purposes  of  sport  or  recreation,  or  land  used  as  a  race 
course. 

The  same  definition  is  incorporated  with  and 
set  out  in  art.  1  of  the  Agi-icultural  Rates  Order 
1896  issued  by  the  Local  Government  Board 
and  having  statutory  effect.  The  appellants,  the 
overseers  of  the  parish  of  Worthing,  had  in  the 
case  of  certain  hereditaments,  consisting  of  land 
partly  covered  by  glasshouses,  inserted  the  gross 
estimated  rental  and  rateable  value  of  the  whole 
of  such  hereditaments  under  the  description  of 
agricultural  land.  The  assessment  committee,  on 
the  objection  of  the  surveyor  of  taxes,  decided 
that  land  so  covered  was  not  entitled  to  the 
exemption.  The  appellants  appealed  to  quarter 
sessions,  and  on  the  nearing  of  the  appeal  it  was 
agreed,  inasmuch  as  the  hereditaments  included 
in  the  notice  of  appeal  were  practically  identical 
in  character,  to  take  the  hereditament  of  Robert 
Piper,  numbered  140  in  the  notice,  as  a  test  case 
for  the  purposes  of  the  appeal.  The  facts,  which 
were  agreed  upon,  are  set  out  in  the  judgment  of 
the  Lord  Chancellor. 

In  the  overseers'  statement  the  property  was 
described  as  "market  gardens  and  nursery 
grounds,"  of  the  gross  estimated  rental  of 
662Z.  198.  6d.,  and  of  the  rateable  value  of  4311.  5s. 
It  was  entered  under  "agricultural  land,"  and 
no  estimate  was  given  of  the  buildings  and  other 
hereditaments.     The  Court  of  Quarter  Sessions 

(a)  Reported  by  C.  £.  Maldsh,  Esq.,  Barrister-at-Law. 
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allowed  the  appellants*  appeal.  A  case  was  then 
stated  for  the  Divisional  Ooart,  which  was  di- 
vided in  opinion.  Judscment  was  )?iven  on  the  . 
2nd  Aug.  1897  by  Collins,  J.  in  favour  of  the 
appellants,  and  by  Ridl-y,  J.  for  the  Crown, 
repreeeoted  by  the  respondent,  the  surveyor  of 
taxes,  and  the  order  of  quarter  sessions  was 
affirmed.  The  respondent  appealed,  and  the  judg- 
ment was  reversed,  as  above  mentioned. 

Asquith,  Q.C.  and  Clavell  Salter  appeared  for 
the  appeUants,  and  relied  on 

Purser  ▼.  Local   Board  of  Health  for  Worthing^  56 

L.  T.  Eep  447  :  18  Q.  B.  Div.  818  ; 
London  and  North-Weetern  Railtoay  Company  v. 

Llandudno  Improvement  Comm^isaionerSf  75  L.  T. 

Bep.  659;  (1897)  1  Q.  B.  287. 

The  Attorney- General  (Sir  R.  Webster,  Q.C.) 
8,  H.  Day,  and  A.  H.  Trevor,  for  the  respondent, 
supported  the  judgment  of  the  Court  of  Appeal. 

Asquith,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Attg,  3.— Their  Lordships  gave  judgment  as 
follows : 

The  Lord  Chancbllob  (Halsbury).  —  My 
Lords:  This  appeal  raises  the  question  what  is 
meant  by  the  words  "  occupier  of  agricultural 
land  '*  in  59  &  60  Vict.  c.  16.  Apart  from  the 
provisions  of  the  statute  in  question,  the  word 
"  land  "  would  be  variously  understood  by  different 
persons.  To  a  farmer  the  word  "  Ian  1 "  would 
not  mean  his  farm  bulldins^s;  to  a  lawyer  the 
word  would  include  everything  that  was  upon 
the  land,  fixed  immovably  upon  it ;  but  the  statute 
has  given  an  interpretation  clause,  and  has  also 
in.  the  enacting  clause  itself  pointed  out  not 
obscurely  with  what  subject-matter  it  was  dealing. 
The  very  enacting  part  of  it  gives  the  antithesis 
between  land  and  buildincrs,  since  the  relief  the 
occupier  is  to  get  is  that  he  is  to  be  liable  in  the 
case  of  every  rate  to  which  the  Act  applies,  "  to 
pay  one  half  only  of  the  rate  in  the  pound 
payable  in  respect  of  buildings  and  other  here- 
ditaments." Now  the  special  case  here  finds 
that  "the  land"  sought  to  be  treated  as  agri- 
cultural land  is  of  the  character  described  in 
the  14th  paragraph  of  the  case  as  agreed  to. 
**  The  said  Robert  Piper  was  a  grower  of  fruit, 
vegetables,  and  flowers  at  Worthing,  and  described 
himself,  and  was  commonly  known,  as  a  market 
gardener  and  nurseryman.  He  was  the  owner  and 
occupier  of  a  piece  of  land  rather  more  than  four 
a  'vea  in  extent  on  which  fifty-seven  glasshouses 
or  greenhouses  of  various  sizes  were  erected ;  the 
houses  were  used  by  the  appe'lant  for  the  purpose 
of  growing  tomatoes,  cucumbers,  and  grapes,  and 
to  a  smaller  extent  other  vegetables  for  tne  pur- 
pose of  sale.  The  plants  and  crops  grown  therein 
were  watered  and  neated  by  artificial  m*>ans,  and 
grown  upon  soil  placed  upon  prepared  beds  inside 
the  houj-e^,  and  matured  much  earlier  than  in  the 
open  grou'id.  The  vines  are  planted  inside  the 
houses  and  the  roots  run  partly  in  the  soil  under 
the  houses  and  partly  pass  through  the  apertures 
ill  the  walls  into  the  soil  outside.  Fifty -one  of 
the  glasshouses  are  thus  used  for  growing  vines, 
la  the  cucumber  houses  (which  are  six  out  of  the 
fit'ty-Reven  houses)  there  are,  inside  the  houseSt 
dicdrf  brick  walls  supporting  corrugated  iron  sheets^ 
upon  which  sheets  earth,  taken  from  the  other  parts 


of  the  nursery  ground,  is  placed.  In  this  earth,  so 
placed  upon  the  iron  sheets,  the  cucumber  plants 
are  planted.  Beneath  the  iron  sheets,  and  between 
them  and  the  ground,  there  are  h^ water  pipes. 
The  area  actuaUy  occupied  by  the  fifty -seven  houses 
is  rather  more  than  two  acres,  the  rest  {rather 
more  than  two  acres)  consists  merely  of  vine  borders, 
paths,  and  the  stoke  holes.  The  whole  of  the  houses 
were  Jmilt  upon  dwarf  briclc  walls  like  an  ordinary 
greenhouse,**  I  have  emphasised  some  parts  of 
this  description,  but  it  is  extraordinary  that  any 
claim  should  be  made  that  what  is  here  described 
is  agricultural  land.  It  would  be  quite  as  reason- 
able to  assert  that  any  building,  however  solid 
and  substantial,  used  for  agricultural  purposes 
was  agricultoral  land,  because  to  a  lawyer  land 
would  include  it,  and  as  its  use  was  agricultural, 
it,  therefore,  became  agricultural  land  within  the 
meaning  of  the  Act.  I  agree  with  the  Master  of  the 
Rolls  that  the  terms  "land"  and  *' buildings  "in 
this  Act  are  mutually  exclusive  of  each  other.  I 
must  say  that  I  feel  no  difficulty  in  applying  the 
interpretation  clause  to  the  construction  of  the 
Act,  which  seems  very  plain.  A  market  garden  or  a 
nursery  ground  may,  as  part  of  it,  have  agrical- 
tnral  land,  and  if  such  part  is  used  a^  arable, 
meadow,  or  pasture  ground  only  it  will  not  forfeit 
its  claim  to  relief  because  it  forms  part  of  such  as 
industry,  but  in  what  sense  can  these  buildings  be 
described  as  arable,  meadow,  or  pasture?  They 
are  buildings  and  not  agricultural  land  at  all.  I 
am  very  clearly  of  opinion  that  this  appeal  ought 
to  be  dismissed  with  costs,  and  I  move  your  Lord- 
ships accordingly. 

Lord  Watson. — My  Lords:  I  have  done  my 
best  to  examine  the  statute  in  question,  and  I 
have  been  quite  unable  to  arrive  at  any  result 
other  than  that  which  is  embodied  in  the  judg- 
ment appealed  from.  I  agree  with  all  the  observa- 
tions of  the  Master  of  the  Rolls  and  with  the  brief 
but  cogent  reasoning  of  my  noble  and  ledrned 
friend  on  the  woolsack. 

Lord  Ma.cn AOHTSN  and  Lord  Morris  con- 
curred. 

Judgm,ent  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

S  licitor  for  the  appellants,  Herbert  B.  Bell. 
Solicitor  for  the  respond*- nt,^.  C,  Qore,  Solicitor 
of  Inland  Revenue. 
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Reg.  V,  Nicholson  and  others.  Justices  of 
Bolton  ;  Reo.  v,  Grvenhalgh  and  others. 
Justices  of  Bolton  ;  Ex  parte  Bambbr  and 
others,  (a) 

Licensing  Acts — Removal  of  licence — Notices — 
Certiorari — Persons  aggrieved — 9  Geo.  4,  c.  61, 
8.  14—32  &  33  Vict,  e.  27,  s,  7—35  &  36  Viet, 
c.  94,  s.  40. 

The  notices  prescribed  by  the  Alehouse  Act  1828 

(a)  Reported  by  J.  H.  Williams,  Egq.,  Barristor-at-Lftw. 
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(9  (?eo.  4,  e.  61),  s,  14»  <u  modified  in  form  by 
the  Wine  and  Beerhouse  Act  1869  (32  &  33  Vict 
c.  27),  8. 7,  are  the  necesea/ry  and  sufficient  notices 
to  be  given  of  an  application  for  rem^yval  of  a 
licence. 

The  tenant  of  a  licensed  house  about  to  be  pulled 
down  for  tne  improvement  of  a  street  apotied  to 
justices  in  special  session  for  a  removed  of  his 
licence  to  H,,  a  house  theretofore  unlicensed.  On 
a  Sunday  nine  days  before  the  special  session 
he  affixed  on  the  door  of  H.,  and  of  the  church 
of  the  parish  in  which  H,  was  situate,  a  notice 
of  inierUion  to  apply  for  the  rem,oval,  and  served 
copies  of  this  notice,  one  upon  an  overseer  of 
the  poor  and  another  upon  the  superintendent 
of  police,  as  directed  by  the  Alehouse  Act  1828, 
«.  14.  The  notice  stated  all  the  particulars 
required  by  the  Wine  and  Beerhouse  Act  1869, 
s.  7,  but  tne  provisions  of  that  section  and  of 
the  Intoxicating  Liquor  (Licensina)  Act  187^, 
s,  40,  were  not  further  complied  with.  Certain 
persons  living  within  440  yards  of  H.  obtained  a 
rule  for  a  certiorari  to  quash  this  licence  on  the 
ground  thai  the  notices  prescribed  by  the  Wine 
and  Beerhouse  Act  1869,  s.  7,  and  the  Intoxi- 
cating Liquor  (Licensing)  Act  1872,  s.  40,  had 
not  been  given. 

Held,  that  all  necessary  notices  had  been  given, 
and  that  the  prosecutors  were  not  persons 
aggrieved,  Bute  for  certiorari  discharged  on 
those  grounds. 

This  was  an  appeal  from  an  order  of  a  divisional 
court  discharging  a  mle  nisi  for  a  mandamus  to 
justioeB  commanding  them  to  hear  and  determine 
aooordinff  to  the  statutes  in  that  behalf  the  appli- 
cation oi  James  Paislej  for  a  removal  of  nis 
ioence.  There  was  also  an  application  to  the 
Court  of  Appeal  to  make  absolute  a  rule  nisi  for 
a  certiorari  obtained  in  that  court,  after  being 
refused  in  the  Divisional  Courr,  to  bring  up  the 
licence  which  had  been  granted  into  the  Oourt  of 
Appeal  for  the  purpose  of  having  it  quashed. 
Th«  grounds  of  lx>th  proceedings  were  that  the 
proper  notices  had  not  been  given  of  the  applica- 
tion for  removal  of  the  licence. 

The  Alehouse  Act  1828  (9  Geo.  4,  o.  61),  s.  14, 
provides  that 

If  any  person  dnly  lioensed  under  this  Aot  shall  (before 
the  expiration  of  snob  lioenoe)  die,  or  shall  be,  by  siok- 
ness  or  other  infirmity,  rendered  incapable  of  keeping  an 
inn,  or  shall  beoome  bankrupt,  or  shall  take  the  benefit 
of  any  Aot  for  the  relief  of  insolvent  debtors;  or  if 
any  person  so  lioensed,  or  the  heirs,  exeoators,  adminis- 
itators,  or  assigns  of  any  person  so  lioensed,  shall  remove 
from  or  yield  up  the  possession  of  the  house  speoified  in 
such  lioenoe ;  or  if  the  ooonpier  of  any  snoh  hoose,  being 
aboat  to  qoit  the  same,  shall  have  wilf ally  omitted,  or 
shall  have  neglected  to  apply,  at  the  general  annual 
lioensing  meeting,  or  at  any  ad jonmment  thereof,  for  a 
lioenoe  to  oontinne  to  sell  exoisable  liquors  by  retail,  to 
be  drank  or  consumed  in  suoh  house ;  or  if  any  house, 
being  kept  as  an  inn  by  any  person  duly  lioensed  as  afore- 
said, shaJl  be  or  be  about  to  be  pulled  down  or  oooupied 
under  the  provisions  of  any  Aot  for  the  improvement  of 
the  highways  or  for  any  other  publio  purpose ;  or  shall 
be,  by  fire,  tempest,  or  other  unforeseen  and  unavoidable 
calamity,  rendered  unfit  for  the  reception  of  travellers 
or  for  the  other  legal  purposes  of  an  inn ;  it  shall  be 
lawful  for  the  justices  assembled  as  aforesaid  at  a 
special  aession,  holden  under  the  authority  of  this 
^st,  for  the  division  or  place  in  which  the  house 
so  kept  or  having  been  kept  shall  be  situate,  in 
■soy  one  of  the  aboTC-mentioned  oases,  and  in  suoh 

Mag.  Oas.— Vol.  XIX. 


cases  only,  to  grant  to  the  heirs,  executors,  or  adminis- 
trators of  the  person  so  dying,  or  to  the  aasigns  of 
such  person  becoming  incapable  of  keeping  an  inn,  or  to 
the  assignee  or  assignees  of  such  bankrupt  or  in- 
solvent, or  to  any  new  tenant  or  occupier  of  any  house 
having  so  become  unoocapied,  or  to  any  person  to  whom 
such  heirs,  executors,  administrators,  or  assigns  shall  by 
sale  or  otherwise  have  bond,  fide  oonvejed  or  otherwise 
made  over  his  or  their  interest  in  the  occupation  and 
keeping  of  such  house,  a  hoence  to  sell  excisable  liquors 
by  retail,  to  be  drunk  or  consumed  in  suoh  house,  or  the 
premises  thereunto  belonging ;  or  to  grant  to  the  person 
whose  houae  shall  as  aforesaid  have  been  or  shall  be 
about  to  be  pulled  down  or  occupied  for  the  improvement 
of  the  highways,  or  for  any  other  public  purpose,  or  have 
become  unfit  for  the  reception  of  travellers,  or  for  the 
other  legal  purposes  of  an  ion,  and  who  shall  open  and 
keep  as  an  inn  some  other  fit  and  convenient  house,  a 
licence  to  sell  excisable  liquors  by  retail  to  be  drunk  or 
oomsumed  therein ;  provided  always,  that  every  such 
licence  shall  continue  in  force  only  from  the  day  on 
which  it  shall  be  granted  until  the  fifth  day  of  April  or 
the  tenth  day  of  October  then  next  ensuing,  as  the  case 
may  be ;  provided  also,  that  every  person  intending  to 
apply*  in  any  of  the  above-mentioned  oases,  at  any  suoh 
special  session  for  a  licence  to  sell  excisable  liquors  by 
retail,  to  be  drunk  or  consumed  in  a  house  or  premises 
thereunto  belonging,  in  which  excisable  liquors  shall  not 
have  been  sold  by  retail,  to  be  dnmk  or  consumed  on  the 
premises,  by  virtue  of  a  licence  granted  at  the  general 
annual  lioensing  meeting  next  before  such  special  session, 
shall,  on  some  one  Sunday  within  six  weeks  next  before 
such  special  session  at  some  time  between  the  hours  of 
ten  in  the  forenoon  and  four  in  the  afternoon,  affix  or 
caused  to  be  affixed  on  the  door  of  suoh  house,  and  on 
the  door  of  the  church  or  chapel  of  the  parish  or  plaoe  in 
which  such  house  shall  be  situate,  and  where  there  shall 
be  no  church  or  ohapel,  on  some  other  publio  and  con- 
spicuous place  within  such  parish  or  plaoe  suoh  and  the 
like  notice  as  is  hereinbefore  directed  to  be  affixed  by 
every  person  intending  to  apply  at  the  general  annual 
lioensiog  meeting  for  a  licence  to  sell  excisable  liquors 
by  retail,  to  be  drunk  or  oonsumed  in  a  house  not  there- 
tofore kept  as  an  inn,  and  shall  in  like  manner  serve 
copies  of  suoh  notioe  on  one  of  the  overseers  of  the  poor 
and  on  cue  of  the  constables  or  other  peace  officers  of 
suoh  parish  or  place. 

Sect.  10.  Every  person  intending  to  apply  for  a  licence 
to  sell  excisable  liquor  by  retail,  to  be  drunk  or  con- 
sumed in  any  house  not  theretofore  kept  as  an  inn,  shall 
affix  or  cause  to  be  affixed  a  notioe  on  the  door  of  such 
house  and  on  the  door  of  the  church  or  chapel  of  the 
parish  or  place  in  which  such  house  shall  be  situate, 
and  where  there  shall  be  no  church  or  ohapel,  on  some 
other  publio  and  conspicuous  plaoe  within  suoh  parish 
or  place,  on  three  several  Sundays  between  the  first  day 
of  January  and  the  last  day  of  February  in  the  oounties 
of  Middlesex  and  Surrey,  and  elsewhere  between  the  first 
day  of  June  and  the  last  day  of  July,  at  some  time 
between  the  hours  of  ten  in  the  forenoon  and  four  in  the 
afternoon,  and  shall  serve  a  copy  of  such  notice  upon 
one  of  the  overseers  of  the  poor  and  upon  one  of  the  con- 
stables or  other  peace  officers  of  the  said  parish  or  plaoe 
within  the  month  of  February  within  the  oounties  of 
Middlesex  and  Surrey,  and  eltcwhere  within  the  month 
of  July,  prior  to  the  general  annual  lioensing  meeting ; 
and  every  suoh  notioe,  and  the  copies  thereof,  shall  be 
written  in  a  fair  and  legible  hand,  or  printed,  and  shall 
be  aooording  to  the  form  in  the  schedule  hereunto 
annexed,  marked  A,  and  shall  be  signed  by  the  party 
intending  to  make  such  application,  or  by  his  agent 
thereunto  authorised,  and  shall  set  forth  the  situation  of 
the  house  in  a  true  and  particular  manner,  and  the 
Christian  and  surname  of  the  party  applying,  together 
with  the  place  of  his  residence,  and  his  trade  or  calling, 
during  the  six  months  previous  to  the  time  of  serving 
suoh  notice,  and  his  intention  to  apply  for  a  licence  to 
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sell  ezciBable  liquor  by  retail,  to  be  drunk  or  oonBumed 
in  snoh  house  or  premises. 

By  the  Intoxicating  Liquor  (Licensing)  Act 
1872  (35  &  36  Yict.  c.  94),  s.  75.  sect.  10  of  the 
Alehouse  Act  1828  (9  Geo.  4,  c.  61)  was  repealed. 

The  Intoxicating  Liquor  (Licensing)  Act  1872 
(35  &  36  Vict.  c.  94)  enacts : 

Sect.  40.  Every  person  intending  to  apply  for  a  new 
lioenoe  or  to  apply  for  the  transfer  of  a  licence  shall 
publish  notice  of  such  application  as  follows ;  that  is  to 
say :  (1)  In  the  case  of  a  new  licence  he  shall  cause 
notice  thereof  to  be  given  and  to  be  affixed  and  main- 
tained in  manner  directed  by  section  seven  of  the 
Wine  and  Beerhouse  Act  1869  and  any  enactment 
amending  the  same,  and  shall  advertise  such  notice  in 
some  paper  circulating  in  the  place  in  which  the  pre- 
mises to  which  the  notice  relates  are  situate  on  some 
day  not  more  than  four  and  not  less  than  two  weeks 
before  the  proposed  application,  and  on  such  day  or  days 
if  any  as  may  be  from  time  to  time  fixed  by  the  licensing 
justices.  (2)  In  the  case  of  the  transfer  of  a  licence  he 
shall  fourteen  days  prior  to  one  of  the  special  sessions 
appointed  by  the  justices  for  granting  transfers  of  such 
licences  serve  a  notice  of  his  intention  to  transfer  the 
same  upon  one  of  the  overseers  of  the  parish,  township, 
or  place  in  which  the  premises  in  respect  of  which  his 
application  is  to  be  made  are  situate,  and  on  the  super- 
intendent of  police  of  the  district.  This  notice  shall  be 
signed  by  the  applicant  or  by  his  authorised  agent,  and 
shall  set  forth  the  name  of  the  person  to  whom  it  is 
intended  that  such  licence  shall  be  transferred,  together 
with  the  place  of  his  residence  and  his  trade  or  calling 
during  the  six  months  preceding  the  time  of  serving  such 
notice.  (3)  Any  licence  may  be  authenticated  in  manner 
in  which  a  certificate  may  be  authenticated  in  pursuance 
of  sub-section  four  of  the  Wine  and  Beerhouse  Act 
Amendment  Act  1870  and  the  provisions  of  the  said 
sub-section  shall  apply  accordingly.  Provided  that 
notwithstanding  anything  in  this  Act  contained  notices 
in  respect  of  all  applications  for  new  licences  to  be 
granted  at  any  general  annual  licensing  meeting  or 
adjournment  thereof  held  between  the  twentieth  of 
August  and  the  end  of  September  in  the  year  one 
thousand  eight  hundred  and  seventy-two  shall  be  given 
as  if  this  Act  had  not  passed.  The  provisions  of  this 
section  as  to  notices  shall  extend  to  all  cases  where 
under  the  Intoxicating  Liquors  Act  1828  notices  are 
required  to  be  served  in  a  like  form  to  or  in  the  same 
manner  as  notices  for  new  licences. 

Sect.  74.  *'  A  new  licence  "  means  a  licence  granted  at 
a  general  annual  licensing  meetiDg  in  respect  of  premises 
not  theretofore  licensed  for  the  sale  of  intoxicating 
liquors.  ..."  The  transfer  of  a  licence  "  means  a 
transfer  made  in  special  sessions  in  exercise  of  the 
power  granted  to  justices  by  the  fourth  section  of  the 
said  Act  of  the  ninth  year  of  the  reign  of  King  George 
the  Fourth,  chapter  sixty -one,  intituled  "An  Act  to 
regulate  granting  of  licences  to  keepers  of  inns,  ale- 
houses, and  victualling  houses  in  England." 

The  Wine  and  Beerhouse  Act  1869  (32  &  33 
Yict.  c.  27)  enacts : 

Sect.  7.  Every  person  intending  to  apply  to  the  jus- 
tices for  a  certificate  under  this  Act  shall,  twenly-one 
days  at  least  before  he  applies,  give  notice  in  writing  of 
his  intention  to  one  of  the  overseers  of  the  parish,  town- 
ship, or  place  in  which  the  house  or  shop  in  respect  of 
which  his  applic«tion  is  to  be  made  is  situate,  and  to 
some  constable  or  i>eace  officer  acting  within  such 
parish,  township,  or  place,  and  shall  in  euoh  notice  set 
forth  his  name  and  address,  and  a  description  of  the 
licence  or  licences  for  which  he  intends  to  apply,  and 
of  the  situation  6t  the  house  or  ehop  in  respect  of 
which  the  application  is  to  be  made;  and  in  the  case 
of  a  house  or  shop  not  theretofore  licensed  for  the 
sale  by  retail  of  beer,  cider,  or  wine,  such  person  shall 


also  within  the  space  of  twenty-eight  days  before  saoh 
application  is  made  cause  a  like  notice  to  be  affixed  and 
maintained  between  the  hours  of  ten  in  the  morning  and 
five  in  the  afternoon  of  two  consecutive  Sundays  on  the 
door  of  such  house  or  shop,  and  on  the  principal  door  or 
on  one  of  the  doors  of  the  church  or  chapel  of  the  parish 
or  place  in  which  such  house  or  shop  is  situate,  or,  if 
there  be  no  such  church  or  chapel,  on  some  other  public 
and  conspicuous  place  within  such  parish  or  plaoe. 
Where  application  is  made  to  the  justices  for  the  grant 
of  a  certificate  under  this  Act  by  way  of  renewal  only, 
notice  in  pursuance  of  this  section  shall  not  be  requisite. 

One  James  Paisley,  a  licensed  victualler,  was 
tenant  of  a  public -house  known  as  the  Bope  and 
Anchor,  and  situate  in  Deansgate  ana  near 
Bridge-street,  in  the  borough  of  Bolton.  In  tiie 
monui  of  January  last  the  corporation  of  Bolton 
were  minded  to  widen  Bridge- street,  and  for  that 
purpose  to  pull  down  the  Itope  and  Anchor,  as 
they  subsequently  did. 

On  the  18th  Jan.  James  Paisley  through  his 
solicitor  gave  notice  to  the  chief  constable  and  to 
the  overseer  of  the  poor  of  the  borough  of 
Bolton  of  his  intention  to  apply  for  the  removal 
of  the  licence  to  another  house,  known  as  Halliwell 
Lodge,  situate  in  Halliwell  in  the  same  borough. 
The  notice  was  in  these  terms : 

To  the  overseers  of  the  poor  of  the  parish  of  Bolton 
and  of  the  township  of  Halliwell,  in  the  county  borough 
of  Bolton  and  county  of  Lancaster,  and  to  the  superin- 
tendent of  police  of  the  district  within  which  such 
tomship  is  situate.  I,  James  Paisley,  licensed 
victualler,  now  residing  at  the  Bope  and  Anchor  in 
Deansgate,  in  the  said  county  borough  of  Bolton  and 
county  of  Lancaster,  and  for  six  months  past  having 
resided  at  the  Bope  and  Anchor  aforesaid,  do  hereby 
give  notice  that  in  consequence  of  my  said  house,  known 
as  the  Bope  and  Anchor  aforesaid,  being  about  to  be 
pulled  down  for  the  improvement  of  certain  highways 
known  as  Deansgate  and  Bridge-street  therein  situate, 
it  is  my  intention  to  apply  at  the  special  session  to  be 
holden  at  the  borough  court  in  the  townhall  in  Great 
Bolton,  in  the  said  oouniy  borough  of  Bolton,  on  the 
twenty-sixth  day  of  January  instant,  for  a  licence  to 
hold  any  excise  licence  or  licences  to  sell  by  retafl 
under  the  Alehouse  Act  1828  all  intoxicating  liquors  to 
be  consumed  either  on  or  off  the  premises  thereunto 
belonging  at  a  certain  other  house  known  as  Halliwell 
Lodge,  situate  off  Chorley  New-road  in  the  township  of 
Halliwell  in  the  said  county  borough  of  Bolton  and 
county  of  Lancaster,  which  house  I  shall  open  and  ke^ 
as  an  inn,  the  same  being  a  fit  and  convenient  house  fat 
that  purpose,  of  which  house  Messrs.  Magee,  Marshall, 
and  Company  Limited  are  the  owners. — Given  under  my 
hand  this  17th  day  of  January  1897. — Jamxs  Paisley. 

On  Sunday  the  22nd  Jan.  James  Paisley  cauaed 
to  be  affixed,  before  ten  o'clock  a.m.,  on  the  front 
door  of  the  paiish  church  of  the  district  in  which 
Halliwell  Lodge  is  situate  and  also  on  the  front 
door  of  Hialliwell  Lodge  a  notice  in  the  same 
tei*ms. 

On  the  26th  Jan.  the  application  came  before  a 
special  session  of  the  justices  of  the  conntr 
borough  of  Bolton  held  in  the  Bolton  Townhall. 
William  Nicholson,  Esq.,  Mayor  of  Bolton,  and 
twelve  other  justices  heard  the  application  and 
the  evidence  in  support  thereof,  ana  received  as 
part  of  such  evidence  a  statement  that  the  several 
notices  and  requirements  provided  by  the  Ale- 
house Act  1828  had  been  given,  published,  and 
complied  with.  The  justices  thereupon  granted 
the  application,  which  was  not  opposed,  and  gave 
a  cer^cate  that  the  applicant  was  entitled  to  hold 
an  excise  licence. 
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No  notice  of  the  application  was  ever  inserted 
in  any  newspaper. 

On  the  Ist  March  James  Paisley  opened  Halli- 
well  Lodge  as  a  duly  licensed  house. 

The  qaestion  in  this  appeal  was  whether  James 
Paisley  had  given  sufficient  notices,  or  whether  he 
ought  to  have  given  the  notices  requisite  on  an 
application  for  a  q^w  licence. 

On  the  3rd  March  Messrs.  William  Bamber, 
James  Atherton,  Henry  Haywood,  and  William 
Edward  Potts,  alleging  that  the  proper  notices 
had  not  been  given  and  that  the  justices  had 
therefore  acted  without  jurisdiction  and  that 
they  were  persons  aggrieved  by  the  granting  of 
the  certificate,  applied  for  and  obtained  from  the 
Queen's  Bench  Division  (Grantham  and  Ken- 
nedy, JJ.)  an  order  that  William  Nicholson,  Esq., 
one  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  borough  of  Bolton,  and  others  his 
fellow  licensing  justices  for  the  borough  should 
show  cause  why  a  writ  of  mandamus  should  not 
issue  directed  to  them  commmding  them  or  some 
of  them  to  hold  within  a  reasonable  time  a  special 
session  for  licensing  purposes  for  the  borough  as 
by  adjournment  from  the  26th  Jan.  last  and  at 
such  special  session  proceed  to  hear  and  deter- 
mine pursuant  to  the  statutes  in  that  behalf  the 
matter  of  a  certain  application  by  James  Paisley 
for  a  licence  to  hold  any  excise  Hoence  or  licences 
to  sell  by  retail  under  the  Alehouse  Act  1828  all 
intoxicating  liquors  to  be  consumed  either  on  or 
oS  the  premises  thereunto  belonging  at  a  certain 
house  known  as  Halliwell  Lodge  situate  at  Chorley 
New-road  in  the  township  of  Halliwell,  in  the 
borough  of  Bolton  and  county  of  Lancaster.  In 
support  of  their  application  the  three  first-named 
filed  a  joint  affidavit  stating  that  "  We  and  each 
of  us  reside  within  a  radius  of  440  yards  from 
the  said  Halliwell  Lodge,"  the  fourth  stating 
that  he  lived  *'  in  close  proximity "  thereto,  and 
would  have  opposed  had  he  Known  of  the 
apnlication. 

On  the  9th  May  this  order  was  discharged  with 
costs  by  the  Divisional  Court,  consisting  of 
Darling  and  Ghannell,  JJ. 

On  the  17  th  May  notice  of  appeal  from  this 
judgment  was  given  to  the  justices  and  the 
owners  and  tenant  of  HalliweU  Lodge,  and  on  the 
same  day,  notice  of  intention  to  apply  having  on 
the  10th  May  been  duly  served  on  Messrs.  Green- 
haleh  and  Sherry,  two  of  the  licensing  justices, 
application  was  made  to  the  Queen's  Bench  Divi- 
sion for  a  rule  nisi  for  a  writ  of  certiorari  to  remove 
into  that  division  the  certificate  and  all  matters 
and  things  forming  part  of  the  same  for  the 
puipose  of  having  it  quashed.  The  court,  on  the 
authority  of  Beg.  v.  Sharman  (78  L.  T.  Rep.  320 ; 
<1898)  1  Q.  B.  578),  refused  the  rule. 

On  the  30th  May  the  prosecutors  applied  for 
and  obtained  from  the  Court  of  Appeal  a  rule 
nisi  for  a  writ  of  certiorari  to  remove  the  certifi- 
cate into  that  court.  The  grounds  on  which  the 
rule  was  applied  for  were  i£a,t  the  licensing  jus- 
tices had  no  jurisdiction  to  grant  the  certificate 
owing  to  the  insufficiency  of  the  notices  given  by 
the  applicant  for  the  licence. 

The  argument  in  support  of  the  rule  nisi  for  a 
■certiorari  was  heard  with  the  appeal  from  the 
order  of  tbe  Queen's  Bench  Division  discharging 
f  he  rule  nisi  for  a  mandamus.  With  regard  to 
t.hat  appeal,  the  rule  nisi  was  discharged  on  the 
DthMay. 


Notice  of  appeal  was  served  on  James  Paisley 
on  the  17th  May,  and  on  the  justices  on  the  18tn 
May.  The  notice  was  a  fourteen  days'  notice,  and 
expired  on  the  Ist  June.  The  last  day  for  setting 
down  the  appeal  was  therefore  the  3l8t  May,  but 
by  inadvertence  it  was  not  taken  to  the  proper 
omcer  of  the  Court  of  Appeal  till  the  1st  June, 
when  that  officer  refused  to  enter  it  as  being  out 
of  time. 

Notwithstanding  this,  on  the  5th  June  leave 
was  obtained  from  the  Court  of  Appeal  to  set 
down  the  appeal  for  hearing,  without  prejudice, 
however,  to  any  objection  which  should  be  taken 
by  the  respondents. 

Horace  Avory  and  W.  Llewelyn  Williams  for 
the  appellants. 

Sir  Edward  Clarke,  Q.C.,  C.  W.  Matthews,  and 
Guy   Stephenson,  for  the  respondents,  took  the 

Preliminary  point  that  the  appeal  was  out  of  time, 
'he  notice  of  appeal  ought  to  have  been  entered 
at  the  latest  on  the  31st  May : 

Re  National  Funds  Assurance  Company,  35  L.  T. 

Bep.  689  ;  4  Ch.  Div.  305  ; 
Re  Mansell ;  Rhodes  v.  Jenkins,  38  L.  T.  Bep.  403  ; 

7  Ch.  Div.  711. 

[Smith.  L.J.  referred  to  Cusachv.  London  and 
iTorth-  Western  Railway  Company  (64  L.  T.  Rep. 
45;  (1891)  1  Q.  B.  347).  1 

The  court  decided  to  hear  the  argument  on  the 
writ  of  certiorari  before  the  appeal. 

Horace  Avory  and  W.  LlewelynWiUiams  in  sup- 
port of  the  i*ule. — The  justices  acted  without  juns- 
diction  in  granting  tills  transfer,  the  requisite 
notices  not  having  been  given.  The  requisite  notices 
are  (a)  those  specified  in  sect.  7  of  the  Act  of  1869, 
and  (6)  that  specified  in  sect.  4^  of  the  Act  of 
1872.    By  sect.  40  of  the  Act  of  1872  the  provi- 
sions of  wat  section  as  to  notices  are  to  extend  to 
iJl  cases  where  under  the  Act  of  1828  (9  Geo.  4) 
"  notices  are  required  to  be  served  in  a  like  form 
to,  or  in  the  same  manner  as,  notices  for  new 
licences."    Sect.  10  of  the  Act  of  1828  prescribed 
the  notices  for  new  licences.    By  sect.  14  of  the 
Act  of  1828  a  person  applying  for  a  removal  of  a 
licence  is  to  affix  at  the  appointed  place  **  such 
and  the  like  notice  as  hereinbefore  directed  " — i.e., 
as  directed  by  sect.  10  of  that  Act.    Therefore  the 
provisions  of  sect.  40  of  the  Act  of  1872  are  to 
apply  to  an  application  for  a  removal.    Those  are 
provisions  requiring  notices  to  be  given  which 
may  be  grouped  into  two  classes — (a)  those  re- 
quired by  sect.  7  of  the  Act  of  1869 ;  (&)  that  re- 
quired bjr  sect.  40  of  the  Act  of  1872.    The  former 
(a)  consist  of  (i.)  twenty-one  days'  notice  to  an 
overseer  of  the  parish ;  (ii.)  the  same  to  a  constable 
or  peace  officer ;  (iii.)  notice  for  two  consecutive 
Sundays   on  the  door  of   the    house  to  which 
the  licence  is  to  be  removed;  (iv.)  the  same  on 
the  door  of  the  parish  church.    The  latter  (6)  con- 
sists of  (v.)  notice  to  be  published  in  a  local  paper. 
In  this  case  the  applicant  gave  nine  days'  notice 
instead  of  twenty-one  to  the  overseer  and  super- 
intendent of  pohce;  the  notice  was  only  a£&ed 
for  one  Sunday  on  the  door  of  the  house  and  of 
the  parish  church ;  and  no  notice  was  published 
in  any  local  paper.    [Smith,  L.J. — ^Do  you  admit 
that,  if  sect.  14  of  the  Act  of  1828  had  stood  by 
itself  without  sect.  10,  the  notices  given  would 
have  been  sufficient  P]     Yes,  subject  to  this  quali- 
fication, that  sect.  14  cannot  stand  by  itself ;  the 
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form  and  manner  in  which  the  notices  are  to  be 
given  are  prescribed  in  sect.  14  only  by  refer- 
ence to  sect.  10.  That  section  provided  for 
affizin^r  the  notice  on  three  several  Simdajs  on  the 
door  of  the  house  and  of  the  parish  church,  and 
for  serving  copies  on  one  of  the  overseers  and 
one  of  the  constables.  Sect.  10  is  repealed  hy  the 
Act  of  1872,  which  provides  for  the  notices  (i.)  to  (v.) 
above  mentioned.  The  due  giving  of  notices  is 
the  most  essential  part  of  the  licensing  law.  The 
fault  of  the  old  licensing  statutes  from  2  Geo.  2, 
c.  28,  to  the  Act  of  1828  was  that  there  was  no 
means  of  bringing  to  the  notice  of  persons  who 
were  interested  in  opposing  the  grant  of  a  licence 
the  fact  that  a  licence  was  being  applied  for.  The 
latter  statute  first  provided  for  notices  being 
given,  and  that  provision  was  found  so  remediiQ 
tnat  it  has  been  thought  wise  to  extend  the  pro- 
visions of  the  Act  of  1828,  and  to  i^uire  the 
five  notices  above  mentioned.  Certiorari  is  the 
proper  remedy  here : 

Beg,  V.  Leeds  Justices ;   Ex  parte  JameSj  11  J.  P. 
837  ;  12  J.  P.  262. 

This  is  in  substance  an  appeal  from 

Beg.  V.  Sharman,  78  L.  T.  Bep.  320 ;  (1898)  1  Q.  B. 
578. 

That  decision  has  been  followed,  but  with  hesi- 
tation, by  WiUs,  J.  in  Beg.  v.  Bowman  (78  L.  T. 
Rep.  230 ;  (1898)  1  Q.  B.  666),  and  again  in  Beg.  v. 
Cotham  (78  L.  T.  Rep.  468;  (1898)1  Q.  B.  802). 
But  Beg.  v.  Sharman  {uhi  sup.)  was  wrongly 
decided  in  so  far  as  it  decided  that  certiorari 
would  not  lie ;  the  decision  purports  to  be  based 
on  Boulter  v.  Kent  Justices  (77  L.  T.  Rep.  288 ; 
(1897)  A.  C.  556);  but  that  case  only  decided 
that  licensing  justices  are  not  a  court  of  sum- 
mary  jurisdiction ;  and  the  question  whether  the 
proceeding  impugned  was  made  by  a  court  of 
summary  jurisdiction,  or,  indeed,  by  a  court  of 
any  kind,  is  not  the  test  whether  certiorari  will 
lie  to  bring  up  the  record.  Licensing  justices 
are  persons  intrusted  with  a  power  which  they 
are  bound  to  exercise  according  to  the  rules  of 
reason  and  justice : 

Bharp  v.  Wakefieldy  64  L.  T.  Bep.  180 ;  (1891)  A.  C. 
173. 

K  not  a  judicial,  they  are  a  ^ua«i- judicial  body, 
and  that  is  sufficient  to  render  their  proceedings 
amenable  to  certiorari.  The  Boyal  Aquarium  and 
Swmmer  and  Winter  Garden  v.  Parkinson  {fi% 
L.  T  Rep.  513 ;  (1892)  1  Q.  B.  431)  is  said  to  sup- 
port  Beg.  v.  8harman  (u&i  eup.),  but  the  case  of 
the  London  County  Council  granting  music  and 
dancing  licences  is  not  analogous  to  the  case  of 
justices  granting  licences  to  sell  intoxicating 
li(|uor6.  The  London  County  Council  is  an  ad- 
ministrative body  exercising  functions  involving 
something  of  a  judicial  nature : 

Beg.  V.   London  County  Council,  71   L.   T.  Bep. 
638. 

But  they  cannot  take  evidence  on  oath  Beg.  v. 
Watemien*s  Company  (1897)  1  Q.  B.  659)  does 
not  help  the  respondents.  The  Court  of  the 
Watermen's  Company  are  bound  to  grant  a  licence 
if  satisfied  of  the  competence  of  the  applicant.  In 
Beg.  V.  Salford  Overseers  (18  Q.  B.  687)  the  act  to 
be  done  by  the  overseers  was  purely  adminis- 
trative; on  production  of  the  certificates  they 
were  bound  to  grant  the  licence.    It  is  clear  that 


a  certiorari  will  lie  to  bring  up  an  order  of  jnBtices 
confirming  a  licence : 

Beg,  V.  Manchester  Justices^  80  L.  T.  Bep.  531; 
(1899)  1  Q.  B.  571. 

In  Lacehv  v.  Lacon  (80  L.  T.  Rep.  473;  (1899) 
A.  C.  222)  the  writ  issued  to  bring  up  a  grant 
of  a   new    licence.     If  the  persons  aoing  the 
act  complained  of  are  bound  to  hear  both  sides 
before  acting,  if  they  may  refuse  to  hear  evidence 
except  on  oath,  and  if  they  can  only  act  after 
certain  notices  have  been  given,  such  persons  con- 
stitute a  -judicial  body  whose  acts  may  be  revie  «ed 
and  quashed  by  certiorari.    [Williams,  L.J. — A 
distress  warrant  cannot  be  quashed  on  certiorari : 
{Ex  parte  Taunton,  1  Dowl.  F.  C.  55). J    There  the 
justices  act  ministerially  and  not  judicially  {sed 
vide  Harper  v.  Carr,  7  T.  R.  270);  on  evidence 
that  the  aefendant  is  occupier  and  that  the  rates 
are  overdue  and  unpaid  the  warrant  must  go.   If  a 
distress  warrant  is  issued  without  jurisdiction, 
trespass  may  be  brought  for  any  proceedings 
taken  under  it ;  if  it  were  a  judicial  order  it  womd 
have  to  be  set  aside  before  any  proceedings  could 
be  taken.    The  issue  of  a  distress  warrant  is, 
therefore,  administrative ;  but  on  an  application 
for  a  licence  the  justices  hear  both  sides  and  act 
judicially.     "  The  writ  of  certiorari  is  the  process 
by  which  the  Court  of  Queen's  Bench,  in  the 
exercise  of  its  superintendmg  power  over  inferior 
jurisdictions,  requires  the  judges  or  officers  of 
such  jurisdic  dons  to  certify  or  send  proceedings 
before  them  into  the  Court  of  Queen's  Bench 
whether  for  the  purpose  of  examining  into  the 
legality  of  such  proceedings,  or  for  nving  fnUer 
or  more  satisfactoi'y  effect  to  them  than  could  be 
done  in  the  court  below":   (Comer's  Crown  Prac., 
edit.  1844,  p.  50).     The  writ  lies  to  remove  a 
county  rate  {Ihid.,  p.  81) ;  orders  of  poor  law  com- 
missioners (p.  82) ;  of  tithe  commissioners  (p.  84} ; 
of  commissioners  of  sewers  (p.  85) ;  of  a  borough 
council  (p.  86).    [Williams,  L J. — Commissioners 
of  sewers  had  power  to  fine  and  imprison.    So  had 
the  censors  of  the  College  of  Physicians,  and 
therefore    a    certiorari    would   issue    to   them: 
{Qroenvelt  v.  BunoeU,  1  Salk.  144).]     There  is 
no  appeal  from  an  order   removing  or  trans- 
ferring a  licence,  and  no  other  way  of  getting 
rid  of  a  licence  granted  by  justices  without  jam- 
diction.     A  mandamus  to  hear  and  determine 
according  to  law  is  an  insufficient  remedy,  because 
the  old  licence  would  still  be  in  existence,  and, 
though  granted  without  jurisdiction,  a  man  could 
not  be  punished  for  selling  under  it.    [Williams, 
L.  J. — Is  not  such  a  licence  a  mere  nullity  P]    No ; 
it  must  be  quashed : 

Beg.  V.  Aberdare  Canal  Company,  14  Q.  B.  854 ; 
Be  Constables  of  Hipperholme,  5  D.  ft  L.  79. 

[Williams,  L.J. — ^In  that  case  the  Crown  had  a 
clear  ri^ht  to  demand  a  return  of  the  resolation 
appoiuting  the  constable.]  If  the  licence  is  good 
on  the  face  of  it, it  cannot  be  treated  as  a  nulBty; 

Stevens  v.  Emson,  S3  L.  T.  Bep.  821 ;  1  Ex.  Dir. 

100; 
Broum  v.  Nicholson,  82  L.  T.  Bep.  O.  S.  160 ;  ^ 

C.  B.  N.  S.  468  ; 
B.  V.  Bryan,  2  Seas.  Gas.  310. 

From  5  &  6  Edw.  6  up  to  1828  the  justices  were  a 
court  of  record. 

Sir  E.  Clarke,  C.  W.  MaUhews,  and  G«y 
Stephenson,  for  the  respondents,  showed  caase.— 
If  the  appeUants  are  not  entitled  as  of  right  to  a 
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certiorari,  this  is  not  a  case  where  the  ooart 
will  exercise  its  discretion  in  their  favour.  The 
first  step  taken  to  impugn  the  licence  was  in 
March;  the  certiorari  was  not  applied  for  till 
Maj.    Persons  objecting  should  lose  no  time  : 

Beg.  Y.  Sharman  {vhi  mp.). 

The  renewal  day  is  the  23rd  Aug.  On  the  10th 
Oct.  the  licence  runs  out.  To-morrow  is  the  last 
day  for  giving  notice  of  application  for  a  n«w 
licence.  The  objectord  here  are  not  persons 
aggrieved : 

Beg,  V.  MiddUeex  Juetiees,  3  B.  &  Ad.  938  ; 
Beg.  V.  Watermen^s  Company  (u6<  ntp.). 

But  in  truth  the  proper  notices  were  given.  The 
applications  for  hcences  dealt  with  by  the  special 
sessions  under  sect.  14  of  the  Act  of  18&  are 
different  in  their  nature  f ix>m  those  dealt  with  by 
the  general  annual  licensing  meeting.  Sect.  14 
of  tlmt  Act  applies  io  cases  oi  death  of  the  licensee, 
destruction  of  the  licensed  house  by  fire,  tempest^ 
or  other  unforeseen  calamity,  or,  as  here,  to  the 
case  of  a  licensed  house  being  pulled  down  by  the 
highway  authority.  These  are  all  cases  of  emer- 
gency— caseef  where  the  licence  has  been  panted, 
and  where  the  licensee  has  once  already  given  the 
requisite  notices  for  an  application  for  a  new 
licence.  When  he  has  suddenly  been  deprived  of 
this,  one  might  expect  a  priori  that  he  would  not 
be  required  to  give  the  same  notices  over  again. 
Accordingly,  sect.  10  having  provided  for  a 
form  of  notice  to  be  affixed  on  three  several 
Sundays,  sect.  14  enacts  that  "such  and  the 
like"  notice  shall  be  affixed  on  one  Sunday. 
The  words  "  such  and  the  like "  can  only 
refer  to  the  form  of  notice.  Sect.  40  of  the 
Act  of  1872  has  no  application  to  this  casu;  it 
only  provides  for  "  new  licences'*  and  **  transfers," 
neither  of  which  expressions  includes  a  removal 
(see  sect.  74  of  that  Act).  Sect.  14  of  the  Act  of 
1828  has  never  been  repealed. 

Horace  Avory  in  reply. — Sect.  40  of  the  Act  of 
1872  enacts  that  the  provisions  of  that  Act  are  to 
apply  to  all  cases,  and  a  transfer  of  a  licence  is 
one,  where  under  the  Act  of  1828  notices  are  to  be 
served  in  like  form  and  in  the  same  manner  as 
notices  for  new  licences.  That  is  an  enactment  con- 
tradicting and  therefore  rei)ea]ing  sect.  14  of  the 
Act  of  1828.  The  contention  oi  the  other  side 
would  make  sect.  40  a  mere  nullity.  With  regard 
to  the  other  point,  the  appellants  have  by  reason 
of  their  local  situation  a  peculiar  grievance  of 
their  own : 

Beg.  V.  Surrey  Jueticea,  L.  Bep.  5  Q.  B.  466. 

Smith,  L.J. — This  is  an  appeal  from  the  refusal 
of  the  Divisional  Court  to  make  absolute  a  rule 
tUei  fur  a  mandomiM.  There  is  also  an  applica- 
tion to  this  court  in  support  of  a  rule  niei  for  a 
certiorari.  And  the  question,  which  is  the  same 
in  both  proceedings,  arises  thus :  The  holder  of  a 
licence  applied  for  a  removal  of  his  licence  from 
one  house,  the  Hope  and  Anchor,  to  another, 
Haliiwell  Lodge.  The  justices  granted  his  appli- 
cation. Some  time  aftco:  that  grant  a  mandamus 
was  applied  for  and  a  rule  niei  obtained,  ^hich 
was  subsequently  discharged  in  the  Divisional 
Couit.  Four  months  after  the  gnjit  of  the 
licence  an  application  was  made  in  the  court 
beiow  for  a  certiorari,  which  was  unsuccessful,  a 
rule  niei,  however,  being  subsequently  obtained  in 
this  court.    The  appeal  on  the  mandamus  and  the 


application  to  make  absolute  the  rule  for  the 
certiora/ri  are  now  brought  before  the  Court  of 
Appeal.    With  regard    to    the   mandamue,    the 
appeal   is  out  of   time.      With    regard    to  the 
certiorari,  I   will    first    deal   with  fiie    question 
whether  the  licence  was  property  granted.    It  is 
what  I  may  call  an  emergency  licence  gpranted 
under  sect.  14  of  the  Act  of  1828.    The  question 
turns  on  an  intricate  piece  of  legislation — intricate 
because  of  a  proviso  in  a  later  Act  without  which 
the  provisions  of  the  earlier  Act  would  be  per- 
fectly clear.     Mr.  Paisley  had  his  house  pulled 
down.    As  far  back  as  1828  the  Legislature  fore- 
saw the  difficulties  that  would  arise  under  such 
circumstances,  and  therefore  sect.  14  of  the  Act 
of  that  year  was  passed  with  a  viev  to  what 
might  happen  on  contingencies  such  as  the  demo- 
lition of  a  licensed  house,  death  of  the  licence 
holder,  and  many  other  emergencies  [reads  sect. 
14].    When  the  occupier  of  a  licensed  house  finds 
himself  in  such  a  predicameat  through  no  fault 
of  bis  own,  but  through  some  superior  power,  the 
justices  may  grant  him  a  licence  as  mentioned  in 
that  section.     Then  follow  express  provisions  as 
to  the  manner,  place,  and  time  in  which  notices 
of  application  are  to  be  given.    With  regard  to 
the  form,  they  are  to  be   "such  and  the  like 
notices  as  hereinbefore  directed."    That  is  to  say, 
when  we  come  to  the  form  of  the  notice,  we  are 
referred  to  sect.  10.    Now,  that  section  provided 
for  the  notices  to  be  given  on  applications  for  new 
licences.    If  the  matter  had  rested  there,  this 
question  would  not  have  arisen.     Sect.  40  of  the 
Act  of  1872  causes  the  difficulty.    That  section 
was  in  reality  passed  with  objects  in  view  different 
from  those  contemplated  by  sect.  14  of  the  Act 
of  1828.    It  provided  that  new  notices  should  be 
given  in  a  new  form  and  manner  in  applicationa 
for  new  licences  and  for  transfers  of  licences  aa 
defined  b^  the  Act  of  1872.     So  far  there  ia 
nothing   in    sect.  40   to   affect   the   emergency 
licences  regarded  by  sect.  14  of  the  earlier  Act. 
But  there  is  a  proviso  at  the  end  of  sect.  40-. 
"  The  provisions  of   this  section  as  to  notices 
shall  extend  to  all  cases  where  under  the  Intoxi- 
cating Li(^uors  Act  1828  notices  are  required  to 
be  served  in  a  like  form  to  or  in  the  same  manner 
as  notices  for  new  licences."    It  is  said  that  the 
provisions  of   this  section  with  regard  to  new 
licences  are  therefore  to  apply  to  what  I  have 
called  emergency  licences.    But  the  manner  in 
which  notices  are  to  be  given  in  case  of  emergency 
licences  is  already  expressly  dealt  with ;  and  in 
my  opinion  the  provisions  of  sect.  40  of  the  Act 
of  1872  only  apply  to  the  form  which  such  notices 
are  to  ta^e.  If  that  is  so,  there  was  nothiog  wrong 
in  the  manner  in  which  the  notices  in  this  case 
were  given.    Upon  the  affidavits  it  appears  that 
the  notices  were  giv»-n  in  manner  provided  by 
sect.  14  of  the  Act  of  1828,  and  therefore  I  cannot 
say  that  the  justices  acted  without  jurisdiction. 
Consequently  this  writ  of    certiorari    must    be 
refused  as  a  matter  of  law.     But,  further,  if  it 
had  been  asked  for  under  circumstances  which 
mdde  the  granting  it  a  matter  of  discretion,  I 
should  not  have  made  the  rule  absolute.    The 
liceuce  was  granted  on  the  26th  Jan.    The  rule 
for  a  certiorari  was  not  applied  for  tiU  the  17th 
May.     And,  when  it  is  applied  for,  the  objectora 
do  not  appear  to  be  really  aggrieved.    They  say 
they  are  residents  on  the  H^Lliwell  estate,  but,, 
for  all  that  appears,  that  estate  may  be  in  the 
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heart  of  Bolton;  Halliwell  Lodge  may  be  one 
more  licensed  house  in  addition  to  hundreds  of 
others.  If  it  were  a  villa  in  a  park»  I  do  not  say 
these  persons  might  not  be  aggrieved.  But  there 
is  no  such  suggestion.  All  they  say  is  that  they 
live  within  440  yards  of  Halliwell  Lodge,  and  only 
one  of  them  says  he  desired  to  oppose  the 
licence.  I  cannot  on  such  evidence  hold  that 
they  are  aggrieved  within  the  principles  laid  down 
in  Reg.  v.  Surrey  Justices  {ubi  sup.).  They  are 
only  aggrieved  in  common  with  the  rest  of  the 
public*  and  have  no  peculiar  or  distinct  grievance 
of  their  own.  This  rule  must  therefore  be  dis- 
charged, and  the  rule  for  a  inandamu^s  must 
follow. 

Williams,  L.J. — I  am  of  the  same  opinion. 
Broadly,  speaking  two  questions  arise  in  this  case. 
Firstly,  it  is  clear  that  the  appellants  cannot  be 
entitled  to  a  certiorari  unless  they  satisfy  us  that 
the  justices  in  granting  this  licence  have  done 
something  beyond  their  jurisdiction  or  statutoi'y 
authority.  Secondly,  in  any  case  the  appellants 
cannot  sa^  they  are  entitled  to  the  writ  as  of 
right,  for  it  is  admitted  that  the  court  has  a  dis- 
cretion to  exercise  in  granting  it.  I  think  it  better 
to  deal  first  with  the  question  of  discretion.  A  good 
deal  has  been  said  upon  the  question  whether 
these  persons  are  aggrieved.  Tnis  is  not  a  case 
in  which  there  is  any  statute  requiring  that 
persons  applying  for  the  writ  should  oe  aggrieved 
persons.  It  is  only  a  case  where  judges  in  the 
exercise  of  their  discretion  have  established  the 
rule  that  persons  applying  for  the  writ  must  be 
persons  aggrieved.  There  are  two  senses  in  which 
the  phrase  "  persons  aggrieved  "  is  used.  Some- 
times the  question  arises  whether  the  applicant  is 
entitled  as  of  right  to  the  writ,  and  it  is  said  that 
a  person  who  is  aggrieved  has  a  right  to  the  writ 
ex  debito  justitiw.  No  one  would  contend  In  the 
present  case  that  the  appellants  here  are  "  persons 
aggrieved"  in  that  sense — i.e.,  entitled  to  tiie  writ 
ex  debito  justitiss.  In  B>eg.  v.  Surrey  Justices  {ubi 
8U^.),  Blackburn,  J.  deals  with  the  matter  from  that 

Somt  of  view,  giving  the  illustration  of  a  person 
eprived  of  an  office  by  the  exercise  of  a  jurisdic- 
tion, in  which  case,  he  says,  the  person  aeprived 
of  the  office  is  entitled  to  the  writ  of  certiorari. 
That  does  not  mean  that  such  a  person  is  entitled 
in  all  cases  to  have  the  record  brought  up ;  but 
where  he  gives  good  grounds  for  supposing  that 
the  jurisdiction  has  not  been  exercised  according 
to  law  and  as  a  result  of  the  exercise  he  has  lost 
his  office,  in  such  case  he  may  apply  for  and  have 
the  writ  as  of  right.  The  applicants  for  the  writ 
in  this  case  are  not  "  persons  aggrieved  "  in  that 
sense.  I  am  far  from  saying  that  the  writ  should 
never  be  granted  except  on  the  application  of  a 
person  aggrieved  in  that  sense.  T  only  wish  to 
say  that  the  writ  is  not  granted  ex  debito  jusUtise 
except  in  the  case  of  a  person  aggrieved  in  that 
sense.  There  are  other  cases  in  which  the  court 
inquires  whether  the  applicant  for  the  writ  is  a 
person  aggrieved  in  another  sense — cases  where 
the  court  grants  the  writ  purely  in  the  exercise 
of  its  discretion  and  is  not  bound  to  grant  it  ex 
debito  justitix.  In  such  cases  the  court  inquires 
whether  the  suitor  is  sigmeved  in  any  such  sense  as 
will  justify  the  court  in  hearing  him ;  for  there  are 
oases  where  his  interest  is  so  small  or  to  such  an  ex- 
tent identical  with  that  of  all  other  Her  Majesty's 
subjects  that  the  writ  ought  to  be  refused. 
Looking  at  the  affidavits  beK>re  us  I  do  not  think 


that  the  present  applicants  make  any  such  case  as 
to  induce  the  court  to  make  this  rule  absolute. 
Moreover,  having  regard  to  the  fact  that  these 
licences  last  for  one  year  only,  that  considerable 
time  had  passed  before  the  application  for  the 
writ  was  made,  that  in  August  comes  the  time  for 
renewal,  that  this  licence  expires  in  October,  and 
that  this  is  a  matter  in  which  the  justices  have  to 
act  on  an  emergency  and  do  the  be&t  they  can  to 
prevent  what  may  be  a  grave  injustice,  I  do  not 
think  we  ought  to  exercise  our  discretion  in 
favour  of  the  applicants,  especially  as  no  useful 
purpose  can  be  served  and  possibly  much  mischief 
may  be  caused.  I  now  come  to  consider  whether 
the  justices  have  ^ne  wrong  on  the  Question  of 
law.  The  legislation  on  the  point  is  difficult  to 
construe.  At  the  end  of  sect.  14  of  the  Act  of 
1828  there  is  a  proviso  dealing  with  what  is  to  be 
done  in  case  of  the  death  of  the  liceoce  holder, 
change  of  possession  of  the  house,  and  other  con- 
tingencies. The  proviso  sets  forth  in  detail  what 
notices  are  to  be  given,  how  they  are  to  be  pub- 
lished, and  what  form  they  are  to  take.  But  un- 
fortunately, instead  of  doing  so  in  so  many  words, 
it  does  so  partly  by  reference.  The  applicant  is  to 
serve  "  such  and  the  like  notice  as  is  hereinbefore 
directed  to  be  affixed  by  every  person  intending 
to  apply  at  the  general  annual  licensing  meeting 
for  a  licence  to  sell  excisable  liquors  by  retail,  to 
be  drunk  or  consumed  in  a  house  not  {heretofore 
kept  as  an  inn,  and  shall  in  like  manner  serve 
copies,"  &c.,  as  therein  directed.  Looking  back  at 
sect.  10,  we  find  express  provisions  with  regard  to 
the  notice  to  be  so  affixed.  Now,  it  is  conceded 
that  if  that  Act  of  Parliament  stood  alone,  unaf- 
fected by  subsecfuent  legislation,  everything  was 
done  by  Mr.  Paisley  to  entitle  him  to  have  his 
licence  removed  to  the  other  house.  But  it  is 
said  that  the  Act  of  1828  has  been  affected  by 
sect.  40  of  the  Act  of  1872,  by  an  enactment  which 
says  "  the  provisions  of  this  section  as  to  notices 
shall  extend  to  all  cases  where  under  the  Intoxi- 
cating Liquors  Act  (i.e.,  the  Alehouse  Act)  1828 
notices  are  required  to  be  served  in  a  like  form  to, 
or  in  the  same  maimer  as,  notices  for  new  licences." 
It  is  said  that  that  enactment  was  intended  to  refer 
to  notices  specified  in  sect.  14  of  the  Act  of  1828, 
and  I  agree ;  there  can  be  no  doubt  about  it.  But 
one  has  to  ascertain  how  far  that  enactment  is 
to  be  taken  as  repealing  sect.  14  of  the  Aot  of 
1828.  There  is  no  pretence  for  sayine  there  is  any 
express  repeal.  Therefore,  in  my  judgment,  when 
you  come  to  apply  that  enactment  to  notices 
under  the  former  stetute,  you  must  not  so  apply 
it  as  to  make  it  interfere  with  an^  express  pro- 
vision in  the  earlier  Act.  But  in  tne  earlier 
Act  there  is  an  express  provision  for  affixing 
the  notice  on  one  Sunday.  It  is  said  that,  by 
the  effect  of  what  is  incorporated  in  the  Act  of 
1872  from  the  Act  of  1869,  the  notice  must  be 
affixed  on  two  Sundays.  The  Act  of  1872,  what- 
ever ite  application,  must  not  be  applied  to  the 
extent  of  adding  any  new  obligation  to  those 
expressly  provided  for  in  the  earlier  Aot  It  is 
said  that  the  provisions  of  sect.  40  of  the  Act  of 
1872  are  made  null  and  void  by  this  constmction, 
but  that  is  not  so.  If  one  reads  sect.  7  of  the  Act 
of  1869  with  sects.  10  and  14  of  the  Act  of  1828 
and  the  form  in  the  schedule  to  that  Act,  one  will 
find  that  the  form  of  notice  provided  by  the  Ad; 
of  1869,  and  consequently  by  the  Act  of  1872,  is 
different  from  that  prescribed  by  the  Act  of  1828. 
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One  Bach  difference  shows  that  sect.  40  of  the  Act 
of  1872  is  not  a  nullity.  Additional  statements 
have  to  be  made  in  the  notice.  So  far  the  Act  of 
1872  applies;  so  far  the  Act  of  1828  has  been 
ezpresu^  repealed ;  but  in  so  far  as  the  later  Act 
d^s  with  matters  expressly  dealt  with  in  the 
earlier  Act  it  leaves  the  earlier  unaltered.  Taking 
these  matters  into  consideration,  the  affidavits  do 
not  satisfy  me  that  there  was  omitted  or  left 
undone  in  these  notices  anything  which  was  pro- 
vided  for  in  the  Act  of  1872  and  at  the  same  time 
not  expressly  provided  for  in  the  Act  of  1828.  I 
think,  therefore,  that  the  justices  were  perfectly 
light.  I  will  only  add  that  I  do  not  think  the 
requisites  for  the  issue  of  a  writ  of  ceriiorcvri  are 
correctly  understood.  In  my  opinion  it  is  not 
necessary  that  the  record  to  be  brought  up  should 
be  the  reoord  of  a  court  or  of  persons  exercising 
judicial  or  attasi-judicial  functions.  The  first 
question  to  be  asked  in  regard  to  the  record  or 
other  document  sought  to  he  brought  up  is  this : 
Is  that  reoord  or  document  the  record  of  the  per- 
formance of  a  function  by  person  who  owes  to  the 
Crown  the  perf ormanee  of  that  function  P  I  wish 
to  guard  myself  against  saying  that  the  writ  of 
cerHorari  will  lie  only  to  a  court,  whether  of  record 
or  otherwise,  or  to  persons  exercising  judicial 
functions.  There  are,  I  believe,  cases  where  an 
applicant  is  entitled  to  the  writ  where  none  of 
these  conditions  exist. 

Appeal  diBmiased,    Bule  for  certiorari   dis- 
charged. 

Solicitors  for  the  appellants,  Lloyd-George, 
Boherts,  and  Co ,  for  Heroert  Lewis  and  Davies, 
Liverpool 

Solicitors  for  the  respondents,  Chester,  Broome, 
and  Grifithee,  for  Fielding  and  Femihough, 
Bolton. 


July  4,  and  Aug,  10,  1899. 

(Before  Smith,  Bigby,  and  Williams,  L.JJ.) 

Beg.  V    Glamobganshibe  County  Council; 
Ex  parte  Milleb  and  othebs.  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

Local  government  —  County  council  —  Troops 
brought  into  county  to  preserve  the  peace — 
Expenses  incurred  by  justices  —  Liability  of 
county  cowncil  to  pay. 

There  is  no  duty  upon  a  county  council  to  pay 
out  of  the  county  funds  the  expenses  of  the 
maintenance  of  troops  which  have,  upon  the 
application  of  the  county  justices,  been  brought 
into  the  county  for  the  purpose  of  preserving 
peace  and  order  in  the  county. 

This  was  an  appeal  by  the  prosecutors  from  an 
order  of  the  Queen's  Bench  Division  (Wills, 
Darlinfc,  and  Channell,  JJ.)  discharging  a  rule 
nisi  for  a  mandamus. 

In  May  1898  there  was  an  extensive  strike  of 
ooalminers  in  the  county  of  Glamorgan ,  and 
serious  riots  took  place  during  that  month. 

On  the  29th  May  1898  the  justices  of  the  peace 
for  the  county  held  a  meeting  and,  after  consulta- 
tion with  the  police  authorities,  resolved  to  caJl  in 
the  assistance  of  the  military. 

(a)  Beported  by  J.  H.  WnLUXS,  Eaq.,  Buiistar-ftt-Law. 


The  ^'ustices  then  applied  to  the  military 
authorities  for  the  necessary  troops,  which  were 
sent  into  the  county. 

It  was  necessary  for  arrangements  to  be  made 
for  the  lodging  and  feeding  of  the  troope,  and 
the  justices  made  the  necessaiy  arrangements  by 
agreeing  with  certain  tradesmen  for  the  housing 
and  feeding  of  the  troops  during  the  time 
they  were  m  the  county.  The  credit  of  the 
county  was  pledged  by  the  justices  to  these 
tradesmen. 

Upon  the  31st  July  1898  the  tradesmen  sent  in 
their  accounts  for  the  services  rendered  up  to 
that  date,  made  out  at  the  agreed  prices,  and 
these  accounts  were  certified  as  correct  by  two 
of  the  justices.  These  accounts  were  sent  in  to 
the  county  council,  and  there  was  then  no  dispute 
as  to  these  charges. 

Upon  the  13th  Sept.  1898  the  accounts  of 
further  expenditure  from  the  3lBt  July  were  sent 
in  by  the  tradesmen,  amounting  to  2500Z.  The 
accounts  were  disputed,  and  the  county  council 
offered  to  pay  1350Z.  of  this  amount.  The  trades- 
men refused  to  accept  that  sum. 

The  county  council  thereupon  repudiated 
liability  to  pay  any  part  of  the  expenses  of  the 
maintenance  of  the  troops. 

The  tradesmen  then  obtained  a  rule  nisi  for  a 
mandamus  commanding  the  county  council  to 
pay  to  the  prosecutors,  out  of  the  county  funds, 
the  amounts  which  had  been  expended  oy  them 
in  the  maintenance  of  the  troops. 

The  rule  nisi  was,  after  argument,  discharged 
by  the  Divisional  Court  (Wills,  Darling,  and 
Channell,  JJ.). 

The  prosecutors  appealed. 

Sir  B.  B.  Finlay  (S.-G.),  C.  A.  Bussell,  Q.C., 
E.  Sutton,  and  8.  G.  Lushington  for  the  appel- 
lants.— The  county  council  are  liable  to  pay  these 
expenses,  which  Imve  properly  been  incurred  for 
the  preservation  of  the  peace  of  the  county,  out  of 
the  county  funds.  By  the  Local  Grovemment 
Act  1888  (51  &  52  Yict  c.  41)  the  administrative 
business  of  justices  in  quarter  sessions,  including 
the  power  of  making  county,  police,  and  oth»r 
rates,  was  transferred  to  the  county  council 
(sect.  3),  and,  by  sect.  9  (3),  the  "  powers,  duties, 
and  liabilities  of  justices  of  the  peace  as  con- 
servators of  the  peace  "  were  preserved.  Before 
1888  the  justices,  in  exercise  of  their  executive 
functions,  would  have  made  all  the  arrangements 
for  the  preservation  of  the  peace  of  the  county, 
and,  in  exercise  of  the  administrative  powers,  they 
woiild  have  paid  all  the  expenses  out  of  the 
county  funds.  The  duty  of  preserving  the  peace 
stiU  rests  upon  the  justices,  and  the  expenses 
ought  to  be  still  paid  out  of  Uie  county  funds  by 
the  county  council.  The  justices  found  that  it 
was  necessary,  in  order  to  preserve  the  peace  of 
the  county,  to  call  in  the  military,  and  the 
soldiers  when  brought  into  the  county  acted  as 
ordinary  civilians  in  assisting  to  preserve  the 
peace: 

Rex  V.  Kennett,  5  C.  &  P.  282. 

The  effect  of  the  Act  of  1888  has  been  to 
sever  the  executive  and  administrative  functions 
in  the  county,  placing  upon  the  county  the 
liability  to  pay  for  all  exjpeuses  properly  incurred 
by  the  executive.  The  justices  have  reasonably 
incurred  expenses  for  the  preservation  of  the 
peace  of  the  county,  and  it  cannot  be  uUra  vires 
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to  pledge  the  credit  of  the  coanty  for  those 
expenses : 

Bex  Y.  Esaex,  InhdbitanU  of,  4  T.  B.  591. 

Mandamus  is  the  proper  remedy  to  enforce  the 
liability  of  the  county  council  to  pay  these 
expenses: 

MayoTf    ^c.f    of    Salford    v.    Lancashire    County 
Council,  63  L.  T.  Bep.  409 ;  25  Q.  B.  Div.  884. 

Asquith,  Q.C.  and  H.  L,  Stephen  for  the 
respondents. — The  county  council  are  not  liable 
to  pay  these  expenses  out  of  the  county  funds. 
There  can  be  no  charge  upon  the  county  rate 
unless  it  is  imposed  by  some  statute,  and  there  is 
no  statute  which  makes  such  expenses  as  these 
chargeable  upon  the  county  rate.  Thern  is  no 
such  general  liability  to  pay  out  of  the  county 
rate  any  expenses  incurred  by  the  justices  in  pre- 
serving the  peace  of  the  county.  In  order  to 
char^  the  expenses  of  special  constables,  and  the 
expenses  of  the  high  constable  in  suppressing 
)  lots,  it  was  necessary  to  have  a  statutory  enact- 
ment. This  shows  that  the  appellants'  contention 
cannot  be  correct.  The  soldiers  were,  during  the 
whole  time  they  were  in  the  county,  part  of  the 
military  forces  of  the  Crown  and  were  tnder 
military  command.  It  in  illegal  to  pay  any  of  the 
expenses  of  the  military  forces  except  out  of 
money  provided  by  Parliament  for  that  purpose. 

Sir  B,  B.  Finlay  (S.-G.)  in  reply. 

Cur,  adv.  wdt, 

Aug.  10.  —  The  following  judgments  were 
read: — 

Smith,  L  J. — In  this  case  the  Qaeen*s  Bench 
Division  has  refused  to  make  absolate  a  rule  nisi 
for  a  mandamus  ciUing  upon  the  County  Council 
of  Glamorganshire  to  show  cause  why  it  should 
not  make  an  order  for  the  payment  to  the  relators 
out  of  the  county  funds  of  the  amounts  expended 
by  them  for  housing  and  feeding  troops  in 
their  county,  or,  in  the  alternative,  why  the 
county  council  should  not  levy  a  county  rate 
whereby  to  make  these  payments,  which  were 
incurred  under  the  circumstances  hereafter  men- 
tioned. The  point  is  whether,  when  justices  of 
the  peace  call  in  troops  to  aid  the  civil  power  in 
quelling  riots  in  a  county,  there  is  or  is  not  a 
legal  duty  upon  the  ratepayers  of  the  county  to 
pay  for  the  housing  and  feeding  o{  the  troops  so 
called  in.  Although  by  sect.  3  of  the  Local 
Gov(>mment  Act  1888  (51  &  52  Vict.  c.  45)  the 
making,  assessing,  and  levyiuK  of  county  rates, 
and  the  application  and  expenditure  thereof,  is 
transf ei  red  to  the  county  councils,  and  by  sect.  9 
the  powers  of  quarter  sessions  and  justices  out  of 
sessions  with  respect  to  county  police  are  vested 
in  quarter  sessions  and  the  county  council  jointly, 
this  case  should  be  dealt  with  as  if  the  powers  and 
jurisdiction  of  justices  of  the  peace  for  counties 
theretofore  existing  had  not  been  affected  by  this 
Act,  for  in  reality  it  has  no  bearing  upon  this 
case.  In  the  month  of  June  1898,  in  consequence 
of  serious  riots  in  Glamorganshire,  it  became 
necessary  for  the  public  safety  and  the  preserva- 
tion of  the  peace  uiat  troops  should  be  imported 
into  and  kept  at  Aberdare,  Aberavon,  and  Moun- 
tain Ash  in  that  county,  and  the  military  authori- 
ties were  applied  to  by  the  justices  of  the  peace 
for  that  county  for  the  necessary  troops,  which 
were  thus  obtained.  These  troops  had  to  be 
lioused  and  fed  in  the  districts  into  which  they 


were  imported,  and  it  therefore  became  necessary 
that  arrdugements  should  be  made  in  their  behalf, 
and  accormngly  the  justices  of  the  peace  for  the 
county  in  meeting .  assembled  sanctioned  these 
arrangements,  and  ag^reed  that  certain  ascertained 

Eayments  should  to  made  to  tradesmen  for 
ousing  and  feeding  the  troops  during  the  time 
they  were  in  these  districts,  and  the  credit  of  the 
county  for  these  agreed  payments  was  pledged  by 
the  agents  of  the  justices  to  the  tradesmen  who 
undertook  to  render  the  desired  services.  These 
tradesmen  are  the  relators  in  the  present  applica- 
tic^n,  and  the  law  officers  of  the  Crown  appear  on 
their  behalf  Upon  the  31  st  July  1898  the  trades- 
men sent  in  their  accounts  for  the  services  ren- 
dered  up  to  that  date,  made  out  upon  the  agreed 
prices,  and  these  were  certified  as  being  correct 
by  two  of  the  justices  of  the  peace,  and  ^ere  was 
then  no  dispute  as  to  these  charges.  Upon  the 
13th  Sept.  1898  the  accounts  of  further  expendi- 
ture from  the  31st  July  1898  were  sent  m  by 
the  tradesmen,  amounting  to  2500Z. ;  but  these 
accounts  were  disputed,  and  the  county  counotl 
offered  to  pay  13502.  of  this  amount.  This  the 
tradesmen  refused  to  accept,  and  thereupon  the 
county  council  took  up  the  position  that,  if  the 
tradesmen  would  not  take  what  was  offered,  the 
county  council  would  pay  nothing,  and  would  deny 
its  liability  to  pay  anything,  and  hence  the 
application  for  the  rule  nisi  by  the  tradesmen, 
winch  was  obtained,  and  which,  as  before  stated, 
the  Queen's  Bench  Division  (consisting  of  my 
brothers  Wills,  Darling,  and  Channell)  has  dis- 
charged, holding  that  no  duty  is  imposed  upon 
those  who  administer  the  county  funds  to  pay  out 
of  those  funds  the  expenses  of  the  maintenance 
of  troops  brought  into  their  district  for  the 
purpose  of  suppressing  riots.  It  seems  to  me 
that  the  circumstances  of  this  case  are  such  as  to 
induce  the  court  to  be  astute  to  find,  if  pos<*ible, 
a  duty  imposed  by  law  upon  the  ratepayers  of  the 
coui.ty  to  pay  that  which  is  now  demanded ;  but 
the  question  remains,  can  su<^  a  duty  be  found  ? 
In  considering  this  application  for  a  rule  nisi  it 
matters  not,  in  my  judgment,  whether  the  credit 
of  the  county  has  or  has  not  been  pledged  by  the 
justices  to  the  tradesmen,  for  th«^  same  point 
arises  in  either  case.  If  the  justices  had  the 
power  to  pledge  the  credit  of  the  county  rate- 
payers to  the  payment  of  the  sums  now  demanded 
by  the  tradesmen,  it  is  because  there  is  a  duty 
upon  the  ratepayers  to  pay  them ;  but  if  there  be 
no  such  duty  the  pledging  of  the  credit,  which  the 
Solicitor-Gkoieral  so  muon  insisted  upon,  comes 
to  nothing,  for  the  point  is,  whether  the  cmdit 
was  pledged  or  not,  can  the  law  officers  ofthe 
Crown  appearing  for  the  relators  show  that  there 
is  a  legal  duty  on  the  part  of  the  ratepayers  of 
the  county  to  pay  what  is  now  demanded  by  the 
tradesmen  P  Justices  of  the  peace  for  counties 
are  appointed  by  Special  Commission  under  the 
Great  Seal,  which,  as  appears  from  Blackstone's 
Commentaries,  4th  edit  oy  Stephen,  p.  650,  was 
settled  by  all  the  jud|;es  as  long  ago  as  the  year 
1590.  By  this  commission  they  are  appointed  to 
keep  the  peace  in  the  particular  counties  oamed — 
videlicet,  '*to  keep  and  cause  to  be  kept  all 
ordinances  and  statutes  for  the  good  of  the  peace." 
By  the  13  Hen.  4,  c.  7,  s.  1 :  *^U.  any  riot  .  .  . 
against  the  law  be  made  the  justices,  thn-e  or  two 
of  them  at  the  least,  and  the  sheriff  and  under- 
sheriff  shall  come  with  the  power  of  the  county 
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(if  need  be)  to  arrest  them  and  shall  arrest 
them  " ;  and  by  2  Hen.  5,  o.  8,  s.  2,  "  the  Kind's 
liege  people  being  suffisient  to  travel  shall  oe 
aaaistants  to  them  upon  reasonable  warning  to 
ride  with  them  in  aid  to  resist  such  riots  .  .  . 
on  pain  of  imprisonment  and  to  make  fines  and 
ransoms  to  the  King  " ;  and  by  this  section  it  is 
further  enacted  that  "  the  said  justices  and  other 
officers  shall  execute  their  offices  aforesaid 
at  the  King's  costs  in  going  and  continuing  in 
doing  their  said  offices  by  payment  thereof  to  be 
made  by  the  sheriff  by  indentures  betwixt  the 
said  sheriff  and  justices  and  other  officers  afore- 
said, whereby  the  sheriff  upon  his  account  in  the 
Exchequer  shall  have  due  allowance."  From  this 
statute  it  would  seem  that  the  Crown  rather  than 
the  county  is  liable  for  expenses  incident  to  the 
quelling  of  riots ;  but  I  have  not  to  decide  as  to 
tne  Crown,  and  the  subsequent  FoHce  Acts  play  an 
important  part  in  this  matter.  I  do  not  doubt 
that  it  is  the  duty  of  justices  of  the  peace  in 
counties  to  quell  riots  within  their  respective 
<;ountie8,  and,  indeed,  if  they  neglected  to  do  so 
they  might  be  proceeded  against  by  information — 
steBex  v.  Finney  (5  C.  &  P.  ^54)  and  JBea:  v. 
Kenneti  (5  C.  &  P.  282)— but  the  question  is, 
Who  is  to  pay  for  the  performance  of  this  duty  P 
The  argument  on  the  part  of  the  county  council 
is  that,  if  justices  are  willing  to  undertake  duties 
'which  they  are  bound  to  penorm,  and  expense  is 
thereby  incurred,  the  justices  who  undertake 
the  duties  must  pay  the  expeoses  incurred  in 
their  performance,  unless  they  can  show  that 
they  are  relieved  therefrom,  or  that  the  obligation 
to  pay  is  cast  upon  some  other  person  or  persons, 
which  is  the  same  thing.  Upon  the  present  rule 
nisi  I  have  not  to  determine  whether  the  justices 
who  pledged  the  credit  of  the  county  can  or  cannot 
be  sued  personally  for  having  represented  to  the 
tradesmen  that  they  had  the  authority  of  the 
county  to  pledge  its  credit,  whereas  they  had  not, 
and  I  say  nothmg  as  to  this  one  way  or  the  other, 
nor  have  I  to  determine  whether  the  Crown  is  the 
paymaster,  for  the  sole  question  I  have  to  solve  is 
whether  there  is  a  legal  duty  upon  the  ratepayers 
of  the  county  to  pay  to  the  tradesmen  their 
accounts  for  housing  and  feeding  the  troops  in 
the  present  case.  I  do  not  doubt  that  in 
cases  of  necessity  justices  of  the  peace  have 
power  to  call  in  troops,  and  it  is  clear  that, 
when  called  in  to  quell  a  riot,  they  can  only 
be  called  in  to  act  either  as  civilians  or  as 
soldiers.  In  my  judgment  they  are  called  in  to 
act  as  soldiers,  for  their  services  are  asked  for  as 
being  soldiers,  they  come  as  soldiers  under  arms 
and  military  command,  they  remain  under  arms 
4Uid  military  command,  and  depart  underarms 
and  military  command ;  but,  as  this  is  not  con- 
<^ed,  I  will  first  assume  that  they  are  cidled  in 
to  act  as  civilians,  and  see  how  the  matter  then 
stands.  In  Bum's  Justice  of  the  Peace,  30th 
•edit.,  vol.  1,  p.  1340,  I  find  it  stated  that  "  the 
•expenses  to  which  counties  are  liable  and  which 
are  to  be  levied  by  county  rates  are  provided  for 
by  various  Acts  of  Parliament,  which  will  be 
ionnd  under  their  respective  titles  throughout 
this  work.''  In  1739  the  statute  12  Geo.  2,  c.  29 
was  passed,  which  was  the  first  County  Rate  Act. 
Prior  to  this  Act  there  had  been  in  counties  par- 
ticular rates  for  partioularpurposes  levied  under 
particular  Acts,  and  the  County  Bate  Act  of  12 
<3tBO.  2,  c.  29,  which  recites  these  Acts,  represented 
Mao.  Cas.— Vol.  XIX. 


the  aggregate  of  the  small  rates  previously  levied, 
and  it  is  enacted,  by  sects  1  and  6,  that  a  county 
rate  should  thereafter  be  levied  *'  for  the  uses  and 
purposes  of  the  said  recited  Acts  to  which  the 
public  stock  of  any  county  is  or  shall  be  applic- 
able." I  can  find  no  trace  of  the  public  stock  of 
any  county  being  liable  for  the  housing  of  troops 
called  in  to  quell  riots  either  before  or  after  the 
passinff  of  this  Act  of  12  Greo.  2.  I  have  looked 
through  the  Acts  which  relate  to  the  county  rates, 
both  those  cited  in  Bum's  Justice  of  the  Peace, 
at  p.  1340,  and  others  cited  at  the  Bar,  and  there 
is  not  a  single  Act  which  casts  the  housing  and 
maintenance  of  troops  when  called  into  a  county 
upon  the  county  rate,  and  the  Act  of  41  Geo.  o, 
c.  78,  s.  2,  to  which  I  shall  refer  hereafter,  is  the 
only  Act  I  can  find  which  can  by  any  possibility 
be  pointed  to  as  havii^g  any  semblance  of  a 
reference  to  the  matter.  The  Acts  which  deal 
with  the  public  peace  deal  with  chief  constables, 
high  constables,  special  constables,  and  police,  the 
clmrges  of  which  are  by  the  different  Acts  placed 
upon  the  county  rate,  and  it  is  by  means  of  these 
Acts  that  justices  of  the  peace,  as  it  appears  to  me, 
are  released  from  the  charges  of  Keeping  the 
peace  in  their  counties,  which  I  apprehend 
they  would  otherwise  have  to  pay  as  inci- 
dent to  the  performance  of  their  duty.  But 
the  maintenance  of  troops,  assuming  them 
to  be  acting  as  civilians,  is  not  to  oe  found 
mentioned  in  these  statutes.  Soldiers  are  not 
per  Be  "chief  constables,"  "high  constables," 
" special  constables,"  or  "police,'  even  assuming 
they  happen  to  act  as  civilians.  I  will  now  take 
it  that  the  troops  are  what  they  really  are — viz., 
acting  and  being  soldiers — and,  as  this  is  so,  it 
seems  to  me,  if  possible,  to  be  an  a  fortiori  case, 
for  the  cost  of  housing  and  feeding  soldiers  is 
clearly  not  cast  upon  the  county  rate  in  terms  by 
any  statute  whatever.  It  was  next  argued  by  the 
Solicitor- General  that,  even  if  so  and  the  obligd- 
tion  of  the  county  ratepayers  to  defr^iy  these 
expenses  cannot  be  foimd  in  any  statute,  yet  this 
coui-t  should  hold  that  by  the  common  law  of 
England  the  justices  were  entitled  to  be  recouped 
by  the  county  for  what  they  had  pledged  the 
credit  of  the  county  to  the  tradesmen  in  the 
performance  of  their  duty.  As  to  this  suggested 
common  law  obligation,  there  is  no  evidence  that 
it  has  ever  been  the  practice  of  the  county  to 
bear  these  expenses.  The  Solicitor- General,  with 
all  the  research  at  his  command,  has  only  been 
able  to  produce  one  case  upon  the  subject,  and 
that  he  cited  out  of  the  Times  newspaper  of  the 
21st  Feb.  1879,  and  the  question  there  raised  was 
whether  an  order  by  the  county  treasurer  for  the 
payment  of  money  to  the  mgh  constable  in 
respect  of  the  lodging  and  feeding  of  troops 
brought  in  to  quell  riots  at  Blackburn  was  a 
valid  order.  The  order  was  sought  to  be  upheld, 
not  at  common  law,  be  it  noticed,  but  by  reason  of 
sect.  2  of  41  Geo.  3,  c.  78,  which  enacted  that  it 
should  be  lawful  for  any  two  justices  to  order  and 
direct  such  reasonable  and  necessary  allowances 
to  be  made  to  any  high  constable  for  extra- 
ordioary  expenses  mcurred  hj  him  in  the  execu- 
tion of  their  respective  duties  in  any  case  of 
tumult,  riot,  or  felony.  Tne  rule  niai  for  a 
mandamus  which  had  been  obtained  was  made 
absolute  by  Cockbum,  L.C.J,  and  Mellor,  J.,  the 
Lord  Chief  Justice  saying,  "  there  being  a  serious 
question  raised  they  woald  leave  it  to  be  raised  ou 
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the  record  and  carried  if  neceseary  to  the  House 
of  Lords."  This  is  the  sole  case  the  Solicitor- 
Greneral  has  been  able  to  bring  to  oar  attention, 
a  poor  authority  indeed  upon  which  to  infer  a 
common  law  obligation.  I  must  point  out  that 
the  present  rule  nisi  is  not  moved  under  the  Act 
above  mentioned ;  and  whether,  if  it  had  been,  it 
would  have  been  successful  I  give  no  opinion,  for 
it  is  not  before  me,  and  I  may  add  that,  if  it  had, 
the  facts  of  the  case  do  not  seem  to  me  to  fit  in 
with  the  section.  The  present  rule  is  to  pay  out 
of  the  county  fund,  or  to  levy  a  county  rate  to 
pay  the  tradesmen  who  are  the  relators,  and  not 
to  pay  a  high  constable  for  any  extraordinary 
expenses  he  may  have  incurred,  and  indeed  none, 
as  it  appears  to  me  upon  the  affidavits,  have  been 
incurred  by  any  high  constable.  I  will  now  turn 
to  the  work  of  a  man* who  had  peculiar  know- 
ledge on  the  matters  now  in  question — I  mean 
the  late  Mr.  Charles  Clode  of  the  War  Office.  I 
find,  at  p.  142  of  his  work,  Military  Forces  of  the 
Crown,  vol.  2,  sect.  47,  and  a  note  thereon,  that 
which  shows  how  erroneous  it  would  be  for  the 
court  to  declare  the  existence  of  an  obligation 
upon  the  ratepayers  of  counties  at  common  law 
to  pay  the  cost  of  soldiers  imported  into  their 
districts  to  quell  riots,  as  suggested  by  the 
Solicitor-General.  At  sect.  47  Mr.  Clode  says, 
with  regard  to  the  employment  of  military  in 
lieu  of  tne  police,  there  is  this  apparent  defect  in 
the  present  law — ^viz.,  that  the  military  are  sent 
to  and  remain  in  the  particular  town,  not  at  the 
expense  of  the  local,  but  of  the  general  community, 
giving  thereby  a  present  instead  of  inflicting  a 
pecuniary  mulct  upon  the  inhabitants  of  the  town 
or  place  for  their  insufficient  ordinary  police 
arrangements,  and  the  example  he  gives  in  the 
note  IS  peculiarly  pertinent  to  the  common  law 
point  now  for  the  first  time,  I  believe,  suggested 
oy  the  Solicitor- Greneral.  The  note  is  this: 
'*  For  example,  if  the  Manchester  magistrates 
request  500  men  of  the  Metropolitan  Police  to  be 
sent  down  to  aid  in  maintaining  the  peace  and 
order  of  the  town,  the  magistrates  provide  for  the 
men  and  the  ratepayers  of  Manchester  bear  their 
expenses;  but,  if  the  same  magistrates  request 
500  soldiers  to  be  sent  for  the  same  purpose,  the 
taxpayers  of  the  kingdom  have  t  >  hear  all  the 
expenses  of  the  500  soldiera  and  the  ratepayers  of 
Manchester  nothing."  Where  is  there  any  place 
for  holding  a  duty  imposed  at  common  law  upon 
the  ratepayers  to  pay  for  the  housing  and  f eemng 
of  soldiers  P  There  is  none,  for  no  such  obligation 
at  common  law  in  fact  exists,  and  if  this  oblijga- 
tion  is  to  be  imposed,  it  must  be  by  statute.  The 
case  of  Bex  v.  Essex  (4  T.  B.  591)  was  pressed 
into  the  service  of  the  Solicitor-General  in  order 
to  show  that  the  county  rate  might  be  liable  for 
e  xpenses  not  cast  upon  it  by  statute.  The  question 
there  was  whether  the  justices  of  a  county  might 
pay  the  expense  of  litigating  as  to  a  fine  which 
they  thought  had  been  illegally  imposed  upon 
the  county,  and  it  was  held  (see  specially  by 
Buller,  J.)  that  on  the  true  construction  of  12 
G«o.  2,  c.  29,  the  necessary  expenses  of  every- 
thing relating  to  the  subjects  therein  mentioned 
must  be  borne  by  the  county  and  paid  out  of  the 
county  stock ;  but,  as  this  Act  in  no  way  relates 
to  the  payment  of  the  maintenance  of  soldiers  in 
a  county,  the  case,  in  my  judgment,  has  no 
application  to  the  case  in  hand.  For  the 
above  reasons  I  think  that  the  tradesmen  make 


out  no  duty  in  the  county  ratepayers  to  pay 
the  expenses  in  question,  and  I  agree  with  thus 
Divisional  Court  that  the  rule  niai  should  be 
discharged.  This  appeal  must,  therefore,  be  dis- 
missed. Bigby,  L.tJ.  agrees  with  the  decision  of 
the  court 

Williams,  L.J. — In  my  opinion  the  judi^ment 
of  the  Divisional  Court  must  oe  affirmed.  The  key 
to  the  whole  question  is  to  be  found  in  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  Bex  v. 
Essex  (4  T.  B.  591).    Lord  Kenyon,  C.J.  says: 
"  If  the  contest  in  this  case  had  been.  Whether 
the  justices  of  the  county  could  arbitrarily  impose 
texes  on  the  county  P  the  only  answer  that  could 
have  been  given  would  have  been  in  the  negative. 
But  the  question  here  is.  Where,  by  any  express 
law,  or  by  precedent  and  lonff  usage,  that  which 
has  been  done  was  not  lawfully  done  ?  And,  if  it 
were  warranted  by  precedent  and  long  usage  and 
by  many  analagous  cases  in  the  law,  the  order 
may  be  supported,  though  there  may  be  no  pre- 
cise Act  of  Parliament  to  direct  it."    Now,  in  the 
present  case  it  is  not  suggested  that  there  is  any 
statute  authorising  the  levy   of  a  rate  for  the 
payment  of  the  expenses  incurred  in  the  main- 
tenance of  the  soldiers  called  in  to  maintain  order, 
or  that  there  is  any  statute  that  authorises  the 
payment  of  such  expenses  out  of  the  county  fund; 
neither  is  it  suggested  that  these  expenses  are  the 
necessary  expenses  of  things  relating  to  subjects 
mentioned  in  such  Acte,  within  the  principle  laid 
down  by  Buller,  J.,  who  says :   "  In  my  opimon 
the  true  construction  of  this  Act  (2  Geo.  2,  c.  29) 
is,  that  the  necessary  expenses  of  everything 
relating  to  the  subjecte  therein  mentioned  most 
be  borne   by  the  county  and  paid  out  of  the 
county  stock."    The  mandamus  asked  for  in  the 
present  case  is  a  mandamus  to  the  county  council 
of    the    administrative    county    of    GUmorgan 
ordering  them  to  pay  certain  sums  to  oertaiti 
tradesmen  who  had  provided   food    and   other 
things  for  the  maintenance  of  the  soldiers.    This 
distinguishes    the    present  case    from   the  case 
which  was  before  Cockbum,  L.C  J.  and  Mellor,  J. 
on  the  21st  Sept.  1879,  in  which  case  the  applica- 
tion was  for  a  mandamus  directing  the  treasurer 
of    the  county  fund  to  obey  an  order  of  two 
justices,  confirmed  at  quarter  sessions,  to  pay  to 
the  chief  consteble  the  extraordinary  expenditure 
incurred  for  the  maintenance  of  a  militery  force 
called  in  by  the  justices  on  the  occasion  of  riots 
at  Blackburn.    It  was  contended  that  such  an 
order  could  be  justified  by  41  Qeo,  3,  c.  78,  s.  2, 
which  provides  that  it  shall  be  lawful  for  two 
justices  to  order  such  reasonable  and  neoessaiy 
allowances  to  be  made  to  any  high  constable  for 
any  county  for  any  extraordinary  expenses  in- 
curred by  him  in  the  execution  of  his  duty  in  any 
case  of  tumult,  riot,  or  felony.    The  section  goes 
on  to  provide  for  the  confirmation  of  the  order  at 
quarter  sessions.    The  writ  of  mandamus  was 
granted,  the  court  saying  that  the  question  could 
then  be  raised  on  tne  record  and  canied  to  the 
House  of  Lords  if  necessary,  but  suggesting  that  it 
might  answer  the  purpose  to  appeal  against  the 
decision  before  incurring  the  expense  of  issuing 
the  writ.     The  rule  was  made  absolute  for  the 
issue  of  the  writ,  but  there  does  not  seem  to  have 
been  any  apoeaJ.      In  that  case  there  was  an 
affidavit  by  the  chief  constable  saying  that»  is 
his  opinion,  the  expenses  were  necessarily  incurred 
in  providing  lodgings  and  rations  and  otherwise 
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Tnaintftinj-ng  the  military  f oroe,  and  that,  in  his 
opinion,  such  military  force  was  necessary  to 
aid  and  assist  the  civil  authority  in  main- 
taining peace  and  good  order,  and  that  without 
auch  muitary  force  it  would  not  have  been 
possible  for  him  to  h&ye  maintained  peace  and 
|ood  order  in  the  division.  Ab  the  liord  Chief 
Justice  points  out»  the  affidavit  did  not  state 
that  the  force  was  obtained  by  the  chief  constable, 
although  when  the  soldiers  were  there  he  availed 
himseli  of  their  assistance.  Indeed,  it  does  not 
appear  that  the  lodgings  and  rations  were  ordered 
by  him.  I  have  dealt  with  that  case  at  some 
length  because  the  facts  of  that  case  are  un- 
commonly like  the  facts  in  the  present  case,  and 
I  wish  to  guard  myself  against  being  supposed  to 
decide  that,  if  the  appUcation  had  be^  for  a 
mandamua  to  order  payment  to  the  chief  con- 
stable of  expenses  incurred  by  him  instead  of 
being,  as  it  is,  an  application  for  an  order  to 
make  payments  to  certain  tradesmen  who  pro- 
vided &oa,  &c.,  for  the  soldiers,  that  a  mandamus 
might  not  have  issued.  I  note,  however,  that  there 
is  no  affidavit  in  the  present  case  by  Captain 
Lindsay,  the  chief  constable,  and  that  the 
affidavits  as  to  his  approval  are  very  vague. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  BeU,  Brodrieh,  and 
Grtxy,  for  Innion  and  C.  and  W,  KenshoUf  Aber- 
dare. 

Solicitors  for  the  respondents,  Chesion  and 
Sons, 


Tuesday,  Oct.  31, 1899. 

(Before  Lord  Bussbll,  C. J.,  Smith  and 
Williams,  L.  JJ.) 

Daybktby  Distbiot  Council  v,  Pabkeb.  (a) 

APPBAL  FBOM    THE    QXJEBN'S  BENCH  DIVISION. 

Highway — Bepairs  ratione  tenursB — Person  liable 
— Owner  not  in  occupation  of  land  —  Local 
Chvemment  Act  1894  (56  &  57  Viet.  c.  73),  8.  25, 
sub-s  2. 

By  sect.  25,  suh-sect.  2,  of  the  Local  Oovemment 
Act  1894,  where  a  highway  repairable  ratione 
tenursB  is  out  of  repair  and  the  person  liable 
to  repair  it  fails,  when  requested  so  to  do  by  the 
district  cov/ncil,  to  place  it  in  proper  repair,  the 
district  council  may  repair  the  highway  and 
"recover  from  the  person  liable  to  repair  the 
highway  the  necessary  expenses  of  so  doing.*' 

Held,  that  an  ovmer  of  lands  who  was  not  also  the 
oeeupier  was  not  "the  person  liable  to  repair 
the  highway "  within  the  meaning  of  the  sub' 
section. 

Cuckfield  Bural  District  Coanci]  v.  Goring  (78 
L.  T.  Eep.  530;  (1898)  1  Q.  B.  865)  approved. 

This  was  an  appeal  from  the  decision  of  the 
Oilmen's  Bench  Division  (Wills  and  Bruce,  JJ.) 
upon  a  point  of  law  ordered  to  be  beard  and  dis- 
posed of  before  the  trial  of  the  action. 

The  action  was  brought  under  the  Local 
(Government  Act  1894  to  recover  the  sum  of  ld6Z., 
the  amount  of  the  expenses  incurred  by  the  plain- 
tiffs in  putting  into  proper  repair  a  certain  nigh- 
way  witnin  th^r  distnct. 

'«)Beported  by  E.  Manlbt  SyiTB,  Esq..  Barrinter<«t-Lftw. 


The  Local  Government  Act  1894  (56  &  57  Yict. 
c.  73)  provides  as  follows : 

Sect.  25,  Bub-seot  2.  Where  a  highway  repairable 
ratione  tenura  appears  on  the  report  of  a  oompetent 
Bnrveyor  nbt  to  be  in  proper  repair,  and  the  person  liable 
to  repair  the  same  fails  when  requested  so  to  do  by  the 
district  ooonoU  to  plaoe  it  in  proper  repair,  the  district 
council  may  place  the  highway  in  proper  repair,  and 
recover  from  the  person  liable  to  repair  the  highway  the 
necessary  expenses  of  so  doing. 

The  highway  in  question  was  on  land  which  was 
owned  by  the  defendant,  though  it  was  not  in  his 
occupation,  but  in  the  occupation  of  his  tenant. 

ThepladntiffB  had  requested  the  defendant  to 
repair  the  highway  and,  on  his  failing  to  do  so, 
had  themselves  done  the  repairs. 

By  their  statement  of  claim  they  alleged  that 
the  nighway  was  repairable  ratione  tenwras. 

By  an  order  under  Order  XXY.,  r.  2,  it  was 
ordered  that  a  point  of  law  raised  by  the  defen- 
dant in  his  statement  of  defence  should  be  set 
down  for  hearing  and  disposed  of  before  the  trial 
of  the  action. 

The  question  thus  raised  was  whether  an  owner 
of  land,  who  was  not  in  occupation,  was  ''the 
person  liable  to  repair"  within  the  meaning  of 
sect.  25,  sub-sect.  2. 

The  Queen's  Bench  Division  (Wills  and  Bruce, 
J  J.),  following  the  decision  of  a  divisional  court 
in  Cuckfield  Mural  District  Council  v.  Qoring  (78 
L.  T.  Bep.  530 ;  (1898)  1  Q.  B.  865),  held  that  such 
an  owner  is  not  liable  to  an  action  under  sect.  25, 
sub-sect.  2,  and  gave  judgment  for  the  defendant. 

The  district  council  appeiJed. 

Bray,  QC.  and  E.  Morten  for  the  district 
council. — ^The  decision  of  the  court  in  Cuckfield 
Bural  District  Council  v.  Ooring  {ubi  sup.)  was 
wrong  and  should  be  overruled.  Pirst,  under  the 
old  law  an  owner  of  land  not  in  occupation  of  it 
was  subject  to  an  indictment  for  non-repair  of  a 
highway  repairable  ratione  tenwrse.  It  is  true 
that  the  Goui*t  for  Grown  Gases  Reserved  has 
held  that  such  an  owner  cannot  be  charged 
ratione  tenurw  with  the  repair  of  a  highway  : 

Reg.  V.  Barker,  62  L.  T.  Sep.  578 ;  25  Q.  B.  Div. 
218. 

But  on  this  point  that  case,  ifc  is  submitted,  was 
wrongly  decided.  The  decision  may  be  supported 
on  the  other  grounds  given  by  the  court.  Upon 
this  point  the  decision  of  the  court  was  based 
upon  a  placitum  in  Rollers  Abridgment  (tit. 
Gnimin  Common  (B)  2),  which  only  refers  to 
liability  to  repair  ratioTie  dauswrsB : 

Beg.  V.  Ramsden,  E.  B.  A  E.  949. 

The  point  was  argued  in  another  case  before  the 
Gourt  of  Queen's  Bench  and  the  court  considered 
it  a  doubtful  one,  but  thought  there  was  no  need 
to  decide  it  then : 

Reg  V.  Button,  3  A.  &  £.  597. 

But,  secondly,  even  supposing  that  an  owner  not 
in  occupation  was  not  liable  to  be  indicted,  never- 
theless,  since  the  occupier,  who  undoubtedly  was 
indictable,  was  entitled  to  recover  from  the  owner 
the  expenses  of  repairing,  the  owner  was  in  effect, 
and  is  still,  the  person  really  liable  to  repair. 
That  a  tenant  can  recover  from  the  owner  any 
money  he  has  been  compelled  to  spend  in  repair 
of  the  highway  is  clear : 

Baker  v.  OreenhOl,  8  Q.  B.  14^. 
The  effect  of  that  case  is  that  the  owner  was 
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liable  to  repair,  thouf^h  bis  liability  was  not 
enforceable  by  tbe  public,  but  was  only  enforceable 
indirectly  by  means  of  his  tenant's  right  to  be 
indemnified. 

Bowsell  (Macmorran,  Q.C.  with  him)  for  the 
defendant. — No  doubt  the  owner  is  liable  to 
indemnify  his  tenant  from  the  costs  of  repair- 
ing, but  a  liability  to  indemnify  a  tenant  is  very 
different  from  a  liability  to  the  public  to  repair 
a  highway.  I  submit  that  Beg.  v.  Darker  (ubi  sup.) 
was  rightly  decided.  The  placitum  in  RpUe's 
Abridgment  is  repeated  in  Viner's  Abrdgment 
(see  Chimin  Common,  B.  2  and  E.  12),  and  has 
always  been  accepted  as  correctly  laying  down 
the  law.  There  is  no  decided  case  that  an  owner 
who  is  not  also  occupier  is  indictable.  There  is 
one  case  in  which  the  judees  had  doubt  as  to  an 
owner's  liability  where  the  mnd  was  lying  fallow : 
Nott%ngham*8  oase,  2  Boll.  B.  412. 

But  in  such  a  case  the  owner,  though  not  making 
use  of  the  land,  would  in  Law  be  the  occupier, 
and  the  case  therefore  does  not  support  the 
plaintiffs'  contention.  As  to  Baker  t.  Qreenhill 
{ubi  sup.),  the  case  turned  on  the  construction 
of  a  local  Act.  The  question  here  simply  turns 
on  the  proper  construction  of  sect.  25,  sub-sect.  2. 
"  The  person  liable  to  repair "  means  the  person 
who  can  be  compelled  to  do  the  repairs.  The 
only  alteration  in  the  law  which  has  been  made 
by  sect.  25,  sub-sect.  2,  is  an  alteration  in  the 
procedure  by  which  the  local  authority,  after 
repairing  a  highway  which  is  repairable  ratione 
tenurse,  can  recover  the  expenses  which  they  have 
incurred.  It  merely  enlarges  the  remedy  which 
was  introduced  by  sect.  34  of  the  Highway  Act 
1862  (25  &  26  Yict.  c.  61),  which  enabled  a  high- 
way  board  to  repair  a  highway  repairable  ratione 
tenurae,  and  to  recover  the  expenses  from  the 
person  liable  to  repair  upon  a  summons  before 
justices  at  petty  sessions. 

Marten  replied. 

Lord  RirssBLL,  C.  J. — ^This  appeal  raises  a  very 
narrow  point,  which  I  am  disposed  to  deal  with 
simply  on  the  construction  of  the  words  of  the 
statute.  I  do  not  wish  to  embarrass  myself  with 
what  has  been  said  by  judges  in  earJier  cases, 
nor  to  refer  at  all  to  such  cases  except  as  showing 
the  state  of  the  law  in  former  days.  Now,  by 
sect.  34  of  the  Highway  Act  1862  power  was 
given  to  a  highway  board,  in  case  of  the  non- 
repair of  a  highway  by  the  person  liable  to  repair 
it  ratione  tenurx,  to  repair  it  themselves  and 
recover  the  expenses  upon  a  summons  before 
magistrates.  Before  the  passing  of  that  Act  the 
only  mode  of  enforcing  the  repair  of  a  road  which 
was  repairable  by  someone  ratione  tenurae  was 
by  indicting  the  occupier  of  the  land  to  which  the 
liability  to  repair  was  attached.  It  was  the 
occupier,  and  the  occupier  only,  who  was  indict- 
able. There  is  no  reported  case  of  an  indict- 
ment of  an  owner  of  land  who  was  not  also  the 
occupier.  Such  an  owner  was  not  indictable 
even  though  he  had  made  an  agreement  with  the 
tenant  in  occupation  of  his  land  that  he  would  do 
the  repairs.  As  I  understand  sect.  34  of  the 
Highway  Act  1862  it  was  intended  to  do  no  more 
than  alter  tiie  procedure  for  enforcing  a  liability 
to  repair  ratione  tenurae.  It  was  not  intended  to 
shift  the  onus  of  liability  as  it  existed  under  the 
previous  law.  Then  we  come  to  consider  the 
effect  of  sect.  25,  sub- sect.  2,  of  the  Local  Govern- 


ment Act  1894.  The  words  of  the  sub- section 
are  that  "where  a  highway  repairable  ratione 
tenurae  appears  on  the  report  of  a  competent  sur- 
veyor not  to  be  in  proper  repair,  and  the  person 
liable  to  repair  the  same  fails  when  requested  so 
to  do  by  the  district  council  to  place  it  in  proper 
repair,  the  district  council  may  place  the  high- 
way in  proper  repair  and  recover  from  the  person 
liable  to  repair  the  highway  the  necessary 
expenses  of  so  doing."  On  a  fair  construction 
of  those  words,  can  anyone  applying  them  to  the 
previously  existing  state  of  the  law  sa^  that  they 
make  the  owner  of  land  liable  to  repair  ?  It  was 
argued  that,  because  an  owner  in  certain  cases  is 
liable  to  indemnify  the  person  who  has  done  the 
repaii*s,  he  is  therefore  himself  liable  to  repair. 
It  seems  to  me  enough  to  say  that  a  liability  to 
repair  is  not  the  same  as  a  liability  to  indemnify 
someone  else  who  has  done  the  repairs.  The 
sub-section  was  not  intended  to  alter  the  previous 
law  as  to  liability  to  repair  a  highway  ratione 
tenurae,  but  only  the  procedure  for  recovering  the 
expenses  incurred  in  repairing  such  a  ro^.  I 
thmk  the  appeal  must  he  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion.  I 
think  that  Cuckfield  Bural  District  Council  v. 
Goring  {uM  sup.)  was  rightly  decided. 

Williams.  L.J.-I  agree.  ^^^^  dismused. 

Solicitors  for  the  plaintiffs,  Kingsford,  Donnan, 
and  Co.,  for  W.  F.  and  W.  WtUoughby.  Daventry. 

Solicitor  for  the  defendant,  A.  J.  Harman,  for 
H,  F.  Bennett,  Banbury. 


Tuesday,  Oct.  31, 1899. 

(Before  Lord  Russell,  C.J.,  Smith  and 
Williams,  L.JJ.) 

Nbeld  v.  Hendon  Ubban  Distbict 

Council,  (a) 

APPEAL    FBOM    THE    QUEEN'S    BENCH  DIVISION. 

Highway  —  Bight  of  passage  —  Boadside  'trw— 
Waste  of  manor  —  Ijand  between  fences — ^jPre- 
sumption — Bebutting  evidence. 

On  one  side  of  a  metalled  road,  which  was  a  public 
highway,  was  an  irregular  shaped  piece  of  land, 
formerly  part  of  the  waste  of  the  manor,  beyond 
which  was  an  ancient  hedge  inclosing  private 
property.  On  the  other  eCde  of  the  road  wom 
another  ancient  hedge.  In  1864  by  the  licence  of 
the  lord  of  the  m^nor,  one  of  the  copyholders 
dug  up  and  carried  away  several  cartloads  of 
sou  from  the  surface  of  this  piece  of  land.  In 
1872,  in  accordance  with  me  customs  of  the 
manor,  the  lord  granted  a  licence  to  inclose  the 
land,  and  admitted  the  licensee  as  copyholder 
thereof.  In  1874  the  copyholder  inclosed  the 
land  by  erecting  a  fence  by  the  side  of  the 
metaUei  road  at  a  distance  of  Ibft.  from  the 
centre  of  the  road,  the  surveyor  of  the  high- 
way board  tissisting  in  settina  out  the  line.  In 
ISS^  the  fence,  being  decayed,  was  restored.  In 
1880  the  lord  of  the  manor  enfranchised  the 
land.  No  objection  was  made  by  anyone  to 
any  of  these  acts  untU  in  1897  the  defen- 
dante  threw  down  the  fence,  uUeging  that  it 
v>as  an  obstruction  to  the  highway. 

Held,  that,  assuming  that  there  was  a  prim4  facie 

(a)  Beported  by  E.  Manlbt  Smith,  Esq.,  BarriBtar-ftt-Law. 
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presumption  that  the  whole  space  of  land  between 
the  two  ancient  hedges  was  part  of  the  highway, 
such  presumption  was  rebutted  by  the  evidence 
before  the  con/rt,  and  thai  therefore  the  land 
inclosed  in  1874  was  not  part  of  the  highway. 
Beg.  V.  United  Kingdom  Electric  Telegraph  Com- 
pany (6  L.  T.  Rep.  378)  discussed. 

This    was    an   appeal    from    the  judgment   of 
Ohannell,  J.  at  the  trial  of  the  action  without  a 

The  piaintifE  was  the  owner  of  a  piece  of  land 
adjoiDing  a  public  highway,  called  Butcher's- 
lane,  Hendon. 

The  action  was  for  trespass  in  the  throwing 
down  by  the  defendants  of  the  plaintiff^s  poste 
and  rails  by  the  side  of  the  highway.  The  defen- 
dants justified  their  acts  on  the  ground  that  the 
posts  and  rails  were  an  obstruction  of  the  public 
rights  of  way  oyer  the  land  on  which  the  posts 
and  rails  were  erected. 

It  appeared  from  the  evidence  that  a  metalled 
road  about  15ft.  or  16ft.  in  width  ran  down 
Bntoher's-lane.  On  one  side  of  this  metalled 
road  was  a  narrow  strip  of  greensward  varying 
from  nearly  4ft.  to  nearly  8ft.  in  width.  Beyond 
this  was  a  shallow  ditch  or  grip,  18in.  deep  in  its 
deepest  part,  but  in  the  sh^owest  part  l^ing  a 
mere  depression  of  a  few  inches.  The  width  of 
this  ditcn  or  grip  at  the  top  varied  from  about 
2ft.  to  4ft.  It  had  inlets  for  draining  the  metalled 
part  of  the  road.  On  the  other  side  of  the  road 
there  was  a  similar  strip  of  greensward  and  a 
ditch  with  a  hedge  beyond  it.  By  the  side  of 
the  first-named  ditch  were  erected  the  posts  and 
railfl  which  were  thrown  down  by  the  defendants. 
Theee  posts  and  rails,  with  an  ancient  hedge 
behind  them,  inclosed  a  piece  of  ground  of  an 
irregular  triangular  shape  about  150  yards  in 
length  and  30ft.  in  breadth  at  its  widest  part. 

This  piece  of  land  was  alleged  by  the  defen- 
dants to  be  part  of  the  highway.  The  width  of 
the  land  between  the  two  hedgen  varied  from  33ft. 
to  74ft. 

The  piece  of  land  in  dispute  was  covered  with 
grass,  and  there  was  no  physical  obstruction  to 
walking  along  it  from  end  to  end  except  the  ditch. 
From  the  posts  and  rails  the  land  slo^d  upwards 
more  or  less  to  the  hedge,  the  bottom  of  the  hedge 
in  one  spot  bein^  as  much  as  6ft.  above  the  level 
of  the  road,  but  to  a  great  extent  the  land  was 
comparatively  level. 

Immediately  below  the  hedge,  on  its  road  side, 
was  a  ditch  which  had  been  neglected  and  was 
nearly  choked  up. 

It  was  found  as  a  fact  by  the  learned  judge  at 
the  trial  that  the  piece  of  land  in  question  was 
formerly  part  of.  tne  waste  of  the  manor  of 
Hendon. 

From  the  court  rolls  it  appeared  that,  in  accord- 
ance with  the  custom  of  the  manor,  the  lord 
had  in  many  instances  made  grants  of  waste 
adjoining  highways  in  the  manor  to  be  inclosed 
and  held  by  copy  of  court  roll ;  and  in  1872  he 
gave  a  licence  to  the  plaintiff's  predecessor  in 
title  to  inclose  the  piece  of  land  in  dispute,  and 
admitted  him  as  copyholder  thereof. 

In  1874  the  posts  and  rails  were  pat  up,  inclos- 
ing the  land,  the  surveyor  to  the  highway  board 
assistibg  the  workmen  to  define  the  line  which  the 
fence  was  to  take,  so  that  it  should  not  be  within 
15ft.  of  the  centre  of  the  road. 


In  1885  the  fence  having  decayed  was  renewed, 
and  so  remained  until  it  was  destroyed  by  the 
defendants  on  the  occasion  which  gave  rise  to  the 
present  action. 

In  1880  the  lord  of  the  manor  enfranchised  to 
the  plaintiff's  predecessor  in  title  all  the  land  to 
which  he  had  been  admitted  as  copyholder  in 
Butcher's- lane,  including  the  piece  of  land  in 
qu»-8tion. 

In  1864  a  copyholder  of  the  manor,  with  the 
permission  of  the  lord,  dug  up  and  carried  away 
from  the  land  for  his  own  purposes  about  forty  or 
fifty  cartloads  of  soil. 

The  soil  was  taken  from  the  surface  throughout 
nearly  the  whole  of  the  piece  of  land,  which  was 
left  as  nearly  level  as  possible. 

The  action  was  tried  before  Channell,  J.  without 
a  jury,  and  the  learned  judge  delivered  judgment 
as  follows : — 

Channell,  J. — This  case  has  given  me  a  good 
deal  of  difficulty,  both  during  the  argument  and 
since,  when  I  have  been  considering  it  so  far  as  I 
had  an  opportunity  of  doing  so.     The  difficulties 
of  the  case  lie  in  its  depending  on  presumption 
and  inference,  and  possibly,  to  some  extent,  upon 
conflicting  presumptions,  but  I  have  come  to  the 
conclusion  on  the  whole  that  there  is  one  over- 
riding matter  which  decides  any  doubts  which  I 
might  otherwise  have  on  the  case.    Now,  it  may 
be  convenient  to  deal  first  with  certain  questions 
of  fact  before  I  consider  the  presumptions  that 
may  arise,  because  it  is  the  way  in  which  those 
presumptions  should  be  dealt  with,  which  is,  in  my 
view,  the  really  important  and  difficult  matter  in  the 
case.     [His  Lordship  proceeded  to  refer  to  the 
evidence,  and  found  that  the  piece  of  land  in  ques-^ 
tion  was  formerly  part  of  the  waste  of  the  manor.  }^ 
Then  I  come  to  the  evidence  of  user  of  the  land 
as  a  highway.    The  evidence  that  has  been  given 
is,  in  my  opinion,  wholly  insufficient  for  the  pur- 
pose  of  proving  dedication  of  the  land  as  a  high- 
way by  user.    It  fails  in  the  way  in  which  simuar 
evidence  more  often  than  not  does  fail,  namely, 
by  being  a  great  deal  too  wide.     The  witnesses 
do  not  prove  that  they  used  the  land  as  a  high- 
way, but  that  they  used  it  and  other  land  in  the 
neighbourhood  for  any  purpose  whatever    that 
they  liked.    The  result  is  that  not  only  are  the 
defendants  unable  to  rely  upon  a  great  portion  of 
the  evidence,  but  also  that  the  small  amount  of 
evidence  of   user    as  a  highway   is   practically 
destroyed.    All  the  witnesses  said  that  they  did 
just  as  they  liked.    Most  of  the  witnesses  simply 
told  us    tnat  which  was  obvious,  namely,  that 
until  the  fence  was  put  up  the  land  was  open,  and 
then  there  was  nothing  to  pi  event  their  going  on 
it  if  they  liked.    Most  of  them  did  not  go  beyond 
that.    They  said   they   and   other  people  went 
there  and  did  what  they  liked,  picked  flowers,  and 
mowed  the  grass,  and    did  all  sorts  of  things. 
But  that  is  not  an  exercise  of  highway  rights. 
Consequently  their  evidence,  as  it  seems  to  me, . 
fails  by  reason  of  its  being  too  general.     Judges 
have  now,  I  think,  come  definitdy  to  the  conclu. 
sion  that  upon  evidence  of  that  sort  the  proper 
inference  to  be  drawn  is  that  the  whole  user  is : 

Sermissive.  Most  of  these  things  could  only  be 
one  by  permission,  and  that  was  understood-, 
to  be  so  because  the  witnesses  have  told  us  that 
nobody  ever  interfered  with  them  in  former  days, 
and  they  talked  about  the  happy  old  times  when 


874 


MAGISTRATES'  OASES. 


Ot.  of  App.] 


Nbxld  v.  Hbkdon  XJbbak  Distbigt  Council. 


[Ot.  of  App. 


anyone  might  do  as  he  liked.  If,  therefore,  it 
were  necessary  to  prove  dedication  by  evidence 
of  nser,  I  think  that  the  defendants  have  failed 
-to  do  so.  That  leads  me  to  the  more  difficult 
-questions  in  the  case,  and  the  principal  one  is  as 
to  what  is  the  real  meaning  and  effect  of  the 
doctrine  that  has  been  developed  (I  think  that  is 
the  right  expression  to  nse)  since  the  case  of 
Beg.  V.  Unitea  Kingdom  Electric  Telegraph  Com- 
pany (6  L.  T.  Rep.  378).  Patting  it  in  general 
words,  that  doctrine  is  that  there  is  a  presumption 
that  a  right  of  highway  extends  from  fence  to 
fence  where  there  are  fences  on  each  side  of  the 
road.  Now,  the  case  I  have  referred  to  is  one  of 
Tery  high  authority.  No  one  could  say  otherwise 
•of  a  deliberate  decision  given  in  writing  by 
Martin,  B.  confirmed  in  banc  by  Crompton  and 
Blackburn,  JJ.  But  the  way  in  which  the  case 
arose  makes  it  a  little  difficult  to  follow  exactly 
what  was  decided  and  intended  to  be  decided.  1 
cannot  help  thinking  that  the  judgment  of 
Crompton,  J.,  to  which  Blackburn,  J.  uiought  it 
was  unnecessary  to  add  anything,  has  been  under- 
stood to  go  a  little  further  than  he  intended  it  to 
go.  The  ruling  of  Martin,  B.  was  given  before 
the  evidence  was  entirely  complete  even  oa  one 
«ide,  and  theo  the  defendants  said  that  upon  such 
a  ruliog  it  was  not  worth  while  contesting  the 
oase  further,  and  so  the  case  came  to  an  end.  I 
do  not  know  exactly  whether  the  defendants 
claimed  title  under  anyone,  and,  if  so,  whom. 
Certainly  I  infer  from  the  way  in  which  the  case 
was  dealt  with  hypothetically  in  argument,  that 
the  piece  of  land  in  question  was  not  waste  of  the 
manor  because,  according  to  the  judgment,  Mr. 
O'Malley  in  argument  seems  to  have  put  it  hypo- 
thetically and  complained  of  the  ruling  as  apply- 
ing, in  his  view,  to  cases  of  waste.  I  understand 
Crompton,  J.  to  have  said  that  the  ruling  of 
Martin,  B.  would  not  apply  to  such  cases.  The 
result,  therefore,  is  that  this  question  was  not 
exactly  decided  one  way  or  the  other.  The  next 
difficTuty  about  the  case  is  that  it  proceeded 
almost  m  terms  upon  the  case  of  B,  v.  Wright  (3 
B.  &  Ad.  681).  In  that  case  the  highway  had 
been  set  out  and  defined  by  actual  dimensions  in 
an  indosure  award,  and  only  a  small  portion  in 
the  centre  had  been  metalled.  There  it  was  held 
that  the  whole  width  between  the  fences  was 
highway.  But  all  this  space  had  been  declared 
to  be  a  highway  by  the  inclosure  award,  aod  some 
of  the  expressions  used  by  Crompton,  J.  in  his 
judgment  seem  re  ther  to  limit  the  case  to  the  case 
of  highways  running  between  fences  which  are 
the  lx>und[aries  of  the  hi^  road.  At  the  end  of 
his  judgment  Crompton,  J.,  speaking  of  the  two 
propositions  laid  down  by  Martin,  B.,  said :  "  I 
take  them  as  amounting  to  this,  that  primd  fade 
the  high  road  is  not  coimned  to  the  metalled  part, 
but  extends  to  the  fences  or  boundaries  of  the  nigh 
road ;  and  that  if  there  is  a  practical  obstruction 
upon  that  which  prevents  parties  using  it  as  a 
highway,  that  is  a  nuisance."  Moreover,  earlier 
in  nis  judgment,  the  i>ame  learned  judge,  referring 
to  B.  V.  Wright  (uhi  sup.),  used  very  much  the 
same  words.  The  result  of  that  decision 
eeems  to  me  to  be  that  where  there  is  a  high 
road  running  between  tv7o  fences  at  Home  dis- 
tance away  m>m  the  part  of  the  high  road  that 
is  usually  used,  a  question  of  fact  arisen  whether 
those  are  the  fences  or  boundaries  of  the  high  road. 
If  that  be  so,  this    decision  comes  to  little   or 


nothing  more  than  that  the  action  of  the  high- 
way authorities  in  metalling  a  particuUr  part  of 
the  road  does  not  limit  the  rights  of  the  public 
to  that  part.  That  is  a  very  dear  proposition, 
and  it  is  by  no  means  clear  that  on  this  question 
the  judges  ever  intended  to  go  beyond  that  point. 
But,  supposing  they  did,  what  does  it  ail  tarn 
upon  P  I  think  that  to  a  great  extent  it  is  neces- 
saiT  to  look  back  at  the  history  of  highways 
and  the  ancient  rules  of  law  about  them.  One 
such  rule  was  that  when  a  highway  was  fouad- 
rous,  which  in  former  days  I  take  to  have  been  a 
very  common  circumstance,  the  public  were 
entitied  to  pass  over  the  adjoining  land.  Follow- 
ing that  doctrine  came  another  rule  of  law,  that 
when  anyone  inclosed  land  adjoining  a  highway 
— "  inclosed  the  highway  "  is  tiie  expression  which 
appears  in  the  cases — so  as  to  prevent  the  public 
from  passing  over  the  land  when  the  highway 
was  foundrous,  he  thereby  rendered  himself  liable 
to  repair  the  road,  and  had  to  keep  it  in  repair  in 
relief  of  the  parish.  That  was  the  doctrine  of 
liability  rations  clauewrsB,  and  there  have  been 
cases  in  modem  times,  within  my  recollection,  of 
that  doctrine  being  applied.  One  result  of  the 
doctrine  undoubtedly  was  that  landowners  were 
aftaid  of  making  incloenree  too  near  to  that  part 
of  the  road  whicn  was  commonly  used,  because,  if 
they  inclosed  their  land  right  up  to  the  usual 
road,  they  rendered  themselves  liable  to  repair  the 
road.  I  think  that  there  is  no  historical  doubt 
that  that  is  the  reason  why  there  are  to  be  found 
in  many  places  all  over  England  uninolosed  strips 
of  land  not  ordinarily  used  for  Mghway  purposes 
adjacent  to  the  highway  that  is  in  fact  used.  The 
resiodt  seems  to  me  to  be  this :  If  you  come  to  the 
conclusion  that  the  fences  which  are  in  fact 
adjacent  to  the  highway  are  fences  which  were 
put  up  when  the  adjoining  land  was  being 
inclosed,  and  that  the  landowner  then  purpoeely 
left  a  space  so  that  it  might  not  be  said  that  he 
was  inclosing  the  highway  and  so  rendering  him- 
self liable  to  repair  it  ratione  daunurm,  you  must 
at  the  same  time  come  to  the  conclusion  that  the 
space  left  outside  the  fences  was  left  for  the  pur- 
pose of  its  being  part  of  the  highway — ^that  it  was 
felt  for  the  purpose  of  being  land  adjoining  the 
Idghway  over  which  the  public  were  to  have  a 
right  of  passing  when  the  centre  part  of  the  high- 
way is  foundious.  From  a  conclusion  such  as 
that  it  seems  to  me  to  follow  that,  in  any  instance 
where  the  fences  were  so  put  up,  the  space  left 
outside  was  dedicated,  if  dedicttion  were  neces- 
sary, as  part  of  the  highway.  I  think  that  in  all 
probability  that  is  the  same  thing  as  what  is 
meant  by  this  doctrine  in  Beg.  v.  united  King- 
dom Electrie  Telegraph  Company  {tibi  tup.)  as  to 
there  being  a  presumption  that  highway  rights 
extend  all  over  the  land  between  the  fences.  The 
way  in  which  Martin,  B.  laid  down  the  law  is  as 
foil  ws :  ''  In  the  case  of  an  ordinary  highway, 
although  it  may  be  of  a  varying  and  unec^ual 
width,  running  between  fences  one  on  each  side, 
the  right  of  passage  or  w»y  primd  fade,  and 
unless  there  be  evidencn  to  the  contrary,  extends 
to  the  whole  space  between  the  fences,  and  the 
public  are  entitled  to  the  use  of  the  entire  of  it  as 
the  highway,  and  are  not  confined  to  the  part 
which  may  oe  metalled  or  kept  in  order  for  the 
more  convenient  use  of  carriages  or  foot  passen- 
gers.** That  was  obviously  the  main  contention 
in  that  case,  and,  in  point  of  fact,  Crompton,  J. 
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says  in  his  judgment  that,  in  the  coarse  of  the 
argument,  "  Mr.  0*Malley  was  asked  whether  he 
would  confine  the  ricrht  of  the  public  to  the 
metalled  part,  and  he  said  that  he  was  unable  to 
point  out  any  other  definite  line."  Consequently 
the  main  question  which  the  judges  were  con- 
sidering was  whether  the  right  of  the  public  was 
confined  to  the  metalled  part.  The  question  of 
waste  was  but  slightly  considered,  because  it  was 
not  applicable  to  the  case  before  the  court ;  and, 
so  far  as  I  can  see,  the  same  thing  has  happened 
in  all  the  cases  that  haye  arisen  since.  In  Friem 
Bamet  Urban  District  Council  ▼.  Bickard$on  (62 
J.  P.  547)  the  decision  was  founded  partiallj^,  I 
suppose,  upon  the  fact  that  the  land  m  question 
was  part  oi  the  waste  of  the  manor,  but  the  report 
of  the  case  is  not  easy  to  follow.  In  the  other 
two  cases  which  were  cited  the  question  was,  as  I 
have  said,  more  or  less  left  open.  I  am  not  sure 
that  the  conclusion  I  am  arriving  at  is  quite  satis- 
factory. Where  there  are  large  pieces  of  waste  by 
the  rcMkdside,  the  case,  of  course,  is  fairly  clear, 
because  no  one  could  say  that  the  fences  which 
are  at  some  distance  from  the  road  so  as  to  be,  as 
it  were,  the  further  boundaries  of  the  waste  can 
hare  been  put  up  where  they  are  with  any  refer- 
ence to  the  highway;  and,  if  that  be  so,  no 
inference  could  be  dLrawn  from  them  as  regards 
public  rights  of  way.  Such  a  case  would  not  be 
within  the  decision  of  Beg.  ▼.  United  Kingdom 
Electric  Telegraph  Company  {vbi  9up)  or  any  of 
the  other  cases  cited.  Mr.  Bankes  in  his  argu- 
ment referred  to  Salisbury  Plain,  and  a  large 
illustration  like  that  is  sometimes  useful  in  clear- 
ing up  one's  ideas.  Of  course  it  is  a  question  of 
dett;ree  in  each  case  whether  or  not  there  is  a 
substantial  piece  of  waste,  and  then  comes  the 
question  whether  the  fences  between  the  inclosed 
land  and  the  waste  were  put  up  with  any  reference 
to  the  highvray  or  whether  they  were  put  where 
they  are  zor  some  other  reason.  I  am  inclined  to 
think  that  in  each  case  that  question  oueht 
to  be  decided  before  any  question  of  presumption 
with  regard  to  the  space  which  in  fact  may  be 
formd  to  exist  between  the  fences.  Of  course  the 
inclosmg  from  the  waste  may  have  been  with  refer- 
ence to  the  highway  in  the  way  that  I  hare  men- 
tioned. It  is  perfectly  possible.  When  a  highway 
runs  through  a  large  piece  of  waste,  and  portions 
of  the  waste  are  inclosed  with  the  consent  of  the 
lord  of  the  manor,  it  may  be  that  the  very  reason 
why  so  much  is  inclosed  and  not  more  is  the 
eristence  of  the  highway  and  the  doctrine  I  have 
referred  to.  Consequently,  it  seems  to  me  that, 
before  considering  the  question  of  presumption, 
you  must  first  consider  whether  the  fences  in 
existence  were  put  up  in  reference  to  the  high- 
way,  and  are  fences  or  boundaries  of  the  high  road 
in  the  sense  in  which  Crompton,  J.  ased  the  ex- 
pression in  Beg.  v.  United  Kingdom  Electric  Tele- 
graph Company  {uhi  swp.),  or  whether  they  are 
simply  boundajies  separating  the  inclosed  land 
from  the  waste.  Now,  that  leads  me  on  to  a 
larger  and  more  difficult  question.  In  several  of 
these  cases  there  has  been  a  view  by  the  judge  or 
the  jury.  In  Friem  Bamet  Urban  District 
Council  V.  Bichardson  {tAbi  sup.)  the  special  jury 
viewed,  and  Smith,  L.J.  in  giving  judgment  lays 
considerable  stress  upon  this  fact.  In  Locke- 
King  V.  Wohing  Urban  District  Council  (77  L  T. 
Bep.  790)  Kekewich,  J.  went  specially  to  view  the 
oeuB  in  quo,  and  founded  his  judgment  to  a  con- 


siderable extent  upon  what  he  saw.  In  Harris  v. 
Northamptonshire  County  Council  (13  Times 
L.  Bf-p.  440),  decided  in  1897,  I  think  that 
Byrne,  J.  did  not  have  a  view ;  but  it  is  stated 
in  the  report  that  the  judge  came  to  the  conclu- 
sion thac  the  inclosure,  wnich  was  an  old  one, 
was  a  clear  encroachment  on  the  highway.  The 
report  then  goes  on  to  deal  with  questions  that 
do  not  arise,  or,  at  all  events,  liave  not  been 
argued,  in  the  case  now  before  me,  so  that  it  is 
impossible  for  me  to  tell  what  were  the  grounds 
upon  which  Byrne,  J.  came  to  the  conclusion 
that  it  was  quite  clear  that  there  was  an  encroach- 
ment on  the  highway.  In  the  present  case  I  have 
not  had  the  opportunity  of  a  view.  I  am  not  sure 
that  I  have  not  been  past  the  place.  I  have  some 
slight  recollection  of  it  from  the  photographs, 
but  not  enough  to  form  any  judgment  at  all  from 
my  personal  knowled^  such  as  I  might  have  got 
from  a  view.  But  it  rather  appears  that  the 
hedge  here  was  put  upon  a  sort  of  ridge,  if  I  may 
say  so — the  upper  part  of  the  land  which  was 
inclosed — ^the  top  of  a  certain  slope  or  bank; 
and  it  would  appear,  therefore,  that  the  inclosure 
was  made  for'  the  purpose  of  inclosing  the 
piece  that  is  beyond  that,  and  the  most  conve- 
nient spot  to  put  up  the  hedge  as  the  boundary 
of  the  inclosure  was  found  to  be  the  top  of  the 
rid^.  That  would  be  one  circumstance  from 
which  one  might  judge.  Then,  besides  that, 
there  are  one  or  two  circumstances  which  were 
relied  on  by  the  plaintiff,  though  I  cannot  say 
that  I  lay  much  stress  on  them.  The  plaintiff 
relied  on  the  ditch  at  the  bottom,  but  I  think 
that  the  evidence  makes  that  a  matter  of  very 
small  importance.  As  a  matter  of  theory,  of 
course  one  agrees  to  the  proposition  that  a  ditoh 
is  just  as  g(x>d  as  a  fence  for  the  purpose  of  th& 
application  of  the  doctrine  which  1  have  referred 
to.  In  the  Fen  country  there  is  commonly  a  dyke 
alongside  the  road,  and,  where  a  landowner  nas 
excluded  the  public  from  land  adjoining  the  road 
b^  means  of  a  big  dyke,  I  suppose  he  would  bring 
himself  within  this  doctrine  of  raiione  clausurae. 
A  dyke  of  that  sort  would  undoubtedly  for  this 
purpose  be  the  same  thing  as  a  fence.  But  upon 
the  evidence  I  do  not  think  tiiat  much  reliance  is 
to  be  placed  on  this  ditoh.  However,  we  have  it 
that  this  place  is  slightly  sloping,  the  slope  vary- 
ing, with  the  road  at  the  bottom  of  it,  so  that 
some  parte  of  it  are  less  appropriate  to  highway 
rights  than  others.  The  evidence  does  not  come 
to  much  more  than  that.  If  the  matter  were  left 
there,  I  think  that  there  would  be  considerable 
doubt  as  to  whether  or  not  there  were  highway 
rights  over  this  place.  There  would  be  the  fact 
that  the  land  is  waste,  which  has  some  weight,  but 
in  my  view  is  by  no  means  conclusive.  There 
would  be  also  a  question  of  doubt  as  to  the  appli- 
cation of  the  presumption,  and,  as  I  read  the  cases, 
that  presumption  depends  upon  whether  the  fence 
was  put  up  with  reference  to  the  highway  or  not, 
and  as  to  this  there  would  be  great  doubt.  If  I 
were  decidins:  this  case  in  1874,  when  the  actual 
inclosure  took  place,  and  with  no  more  evidence 
before  me  than  I  have  now,  I  can  only  say  the 
matter  would  have  been  one  of  very  considerable 
doubt.  There  certainly  would  be  a  certuin 
amount  of  evidence  arising  from  the  position  of 
the  land  and  the  fences,  and  so  on,  that  the 

giece  of    land  was    subject    to  highway  rights. 
»ut    then   I  am    not  deciding  it  in  1874,  and 
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it    is    this    which    seems    to  me    to    turn   the 
balance.     The  land   was  inclosed   upwards    of 
twenty  years  ago;  it  was  inclosed  openly  with 
the  Imowledge  of  everybody,  and  in  particular 
with  the  knowledge  of  the  surveyor  of  the  high- 
way board.  Evidence  was  given  that  the  surveyor 
assisted  in  setting  out  the  line  of  the  fence  so 
that  it  should  not  be  within  15ft.  of  the  centre  of 
the  road.    Of  course  if  it  had  been  within  that 
distance  of  the  centre  of  the  road,  it  would  have 
been  contrary  to  the  provisions  of  sect.  69  of  the 
Highway  Act  1835.     For  the  defendants  it  was 
urged  that  even  in  1874  people  were  under  great 
misapprehensions  as  to  the  extent  of  highway 
rights,  and  that  they  had  an  idea  that  if  a  fence 
was  more  than  15ft.  from  the  centre  of  the  road  it 
CO  old  not   be    objected  to.     Yery  possibly  the 
surveyor  to  the  highway  board  was  under  that 
impression  and  made  a  mistake  in  what  he  did, 
but  the  fact  is  that  the  fence  was  put  up  without 
anybody  objecting,  and  that  it  has  remained  for 
twenty    years    and     upwards.      Now,    although 
highway  rights  existing  in  1874   could  not  oe 
lo^t  by  acquiescence  or    lapse    of    time,   never- 
theless when    the    existence    of    highway  rights 
is  a    matter  of    doubt  the  fact  of  this    indo- 
sure  being  made  and  acquiesced  in  for  upwards 
of    twenty    years    is    evidence,    1    think,    that 
t'le  highway  rights  did  not  exist  at  the    time 
of  the  inclosure,  and  is  evidence  of  so  strong  a 
character  that  it  requires  very  strong  evidence  the 
other  way  to  get  over  it.    It  seems  to  me  that 
this  is   just  a  case  for  the  application  of  the 
doctrine  of  the  court  that  where  there  has  been 
possession,  or  anything  analogous  to  possession, 
an  existing  state  of  things  with  reference  to  pro- 
perty of  all  sorts,  for  a  period  of  over  twenty 
years,  the  court  will  act  upon  the  lapse  of  time  in 
settling  disputes  as  to  such  matters.    Upon  the 
question  whether  in  1874  this  piece  of  land  was 
subject  to  highway  rights,  I  can  get  no  further 
than  this — that   there  is  some  evidence  of   the 
existence   of  these  rights.    But  the    matter   is 
extremely    doubtful,  and   when  I  come  to  the 
evidence  that  the  land  was  inclosed  more  than 
twenty  years  ago,  and  that  tho  inclosure  has  been 
completely  acquiesced  in  up  to  the  present,  it 
seems  to  roe  that  that  is  such  strong  evidence 
that  up  to  1874  there  were  no  highway  rights  over 
the  land  that  I  must  act  upon  it.     Accordingly, 
acting  upon  that,  upon  the  principle  that  a  state 
of  things  has  existed  for  more  than  twenty  years 
which  can  best  be  accounted  for  by  the  supposi- 
tion that  there  were  no  highway  rights  over  the 
land  in  1874, 1  find  that  in  1874,  when  this  land 
was  inclosed,  there  were  no  highway  rights  over 
it.   I  give  judgment  for  the  plaintiff  for  the  agreed 
amount  of  damages,  namely,  15^ 

The  defendant  district  council  appealed. 

Cripps,  Q.O.  {Mizcmorran,  Q.O.  and  /.  P.  Oliver 
with  nim)  for  the  district  council. — First,  the 
learned  judge  acted  upon  a  wrong  principle  in 
giving  the  weight  which  he  did  to  the  fact  of  the 
fence  having  been  erected  so  far  back  as  1874. 
Secondly,  where  a  highway  has  fences  on  either 
side  there  is  a  primd  fcune  presumption,  subject 
to  certain  conditions,  that  ail  the  space  between 
the  fences  is  part  of  the  highway : 

Reg,  V.  United  Kingdom  Electric  TeUgrciph  Com' 
pany,  ttbi  sup, 

n  the  present  case  none  of  the  conditions  men- 


tioned in  that  case  exist.  There  is  nothing  in  the 
evidence  to  rebut  the  presumption.    He  cited 

R.  V.  Wright,  SB.  A  Ad.  681 ; 

Turner  v  Ringwood  Highway  Board,  21  L.  T.  R«p. 

745;  L.  Rep.  9Eq.  418; 
Harris  v.   Northamptonshire   CourUy   CoundU  13 

Times  L.  Rep.  440 ; 
Locke-King  v.    Woking   Urban  District  Council,  77 

L.  T.  Bep.  790  ; 
Priem  Bamet  Urban  District  Council  ▼.  Richardson, 

62  J.  P.  547. 

In  the  last-named  case  the  size  of  the  piece  of 
land  in  dispute  is  not  mentioned,  bat  on  inqairy 
I  understand  that  it  was  about  one  acre  in  extent 
[Williams,  L.J.  referred  to  Elwood  v.  BuUoak 
(6  Q.  B.  383,  at  p.  409).] 

Asquith,  Q.O.  and  /.   Eldon  Bankea,  for  the 
plaintiff,  were  not  called  upon. 

Lord  RussBLL,  O.J.  —  This  is  an  action  for 
trespass  arising  out  of  the  destruction  by  the 
defendants  of  some  posts  and  rails  erected  by  the 
plaintiff  by  the  sidH  of  Butcher*s  lane,  Hendon, 
and  the  defendants  justify  their  act  on  the 
gpx>und  that  they  were  merely  moving  an  obstruc- 
tion to  the  highway.  At  the  trial  of  the  action 
before  Ohannell,  «f.  without  a  jary.  the  learned 
judge  held  that  the  trespass  had  been  proved, 
and  he  gave  judgment  for  the  plaintiff  for  the 
agreed  amount  of  damnges.  The  defendants 
appealed,  and  have  based  their  appeal  upon  two 
grounds :  first,  that  the  judgment  of  Ohannell,  J. 
contains  what  would  have  been  a  misdirecdon  if 
the  trial  had  been  with  a  jury ;  and,  secondly,  that 
the  learned  judge's  conclusion  of  fact  is  against 
the  weight  of  the  evidence.  The  first  was  not 
seriously  relied  on.  It  amounted  to  no  more  than 
this,  that  too  mu3h  importance  was  given  to  the 
fact  of  the  erection  of  the  posts  and  rails  in  1874 
and  their  renewal  in  1885.  Both  those  facts 
are  important,  and  in  my  opinion  no  undoe 
weight  was  given  to  them.  As  to  the  second,  it 
is  necessary  m  the  first  place  to  consider  the  facts 
a  little  more  fully.  Now,  the  burden  lay  on  the 
defendants,  in  order  to  justify  the  acts  com- 
plained of,  of  proving  that  the  posts  and  rails  had 
been  erected  on  land  which  had  been  dedicated  as 
part  of  the  highway.  I  agree  that  if  the  locus  in  quo 
were  in  fact  part  of  the  highway,  the  existence  of 
the  posts  and  rails  on  the  huid  for  whatever  len^ 
of  time  would  be  no  answer  to  the  defendants' 
claim  of  the  right  to  remove  them  as  an  obetrnc- 
tion  to  the  highway.  But  how  do  the  defendants 
try  to  make  out  the  fact  of  dedication  of  the  locus  in 
quo  as  part  of  the  highway  P  Their  case  is  simply 
one  of  presumption.  Their  suggeetion  is  t&at 
because  the  road  has  hedges  on  either  side,  the  whole 
space  between  those  hedges  is  part  of  the  high- 
way ;  and  in  support  of  that  argument  they  rehed 
upon  the  case  of  Reg.  v.  United  Kingdom  iHeetrie 
Telegraph  Company  (ubi  sup,),  I  confess  that 
I  think  thei^  is  a  great  deal  to  be  said  in  support 
of  the  remarks  of  OhanneU,  J.  upon  that  case  and 
the  other  cases  cited  to  him.  It  seems  to  me  very 
difficult  to  give  assent  to  such  a  g^eral  propo- 
sition as  this,  that,  under  all  conditions  where  Tou 
find  a  metalled  road  bordered  by  unmetalled 
margins  and  beyond  the  margins  by  hedses,  there 
is  an  invariable  presumption  that  all  the  space 
between  the  hedges  is  nigh  way.  The  question 
whether  such  a  space  is  all  nighway  would  depend 
to  a  great  extent,  I  think,  on  many  other  circuin- 
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fltanoes — Buoh,  for  instanoe,  as  the  nature  of  the 
district  throngli  which  the  road  passes,  the  width 
of  the  marfi^iiis,  the  regularity  of  the  line  of  the 
hedffes,  and  the  levels  of  the  land  adjoining  the 
road.    These  are  all  circumstances  wmch  should 
be  taken  into  account  before  any  presumption 
of  law  can  arise  as  to  the  width  of  the  highway. 
It    seems  to  me   that   it  is   not  safe   to   say, 
as     a    general    proposition,    without    knowing 
the    conditions    of    each   particular    case,    that 
in    such    a    case    as    I    have    mentioned  all 
the  space  between  the  hedges  is   part  of  the 
highway.      But  it  is  not  necessary  to   pursue 
this  subject  further,  because  the  question  which 
was  principally  debated  here    was  whether  the 
presumption,  assuming  it  existed,  was  rebutted 
Dy  the  evidence  offered  at  the  trial.     Now,  there 
are  ereat  diflSculties  in  the  way  of  forming  any 
precise  rule  of  general  application.      It  is  often 
impossible  to  mscover  the  exact  circumstances 
under  which  a  fence  has  been  erected  upon  any 
particular  spot.    The  fence  may  have  been  put 
there  because  there  was  already  a  sort  of  natural 
boundary,  or  it  may  be  in  some  cases  that  the 
person  who  made  the  inclosure  wished  to  leave  a 
margin  of  ground  for  the  use  of  the  public  if  at 
any  time  the  road  should  become  f oundrous.   But 
even  in  the  latter  case  I  doubt  whether  it  would 
be  right  to  say  that  a  margin  left  by  the  land- 
owner outside  a  fence  for  that  purpose  is  neces- 
sarily thereby  dedicated  by  him  as  a  highway  for 
all  time.      In  the  present  case  it  was  argued  that 
any    presumption    that    could    arise    would    be 
rebutted  in  the  first  place  by  the  fact  that  the 
land  in  question  was  part  of  the  waste  of  the 
manor.      Now,  if  this  piece  of  land  were  thrown 
into  the  road,  it  would  make  the  highway  vary 
in  width  from  33ft.  to  74ft.      The  land  is  of  an 
irregular  triangular  shape.     The  old  hedge   by 
the  side  of  it  is  on  the  top  of  a  slight  ridge  and 
has  a  ditch  underneath  it,  then  comes  the  grass- 
covered  land  up  to  the  posts  and  rails,  and  then 
another    small  ditch,  with    a   narrow  strip    of 
greensward  separating  it  from  the  metalled  road. 
There  is  a  similar  diteh  on  the  other  side  of  the 
road,  and  it  is  obvious  that  the  ditches  were  made 
and  are  used  for  draining  the  metalled  part  of 
the  road.      But  then  we  have  this  extraordinary 
state  of  things :  In  1872  the  tenant  of  the  adjoin- 
ing piece  of  land  obtained  permission  of  the  lord 
of  the  manor  to  inclose  the  piece  of  land  in  qaes- 
tion.     In  1874  he  employed  a  carpenter  to  put  up 
poets  and  rails  for  this  purpose,  and  the  carpenter 
was  assisted  in  laying  out  tbe  line  of  the  fence  by 
the  surveyor  of  the  highway  board.      This  took 
place  only    a  few  years  after  the  regular  con- 
stitution of  highway  boards — bodies  whose  duty  it 
was  to  protect  public  rights  over  highways.    The 
posts  and  rails  remained  there  from  1874  up  to 
the  time  when  they  were  thro*vn   down  by  the 
defendants.    Now,  though    this    l-ipse    of    time 
would  not  take  away  the   rights  of  th«  public, 
nevertheless  it  is  strong  evidence  to  rebut  any 
presumption  that  the  alleged  rights  of  the  public 
ever  existed.    Then  there  was  the  evidence  as  to  the 
indoeure  of  other  parts  of  the  waste  of  the  manor. 
It  is  perhaps  doubtful  whether  any  of  these  in- 
olosures  were  strictly  analogous  to  the  inclosure 
the  court  has  now  to  consider,  but  the  entries  on 
the  rolls  of  the  manor  with  respect  to  the  inclosure 
of  waste  adjoining  other  highways  in  the  manor 
4ire  only  consistent  with  the  alleged  right  of  the 
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lord  to  do  what  was  done  in  1874.  Another  part 
of  the  evidence  I  will  refer  to  is  that  with  refer- 
ence to  the  removal  of  the  soil  and  herbage  from 
the  whole  surface  of  the  land  in  1864  with  the 
permission  of  the  lord  of  the  manor.  These  are 
all  aote  of  ownership  which  in  my  opinion  are 
ample  to  rebut  the  p^sumption,  if  it  existed, 
that  the  land  in  question  was  part  of  the  highway. 
Some  of  the  cases  cited  to  us  arose  under  Inclo- 
sure Acte.  Such  cases  throw  no  light  upon  the 
case  now  before  us,  because  in  those  Acts  definite 
measured  spaces  were  directed  to  be  laid  out  as 
roads.  In  what  I  have  said  I  do  not  wish  at  all 
to  be  understood  to  suggest  that  public  righte  are 
always  confined  to  the  metalled  parte  of  a  road. 
That  is  not  at  all  what  I  mean.  It  is  enough  for 
the  present  case  to  say  that  the  evidence  given 
is  not  sufficient  to  show  that  the  land  in  question 
was  used  as  a  highway.  The  appeal  must  be 
dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion.    I  will 
teke  what  Crompton,  J.  says  in  Beg,  v.  United 
Kingdom  Electric  Telegraph  Company  {uhi  sup.) 
and  apply  it  here.    He  says :  "  Taken  altogether, 
I  thinx  it  comes  to  this :  that  prima  facie^  when 
you  look  at  the  highway  running  between  fences, 
unless  there  is  something  to  show  the  contrary, 
the  public  have  a  right  to  the  whole,  and  are  not 
confined  to  the  metelled  part  of  it."    Accepting 
that  as  a  correct  statement  of  the  law,  I  say  that 
in  the  present  case  there  seems  to  me  to  be 
abundant  evidence  to  the  contrary  to  destroy  the 
prima  facie  presumption  which  the  defendants 
rely  upon.    In  the  first  place,  the  land  is  part  of 
the  waste  of  the  manor.    That  fact  excludes  the 
case  from  the  applicability  of  the  general  pro- 
position stated  by  Orompton,  J.    That  learned 
judge  said :  "  Mr.  O'MalJey  put  an  objection  in 
two  ways.     He  said  that  the  ruling  would  not 
apply  to  cases  where  there  was  a  highway  open  to 
a  considerable  greensward  or  place  which  may  be 
inclosed  by  the  lord,  if  it  were  connected  with  the 
waste,  or  by  the  landowner,  if  it  belonged  to  him, 
and  that  it  would  teke  in  a  case  of  that  kind  where 
really  the  ground  was  not  part  of  the  highway. 
But  I  own  it  strikes  me  that  my  brother  Martin 
guarded  carefully  against  that.    He  spoke  of  an 
ordinary  highway  as  running  between  the  fences, 
and  he  says  that  prima  facie  that  is  to  be  teken 
as  a  highway."    In  the  next  place,  we  have  the 
evidence  as  to  the  licence  given  by  the  lord  of  the 
manor  to  one  of  his  tenante  in  1864  to  take  the 
surface  soil  off  the  whole  of  the  piece  of  land  in 
dispute.    The  licensee  took  away  forty  or  fifty 
cartloads  of  soil  and  used  it  for  his  own  purposes. 
It  was  done  openly,  no  one  objecting,    ^d  yet  it 
is  now   contended  that  there  is  no  evidence  re- 
butting the  alleged  presumption.    Further  than 
this,  there  is  the  evidence  as  to  the  erection  of  the 
posts  and  rails  in  1874,  the  surveyor  to  the  high- 
way board  actually  himself  giving  assistence  to 
the  erection  of  the  fence  inclosing  the  land.     The 
poste  and  rails  having  decayed  were  restored  in 
1884,  and  so  remained  till  they  were  thrown  down 
by  tbe  defendanttt.    It  seems  to  me  that  we  have 
here  ample  evidence  rebutting  any  presumption, 
which  might  perhaps  otherwise  exist,  that   the 
piece  of  land  in  question  was  part  of  the  high- 
way.   I  agree  that  the  appeal  must  be  dismissed. 

Williams,  L.J. — I  entirely  agree  that  if  any 
presumption  could  be  made  from  any  of  the  facte 
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as  to  this  piece  of  land  forming  part  of  the  high- 
way, it  is  amply  rebutted  by  the  evidence  before 
the  court.  But  I  wish  to  add  one  word  with 
regard  to  the  applicability  of  the  presumption  to 
a  case  where  a  road  goes  across  the  uninclosed 
waste  of  a  manor.  The  presumption  is  that  primd 
fcLcie,  if  there  is  nothing  to  the  contrary,  the 
public  right  of  way  extends  oyer  the  whole 
space  of  ground  between  the  fences  on  either  side 
of  the  road ;  that  is  to  say,  that  the  fences  may 
primd  facie  be   taken    to  have  been   originally 

Sut  up  for  the  purpose  of  separating  land 
edicated  as  a  highway  from  land  not  so  dedi- 
cated. But  in  the  case  o£  the  waste  of  a  manor 
there  is  another  obvious  reason  for  which  fences 
may  be  put  op,  namely,  to  separate  the  adjoining 
closes  from  the  waste.  I  therefore  doubt  if  any 
presumption  can  be  said  to  arise  in  the  case  of  a 
road  going    across    the    uninclosed    waste  of  a 

°^^'-  Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Preston,  Snow,  and 
Preston,  for  Keary,  Stokes,  and  White,  Chippen- 
ham. 

Solicitor  for  the  district  council,  Ernest  Bevir, 


Wednesday,  Nov.  1, 1899. 

(Before  Lindlbt,  M.R.,  Sir  Francis  Jbttnb, 
and  BoMEB,  L.J.) 

Thomas  v.  Sxjttess.  (a) 

appeal  fbom  the  chancbet  division. 

Local  authority  —  Bye-law  —  Validity  —  Betting 
in  streets — Statviory  enactment — Repugnancy — 
Metropolitan  Streets  Act  1867  (30  &  31  Vict, 
c.  134)  8.  2S— Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  50),  s.  23— LocaZ  Oovemmeni 
Act  1888  (51  &  62  Vict.  c.  41),  s.  16. 

Under  sect.  23  of  the  Municipal  Corporations  Act 
1882,  which  enables  a  council  to  mahe  bye-laws 
for  the  "  good  rule  and  government "  o/  their 
district,  the  London  County  Council  made  a  bye- 
law  prohibiting  wader  a  penalty  any  person  from, 
frequenting  or  using  a  street  or  other  piiblic 
place  for  the  pwrpose  of  boohmahing  or  betting, 
or  wagering  or  agreeing  to  bet  or  wager,  with  any 
person,  or  paying,  or  receiving^  or  settling  bets. 

Sect.  23  of  the  Metropolitan  Streets  Act  1867 
enacts  that  "  any  three  or  more  persons 
assembled  together  in  a  street  within  the  metro- 
polis for  the  purpose  of  betting  shall  be  deemed 
to  be  obstructing  the  street*'  and  shall  be  liable 
to  a  penalty. 

Held,  that  the  bye-law  was  one  which  could  be  pro- 
perly made  for  the  good  rule  and  government  of 
the  district ,-  that  it  was  not  too  wide  and  was 
not  repugnant  to  sect.  23  of  the  Metropolitan 
Streets  Act  1867 ;  and  it  was  therefore  valid. 

White  V.  Morley  (80  L.  T.  Bep.  761 ;  (1899)  2  Q.  B. 
34)  approved. 

Decision  of  Kekewich,  J.  affirmed. 

This  was  an  appeal  from  a  decision  of  Keke- 
wich, J.,  the  question  being  whether  a  bye-law 
made  by  the  London  County  Council  was  valid. 

The  bye-law  in  question  came  into  force  on  the 
1st  Oct.  1898,  and  provided  that 

No  person  shall  frequent  and  ase  any  street  or  other 
pnblio  place,  on  behalf  either  of  himself  or  of  any  other 

(a)  Beported  by  W.  G.  Bl8S«  Baq.,  Barristor-at-Lii.w 


person,  for  the  porpose  of  bookmaking  or  betting,  or 
wagering,  or  agreeing  to  bet  or  wager,  with  any  pezaan, 
or  paying,  or  receiving,  or  settling  bets. 

Another  bye-law  provided  that  any  person 
offending  against  this  bye-law  should  be  liable  to 
a  fine  not  exceeding  5Z.  tor  each  offence. 

The  action  was  commenced  by  the  plaintiff 
claiming  Uie  dissolution  of  a  partnership  between 
himself  and  the  defendant,  and  the  takmg  of  the 
usual  accounts.  The  statement  of  defence  alleged 
tiiat  the  principal  business  of  the  partnership, 
and  for  the  carrying  on  of  which  it  was  formed, 
consisted  of  betting  transactions  in  streets  and 
public  places  within  the  county  of  London,  and 
that  in  the  course  of  that  business  both  the  plain- 
tiff and  the  defendant  necessaiily  frequented  and 
used  the  said  streets  and  public  places  for  the 
purpose  of  betting  and  of  paying  and  reodving 
pa3rments  of  bets.  The  b^e-law  was  then  set  ouC 
and  the  defendant  submitted  that  by  reason  of 
the  bye-law  the  partnership  was  illegal,  and  that 
the  plaintiff  was  not  entitled  to  maintain  the 
action. 

By  the  reply  the  plaintiff  contended  that  the 
bye-law  was  invalid. 

The  bye-law  purported  to  be  made  under 
sect.  23  oi  the  Municipal  Corporations  Act  1882, 
which,  by  sect.  16  of  the  Local  Government  Act 
1888,  applies  to  county  councils. 

The  section  provides  that  '*  the  council  may  from 
time  to  time  make  such  bye-laws  as  to  them  seem 
meet  for  the  good  rule  and  government  of  the 
borough." 

The  preliminary  point  of  law  as  to  the  validity 
of  the  bye-law  was  set  down  for  argument  before 
Kekewich,  J.,  who,  following  White  v.  Morley 
(80  L.  T.  Eep.  761 ;  (1899)  2  Q.  B.  34),  held  that 
it  was  valid. 

From  this  decision  the  plaintiff  appealed. 

Stutfield  (Joseph  Walton,  Q.C.  with  him)  for  the 
appellant. — The  bye- law  is  invalid,  as  it  is  so  wide 
as  to  be  unreasonable.  It  would  cover  the  case 
of  a  man  going  two  or  three  times  a  day  into  a 
particular  street  to  make  a  bet  with  a  professional 
bookmaker.  It  is  not  limited  to  cases  of  obstruc- 
tion, or  nuisance,  or  annoyance.  It  is  not  neces- 
sary for  the  ''good  rule  and  government  of 
London."  and  the  council  have  no  power  under 
the  section  to  make  bye-laws  to  enforce  morality  .- 

Heap  V.  ITm  Rural  Sanitary  Authority  of  the  Bum- 
ley  Union,  12  Q.  B.  Div.  617 ; 

Johnson  V.  The  Mayor,  ^c ,  of  Croydon,  54  L.  T. 
Bep.  295 ;  16  Q.  B.  Div.  708  ; 

Strickland  v.  Hayes,  74  L.  T.  Bep.  137 ;  (1896) 
1  Q.  B.  290  ; 

The  Colder  and  Hebhle  Navigation  Company  v. 
Pilling,  14  M.  A  W.  76 ; 

Macdonald  v.  Lochrane,  51  J.  P.  629. 

Obstruction  in  the  streets  caused  by  betting  haa 
been  dealt  with  by  sect.  23  of  the  Metropolitan 
Streets  Act  1867  (30  &  31  Vict  c.  124)  which 
provides  that  "any  three  or  more  persons 
assembled  together  in  any  part  of  a  street  within 
the  metropolis  for  the  purpose  of  betting  shall  be 
deemed  to  be  obstructing  the  street,  and  each  of 
such  persons  shall  be  liable  to  a  penalty  not 
exceeding  5^."  This  bye-law  is  repugnant  to  that 
enactment  of  the  Legislature,  and  is  therefore 
invalid.  This  point  was  considered  by  Lindley,. 
M.R.  in 

Strickland  v.  Hayes  (uhi  sup.). 
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In  Burnett  t.  Berry  (74  L.  T.  Bep.  494 ;  (1896) 
1  Q.  B.  641)  the  bye-law  was  not  so  wide  as  this 
one.  Krvse  v.  Johnson  (78  L.  T.  Bep.  647 ; 
(1898)  2  Q.  B.  91)  does  not  oyerrule  any  of  the 
authorities  cited.  White  v.  Morley  {idn  8up.)  was 
wrongly  decided. 

A,  T.  Lawrence,  Q.O.    and    CauHey   for   the 
respondent,  were  not  called  on. 

LiNDLEY,    M.B. — ^I  do   not    think  this  case 
presents  any  difficnliy.     I  agree  with  Mr.  Stut- 
neld  that,  in  considering  the  validity  of  an^  bye- 
law,  we  mnst  look  to  the  power  which  exists  to 
make  it,  and  the  power  here  to  make  the  bye-law  in 
qnestion  is  conferred  by  the  23rd  section  of  the 
Mnnicipal  Corporations  Act  1882.    [His  Lordship 
read  the  section.]    Now,  the  power  which  is  con- 
ferred on  the  borough  councu  is  conferred  upon 
the  coun^  council  by  the  Local  Government  Act 
1888,  8. 16,  and  gives  them  the  same  power  in  their 
district  that  the  borough  council  has  in  theirs. 
Therefore,  I  come  back  to  the  law  giving  the 
power  which  is  to  be  traced  to,  and  depends  upon 
the  true  construction  of  sect.  23  of  the  Municipal 
Corporations  Act  1882.    Now  I  cannot  conceive 
any  reason  why  we  should  limit  that  language, 
why  we  should  not  give   it  full  effect,  and  if 
authority    is    wanted    for  so   construing   that 
section  and    similar  sections,  we  have  it  in  the 
case  of  Kruse  v.  Johnson  {uhi  sup.).    What  is 
there  in  this  bye-law  which  con  be  said  to  be 
unreasonable  or  objectionable  having  regard  to  the 
vezy  wide  power  of  making  bye-laws  which  is  con- 
ferred by  sect.  23  of  the  Act  of  1882  P  It  is  one  of  a 
set  of  bye-laws  made  by  the  London  County  Council 
for  the  good  rule  and  government  of  the  county  of 
London.    Under  that  section  they  may  make  any 
such  bye-laws  as  to  them  may  seem  meet  for  that 
purpose.     They  see  meet  to  make  this  bye-law 
with  reference  to  street  betting.    [His  Lordship 
then  read  it,  and  continued :]  Now,  the  governing 
and  important  words  there  are  "  frequent  and  use 
and  "  for  the  purpose."   That  does  not  prevent  two 
people   walking    down    the    street   from    either 
making  a  bet  or  paying  one.    If  they  choose  to 
amuae  themselves  in  that  way  they  can  do  it  so 
far  as  I  can  see.    But  they  must  not  frequent  or 
use  the  street  for  the  purpose.    That  is  the  bye- 
law.    Now,  it  is  said  there  is  something  unreason- 
able in  that.    As  regards  the  authorities,  the  cases 
of  Burnett  v.  Berry  (uhi  svp.)  and  White  v.  Morley 
(tt6«  sup,)  are  in^  favour  of  this  bye-law,  and  we 
are  asked  to  overrule  them.    Why  should  weP 
There  is  no  reason  to  my  mind  that  can  be  urged. 
Mr.  Stntfield  has  done  the  best  he  could,  but 
when  his  reasons  are  examined  they  are  reduced 
to  this.     He  contends  that  the  decision  which  I 
took  part  in  of  Strickland  v.  Hayes  {tibi  sup.) 
foes  uie  whole  length  of  his  argument.    He  very 
ingeniously  puts  it  in  this  way :  He  says  there  is 
an   Act   of    Parliament,  viz.,  the  Metropolitan 
Streets  Act  1867,  which  deals  with  betting  in 
streets,  and  as  Parliament  has  directed  its  atten- 
tion to  betting  in  streets  and  regulated   it   in 
the   mode  in  which    Parliament  thought  best, 
there  ought  to  be  no  further  bye-law  upon  it, 
except    one   possibly   to   better  carry  out  the 
Act.     Hiere   is   something   in  that   argument, 
and  I  thought   in   the   case   of   Strickland   v. 
Hayes    (vbi  sup.)  a   good  deal  turned  upon  it. 
Al&ongh  I  have  not  the  slk^htest  doubt  now,  as 
I  had  not  then,  that  the  bye-mw  there  in  question 


was  hopelessly  bad,  it  struck  me  it  was  necessarv 
to  consider  whether  it  might  not  be  amended, 
and  if  amended,  whether  it  would  be  good,  ai^d 
the  reason  I  came  to  the  conclusion  that  if 
amende!  it  would  be  bad  was  that  there  it  did 
deal  precisely  with  a  matter  with  which  Parlia; 
ment  had  dealt  in  an  Act  of  Parliament  addressed 
to  the  very  same  thing,  and  I  gave  my  decision 
for  that  reason  so  far  as  the  amended  bye-law 
went.  But  the  difference  between  that  case  and 
this  one  is  obvious  enough  to  my  mind.  In 
dealing  with  the  Metropolitan  Streets  Act  1867, 
s.  23,  you  see  what  Paruament  was  considering. 
They  were  not  coneidering  betting  at  all.  They 
were  considering  street  traffic.  The  whole  object 
and  purpose  of  the  Act  is  to  regulate  the 
traffic  in  the  metropolis.  It  is  very  true  that 
sect.  23  was  inserted,  and,  with  reference  to  the 
traffic,  they  have  said  that  three  people  assem- 
bling for  betting  shall  be  deemed  to  be  obstruct- 
ing the  street.  I  decline  to  stretch  or  extend  the 
case  of  Stricklamd  v.  Hayes  {ubi  sup.),  which  I 
think  was  perfectly  right,  to  the  length  of  holding 
that,  because  there  is  a  regulation  of  that  kind  in 
a  traffic  Act,  therefore  the  county  council  have  no 
power  to  regulate  the  streets  with  reference  to 
another  ma^r,  viz.,  betting  without  obstruction. 
It  strikes  me  there  is  nothmg  in  that  argument^ 
and,  taking  the  whole  case,  it  appears  to  me  that 
it  would  be  going  a  great  deal  too  far  to  say  that 
this  is  not  and  cannot  reasonably  be  construed  as 
a  bye-law  for  the  good  rule  and  government  of 
the  borough.  The  county  council  have  ample 
power  to  say  that  in  their  opinion  it  is,  and, 
unless  there  is  some  good  reason  to  the  contrary, 
unless  there  is  some  clear  excess  of  the  jurisdic- 
tion, we  ought  rather  to  uphold  than  to  invalidate 
the  bye-law.  I  think  the  bye-law  is  perfectly 
good,  and  the  appeal  must  be  dismissed  with 
costs. 

Sir  Fbaiycis  Jbxjnb. — I  agree,  though  I  confess 
I  thought  this  matter  was  enth^ly  governed  by 
several  decisions  of  late  years,  and  that  the  ghost 
of  these  objections  to  bve-laws  was  by  this  time 
fairly  laid.  We  have  had  to-day  put  ywj  forcibly, 
not  for  the  first  time,  an  objection  of  the  kind 
which  has  been  dealt  with  over  and  over  again. 
In  the  first  place,  it  is  said  that  this  bye-law  is 
too  wide,  or,  rather,  deals  with  matters  outside 
the  powers  of  the  county  council,  because  their 
powers  are  limited  to  making  bye-laws  for  the 
good  rule  and  govei*nment  of  the  borough,  and 
that  this  is  a  matter  which  goes  outside  the  good 
rule  and  government  of  the  borough,  and  deak 
with  the  morals  of  the  community  rather  than  the 
actual  management  and  government  of  the  borough. 
I  do  not  feel  certain  that  even  in  the  narrower  sense 
this  bye-law  is  not  perfectly  justifiable  (quite  apart 
from  any  question  of  the  morsdity  of  the  inhabi- 
tants or  the  respectability  of  the  place)  on  the 
ground  that  it  deals  with  matters  which  may 
cause  annoyance  or  obstruction,  but  I  confess  I 
should  not  shrink  from  saying  that  I  cannot  take 
any  such  limited  view  of  the  power  of  the  counciL 
A  case  like  that  of  The  Caider  and  Hehble  Nam- 
gation  Company  v.  PiUing  {ubi  sup.)  appears  to 
me  to  be  wholly  different.    I  quite  a^pcee  a  navi- 

E'ion  company  has  powers  given  it  to  make 
i-laws  for  the  good  management  of  their  canal ; 
t  is,  matters  which  relate  to  the  supply  of 
water  and  so  forth,  and  which  do  not  relate  to  the 
question  of  the  morality  or  good  b^iavionr  of  the 
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persons  who  use  it.  That  is  oatside  their 
nmctions.  That  is  a  matteor  of  the  general  law, 
and  not  a  matter  for  the  canal  company,  whose 
business  it  is  to  keep  their  canal  gomg,  and  not 
to  provide  for  the  |;ood  behaviour  or  morals  of  the 
persons  who  use  it,  or  matters  of  that  kind.  In 
the  case  of  a  municipaliiy  dealing  with  the  good 
order  of  their  streets,  it  appears  to  me  to  go  far 
beyond  that.  I  should  hesitate  long  before!  said 
that  a  municipality  had  not  a  peri^ct  right,  and 
indeed  a  duty,  to  deal  wiiii  matters  which  affect 
the  respectability  and  moral  conduct  of  the  persons 
in  their  streets,  of  course,  in  so  far  as  they  are 
matters  of  public  interest,  and  affecting  persons 
who  use  the  streets.  Then  it  is  said  that 
Parliament  has  already  dealt  with  this  matter, 
and  dealt  with  it  in  such  a  way  that 
the  bye-laws  ought  not  to  deal  with  it 
again.  I  quite  agree  if  you  had  a  case  of  differ- 
ence between  the  bye-laws  and  the  Act,  I  mean, 
if  a  bye-law  decided  something  to  be  legal  which  the 
public  law  declared  to  be  ulegaJ,  or  vice  versa, 
you  might  weU  say  that  that  bye-law  had  no 
right  to  set  itself  up  against  an  Act  of  Parlia- 
ment, but  there  is  notlung  of  that  kind  in  this 
instance.  It  is  an  Act  ^  en  Parliament^  as  the 
Master  of  the  Bolls  has  just  pointed  out,  dflw-ling 
with  the  regulation  of  the  trafEic,  and  provides 
that  no  more  than  three  persons  shall  assemble 
together  for  betting  in  a  street  so  as  to  cause 
orotruciion.  That  is  a  provision  intended  solely 
for  the  purpose  of  keeping  the  streets  clear,  and 
nothing  else.  It  may  be  that  the  bye-law  goes 
beyond  that,  but  I  cannot  see  myself  any  ob jec^on 
to  the  bye-law,  even  if  it  does  go  somewhat  ceyond 
an  Act  of  Parliament.  An  Act  of  Parliament 
speaking  for  the  whole  countiy  renders  certain 
tnings  ulegal.  It  does  not  at  all  follow  that  a 
bye-law  speaking  for  a  particular  locality  may 
not  make  some  more  stringent  regulations  with 
the  same  object.  That  appears  to  me  to  be  per- 
fectly within  the  competency  of  the  borough. 
On  the  contrary,  where  jovl  find  an  Act  of  Parlia- 
ment has  made  provisions  forbidding  certain 
Acts  to  be  done  in  certain  places,  it  seems  to 
me  to  be  perfectly  consistent  with  that,  that 
a  municipality  with  regard  to  their  particular 
locality  should  go  somewhat  beyond  the  Act  of 
Parliament,  not  affecting  the  spirit^  but  carrying 
out  its  spirit  and  providing  regulations  somewhat 
wider  than  those  found  in  the  Act  of  Parliament. 
That  is  what  has  happened  in  this  case,  because 
the  Act  of  Parliament  has  forbidden  the 
assembling  together  of  people  in  the  streets  for 
the  purposes  of  betting,  and  the  municipality, 
acting  in  the  same  spirit  as  that  regulation,  but 
no  doubt  going  somewhat  further,  have  provided 
that  persons  shall  not  frequent  or  use  the  public 
streets  for  the  purposes  of  betting  or  matters 
connected  with  betting.  That  is  a  matter  which 
has  been  dealt  with  by  more  than  one  authority, 
but  I  refer  especially  on  this  point  to  the  decision 
of  Darling,  J.  in  White  v.  Morley  {vhi  eup.),  and 
I  desire  only  to  express  my  acquiescence  in  his 
opinion  on  this  point  without  occupying  time  by 
reading  it.  Now,  Mr.  Stutfield  has  fiUlen  back 
on  an  objection  which  I  think  also  has  been  dis- 
posed of  by  previous  decisions.  He  has  said  the 
bye-law  is  too  wide  unless  it  provides  for  a 
particulai*  case,  unless  there  are  some  words  in 
effect  eayine  that  nuisance  or  annoyance  is 
canned  by  tne  particular  act.     Now   that   was 


exactly  the  matter  which  had  to  be  dealt  with  in 
the  case  of  Kmse  v.  Johnson  {vbi  eup,).  That  was 
a  case  of  music,  and  the  whole  objection  in  that 
case  was  that  there  were  no  such  limiting  words 
as  Mr.  Stutfield  insisted  there  must  be.  It  was 
said  that  you  could  not  by  a  bye-law  prohibit  music 
altogether,  you  could  not  prohibit  it  even  if  peraoiu 
took  objection  to  it^  therefore  you  must  have 
some  such  words  as  "  if  a  nuisance  or  annoyance 
is  caused  thereby."  For  my  own  part  it  seemed 
to  me  sufficient  in  that  case  to  say  that  the  fact 
that  it  was  required  that  persons  should  complain 
was  evidence  that  to  that  person  at  any  rate 
annoyance  would  be  caused;  but  I  miffht  have 
gone  further,  and  I  am  not  sure  I  did  not  go 
further,  for  I  find  I  said:  "It  is  not  neceeeaiy 
that  a  requirement  of  evidence  of  actual  annoy- 
ance should  be  prescribed  in  terms ;  it  is  enough 
if  the  circumstances  render  annoyance  certain  or 
even  probable."  Now,  I  desire  to  repeat  that 
language ;  I  will  not  quote  the  authorities  which 
I  cited  then  which  appear  to  me  to  bear  out  that 
rule.  But  dealing  with  this  case,  it  appears  to 
me  sufficient  to  say  that  it  is  a  reasonable  view  to 
take  that  if  persons  assemble  in  a  street  for 
betting  it  is  probable  or  even  certain  that 
annoyance  will  be  caused,  and  it  is  not  unreason- 
able for  a  municipality  to  pass  a  bye-law  forbid- 
ding public  betting  in  the  streets  without  any 
provision  that  actiml  annoyance  shall  be  caused,, 
for  this  reason  that  the  thing  in  itself  is  such 
that  if  it  is  done  it  is  highly  probable,  nay  almost 
certain,  that  annoyance  will  be  caused.  That  is 
sufficient  to  justify  a  bye-law  which  prohibits  a 
thin^  from  which  annojrance  is  almost  certain, 
and  IS  very  probable  to  follow.  For  these  reasons 
I  am  of  opinion  the  previous  authorities  of  Bur- 
nett v.  Berry  (ubi  eup.)  and  White  v.  Morley  {ubi 
Blip.)  were  cases  whicn  were  quite  rightly  decided, 
and  decided  for  the  right  reasons.  1  think,  there- 
fore, Kekewich,  J.  was  perfectly  right  in  not 
only  following  those  cases,  but  in  expressing 
approval  of  them. 

BoMBB,  L.J. — Under  sect.  23  of  the  Municipal 
Oorporations  Act  1882  I  think  that  a  local  autho- 
rity may  make  a  bye-law  to  prevent  its  public 
streets  or  places  from  being  habitually  used  not 
in  the  ordinaiy  way  for  the  purpose  of  passing 
to  and  fro,  but  for  the  purpose  of  carrying  out 
transactions  which,  though  they  may  not  be 
illegal  in  themselves,  tend  against  the  morality 
of  the  locality  and  the  weflare  of  its  inhabi- 
tants; and  on  this  ground  alone  I  think  the 
London  Oounty  Oouncil  was  entitled  to  make  a 
reasonable  bye-law  preventing  the  public  streeta 
or  places  under  its  control  from  being  frequented 
or  used  for  the  purpose  of  carrying  on  or  cany- 
in^  out  betting  transactions.  And,  further,  I 
think  that  the  particular  bye-law  in  question  was 
not  too  wide  or  unreasonable  in  its  terms, 
and  certainly  not  repugnant  to  sect.  23  of  the 
Metropolitan  Streets  Act  1867.  I  therefore 
agree  in  thinking  that  this  appeal  should  b» 
dismissed. 

Solicitors :  Lenns  and  Lewie ;  C*  B.  Peoc^ey. 
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THOMiil  V.  OOBPOBATION  OP  DbYOHPOBT. 


[Ot.  op  App. 


Thursday,  Nov.  2, 1899. 

(Before  Lord  Bxjssbll,  G.J.,  Smith  and 
Williams,  L.JJ.) 

Thomas  v,  Gobpobation  of  Dbyokpobt.  (a) 

APPBAL  FBOM  THB    QUBBK'S    BBKGH    DIVISION. 

Local  govemmeni  —  Municipal  eorporoHon  — 
Urban  sanitary  avUhorUy  —  Elective  auditor 
—  Duties  —  Bemuneration  —  Public  Health  Act 
1875  (38  <l  39  Viet.  c.  55),  s.  ^4/d  ^  Municipal 
Con^atums  Act  1882  (45  <l  46  Vict.  c.  50), 
ss.  25,  27. 

There  is  no  implied  duty  on  a  municipal  corpora^ 
tion  to  remuTieraie  an  elective  aucUtor  for  his 
work  in  auditing  the  accounts  of  the  borough 
fund. 

In  auditing  the  accounts  of  the  receipts  and  ex- 
penditure  of  a  municipal  corporation  as  the 
urban  sanitary  authority  of  the  borough  under 
the  Public  Health  Act  1875,  U  is  the  duty  of  a 
borough  auditor  by  fair  and  reasonable  examu 
nation  of  the  vouchers  to  see  whether  any  of  the 
payments  mcule  are  unauthorised  or  in  any 
other  way  xUegal  or  improper. 

This  was  an  appeal  from  the  judgment  of 
Phillimore,  J.  at  the  trial  of  the  action  without  a 
inry. 

The  plaintiff  was  elective  auditor  of  the  muni- 
cipal corporation  of  Devonport,  which  was  an 
urban  sanitary  authority  under  the  Public  Health 
Act  1875. 

The  action  was  brought  to  recover  4052.  Ss., 
which  the  plaintiff  claimed  as  remuneration  for 
work  done  by  him  during  several  years  in  auditing 
the  borough  accounts  oi  the  defendant  corpora- 
tion, and  also  the  accounts  of  the  corporation  as 
urban  sanitary  authority. 

There  was  no  express  agreement  between  him 
and  the  corporation  with  regard  to  any  remune- 
ration for  his  work  as  auditor. 

The  corporation  denied  that  the  plaintiff  was 
entitled  to  be  paid  anything  for  auditing  the 
borough  accounts,  but  in  respect  to  the  auditing 
of  their  accounts  as  urban  sanitary  authority  they 

Eiid  into  court  the  sum  of  34Z.,  which  was  calcn- 
ted  at  the  rate  of  two  guineas  a  day,  allowing 
four  days  for  each  half-yearly  audit. 

At  the  trial  of  the  action  Phillimore,  J.  held 
that  the  plaintiff  had  no  claim  to  be  paid  anything 
for  auditing  the  boroueh  accounts  of  the  corpo- 
ration, and  that,  as  to  the  audit  of  the  accounts  of 
the  corporation  as  urban  sanitary  authority,  the 
amount  paid  into  court  was  sufficient,  and  he 
therefore  gave  judgment  for  the  cor^ration.  In 
delivering  judgment  the  learned  judge  stated 
that  in  his  opinion  the  audit  conducted  by  a 
borouffh  auditor  under  sect.  246  of  the  Public 
Health  Act  1875  was  nothing  more  than  an  audit 
of  the  accounts  of  the  receipts  and  expenditure  of 
the  treasurer  of  the  corporation  as  an  accounting 
officer,  and  that  it  was  not  the  duty  of  the  auditor 
to  consider  whether  any  of  the  expenditure  had 
been  illegaUy  or  improperly  made  by  the  cor- 
poration. 

The  case  is  reported  in  79  L.  T.  Bep.  418. 

The  plaintiff  appealed. 

By  the  Municipal  Corporations  Act  1882  (45  & 
46  Vict.  c.  50)  it  is  provided  as  follows  : 

Sect.  12.^(1)  A  person  Bhall  be  disqnaUiied  for  being 
elected  and  for  being  a  oonnoillor  if  and  while  he  (a)  is 

<a)  Reported  by  E.  Mjlxlmt  Smith,  Eiq.,  BairlBter-at-Law. 


an  eleotive  auditor  or  a  reyiaing  aafleeeor  or  holds  any 
offioe  or  plaoe  of  profit  other  than  that  of  mayor  or  sheriif 
in  the  gift  or  disposal  of  the  connoil.    .    .    . 

Sect.  25. — (1)  There  shall  be  three  boroogh  anditon, 
two  elected  by  the  borgoaaes,  called  dectiye  anditors, 
and  one  appointed  by  the  mayor,  called  mayor's  auditor. 
(2)  An  deotiTe  auditor  must  be  qualified  to  be  a  coun- 
cillor, but  may  not  be  a  member  of  the  council  or  the  town 
derk  or  the  treasurer. 

Sect.  26.  The  trei^surer  shall  make  up  his  accounts 
half  yearly  to  such  dates  as  the  council  with  the  H>proTal 
of  the  Local  GoTemment  Board  from  time  to  time 
appoint. 

Sect.  27. — (1)  The  treasurer  shall  within  one  month 
from  tihe  date  to  which  he  is  required  to  make  up  his 
accounts  in  each  half  year,  submit  them,  with  the  neces- 
sary Touchers  and  papers,  to  the  borough  auditors,  and 
they  shall  audit  them.  (2)  After  the  audit  of  the  accounts 
for  the  second  half  of  each  financial  year,  the  treasurer 
shall  print  a  full  abstract  of  his  accounts  for  that  year. 

Sect.  141. — (1)  An  order  of  the  council  for  payment 
of  money  out  of  the  borough  fund  shall  be  signed  by 
three  members  of  the  conndl  and  countersigned  by  the 
town  clerk.  (2)  Any  such  order  may  be  removed  into 
the  Queen's  Bench  Division  of  the  High  Court  by  writ 
of  certiorari  and  may  be  wholly  or  partly  disallowed  or 
confirmed. 

Sect.  142. — (1)  All  payments  to  and  out  of  the 
borough  fond  shall  be  made  to  and  by  the  treasurer. 
(2)  All  payments  to  the  treasurer  shall  go  to  the  borough 
fund. 

Bv  tbe  PubHc  Health  Act  1875  (38  &  39  Yict. 
c.  55)  it  is  provided  as  follows : 

Sect.  246.  Where  an  urban  authorify  are  the  counoQ 
of  a  borough  the  accounts  of  the  receipts  and  expendi- 
ture under  this  Act  of  such  authority  shall  be  audited 
and  examined  by  the  auditors  of  the  borough  and  shall 
be  published  in  like  manner  and  at  the  same  time  as  the 
municipal  accounts,  and  the  auditors  shall  proceed  in  the 
audit  after  like  notice  and  in  like  manner,  shall  have 
like  powers  and  authorities  and  perform  like  duties,  as 
in  the  case  of  auditing  municipal  accounts.  Each  of 
such  auditors  shall,  in  respect  of  each  audit,  be  paid  such 
reasonable  remuneration,  not  being  less  ^an  two 
guineas  for  every  day  in  which  they  are  employed  in 
such  audit,  as  such  anthoril^  from  time  to  time  appoint 
Any  order  of  such  authority  for  the  payment  <^  any 
money  may  be  removed  hj  certiorari,  and  like  pro-> 
ceedings  may  be  had  thereon  as  under  section  44  of  th» 
Act  of  the  first  year  of  Her  Majesty,  chapter  78,  witk 
respect  to  orders  of  the  council  of  a  borough  for  pay- 
ments out  of  the  borough  fund. 

Sect  247  provides  tbat  where  an  urban  authority 
are  not  the  council  of  a  borough,  the  regulations 
which  are  set  out  in  the  section  shall  be  observed 
with  respect  to  audit. 

Maccuhie  for  the  plaintiff. — ^The  plaintiff  is 
entitied  to  be  paid  for  work  done  as  elective 
auditor  of  the  corporation  accounts,  and  he  ought 
to  be  paid  out  of  the  borough  fund.  His  remune- 
ration, I  admit,  is  nowhere  expressly  directed  by 
statute,  but  neither  is  it  prohibited.  There  is  no 
express  statutory  provision  at  all  with  regard  to  it. 
But  by  the  Public  Health  Act  1875,  s.  246,  be  is 
clearly  entitied  to  be  paid  two  guineas  a  da^  for 
auditing  the  accounts  of  the  urban  samtary 
authority.  I  therefore  submit  that  he  ia  also  im- 
pliedly entitled  to  be  paid  for  similar  work  done 
by  him  under  the  subsequent  Act,  the  Municipal 
Corporations  Act  1882.  The  other  question  raised 
by  the  appeal  is  as  to  the  number  of  days  for 
which  the  plaintiff  is  entitied  to  the  dally  fee  of 
two  guineas  for  auditing  the  accounts  of  the 
urban  sanitaty  authority  under  the  Public  Health 
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Act  1875.  PhiUimore,  J.  assessed  the  plaintiff^s 
remuneration  on  a  wrong  basis.  He  took  a  very 
narrow  view  of  the  duties  of  the  plaintiff,  and  for 
carrying  out  those  duties  he  thought  that  four 
days  each  half  year  would  be  sufficient.  But  the 
duties  of  an  auditor  are  much  wider  than  the 
learned  Judge  held  them  to  be,  and  therefore  four 
days  half  yearly  would  not  be  sufficient  time  for 
the  auditor  to  perform  his  duties  properly.  I 
submit  that  the  auditor's  duty  is  not  merely  to 
satisfy  himself  that  there  is  a  Toucher  for  each 
item  of  expenditure,  but  also  to  see  whether  each 
item  of  expenditure  was  legal  and  proper.  Sect.  246 
only  says  that  the  auditors  shaU  proceed  in  the 
same  way  as  when  they  are  auditing  municipal 
accounts,  but  in  sect.  247  Parliament  has  given 
an  indication  of  what  the  duties  of  an  auditor  are. 
Under  the  Municipal  Corporations  Act  1882  the 
auditor  is  to  audit  and  certify  the  accounts  of  the 
municipal  authority.  He  ought  not  to  be  pre- 
yented  from  considering  whether  that  authority 
has  made  any  illegal  payments  merely  because  the 
treasurer  of  the  borough  is  able  to  prove  to  the 
auditor  that  the  payment  has  in  fact  been  made. 
If  the  auditor  can  do  nothing  but  see  that  there 
are  youchers  for  the  payments  that  have  been 
made,  the  audit  will  be  a  farce. 

Duke,  Q.G.  (/.  A  Hawhe  with  him)  for  the  cor- 
poration. 

Lord  Busbbll,  O.J. — This  is  an  appeal  from 
the  judgment  of  PhiUimore,  J.  at  the  trial  of  the 
Action  without  a  jury.  The  claim  made  by  the 
plaintiff  aeainst  the  corporation  of  Devonport  is 
twofold;  he  claims  remuneration  in  regard  to 
work  done  by  him  in  his  character  of  electiye 
auditor  of  the  corporation,  and  he  also  claims 
remuneration  for  work  done  as  auditor  of  the 
accounts  of  the  urban  sanitary  authority  of 
Devonport.  This  is  one  of  those  cases  in  which 
the  corporation  is  also  the  urban  sanitary  autho- 
rity. As  it  seems  to  me,  the  case  really  would 
not  bear  any  argument  on  the  part  of  the  plain- 
tiff, if  it  were  not  for  some  observations  maide  by 
PhiUimore,  J.  in  the  course  of  his  judgment. 
As  regards  the  claim  in  respect  of  the  auditing 
ol  the  accounts  of  the  corporation  as  such,  it  is 
quite  clear  that  t^ere  is  no  shadow  of  ground  for 
saying  that  the  plaintiff  had  any  legal  claim  at 
iJL  AU  money  receiyed  by  the  corporation  as 
such  is  paid  into  and  forms  the  borouffh  fund, 
and  aU  payments  of  whatever  kind  leg^y  made 
by  the  corporation  must  be  paid  out  of  the 
borough  fund.  The  appropriations  which  may  be 
made  out  of  that  fund  n&Ye  been  regulated  in 
-clear  and  distinct  terms  by  Act  of  Parliament. 
If  the  plaintiff  had  been  the  servant  of  the  cor- 
poration, there  was  ample  power  in  the  corpora- 
tion to  pay  him  out  of  the  Dorough  fund  for  any 
services  which  he  misht  haye  rendered.  But  he 
was  not  a  servant  of  the  corporation.  He  was 
elected  auditor  by  the  burgesses  of  the  borough 
under  the  statutory  powers  flpyen  to  them.  There- 
fore he  has  so  claim  at  aU  tor  payment  in  respect 
of  his  services  as  such  auditor.  For  his  services 
418  auditor  of  the  urban  sanitary  authority  he  was 
entitled  to  remuneration,  and  he  was  entitied  to 
be  remunerated  at  the  rate  of  not  less  than  two 
guineas  a  day  in  respect  of  the  days  properly 
•occupied  in  the  work  which  he  did.  As  I  naye 
already  said,  if  the  matter  had  simply  rested 
^here  and  the  learned  judge  at  the  trial,  haying 


heard  the  witnesses,  had  simply  decided  that 
four  days  in  each  half  year — ^that  is  to  say,  eight 
days  in  each  year — were  ample  for  the  work  the 
plaintiff  had  to  do,  the  court  would  not  haye  to 
consider  the  judgment  of  the  learned  judge. 
But  unfortunately  PhiUimore^  J  seems  to  me  to 
haye  taken  too  narrow  a  yiew  of  what  are  the 
proper  duties  of  a  borough  auditor.  I  do  not 
subscribe  to  the  doctrine  laid  down  by  him  that 
a  borough  auditor's  sole  duty  is  to  see  whether 
there  are  youchers,  apparently  formal  and  regular, 
justifying  each  item  in  respect  of  which  the 
authority  seeks  to  ^et  credit  upon  the  accounts 
put  before  the  auditor  for  audit.  I  think  that 
that  is  an  incomplete  and  imperfect  yiew  of 
the  duties  of  an  auditor.  I  think  he  is  not  only 
entitied  but  justified  and  bound  to  go  f  urth*'r  than 
that,  and  by  fair  and  reasonable  examination  of 
the  youchers  to  see  whether  there  may  not  be 
amongst  the  payments  so  made  pajrments  which 
are  not  authorised  by  the  duty  of  the  authority, 
or  contrary  to  the  duty  of  the  authority,  or  in 
any  other  way  iUegal  or  improper.  If  he  so  dis- 
ooyers  that  any  such  improper  or  iUegal  payments 
appear  to  haye  been  made,  his  duty  wiU  be  to 
make  it  pubUc,  to  report  to  the  authority  itself, 
and  to  the  burgesses  who  create  that  authority. 
But,  granting  aU  that,  one  must  bear  in  mind 
what  the  nature  of  the  proceedings  of  these  local 
bodies  is,  and,  aboye  all,  the  publicity  that  from 
day  to  day,  or  week  to  week,  or  month  to  month, 
attends  those  proceedings;  and,  eyen  granting 
that  it  would  be  the  auditor's  duty  to  exercise  his 
rights  of  audit  in  the  waj  I  haye  pointed  ont — 
that  is  to  say,  more  widely  than  the  manner 
pointed  out  by  PhiUimore,  J.— yet  I  see  no  reason 
lor  supposing  that  eight  days  a  year  would  not 
be  ample  time  for  peiforming  these  duties.  For 
these  reasons  I  think  that  the  judgment  of  Phil- 
Umore,  J.  must  not  be  disturbed. 

Smith,    L. J.  —  I   am   entirely   of   the   same 
opinion. 

Willies.  L.J.-I  concur.  ^^^^  aUmitted. 

Solicitor  for  the  plaintiff,  W,  Lenn  WaUer, 
SoUcitors   for  the  corporation,   Cwdiffes  and 
Davenport,  for  A,  B.  Piling,  Town  Clerk,  Devon- 
port. 


HIGH    COURT    OF    JUSTICE. 


CHANOBRY  DIVISION. 

Nov.  I  and  2, 1899. 

(Before  Kbkbwioh,  J.) 

Attobnby-Genbbal  V,  Hanwbll  Ubbah  Dis- 
tbiot GoxjNoiL.  (a) 

Public  HeaUh  Aci  1875  (38  <l  89  Vict.  e.  55),  s.  175 
— Landr-^Commulsory  purehaee'^Bewage — U$e 
for  infectious  nospitai — Ultra  Tiies. 

Ths  Local  Chvemment  Board  have  no  power  to 
direct  land  to  be  retained  by  an  urban  dietriet 
council  for  purposes  permanently  inconsistent 
toith  the  purposes  for  which  the  land  was  origin- 
aUy  acquired ;  such  an  order  is  ultra  Tires  and 
is  not  binding  and  conclusive  under  sect.  295  of 
the  Public  HeaUh  Act  1875. 

■  II  I      ■   ■     M  -a ■ ' — • _^^.— ,^M^^^^ 

(a)  Reported  by  Fbamois  E.  Adt,  Baq.,  Barrl«ter-«t-Law. 
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OhAN.  DiY.]       ArTOBNBT-GBNBRAL  V.  HaNWBLL  UsBAN  DI8TBIOT   COUNCIL.        [OhAK.  DiY. 


This  was  ah  action  by  the  Attorney- G^eral  at 
the  relation  of  the  Earl  of  Jersey,  and  by  the  Earl 
of  Jersey  for  an  injunction  to  restrain  the  Han- 
well  Urban  District  Goancil  from  erecting  an 
isolation  hospital  for  the  reception  of  patients 
suffering  from  infections  diseases  on  certain  lands 
in  the  parish  of  Hanwell,  and  from  using  the  lands 
or  any  part  thereof  as  the  site  of  any  such 
hospital ;  and  a  further  injunction  to  restrain  the 
defendants  from  usin^  the  lands  as  a  site  for  any 
such  hospital  so  as  to  do  a  nuisance  to  the  Earl  of 
Jersey  or  his  tenants,  or  a  nuisance  or  an  injury 
to  his  adjoioing  property. 

In  1881,  in  pursuance  of  a  provisional  order 
confirmed  b^  an  Act  of  Parliament,  the  sanitary 
authority  of  the  district  were  empowered  to  take 
12  acres  2  roodn,  part  of  the  Osterley  Estate 
belonging  to  the  Earl  of  Jersey,  for  the  purpose 
of  the  disposal  of  the  sewage  of  the  parish  of 
Hanwell. 

On  the  28th  Dec.  1883  the  land  was  conTeyed 
to  the  sanitary  authority  of  the  district  for  tnat 
purpose. 

In  1S95  the  defendants  boueht  2  acres  2  roods 
28  poles  in  addition  to  the  land  purchased  in  1883 
from  the  plaintiff,  the  Earl  of  Jersey. 

The  defendants  did  not  require  all  the  land  for 
sewage  purposes— in  fact,  about  2  acres  was 
proved  permanently  unsuitable  for  that  purpose 
owing  to  the  elevation — and  in  18d6  they  obtained 
an  order  from  the  Local  GU>vemment  Board 
directing  that  2  acres  should  be  retained  by  the 
defendants  as  a  site  for  the  erection  of  a  hospital 
for  infectious  diseases  other  than  small-pox. 

The  plaintiffs  alleged  that  the  Local  Govern- 
ment  Board  had  no  power  to  make  the  order; 
also  that  the  erection  of  such  a  hospital  would 
diminish  the  value  o£  the  adjoining  land. 

The  defendants  relied  on  the  order  of  the  Local 
Government  Board,  and  denied  that  the  erection 
of  such  a  hospital  would  cause  a  nuisance  or  injury. 

Sect.  175  of  the  Public  Health  Act  1875  pro- 
vides  that : 

Aay  lands  aoqnired  by  a  local  aathority  in  pnrBnanoe 
of  any  powers  in  this  Aoi  contained,  and  not  required 
for  the  purpose  for  which  they  were  acquired,  shall  (onless 
the  Loeal  6k)vemment  Board  otherwise  direct)  be  sold. 

Sect.  295  provides  that : 

All  orders  made  by  the  Lc4:al  Ctovemment  Board  in 
porsnance  of  this  Act  shall  be  binding  and  oonolasive  in 
respect  of  the  matters  to  which  they  refer. 

Benshaw,  Q.G.  and  Howard  Wright  for  the 
plaintiffs. — The  order  of  the  Local  Government 
Board  of  the  3rd  April  1898  is  ultra  vires :  (Glen 
on  the  Public  Health  AcU,  11th  edit.,  p.  390). 
"Land  compulsorily  purchased  for  a  purpose 
specified  in  the  Act  cannot  be  used  for  a  different 
purpose  nor  sold  as  superfluous  land  "  : 

Attorney- Qeneral  v.  Corporation  of  SouthamptoUf 

1  Giff.  863 ; 
Attorney -Qtneral  v.  Corporation  of  Sunderland^  34 

L.  T.  Bep.  921 ;  2  Ch.  Biv.  634  ; 
Isolation  Hospital  Acts  1893,  s.  11  ; 
Public  Health  Act  1875,  s.  131 ; 
Attomey'Oeneral    v.   Tedding  ton    Urban    District 
CouncU,  77  L.  T.  Bep.  426  ;  (1898)  1  Ch.  66. 

The  Earl  of  Jersey  has  a  right  to  compensation 
for  damage  by  reason  of  his  adjoining  land  being 
injurioasly  affected : 

Cooper  Essex  v.  Acton  Local  Boards  61  L.  T.  Bep.  1 ; 
14  A.  C.  153. 


Warrington,  Q.O.  and  F,  Stallard  for  the 
defendants. — ^It  is  not  true  that  land  can  only  be 
used  for  the  purpose  stated.  Superfluous  land  not 
wanted  for  sewage  can  be  sold : 

Attorney -General  v.   Tsddington    Urban    District 

Councily  swpra  ; 
Attomey-Qeneral  v.  Corporation  of  Bouihampton, 

supra ; 
Attomey-Qeneral  v.   Corporation  of   Sunderland^ 

supra. 

Sect.  175  of  the  Public  Health  Act  1875  provides 
that  if  necessary,  subject  to  the  control  of  the  Local 
Grovemment  Board,  a  corporation  may  use  land 
for  other  purposes  than  those  for  which  it  was 
acquired.  To  avoid  selling  the  land  and  repur- 
chasing, the  local  authority  got  the  sanction  of 
the  Local  Government  Board.  If  they  had  pro- 
ceeded under  sect.  131,  the  local  authority  could 
have  done  what  they  now  propose  to  do.  Under 
sect.  295  all  orders  of  the  Local  GU>vemment 
Board  are  binding  and  conclusive.  If  the  defen- 
dants are  justi&d  by  the  Act,  the  plaintiffs 
cannot  prevent  them  from  using  the  land  for  a 
hospital,  though  they  may  get  compensation  for 
injuriously  affecting  the  adjoining  land : 

Attomey-Qeneral  v.  Mayor,  ^c.  of  Manchester,  68 
L.  T.  Bep.  608  ;  (1893)  2  Ch.  87. 

As  to  the  costs,  there  is  no  evidence  that  the 
hospital  will  be  a  nuisance.  The  plaintiffs  claim 
in  paragraph  9  of  the  statement  of  claim  that  the 
erection  of  a  hospital  will  inevitably  be  a  great 
nuisance  to  the  neighbourhood.  There  is  no 
evidence  of  that,  and  the  defendants  should  have 
the  costs  of  meeting  that  part  of  the  claim. 

Kekewich,    J.— The    question     falling    for 
decision  in  this  case  is  an  exceedingly  simple  one«. 
and  one,  in  my  judgment,  not  admitting  of  reason^ 
able  doubt.    The  defendants,  the  Urban  District- 
Council  of  Hanwell,  obtained  powers  by  provi-^ 
sional  orders  granted  under  the  authority  of  the 
Public  Health  Act  of  1875  to  purchase  lands  of 
the  Earl  of  Jersey  for  sewage  purposes,  and  they 
are  proposing  to  use  some  parts  of  the  lands  so 
acquired  for  purposes  which  are  not  sewage  pur- 
poses.   The  tana  which  it  is  proposed  to  devote 
to  the  hospital  is  not  land  whion  according  to  the 
present   sewc^ge    science   can   be    devoted    con- 
veniently to  the  disposal  of  sewage.    It  is  higher 
than  the  other  land,  and  cannot  be   used  for 
sewage  purposes  at  present.    It  may  be  confessed 
by  the  defendants,  and  it  is  confessed,  that  it  was 
a  mistake  to  acquire  that  land  for  sewage  pur- 
poses,  though,  of  course,  it  was  honestly  acquired 
for  that  purpose  in  the  flrst  instance.    I  put  that 
altogether  aside.    The  principle  on  which    one 
approaches  a  case  of  this  kind  is,  that  no  public 
body,  whether  simply  intrusted  with  powers  for 
the  benefit  of  the  public,  or,  as  a  railway  company^ 
intrusted  with  powers  primarily  for  the  benefit  of 
the  public,  because  the  Act  of  Parliament  always 
says  so,  but  also  for  the  benefit  of  those  who  con- 
tribute their  money  to  construct  a  railway — ^the 
shareholders,  debenture- holders,  and  others — no 
public  body  can  properly  acquire  land  for  the 
purposes  sanctioned,  and  then  devote  that  land 
to  purposes  which    are    not    sanctioned.      Mr. 
Warrington  suggested  that  in  some  of  the  cases 
it  had  Men  a  breach  of  trust,  but  I  am  not  sure 
that    that  may  not  introduce    some  confusion. 
The  principle  is  that  which  I  have  mentioned^ 
that  the  public  body  is  authorised  to  buy  land 
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for    the    partionlar     purpose.      So    far    as    it 
is  not  wanted  for  that  purpose,  it  is  land  which  in 
one  sense  they  ought  not  to  hold.    Whether  thej 
hold  it  under  the  Lands  Glauses  Consolidation 
Act  as  superfluous  land,  or  whether  they  hold  it 
under  the  Tablic  Health  Act  with  a  direction  to 
sell,  is  immaterial — it  is  not  theirs.    They  have  not 
ffot  the  fee  simple  freed  from  all  charges,  incum- 
brances,  and  limitations.    They  hold  it  only  for 
certain  purposes.    The  question  therefore  resolves 
itself  into  this.  Can  this  particular  public  body 
be  said  to  hold  this  particular  land  for  the  pur- 
pose of  applying  it  as  a  site  of  a  hospital  P    If 
the^  have  not  that  power — if  that  in  not  within 
their  ownership,  the  result  is  that  they  are  propos- 
ing to  use  the  property  for  purposes  for  which  fiiey 
are  not  authorised  to  use  it,  and  on  application 
by  proper  persons  they  must  be  restraioed.    The 
question  as  put  by  the  defendants  really  depends 
on  sect.  175  of  the  Public  Health  Act    They 
have  acquired  the  land  originally  with  perfect 
propriety.      They  got  a  Droyisioual  order,  and 
they  acquired  the  land  unaer  the  Act  for  sewage 
purposes.    Now  the  Act  (sect.  175)  says:  "Any 
lands  acquired  by  a  local  authority  in  pursuance 
of  any  powers  in  this  Act  contained  *'  (that  is  to 
say,  such  lands  as  these),  "  and  not  required  for 
the  purpose  for  which  they  were  acquired."    On 
that  Mr.  Warrington  says,  that  does  not  mean,  not 
required  at  any  particular  moment,  but  which  by 
some  means  or  other  have  been  ascertained  will 
never  be,  cannot  possibly  be,  required  for  the 
particular  purpose.    To  that  I  entirely  assent.    It 
is  not  a  question  of  whether  someone  is  of  opinion 
that  they  cannot  be  required  now,  or  whether 
they  will   be  required  in  time  to  come,  but  in 
order  to  make  the  section  apply  you  must  ascer- 
tain— a  very  difficult  thing  to  do — ^that  the  land 
absolutely  is  not  required  for  the  purpose  for 
which  it  nas  been  acquired.    Unless  you  arrive  at 
that,  you  cannot  £Lppiy  the  section  at  all.     Wh^t 
is  to  happen  then  r     It  has  to  be  sold  at  the  best 
price  that  can  be  got  from  its  sale,  and  directions 
are  given  as  to  the  disposal  of  the  proceeds  of 
sale.    I  am  not  concerned  as  to  whether  this  land 
ought  to  be  used  now  or  not.    That  is  not  part 
of  my  inquiry  now.    But  I  am  told  that  there  is 
a  fetter  on  the  sale,  a  limit  introduced,  no  doubt 
wisely  by  the  Legislature,  in  order  to  avoid  the 
questions  which    have    arisen    under    the  127th 
section  of  the  Lands  Clauses  Consolidation  Act, 
and  to  give  the  Local  Government  Board,  which 
is  the  department  to  which  is  intrusted  the  super- 
vision of  these  bodies,  a  power  of  preventing  the 
sale  prematurely,  and  enabling  the  land  to  be 
retained  notwithstanding  that  for  the  moment  it 
may  be  confessed,  admitted  by  all,  that  the  land 
is  not  required.    The  words  are  "  shall  (unless  the 
Local  Government   Board   otherwise  direct)  be 
sold."      If    the  Local    Government    Board    has 
directed  that  it  shall  not  be  sold,  then  for  the 
present  purpose  no  f  ui-ther  inquiry  can  be  made — 
it  will  not  Be  sold.    But  then  Mr   Warrington 
on   behalf   of   the  defendants,    in   his   position 
^f  counsel  goes  on  to  argue  that  means,  and 
must  mean,  that  the  Jjoo&L  Grovemment  Board 
may    not     merely    direct     the    authority    not 
to  sell,  but  may,  at  the  same  time,  direct  the  local 
Authority  to  apply  the  land  for  other  purposes. 
That  seems  introducing  words  which  certainly 
are  not  in  the  statute,  and  for  which,  as  far  as  I 
-can  see,  there  is  no  necessary  implication.    All 


that  the  Local  Government  Board  has  to  say  is 
that  they  shaU  not  be  sold,  leaving  anything  else 
open.    Some  further  inquiir  may  be  necessary; 
some  further  provisional  order  may  be  necessary. 
The  land  may  be  applied  to  other  purposes,  but  I 
see  no  reason  for  concluding  that,  because  the 
Local  Government  Board  have  a  discretion  to 
say    that   land    not  required,    however    conclu- 
sively it    may  have    been   ascertained   that   it 
is  not  required,  shall  not  be  sold,  therefore  it  is 
empowered  to  say  that  it   shall  be  applied  to 
pur^ses  other  than  those  for  which  the  land  was 
originally  acquired.    On  the  construction  of  the 
Act  up  to  a  certain  point  I  entirely  agree  with 
counsel  for  the  defendants,  but  beyond  that  it  seems 
to  me  impossible  to  go.  But  then  one  is  met  by  this 
order  of  the  Local  Government  Board  of  the  3rd 
April  1898,  and  it  is  strange   that,    though   it 
purports  to  be  made   under   the  provisions  of 
sect.  175  of  the  Public  Health  Act,  the  draftsman 
of  the  order  did  iiot  see  fit  to  follow  the  words  of 
the  Act.    He  does  not  say  that  the  land  shall  not 
be  sold,  he  does  not  even  say  that  the  land  shall 
be  retained,  which  might  bie  considered  to  be  a 
verbal  equivalent   to  me  words  "shall    not  be 
sold,"  but  the  order  says,  "  shall  be  retained  by  the 
said  council  as  a  site  for  the  erection  of  a  hospital 
for  infectious  diseases  other  than  small-pox."  If  I 
am  right  in  my  construction  of  the  Ace,  there  is 
not  the  slightest  jurisdiction  on  the  part  of  the 
Local  Grovemment  Board  to  make  any  such  order 
as  that.    That  is  giving  the  local  authority  a  new 
power — a  power  entirely  alien  to  that  for  which 
the  land  was  acquired,  and  as  I  say,  on  my  con- 
struction of  the  Act,  entirely  unauthorised.    It  is 
attempted  to  answer  that  by  sect.  295,  that  "  all 
orders  made  by  the  Local  (xovemment  Board  in 
pursuance  of  this  Act  shall  be  binding  and  con- 
clusive in  respect  of  the  matters  to  which  they 
refer."      Yes;  but    that   will   not   prevent   the 
court  from  considering  the  question  of  jurisdiction 
on  behalf  of  the  Lo^  Grovemment  Board.    It 
cannot  be  that  an  order  of  the  Local  Grovemment 
Board  made  without  jurisdiction  shall  be  held 
conclusive    in  a  court    of    justice.       It    must 
be  the  duty  of    the    court  to   inquire   whether 
the   order    could    properly   be     made.      If    it 
could  properly  be  made,  then  the  order  made 
under  sect.  295  would  be  held  to  be  conclosive, 
though  perhaps  there  might  be  some  irregularities 
about  it,  and  though  perhaps  it  ought  not  to  have 
been  made.    But  those  are  matters  into  which,  at 
any  rate  for  the  present  purpose,  I  shall  assume 
tbe  court  ought  not  to  inquire.     The  authorities 
I  do  not  think  need  be  examined  in  detail,  they 
were  cited  on  behalf  of  the  plaintiffs,  and  have 
been  examined  on  behalf  of  the  defendants.    The 
only  one  I    need   refer   to  is  that  one  before 
Bomer,  J.,  Attorney- General  v.  Teddington  Urban 
District  Council  (77  L.  T.  Eep.  426 ;  (1898)  1  Ch 
66),  which  shows  precisely  how  the  matter  stands, 
and  how  it  is  viewed  by  the  courts.    I  will  assume 
now,  that  the  land  need  not  be  sold.    I  am  not 
considering  whether  it  ought  to  be  sold  or  not 
Nobody  is  complaining  that  it  has  not  been  sold. 
I  am  not  going  into  that  at  all,  the  land  is  now 
in  the  possession  of  the  defendiints.    The  courts 
have  held  in  more  than  one  case— and  Bomer,  J. 
held  in  that  case — that  retaining  it  for  particular 
purposes  did  not  necessarily  mean  that  they  were 
to  apply  it  immediately  to  those   purposes,  but 
that  the  local  authority  must  not  devote  the  land 


MAGISTRATES'   CASES. 


385 


Chan.  Div.]     Attosnby-Genbbal  v.  Hanwell  XJbban  Distbict  Council.     [Chan.  Div. 


flo  retained,  and  which  had  been  acquired  for 
particnlar  purposes,  to  any  purposes  permanently 
nioonsistent  with  the  purposes  for  which  it  had 
been  acquired.  Some  of  the  other  cases  — 
AUomey-General  ▼.  Corporation  of  Sunderland 
(34  L.  T.  Rep.  921 ;  2  Ch.  Div.  634)— showed 
that  the  courts  would  be  liberal  in  construing  the 
purposes  for  which  it  had  been  acquired — that 
purposes  of  an  ancillary  character  might  very 
well  be  brought  within  the  description  of  the 
primaty  character  of  the  purpose ;  but  Romer,  J. 
held,  and  it  seems  to  me  to  be  perfectly  clear,  that 
the  local  authority  is  not,  without  further  order, 
justified  in  devoting  the  land  acquired  for  par- 
ticular purposes  to  purposes  which  are  not  merely 
alien  to  that  ori^nal  purpose,  but  which  will 
perman«>ntly  interfere  with  the  devotion  of  the 
luid  to  the  original  purposes.  It  cannot  be, 
it  has  not  been  suggested,  that  building  a 
hospital  is  not  permanently  inconsistent  with  the 
use  of  this  land  for  sewage  purposes.  No 
doubt  it  is  supposed  now  that  it  never 
can  be  used  for  sewage  purposes.  It  has 
been  my  duty  to  try  a  great  many  cases  with 
reference  to  the  disposal  of  sewage,  and  I  know 
that  there  is  always  a  difficulty  in  ascertaining 
what  can  be  done  with  the  sewage  of  an  increasing 
population,  and  that  science  advances  from  day 
to  day,  and  that  pi'ecipitation  is  substituted  for 
irrigation,  and  something  else  by  way  of  improve- 
ment of  that ;  and  it  is  to  be  hoped  in  the  interests 
of  the  public  that  science  will  advance,  and  that 
some  other  modes  wiU  be  devised.  But,  however 
science  advances,  whatever  other  means  of  dis- 
posing of  sewage  are  discovered,  it  cannot  be 
doubted,  if  you  erect  a  hospital,  a  building  which 
need  not  be  described  —  we  all  know  what  a 
hospital  means — a  building  which  itself  muBt 
necessarily  be  productive  of  sewage — if  you  erect 
that  on  the  land,  the  land  from  that  time  forward 
will  not  be  available  for  disposal  of  sewage  unless 
indeed  the  hospital  is  pulled  down,  and  the  land 
is  cleared.  I  only  put  in  that  exception  lest  it  be 
said  that  there  is  no  such  thing  as  permanency. 
I  mean  permanent  in  the  sense  in  which  it  is 
used — ^permanent  in  common  sense.  Permanent, 
of  course,  it  could  not  be  in  the  sense  which  I 
have  just  explained,  but  to  erect  a  hospital  would 
be  a  permanent  interference  with  the  application 
of  the  land  for  the  purpose  of  th«^  disposal  of 
sewa^.  To  my  mind  Mr.  Glen  is  perhaps  a  little 
wanting  in  accuracy  in  saying  that  the  land, 
compulsorily  purchased  for  the  purposes  specified 
in  the  Act  cannot  be  used  for  a  different  purpose 
having  regard  to  the  decisions — ^that  is  to  say,  it 
means  a  different  purpose  which  would  perma- 
nently interfere  with  its  devotion  to  its  original 
purpose ;  but  substantially  no  doubt  to  my  mind 
that  proposition  is  sound.  The  result  is  therefore 
that  this  local  authority  is,  without  any  order  on 
which  it  can  properly  rest,  endeavouring  to  use  this 
land  for  purposes  for  which  it  was  not  originally 
acquired,  and  that  it  has  no  authority  to  do. 
Now,  as  regards  the  parties,  the  Attomey-Greneral 
is  a  proper  complainant,  when  we  come  to  consider 
wheuier  the  local  authority  is  exceeding  its  powers : 
Of  course  about  that  there  could  be  no  question. 
As  regards  Lord  Jersey,  the  matter  requires  a 
little  more  consideration:  he  has  sold  tms  land 
ior  special  purposes.  He  has  not  sold  it  except 
lor  special  purposes,  and  it  seems  to  me  there 
must  necessarily  be  vested  in  him  some  reeidnum  i 
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of  interest — that  is  to  say,  what  is  left  out  of  a 
conveyance  of  the  fee  for  special  purposes  only. 
He  has  not  conveyed  it  for  all,  but  quite  apart 
from  that  he  is  the  owner  of  the  surrounding  pro- 
perty. Under  the  128  th  section  of  the  Lands 
Clauses  Consolidation  Act,  which  is  incorporated 
in  the  provisional  order  by  means  of  the  Public 
Health  Act  of  1875,  he  has  certain  rights  of 
acquiring  this  property,  if  eventually  it  is  deter- 
mined that  it  will  not  be  required,  and  there  is  no 
direction  to  retain  it  given  hj  the  Local  Govern- 
ment Board.  That  gives  hmi,  to  my  mind,  a 
sufficient  interest  to  maintain  the  action ;  but, 
besides  that,  there  is  no  doubt — it  cannot  be  con- 
tended to  the  contrary — that  his  adjoining  land 
would  become  less  marketable  and  less  valuable 
by  reason  of  the  erection  of  this  hospital  In 
that  respect  he  has  got  an  interest  in  preventing 
the  authority  from  devoting  the  land  to  purposes 
for  which  he  has  not  sold  it.  His  mouth  is  not 
shut  as  regards  that,  because  he  has  sold  it  only 
for  sewage  purposes.  Then  it  is  said  that  that 
is  sufficient  to  make  him  a  proper  plaintiff  as 
well  as  an  informant  or  relator.  Then  it  is  said 
that  he  has  set  up  the  question  of  nuisance.  Well, 
he  has.  He  has  devoted  a  few  words  in  para- 
graph 9  of  the  statement  of  claim  to  it,  and  the 
paragraph  is  clear  as  to  information  of  a  nuisance. 
Mr.  Warrington  has  reminded  me — I  should  not 
want  a  reminder,  but  it  is  quite  right  that  counsel 
should  remind  me — how  extremely  difficult,  if  not 
impossible,  it  would  be  for  Lord  Jersey  to  prove 
any  case  of  that  kind,  and  no  doubt  he  was  wise 
at  the  trial  in  not  attempting  it.  In  connection 
with  that  it  is  well  to  point  out  that,  although  he 
has  put  forward  a  queotion  of  nuisance  in  these 
paragraphs,  he  has  conjoined  with  them  the 
injury  to  his  adjoining  lands.  The  other  land 
and  the  nuisance  is  thrown  in  perhaps,  without 
sufficient  consideration,  as  a  possible  point  to  be 
put  forward,  and  although  Mr  Warrington  tells 
me  he  came  here  to  meet  that  nuisance  case — it 
is  quite  right  he  should  if  it  is  pleaded — still  I 
must  give  him  and  those  on  whose  instructions  he 
acted  credit  for  knowing  it  was  not  a  case  likely 
to  be  proved  against  him,  and  not  requiring  very 
much  attention.  At  any  rate  it  seems  to  me  if  a 
local  authority  cAme  here  to  uphold  an  excess  of 
their  statutory  powers,  it  is  not  competent  for 
them  to  criticise  very  narrowly  the  grounds  on 
which  those  who  have  a  right  to  complain  do  com- 
plain, and  I  do  not  think  they  ought  to  be  excused 
any  part  of  the  costs  simply  because,  in  their 
anxiety  to  state  the  whole  case,  counsel  may  have 
cast  his  net  a  little  too  widelj^.  I  think  there 
must  be  an  injunction  to  restram  them  from  what 
I  consider  an  excess  of  their  statutory  powers, 
and  that  the  defendants  must  pay  the  costs  of  the 
action.  Now  let  us  see  how  the  injunction  would 
be  worded.  Injunction  granted  to  restrain  the 
defendants  from  using  the  two  acres  as  a  site  for 
the  hospital. 

Solicitors:  Freshfields  and  WiUiams;  Warren, 
8.  James, 
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QUEEN'S  BENCH  DIVISION. 

Oct.  25  and  26, 1899. 

(Before  Eidley  and  Dablino,  JJ.) 

UcEFiELD  Bubal  Distbict  Council  (apps.)  v. 
Cbowbobouoh  Distbict  Watbb  Company 
(reaps.),  (a) 

Bpedal  Act — Prior  general  Act — How  far  latter  is 
repealed  —  Local  goverwment — Public  heaUh — 
Special  Act  to  erect  wcUer  tower — Sffect  of  hye- 
laiwB  made  v/nder  prior  puhlie  Act^^Waterworke 
Claueee  Act  1847  (10  &  11  Vict  c,  17),  a.  93— 
Public  Health  Act  1875  {^  &  39  Vict.  e.  55), 
8. 157—60  A  61  Vict.  c.  cxvii. 

A  special  Act  is  to  he  read  with  an/y  general  Act 
affecting  its  subject-matter  in  force  at  the  time 
the  special  Act  was  passed,  and  such  general 
Act  and  the  hye-laws  made  under  it  are  for  the 
pwrposes  of  the  special  Act  repealed  by  the  special 
Act  only  so  fa/r  as  the  provisions  of  the  special 
Act  are  irreconcilable  with  those  of  the  general 
Act. 

By  sect.  93  of  the  Waterworks  Clauses  Act  1847 
it  is  enacted  that  nothing  therein  or  in  the 
special  Act  contained  '*  shail  be  deemed  to 
exempt  the  undertakers  from  any  general 
Act  relating  to  waterworks  or  any  Act  for 
improving  the  sanitary  condition  of  towns 
andpopiuous  districts  which  may  be  passed  in 
the  same  session  of  Parliamsnt  in  which  the 
special  Act  is  passed  or  any  future  session  of 
Parliament.'* 

Under  the  Public  Health  Act  1875  a  local  autho- 
rity Tnade  certain  bye-laws  as  to  the  erection  of 
buildings  within  their  district,  which  bye-laws 
required  thai  notice  of  such  intended  erection 
sJwuld  be  given  before  the  commencement  of 
work,  and  tnat  plans,  Ac,  should  be  submitted. 

In  1897  a  company  obtained  power  to  erect  within 
the  district  a  water  tower.  The  company  com- 
menced building  operations  unthout  giving  the 
local  authority  notice  and  without  submitting 
plans. 

Held,  that  sect.  93  of  the  Waterworks  Clauses  Act 
1847  did  not  relieve  the  company  from  the  obli- 
gation to  obey  general  Acts  passed  before  their 
special  Act;  that  their  special  Act  did  not  re- 
peal as  regards  their  water  tower  the  Public 
Health  Act  1875  or  the  bye-laws  made  by  the 
local  authority  under  that  Act  since  there  was 
nothing  irreconcilable  between  these  and  their 
special  Act,  and  that  the  company  were  guilty  of 
a  breach  of  the  bye-laws. 

This  was  a  case   stated  by  the  justices  of  the 
county  of  Sussex. 

At  a  petty  sessional  court  holden  at  Mark  Cross 
in  and  tor  the  Division  of  Frant,  in  the  county  of 
Sussex,  on  the  2nd  Feb.  1899,  an  information  was 

S referred  by  John  Taylor,  of  Uckfield,  surveyor  of 
tie  Uckfield  Bural  District  Council  (hereinafter 
called  the  appellants),  on  beha]f  of  the  appellants 
against  the  Crowborough  District  Water  Com- 
pany (hereinafter  called  the  respondents)  charging 
that  they  (the  respondents)  in  the  month  of  Oct. 
1898,  at  the  parish  of  Botherfield  in  the  said 
county,  did  begin  to  erect  a  certain  building  there, 
to  wit,  a  water-tower,  without  giving  to  the  clerk 
or  surveyor  to  the  appellants  notice  in  writing  of 
their  intention  so  to  do  and  without  delivering  or 
sending  to  the  clerk  or  surveyor  complete  plans 

(a)  Beported  by  J.  Andbbw  Stuahan,  Esq.,  BarriBteis«t-lAw. 


and  BeotiouB  of  sach  building,  ad  rec^nired  by  the 
bye-lawi  in  such  oaae  made  and  provided. 

And  at  the  same  petty  sessional  court  on  the 
flame  date  a  further  information  was  preferred  by 
John  Taylor  on  behalf  of  the  appellants  against 
the  respondents  chargine  that  they  (the  respon- 
dents) in  the  month  of  Oct.  1898,  at  the  parish  of 
Botherfield,  did  begin  a  certain  building  there,  to 
wit,  a  water  tower,  without  previously  delivering  or 
sending  to  the  surveyor  of  the  appellants  notice 
in  writing  speoifving  the  date  on  which  tiie 
respondents  would  begin  to  erect  such  building, 
as  required  by  the  bye-laws  in  such  case  made  and 
provided. 

The  two  informations  were  heard  and  deter- 
mined by  the  justices  at  a  petty  sessional  court 
held  on  the  28th  Feb.,  when  both  informatioiiB 
were  dismissed,  but  without  costs. 

Upon  the  hearing  of  tiiese  informations  the 
following  facts  were  either  proved  before  the 
lustices  or  admitted  by  both  parties,  namely,  as 
follows : 

The  appellante  were  the  rural  district  council 
for  the  district  of  Uckfield,  in  the  county  of 
Sussex,  of  which  Crowborough  forms  purt,  consti- 
tuted under  the  Local  Government  Act  1894 
having  all  the  powers  of  a  rural  sanitaty  autho- 
rity under  the  Public  Health  Act  1875  and  the 
Acts  amending  the  same,  and  having  also  duly 
acquired  the  same  powers  to  make  and  enforce 
bye-laws  with  respect  to  new  streets  and  buildings 
as  are  conferred  upon  urban  sanitary  authorities 
by  sect.  157  of  the  Public  Health  Act  1875. 

The  appellants,  in  pursuance  of  their  powers,  on 
the  12th  Oct.  1^6  duly  made  certain  bye-laws, 
and  the  same  were  duly  allowed  and  confibfined  by 
the  Local  Government  Board  on  the  15th  Jan. 
1897  and  then  published  by  the  appellants. 

Bye-law  No.  93  provided  (inter  alia)  that  any 
person  who  should  intend  to  erect  a  bulding 
should  give  to  the  appellants  notice  in  writing  of 
such  intention  in  manner  therein  mentioned,  and 
should  also  deliver  or  send  or  cause  to  be 
delivered  or  sent  to  their  clerk  or  to  their  sur- 
veyor such  plans  and  sections  as  were  therein 
more  particularly  described,  and  also  a  descrip- 
tion in  writing  of  the  materials  of  which  it  was 
intended  that  such  building  should  be  constructed, 
and  of  the  intended  mode  of  drainage  and  means 
of  water  supply. 

Bye-law  No.  94  provided  {inter  alia)  that  eveiy 
person  who  intended  te  lay  out  or  construct  a 
street  or  te  erect  a  building  or  otherwise  te  execute 
any  work  to  which  any  of  the  bye-laws  relating  to 
new  streete  and  buildings  might  apply  should 
before  b^inning  to  lay  out  or  construct  such 
street  or  to  erect  such  building  or  to  execute  such 
work  deliver  or  send  or  cause  to  be  delivered  or 
sent  to  the  surveyor  of  the  appellante  at  his  or 
their  office  notice  in  writing  in  which  should  be 
specified  the  date  on  which  such  person  would 
begin  to  lav  out  or  construct  such  street  or  to  erect 
such  buildmg  or  to  execute  such  work. 

Bye-law  No.  99  prescribed  certain  penalties  for 
breach  of  the  foregoing  bye-laws,  and  bye-law 
No.  100  contained  provisions  for  the  removal, 
alteration,  or  pulling  down  of  work  executed  in 
contravention  of  the  bye-laws. 

The  respondents  were  the  Crowborough  Water 
Company,  incorporated  by  60  &,  61  Vict.  c.  cxvii., 
which  received  the  Boyal  Assent  on  the  15th  July 
1897. 
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"By  sect.  25  of  the  Act  it  is  provided  tiiat  (sub- 
ject to  the  pTovisioiis  of  the  Act)  the  respondents 
may  make  and  maintain  in  the  lines  and  situations 
and  aooording  to  the  levels  shown  on  the  dej^osited 
plans  and  sections  the  works  therein  specificaUj 
mentioned,  which  indade  {inter  alia)  tne  works 
mentioned  in  snb-sect.  8  of  the  same  section — ^that 
is  to  say,  "  A  high-service  water  tower  in  the  field 
or  incloeore,  nmnber  1117  on  the  1-2500  ordnance 
map  (edition  of  1888)  of  the  said  parish  of  Bother- 
field,  and  connected  by  a  short  aqueduct  or  line  of 
pipes  with  the  conduit,  aqueduct,  or  line  of  pipes 
(Number  3)  hereinbefore  described  at  a  point  at 
or  near  its  termination." 

The  respondents,  purporting  to  act  in  pursuance 
of  the  powers  conferred  upon  them  by  the  Act, 
piroceeded  to  construct  at  Growborou^h,  in  the 
parish  of  Botherfield,  within  the  district  of  the 
wpellants,  the  works  mentioned  in  sect.  25  of  the 
Act^  and  in  particular  in  Oct.  1898  commenced  to 
<x>nfitmct  the  water  tower  mentioned  in  sub- 
sect.  8  of  that  section. 

The  respondents  did  not  prior  to  the  commence- 
ment of  the  water  tower  (or  at  all)  give  notice  in 
writing  to  the  appellants  of  their  intention  to  erect 
the  same,  and  did  not  deliver  or  send  or  cause  to 
be  delivered  or  sent  to  the  clerk  or  surveyor  of 
the  appellants  the  plans  and  sections  mentioned 
by  bye-law  93  of  the  appellants'  bye-laws. 

Further,  the  respondents  did  not  before  be* 
ginning  to  erect  the  water  tower  deliver  or  send 
<Mr  cause  to  be  delivered  or  sent  to  the  surveyor  of 
the  appellants  notice  in  writing  specifying  the 
date  on  which  the^  would  begin  to  erect  the 
water  tower,  as  provided  by  bye-law  No.  94. 

At  the  hearing  it  was  contended  on  behalf  of 
the  appellants  that,  the  respondents  having  failed 
to  comply  with  the  bye-laws,  an  offence  had  been 
committed  by  them,  and  that  they  ought  to  be 
convicted  accordingly.  The  respondents  con- 
tended that  the  erection  of  the  water  tower  was 
expressly  authorised  by  their  special  Aot^  and 
that  the  bye-laws  of  the  appellants  did  not  apply. 

It  was,  however,  argued  on  behalf  of  the  app^- 
lants  that,  notwithstonding  the  fact  that  the 
buildings  in  question  were  expressly  authorised 
by  the  special  Act,  nothing  in  that  Act  contained 
rslierved  the  respondents  from  the  duty  of  com- 
plying with  the  particular  bve-laws  in  question, 
and  it  was  also  pointed  out  that  among  the  Acts 
incorporated  with  the  respondents'  special  Act 
was  tilie  Waterworks  Glauses  Act  1847,  sect.  93  of 
which  provides  as  follows  .- 

Nothing  hereiii  or  in  the  apeoiftl  Aot  oontauied  shall 
be  deemed  to  exempt  the  undertaken  from  any  general 
Aot  relating  to  waterworks  or  any  Aot  for  improving 
the  sanitary  oondition  of  towns  or  popnloos  diitriots 
which  may  be  passed  in  the  same  session  of  Parliament 
in  whioh  the  special  Aot  is  passed  or  any  f  ntnre  session 
•of  Parliameiit. 

The  appellants  therefore  contended  that, 
having  regard  to  the  provisions  of  the  above 
section,  nothing  in  the  respondents'  special  Act 
contained  could  relieve  them  from  the  necessity 
of  complying  with  the  bye-laws  of  the  appellants, 
such  bye- laws  having  been  made  in  pursuance  of 
Acts  passed  since  uie  date  of  the  Waterworks 
Clauses  Act  1847. 

The  respondents  contended  that,  notwithstand- 
ing the  provisions  of  the  93rd  section  of  the 
T^terworks  Glauses  Act  1847,  they  were  under  no 
obligation  to  comply  with  the  paiticular  bye-laws 


in  question  in  respect  of  the  proposed  erection  of 
worics  specifically  authorised  oj  the  special  Act. 

The  following  cases  were  cited  in  the  argu- 
ment: Grand  Junction  Waterworks  Company  v. 
Hampton  Urban  District  Cormcil  (79  L.  T.  Kep. 
176) ;  London  and  Blachtoall  Bailway  Company  v. 
LiTnehouee  Board  of  Works  (26  L.  J.  164  Eq.)  ; 
City  and  South  London  Bailway  Company  v. 
London  County  Council  (65  L.  T.  Rep.  362;  (1891) 
2  Q.  B.  513;  Barker  v.  Edger  (79  L.  T.  Rep.  748; 
(1898)  A.  0.  748). 

Upon  the  above  facts  the  justices  were  of  opinion 
that  the  bve-laws  of  the  appellants  did  not  apply 
to  the  building  of  the  hish-service  water  tower 
referred  to  in  sect.  25  (8)  of  the  company's  special 
Act,  and  that  the  appellants  had  no  power  in  law 
to  enforce  the  requirements  of  their  bye-laws  as 
against  the  respondents  in  the  construction  of 
those  works,  ana  they  accordingly  dismissed  the 
before-stated  informations. 

The  question  of  law  arising  on  the  above  state- 
ments for  the  opinion  of  the  court  was  whether 
under  the  circumstances  before  stated  the  justices 
were  right  in  so  holding  and  in  dismissing  the 
informations. 

K,  E.  Moore  for  the  appellants. — The  respon- 
dents are  subject,  like  everyone  else,  to  the  bye- 
laws  made  by  the  district  council  under  the  Public 
Health  Act  1875.  It  is  true  sect.  93  of  the  Water- 
works Glauses  Act  1847  only  refers  explicitly  to 
the  provisions  of  the  special  Act  being  subject  to 
general  Acts  passed  in  the  same  session  as  or  sub- 
sequently to  the  special  Act ;  but  that  is  merely 
because  it  assumes  that  in  so  far  as  the  special 
Act  is  not  absolutely  inconsistent  with  the  general 
law  as  existing  at  the  time  it  was  passed  it  shall 
be  subject  to  such  law.  Accordingly  the  provi- 
sions of  the  Public  Health  Act  1875  are  not 
repealed  by  the  special  Act  unless,  in  the  words  of 
Grove,  J.  in  HiU  v.  HaU  (35  L.  T.  Rep.  860 ;  1  Ex. 
Div.  411),  there  is  "  a  necessary  and  irreconcilable 
inconsistency  between  the  scope  and  language  of 
the  two  Acts."  There  is  no  such  inconsistency 
here.  Sect.  25  simply  gives  the  company  a  power 
which  it  could  not  otherwise  possess — ^a  power  of 
taking  certain  specified  lands  and  erecting  thereon 
a  water  tower.  Subject  to  what  regulations  that 
erection  is  to  take  place  the  Act  does  not  state. 
It  neither  frees  tiie  company  from  the  bye-laws 
applicable  to  other  builders  nor  imposes  any  regu- 
lations in  their  stead.  It  must  be  assumed,  there- 
fore, that  the  Legislature  intended  the  company  to 
obey  the  law  as  all  other  builders  have  to  do.  The 
water  tower  is  clearly  a  ''building "  within  these 
bye-laws;  but,  whether  it  is  or  not,  the  point 
cannot  be  taken  now  since  it  was  not  raised  in  the 
court  below. 

Whately  for  the  respondents.— In  the  first  place 
the  Waterworks  Glauses  Act  1847,  s.  93,  expressly 
makes  the  special  Act  subject  to  any  Acts  of  a 
particular  kmd  passed  alter  it.  That  surely 
suggeste  that  it  is  not  te  be  subject  to  this  sort 
of  Acte  passed  before  it.  The  Legislature  seems 
te  have  assumed  that  the  Waterworks  Glauses 
Act  1847  and  the  special  Act  were  between  them 
te  embody  ail  the  law  applicable  to  the  works 
sanctioned  by  the  special  Act  up  to  the  time 
the  special  Aot  was  passed.  It  was  necessary,  of 
course,  te  provide  for  future  legislation,  and  so  a 
provision  was  inserted  that  subsequent  legislation 
was  to  apply;   but  all  subsequent  legishition  is 
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not  to  apply,  but  only  sabsequent  legislation  of  a 
particular  kind.  Secondly,  the  general  principle 
applicable,  independently  of  sect.  93,  is  that  a 
special  Act  is  not  to  be  read  along  with  a  preceding 
seneral  Act.  Private  Acts  differ  in  that  respect 
from  general  Acts.  Private  legislation  is  not  to 
be  read  with  a  general  Act  imless  that  general 
Act  is  incorporated  by  reference  in  the  special 
Act,  as  the  Waterworks  Clauses  Act  1847  is  here 
incorporated.  In  HiU  v.  HaU  (sup,)  the  general 
Act  was  incorporated  with  the  special  Act : 

London  and  Blaclcwall  Baxlvoay  Company  v.  Lime- 

hotue  Board  of  WorJu  (tup.)  ; 
City    and   South   London    BailvHiy    Company  ▼. 

London  County  Council  (sup.). 

Thirdly,  the  tower  is  not  a  *'  building  '*  within  the 
meaning  of  the  bye-laws.  These  bye-laws  refer 
to  sewerage,  drainin^f  ventilation,  and  such  like 
—things  which  can  be  of  no  importance  whatever 
in  a  tower  which  no  one  is  to  inhabit,  and  which 
will  contain  nothing  but  a  tank  of  wi^r  and  the 
necessary  machinery  for  raising  and  discharging 
the  water. 

Moore  was  not  heard  in  reply. 

Ridley,  J. — The  question  raised  in  this  case  is 
of  some  interest  and  importance.  Although  I  can 
well  understand  that  when  before  the  justices  tJie 
matter,  not  bein^  perhaps  discussed  so  fully, 
seemed  doubtful,  I  have  arrived  at  the  clear  con- 
clusion that  their  decision  was  wrong.  The  Crow- 
borough  Water  Company  were  incorporated  by 
their  special  Act  passed  in  1897.  Sect.  25  of  that 
special  Act  ^ve  them  power  to  "  make  and  main- 
tain in  the  lines  and  situations  and  according  to 
the  levels  shown  on  the  deposited  plans  and 
sections "  the  works  therein  specifically  men- 
tioned, and  those  works  included  a  water  tower  to 
be  put  up  in  a  particular  field.  They  accordingly 
proceeded  to  put  up  a  water  tower  in  that  field. 
The  question  for  our  determination  is  whether 
they  were  entitled  to  doit  without  submitting  plans 
and  sections  to  the  district  council  and  giving  the 
council  before  beginning  work  the  notice  required 
by  bye- laws  93  and  94  made  by  the  district  council 
under  the  Public  Health  Act  1875.  I  am  of 
opinion  that  the  company  were  not  so  entitled.  It 
was  argued  on  their  behalf  that,  when  once  they 
had  authority  under  their  special  Act  to  put  up 
the  tower,  they  had  authority  to  put  it  up  as  they 
chose.  I  cannot  accept  that  view.  The  precise 
effect  of  the  special  Act  is  to  give  them  power  to 
put  up  in  another  person's  field  a  water  tower ; 
that  is,  it  gave  them  power  to  put  it  up  as  if  the 
field  was  their  own.  They  required  a  statutory 
power  in  order  to  enable  them  to  take  and  use  the 
land.  When  they  had  got  so  far,  they  were,  in 
my  opinion,  in  no  better  position  than  tne  private 
owner,  who,  along  with  them  and  all  others,  must, 
unless  specially  exempted  by  some  statutory  pro- 
vision, comply  with  the  provisions  of  the  Public 
Health  Act  1875  and  the  bye-laws  made  by  local 
authorities  under  the  powers  given  by  that  Act, 
in  respect  to  the  commencement  and  erection  of 
buildings.  It  was  contended  for  the  water  com- 
pany that  they  were  not  bound  by  the  bye- laws, 
and  that  the  Public  Health  Act  1875  did  not  apply 
to  them  because  it  was  not  incorporated  with 
their  special  Act.  It  was  said  that  it  must  be  incor- 
porated in  order  to  bind  the  water  company,  and 
that  their  powers  under  the  special  Act  were  given 
to  them  independently  and  tree  from  the  control 


of  the  general  law.  It  is  usual,  no  doubt,  in  special 
Acts  to  incorporate  the  powers  of  a  general  Act 
dealing  with  the  same  subject.   In  special  railway 
Acts  the  powers  of  the  Baolways  Clauses  Consoh- 
dation  Acts   are  inoorporated,    and  in  special 
waterworks  Acts  the  powers  of  the  Waterworks 
Clauses  Acts  are  incorporated.    It  is  a  brief  and 
compendious  method  of  enactment  by  which  those 
general  powers  which  are  intended  to  be  given 
to  all  companies  are   given   to   each   company 
as  it  comes  into   existence.     But  it  does  not 
follow  that  because  the  Public  Health  Act  1875 
is  not  inoorporated  with  the  special  Act  the  water 
company  are  not  bound,  Uke  evei^body  else,  by  the 
provisions  of  the  earlier  Act.     If  the  directors 
of  a  water  company  were,  in  putting  up  their 
water  tower,  to  commit  a  breach  of  the  criminal 
law,  it  would  not  be  contended  that  the  criminal 
law  did  not  apply  to  them ;  yet  the  argument  put 
forward  on  tneir  behalf  must  mean  that  no  Act 
of  Parliament  bears  upon  them  at  all  unless  spe- 
ciaUy  mentioned  in  their  special  Act.    The  leal 
question  is  whether,  under  sect.  93  of  the  Water- 
works Clauses  Act  1847,  the  water  company  are 
protected  su^ainst  the  provisions  of  the  Public 
Health  Act  1875  or  are  subject  to  those  provisions. 
I  am  of  opinion  that  the  water  company  are  not 
exempted  from  those  provisions  by  that  section. 
That  section   provides  that  **  nothing  herein  or 
in  the  special  Act  contained  shall  be  deemed  to 
exempt   the  undertakers   from  any  general  Act 
relating  to  waterworks  or  any  Act  for  improving 
the   sanitary  condition  of  towns  and  populous 
districts  which  may  be  passed  in  the  same  session 
of  Parliament  in  which  the  special  Act  is  passed 
or  any  future  Parliament."   I  think  that  that  pro- 
vision is  intended  to  deal  with  legislation  future  to 
the  special  Act.    It  means  to  say  not  with  regard 
to  the  existing  law  at  the  time  the  special  Act  is 
passed,  but  with  regard  to  future  Acts  which  may 
be  passed  in  the  same  session  of  Parliament  as 
the  special  Act  or  any  futura  session  of  Parlia- 
ment, that  the  provisions  of  those  Acts  are  to 
apply.    But  the  section  is  silent  as  to  the  Acts  of 
Parliament   existing   when    the    special  Act  is 
passed.    There  is  nothing  in  it  which  is  incon- 
sistent with  the  view  that  the  Public  Health  Act 
1875    applies    to  a  water   company  constituted 
under  a  subsequent  special  Act  in  the  same  way 
as  it  applies  to  all  others.    In  my  opinion  sect  do, 
while  it  deals  with  all  legislation  future  to  the 
special  Act,  leaves  untouched  legislation  existing 
when  the  special  Act  is  passed.     It  leaves  the 
beneficiaries  under  the  special  Act  still  subject  to 
the  general  law  of  the  land.    If  that  be  so,  I 
cannot  see  anything  in  sect  93  to  exclude  the 
water  company  here  from  being  subject  to  the 
provisions    of    the    Public    Health    Act   1875. 
It  was  urged,  further,  that    the    provisions   of 
the    special    Act    are    inconsibtent    with    those 
of    the     Public    Health    Act    1875,    and   that 
therefore   the  special  Act    being    the    later  its 
provisions  should  prevaiL      Two  cases — London 
and  BlachwaU  Batlway  Company  v.   Liinehouse 
Board  of  Works  (sup.)  and  City  and  SotUh  London 
Railtoay    Company    v.  London    County   Council 
{sup,) — were  cited  in  support  of  this  contention.  I 
think  they  are  both  distinguishable  from  the  present 
case.    The  principle  laid  down  in  them  comes  to 
this :  That  if  there  is  an  inconsistency  between  a 
Bpocial  Act,  and  a  general  Act  the  provisions  of 
tne  special  Aot  are  not  overridden  by  those  of 
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tlie  general  Act.     In  the  first  of  those  cases, 
Wooa,  Y.G.  pointed  ont  that  special  powers  were 
given  to  the  railway  company  under  their  special 
Act,  which  was  passed  before  the  general  Act. 
He  came  to  the  conclusion,  in  effect,  that  the 
meoial  powers  given  by  the  railway  company's 
Act  were  not  so  inconsistent  with  the  general 
powers  given  by  the  subsequent  Act   that  the 
subsequent  Act  must  be  taken  to  have  overridden 
the  special  Act.    The  case  of  City  and  South  of 
London  Railway    Company   v.   London  County 
Council  («ttp.)  is  no  stronger  in  support  of  tiie 
contention  made  for  the  respondents.  There  power 
was  eiven  to  the  railway,  under  a  speci^d  Act 
passed  subsequently  to  the  general  Act,  to  use 
particular  land    for  the  purpose  of    making  a 
railway  under  a  street,  and  a  station  was  neces- 
sary for  the  purposes  of  the  railway.    The  general 
Act    under   which    the    county    council    acted 
provided  that  no  building  should,  without  their 
consent,    project    beyond    the    general    line    of 
buildings  in  any  street.     Part  of  the  railway 
company's  station  did  project  beyond  the  general 
line  of  buildings  in   the  street.    The  Court  of 
Appeal  held  that  the  powers  given  by  the  special 
Act  were  inconsistent  with  those  given  by  the 
general  Act,  and  on  that  ground  they  held  that 
the  county  council  could  not  inteif  ere  with  the 
building.    I  think  it  is  clear  that,  but  for  that 
inconsistency,  the  decision  would  have  been  other- 
wise.   There  is  no  such  inconsistency  here.    The 
power  given  to  the  water  company  is  to  put  up  a 
water  tower  in  a  particular  field — ^nothing  more. 
If  the  district  council  had  required  that  it  should 
be  put  up  in  another  field,  they  would  have  re- 
quired something    inconsistent  with  the  power 
gven  to  the  water  company  by  their  special  Act. 
What  the  district  council  did  in  fact  require  did 
not  affect  the  powers  given  to  the  water  company. 
On  the  second  point  taken  by  the  water  company 
I  need  only  say  little.    It  is  enough  to  say  that 
the  water   tower  is  a  building  —  a   permanent 
erection — and,  therefore,  that  the  bye-laws  made 
by  the  district  council  apply  to  it.     For  these 
reasons  I  am  of  opinion  that  the  water  com- 
pany should  have  supplied  plans  and  have  given 
notice  as  required  by  the  bye-laws.    The  case 
must  go  back  to  the  justices  with  a  direction  to 
convict. 

Dabling,  J. — I  am  of  the  same  opinion. 

Case  remitted  with  direction  to  convict. 

Solicitors:  for  the  appellante,  Lewis  and 
j5b2man,  Lewes. 

Solicitors  for  the  lespondente,  Verrall  and 
Borlase,  Brighton. 


Wednesday,  Dec.  6, 1899. 

(Before  Dablinq  and  Channell,  JJ.) 

PuLLEN  (app.)  V.  Assessment  Committee  of 
St.  Sayioub'b  Union  (resps.).  (o) 

Bating — Valuation — Tenements — Weekly  rent — 
Additional  payment  for  cleaning,  lighting,  and 
watching  com/mon  staircase  —  Profit  to  agent — 
No  profit  to  owner — Inclusion  in  value  in  list 
—  Valuation  (Metropolis)  Act  1869  (32  &  33 
Viet,  c.  67),  s.  4. 

The  appellant  was  the  owner  of  certain  artisans* 
(«)  B«portad  by  W.  am  B.  Hibbxbt,  Ek}.,  BarrUter-»i-Law. 


dwellings,  and  compounded  for  the  rates  on  these 
hereditaments  under  sect,  4  of  32  &  33  Vict, 
c.  41.  In  the  supplemental  valuation  list  for 
the  parish  he  was  assessed  as  the  owner  thereof, 
and  appealed  against  such  list  on  the  ground 
that  he  was  over-assessed. 

The  rents  were  collected  by  an  agent,  and  a  further 
sum  of  6d,  per  week  woa  paid  to  the  agent  by 
each  of  the  tenants  in  respect  of  the  cleaning^ 
lighting,  and  watching  of  the  common  staircase 
and  the  removing  the  dust.  All  the  profit  arising 
from  this  payment  was  taken  by  the  agent,  and 
he  also  bore  any  loss  thai  accrued,  and  no 
portion  of  the  6d,,  directly  or  indirectly,  reached 
the  pocket  of  the  appellant,  except  that  he  was 
reimbursed  by  the  agent  for  the  amount  he  had 
paid  to  the  gas  company  for  the  gas  used  on  the 
comm>on  staircase. 

Held,  that  this  6(2.  was  rightly  included  in  the 
gross  value  of  these  hereditaments. 

Case  stated. 

The  appellant  is  the  owner  of  616  separate  rate- 
able hereditamente,  being  tenement  properties, 
occupied  as  artisan  dwellings.  The  assessment 
in  question,  so  far  as  it  affects  thirty-two  of  these 
hereditamente,  numbered  25  to  56  (l)oth  inclusive), 
Pullen's-buildinge),  Penton-place,  in  the  parish  of 
St.  Mary  and  Newington,  in  the  St.  Saviour*s 
Union,  in  the  county  of  London,  forms  the  subject 
of  the  appeal  to  quarter  sessions,  and  of  this  case. 
The  appellant  compounds  for  the  rates  on  the 
said  hereditaments  under  an  order  made  under 
sect.  4  of  32  &  33  Vict.  c.  41. 

In  the  supplemental  valuation  list  for  the 
parish  made  and  deposited  by  the  overseers  on  or 
about  the  30th  May  1898,  the  appellant  was 
assessed  as  the  owner  of  the  thirty-two  heredita- 
ments, and  he  appealed  against  such  list  on  the 
ground  that  he  was  over- assessed.  A  list  of  the 
hereditaments  and  of  the  weekly  rents  paid  for 
the  same,  and  of  their  respective  gross  and  rate- 
able values  as  stated  in  the  valuation  list,  and  of 
the  respective  gross  and  rateable  values  contended 
for  by  the  appellant  is  set  forth  in  the  schedule 
to  the  case. 

The  rents  of  these  heroditemente  were  paid  to 
and  collected  by  one  H.  C.  Parker,  as  agent  for 
the  appellant,  and  H.  C.  Parker  was  paid  a  com- 
mission on  the  rents  so  collected.  A  further  sum 
of  6(2.  a  week  was  paid  to  H.  C.  Parker  by  each  of 
the  tenants  in  respect  of  the  cleaning,  lighting, 
and  watching  of  the  common  staircase  and  for 
removing  dust.  The  peraons  employed  in  the 
carrying  out  of  these  services  were  not  engaced  or 
paid  or  dismissed  by  the  appellant.  If  ail  the 
tenemente  belonging  to  the  appellant  (616  in  all) 
were  occupied,  there  was  a  profit  of  about  12.  per 
week  accruing  to  H.  C.  Parker  from  the  payment 
of  6(2.  weekly  by  each  tenant,  and  any  loss  in 
respect  of  such  services  fell  upon  H.  C.  Parker. 
No  portion  of  the  sum  of  6(2.  a  week  reached  the 
pocket  of  the  appellant  either  directly  or  in- 
directly, save  as  hereinafter  mentioned. 

The  tenemente  open  upon  the  common  steir- 
case,  which  lies  open  directly  without  door  to  the 
public  footway. 

The  gas  burnt  for  lighting  the  several  staii*- 
cases  is  supplied  through  a  separate  meter 
through  which  no  other  gas  passes,  and  there  is 
no  connection  with  the  burners  in  the  various 
tenemente,  which  are  supplied  with  gas  through 
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aatomatic  meters  (commonly  called  '*penii^-m- 
l^e-slot "  meters).  The  gas  Dumt  on  the  stairs  is 
paid  for  in  the  following  way :  The  gas  company 
supplying  the  gas  send  a  bill  onoe  a  quai*ter  to 
the  appeflant  for  the  amount  shown  to  be  dae  in 
respect  of  these  and  other  properties,  and  the 
appellant  sends  the  gas  company  a  cheque  for  the 
i^ole  amount,  the  said  H.  C.  Parker  merely 
recouping  him  for  the  gas  burnt  on  the  stair- 
oases. 

Each  tenant  had  a  weekly  rent  book  in  which 
the  weekly  payments  of  rent  were  recorded.  The 
sum  of  6d,  a  week  never  was  and  never  had  been 
entered  in  such  rent  book,  nor  has  it  ever  been 
distrained  for,  nor  had  it  ever  been  included  in 
the  amount  for  which  distress  had  been  levied. 
One  of  the  rent  books  which  were  produced  at 
quarter  sessions  was  annexed  to  the  case  by  way 
of  example. 

On  the  taking  of  any  tenement  there  was  no 
agreement  in  writing,  but  each  tenant  was  gnven 
to  understand  when  he  went  in  that  he  woultlhave 
to  pay  this  sum  of  6d.  per  week. 

The  appellant  could  not  sue  or  distrain  for 
the6d. 

The  overseers,  in  making  out  the  supplemental 
valuation  list,  had  included  the  sum  of  od.  a  week 
as  though  the  same  were  paid  to  the  appellant  as 
part  of  the  rent  of  each  oi  the  hereditaments,  and 
the  amount  of  such  gross  and  rateable  value  is 
arrived  at  only  by  including  this  sum  of  6d. 

The  appellfloit,  on  the  making  of  his  objection 
to  the  supplemental  valuation  list  before  the 
assessment  committee  and  the  court  of  quarter 
sessions,  contended  that  this  sum  of  6d,  a  week 
did  not  in  point  of  law  form  part  of  the  gross  or 
rateable  value  of  each  of  the  hereditaments  within 
the  meaning  of  sect.  4  of  the  Valuation  (Metropolis) 
Act  1869  or  at  all. 

The  respondents  contended  that  this  sum  of  Bd. 
a  week  was  part  of  the  rent  paid  for  each  of  the 
hereditaments. 

The  Court  of  Quarter  Sessions  were  of  opinion 
that  the  rents  so  called  of  8s.  6d.  and  lOs.  were 
not  really  rents,  because  they  were  lump  sums  for 
which  the  tenants  got  water  and  had  tneir  taxes 
paid  for  them,  and  that  the  6d.  should  be  added  to 
these  lump  sums.  They  accordingly  dismissed  the 
■appeal. 

By  sect.  4  of  the  Valuation  (Meti'opolis)  Act  1869 
32  &  33  Vict.  c.  67) : 

The  term  "  gross  valne  "  means  the  ammal  rent  which 
a  tenant  might  reasonably  be  expected,  taking  one  year 
with  another,  to  pay  for  an  hereditament,  if  the  tenant 
undertook  to  pay  all  nsoal  tenants'  ratei  and  taxes  and 
tithe  commutation  rentoharge,  if  any,  and  if  the  landlord 
undertook  to  bear  the  coats  of  the  repairs  and  inauranoe, 
.and  the  other  expenses,  if  any,  necessary  to  maiwtain 
the  hereditament  in  a  state  to  command  that  rent. 

Wheeler^  Q.C.  and  Byde  for  the  appellants. — 
'The  question  raised  by  this  case  is  whether  the 
^6d.  paid  under  these  circumstances  is  gross  or 
rateable  value  within  the  meaning  of  sect.  4  of  the 
Metropolis  Assessment  Act  1869.  We  say  that 
this  is  not  rent  at  all.  No  part  of  this  payment 
is  in  respect  of  any  property^  of  any  kind,  but  it 
is  simply  a  payment  u>r  personal  services  rendered 
4>y  this  man  Parker.  Can  this  class  of  servioe 
under  any  circumstanoee  be  conyerted  into  rent  P 
That  is  the  question.  We  submit  not.  There  are 
no  decisions  exactly  in  point,  but  Beg,  v.  Over- 
seers of  JBiUUm  (13  L.  T.  Rep.  327 ;  L.  Bep.  1 


Q.  B.  18)  by  analogy  seems  to  bear  out  our  con^ 
tention.  There  it  was  held  that,  in  ascertaining 
the  rateable  value  to  the  poor  rate,  a  deduction 
from  the  gross  rental  ought  not  to  be  allowed  in 
respect  of  a  payment  miMe  by  the  landlord  for 
water  laid  on  and  supplied  to  the  house  by  public, 
commissioners,  such  supply  and  payment  being 
optional.  Lush,  J.,  at  p.  20,  says  :  "  The  sessions 
have  found  what  the  gross  rental  is.  We  have 
nothing,  therefore,  to  do  but  to  decide  the  only 
question  left  to  us,  whether,  from  the  sum  found 
as  the  gross  rental,  this  charee  for  the  supply  of 
water  ought  to  be  deducted  in  ascertaining  the 
rateable  value.  The  Parochial  Assessment 
Act  (6  &  7  Will.  4,  c.  96),  s.  1,  allows  certain 
deductions,  but  this  payment  cannot  c^me 
within  any  of  them.  The  supply  of  water  has  no 
more  to  do  with  enabling  the  premises  to  com- 
mand the  rent,  than  the  supply  of  gas  in  Ueu  of 
candles.  .  .  ."  The  language  of  the  learned 
judge  fits  this  case.  Can  this  6d.  be  said  to  be 
rent  within  the  meaning  of  the  statute  P  They 
referred  to 

Beg.  V.  Pa/rUh  of  Lee,  13  L.  T.  Bep.  704 ;  L.  Bep. 
1  Q.  B.  241. 

The  6d.  here  is  somewhat  analogous  to  the  furni- 
ture, &c.,  in  furnished  apartments,  as  appears 
from  the  dicta  of  Blackburn,  J.  in  that  case,  at 
p.  253.    They  referred  to 

Smith  V.  ChuTchwardene  of  Birminghaan,  22  Q.  B. 
Div.  703 ;  53  J.  P.  787. 

That  case  shows  that  if  the  tenant  paid  this  6<i. 
a  week  to  the  landlord,  it  ought  to  De  deducted 
before  you  arrive  at  the  rent. 

Ma/rshaU,  Q.C.  and  Corrie  Orawt  for  the  respon- 
dents.— ^This  is  a  question  of  fact  for  the  sessionB. 
If  your  Lordships  should  be  of  opinion  that  it  is  one 
of  law,  then  we  submit  that  what  is  paid  is  paid 
to  the  landlord  through  his  agent  for  naving  the 
staircases  lighted,  watched,  and  cleaned,  and  that 
all  that  enhances  the  value.  It  is  made  in 
respect  of  what  is  prima  facie  necessary  for  the 
occupation  of  the  premises,  and  therefore  we 
submit  that  it  is  rent  in  the  proj^r  sense  of  the 
term.  They  referred  to  the  Yaluation  (Metropolis) 
Act  1869  (32  &  33  Vict.  c.  67),  s.  4. 

J^  heeler,  Q.O.  in  reply. 

Dabuno,  J. — ^I  think  that  this  appeal  must  be 
dismissed.  What  we  have  to  arrive  at  is  the 
value  to  the  landlord  upon  which  the  property 
becomes  rateable,  and,  in  order  to  arrive  at  that, 
we  have  to  ascertain  what  is  the  rent  that  the 
landlord  gets  from  the  property.  Now,  here  the 
landlord  actually  himself  receives  for  the  tene- 
ment house,  I  think  it  is,  9s.  IWheeler,  Q.C.— 
88.  6d,,  my  Lord.]  Yes ;  but  the  tenant  actually 
pays  8s.  ^,  to  the  landlord  direct,  and  he  pays 
6d,  to  Parker,  who  is  the  agent  of  the  landlora  to 
collect  the  rent,  and  he  s£o  cleans  the  staircase, 
lights  the  staircase,  and  removes  the  dust.  It  is 
said  here  that  only  the  sum  which  actually  is 
received  by  the  landlord  is  the  rent  which  the 
landlord  receives,  and  that  the  other  sum  of 
money  is  paid  to  Parker,  for  which  Parker  per- 
forms cer&in  services,  and  is  in  no  sense  rent.  I 
think  that  in  order  to  ascertain  what  is  the  rent 
you  must  look  at  sect.  4  of  the  Act,  omitting 
words  which  do  not  bear  on  this  case.  Picking 
out  of  the  section  only  those  words  that  d6,  it 
seems  to  me  that  we  have  it  laid  down  for  us  that 
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'"gross  valae'  means  the  annual  rent  which  the 
tenant  might  reasonably  be  expected  to  pay  if 
the  landlord  undertook  to  bear  the  expenses 
necessary  to  maintain  the  hereditament  in  a  state 
to  command  that  rent."  Now,  what  would  the 
tenant  be  expected  to  pay  if  the  landlord  under- 
took to  bear  the  expenses  necessary  to  maintnin 
the  hereditament  in  a  state  to  command  that  rent  P 
It  seems  to  me  here  that  what  a  tenant  would  be 
expected  to  pay  and  would  expect  to  pay  is  the 
whole  of  what  the  tenant  does  pay  diract  to  the 
landlord,  and  indirectly  to  the  landlord  through 
Parker.  Because  a  tenant  takes  a  tenement  among 
many  tenements,  he  cannot  get  there  unless  he  goes 
up  the  staircase  and  unless  that  staircase  is 
lighted  and  cleaned.  At  all  events,  he  would  not, 
I  think,  undertake  to  pay  Ss.  6<2.  to  the  landlord 
and  6d,  to  Parker,  except  he  were  assured  that  he 
would  be  able  to  go  up  that  staircase  at  all  horn's 
of  the  night  with  safety  because  it  would  be 
lighted,  and  at  other  times  with  decency  because 
it  would  be  cleaned,  and  therefore  it  seems  to  me 
that  the  rent  that  he  would  be  expected  to  pay 
would  be  9«.  if  the  landlord  undertook  to  bear  the 
expenses  necessary  to  maintain  the  hereditament 
in  a  state  to  command  that  rent.  Therefore  I 
think  that  what  the  tenant  actually  bargained  for 
is  this,  that  he  would  pay  8«.  Qd.  to  the  landlord 
direct^  and  6<2.  to  Parker  per  week,  provided  that 
he  has  not  only  the  tenement  in  wnich  he  Uves, 
but  the  staircase  lighted,  cleaned,  and  with  the 
dust  removed  from  it.  In  those  circumstances 
the  true  rent  which  is  paid  is  9«.,  and  not  Bs,  6d., 
and  therefore  that  is  the  value  upon  which  the 
landlord  ought  to  be  rated. 

GHAirirBLii,  J. — I  am  of  the  same  opinion.  I 
do  not  think  the  case  is  quite  free  from  difficulty, 
but  upon  the  whole  I  have  come  to  a  pretty  clear 
conclusion  that  this  sum,  although  I  think  upon 
the  facts  as  stated  is  not  rent,  and  is  not  a  sum 
which  according  to  the  bargain  that  is  actually 
made  between  the  landlord  and  the  tenant  could 
be  distrained  for,  and  is  not  therefore  rent,  never- 
theless it  is  a  sum  which  must  be  taken  into 
consideration  in  arriving  at  what  we  have  to  here, 
namely,  what  rent  a  tenant  might  reasonably  be 
expected  to  pay  for  his  tenement.  The  rent  of 
every  tenement  includes,  as  one  oi  the  elements  of 
its  value  the  means  of  access  to  it.  A  tenement 
that  is  situate  in  a  broad  and  convenient 
street  fetches  a  higher  rent  and  has  a  higher 
value  than  one  that  is  situate  in  a  narrow  street, 
or  tk  eul  de  8ac,  or  anything  of  that  sort.  One 
of  the  elements  of  the  value  of  a  tenement  is  its 
position  and  means  of  access  to  it,  and  there- 
fore that  is  a  matter  that  would  have  to  be  con- 
sidered when  you  consider  the  annual  rent  which 
a  tenant  might  reasonably  be  expected  to  pay  for 
it;  and  it  does  not  signify  if,  in  the  bargain  that 
in  fact  is  made  between  the  parties,  the  landlord 
chooses  to  split  the  thing  up  and  to  say  in  sub- 
stance, "  You  shall  pay  so  much  for  the  room,  and 
in  addition,  instead  of  adding  something  on  to 
the  rent,  I  shall  expect  you  to  pay  some  additional 
sum  for  keeping  in  order  the  means  of  access  to 
this  place,  which  you  are  to  use  in  common  with 
the  other  tenants  of  the  same  building."  The 
landlord  would  expect  that  that  would  be  what 
he  could  include  in  the  rent,  and  get  his  tenant 
to  pay  a  higher  rent  for ;  and  it  does  not  signify, 
when  we  are  oonsideiing  what  a  tenant  might  be 
reasonably  expected  to  pay,  that  in  point  of  fact 


the  bargain  i?  made  between  the  parties  in  a  way 
that  makes  it  not  rent  that  can  be  distrained  for. 
Consequently,  I  think  that  the  Quarter  Sessions 
wer«  right.  ^^^^^  diimUsed. 

Solicitor    for     the   appellant,     W.    Bramwell 
Wathina. 
Solicitor  for  the  respondent,  Howard  C,  Jones. 


July  28,  Dee.  13,  and  14, 1899. 

(Before  Dablino  and  Phillimobe,  JJ.) 

Bbo.  v.  Guabdians  of  Lbicbstbb.  (a) 

Mandamus  —  Public  body  —  Statutory  duty—^ 
"  Other  remedy  '* — Appointment  of  vaccination 
officer  —  Vaccination  Act  1871  (34  &  35  Vict, 
c.  98),  B.  5. 

Whenever  a  priblic  body  or  offi,cer  fails  to  discharge- 
a  legal  duty  the  court  has  power  to  command 
them  or  him  by  mandamus  to  discharge  it,  but  in 
the  exercise  of  its  discretion  it  wiU  not  so  command 
them  or  him  if  the  applicant  for  the  mandamus 
has  another  remedy  by  legal  process,  equaUy  con- 
venient,  beneficial,  and  effectual. 

By  sect.  5  of  the  Vaccination  Act  1871  there  is  a 
statutory  duty  placed  on  the  guardians  of  the 
poor  to  appoint  a  vaccination  officer,  and  the  fact 
that,  on  their  failure  to  do  so,  the  Local  Govern- 
ment Board  may  appoint  is  not  such  an  alterna- 
tive remedy  as  to  preclude  the  Local  Government 
Board  from  obtaining  a  mandamus  ^ocompeZ  the 
guardians  to  appoint. 

A  writ  of  attachment  will  issue  for  failure  to  obey 
a  peremptory  mandamus  even  when  such  failure 
is  in  noways  intended  to  be  disrespectful  to  the 
court. 

Bulb  to  show  cause  why  a  mandamus  should  not 
issue  to  the  Leicester  guardians  of  the  poor  to 
appoint  a  vaccination  officer  for  the  parish  of 
Leicester. 

On  the  3l8t  Dec.  1898  the  office  of  vaccination 
officer  for  the  parish  of  Leicester  became  vacant. 
On  the  matter  being  brought  before  the  guardians 
they  resolved  to  defer  consideration  of  it. 

The  Local  Government  Board,  on  the  15th  Feb. 
1899,  inquired  of  the  guardians  whether  they  had 
appointed  a  vaccination  officer,  and  received  a 
reply  on  the  2nd  March  to  the  effect  that  no  vac- 
cination officer  had  been  appointed. 

Considerable  correspondence  passed  between 
the  Local  Government  Board  and  the  guardians, 
and  at  length,  on  the  30th  May,  the  former  wrote 
to  the  latter  pointing  out  that  they  were  bound 
by  statute  to  appoint  a  vaccination  officer,  and 
calling  on  them  t^  do  so  without  delay. 

The  guardians  having  paid  no  attention  to  this 
demand,  the  Local  Grovemment  Board  wrote  to 
them  on  the  26th  June,  that,  unless  the  necessary 
steps  were  at  once  taken  to  appoint  a  vaccination 
officer,  an  application  would  be  made  to  the  High 
Court  for  a  m^indamus  to  compel  them  to  make 
such  appointment. 

The  guardians  not  having  taken  any  steps 
towards  making  an  appointment,  the  Board 
applied  to  the  Queen's  Bench  Division  for  a  rule 
wiei  caUing  on  the  guardians  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  directed  to 

(a)  Reported  by  J.  Ahdbbw  STaAHin  ^Esq.,  Barrl8t6r-«t-LftW. 
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them  commanding  them  to  appoint  a  yaccination 
offioer  for  the  parish  of  Leicester. 

The  court  granted  the  rule  nisi  which  now  came 
on  for  argument. 

Vaccination  Act  1871  (34  &  35  Yict.  c.  98) : 

Seot.  5.  Whereas  under  the  prinoipal  /Let  the  graardians 
-of  any  onion  or  parish  may  pay  any  offioer  appointed 
by  them  to  proseonte  persons  charged  with  offences 
against  that  Act  or  otherwise  to  enforce  its  provisions, 
and  it  is  expedient  to  render  obligatory  the  appoint- 
ment of  snob  an  offioer :  Be  it  enacted  that  the  goardians 
of  every  nnion  and  parish  shall  appoint  and  pay  one  or 
more  of  sach  officers  (in  this  Act  referred  to  as  vaccina- 
tion officers)  .  .  .  Sabject  to  the  provisions  of  this 
Act  the  Poor  Law  Board  shall  have  the  same  powers 
with  respect  to  gaardiane  and  officers  of  guardians  in 
matters  relating  to  the  relief  of  the  poor,  and  may  make 
mleSi  orders,  and  regulations  accordingly,  and  all  enact- 
ments relating  to  such  powers,  and  to  sach  orders,  rules, 
and  regulations  shall  apply  mutatis  mutandis. 

Poor  Law  Amendment  Act  1808  (31  &  32  Vict 
c.  122) : 

Seot.  7.  In  case  the  board  of  guardians  fail  for  twenty- 
eight  days  after  receipt  of  a  requisition  of  the  Poor  Law 
Board  in  that  behalf  to  appoint  either  originally  or  on  a 
vacancy,  any  officer  whom  they  shall  be  lawfully  required 
to  appoint,  the  Poor  Law  Board  may  at  any  time  after  the 
expiration  of  the  said  term  of  twenty-eight  days,  if  they 
think  fit,  by  order  under  their  seal  appoint  a  fit  person 
to  be  such  officer,  and  determine  the  salary  or  remunera- 
tion to  be  paid  to  him  by  such  guardians  ;  and  the  person 
so  appointed  shall  recover  such  salary  or  remuneratiop 
by  action  in  a  county  or  other  court  of  law  against  such 
guardians,  and  shall  have  all  the  same  powers,  rights, 
and  privileges,  and  shall  discharge  all  the  same  duties, 
and  incur  the  same  responsibilities,  as  if  the  appointment 
had  been  duly  made  by  the  said  guardians. 

Asquith,  Q.C.  {Corrie  Grant  with  him),  for  the 
guardians,    showed  cause. — It    is    a  well- settled 
principle  that  where  the  law  provides    anothei 
remedy,  the  court  will  not  issue  a  mandamus. 

Rex  V.  Bank  of  England^  2  Doug.  524,  526 ; 
Be  Natluin,  12  Q.  B.  Div.  461. 

Here  the  law  has  provided  another  remedy, 
though  no  doubt  since  the  Yaccination  Act  of 
1871  it  is  obligatory  upon  the  guardians  to 
appoint  a  vaccination  officer.  Befora  that  it  was 
optional,  and  the  Yaccination  Act  of  1871  in 
making  the  appointment  compulsory,  provided  a 
remedy  in  case  the  guardians  should  mskke  default. 
That  remedy  is  provided  by  sect.  5  (1),  which,  after 
providing  for  the  appointment  of  a  vaccination 
offioer  by  the  guardians,  goes  on  to  provide  that 
the  Local  Government  Board  "shall  have  the  same 
powers  with  respect  to  guardians  and  vaccination 
officers  in  matters  relaimg  to  vaccination  as  they 
have  in  matter  relating  to  the  relief  of  the  poor. ' 
TThose  powers  are  contained  in  sect.  7  (2)  of  the 
Poor  Law  Amendment  Act  1868,  which  enacts 
that  if  guardians  fail  for  twenty-eight  days  after 
receipt  of  a  requisition  of  the  Local  Gfovemment 
Board  in  that  behalf  to  appoint  any  offioer 
whom  they  shall  be  lawfully  required  to  appoint, 
the  Local  "Government  Board  may  by  order  nnder 
their  seal  appoint  a  fit  person  to  be  such  officer, 
and  fix  the  salary  to  be  paid  to  him  by  the 
guardians.  The  remedy  tnen  provided  by  the 
statute  in  case  of  default  on  the  guardians  part 
is  for  the  Local  Govemmect  Board  to  make  the 
appointment  itself.  This  then  is  the  alternative 
remedy  to  a  mandamus  to  the  guardians,  and 


there  being  an  alternative  remedy,  the  mandamus 
cannot  be  granted.  It  is  true  the  remedy  is  not 
one  to  be  enforced  by  legal  proceedings,  but  we 
submit  that  that  is  not  necessary  to  prevent  a 
mandamus  issuing.  To  do  this,  all  that  is  neces- 
sary is  that  the  prosecutor  has  another  lawful 
means  of  remedying  the  breach  of  duty.  Further, 
we  submit  that  there  is  no  remedy  but  the  remedy 
by  the  Local  Grovemment  Board  appointing.  It  is 
a  principle  of  law  that  where  a  statute  creates  a 
duty  and  gives  a  special  remedy  for  default  in 
performing  it,  that  special  remedy  is  the  only 
remedy.  It  is  not  denied  here  that  the  statute 
does  provide  a  special  remedy — ^the  remedy  by 
which  the  Local  Government  Board  is  empowerea 
to  do  what  the  guardians  have  failed  or  refused  to 
do.  That  is  then  the  only  remedy.  No  doubt  in 
some  matters  connected  with  vaccination  the 
board  is  entitled  to  a  mandamius  to  compel  the 

fuardians    to  discharge  their    statutory    duty; 
ut  all  these  matters  are  matters  for  which  the 
law  has  provided  no  other  remedy.    See 

Reg.  V.  Lexcisham  Union,  76  L.  T.  Bep.  324 ;  (1897) 
1  Q.  B.  498. 

In  Beg.  v.  Keighley  Union  (40  J.  P.  70)  the 
issue  of  the  mandamus  was  not  in  question:  the 
whole  argument  and  judgment  was  on  the  return 
of  the  writ.  It  therefore  is  no  authority  on  the 
present  point.  [Phillimobe,  J.  referred  to 
Sheppard  v.  Phillimore  (20  L.  T.  Rep.  762  ;  L. 
Rep.  2  P.  C.  450.] 

SchuUess  Young,  in  showing  cause  for  two  of 
the  guardians,  cited 

Reg.  V.  Gamble,  11  Ad.  &  El.  69  ; 
R.  V.  Mayor f  ^c,  of  Fowey,  2  B.  &  C.  584  ; 
BramhU  v.  Lowe  (1897)  1  K.  B.  283  ; 
Tapping  on  Mandamns,  pp.  10  and  21. 

The  SoUcitor-Oeneral  and  Henry  Sutton,  in 
support  of  the  rule. — The  rule  should  be  made 
absolute.  It  is  not  admitted  that  the  Local 
Government  Board  can  appoint  a  vaccination 
officer  if  the  guardians  neglect  to  do  so.  Bnt, 
granted  that  it  can,  that  would  be  no  sufficient 
cause  for  not  making  the  rule  absolute.  The  statute 
imposes  a  clear  duty  to  appoint  upon  the 
guardians.  It  is  no  answer  to  a  charge  of 
neglecting  this  duty  that  someone  else  has  power 
to  discharge  it.  To  he  an  answer  sufficient  to 
justify  the  court  in  refusing  a  mandamus,  there 
must  be  not  merely  a  power  enabling  some  other 
authority  to  discharge  the  duty  put  on  the 
guardians,  but  some  other  reme^  than  a  man- 
damus of  compelling  the  guardians  to  discharge 
the  duty.  The  other  remedy  must  be  a  "  legal " 
remedy —  remedium  juris. 

Reg.  V.  OamhU,  11  Ad.  &  EL  69. 

In  other  words,  the  remedy  which,  in  the  words  of 
Hill,  J.  in  Be  Barlow  (5  L.  T.  Rep.  286)  is  to  bs 
"  equally  convenient,  beneficial,  and  effectual," 
must  be  a  remedy  not  by  the  act  of  the  party, 
but  by  process  of  law : 

Reg.  V.  Norwich  and  Brandon  Railway  Company, 

3  D.  &  L.  385  ; 
Reg.  V.  Keighley  Union  {sup,); 
RexY.  Archbishop,  15  East,  117. 

By  remedy  in  all  such  cases  as  this  is  meant^  not 
the  power  to  do  the  duty  laid  by  the  law  upon  the 
authority  in  question,  but  the  power  to  compel 
them  to  do  that  duty. 
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Dablino,  J. — ^The  respondents  are  showing 
cause  against  a  rule  nisi  for  a  numdamua  granted 
against  them,  and  the  question  which  the  court 
has  to  decide  depends,  in  the  first  instance  upon 
what  they  have  done  or  omitted  to  do  under 
sect.  5  of  the  Vaccination  Act  1871.  That  section 
is  as  follows :  [His  Lordship  read  the  section.] 
That  section  shows  that  under  the  Act  applicable 
to  this  matter,  until  this  Act  was  passed,  guar- 
dians oould  act  or  not  as  they  pleased  with  respect 
to  the  appointment  of  vaccination  officers,  and 
that  the  Legislature  by  this  Act  of  1871  declared 
that  it  was  expedient  to  render  it  obli^tory  that 
guardians  should  appoint  a  vac<unation  officer. 
Thm:«  is,  by  this  section,  cast  upon  the  guardians 
an  absolute  duty  to  appoint  a  person  to  be  called 
the  "vaccination  officer,"  and  their  option  to 
appoint  is  entirely  taken  away.  The  section  goes 
on  to  provide  that  the  "  Poor  Law  Board  shall  have 
the  same  powers  with  re^^pect  to  guardians  and 
vaccination  officers  in  matters  relating  to  vaccina- 
tion as  they  have  with  respect  to  guardians  and 
officers  of  guardians  in  matters  relating  to  the 
relief  of  the  poor."  Among  other  things  which 
the  board  may  do  with  respect  to  officers  for  the 
relief  of  the  poor,  sect.  7  of  31  &  32  Yict.  c.  122 
provides  that,  if  guardians  fail,  for  twenty-eight 
days  after  receipt  of  a  requisition  from  the  board 
to  appoint  any  officers  whom  they  shall  be  legally 
required  to  appoint,  the  board  may,  after  the 
expiration  of  uiat  time,  if  thev  think  fit,  by  oi'der 
appoint  a  fit  person  to  be  sucn  officer.  It  is  now 
said  that,  if  the  guai'dians  fail  to  do  that  which 
the  statute  has  said  it  shall  be  obligatory  on  them 
to  do,  the  Local  Gk>vemment  Board  thereupon  have 
power  to  appoint  a  person  to  do  the  work  which 
is  left  undone  owing  to  the  refusal  of  the  guar- 
dians to  perform  the  duty  which  the  law  has  cast 
upon  them.  It  is  not — <md  I  think  it  necessary 
that  this  should  be  understood  at  the  outset — that 
the  Local  Government  Board  have  the  power  con- 
ferred upon  them  to  do  the  same  thmg  as  the 
guardians  are  required  to  do.  The  guardians 
are  required  by  statute  to  do  a  certain  thing,  and 
if  they  fail  to  do  it  they  fail  in  the  performance 
of  a  public  duty ;  and  it  is  provided  that,  if 
they  fail  in  the  performance  of  that  public 
duty,  the  public  shall  not  necesearilv  suffer,  for, 
although  the  Local  Government  Board  cannot 
do  the  same  thing  in  the  first  instance,  thev 
have  power  as  far  as  possible  to  do  away  with 
any  such  public  inconvenience  or  danger  as 
mi^ht  be  caused  by  the  refusal  of  the  guardians 
to  perform  their  legal  obligations.  The  Local 
Gk>vemment  Board  are  able  to  appoint  a  person 
to  do  the  same  thing;  but  if  they  do  not  pay 
him  he  is  not  in  the  same  position  as  if  the 
ffuardians  had  themselves  appointed  him,  although 
ne  has  the  same  duty  to  perform  under  the  Vacci- 
nation Acts.  Here  the  Leicester  guardians  have 
been  caUed  upon  by  the  Local  Gk)vemment 
Board  to  appoint  a  vaccination  officer,  but  have 
failed  to  comply.  The  facts  stated  in  the  affidavit 
upon  which  the  rule  was  granted  are  not  con- 
tested, and  it  appears  that  the  guardians  have 
absolutely  and  repeatedly,  and  after  considera- 
tion, refused  to  do  that  which  the  Act  has  said 
they  shall  do.  Thereupon  the  Local  Government 
Board,  instead  of  appointing  an  officer  to  do  the 
work,  have  applied  to  this  court  for  a  mandamus. 
Thfi  Leicester  guardians  contend  that  a  writ  of 
mandamau  ought  not  to  be  granted  where  there 
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are  any  other  lawful  means  open  to  the  applicant 
to  obtain  the  same  result.  Many  authorities  have 
been  cited,  but  I  think  that  they  do  not  establish 
that  contention.  They  have  further  contended 
that,  where  a  statute  creates  a  duty  and  provides 
a  means  of  making  good  a  failure  to  perform  that 
duty,  such  means  must  be  taken  to  exclude  the 
right  of  the  court  to  grant  a  mandamus.  That 
p%po8ition  ako  iB  not,  in  my  opinion,  eatab- 
Ushed.  Now,  upon  what  rule  ought  we  to 
proceed  P  It  must  be  remembered  that  this 
prero^tive  writ  of  mandamus  is  in  the  discre- 
tion (3  the  court.  It  is  true  that  in  the  past 
the  court  has  laid  down  certain  rules  for  future 
guidance,  according  to  which  it  will  or  will  not 
grant  this  writ.  It  must,  however,  be  remembered 
that  it  by  no  means  follows  that,  because  the 
court  has  in  many  cases  refused  to  grant  the 
writ,  it  had  not  power  to  do  so  within  the  rules 
which  govern  its  action.  The  court  may  well 
have  the  power,  but  in  a  particular  case  may 
think  it  is  not  advisable  to  grant  a  writ  of 
mandamus,  which  is  discretionary.  Therefore, 
when  a  case  is  cited  to  show  that  in  that  par- 
ticular case  the  court  did  not  grant  the  writ,  it 
by  no  means  follows  that  any  kind  of  principle 
is  established.  Now,  it  is  contended — ^and  I 
agree — ^that  this  is  a  writ  which  should  be  granted 
only  where  there  .is  no  other  remedy.  In  Be 
Nathan  (12  Q.  B.  Div.  461)  it  was  said  most 
happily  by  Bowen,  L.J.  (at  p.  478)  that  "  a  writ  of 
mandamus,  as  everybody  Knows,  is  a  high  pre- 
rogative writ  intended  for  the  purpose  of  supply- 
ing defects  of  justice.  By  Magna  Oharta  the 
Crown  is  bound  neither  to  deny  justice  to  any- 
body, nor  to  delay  anybody  in  obtaining  justice. 
If,  therefore,  there  is  no  other  means  of  ootaining 
justice,  the  writ  of  mandamus  is  granted  to 
enable  justice  to  be  done."  Counsel  for  the 
respondents  invited  us  to  interpret  that  to  mean 
that  in  this  case  justice  did  not  require  the  grant- 
ing of  this  writ  because  the  Local  Grovemment 
Board  had  themselves  power  to  appoint  an  officer. 
I  think  that  justice  tnere  means  justice  as  it  is 
meted  out  to  persons  in  these  courts  as  between 
party  and  party.  To  use  the  Latin  words  which 
nave  been  quoted,  I  think  that  justice  there 
means  remedium  juris.  Here  it  is  argued  that 
the  writ  should  not  be  granted  because  there 
is  another  remedy — that  is,  because  the 
Local  Government  Board,  instead  of  compel- 
ling the  guardians  to  perform  their  duty,  may 
permit  the  guardians  to  refuse  to  perform  a 
public  duty,  and  may  themselves  do  the  same 
thing  or  something  like  it — that  is  to  say,  that 
this  court  might  for  that  reason  overlook  the 
refusal  of  the  guardians  to  perform  their  public 
dutv.  Now  I  take  it  that  the  kind  of  remedy 
spoken  of  is  the  kind  of  remedy  referred  to  by 
Lord  Ellenborough  in  Bex  v.  ArchbisJuw  of  Canter- 
bury (15  East  117),  where  he  says  (at  p.  136) : 
"  There  have  been  many  dicta  of  jud^s  cited, 
from  none  of  which  I  am  prepared  to  differ  or  to 
denv  to  any  of  them  their  proper  weight  and 
authority;  the  result  of  them  is  in  effect  this, 
that  the  court,  in  the  exercise  of  its  authority  to 
grant  the  writ  of  mandamus,  will  render  it  as  far 
as  it  can  the  suppletary  means  of  substantial 
justice  in  every  case  where  there  is  no  other 
specific  legal  remedy  for  a  legal  right.*'  What 
other  '*  specific  legal  remedy  for  a  legal  right "  is 
suggested  in  this  caseP    I  can  see  none.    The 
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legal  wrong  is  that  the  guardians  will  not  per- 
form their  statutory  duty.  What  legal  right  or 
wiy  of  compelling  tne  guardians  to  perform  that 
duty  is  there  exoeot  this  P  There  is,  as  far  as  I 
can  see,  none.  Wnat  is  suggested  is,  not  that 
there  is  another  remedy  to  compel  the  guardians 
to  do  their  duty,  but  that  there  is  another  means 
of  getting  done  that  which  the  guardians  have 
refused  to  do  or  something  which  will  do  as  well. 
That  is  not,  however,  the  same  thiog  as  another 
**  specific  legal  remedy  for  a  legal  right "  to  hare 
the  guardians  do  that  which  the  statute  has 
ordered  them  to  do.  It  seems  to  me,  therefore, 
that  an  appointment  by  the  Local  Government 
Board  after  the  guardians  have  failed  to  do  their 
duty  is  not  a  remedy  in  the  sense  of  any  of  the 
ludgments  dted.  With  regard  to  this,  I  should 
like  to  adopt  the  words  of  Hill,  J.  in  Be  Barlow 
(5  L.  T.  Bep.  286) :  *<  It  is  well  settled  that  where 
there  is  a  remedy  equally  convenient,  beneficial, 
and  effectual,  a  mandamus  wiU  not  be  granted. 
This  is  not  a  rule  of  law,  but  a  rule  regulating 
the  discretion  of  the  court  in  granting  writs  of 
mandamus ;  and,  unless  the  court  can  see  clearly 
that  there  is  another  remedy  equally  convenient, 
beneficial,  and  effectual,  the  writ  of  mandamus 
will  be  granted,  provided  the  circumstances  are 
such  in  other  respects  as  to  warrant  the  granting 
of  the  writ."  m  my  opinion  this  alternative 
power  to  appoint'  residing  in  the  Local  Gk>- 
yemment  Board  is  not,  strictly  speaking,  a  remedy 
at  all ;  it  certainly  is  not  remedium  juris,  I  do  not 
think  it  is  a  remedy  in  the  sense  in  which  Lord 
Ellenborough  used  the  words  "specific  legal 
remedy  for  a  legal  right " ;  but,  even  if  it  were,  I 
should  have  to  inquire  whether  it  was  a  remedy 
"equally  convenient,  beneficial,  and  effectual. 
If  it  is  not,  the  writ  ought  to  be  granted.  In  my 
opinion  it  cannot  be  contended  for  a  moment 
that  this  right  to  appoint,  even  if  it  be  a 
remedy,  is  equally  "convenient,  beneficial,  and 
effectual,"  and  therefore  I  think  that  the  writ 
ought  to  issue,  and  that  the  rule  ought  to  be  made 
absolute. 

Philimobe,  J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons.  I  agree  so  completely 
with  what  my  brother  Darling  has  said  that  1 
will  add  but  few  words.  Here  is  a  plain  duty 
imposed  by  statute  upon  the  guardians  to  appoint 
a  vaccination  officer.  That  duty  is  not  and 
cannot  be  denied  It  is  not  contended  that  that 
is  not  the  effect  of  the  statute,  and  that  the  duty 
does  not  exist.  It  is  not  denied  that  the  guardians 
have  refused  to  discharge  that  duty.  What, 
then,  is  the  objection  to  this  rule  being  made 
absolute?  The  objection  is  one  which  is  well 
worthy  of  the  consideration  of  the  court,  but  it  is 
quite  apart  from  the  merits  of  the  case — ^namely, 
that  the  duty  which  the  guardians  ought  to  per- 
form can  be  discharged  by  the  Local  ($:>vemment 
Board  in  another  way.  Is  that  a  reason  why 
a  public  body  should  not  be  compelled  to  perform 
its  statutory  duty  P  The  cases  which  have  been 
cited  are  all  cases  where  an  application  has  been 
made  by  a  private  individual  in  order  to  compel  a 
person,  no  doubt  holding  a  public  office,  to  dis- 
charge his  duty,  and  the  courts  have  found  that 
by  some  other  legal  method  of  procedure  the  same 
result  can  be  arrived  at.  To  put  the  point 
shortly,  where  there  is  a  remedium  juris  the 
court  will  not  in  its  discretion  grant  a  writ 
of    mandamus.      Many    authorities    have   been 


cited  and  referred  to;  but,  after  oonsidering 
them  ail,  there  is  only  one  which  comes  any« 
where  near  this  case,  and  that  is  Beg,  y. 
Gamble  (11  A  &  E.  69).  That,  no  doubt,  is  a 
remarkable  case,  because  the  party  making  the 
application  for  the  manda/mtts  was  not  sent  to 
some  other  oourt  or  to  some  other  form  of  action 
by  which  to  assert  his  right,  but  he  was  told  he 
could  be  himself  the  jud^  and  procure  his  own 
justice.  Still,  in  that  case  the  psurty  was  told  to 
exercise  a  legal  process,  although  in  a  very 
peculiar  way.  All  the  other  cases  are  summed  up 
oy  Lord  EUen  borough  in  Beg,  y.  Archbishop  of 
Canlerhury  (15  E^t,  117),  which  has  oeen 
referred  to  by  my  brother  Darling.  I  agree,  there- 
fore, tiiat  the  rule  must  be  made  absolute. 

The  Solicitor-General  applied  that  the  rule 
should  be  made  absolute  for  a  peremptory  writ 
in  the  first  instance  as  there  was  no  dispute  about 
the  facts.  This  was  done  in  Beg,  v.  Bangor 
(Mayor,  Ac.)  (18  Q.  B.  Div.  349). 

The  Court  acceded  to  the  application. 

Bule  absolute  accordingly. 

The  guardians  having  failed  to  obey  the  writ,  a 
rule  nisi  was  granted  against  them  to  show  cause 
why  a  writ  of  attachment  should  not  issue  against 
them.  The  rule  came  on  for  argument  on  the 
13th  Dec.  before  Darling  and  Ghannell,  JJ. 

Lawson  WaUon,  Q.O.  and  C,  Grant  showed 
cause  by  reading  affidavits  from  the  guardians 
expressing  regret  and  apologising  to  ^e  court, 
and  stating  that  the  deponentis  had  no  intention 
of  treating  the  court  with  disrespect,  but  had 
acted  as  tney  had  done  merely  in  order  to  keep 
f  aitii  with  the  electora  to  whom  they  had  at  their 
election  given  oertdin  pledges  with  respect  to 
vaccination. 

Dec,  14. — ^Dablino,  J.  —  The  court  has  no 
particular  interest  in  the  question  whether  the 
guardians  intended  to  be  disrespectful  to  the 
oourt  or  not.  The  duty  of  the  court  is  to  see 
that  the  guardians  obey  the  law.  The  rule  for  a 
writ  of  attachment  must  be  made  absolute,  but, 
as  it  is  desired  on  all  hands  to  deal  leniently  with 
tiie  guardians,  it  will  not  issue  without  the  order 
of  the  oourt  tiU  the  fifth  day  of  next  term. 
Those  guardians  who  did  not  attend  the  meetin|^ 
of  the  guardians  are  not  to  be  included  in  the  wnt. 
Liberty  will  be  given  to  the  guardians  to  ap^ly 
to  have  the  rule  discharged  at  any  time  before  its 

• 

issue.  Writ  of  attachment  made  absolute, 

Solicitora  for  the  prosecutor,  Bharpe,  Parker, 
Pritchards,  and  Barham, 

Solicitors  for  the  respondents,  Bower,  Cotton, 
and  Bower,  for  Sir  Thomas  Wright,  Leicester. 


Friday,  Dec.  19, 1899. 
(Before  Dablino  and  Ghannell,  JJ.) 

ObOSS  and  OTHBBS  (apps.)  V,  ASSBSSMENT  0OM« 

MiTTEB  OF  West  Debby  Union  (resps.).  (a) 

Bating — Poor  rate — Police  station — Besidenees  of 
officers — BateabUity  of  residences. 

Premises  erected  by  a  county  councU  for  the  pur- 
poses of  a  police  station,  in  addition  to  cells  for 
prisoners  and  other  offices  constituting  the  police 

(a)  Beport«d  by  W.  W.  Ors,  Esq.,  BMttoterrt  Law. 
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9iatian,  comfrUed  three  dweUing-houeee  egochn- 
eively  occupied  by  the  euperirUendent,  irupector, 
and  sergeant  reepectively  and  their  families  for 
their  domestic  use,  M  three  residences  being 
vnihin  the  boundary  waU  of  the  police  station. 
These  dweUing-houses  might  be  visited  and 
inspected  at  any  time,  and  in  respect  thereof  a 
certain  sum  was  deducted  as  rent  from  the 
salaries  of  the  officers.  The  officers  might  be 
required  to  move  elsewhere  at  any  nunnent,  but 
whilst  they  were  attached  to  the  station  it  was 
necessary  that  they  should  be  resident  within  or 
adjacent  to  the  station,  and  when  appointed  they 
were  compelled  to  reside  in  such  houses.  There 
was  frequent  comm,unication  passing  between  the 
ojffieir,  ^  those  in  charge  of^riJU,,  and  no 
prisoner  could  be  locked  up,  bailed,  or  reminded 
unless  one  of  the  three  officers  was  present : 
Held,  that  the  three  dwelling 'htmses  of  the  officers 
were  a  part  of  the  police  station,  and  were 
therefore  with  the  police  station  exempt  from 
rateability  to  poor  rate, 

Oasx  stated  bj  the  Coart  of  Quarter  Sessions  for 
the  West  Derby  division  of  Uie  comity  of  Lan- 
caster. 

Upon  an  appeal  by  the  appellants  against  a 
certain  assessment  to  a  poor  rate  made  by  the 
respondents  on  the  29th  April  1898,  which  appeal 
came  on  for  hearing  at  the  general  quarter 
sessions  of  the  county  of  Lancaster  (West  Derby 
Division),  held  at  Liverpool  on  the  17th  Jan.  1899, 
the  Court^  of  Quarter  Sessions  dismissed  the 
appeal  subject  to  this  case. 

The  appeal  was  by  the  three  appellants,  the 
superintendent,  inspector,  and  sergeant  respec- 
tively of  the  county  police  for  ^he  Scniorth  mvi- 
sion  of  Lancashire,  against  the  assessment  to 
poor  rate  of  the  dwelling-houses  respectively 
occupied  by  them,  which  the  appellants  contended 
were  within  the  curtilage  of  tne  Seaforth  county 
police  station.  In  the  rate  book  the  three  appel- 
lants were  given  as  the  occupiers,  and  the  name 
of  the  owner  in  each  case  was  given  as  the 
**  Standing  Joint  Committee  of  Lancashire  County 
Council." 

The  premises,  the  assessment  of  which  was  in 
question,  were  erected  by  the  County  Council  of 
Lancashire  in  the  year  1895,  as  residences  for  the 
members  of  the  county  police,  together  with  other 
premises  which  the  respondents  do  not  claim  to 
De  rateable,  the  whole  of  the  premises  being 
vested  in  the  county  council. 

A  plan  annexed  to  the  case  showed  that  all  the 
buildings  were  included  within  one  boundary  wall. 

The  premises  erected  in  1895,  in  addition  to  the 
cells  for  prisoners,  living  accommodation  for  the 
ordinary  constables,  charge  offices,  magistrates' 
room,  and  other  offices  constituting  the  Seaforth 
police  station,  comprised  three  dwelling-houses 
exclusively  occupied  by  the  appellants  and  their 
families  for  their  domestic  use.  These  dwelling- 
houses  might  be  visited  and  inspected  at  any 
time  by  members  of  the  standing  jomt  committee, 
the  chief  constable,  or  the  Government  inspector. 

The  front  doors  of  these  three  houses  opened 
into  the  street,  but  from  the  superintendent's 
house  there  is  direct  access  to  all  parts  of  the 
station,  and  from  the  backs  of  the  inspector's  and 
sergeant's  houses  there  is  access  to  the  station  by 
passing  into  the  yards  of  the  houses,  and  from 
the  yards  aoross  the  inclosed  space  shown  on  a 


plan  annexed  to  the  case.  In  one  of  the  bed- 
rooms of  the  superintendent's  house  there  is  a 
speaking  tube  communicating  with  the  charge 
office  and  day  room. 

In  respect  of  these  residences  there  is  deducted 
from  the  salaries  of  the  officers  as  rent  for  the 
premises  occupied  by  them  certain  sumn,  namely, 
40Z.,  72.  108.,  and  62. 108.  per  annum  respectively, 
which  amounts  are  appued  in  reduction  of  the 
general  police  rate  of  the  Seaforth  division. 

The  offioars  may  be  required  by  the  authorities 
to  move  elsewhere  at  any  moment,  but  whilst 
they  are  attached  to  the  Seaforth  division  it  is 
necessary  that  they  should  be  resident  within  or 
adjacent  to  the  police  station  for  the  due  carryinff 
on  of  the  work  of  the  place,  and  when  appointed 
to  their  offices  they  were  compelled  by  the  autho- 
rities to  reside  in  such  dwelliDg-houses. 

In  the  year  1898  there  were  475  prisoners 
brought  to  the  station  and  confined  there,  and  the 

Eolice  force  resident  there  and  in  the  three 
ouses  in  question  consists  of  eight  constables 
and  the  three  officers,  and  there  is  f  reouent  com- 
munication passing  between  the  officers  and 
those  in  charge  of  the  prisoners.  No  prisoner 
can  be  locked  up,  bailed,  or  remanded  unless  the 
superintendent,  inspector,  or  sergeant  is  present, 
in  none  of  the  three  houses  was  there  any  room 
set  apart  for  any  purpose  other  than  for  the  use 
of  the  appeUants  and  their  families;  and  the 
appellants  provided  the  furniture  for  the  houses 
occupied  by  them. 

The  question  for  the  opinion  of  the  court  was 
whether  these  dwelling-houses,  or  any  of  them, 
were  liable  to  assessment  for  poor  rate  or  not. 

Judgment  in  accordance  with  the  decision  of 
the  court  to  be  entered  on  the  motion  of  either 
party  at  the  quarter  sessions. 

Pickford,  Q.C.  (A,  G.  Steel  with  him)  for  the 
appellants. — ^The  question  is  whether  these  three 
.residences  of  the  police  officers  attached  to  this 
police  station  are  rateable  to  poor  rate  as  the 
assessment  committee  held.  Upon  the  facts  as 
stated  these  dwelling-houses  are  an  integral  part 
of  the  police  station,  and  as  it  has  Men  held 
that  police  stations  are  not  rateable,  and  also  held 
that  parts  of  police  stations  are  not  rateable,  it 
follows  that  these  dwelling-houses,  being  an 
integral  part  of  the  police  station,  are  not  rate- 
able. The  distinction  between  those  parts  of  a 
police  station  which  are  rateable  and  those  which 
are  not  is  well  shown  by  the  case  of  Ghmbier  v. 
Lydford  Overseers  (3  E.  &  B.  346),  where  some 
parts  within  the  prison  were  held  not  to  be  rateable, 
whereas  those  parts  outside  were  held  to  be  lute- 
able.  It  will  not  be  disputed,  and  it  is  unneces- 
sary to  cite  cases  to  show  that  premises  occupied 
by  the  local  police  as  a  police  station  are  not 
rateable.  In  Beg,  ▼.  8t  Martin*8,  Leicester  (16 
L.  T.  Eep.  625 ;  L.  Eep.  2  Q.  B.  493),  where  the 
facts  were  the  same  as  in  the  present  case  and 
which,  in  fact,  is  not  distinguishable,  the  resi- 
dence's of  the  chief  constable  and  an  inspector  of 
the  police,  which  they  occupied,  and  were  required 
to  occupy  in  discharge  of  their  duties,  were  held 
to  be  exempt.  Though  the  chief  ooub table  might 
live  elsewhere,  the  superintendent  must  live  on  the 
premises.  Tlie  case  which  seems  most  against 
the  appellants  is 

ShovowB  V.  ChsV/naford  Union,  64  L.  T.  Bep.  755 ; 
(1891)  1  Q.  B.  339. 


396 


MAGISTRATES'  CASES. 


Q.B.  Div.]   G&OB8  &  OTHHB8  V.  Abbjbsbmbnt  Ookmittbb  of  Wjbst  Dbbby  Union.    [Q-B.  Dit. 


The  reason  of  the  decision  there  in  favour  of  the 
rateability  of  the  building  was  that  the  building 
was  not  a  police  station  at  all,  and  had  no  cells 
for  the  occupation  or  detention  of  prisoners. 
Lord  Esher,  M  B.  clearly  points  out  that  distinc- 
tion, as  we  see  by  the  reports  of  the  case  in  the 
Law  Times  and  Law  Journal  Reports  (64  L.  T. 
Eep.  at  p.  757  ;  60  L.  J.  at  pp.  56-7,  M.  C).  In 
that  cabe,  as  the  Master  of  the  Rolls  says,  the 
authorities  could  not  enter  the  appellants'  resi- 
dences, whereas  in  this  case  they  can  enter  and 
inspect  the  residences  at  any  time.  The  distinc- 
tion drawn  there  was  that  those  were  residences 
with  a  police  station  attached ;  here  it  is  the 
opposite,  it  is  a  police  station  with  residences 
attached.  In  Leicester  Cov/tity  Council  v.  AasesS' 
ment  Committee  of  Leicester  (78  L.  T.  Rep.  463) 
the  residence  of  the  chief  constable,  where  he 
resided  with  his  family,  was  held  to  be  a  part 
of  the  premises  used  for  police  purposes,  and 
therefore  exempt.  The  three  residences  in 
this  case  are  all  equaUy  liable  to  be  entered 
for  inspection,  and  all  the  officers  are  equally 
liable  to  be  removed  from  them,  so  that 
all  three  residences  stand  on  exactly  the  same 
footing.  They  are  all  within  the  same  boundary 
wall,  and  all  have  communication  with  the  police 
station  at  the  side  or  backs  of  the  houses,  and  the 
fact  that  they  opened  out  into  the  street  or  back 
yard  makes  no  difference : 

Bent  V.  Roberts,  37  L.  T.  Bep.  673  ;  3  Ex.  Div.  66. 

No  residence  within  a  police  station  such  as  these 
residences  are  has  ever  been  held  to  be  rateable ; 
and  the  only  case  where  the  doctrine  of  ratea- 
bility has  been  applied  is  Showers  v.  Chelmsford 
Union  (uhi  sup.),  where  the  facts  are  not  the  same 
as  here.  The  question  is  one  of  fact — were  these 
particular  premises  parts  of  the  police  station  P 
If  so,  there  is  abundant  authority  to  show  that 
they  are  not  rateable.  They  are  occupied  as  part 
of  the  police  station,  and  are  used  solely  for  the 
purposes  of  the  station,  and  are  open  for  inspection, 
and  these  three  officers  are  necessary  for  the  due 
carrying  on  of  the  work  of  the  station. 

C.  A,  BtLssell,  Q.G.  {Collingwood Hope withhim) 
for  the  respondents. — The  case  is  most  carefully 
stated  to  show  that  the  police  station  and  these 
premises  are  distinct,  and  the  justices,  in  stating 
the  case,  divided  the  whole  into  the  two  parts — 
the  police  station  and  the  three  dwelling-houses 
in  question;  and  all  the  assessment  committee 
have  sought  to  rate  are  these  three  separate 
dwelling-houses,  and  they  have  not  sought  to  rate 
that  wluch  is  the  Seaforth  police  station.  It  is 
clear  on  the  authorities  that  if  these  houses, 
instead  of  being  within  the  bouodary  wall,  had 
been  adjacent  only,  then  there  could  bave  been 
no  question  that  they  would  be  rateable.  Unless 
the  distinction  be  that  premises  if  within  the 
police  station  are  rateable,  but  if  outside  are  not 
rateable,  no  help  can  be  got  from  the  finding  that 
it  is  necessary  that  these  officials  should  be  resi- 
dent within  or  adjacent  to  the  police  station  for 
the  carrying  on  of  their  duties.  There  is  a 
distinct  finding  showing  a  clear  difference  between 
what  is  used  as  a  poHce  station  and  the  part 
which  is  used  as  these  residences.  That  brings 
this  case  within  the  decision  in  Showers  v.  Chelms- 

{'ord  Union  {tibi  sup.),  and  the  criterion  laid  down 
»y  Bowen,  L.J.  in  that  case  goes  a  long  way  in 
deciding  this  case  in  favour  of  the  respondents. 


We  have  here  something  which  is  separate  from, 
the  police  station,  and  which  forms  no  part  of  it ; 
and  these  residences  are  not  part  of  one  building 
which  is  exempt.  In  Showers  v.  Chelmsford 
Union  {vbi  sitp.)  Bowen,  L.J.  says  (64  L.  T. 
Rep.  at  p.  758):  *'The  facte  show  that  the 
tenements  occupied  by  them  (the  appeUonts) 
are  private  houses,  occupied  for  their  own 
puiposes  and  not  for  the  purposes  of  the  county." 
So  here  there  is  the  fin<ung  that  the  appellants 
occupy  these  houses  exclusively  for  their  domestic 
use.  In  the  Leicester  County  Council  v.  AssbsB' 
ment  Com/mittee  of  Leicester  {uhi  sup.)  a  rate  was 
made  on  the  county  council  in  respect  of  the  chief 
constable's  house,  and  the  attempt  was  made  to 
rate  the  county  council  in  respect  of  a  part  of  a 
building  the  whole  of  which  was  exempt,  and  the 
part  which  was  sought  to  be  rated — ^the  chief 
constable's  house — was  not  structurally  severed 
from  the  other  premises.  That  distinguishes  that 
case,  as  here  the  parts  sought  to  be  rated  were 
altogether  separate.  In  Oamhier  v.  Lydford  Over- 
seers {uhi  sup,)  the  court  seems  to  have  held  what 
was  outside  tbe  walls  rateable,  and  what  was 
inside  not  rateable.  Lord  Campbell  there  treated 
the  prison  as  a  whole,  and  as  being  in  one  occupa- 
tion, and  then,  dealing  with  the  official  residences 
— ^which  were  no  doubt  without  the  walls — ^he  says 
that  the  officers  in  those  cases  occupy  beneficially 
and  are  rateable.  Here  these  officers  also  occupy 
beneficially  and  ought  to  be  rateable.  We  oon- 
tend  that  all  three  houses  are  rateable,  though 
the  physical  separation  of  the  sergeant's  house  is 
more  marked  than  the  othei-s.  It  is  not  neces- 
sary for  the  police  station  that  the  superintendent 
or  inspector  should  live  there.  Here  no  part  of 
the  police  business  is  transacted  in  any  one  of 
these  houses ;  all  such  business  is  transacted  in 
what  is  called  the  police  station.  The  assess  ment 
committee  were  therefore  rigbt  in  assessii^  these 
residences,  as  the  decision  in  Showers  v.  Chelnu- 
ford  Union  {ubi  sup,)  clearly  shows.  He  also 
referred  to 

Martin  v.  West  Derby  Union,  11  Q  B.  Div.  145. 

Pickford,  Q.G.  was  not  called  upon  to  reply. 

Dablino,  J. — The  question  in  this  case  is 
whether  certain  premises  built  for  the  police  of 
the  Seaforth  division  are  rateable  or  not ;  and 
that  question  appears  to  me  to  depend  very  much 
on  the  view  we  may  take  of  the  facts  as  stated  in 
the  case.  These  premises,  including  the  dwelling, 
houses  now  in  question,  were  aU  erected  in  1895, 
and,  in  addition  to  the  cells  for  prisoners,  living 
accommodation  for  the  ordinary  constables, 
charge-offices,  magistrates'  room,  and  other  offices 
constituting  the  Seaforth  police  station,  they  com- 
prised  these  three  dweUiog- houses  exclusively 
occupied  by  the  appellants  and  their  f amUi€»8  for 
their  domestic  use;  and  the  dwelling-houses 
might  be  visited  and  inspected  at  any  time  by 
members  of  the  standing  joint  committee,  the 
chief  constable,  or  the  Government  inspector. 
It  is  therefore  perfectly  clear  that,  althooffh 
these  dwelling-houses  were  occupied  by  the 
appellants  for  their  domestic  use,  they  were 
occupied  by  them  for  certain  purposes  or  oaes 
arising  out  of  their  employment  as  officers  of  the 
police.  The  case  further  states  that  in  the  year 
1898  there  were  475  prisoners  brought  to  the 
station  and  confined  there,  and  tbat  the  police 
force  resident  in  the  station  consisted  of  eight 
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constables  and  the  three  officers,  and  that  there 
was  frequent  commnnication  passing  between 
these  omoers  and  thosn  in  charge  of  the 
prisoners;  and,  farther,  that  no  prisoner  coald 
be  looked  up,  bailed,  or  remanded  unless  the 
sup^-rintendent,  inspector,  or  sergeant  was  present. 
That  being  so,  what  kind  of  an  exemption  (if  any) 
is  this  which  has  to  be  applied  to  these  dwelling- 
houses?  I  think  it  is  to  be  collected  from  the 
judgment  of  Bowen,  L.J.  in  the  case  of  Shoicers 
▼.  Chelmsford  Union  (uin  sup,),  where,  speaking 
of  the  premises  there  in  question,  he  says  (60 
L.  J.  58,  M.  0.) :  "  Bat  here  there  is  no  single 
building,  in  the  sense  that  it  is  one  occupied  as  a 
bare  tzrist  for  public  parposes,  for  it  is  not  a 

Solice  station  as  a  whole.'*  That  apparently  laid 
own,  and  was  meant  to  lay  down,  that  if  a 
building  were  occupied  by  a  police  station  as  a 
whole,  uien  such  building  would  come  within  the 
exemption  of  a  building  occupied  for  public  pur- 
poses. Fty,  L  J.  seems  to  have  adopted  much 
the  same  test,  and  Lord  Esher,  M.B.  also  said 
that  the  question  was  very  much  a  question  of 
iact.  The  question  then  comes  to  this,  whether 
these  buildings  are  used  as  or  occupied  by  a 
police  station  as  a  whole.  What  is  the  fact 
nere?  These  three  appellants  do  live  in  these 
houses,  and  these  houses  are  all  surrounded  by 
the  one  wall.  There  is  frequent  communication 
passing  between  these  officers  and  those  in 
charge  of  the  prisoners,  and  the  case  finds  that 
no  prisoner  can  be  locked  up,  bailed,  or  remanded 
vniess  one  of  the  three  app^lante  is  present.  Can 
it  be  said  that  the  appellants'  houses  were  not 
pait  of  the  police  station  P  It  seems  to  me  that 
a  plaoe  is  only  half  a  police  station  if  it  be  a 
place  where  if  you  bring  a  prisoner  you  cannot 
lock  him  up.  In  such  a  case  you  would  have  a 
rery  imperfect  kind  of  police  station,  because 
you  would  have  no  one  connected  with  the  place 
or  forming  part  of  its  establishment  who  could 
either  look  up,  bail,  or  remand  a  prisoner.  The 
qnestioa  being  largely  a  question  of  fact,  it 
seems  to  me  that  the  proper  conclusion  of  fact  to 
arrive  at  is  that  these  premises,  including  the 
appellants*  dwelling-houses,  were  occupied  as  a 
pouoe  station  as  a  whole,  and  that  the  whole  was 
one  thing.  This  appeal  must  therefore  be 
allowed. 

Chakhill,  J. — I  also  think  that  this  is 
entirely  a  question  of  fact,  as  was  said  in  the 
case  oi  ShinDers  v.  Chelmsford  Union  (uhi  sup,). 
Upon  the  whole  I  think  this  case  comes  very 
close  to  the  border  line;  but  I  think  that  the 
buUding  must  be  regarded  as  one  entire  building. 
If  the  superintendent's  bouse  had  been  the  on^ 
one,  no  one  could  have  had  any  doubt  in  the 
matter.  The  fact,  however,  is  that  the  outside 
boundary  wall  includes  all  these  buildings,  and 
th*t  Beems  to  me  to  be  enough,  ^^^^j  ^j^^^ 

Solicitors  for  the  appellants,  Bidsdale  and  Son, 
for  Harcourt  E,  Clare,  Preston. 

Solicitors  for  the  respondents,  Sharps,  Parker, 
and  Co,,  for  Cleaver,  Hotden,  Gamett,  and  Cleaver, 
Liverpool. 


Nov,  17, 18,  and  Dec.  21, 1899. 

(Before     Lord    Bussell,    C.J.,    Bigham    and 

Dabling,  L.JJ.) 

LoGSDON  (app.)  V,  Booth  (resp.).  (a) 

Common  lodging-house — Charitable  in»Hiution — 
Salvation  Army  shelter — Non-registration — 
Liability  to  penalty  for  heeping^^Common 
Lodging  Houses  Act  1851  (14  &  15  Vict  e,  28)— 
Com/mon  Lodging  Houses  Act  1853  (16  &  17 
Vict  c,  41). 

The  respondent  was  charged  with  keeping  a  shelter 
belonging  to  the  Salvation  Army  without  having 
been  registered  as  a  keeper  of  a  common  lodging^ 
house. 

The  place  in  question  was  kept  by  the  respondent 
for  the  reception  and  lodging  of  persons  admitted 
by  the  officials  in  charge  under  certain  regula- 
tions in  connection  with  certain  social  work 
under  a  general  scheme. 

Persons  were  admitted  at  4cl.  a  night,  or  2s.  a  week, 
for  a  bed,  and  the  use,  in  common  with  other 
occupants,  of  the  rooms  of  the  shelter.  The 
officials  in  charge  had  a  discretionary  power  to 
admit  persons  vnthout  payment  or  at  a  less  pay- 
ment. The  respondent  was  not  entered  on  tne 
register  of  common  lodging-houses  kept  under 
the  Common  Lodging  Houses  Acts.  Occupants 
had  to  provide  their  own  food,  but  were  entitled 
to  cook  it  at  the  fire  provided  in  the  kitchen, 
which  was  on  the  ground  floor,  together  unth  a 
sitting  and  mseting  room. 

Only  msn  were  admitted  to  this  shelter,  aind  those 
who  were  drunk  or  disorderly  were  not  admitted. 
The  occupants  were  of  the  same  class  as  those 
who  usitcUly  frequent  registered  common  lodging- 
houses,  save  that  soms  of  the  persons  admitted 
into  the  house  were  so  dirty  that  they  would  not 
be  received  at  an  ordinary  lodging-hotMe. 

The  prices  charged  for  beds  were  similar  to  those 
charged  by  common  lodging-houses  which  are 
kept  for  rrCaking  a  profit. 

Held,  overruling  Booth  v,  Ferrett  (63  L,  T.  Re^, 
346),  thai  the  shelter  in  question  ought  to  be  regis^ 
tered  as  a  common  lodging-house  under  the 
Common  Lodging  Houses  Acts. 

Case  stated. 

On  the  11th  July  1899  an  information  was  laid 
at  the  Bow-street  Police-court  by  the  appellant, 
Charles  Joseph  Logsdon,  on  behalf  of  the  London 
County  Council,  for  that  the  resoondent,  William 
Booth,  on  the  16th  May  1899,  dio,  contrary  to  the 

f  revisions  of  the  Common  Lodging  Houses  Act 
853,  keep  a  common  lodging-house,  known  as  the 
Harbour,  Stanhope-street,  in  the  parish  of  St. 
Clement  Danes,  in  the  county  of  London,  without 
the  name  of  William  Booth  being  entered  as  the 
keeper  of  the  common  lodging  -  house  in  the 
register  kept  under  the  Common  Lod^^g  Houses 
Acts  1851.  After  hearing  the  parties  and  the 
evidence  adduced  by  the  appellant  at  the  police- 
court  on  the  27th  July  1899,  the  magistrate  dis- 
missed the  information,  and  ordered  the  appellant 
to  pay  the  respondent  ten  guineas  for  costs. 

The  house  Known  as  the  Harbour,  Stanhope- 
street,  in  the  parish  of  St.  Clement  Danes,  waa 
on  the  16th  May  1899  kept  by  the  respondent 
William  Booth  as  one  of  the  shelters  established 
on  behalf  of  the  Salvation  Army  in  that  part  of 
what  it  terms  its  "social  work"  in  connection 

(a)  B«port«d  by  W.  oi  B.  Hkxbiet,  Esq.,  BarrUter-at-Lftw. 
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with  what  is  called  the  Darkest  England  Scheme, 
and  was  nsed  for  the  reception  and  lodging  of 
persons  admitted  by  officials  in  charge  of  the 
shelter  on  behalf  of  the  Salvation  Army  under 
and  in  accordance  with  the  Orders  and  Kegula- 
tions,  pp  178  to  214,  hereinafter  mentioned  as 
being  put  in  evidence,  and  persons  so  admitted 
were  charged  either  4d.  a  night  or  2«.  a  week  for 
a  bed  and  the  use  in  common  with  other  occupants 
of  the  rooms  hereinafter  mentioned 

The  officials  in  charge  of  the  shelter  had  such 
discretionary  power  as  arises  under  the  Orders 
and  Regulations  to  admit  persouM  for  a  less  pay- 
ment or  with  no  payment  if  they  tiiought  fit  so 
to  do,  and  such  persons  when  so  admitted  would 
in  like  manner  have  each  a  bed  and  the  use  of  the 
rooms.  The  name  of  the  respondent  was  not 
entered  as  the  keeper  of  the  house  in  the  register 
of  common  lodging-houses  kept  under  the  Common 
Lodginff  Houses  Act  1851. 

On  the  16th  May  there  were  in  the  house  157 
beds  or  bunks.  On  the  ground  floor  there  was 
an  open  dormitory  (not  divided  into  cubicles) 
containing  nine  bunks  for  eighteen  occupants. 
On  the  five  upper  floors  were  open  dormitorit-s 
(not  divided  into  cubicles)  containing  in  all  137 
beds  and  one  bunk  for  two  occupants.  The 
bunks  were  placed  one  above  the  other  in  the 
same  manner  as  berths  are  placed  in  the  cabin  of 
a  ship,  and  were  used  only  in  those  roomti  where 
there  was  not  sufficient  floor  space  to  provide  beds 
for  the  same  number  of  occupants  as  could  be 
accommodated  in  the  bunks. 

On  the  ground  floor  of  the  house  there  were  a 
sitting  or  meeting  room  and  a  kitchen,  both  of 
which  were  used  in  common  by  all  the  occupants. 
Any  occupant  when  admitted  was  entitled  to 
cook  his  food  at  the  Are  provided  in  the  kitchen, 
but  had  to  provide  his  own  food,  and  was  not 
provided  by  the  respondent  with  any  food  in 
consideration  of  either  of  the  above  payments. 

Only  men  were  admitted  as  occupants  of  this 
shelter.  Men  who  were  drunk  or  disorderly  were 
not  admitted,  or,  if  they  had  been  a^lmitted,  were 
turned  out. 

The  occupants  were  of  the  same  class  of  men 
as  those  who  generally  sleep  in  registered  common 
lodging-houses,  save  that  some  of  the  occupants 
received  at  the  shelter  known  as  the  Harbour 
were  so  dirty  that  they  would  not  usually  be 
received  in  a  registered  common  lodging-house. 

Evidence  was  tendered  on  behalf  of  the  appel- 
lant which  it  was  asserted  would  show  (1)  that  if 
all^  the  beds  were  occupied  the  house  would  be 
overcrowded,  and  (2)  that  the  house  and  the  beds, 
bedding,  and  utensils  therein  were  in  an  uncleanly 
and  insanitary  condition.  The  whole  of  this  evi- 
dence, was  obiected  to  by  the  respondent,  and  it 
was  rejected  by  the  magistrate  on  the  ground 
that  it  was  iiTclevant  to  the  question  in  issue 
before  him,  whether  the  shelter  was  a  common 
lodging  -  house  within  the  provisions  of  the 
Oommon  Lodging  Houses  Acts. 

The  house  was  kept  as  a  Salvation  Ajrmj 
shelter  by  the  respondent  for  charitable  or  reli- 
gious objects,  the  •keeping  of  the  house  being 
part  of  the  social  work  promoted  by  a  body  of 
persons  known  as  the  Salvation  Army  in  con- 
nection with  the  Darkest  England  Scheme,  and 
acting  under  the  orders  of  the  respondent,  and  the 
receipts  of  the  shelter  were  carried  to  the  funds  of 
the  Darkest  England  Scheme  Trast  through  the 


medium    of     the     officials    of    the     Salvation 
Army. 

In  the  accounts  kept  by  the  Salvation  Army  of 
the  working  of  all  the  shelters  used  in  connection 
with  the  scheme  for  the  year  ending  the  30th 
Sept.  1898,  being  the  last  j^ear  the  accounts  of 
which  were  available,  the  receipts  in  respect  of  ih^ 
shelter  known  as  the  Harbour  were  put  down  as 
972Z.  10a.  lid.,  and  the  outgoings  for  purchases, 
wages,  and  expenses  in  respect  thereof  at 
972I.  lis.  8<2.,  and  in  the  outgoings  were  included 
certain  estimated  expenses  of  management  for 
wurk  done  at  the  headquarters  of  the  Salvation 
Army  at  Whitechapel  in  connection  with  all  the 
shelters  used  in  connection  with  the  scheme 
(including  the  Harbour),  and  not  at  the  shelter 
ac  Stanhope- street,  in  the  parish  of  St.  Clement 
Danes.  Tne  same  accounts  showed  an  increase 
of  1242.  178.  6(2.  in  respect  of  the  value  of 
stock-on- hand  on  the  SOth  Sept.  1898,  as  com- 
pared with  the  30th  Sept.  1897,  at  divers  shelters 
(including  the  shelter  in  StanhopCKstreet)  under 
the  control  of  the  respondent  used  in  connection^ 
with  the  scheme,  but  it  did  not  appear  whether 
all  or  any  of  the  increase  in  value  was  represented 
by  stock  in  the  shelter  in  Stanhope-street. 

It  also  appeared  from  the  accounts  that  for 
that  year  on  the  working  of  all  the  shelters 
throughout  England  there  was  a  loss  of  over  600iL 

It  was  proved  that  in  common  lodging-houses 
in  the  county  of  London  which  aro  kept  for  the 
purpose  of  making  a  commeroial  profit  and  not  loEr 
charitable  objects,  thero  are  about  13,0(X)  beds  kt 
at  the  same  price  as  that  charged  by  the  resposi- 
dent  for  beds  in  the  shelter  in  Stanhope- street 

The  appellant  tendered  the  evidence  of  certain 
keepers  of  registered  common  lodging-houses, 
who,  it  was  aUeged,  could  show  that  tuey  had 
made  and  still  made  a  profit  by  keeping  ssoh 
lodging-houses  while  charging  the  same  price  for 
he&  as  those  charged  by  the  respondent ;  but  the 
evidence  was  objected  to  on  behalf  of  the  respon- 
dent, and  was  rojected  by  the  magistrate  as 
irrelevant. 

The  book  called  Orders  and  Regulations  for 
Social  Officers  was  put  in,  and  pages  178  to  214 
thereof  are  to  be  taken  as  part  of  this  case,  as 
being  the  rules  under  which  the  shelters  (includ- 
ing uiis  one  in  Stanhope-street)  are  directed  to  be 
carried  on. 

It  was  contended  on  behalf  of  the  respondent 
that  the  shelter  called  the  Harbour,  having 
been  kept  and  used  as  one  of  the  shelters  worked 
by  the  Salvation  Army  Social  Officers  in  connec- 
tion with  the  scheme  and  according  to  the  Orders 
and  Regulations,  was  not  a  common  lodging- 
house  within  the  Oommon  Lodging  Houses  Acts 
1851  and  1853,  and  the  case  of  Booth  v.  FerreU 
(63  L.  T.  Rep.  346 ;  25  Q.  B.  Div.  87)  was  dted 
as  an  authority  to  that  effect. 

It  was  cont^ended  on  behalf  of  the  appellant 
(1)  that  the  case  of  Booth  v.  Ferrett  was  wrons^y 
decided ;  (2)  that  it  was  distinguishable  from  tne 
present  case  on  the  ground  that  the  house,  if  it 
was  so  overcrowded,  dirty,  and  insanitary  as 
alleged,  would  be  dangerous  to  the  commimit^, 
whereas  the  prnmises  to  which  the  decision  in 
Booth  V.  Ferrett  related  were  assumed  by  the 
Queen*s  Bench  Division  to  be  free  from  such 
dangerous  conditions ;  (3)  that  the  case  of  Booth 
V.  Ferrett  was  distinguishable  on  the  ground  that 
in  the  present  case  a  profit  was  nuide  by  the 
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reBpOiideiit  (or  might  be  made  by  him  if  he  carried 
on  the  shelter  with  reasonable  care  and  skill)  and 
that  the  application  of  such  profit  (if  profit  were 
made)  to  a  charitable  purpose  did  not  make  the 
lodging- house  a  charitable  institution  within  the 
decision  in  the  case  of  Booth  v.  Ferrett. 

The  magistrate  held  that  the  facts  proved  in 
tills  case  were  not  distingoishahle  from  those  in 
Booth  V,  Ferrett,  and  that  the  shelter  in  Stanhope- 
street  was  not  a  common  lodging-house  within 
<the  Common  Lodging  Hoases  Acts  1851  and  1853. 

Jelfj  Q.O.  {Byde  with  him)  for  the  appellant.  — 
I  submit  that  this  shelter  is  a  common  lodging- 
house.  In  order  to  make  that  out,  it  wiU  be  neces- 
sary for  me  to  ask  your  Lordships  to  differ  from 
•the  case  of  Booth  v.  Ferrett  (63  L.  T.  Rep.  346 ;  25 
iQ.  B.  Div.  87).    The   Acts  first  dealing  with  the 
subject  are  the  Common  Lodging  Houses  Act  1851 
i(14  &  15  Yict.  c.  58)  and  the  Common  Lodging 
Houses  Act  1853  (16  &    17  Yict.  c.  41).    The 
jurisdiction  to  enforce  the  provisions  of    those 
Acts  was  in  the  police,  but  is  now  vested  in  the 
liondon  County  Council.     In  Langdan  ▼.  Broad- 
4fent  (37  L.  T.  Rep.  434;  42  J.  P.  56)  it  was  held 
that  a  lodging-house  where  hawkers  and  p>^  rsons 
of  a  similar  class  were  rec^ved,  staying  for  various 
periods,  having  their  meals  in  one  room  and  pay- 
m^Sd.  a  night,  was  a  common  lodging-house,  and 
ve^uired  registration.      Grove,  J.    in  that  case 
aaid :  *'  The  object  of  this  provision  in  the  Act 
being  to  promote  health  by  preventing  dirt  and 
evercrowding,  the  evidence  seems  to  me  clearly  to 
show  tiiat  this  is  a  house  to  which  such  a  provi- 
moD.  is  applicable";  and  Lindley,  J.  also  says: 
"  Thekinaof  house  that  is  meant  is  one  that  is  open 
to  all  comers,  and  therefore  requires  supervision  in 
order  to  ensure  cleanliness.*'    In  1853  the  then 
law  officers  of  the  Crown  gave  an  opinion  as  to  the 
definition  of  the  expression  "common  lodging- 
liouse."    It  was  given  by  Sir  A.  E.  Cockbum  and 
^ir  W.  F.  Wood,  and  was  that,  "  it  may  be  diffi- 
cult to  give  a  precise  definition  of   the   term 
'oomi&on   lodging-house,'    but,   looking   to   the 
preamble  and  general  provisions  of  the  Act,  it 
appears  to  us  to  have  reference  to  that  class  of 
loagva^-^oxiBe  in  which  persons  of  the  poorer  class 
are     received   for    shoi*t    periods,    and,    though 
strangers  to  one  another,  are  allowed  to  inhabit 
one  common  room.     We  are  of  opinion  that  it 
does  not  include  hotels,  inns,  public-houses,  or 
lodgings  let  to  the  upper  and  middle  classes  "  : 
(Glen's  Public  Health,  11th  edit.,  p.  155).  I  submit 
that  these  shelters  come  within  uiese  definitions, 
and  there  is  nothing  in  the  Acts  to  show  that 
premises  that  are  used  for  a  charitable  object 
should  be  exempt      Sanitaty  conditions  are  as 
Hkely  to  be  disregarded  for  the  object  of  helping 
as  many  as  possible,  as  for  the  purposes  of  ^un. 
The  reasons  for  Booth  v.  Ferrett  (63  L.  T.  Rep. 
346 ;  25  Q.  B.  Div.  87)  seem  to  be  that  the  place 
was  not  kept  for  profit,  nor  was  t>pen  to  all 
comers.    I  submit  that  that  decision  shotdd  be 
reviewed,  and  that  these  shelters  are  within  the 
Common  Lodging  Houses  Acts. 

Pollard  ( Waterlow  with  him)  for  the  respondent. 
—I  submit  that  Booth  v.  Ferrett  (ubi  «2fp.)  was 
rightly  decided,  as  the  two  conditions — ^namely, 
keeping  for  purpose  of  profit  and  opening  to  all 
comers — are  entirely  absent  from  these  shelters. 
Persons  who  are  unable  to  pay  are  admitted  free, 
and  in  this  shelter  in  question  only  males  are 


admitted,  and  that  under  the  supervision  of  the 
Salvation  Arm^*s  officers.  The  case  of  Webster 
V.  Overseers  of  Ashton-under-Lyne ;  Hadfield's 
case  (28  L.  T.  Rep.  901 ;  L.  Rep.  8  C.  P.  306)  lays 
down  the  principle  upon  which  a  special  court 
will  act  in  not  following  the  decision  of  a  court  of 
co-ordinate  jurisdiction — ^viz.,  that  they  will  only 
overrule  previous  decisions  if  clearly  shown  to  be 
erroneous.  The  decision  of  Booth  v.  Ferrett  {ubi 
sup.)  has  been  law  for  so  many  years  that  the  court 
should  hesitate  before  overruling  ir,  and  I  submit 
that  it  was  rig&tly  decided.    He  also  referred  to 

Winyard  v.  Toogood,  48  L.  T.  Bep.  229 ; 
Ranee  v.  ^ortnwn,  48  L.  T.  Bep.  229 ;  10  Q.  B, 
Div.  218. 

The  word  "  common  "  in  connection  with  common 
lodging-houses  is  analogous  to  its  use  with 
c  immon  inns  and  common  carriers — viz.,  free  and 
open  to  all.  That  is  not  the  case  with  these 
shelters,  as  admittance  is  subject  to  approval;  also 
in  these  shelters,  baths,  religious  meetings,  and 
newspapers  and  books  were  provided  —  all  of 
which  were  absent  in  common  lodging-houses.  If 
the  premises  become  a  nuisance,  or  unhealthy,  or 
overcrowded,  there  is  a  remedy.  There  are  ample 
powers  under  the  provisions  of  the  Public  Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76).  He 
referred  to 

Beg,  V.  Parlby,  60  L.  T.  Bep.  422  ;  22  Q.  B.  Div. 

520; 
Beg.  V.  Blade;  Em paHe Bobinsont  74  L.  T.  Bep.  656. 

Jelf,  Q.O.  in  reply. 

Dec.  21. — Lord  Russell,  C.J.  delivered  the 
following  written  judgment  of  the  court: — This 
is  an  appeal  from  the  decision  of  the  chief  metro- 
politan magistrate  on  the  hearing  of  an  informa- 
tion laid  by  the  appellant  against  the  respondent 
charging  the  latter  with  keeping,  contrary  to  the 
Common  Lodging  Houses  Act  1853,  a  common 
lodging-house  known  as  the  Harbour,  Stanhope- 
street,  St.  Clement  Danes,  without  the  name  of 
the  respondent  being  entered  as  the  keeper  thereof 
in  the  register  kept  under  the  Common  Lodging 
Houses  Act  1851.    The  learned  magistrate  <^8- 
missed  the  charge  on  the  authority  of  the  decision 
of  a  divisional  court  in  the  case  of   Booth  v. 
Ferrett  (63  L.  T.  Rep.  346 ;  25  Q.  B.  Div.  87),  heard 
in  1890,  in  which  the  present  respondent  was  the 
appellant.      The  questions  whicn  arise  for   our 
determination   are  as  follows :    (1)  Is  Booth   v. 
Ferrett   in   principle    distinguishable  from  this 
case;  (2)  if  not,  was  that  case  rightly  decided; 
and  (3)  if  not  rightly  decided,  ought  we  now  to 
review  it  P    The  material  facts  are  to  be  found  in 
the  various  paragraphs  of  the  case,  and  to  these 
I  will  briefly  reier.    The  Harbour,  the  house  in 
question,  is  kept  by  WiUiam  Booth,  the  respon- 
dent, as  one  of  the  shelters   established  by  the 
Salvation  Army  as  part  of  their  social  work  in 
connection   with    what   is    called    the    Darkest 
England    Scheme.     It  is    conducted   upon  the 
basis  of  orders  and  regulations  to  which  I  will  in 
a  moment  refer.     Various  prices  were  charged^ 
low  prices  for  the  night's  lodging,  varying  from  a 
very  low  figure.    Tbe  case  states  that  the  persons 
who  were  admitted  were  charged  either  4d,  a 
night  or  2«.  a  week  for  a  bed  and  the  use,  in 
common  with  other  occupants,  of  certain  rooms. 
The   officials  in   charge  of   the   shelter  had  a 
certain  discretion   to  admit  persons  for  a  lean. 
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payment,  or  for  no  payment,  and  such  persons 
when    admitted    would    in    like    manner    have 
the  use  of    a  bed  and  the  use   of   the  rooma. 
The     case     then   proceeds   to    show     than    on 
the   16th  May   there   were  157  beds  or  bunks; 
that  on  the    ground  floor  there   was  an    open 
dormitory  not  divided  into  cubicles ;  that  on  the 
five    up^r   floors   were    open   dormitories    not 
divided  mto  cubicles,  containing  in  all  137  beds 
and  one  bunk  for  two  occupants.    The  bunks 
were  placed  one  above  the   other  in  the  same 
manner  as  berths  are  placed  in  the  cabin  of  a 
ship.     On  the  ground  floor  there  was  a  sitting  or 
meeting  room  and  a  kitchen,  and  any  occupant 
when  admitted  was  entitled  to  cook  food  at  the 
fire,  and  to  have  the  use  of  it  in  common  with  the 
other  persons  admitted.    Only  men  were  admitted 
as  the  occupants,  and  men  who  were  drunk  or 
disorderly  were  not  admitted,  or,  if  admitted,  they 
were  turned  out.    The  occupants  were  the  same 
class  of  men  as  the  men  who  usually  sleep  in 
registered  common  lodging-houses,  save  that  some 
of  the  occupants  received  at  the  Harbour  were  so 
4irty  that  they  would  not  be  usually  received  in 
a  common  lodging-house.    The  house  was  kept 
for  charitable  or  religious  objects,  the  keeping  of 
l^e  house  being  part  of  the  social  work  of  the 
Salvation  Army,  and  the  receipts  of  the  shelter 
were  carried  to  the  funds  of  the  Darkest  England 
Scheme  Trust  by  the  officials  of  the  Army.  There 
is  a  paragraph  in  the  case,  to  which  I  need  not 
refer  at  length,  as  to  whether  or  not  a  profit  was 
or  might  be  made  in  fact  by  the  keeping  of  some 
of  these  shelters  or  harbours.    It  is  to  be  taken, 
further,  that  though,  according  to  the  principles 
laid  down  by  the  Orders  and  Regulations,  the  place 
was  to  be  conducted  on  a  business  basis,  it  was 
not  for  the  object  of  personal  gain  to  the  respon- 
dent and  those  acting  for  him  and  under  his 
instructions.    It  is  necessary  to  refer  to  pages 
179,  180, 187,  and  188  of  the  Regulations.  At  page 
179  it  is  stated  the  charges  made  are  within  the 
reach  of  the  poorest.    I  am  not  reading  each  word 
and  every  word  of  each  of  these  clauses ;  I  am 
referring  to  the  points  to  which  I  desire  to  call 
attention.    The  snelters  afford  this  accommoda- 
don,  not  as  a  work  of  charity  only,  but  on  a 
business    basis,    so    that  the  inmates    are   not 
demoralised  by  charity,  knowing  that  they  pay 
for  what  they  have,  and  have  only  what  they  pay 
for.    In  the  shelters  the  very  outcasts  of  society 
are  brought,  for  a  season  at  least,  into  conditions 
of  health  and  cleanliness.    Next,  there  are  certain 
religious  exercises  and  meetings  held,  at  which 
att^dance  is  not  compulsory.  Then,  at  page  180,  it 
is  provided  that  the  shelters  are  not  to  be  allowed 
to  become  the  permanent  homes  of  men  who  are 
able  to  pay  more  for  their  accommodation  than 
the  shelter  provides.    Again,  the  shelter  must 
not  be  allowed  to  assist  idle  men  in  their  efforts 
to  lead  a  lazy  life.    Next,  the  shelter  must  not  be 
admitted  to  become  in  any  way  a  channel  or 
means  for  the  dissemination  of  disease.    Then 
there  are  certain  provisions  as  to  bringing  influ- 
•ence  to  bear  on  the  inmates,  and  as  to  endea- 
vouring to  find  employment  for  them,  and   a 
number   of    provisions    very    carefully    framed 
apparently,  if  rigorously  carried  out,  directed  to 
tne  preservation  and  promotion  of  health.    The 
Harbour  so  described  and  so  conducted  in  no 
material  particular   differs  from  the  house  the 
flubject  of  the  inquiry  in  Booth  v.  Ferrett    We 


therefore  think  that  the  present  case  is  not  in 
principle  different   from    thftt   case.    The  next 
inquiry  is,  Was  that  case  rightly  decided  P    The 
leamt^d  judges  in  Booth  v.  Ferrett  came  to  the 
conclusion  (but   with  hesitation)  that  a  similar 
house  and  similarly  conducted  to  the  present  was 
not  a  common  lodging-house,  on  two  grounds: 
First,  that  it  was  not  carried  on  as  a  business  for 
the  sake  of  profit,  but  as  a  humane  or  charit- 
able enterprise ;  and,  second,  that  it  was  not  open 
to  all  comers  as  (it  was  stated)  a  common  lodging- 
house  was.    Before  examining  these  grounds  of 
decision  more  closely  it  will  be  well  to  examine 
the   scheme  of  legislation  on  the    subject  and 
endeavour  to  get  a  clear  conception  of  its  object 
It  is  not  necessary  to  go  further  back  than  the 
Act  of  1851.    That  Act,  chapter  28,  is  called  the 
Common  Lodging  Houses  Act  1851,  but  it  gives 
no  definition  of  what  a  common  lodging-house  is. 
Sect.  6  authorises  the  local  authority  by  notice  to 
require  a  keeper  of  a  common  lodiging-house  to 
register  such  a  house,  and  sect.  9  empowers  such 
an    authority    to    make   regulations    respecting 
common  lodging-houses,  and  by  sect.  10  the  same 
authority  may  impose  penalties  upon  offenders 
against  the  regulations.    Sects.  11,  12,  and  13 
contain    provisions  as   to   notice   of    infectious 
diseases,  for  inspection  at  all  times  when  required 
by  any  officer  of  the  local  authority,  and  as  to 
the  cleansing  of  such  common  lodging-houses  and 
the  drains,  &c.,  thereof.     Sect.  14   enacts    the 
penalties  for  offences  against  the  Act.    The  Act 
of  1853,  chapter  41,  makes  further  provision  with 
respect  to  common  lodging-houses.    It  is  to  be 
read  with  the  Act  of  ISol.    Sect.  3  provides  that 
no  person  shall  keep  a  common  lodging-house 
untu  the  house  has  been  inspected  ana  approved 
on  behalf  of  the  local  authority,  and  registered 
under  the  Act  of  1851.      By  sect  4  it  is  provided 
that  the  local  authority  may  refuse  to  register  as 
the  keeper  of  a  common  lodging-house  any  person 
who  does  not  produce  a  certificate  of  character 
signed  as  therein  mentioned.  There  are  other  pro- 
visions which  it  is  not  necessary  to  detail,  as  to 
the  reports  from  the  keepers  where  beggars  and 
vagrants  are  received,  as  to  the  powers  to  remove 
causes  of  complaint  under  the  Nuisances  Removal 
Act  1848,  in  relation  to  such  common  lodging- 
house,  and  by  sect.  11  the  provisions  of  sect.  14  of 
the  Act  of  1851  as  to  penalties  are  made  applic- 
able to  offences  under  the  Act  of  1853.     It  appears, 
therefore,  that  the  Acts  of  1851  and  1853  are 
sanitary  Acts.    They  deal  with  houses  to  which 
the  very  poorest  and  most  wretched  class  of  the 
population  resort,  and  with  conditions  in  which 
numbers  of  that  class  herd  together,  availiiu^ 
themselves  of  the  sordid  accommodation  offered, 
for  which  a  very  low  price  is  charged.      In  such 

Eersons  uncleanliness  to  a  larg^  extent,  and  un- 
ealthiness  and  even  actual  disease,  infectious  or 
non-infectious,  wUl  probably  be  found  to  exist 
If,  therefore,  care  is  not  taken  to  ensure  cleanli- 
ness and  other  healthy  conditions  as  to  air  supply, 
water  supply,  and  so  forth,  these  houses  may. 
become  a  source  of  danger,  not  only  to  their 
inmates,  but  to  the  public  in  general.  The  Iso- 
lation, therefore,  on  this  subject  had  for  its  object 
by  inspection  and  control  to  secure  for  the  poor 
in  these  houses  conditions  safeguarding  health 
and  preventing  the  spread  of  disease,  which 
people  better  off  are  supposed  to  be  able  to 
secure  for  themselves:   (see  per  Lindley,  J.  in 
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Larigdon  v.  Broadheni,  37  L.  T.  Bep.  434 ;  42  J.  P. 
56).    The  statutes  in  question  are  therefore  to  be 
regarded  simply  as  measures  of  sanitary  protection. 
Applying  these  considerations  to  the  first  ground 
on  which  the  decision  in  Booth  ▼.  Ferrett  was 
based,  it  seems  impossible  to  admit  that  the  fact 
that   the    house   or  building    in    question    was 
carried  on  for  charitable  objects,  and  not  for 
gain,  would  take  it  out  of  the  measure  of  sani- 
tary protection  if  otherwise  it  would  be  within  it. 
The  question  is  not  with  what  object  or  prompted 
by  wnat  motive  the  house  is   carried  on,  but 
whether  the  house  is  such,  or  is  so  carried  on  as  a 
lodging-house  as  to  be  within  the  provisions  of 
the  Act,  as  it  is  clearlj  within  the  mischief  aimed 
at  by  the  Act.     It  is  to  be  observed  that  the 
learned  judges  in  Booth  y.  Ferrett  differentiated 
the  house  in  that  case  from  a  common  lodging- 
house  only  on  the  two  grounds  I  have  mentioned. 
If  large  numbers  of  the  most  wretched  class  are 
sleeping  in  common  sleeping  rooms  insanitary 
conditions  are,    in  the   aibsence   of   inspection, 
supervision,  and  control,  not  unlikely  to  arise, 
and  it  was  the  obiect  of  the  law  to  secure  that 
inspectioD,  supervision,  and  control     We  fail  to 
see  the  relevance  in  this  connection  of  the  motive 
actuating  the  keeper  of  such  a  house  whether  it 
be  philanthropic  or  mercenary.    But  the  second 
ground  of  the  decision  is  that  the  Harbour  is  not 
within  the  statute  on  the  ground  that  a  common 
lodging-house  is  open  to  all  comers  in  this  sense 
that  the  keeper  of  such  a  house  cannot  refuse 
admission  to  any  applicant.      Is  this  so  P      To 
give  to  a  common  lodging-house  this  character 
is  to  attach  to  its  keeper  obligations  analogous 
to  thiit  of  a  common  carrier  or  a  common  inn- 
keeper.    We  are  unaware  of  any  authority  for 
this  proposition.    The  language  of  Lindley,  J.  in 
Langdon  v.  Broadbent  (37  L.  T.  Bep.  at  p.  436) 
LB  referred  to  where  he   speaks  oi  a  common 
lodging-house  as  one  "  open  to  all  comers  " — that 
is,  as  we  understand  the  language,  where  prac- 
tically   all    comers    are    received    without    dis- 
crimination; but  that  is  a  very  different  thing 
from  saying  that  the  keeper  is  under  an  obliga- 
tion ro  receive  all  comers.     We  see  no  reason  to 
doubt  that   the    keex>er  of  a   common  lodging- 
house  might  refuse  to  admit  drunken  or  disoraerfy 
or  uncleanly  men  or  men  of  known  evil  reputation, 
as  thieves  and  the  like,  or  indeed  any  persons 
whom  he  chose  to  exclude.    Further,  it  seems  to, 
us  on  the  facts  before  us  that  the  Harbour  might 
properly  be  described  as  open  in  the  same  sense  to 
all  comers.    In  fact,  practically  all  comerH  are 
admitted ;  the  very  '*  outcasts  of  society  "  are  (see 
page    179  of    the    Begulations)  objects  of  the 
humane    solicitude  of   the    respondent.     Even 
verminous  subjects  who  are  willing  to  submit  to 
cleansing  operations  are    admitted,  and  in  the 
case  before  us  it  is  stated  that  the  occupants  of 
the  Harbour  are  of  the  same  class  as  those  who 
frequent  common  lodging-houses,  but  that  into  the 
Harbour  are  received  persons  who  would  usually 
be  refused  admission,  because  of  their  filthy  con- 
dition, into  registered    common  lodging- houses. 
The  only  restrictions  on  admission    which  may 
suggest  a  difference  between  the  Harbour  and 
registered  common  1  dgiug-honses  are  the  regula- 
tions (1)  that  men  who  are  able  to  pay  for  better 
accommodation  are    not  allowed  to    make   the 
Harbour  their  permanent  home,  and  (2)  that  the 
Harbour  is  not  to  be  used  to  assist  idle  men  to 
Mag.  Oas.— Vol.  XTX. 


live  an  idle  life.  We  cannot  assent  to  the  view 
that  this  is  sufficient  to  differentiate  the  two 
classes  of  houses.  We  know  of  no  better  descrip- 
tion of  a  common  lodging-house  than  that  given 
many  yeai'S  ago  by  the  then  law  officers.  Sir 
Alexander  Oockbum  and  Sir  W.  Page  Wood,  to  the 
effect  that  a  common  lodging-house  was  that  class 
of  lodging-bouse  in  which  persons  of  the  poorer 
class  are  received  for  short  periods,  and,  although 
strangers  to  one  another,  are  allowed  to  inhabit 
one  common  room.  If  this  be  the  proper 
description  of  a  common  lodging-house,  as  we 
think  it  is,  we  cannot  see  m  what  material 
respect  it  differs  from  the  respondent's  shelter. 
We  arrive,  therefore,  without  nesitation  at  the 
conclusion  that  such  a  shelter  is  a  common 
lodging-house  within  the  Act  of  1853.  It  follows 
that  we  think  that  Booth  v.  Ferrett  was  wrongly 
decided,  and  that  the  magistrate^  decision  now 
given  was  wrong  in  point  of  law.  It  is  to  be 
observed,  however,  that  the  magistrate  in  question 
decided  in  deference  to  the  authority  of  Booth 
V.  Ferrettj  and  that  indeed  h-^  was  the  same 
magistrate  who  in  that  very  case  had  decided 
that  in  his  judgment  the  shelter  was  a  common 
lodging-house.  We  desire  to  point  out  that  in 
delivering  his  judgment  Lord  Coleridge,  O.J.  was 
careful  to  say  that  he  delivered  it  without  anj 
degree  of  confidence.  Differing  from  the  deci- 
sion of  the  court  in  that  case,  ought  we  neverthe- 
less to  act  upon  it  P  We  think  not.  The  case, 
being  criminal  in  its  nature,  could  not  have  been 
brought  under  review  by  appeal.  It  was  decided 
only  nine  years  ago,  and  there  has  been  no  such 
acceptance  of  it  and  no  such  action  upon  it 
as  should  preclude  us  from  ezpi<essing  the 
view  of  the  law  which  we  are  convinced  is 
right.  It  was  indeed  argued  by  the  learned 
counsel  for  the  respondent  that  since  that 
case  was  decided  there  had  been  legislation  on 
this  subject,  and  that  the  Legislature  has  not 
seen  fit  to  alter  it,  but  in  effect  has  recognised 
Boothv.  Ferrett,  Is  this  so  P  If,  indeed,  it  could 
be  shown  that  the  Legislature  had  subse- 
quently legislated  in  a  way  which  demonstrated 
tnat  it  was  accepting  and  adopting  the  law  as  so 
laid  down,  and  that  it  proceeded  to  further  legis- 
late on  the  express  or  clearly  implied  acceptance 
of  that  declaration  of  the  law,  we  ought  not  to 
disturb  the  decision  in  question.  But  is  it  so  P  We 
think  not.  The  legiiuation  referred  to  is  the 
London  Public  HealUi  Act  of  I89I.  In  the  first 
place,  it  is  to  be  observed  that  that  is  an  Act 
which  applies  only  to  London,  whereas  the  Act 
of  1853,  upon  which  the  present  question  arises, 
is  a  general  Act ;  but,  further,  the  provisions  in 
the  Act  of  1891  are  not  provisions  directed  to  the 
subject  of  common  lodging-houses.  It  is  a  general 
Act  consolidating  and  amending  the  laws  relating 
to  public  health  in  London.  It  deals  wit£ 
nuisances,  offensive  trades,  smoke  consumption, 
removal  of  refuse,  water-closet  regulations,  un- 
sound foods,  provisions  as  to  water,  notification 
and  prevention  of  infectious  diseases,  and  the  like. 
No  aoubt  some  of  its  provisions  are  applicable 
to  common  lodging-houses,  in  common  with 
all  other  houses;  but  it  is  noticeable  that  sect.  94, 
which  alone  refers  to  houses  let  in  lodgings  and 
which  enables  the  sanitary  authority  to  make 
bye-laws  as  to  them,  expressly  excepts  common 
lodging-houses  from  this  class,  therefore  leaving 
them  to  be  dealt  with  under  the  Acts  of  1851  and 
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1853.  We  conclade,  then,  that  there  has  been  no 
legislation  which  adopts  or  proceeds  upon  a 
recognition  of  the  law  as  declared  in  Booth  ▼. 
Ferrett    Oar  answers,  therefore,  to  the  questions 

gat  to  us  in  the  CRse  are  as  follows:  Ab  to  the 
ret  question,  we  saj  that  this  case  is  nob  distin- 
guinhable  in  principle  from  the  case  of  Booih  v. 
Ferrett.  As  to  the  second  question,  we  say  that  the 
case  of  Booth  v.  Ferrett  was  wrongly  decided ;  and 
as  to  the  third  question,  we  say  that  the  respon- 
dent's lod^g-nouse  was  a  common  lodging- 
house  within  the  Acts  of  1851  and  1853.  Tnese 
answere  render  it  unnecessary  to  consider  the 
question  of  the  admissibility  of  the  eridence 
tendered  by  thH  appellant  and  rejected  by  the 
magistrate.  The  result  is  that  the  appeal  will  be 
allowed,  and  that  the  case  will  be  remitted  to  the 
learned  magistrate  with  an  intimation  of  our 
judgment  upon  it.  Under  the  circumstances 
there  will  be  no  costs  of  the  appeal,  and  having 
regard  to  the  decision  of  Booth  y.  Ferrett^  on 
which  the  respondent  was  justified  in  acting, 
the  learned  magistrate  will  no  doubt  think  that 
the  smallest  nominal  fine  wiU  meet  the  justice  of 

^^  ^*^-  Appeal  allowed. 

Solicitor  for  the  appeUant,  W,  A,  Blaxland. 
Solicitore  for  the  respondent,  Banger,  Burton, 
and  Frost 


Nov,  17  and  Dec.  21,  1899. 

(Before  Lord  Russell,  C.J.,  BiOHAJt  and 

Dabling,  JJ.) 

Abmstbong  (app.)  v.  London  County 
Council  (resps).  (a) 

Metropolis — Street — Carriage  trajic  or  foot  traffic 
— Blocks  of  fiats  forming  quadrangle — Garden 
in  centre — Carriage  drive  in  and  round — Gates 
at  entrance — London  Building  Act  1894  (57  &  58 
Vict,  c,  ccxiiL),  s,  7. 

2%6  appellant,  the  owner  of  apiece  of  land,  hounded 
on  one  side  by  the  G.,  a  public  carriage-way,  and 
on  the  opposite  sides  by  P.  H,,  a  public  park, 
and  by  land  owned  privately,  in  July  1898  com' 
menced  to  build  on  the  land  in  accordance  with 
plans  deposited  with  the  district  surveyor.  He 
proposed  to  puU  down  some  old  buildings  and  erect 
twenty  new  ouildings  or  blocks  of  flats,  each  block 
containing  eight  flats,  of  which  sixteen  blocks 
were  to  be  erected  in  the  form  of  a  quadangle 
with  an  ornamental  aarden  in  the  centre.  The 
approach  to  the  buildings  round  the  quadrangle 
was  to  be  by  means  of  a  carriage-way  from  the 
G.,  running  round  the  Garden,  and  moon  each 
side  of  such  carriage-way  between  the  O  and  the 
garden  two  more  blocks  were  to  be  erected  on 
either  side.  Each  block  would  have  a  separate 
entrance  from,  the  carriage-way,  and  the  approach 
from,  the  G.  and  the  carriage-way  around  the 
ornamental  garden  would  be  40/i(.  in  width,  and 
the  total  length  of  it  would  be  600ft,  The 
carriage-way  wasforined  and  sewered  in  all  re- 
spects in  the  way  in  which  the  carriage-way  of 
an  ordinary  street  wovM  be  formed  and  sewered, 
although  gullies  used  for  draining  a  yard  would 
also  be  required.  The  appellant  did  not  intend 
to  dedicate  any  right  of  way  for  the  use  of  the 
public  over  the  land;  but  he  intended  to  erect 

(a)  Beported  by  W.  dk  B.  Hsrbkrt,  Esq..  Barriater-at-Law. 


goieB  at  the  entrance  and  keep  a  porter  ihere. 
The  carriage-way  was  intended  for  the  sole  use  of 
the  tenants  at  the  floats  and  for  persons  visitiM 
them,  and  there  was  no  entrance  or  exit  into  P,  a. 

The  justices  convicted  the  appellant  for  commencing 
to  form  and  lay  out  a  street  for  carriage  traffic, 
the  leave  of  the  respondents  not  having  been  ob- 
tained,  contrary  to  sect,  1  of  the  London  Building 
Act  1894. 

Held,  that  the  justices  toere  right. 

Carter  Wood  v.  London  County  Council  (73  L.  T. 
Rep  313)  considered. 

Casb  stated  pursuant  to  20  &  21  Y  ict  c  43,  s.  2, 
and  42  &  43  Yict  c.  49,  s.  33,  by  three  of  Her 
Majesty's  jostices  of  the  peace,  acting  in  and  for 
the  coaoty  of  London,  upon  the  hearing  b»-fore 
them  as  a  court  of  summary  jurisdiction  at 
Hiehgate,  on  the  7th  Nov.  1898,  of  an  information 
laid  on  behalf  of  the  London  County  Council, 
whereby  it  was  alleged  that  the  above-mentioned 
appellant  in  July  and  Aug.  1898,  at  the  Cleveland 
Estate,  near  the  Highgate-road,  in  the  parish  of 
St.  Pancras,  in  the  county  of  London,  did,  con- 
tranr  to  the  provisions  of  sect.  7  of  the  London 
Building  Act  1894  commence  to  form  and  lay  out 
a  street  for  carriage  traffic  without  having  first 
obtained  the  sanction  of  the  council  to  the  forma- 
tion or  laying  out  of  such  street. 

The  facts  proved  or  admitted  before  the  jostices 
were  as  follows : — 

In  July  1898  the  apx>ellant  commenced  to  erect 
upon  a  piece  of  land,  3a.  3r.  39p.  in  area,  known 
as  the  Cieveljbnd  Estate,  of  which  he  is  owner, 
and  which  adjoins  a  public  carriage-way  called 
the  Grove,  which  pubhc  carriage-way  communi- 
cates by  another  narrow  public  carriage-way,  some 
15ft.  wide,  with  the  Higbgate-road,  St.  Pancras,  in 
the  county  of  London,  certain  buildings  in  accord- 
ance with  building  notices,  and  a  plsm  which  had 
previously  been  given  to  the  district  surveyor  for 
the  district  of  North  St.  Pancras. 

The  piece  of  land,  except  where  it  abate  on  the 
public  highway  called  the  Gi*ove,  and  on  the 
public  park  vested  in  the  respondent  council 
known  as  Parjiament  Hill,  on  its  south-western 
side  was  and  still  is  bounded  by  private  lands. 
No  public  rieht  of  way  exists  over  any  portion  of 
the  piece  of  land,  and  no  means  of  access  to  tiie 
piece  of  land  from  any  public  carriage-way  or 
footway  exists  other  than  that  afforded  by  the 
public  carriage-way  known  as  the  Grove  and  bv 
a  private  right  of  way  for  foot  passengera  through 
a  gateway  3ft.  in  width  in  the  boundary^  fence 
in  the  puolic  park  to  a  public  footpath  in  thn 
park. 

It  is  proposed  by  the  appellant  to  remove 
certain  old  buildings  shown  on  the  plan,  and  to 
lay  out  the  piece  of  land  and  erect  new  buildings 
thereon  in  tbe  manner  following : 

The  appellant  proposes  to  erect  twenty  new 
buildings  or  blocks  of  flats,  each  block  containing 
eight  flats,  of  which  sixteen  blocks  will  be  erected 
in  a  quadrangular  form  with  an  ornamental 
garden  in  the  centre  of  the  quadrangle  formed  by 
such  blocks.  The  approach  to  the  buildings  will 
be  by  means  of  a  carriage-way  from  the  Grove 
running  round  the  garden,  and  upon  each  side  of 
such  carriage-way,  Ibet ween  the  Grove    and  the 

farden,  will  be  erected  two  or  more  of  the  blocks. 
Sach  of  the  blocks  will  have  a  separate  entrance 
from  the  carriage-way.    The  approach  from  the 
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GroYe  and  also  the  carriaffe-way  aronnd  the  oina- 
mental  garden  will  be  40ft.  in  width,  and  such 
approach  and  oarriage-way  will  be  of  a  total 
iSnMi  of  600ft. 

^e  drainage  plans  for  the  baUdings  had  been 
sabmitted  by  tne  appellant  to  the  YestrY  of 
St.  Pancras,  upon  which  were  shown  the  lerels  of 
a  sewer  it  was  proposed  to  construct  running 
along  and  round  the  carriage-way,  with  the  in- 
tended levels  of  the  connecting  drains  from  each 
of  the  buildings.  The  plan  also  showed  tbe  posi- 
tion of  the  manholes  and  ^lies,  i^imilar  to  street 
gullies  which  it  was  intended  to  construct  in  con- 
nection with  the  sewer,  and  the  mode  in  which  it 
was  intended  to  connect  the  sewer  with  the  sewer 
belonging  to  the  vestry  in  the  Highgate-road,  and 
also  showed  that  the  carriage-way  would  be 
formed  and  sewered  in  all  respects  in  tbe  way  in 
which  a  carriage-way  of  an  ordinary  street  would 
be  formed  and  sewered.  It  was  admitted,  how- 
ever, that  ffulHes  similar  to  those  shown  on  the 
plan  would  be  required  for  draining  a  stable  yard 
or  any  other  yard. 

The  appellant  does  not  propose  to  dedicate  any 
right  of  way  to  the  use  of  the  public  over  the 
piece  of  land,  but  intends  to  erect  gates  at  the 
entrance  to  the  approach  and  to  keep  a  porter  at 
such  entrance  to  open  such  gates  when  necessary 
to  allow  persons  when  goiD^  to  or  from  any  of  the 
flats  to  pass,  so  that  the  public  will  not  be  entitled 
to  enter  the  approach.  There  will  be  no  entrance 
or  exit  to  or  from  the  flats  into  the  park  called 
Parliament  Hill,  and  the  carriage-way  wiD  be  for 
the  use  onlv  of  the  tenants  of  the  flats  in  the  pro- 
posed new  buildings  and  the  tradesmen  and  others 
visiting  them  on  business  or  pleasure  with  or 
without  carriages,  but  the  appellant  is  not  under 
any  covenant  to  maintain  the  gates  or  the 
porter. 

Prior  to  the  commencement  of  the  buildings, 
applications  in  writing  had  been  made  to  uie 
London  County  Council  by  the  appellant  for  the 
sanction  of  that  council  to  the  formation  or 
laying  out  of  a  street  for  carriage  traffic  on  the 
site  in  question.  The  plans  annexed  to  such 
applications  did  not  show  any  gates  at  the  junc- 
tion with  the  Grove,  but  showed  a  through  com- 
munication witii  the  footway  upon  Parliament 
Hill,  and  such  sanction  was  refused  on  the  ground 
that  the  proposed  street  would  not  afford  direct 
communication  between  two  streets  formed  and 
laid  out  for  carriage  traffic,  and  no  sanction  had 
been  given  bv  the  respondents  to  the  formation  or 
laying  out  of  the  alleged  street  in  question. 

It  was  contended  on  behalf  of  the  respondents 
that  the  appellant  had,  under  the  circumstances 
aforesaid,  commenced  to  form  or  lay  out  a  street 
for  carriage  traffic  contrary  to  sect.  7  of  the  said 
Act,  and  that  the  case  was  governed  hj  Daw  v. 
London  County  Council  (62  L.  T.  Rep.  937).  It 
was  contended  on  behalf  of  the  appellant  that  he 
was  merely  forming  a  private  courtyard  or  a 
private  carriage  dnve  and  approach  to  the 
buildings  he  proposed  to  erect  upon  the  land,  and 
that  such  carriage  drive  and  approach  were  not 
intended  to  be  used  for  carriage  traffic  or  for 
foot  traffic  only  within  the  meaning  of  sect.  7  of 
the  Act  of  1894,  and  that  the  case  was  governed 
by  London  County  Council  v.  Davis  (64  L.  J. 
212,  M.  C.)  and  Carter  Wood  v.  Lor  don 
County  Cowncil  (73  L.  T.  Rep.  313 ;  64  L.  J.  276, 
M  C). 


Plans  of  the  alleged  streets  in  the  cases  relied 
on  by  the  appellant  and  respondents  respectively 
were  produced  before  the  justices  showing  that  in 
Davi8*8  case  the  alleged  street  was  200ft.  in  length, 
the  number  of  separate  buildings  on  it  two,  and 
the  area  of  land  Ir.  25p.,  that  in  Carter  Wood^s 
case  the  alleged  street  was  145ft.  in  length,  tibe 
number  of  buildings  on  it  three,  and  the  area  of 
land  Ir.  28p ,  and  that  in  Daw's  case  the  alleged 
street  was  710ft.  in  length,  the  number  of 
buildings  on  it  twelve  (since  increased  to  thirty- 
eight),  and  the  area  of  Ismd  3a.  3r.  2p. 

They  found,  as  a  fact,  that  the  carriage-way  in 
question  in  this  case  would,  when  formed,  be  a 
street,  and  held  that  the  appellant  had,  under  the 
circumstances,  commenced  to  form  and  lay  out  a 
street  for  carriage  traffic  within  the  meaning  of 
sect.  7  of  the  London  Building  Act  1894  They 
accordingly  convicted  the  appellant  of  the  offence 
alleged  in  the  information,  and  ordered  him  to  pay 
a  fine  of  20«.  with  5  guineas  for  costs. 

The  question  for  the  opinion  of  the  court  is, 
whether  or  not  they  were  right  in  so  holding.  If 
the  court  is  of  opinion  that  they  were  right,  their 
conviction  and  order  are  to  stand,  otherwise  ihev 
are  to  be  quashed,  or  the  court  is  to  make  such 
order  in  the  matter  as  to  them  shall  seem  meet. 

Macmorrany  Q.O.  {B,  Cunningham  Olen  with 
him)  for  the  appellant. — The  questions  in  tins 
case  arise  under  sects.  7  and  9  of  the  London 
Building  Act  1894  (57  &  58  Vict.  c.  ccxiii.)     Sub- 
sects.  3  and  4  of  sect.  9  are  the  cases  under  which 
this  might  come,  as  it  may  be  said  that  this 
so-called  street  is  not  open  at  both  ends,  and  does 
not   form    direct   communication   between    two 
streets.     It  has  first  to   be  seen  whether  this 
is  a    "street"  within   sect.  7,   and    then  if   it 
is  "for  carriage   traffic  or  foot  traffic."    It  is 
partlv  a  question  of  fact  and  partly  of  law  as 
was  laid  down  in  Beg,  v.  Fullford  (10  L.  T.  Bep. 
346).    Jn  that  case  it  was  decided  uiat  whether  a 
house  or  building  forms  part  of  a  street  within 
the  meaning  of  24  &  25  Yict.  c.  61,  s.  28  (the 
Local  Grovemment  Act   Amendment  Act)  is  a 
question  of  fact  for  a  jury.    Pollock,  C.B.  says : 
'*  Speaking    for   myself   only,    in    my    opinion, 
and  as  far  as  it  is  a  matter  of  law  on  which  it  is 
necessarv  to  give  a  direction  to  the  jury,  this  set 
of  detached  houses,  all  of  which  were  not  in  a  con- 
tinuous line  and  had  not  an  apparent  continuous 
line  was  not  a  street  within  the  meaning  of  the 
Act  in  question.'*     The  definition  of  the  word 
"  street  '*  is  given  in  sect.  5  (1)  of  the  Loudon 
Building  Act  1894.    This  ^proach  might  be  a 
street  for  certain  purposes  I  admit,  but  it  is  not 
within  the  section,  as  it  is  private.    It  is  not 
intended  for  public  carriage  trstffic,  and  the  section 
was  not  intended  to  apply  to  a  private  carriage- 
way to  a  private  house.    That  oeing  so,  it  can 
make  no  difference  that  the  carriage-way  in  ques- 
tion leads  to  several  private  houses.    It  does  not 
make  it  a  "street  for  carriage  traffic,"  which 
must  mean  a  street  for  public  carriage  traffic. 
That  contention  is  consistent  with  the  Metro- 
p(ditan  Board  of  Works  v.  Natham  (54  L.  T.  Rep. 
424),  where  artisans  dwellings  were  built  opening 
on  an  approach  100ft.  long  and  16ft.  wide  enterea 
from  a  street  by  a  gateway  over  which  one  of  the 
buildings  was  carried.      The  approach  did  not 
afford  communication  with  any  other  public  street, 
and  was  for  the  sole  use  and  convenience  of  the 
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tenants  of  the  dwellings  to  the  exclusion  of  the 
public,  It  was  there  held  that  the  approach  had 
not  been  laid  out  as  a  street  for  foot  traffic  only 
so  as  to  require  the  sanction  of  the  Metropolitan 
Board  of  Works  to  the  laying  oat  thereof. 
[BiOHAM,  J. — But  what  if  the  entrance  had  been 
a  mile  long  P  Lord  Russell,  C.J. — That  shows 
it  is  a  question  of  degree  in  each  case.]  The 
decision  in  Daw  ▼.  London  County  Council  (62 
L.  T.  Rep.  937),  however,  I  must  admit,  is  against 
my  contention,  for  there  the  appellants  were  the 
owners  of  a  road  which  had  t^n  laid  out  for 
building  as  a  street  for  the  purposes  of  carriage 
traffic,  but  had  not  been  dedicated  to  the  public. 
The  road  communicated  with  a  thoroughfare,  and 
at  the  entrance  certain  gates  had  been  erected 
to  exclude  the  public.  The  appellants  were  con- 
victed and  fined  for  having  laid  out  a  road  or 
way  for  building  as  a  street  for  the  purposes  of 
carriage  traffic  contrary  to  the  Metropolis  Manage- 
ment Acts,  and  this  decision  of  tbe  magistrate 
was  upheld  by  Lord  Coleridge,  C.J.  and  Matnew,  J. 
on  appeal.  In  London  County  Council  v.  Davis 
64  L.  J  212,  M.  C.)  a  space  or  passage  formed  for 
the  pui*pose  of  giving  access  to  artisans  dwellings 
from  a  public  street  was  held  not  necessarily  to  be 
a  street  for  foot  traffic  only  within  the  Metropolis 
Management  Amendment  Act  1882,  and  again  in 
Carter  Wood  v.  London  County  Council  (73  L.  T. 
Rep.  313)  the  quadrangle  of  flats,  which  was  closed 
by  iron  gates  at  the  entrance  which  was  for  the  con- 
venience of  the  tenants  of  the  flats  and  those 
visiting  them  with  or  without  carriages,  was  held 
not  to  be  a  "street  for  carriage  traffic  or  foot 
traffic"  within  sects.  7  and  8  of  the  London 
Building  Act  1894.  I  submit  that  the  view  taken 
in  all  these  cases  is  contrary  to  that  of  Daw  v. 
London  County  Council,  and  I  ask  the  court  to 
diffei*  from  that  decision. 

Avory  (Daldy  with  him)  for  the  London  County 
Council. — The  contention  of  the  other  side  prac- 
tically amounts  to  this,  that  the  erection  of 
fates  at  the  entrance  of  a  street  prevents  it 
ecoming  a  '*  street "  within  the  Act.  There 
are  two  points  which  may  be  considered  here, 
the  first,  the  fact  that  the  alleged  street  is 
not  open  to  the  public  does  not  prevent  it  from 
being  a  street  for  carriage  traffic,  and  the  second, 
that  if  here  there  is  evidence  upon  which  the 
magistrate  could  properly  hold  this  approach  to 
be  a  street,  then  it  is  a  question  of  fact  for  him, 
and  his  finding  should  not  be  disturbed.  In  Maude 
V.  Baildon  Local  Board  (48  L.  T.  Kep.  874 ;  10 
Q.  B.  Div.  394),  summary  proceedings  having  been 
taken  by  an  urban  authority  to  recover  under 
sect.  150  of  the  Public  Health  Act  1875  the 
expense  of  sewering,  &c.,  a  road  within  the  dis- 
trict which  was  not  a  highway  repairable  by  the 
inhabitants  at  large,  it  was  held  that  it  was  a 
question  of  fact  for  the  justices  to  determine 
whether  or  not  the  road  was  a  "  street "  within 
sect.  150  of  the  Act.  That  under  the  Metropolis 
Management  Act  1862,  s.  112,  the  expression 
"  new  street "  is  not  confined  to  streets  dedicated 
to  the  public,  is  dearly  shown  by 

Vestry  of  8t,  Mary,  Islington,  v.  Barrett,  30  L.  T. 
Bep.  11 ;  L.  Bep.  9  Q.  B.  278. 

In  sect.  9  (1)  the  words  "  carriage  traffic  "  are  only 
used  alone  for  the  purpose  of  cUstinguishing  the 
width  the  street  is  to  be.  In  sub-sect.  (2)  the 
width  for  "  foot  traffic  "  is  less.    I  submit  that  the 


reasoning  in  Daw  v.  London  County  Council  is 
sound,  and  that  Carter  Wood  v.  London  Couniy 
Cowndl  should  not  be  followed 

Macmorran,  Q.C.  in  reply. 

Dec,  21. — Lord  Rttbsbll,  C.J.  read  the  following 
written  judgment  of  the  court: — This  is  an 
appeal  against  the  decision  of  the  magistrates 
convictii^  the  appellant  upon  an  information 
charging  him  with  having  commenced  to  form 
and  lay  out  a  street  for  carriage  traffic  without 
having  first  obtained  the  sanction  of  the  council 
pursuant  to  the  7th  section  of  the  London  Build- 
ing Act  1894.  The  question  was  whether  the  car- 
riage-way proposed  to  be  formed  by  the  appellant 
would,  when  formed,  be  a  street  within  the  mean- 
ing of  sect.  7,  and  the  magistrates  found  that  it 
would.  The  facts  are  as  follows :  The  appeUant 
owns  some  3a.,  3r.,  and  39p.  of  land  adjoining  a 
public  carriage-way  called  the  Grove.  The  Grove 
communicates  by  a  carriage-way  15ft.  wide  with 
the  Highgate-road.  No  public  right  of  way  exists 
over  the  land  of  the  appellant,  and  the  only 
access  from  any  public  way  is  from  the  Grove. 
There  is  a  private  right  of  way  for  foot  passengers 
through  a  gateway  3ft.  in  width  in  the  boun&ry 
fence  at  Uie  back  of  the  land  on  to  a  public  foot- 
path in  Parliament-hill.  The  appellant  had 
originally  applied  to  the  respondents  for  their 
sanction  to  form  and  lay  out  a  street  for  carriage 
traffic  on  the  site  in  question.  It  was  intended 
that  the  street  should  run  from  the  Grove  through 
the  site  to,  and  to  communicate  with,  the  footway 
referred  to  upon  Parliament-hill.  As  a  carria^ 
way  it  would  have  been  a  cuZ  de  ea^i.  It  was  in- 
tended to  be  open  and  without  gate  or  barrier  at 
the  Grove  eno.  The  respond^ts  refused  their 
sanction  because  the  proposed  street  would  not 
afford  direct  communication  between  two  streets 
formed  and  laid  out  for  carriage  traffic.  Sect.  9  (4) 
of  the  Act  of  1894  gave  to  the  respondents  the 
right  to  refuse  their  sanction  in  such  a  case.  The 
appellanc  then  proceeded  with  the  plan  now  in 
question  without  seeking  the  sanction  of  the  re- 
spondents. Thac  plan  is  described  as  follows  in 
the  case  stated  by  the  magistrates.  It  is  proposed 
by  the  appeUant  to  remove  certain  old  buildings 
shown  on  the  plan,  and  to  lay  out  the  piece  of 
land  and  erect  new  buildings  thereon  in  the 
manner  shown  upon  the  plan  annexed  to  this  ca^e, 
that  is  to  say,  the  appellant  proposes  to  erect 
twenty  new  buildings  or  blocks  of  flats,  each  block 
containing  eight  flats,  of  which  sixteen  blocks 
will  be  erected  in  a  quadrangular  form  with 
an  ornamental  garden  in  the  centre  of  the  quad- 
rangle formed  by  such  blocks.  The  approach  to 
the  buildings  will  be  by  means  of  a  carriage-way 
from  the  Grove  running  round  the  garden,  and 
upon  each  side  of  such  carriage-way  between  the 
Grove  and  the  garden  will  be  erected  two  or  more 
of  the  said  blocks.  Each  of  the  blocks  will  have 
a  separate  entrance  from  the  carriage-way.  The 
approach  from  the  Grove  and  also  the  carriajse- 
way  around  the  ornamental  garden  will  be  40ft. 
in  width,  and  such  approach  and  carriage-way 
will  be  of  a  total  length  of  600ft.  The  draini«e 
plans  for  the  buildings  had  been  submitted  by  the 
appellant  to  the  vestry  of  St.  Paucras,  upon  which 
wero  shown  the  levels  of  a  sewer  it  was  proposed  to 
construct  running  along  and  round  the  carriage- 
way with  the  intended  levels  of  the  connecting 
dnuns  from  each  of  the  buildings.    The  plan  also 
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showed  the  position  of  the  manholes  and  gallies, 
similar  to  street  gallies,  which  it  was  intended  to 
constTact  in  connection  with  the  sewer,  and  the 
mode  in  which  it  was  intended  to  connect  the 
sewer  with  the  sewer  belonging  to  the  said  vestry 
in  the  Highgate-road ;  aad  also  showed  that  the 
carriage-way  would  be  formed  and  sewered  in  all 
respects  in  the  way  in  which  a  carriage-way  of  an 
ordinary  street  woold  be   formed  and    sewered. 
It  was  admitted,  however,  that  gallies  similar 
to  those  shown  on  the  plan  would  be  required 
for  draining  a  stable-yai*d  or  any  other  jard. 
The    apx>ellant  does   not   propose   to    dedicate 
any  rignt  of  way  to  the  use  oi  the  public  over 
the  piece  of  land,  but  intends  to  erect  gates  at 
the    entrance    to   the     approach,  and    to   keep 
a  porter  at  such  entrance  to  open  such  gates 
when  necessary  to  allow  persons  going  to  or  from 
any  of  the  said  flats  to  pass,  so  that  the  public  will 
not  be  entitled  to  enter  the  approach.    There  will 
be  no  entrance  or  exit  to  or  from  the  flats  into 
the  j)nblic  park  called  Parliament-hill,   and  the 
carnage- way  will  be  for  the  use  only  of  the  tenants 
of  the  flats  in  the  proposed  new  buildings  and  the 
tradesmen  and  others  visiting  them  on  business  or 
pleasure  with  or  without  carriages ;  but  the  appel- 
lant is  not  under  any  covenant  to  maintain  the 
gates  or  the  porter.    It  is  to  be  noted  that  it  is  not 
stated  that  the  appellant  is  under  any  legal  obliga- 
tion to  erect  or  to  maintain  the  gates,  or  to  keep  the 
porter.     It  is  to  be  further  noted  that,  if  without 
the  respondent's  sanction,  the  appellant  can  now 
do  what  is  proposed,  the  objects  intended  fo  be 
secured  b^  sect.  9  will  be  defeated.     Where  sanc- 
tion, as  in  this  case,  has  been  withheld  under 
sect.  9,  all  the  owner  would  have  ti>  do,  if  the 
appellant  is  right,  would  be  to  resort  to  such  a 
plan  as  the  present,  and  thus  reach  practically  the 
same  end  by  a  different  route.     It  seems  d^fsirable 
before  considering  the  sections  of  the  Act,  which 
apply  to  this  particular  case,  to  notice  the  general 
scope  of  the  Act.    It  involves  a  large  measure  of 
interference  with  the  righte  of  private  owners; 
they  cannot  do  what  they  like  witn  their  property. 
They  cannot  make  or  even  widen  streete  except  m 
conformity    with    the    provisions    of     the    Act 

iPart  2).  They  must  observe  certain  lines  of 
>uilding  frontage  (Part  3).  They  must  have  a  cer- 
tain specified  space  at  the  rear  of  the  domestic 
buildings  they  erect  (Part  5).  The  buildings 
constructed  must  be  built  in  conformity  with 
eertain  detailed  requiremente  as  to  height,  thick- 
ness of  walls,  openint{s,  and  so  forth  (Part  3). 
It  is  clear  that  this  legislation  materially  inter- 
feres with  the  action  of  owners  in  the  use  and 
disposition  of  their  property,  and  it  must  be 
assumed  that  this  nas  been  permitted  by  the 
Legislature  for  reasons  of  public  policy  affecting 
the  health,  safety,  and  convenience  of  the  public. 
The  qut'stion  in  this  case  turns  upon  the  true  con- 
struction of  sect.  7,  which  provides  that  before 
any  person  can  commence  to  form  or  lay  out  any 
street,  whether  for  carriage  tralfio  or  for  foot 
traffic,  he  must  obtain  the  sanction  of  the  respon- 
dente.  Would  the  way  which  the  appellant  has  com- 
menced to  lay  out  and  form  be,  when  formed,  a 
"street"  within  the  meaning  of  that  section? 
Unless  tbe  context  otherwise  requires,  the  inter- 
pretation section  (sect.  5)  shows  the  wide  meaning 
to  be  given  to  the  word  '*  street."  It  means  and 
includes  highway,  road,  bridge,  lane,  mewn,  foot- 
way,  square,    court,   alley,    passage  whether   a 


thoroughfare  or  not,  aud  also  a  part  of  any  of 
these.  No  description  can  be  wider.  Why,  then 
is  the  contemplated  way  not  a  street  P  It  is  not 
the  less  a  street  because,  after  proceeding  straight 
for  a  certain  distance,  it  is  continued  inside  or 
around  the  proposed  nquare,  for  *'  square  "  is  ex- 

fressly  mentioued  in  the  interpretation  section, 
t  was  admitted  in  argument,  and  it  seems  clear, 
that  it  is  not  less  a  street  because  it  is  intended 
to  be  used  as  a  private  wiy,  for  the  interpretation 
section  in  no  way  so  limite  street.    If  so,  it  is 
not  less  a  street  because  the  traffic  for  which  it  i» 
intended  is  limited  to  what  may  be  called  private' 
traffic  to  and  from  the  houses  to  be  built  along  ite 
course.    Indeed,  it  is  clear  from  the   wording  of 
the  interpretation  section  (sect.  5,  sub-secte.  o,  5) 
that  the  traffic  there  mentioned  includes  both 
public  and  private  traffic,  for  there  is  no  trace  of 
any  intended  limitation  to  the  former  of  these. 
No  doubt  the  controlling  word  in  the  5th  section 
is  *'  street."    It  does  not  follow  that  everything 
enumerated  in  the  iatorpretation  clause  is  a  street 
for  all  purposes  aud  in  all  circumst  mces  within 
the  meaning  of  the  Act.    For  example,  the  diive 
to  a  private  house  is  not  a  street,  nor  an  approach 
by  a  courtyard  to  one  or  two  blocks  of  buddings 
or  houses  (see  sect.  8).    Nor  is  a  bridge  a  street 
unless  it  is,  or  may  be,  a  link  in,  or  continuation  of,  a 
street.    There  is  involved  in  the  idea  of  street  the 
presence  of  houses  or  buildings  more  or  less  con- 
tinuous, and  in  greater  or  less  proximity  to  one 
another  alout^  it :  (Beg.  v.  Fidlford,  10  L.  T.  Bep. 
346).    But  this  description  is  not  complete  or 
exhaustive  for  the  purposes  of  the  Act  in  question. 
Sect.  8  (which  it  is  not  easy  to  construe)  would 
seem  to  treat  as  the  commencement  of  a  street, 
amongnt  other  things,  the  mere  farming  of  the 
foundations  of  a  house  in  such  a  manner  and  po- 
sition that    it  might   become  one  of  three  or 
more  houses  abutting  on  or  erected  beside  land 
on  which  a  street  might  thereafter  be  laid  out. 
But  the  facte  of  this  case  present  no  difficulty. 
Taking  the  broad  description  of  what  a  street  is, 
as  expressed  in  the  judgment  in  Beg,  v.  FiiUford,  we 
think  that  what  the  appellant  here  began  to  lay  out 
was  a  street  even  within  that  description.    I  have 
already  dealt  with  the  contention  that  because  it 
was   intended  for  private  and  not  for  general 
public  traffic  the  way  or  road  in  question  was  not 
a  street.     What  remains  P    The  appellant  began 
to  lay  out  and  form  a  road,  in  part  straight,  in- 
tendmg  to  build  houses  or  blocks  of  buildings  on 
each  side  of  that  straight  part  and  facing  into  it, 
which  road  ran    into  a  square  and    formed  a 
boundary  of  such  square,  round  which  again  it 
was  intended  to  build  a  continuous  line  of  nouses 
f  aoing  into  the  square,  the  length  of  the  entire 
road  being  600ft.     We  are  clearly  of  opinion  that, 
in  these  circumstances,  the  appellant  had  com- 
menced to  form  and  lay  out  a  street  within  the 
meaning  of  sect.  7,  and  as  he  did  so  without 
having  obtained  the  sanction  of  the  respondents 
he  committed  the  offence  of  which  he  has  been 
convicted.    We  think  that  the  magisti'ates  would 
have  decided  wrongly  had  they  decided  differently. 
The  appeal  will  therefore  be  dismissed  with  costs. 
We  have  examined,  but  do  not  thiuk  it  necessary 
to  refer  to,  the  cases  cited  during  the  argument. 
Each  case  depends  on  ite  particular  circumstances. 
It  is,  indeed,  worth  noticing  that  the  question  of 
street  or  no  street  is  uniformly  treated  in  these 
cases  as  largely  a  question  of  fact.   The  decisions. 


406 


MAGISTEATES'  OASES. 


Ob.  Gas.  Bes.] 


Beo.  v.  Nbat. 


[Ob.  Oab.  Bks. 


except  in  the  case  of  CarterWood  v.  London  County 
Council  (73  L.  T.  Bep.  313)  uphold  the  views 
taken  by  the  ma^strates,  and  in  our  opinion  that 
case  was  wrongly  decided.       ^^^  dumiued. 

Solicitors  for  the  appellant,  Newman,  Paynier, 
and  Co. 

Solicitor  for  the  respondent,  W.  A.  Blcudand. 


CBOWV  CASES  BSSSBVSB. 


Saturday,  Dec.  16, 181^. 

(Before  Lord  Bubsbll,  C.J.,  Wills,  Wbight, 
Dablinq,  and  Channell,  JJ.) 

Beg.  v.  Neat,  (a) 

Larceny  —  Beneficial  owner — Co-owner  —  One  of 
two  or  more  beneficial  owners— Misapvropria 
tion    of  fund   &v  person   interested  tkerein — 
31  <J^  32  Vict.  c.  116,  s  1. 

Any  person  who  has  an  interest  in  a  sum  of  money 
is  a  *'  henefi^al  owner  **  within  the  meaning  of 
the  Larceny  Act  1868  (31  &  32  Vict.  e.  116),  s.  1. 
Where  then  a  number  of  persons  have  a  right  to 
have  a  fund  applied  to  the  extinction  of  their 
liability  under  a  gua/rantee,  these  persons  are  all 
"  beneficial  owners,"  and  any  one  of  them  who 
misappropriates  the  fund  to  his  own  use  may  be 
properly  convicted  of  stealing  it, 

A,  was  a  member  and  acted  <u  the  secretary  of  a 
com/mittee  which  had  guaranteed  the  expenses  of 
an  entertainment.  Me  in  the  discharge  of  his 
duty  obtained  possession  of  the  entrance  m^meys, 
and  paid  the  amount  into  the  banking  account 
of  one  B,  Subsequently,  by  means  of  false 
representaiions,  he  obtained  a  cheque  for  the 
amrount  from  B.,  ccuhed  it,  and  absconded  with 
the  proceeds. 

Held,  that  he  was  properly  convicted  under 
31  &  32  Vict,  c,  116,  s.  1,  of  stealing  moneys 
of  which  he  with  others  was  the  beneficial  owner. 

Held,  also,  that  a  count  in  the  indictment  which 
charged  that  A.  had  stolen  the  moneys  of  the 
members  of  the  committee  was  bad. 

This  case,  stated  by  Wills,  J.  at  the  Maidstone 
Assizes,  was  as  follows : — 

Frank  Neat  has  been  tried  and  convicted  before 
me  at  Maidstone  Assizes  on  the  29th  Nov.  1899 
on  an  indictment  containing  two  counts  alleging  : 
(1)  That  the  prisoner  being  a  beneficial  owner 
with  H.  E.  Millen  and  others  of  certain  moneys, 
to  wit,  194Z.  48.  8(2.,  whilst  he  was  such  beneficial 
owner  feloniously  stole  the  said  monevs  then 
belonging  to  such  beneficial  owners  as  aforesaid, 
against  the  form  of  the  statute,  &c. :  (see  31  &  32 
Vict.  c.  116,  8.  1).  (2)  That  the  prisoner  felo- 
niously stole  194Z.  4$,  Sd.  of  the  moneys  of  H.  E. 
Millen  and  others,  against  the  form  of  the  statute, 
Ac. 

In  Aug.  1897  a  fete  was  held  under  the  direction 
of  what  was  called*  an  amalgamated  committee 
(•.onsistin^  of  thirty  persons.  Two  of  them  were 
»ppointed  by  each  of  fifteen  registered  friendly 
societies. 

The  committee  of  each  of  the  fifteen  societies 
t^uaranteed  3{.  towards  the  expenses.  Tickets 
^  ere  sold  to  any  persons  who  would  buy  them. 
Programmes   also   were    sold,    and   there   were 

(«}  Beported  by  A.  A.  Bbthunk,  Esq.,  Bftrrister-at-Law. 


TariouB  matters  for  which  on  the  ground  money 
was  taken,  as  for  refreshments,  care  of  bicycles, 
and  the  like. 

The  amalgamated  committee  (hereinafter  called 
the  fete  committee)  ordered  the  various  items  of 
expenditure  in  respect  of  the  fete,  engaged  and 
paid  the  band,  ordered  the  printing,  advertising, 
and  so  forth.  They  received  the  proceeds,  and  St 
the  close  of  the  fete  were  in  the  posseesion  of  a 
sum  of  upwards  of  200Z. 

Millen  named  in  the  indictment  and  the  pri- 
soner were  both  members  of  the  committee,  the 
prisoner  being  one  of  the  two  appointed  by  the 
committee  of  the  Loyal  Providence  Lodge  of  Odd 
Fellows,  and  Millen  one  of  the  two  appointed  by 
the  Anglo-Saxon  Lodge  of  the  same  order.  Millen 
was  also  the  treasurer  and  the  prisoner  was  also 
the  secretary  of  the/ei^  committee. 

Neither  of  them  had  any  banking  account 
Millen  was  going  from  home,  and  did  not  wish  to 
have  so  large  a  sum  left  in  his  house,  and  he 
asked  the  prisoner  if  he  had  a  banking  account 
The  prisoner  had  none,  but  proposed  that  they 
should  ask  one  Cordixiff,  an  aavertising  agent 
who  had  advertised  the/e^6  for  the  committee,  to 
allow  t^e  money  to  be  paid  into  his  banking 
account,  for  the  use  of  the  committee.  Cordinf^ 
assented*  Millen  thereupon  handed  2101.  17s.  2d, 
to  the  prisoner,  who  handed  it  to  Oordine,  who 
paid  it  into  his  own  banking  account.  The  pri- 
soner procured  from  Cording  a  cheque  for 
16{.  28.  od.  for  an  account  due  to  one  Jewiy  in 
respect  of  advertisements.  This  account  he  pai^. 
He  thus  procured  from  Cording  152.  in  cash  and 
two  cheques  of  1002.  and  892.  48.,  supposed  to 
represent  the  balance  of  the  2102.  178.  2d.,  al- 
leging that  the  money  was  wanted  for  the  pur- 
poses of  tJie  committee.  By  mistake  Cording 
paid  him  about  102.  above  the  balance  of  the  sum 
deposited  with  him. 

The  prisoner  paid  Cording  a  small  account  for 
advertisements,  but  absconded  with  the  balance  of 
about  1802.,  and  avoided  apprehension  for  more 
than  two  years. 

The  whole  of  the  societies  by  whose  committees 
the  members  of  the /^te  committee  were  apfl6inted 
were  registered  friendly  societies.  The  provision 
of  the  fete,  however,  was  entirely  outside  the  pur- 
poses of  the  societies,  and  they  were  all  aware  of 
this  and  acted  upon  that  view. 

Such  fetes  were  held  from  time  to  time,  and  an 
established  practice  had  grown  up  with  respect  to 
them. 

Each  of  the  fifteen  societies  had  its  banking 
account,  and  only  one  account.  The  funds  which 
properly  belonged  to  the  sodety,  and  the  applica- 
tion of  which  was  provided  for  by  its  registered 
rules,  were  paid  into  that  account,  and  were 
regularly  dealt  with  in  the  books  of  account  of 
the  society.  But  into  the  same  account  were  pud 
other  moneys  forming  what  was  called  the  "  inci- 
dental fund,"  of  which  a  separate  account  was 
kept  by  each  society.  This  incidental  fund  had 
no  legal  relation  to  the  society,  and  the  money 
was  only  paid  into  the  society's  banking  account 
for  convenience.  It  was  used  only  for  the  purpose 
of  providing  entertainments,  such  as  concerts  and 
fetes,  in  which  the  members  of  the  society  were 
interested.  These  might  be  either  concerts,  &c, 
for  members  of  the  particular  society,  or  such 
entertainments  as  the  fete  now  in  question,  in 
1  which  other  societies  joined,  and  the  entertidn- 
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meotB  were  sometimes  merely  for  the  purposes  of 
personal  enjoyment,  sometimes  in  iiia  of  some 
charitable  object.  Out  of  this  incidental  fund 
was  paid  the  committee's  contribution  to  the 
guarantee  fond  of  a  fete  committee.  Into  it  whh 
paid  any  share  of  profits  received  from  &fete  codi- 
mittee,  and  out  of  it  was  defrayed  any  propt>r. 
tionate  sum  due  from  the  society's  committee  'U 
respect  of  any  loss  incurred  by  holding  an  amal- 
gamated/e^. 

In  the  administration  of  this  fund  the  com- 
mittee of  the  i-ociety  acted,  not  on  behalf  of  the 
registered  society,  which  all  concerned  were  aware 
could  not  sanction  any  such  enterprise  or  expen- 
diture, but  as  the  managing  body  ad  hoc  for  the 
members  of  the  particular  society,  and  it  was  en- 
tirely in  the  bands  of  the  members  of  the  society 
meeting  for  that  purpose  to  say  how  the  inci- 
dental fund  should  be  applied,  though  in  practice 
it  nerer  was  applied  except  for  the  purposes  I  have 
mentioned,  ana  it  was  undoubtedly  the  general 
understanding  that  the  incidental  fund  of  each 
society  should  be  applied,  under  the  control  of  tue 
members  generally,  to  the  provision  of  entertaia- 
ments  of  the  character  above  mentioned. 

Bat  for  the  misappropriation  of  the  money 
taken  by  the  prisoner  there  would  have  been  in 
the  present  instance  a  considerable  surplus  divi. 
Bible  amongst  the  fifteen  contributing  groups 
above  descrioed. 

It  was  objected  by  Mr.  Hohler,  of  counsel  for 
the  prisoner,  that  there  w««re  no  persons  wlio, 
together  with  the  prisoner,  were  the  beneficial 
owners  of  the  money  in  qnestion. 

Sect  1  of  31  &  32  Yict.,  upon  which  the  indict- 
ment is  baaed,  is,  so  far  as  is  material,  as 
follows : 

If  any  person  being  one  of  two  or  more  benefloial 
owners  of  any  money  shall  steal  or  embezzle  any  saoh 
money  belonging  to  snoh  joint  benefloial  owners,  every 
inoh  peraon  shall  be  liable  to  be  dealt  with,  tried,  oon- 
yioted,  and  punished  for  the  same  as  if  such  person  bad 
not  been  one  of  snoh  beneficial  owners. 

I  was  of  opinion  that  the  term  "beneficial 
owner*'  was  not  a  technical  one,  and  ought  to 
receive  a  liberal  construction,  and  that  either  the 
members  of  the  fete  committee  of  whom  the 
prisoner  was  one  or  the  whole  of  the  members  of 
the  fifteen  societies  (of  whom  also  the  prisoner 
was  one)  or  both  had  an  interest  in  the  fund 
of  a  character  which  made  them  "beneficial 
owners"  within  the  meaning  of  31  &  32  Yict. 
c.  116,  B.  1. 

As  to  the  second  count,  I  told  the  jury  that 
there  was  evidence  upon  which  they  might  find 
the  prisoner  guilty  of  larceny  as  a  bailee.  I  was, 
however,  under  the  impression  that  the  property 
wB^b  laid  as  that  of  Gording.  I  do  not  think  that 
a  man  can  be  said  to  be  a  bailee  when  he  is  one  of 
the  bailors,  and  probably  the  only  question  in 
reference  to  this  count  is  whether  the  words  of 
the  statute,  that  he  shall  be  **  liable  to  be  dealt 
with,  tried,  convicted,  and  punished  as  if  he 
had  not  been  one  of  the  beneficial  owners,"  render 
him  liable  to  be  indicted  in  the  manner  above  set 
forth. 

The  prisoner  was  convicted,  and  separate 
judgments  have  been  entered  upon  each  count. 
He  was  sentenced  to  eight  months'  imprisonment 
in  the  second  division,  and  is  undergoing  that 
sentence. 


The  question  for  the  decision  of  the  court  is 
whether  the  conviction  can  be  sustained  under 
either  or  both  of  the  counts  in  the  indictment. 

Alfbbd  Wills,  Maidstone, 
4th  Dec.  1899. 

Hohler  for  the  prisoner. — There  wei-e  no  bene- 
ficial owners  of  the  fund.  The  members  of  the 
committee  could  derive  no  benefit  from  the  fund ; 
they  cannot  therefore  be  said  to  be  "beneficial 
owners." 

The  Crown  was  not  represented. 

Lord  Bttssbll,  C.J. — In  this  case  we  have  to 
deal  with  only  one  point,  and  I  wish  to  make  it 
dear  that  we  are  dealing  only  with  the  point 
raised  at  the  trial,  which  was  this :  *'  It  was  objected 
bv  Mr.  Hohler,  of  counsel  for  the  prisoner,  that 
there  were  no  persons  who,  together  with  the 
prisoner,  were  the  beneficial  owners  of  the  pro- 
perty in  question.'*  There  were,  it  appears,  fifteen 
sccieties  which  combined  for  the  purposes  of  the 
fete,  and  the  committee  of  each  of  the  societies 
guaranteed  a  sum  of  3^  This  was  not  a  guarantee 
by  the  society,  but  the  personal  guarantee  of  the 
members  of  the  committee,  and  it  formed  a  fund 
to  be  applied  to  purposes  outside  those  for  which 
the  soci*-ty  was  constituted.  The  societies  then 
formed  a  committee  with  a  treasurer,  and  the 
committee  made  the  necessary  arrangements,  and 
appointed  a  person  to  receive  the  entrance  moneys. 
In  the  Odse  of  one  of  these  entertainments,  after 
discharging  the  expenses  the  balance  would  be 
distributed  amongst  the  societies  and  go,  not  into 
the  ordinary  funds,  but  into  a  separate  fund. 
Here  the  moneys  amounted  to  a  not  inconsiderable 
sum,  which  was  paid  over  to  one  Cording,  and 
subsequentiy  obtained  by  the  prisoner  from 
Cording  by  means  of  false  representations.  We 
are  not  concerned  to  say  that  this  was  not  steal- 
ing, nor  obtaining  money  by  false  pretences. 
That  point  was  not  raised  at  the  tnaJ.  The 
statute  31  &  32  Yict.  c.  116,  s.  1,  enacts  that  if 
any  person  being  a  member  of  any  co-partnership 
or  being  one  of  two  or  more  beneficial  owners  of 
any  money  shall  steal  or  embezzle  such  money, 
he  shall  be  liable  to  be  dealt  with,  tried,  convicted, 
and  punished  as  if  he  was  not  a  member  of  such 
co-partnership  or  one  of  such  beneficial  owners. 
The  question  we  have  to  consider  is  whether  this 
is  a  sum  in  which  persons  with  the  prisoner  are 
beneficial  owners.  The  statute  was  mtended  to 
get  rid  of  the  subtleties  and  difficulties  which  had 
arisen  when  a  person  was  guilty  of  malversation 
of  moneys  in  which  he  had  a  joint  interest.  In 
my  judgment,  Millen,  the  treasurer,  and  the  other 
members  of  tiie  committee  did  have  a  benefieial 
interest  in  these  moneys.  They  had  such  an  in- 
terest  because  they  were  entitled  to  see  it  dis- 
tributed in  discharge  of  their  liability  under  their 
guarantee.  But  in  any  case  there  must  have  been 
beneficial  owners  somewhere.  The  indictment 
was  therefore  right  on  the  first  count.  As  to  the 
second  count,  the  property  was  in  that  count  laid 
in  Millen  and  others,  and  that  count  is  therefore 
bad  and  must  be  quashed.  The  result  is  that  the 
conviction  on  the  first  count  is  affirmed,  and  that 
on  the  second  count  is  quashed. 

Wills,  J. — I  am  of  the  same  opinion.  It  is  to 
be  observed  that  the  word  "  indicted  "  is  omitted 
from  the  section,  showing  that  an  indictment 
which  would  bring  the  prisoner  within  the  words 
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of  the  section  would  be  snfficient.  "  Beneficial 
owner  "  is  not  a  term  of  art,  but  a  popular  expres- 
sion. The  prisoner  and  Millen  were  not  the  eole 
beneficial  owners ;  the  person  who  could  control  its 
distribution  was  also  a  beneficial  owner.  As  to 
the  second  count,  I  agree  that  the  conviction  on  it 
cannot  be  sustained. 

Wbight,  J. — ^I  entirely  agree.  With  regard  to 
the  second  count,  it  teems  to  me  that  the  facts 
stated  show  that  the  offence  did  not  amount  to 
larceny.  Immediately  the  money  was  paid  into 
the  bank  it  became  the  property  of  the  bankers, 
and  the  prisoner  obtained  from  the  bankers  both 
property  and  possession  without  any  such  decep- 
tion on  his  part  as  would  vitiate  their  consent. 
The  crime  appears  to  me  to  have  been  obtaining 
a  cheque  from  Cording  by  false  pretences. 

Dablino  and  Channbll,  JJ.  concurred. 

Conviction  on  first  cowit  affirmed. 

Solicitor  for  the  prisoner,  Q,  Brachery  Maidstone. 


HOUSE    OF   LOBB8. 


Thursday,  Nov.  30,  1899. 

{Before    the   Lobd    Chancbllob    (Halsbury), 
Lords  Macnaghtbn  and  Bobbbtson. 

Hampton  Ubban  Distbict  Council  v.  South- 

WABK  AND  VaUXHALL  WaTBB  COMPANY,  (a) 

on  appbal  fbom  thb  coubt  of  appbal  in 

BNGLAND. 

Rates  —  Reservoir  —  Assessme^it — "  Land  covered 
with  water  "-—Puhlic  Health  Act  1875  (38  &  39 
Vict  c.  55),  s.  211,  subs.  1  (&). 

A  water  company  constructed  a  large  artifi>cial 
reservoir  for  the  purpose  of  storing  water.  The 
bed  of  the  reservoir  was  composed  of  a  thick 
layer  of  concrete  in  an  artificial  excavation  in 
the  earth,  and  it  was  surrounded  by  an  embank' 
ment  lined  with  concrete,  which  rose  above  the 
natural  level  of  the  ground  and  retained  the 
water. 

Meld  (affirming  the  judgment  of  the  court  below), 
that  the  reservoir  was  "land  covered  with 
water**  within  the  meaning  of  sect.  211,  sub- 
sect.  1  (6)  of  the  Public  Health  Act  1875,  and 
was  consequently  rateable  at  one-fourth  part 
only  of  the  net  annual  value. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  4ppeal  (Smith,  Bigby,  and  Collins, 
L. JJ.),  reported  19  Mag.  Cas.  49 ;  80  L.  T.  Bep.  1 ; 
(1899)  1  Q.  B.  273,  affirming  a  judgment  of  the 
Divisional  Court  (Wright  and  Darling,  JJ.),  re- 
ported 18  Ma^.  Cas.  466 ;  78  L.  T.  Bep.  420,  upon 
a  case  stated  by  justices  on  an  application  to  en- 
force payment  of  a  ^neral  district  rate  by  a  water 
company  under  the  Public  Health  Act  18/5,  s.  256. 
Tne  respondents  were  the  occupiers  of  a  reser- 
yoir  within  the  district  of  the  appellants  in 
respect  of  which  certain  general  district  rates  had 
been  levied  on  the  respondents  as  occupiers,  pur- 
suant to  sect.  211  of  the  Public  Health  Act  1875, 
and  the  question  was  whether,  according  to  the 
true  construction  of  the  section,  the  respondents 
were  liable  to  be  assessed  on  the  full  net  value  of 
the  reservoir,  as  ascertained  by  the  valuation  list 
for  the  time  being  in  force,  or  to  be  assessed  in 

(a)  Beported  by  0.  E.  Maldim,  Eaq.,  Barrister-ftt-Law. 


respect  of  the  same  in  the  proportion  of  one- 
fourth  part  only  of  such  annueJ  va)ue. 

The  Public  Health  Act  1875,  s.  211,  after  pro- 
viding for  the  makiug  and  levyins  of  general 
district  rates  on  the  occupier  of  all  kinds  of  pro- 
perty for  the  time  being  by  law  assessable  to  any 
rate  for  the  relief  of  the  poor,  enacts  : 

Sub-sect.  1.  (b)  The  .  .  .  ooonpier  of  any  land 
covered  with  water  or  used  only  as  a  oanal  or  towing 
path  for  the  same  .  .  .  shall  be  asaeseed  in  respect 
of  the  same  in  the  proportion  of  one-fonrth  part  only  of 
snch  net  annual  value  thereof. 

The  court  of  summary  jurisdiction  ordered 
that  the  respondents  should  pay  to  the  appellants 
the  sum  of  v?l.  and  402.  Ss.  4a.,  as  in  respect  of  the 
full  net  annual  value  of  that  part  of  the  reservoir 
situate  within  the  district  of  the  appellants. 

The  respondents  applied  to  the  court  to  state 
a  special  case  for  the  opinion  of  a  divisional  court 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  reservoir  is  or  is  not  '*land 
covered  with  water"  within  the  meaning  of 
sect.  211,  sub-sect.  1  (&)  of  the  Public  Health  Act 
1875.  (2)  Whether  the  appellants  (the  now  re- 
spondents) ought  to  be  rated  in  respect  thereof 
under  the  said  section  in  proportion  of  one- 
fonrth  part  only  of  the  net  annual  value  of  the 
said  reservoir  or  upon  the  full  net  annual  value 
thereof. 

The  Divisional  Court  held  that  the  case  was 
covered  by  the  previous  decisions  in  the  cases  of 
Reg.  V.  Birmingham  Waterworks  Company  (4 
L.  T.  Bep  242 ;  1  B.  &  S.  84) ;  NewwH  Dock 
Company  v.  Newport  Local  Board  (6  L.  T.  Bep. 
656 ;  2  B.  &  S.  708) ;  and  East  London  Water- 
works  Company  v.  Leyton  Sewer  Authority 
(L.  Bep.  6  Q.  B.  699),  and  decided  in  favour  of 
the  water  company,  and  their  judgment  was 
affirmed  as  above-mentioned. 

Sir  E.  Clarke,  Q.C.  and  H  Courthope  Munroe 
appeared  for  the  appellants,  and  contended  that 
the  cases  relied  upon  were  decided  upon  statutes 
earlier  than  the  Act  of  1875,  and,  if  they  governed 
the  construction  of  that  Act,  were  wrongly  de- 
cided, and  should  be  overruled.  The  exception 
in  the  sub- section  applies  to  land  naturally 
covei^d  with  water,  not  to  an  artificial  erection 
such  as  this  is. 

Cripps,  Q.C.  and  Ryde,  who  appeared  for  the 
responaentn,  were  not  called  upon  to  address  their 
Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Chancellob  (Halsbury):  My 
Lords :  I  think  that  if  one  applies  oneself  to 
the  particular  matter,  and  only  to  the  particular 
matter  which  your  Lordships  have  to  decide  in 
this  appeal,  it  seems  to  me  that  the  Question, 
whether  asked  in  a  court  of  law  or  in  tne  most 
popular  assembly  in  the  world,  must  come  to  this : 
Is  a  reservoir  "  land  covered  with  water  P"  1  think 
it  is,  and  I  have  heard  nothing  which  induces  me 
to  suppose  that  the  Legislature  used  that  phrase 
in  any  other  or  different  sense  from  that  in  which 
I  should  understand  it  as  one  of  the  ordinaiy 
subjects  of  the  Queen  using  his  own  mother 
tongue  in  the  ordinary  sense.  This  is  "land 
covered  with  water,*'  and  it  seems  to  me  that  it 
would  be  a  very  extraordinary  thing  indeed,  if, 
after  the  use  of  this  language  in  this  sense,  not  for 
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thirty-eight  years  only,  but  ever  since  the  earlier 
period  from  which  this  phrase  was  derived,  one 
was  to  find  out  some  new  and  extraordinary  mode 
of  construing  these  words,  which  would  prevent  it 
from  being  what  it  is.  It  is  land  covered  with 
water.  Aiid  it  is  a  remarkable  thing  tiiat  when 
it  was  put  to  the  learned  counsel  more  than  once : 
If  a  reservoir  is  not  land  covered  with  water,  what 
is  it  ?  I  heard  no  other  reply  to  that  question  than 
the  statemeot  that  it  is  a  reservoir.  It  is  manifest 
that  what  it  is  attempted  to  do  here  is  to  put  into 
the  language  of  the  statute  by  construction  words 
which  are  not  there.  The  only  other  meaning 
alternative  to  that  given  to  it  by  the  Oourt^3 
Appeal,  is  that  you  must  put  into  the  statute  by 
construction  some  such  words  as  "  land  covered 
with  water,  which  is  not  made  laud  covered 
with  water  by  an  artificial  construction,''  or  some 
words  to  that  purport  and  effect.  What  founda- 
tion there  is  xor  taking  that  liberty  with  the 
language  of  the  Legislature  and  putting  into  the 
statute  words  which  are  not  there  I  am  wholly 
unable  to  understand.  I  confess  that  the  thing 
which  puzzles  me  most  about  this  case  is  the 
doabts  which  appear  to  have  been  entertained  by 
the  two  learned  judges  below,  Wright  and 
Darling,  JJ.  I  have  not  the  least  notion  what 
they  mean.  To  my  mind,  the  language  of  the 
statute  is  extremely  clear,  and  is  not  susceptible 
of  any  other  meaning  than  that  which  has  been 
put  upon  it  by  the  Court  of  Appeal.  The  one  point 
which  occurred  to  me  as  susceptible  of  doubt  was 
the  words  which  follow,  and  which  Bigby,  L. J.  has 
xsommented  upon  :  "  Or  used  only  as  a  canal  or 
towing  path.^  At  first  sight  that  would  seem 
curious  no  doubt.  If  "  land  covered  with  water"  was 
enough,  why  should  they  have  put  in  tiie  word 
"  caiual "  too  P  And  if  the  words  **  towing  path  " 
had  not  been  added,  I  should  have  thought  it 
really  was  curious ;  but  I  think  that  the  explana- 
tion which  has  been  given  is  quite  satisfactory. 
The  thing  which  was  to  be  rated  was  the  adven- 
ture, the  whole  constonaction ;  and  if  the  Legisla- 
ture had  not  put  in  these  words,  this  question 
upon  the  rating  would  have  arisen  :  you  have  got 
to  rate  the  caiud  itself,  that  is  to  say,  that  part 
of  the  earth  on  which  the  water  rests,  at  one  rate, 
and  the  towing  path  which  is  only  ancillary  to  it, 
and  is  only  useful  as  makine  part  of  the  artificial 
construction  by  which  the  adventure  of  the  com- 
pany is  carried  on  at  a  different  rate.  Therefore 
for  these  very  obvious  reasons  the  Legislature 
have  not  contented  themselves  by  simply  abiding 
by  tbe  phrase  "land  covered  with  water,"  but 
have  added  to  it "  canal  or  towing  path  for  the 
same."  I  am  wholly  unable  to  understand  on 
what  ground  we  are  asked  to  disturb  or  throw  any 
doubt  upon  the  construction  of  tiiese  words 
which  has  prevailed  for  a  very  considerable  period. 
Speaking  lor  myself,  I  must  say  that  I  should 
f  del  ver^  gi'^e^t  hesitation  upon  such  a  question  in 
attempting  to  overrule  the  judcnnents  of  the 
learned  judges  in  the  cases  which  have  been  cited 
to  us  in  the  Court  of  Queen's  Bench.  That  was 
peculiarly  the  court  in  which  rating  cases  were 
decided,  and  very  often  decided  under  circum- 
stances in  which  there  was  no  appeal ;  so  that  in 
many  cases  the  decisions  there  were  final.  And  three 
of  thoee  learned  judges  were  judges  of  Yerj  great 
•eminence,  and  specisJly  familiar  with  questions  of 
rating.  I  desire  to  say  no  more.  I  think  that  Uiis 
•case  IS  abundantly  clear.    In  my  opinion,  your 
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Loi'dships  ought  to  dismiss  the  appeal  with  costs, 
and  I  move  accordingly. 

Lord  MACNAaHTBN.— My  Lords,  I  entirely 
concur. 

Lord  BoBBBTSON. — My  Lords,  I  think  this  an 
extremely  clear  case,  and  I  also  concur  in  the  judg- 
ment which  has  been  moved. 

Order  appealed  from  affirmed,  and  appeal 
dUmiesed  with  costs. 

Solicitors  for  the  appellants,  Kent  and  Son. 
Solicitors  for  the  respondents,  Lanfea/r,  Tanner, 
and  Lanfea/r, 


May  9, 12,  16,  Jwne  12, 13,  26,  amd  Dec,  15, 1899. 

(Before  Lords  Macnaghtek,  Mobbis,  and 

Davet.)  (a) 

Sombbsbtshibb  Dbainaob  Commissiokbbs  v. 

COBPOBATIOK  OF  BBIDGWATEB.  (h) 

ON  APPEAL  FBOM  THE  COUBT  OF  APPEAL  IN 

ENGLAND. 


Setoers — Drainaae — Bdght  to  poUute  toatereovret 
—40  &  41  Viet,  c,  xxxvi.,  s.  134. 

A  private  Act  of  Parliament  enacted  that  ^  Nq 
person  shall  without  the  consent  of  the  corrymis- 
sioners  .  .  .  open  any  new  drain  or  other 
work  into  any  of  the  drainage  works  of  the 
commiesioners  .  .  .  and  no  person  shaXl 
cause  any  filthy  or  unwholesome  water,  or  wash- 
ings  of  manufactories  or  mines,  or  other  foul  or 
poisonous  liquid  to  flow  into  any  watercourse 
within  the  jurisdiction  of  the  commissioners,**  and 
imposed  penalties  for  the  violation  of  the  prohu 
bitions.  The  section  contained  a  proviso  that 
"  This  section  shall  not  apply  to  any  person 
having  a  legal  right  to  cause  such  water,  wash* 
ing,  or  liquid  as  aforesaid  to  Jlow  into  any 
existing  river,  stream,  or  watercourse." 

Before  and  at  the  time  of  the  passing  of  the  Act  the 
sewage  of  a  town  flowed  into  a  tidal  river  within 
the  jurisdiction  of  the  com/missioners.  The  urban 
sanitary  authority  proposed  to  remodel  their 
system  of  drainage,  ana  to  make  a  new  outfall 
into  the  river,  in  place  of  those  previously 
existing. 

Held  {offirrMng  the  judgment  of  the  court  helow), 
that,  assuming  the  tidm  river  to  be  a  watercourse 
within  the  meaning  of  the  Act,  the  case  fell  within 
the  ahove-Tnentionea  proviso,  and  thai  the  com* 
missioners  had  no  power  to  prevent  the  carrying 
out  of  the  new  drainage  works.  The  exemption 
in  tne  proviso  is  not  to  be  restricted  to  the  precise 
amotmi  or  manner  of  pollution  going  on  at  the 
tims  of  the  passing  of  the  Act. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lmdley,  M.B.,  Bigby  and  Williams, 
L.JJ.)  delivered  in  April  1898,  who  had  reversed 
a  judgment  of  Bomer,  J.  delivered  in  Nov.  1897. 

The  action  was  brought  by  the  appellants,  who 
were  commissioners  constituted  by  the  Somerset- 
shire Drainage  Act  1877  (40  &  41  Yict.  c.  xxxvi.) 
against  the  respondents,  who  were  the  urban 
sanitary  authority  for  the  town  of  Bridgwater, 

(a)  The  Lord  Chanoellor  (Halsbnry)  and  Lords  Watson 
and  Shand  were  present  dnring  the  argr^unents.  Lord 
Watson  died  on  Sept.  14,  and  tiie  Lord  Chancellor  and 
Lord  Shand  took  no  part  in  the  judgment. 

(6^  Beportad  by  0.  E.  Malden,  Esq.,  Barrister-at-Law. 
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for  an  injunction  to  restrain  them  from  carrying 
ont  certain  works  for  the  more  effectual  drainage 
of  the  town  and  disposal'  of  the  sewage  thereof. 
Sect.  134  of  their  private  Act,  upon  which  the 
appellants  relied,  is  set  out  in  the  headnote  above. 
Komer,  J.  gave  judgment  fopthe  plaintiffs,  but  his 
judgment  was  reversed,  as  above  mentioned. 

Levett,  Q.O.,  8eoU  Fox,  Q.O.,  and  Leonard,  for 
the  appellants,  contended  that  the  river  Parrett, 
into  which  the  proposed  liOw  drain  was  to  be 
carried,  was  vested  in  them,  and  was  a  "  drainage 
work "  within  the  Act,  and  bj  sect.  134  the 
respondents  can  make  no  new  drain  into 
their  works  without  the  appellants'  consent. 
Further,  it  is  a  '*  watercourse  within  the  defini- 
tion in  the  Land  Drainage  Act  1861  (24  &  25 
Yict.  c.  133),  and  by  sect.  58  of  that  Act  and 
sect.  134  of  the  private  Act  the  respondents  are 
prohibited  from  allowing  sewage  to  flow  into  a 
watercourse.  They  have  no  prescriptive  or 
customary  right  to  cut  through  the  bank,  or  to 
convey  sewage  into  the  river.  It  cannot  be  pre- 
scriptive, n  the  right  exists  at  all,  it  must  be 
customary,  and  a  custom  attaches  to  the  inhabi- 
tants at  large,  whereas  this  U  claimed  as  a  per- 
sonal right  in  the  corporation.  See  as  to  the 
right  of  property : 

Duke  of  Nwfcastls  v.  Clark,  8  Taunt.  60  ; 

Mayor  of  Twnbridge  WelU  v.  Baird,  74  L.  T.  Bep. 

885  ;  (1896)  A.  C.  434  ; 
Attomey-Qeneral  v.  Tomline,  42  L.  T.  Bep.  880; 

14  Ch.  Div.  58 ; 
Btracsy  v.  NeUon,  12  M.  &  W.  535  ; 
CroBtman  v.   Bristol  and  South   Wales  RoAhoay 

Convpany^  1  H.  A  M.  581 ; 
West  Norfolk  Farmers  Manure  Company  v.  Areh^ 

dale,  54  L.  T.  Bep.  561 ;  76  Q.  B.  Div.  754. 

A  corporation  cannot  support  a  claim  of  "  custom," 
though  possibly  it  might  do  so  on  behalf  of  the 
inhabitaiits  at  large,  though  it  is  a  question  if 
this  could  be  so  where  the  population  has  largely 
increased.  Trevor,  O.J.  lays  down  in  Arthwr  v. 
Bokenham  (11  Mod.  148,  at  p.  160):  "It  is  a 
general  rule  that  customs  are  not  to  be  enlarged 
b^ond  the  usage."  So  also  Yiner's  Abr.  Ous- 
toms  I.,  2,  35.    See  also 

Hall  V.  Nottingham,  83  L.  T.  Bep.  697;   1   Ex. 
Div.  1. 

Maxwell  v.  Martin  (6  Bing.  522),  which  was  cited 
in  the  judgment  of  the  Court  of  Appeal,  does  not 
touch  this  case.  The  evidence  does  not  support 
the  claim  of  the  corporation.  If  they  ever  nad 
a  right  to  do  the  acts  complained  of,  it  was  taken 
away  by  the  Land  Drainage  Act  of  1861,  and 
therefore  was  not  a  legal  rignt  eristing  when  the 
Act  of  1877  was  passed. 

Neville,  Q.O.,  Duke,  Q.G.,  and  Kerly,  for  the 
respondents,  maintained  that  the  prohibitions  in 
the  Acts  of  1861  and  1877  did  not  apply  to  the 
respondents'  proposed  works.  The  river  Parrett 
is  not  a  "  dramage  work  "  within  the  meaning  of 
the  Act,  and  the  proposed  works  are  not  a  "  new 
drain."  The  evidence  shows  an  immemorial 
usage  that  the  corporation  should  make  sewers 
into  the  river,  and  they  had  power  to  make  them 
under  local  Acts  and  the  Public  Health  Act 
1875,  and  their  rights  were  preserved  by  the 
saving  clauses  of  the  Act  of  1877.  We  do 
not  deny  the  jurisdiction  of  the  appellants 
over  the  locus  in  quo,  nor  do  we  claim  a 
light  to  cause    a   nuisance.     As   a    matter  of 


fact,  no  nuisance  or  sensible  pollution  of  the 
water  is  caused.  A  tidal  navigable  river  is 
not  a  "watercourse,"  but  an  arm  of  the  sea, 
and  we  claim  no  right  over  it  paramount  to  that 
of  the  appellants.  The  question  is.  What  is  the 
reasonable  inference  from  the  evidence?  We 
contend  that  the  true  conclusion  is  that  the 
borough,  acting  through  the  corporation,  exer- 
cised a  prescriptive  riffht  to  drain  into  the  river. 
As  to  the  jurisdiction  of  Commissioners  of  Sewers, 
see  Gallis  on  Sowers,  4th  edit.  (1824),  at  p.  34.  See 
also  the  Towns  Improvement  Clauses  Act  1847 
(10  &  11  Yict.  c.  34).  As  to  prescriptioa,  see 
Bryant  v.  Foot  (L.  Bep.  2  Q.  B  161 ;  affirmed  on 
appeal,  18  L.  T.  Bep.  579 ;  L.  Bep.  3  Q.  B.  497) ; 
Bhephard  v.  Payne  (16  C.  B.  N.  S.  132) ;  and 
Johnson  v.  Barnes  (29  L.  T.  Bep.  65 ;  L.  Bep.  8 
0.  P.  527),  which  shows  how  far  the  courts  wUl 
fo  to  find  a  legal  origin  for  an  established  user 
if  it  is  legally  possible.    They  also  cited 

Goodman  v.  Mayor  of  Baltash,  48  L.  T.  Bep.  239 ; 

7  App.  Oss.  638 ; 
PhiUpps  V.  HMiday,  64  L.  T.  Bep.  745 ;  (1891) 

A.  C.  228 ; 
Ct^rlyon  v.  Lovsring,  1  H.  A  N.  784  ; 
Tyson  v.  Smith,  9  A.  ft  E.  406 ; 
Loekwood  V.  Wood,  6  Q.  B.  81,  50 ; 
Mamwell  v.  Martin,  6  Bing.  522 ; 
Dare  v.  Hsathcote,  25  L.  J.  245,  Ex. 

There  is  evidence  of  a  general  right  to  drain  into 
the  river  by  new  drains,  not  only  by  existing 
drains,  whicn  must  be  referred  to  a  leg^  origin  to 
be  justified  by  custom  or  prescription. 

SeoU  Fo»,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

Dec.  15. — ^Their  Lordships  gave  judgement  as 
follows . — 

Lord  Macnaghten. — ^My  Lords :  Sect.  134  of 
the  Somersetshire  Drain«^g;e  Act  1877  (Local  and 
Personal)  is  in  the  following  words :  **  No  person 
shall  without  the  consent  of  the  commissioners 
.  .  .  open  any  new  drain  or  other  work  into 
any  of  the  drainage  works  of  the  commissioners 
.  .  .  and  no  person  shidl  cause  any  filthy  or 
unwholesome  water,  or  washings  of  manufactories 
or  mines,  or  other  foul  or  poisonous  liquid  to  flow 
into  any  watercourse  witinin  the  jurisdiction  of 
the  commissioners  and    any  person 

offending  against  this  enactment  shall  incur  a 
penalty  not  exceeding  5Z.,  and  a  further  j^nalty 
of  forty  shillings  for  every  day  during  which  the 
offence  is  committed ;  but  this  section  shall  not 
apply  to  any  person  having  a  legal  right  to  caoae 
such  water,  washing,  or  liquid  as  aforesaid  to  flow 
into  any  existing  river,  stream,  or  watercourse.** 
I  may  pass  over  the  earlier  -part  of  this  section, 
because  I  agrde  with  the  Court  of  Appeal  in 
thinking  that  the  river  Parrett  at  Bridgwater  is 
not  a  "drainage  work"  of  the  commissioners, 
though  it  is  within  their  jurisdiction,  and  thou0>b 
they  have  done  some  work  in  the  bed  of  t£e 
stream.  I  assume,  however,  without  meaning  to 
decide  the  point,  that  the  river  Parrett  at  Bnd^. 
water,  thoueh  an  arm  of  the  sea,  is  a  "water- 
course  "  within  the  meaning  of  the  Act.  On  this 
view  and  on  this  assumption  the  whole  question, 
as  it  seems  to  me,  turns  upon  the  latter  part  of 
the  section.  Both  courts  construe  that  part  of 
the  section  as  a  prohibition  against  doing  the 
things  therein  described,  with  a  saving  lunited 
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siiiotly  to  existiiig  rights  as  enjoyed  at  the  time 
of  the  passing  of  the  Act.  Bomer,  J.  founds  his 
judgment  on  this  oonstrnction  of  the  enactment. 
Admitting  that  when  the  Act  of  1877  came  into 
force  the  corporation  of  Bridgwater  had  acquired 
"  a  right  to  pass  certain  sewage  by  certain  chan- 
nels "  into  the  river  at  "  some  particalar  part  or 
parts  '*  of  its  course,  the  learned  judge  holds  that 
this  fact  would  not  give  the  corporation  a  legal  right 
to  pass  oth«r  sewage  into  the  river  at  a  different 
point.  He  thinks  that  the  object  of  the  Act  was 
to  stop  all  pollution  of  watercourses  within  the 
jurisdiction  of  the  commissioners  except  that 
arising  from  the  continuation  of  the  pollution 
then  going  on.  The  Ooui*t  of  Appeal  apparently 
adopt  the  same  construction  of  the  enactment,  but 
they  escape  from  the  conclusion  at  which 
Bomer,  J.  arrived  b^  finding  "a  customary 
right  in  the  corporation  from  time  to  time  to 
make  such  sewers  as  may  be  necessary,  and  to 
discharge  the  drainage  into  the  river  Parrett." 
In  adopting  this  construction  the  learned  judges 
in  the  court  below  have  not,  I  thinJc,  sufficiently 
attended  to  the  scope  and  language  of  the  section. 
The  section,  I  thing,  means  just  what  it  says,  and 
nothing  more.  It  says  that  if  any  person  had  at 
the  time  of  the  passing  of  the  Act  a  legal  right  to 
cause  filthy  or  unwholesome  water,  or  wasnings 
of  manufactories  or  mines,  or  other  foul  or  poison- 
ous H^uid  to  flow  into  a  watercourse  within  the 
jurisdiction  of  the  commissioners,  the  section  is 
not  to  apply  to  him.  The  Act  does  not  say  that  he 
is  not  to  mcrease  the  pollution,  or  not  to  pour  the 
foul  water  into  the  watercourse  at  a  different  spot. 
In  my  opinion  it  simply  comes  to  this :  that,  if  any 
person  had  at  the  time  of  the  passing  of  the  Act 
a  legral  right  to  foul  a  watercourse  within  the 
jurisdiction  of  the  commissioners,  he  is,  as  regards 
that  particular  watercourse,  outside  the  section 
altogether.  He  is  just  in  the  same  position  as  if 
sect.  134  were  not  in  the  Act,  and  I  must  say  that 
I  think  that  is  the  good  sense  of  the  matter.  The 
object  of  the  Act  is  not  to  prevent  the  pollution 
of  rivers.  That  is  only  an  incidental  matter,  and 
it  is  dealt  with  only  incidentally.  A  person  who 
at  the  time  of  the  passing  of  the  Act  mid  no  lep^ 
right  to  foul  a  watercourse  within  the  jurisdiction 
of  the  commissioners  is  not  to  foul  it  afterwards. 
That  seems  quite  reasonable.  But  it  is  obvious 
that  if  a  x>erson  having  a  legal  ri^ht  to  foul 
a  watercourse  within  the  jurisdiction  of  the 
commissioners  were  tied  down  to  the  exact 
amount  of  pollution  going  on  at  the  time  of - 
the  passing  of  the  Act,  or  to  the  precise 
outiet,  or  outlets,  in  use  then,  the  enactment 
would  be  productive  of  great  inconvenience,  and 
would  prooably  lead  to  much  litigation.  Take 
the  case  of  this  very  corporation :  undoubtedly  at 
the  time  of  the  passing  of  the  Act  tiiey  had  the 
right  of  causing  sewage  to  flow  into  the  river 
Parrett.  The  town  increases,  new  houses  are 
put  up,  and  old  buildings  are  enlarged.  Is  the 
sewa^  fi-om  the  new  houses  and  the  enlarged 
buildings  not  to  go  into  the  river  Parrett  P  Is 
the  corporation  to  devise  an  expensive  system  of 
8«:wage  for  the  ordinary  increase  of  a  flourishing 
ti  'wn  ?  Again,  may  thev  not  improve  the  drainage 
of  the  town  by  doing  what  they  are  doing  in  the 
present  inst^ce — making  one  sewer  of  a  better 
<x)n8truction  on  a  slightiy  different  site  in  order 
to  carry  off  the  sewage  at  present  dribbling  into 
the  river  by  fourteen  different  channels  P    If  the 


appellants  are  right,  though  the  action  of  the 
corporation  may  be  necessary  for  the  health  of 
the  town,  and  may  cause  no  injurr  to  anybody, 
not  even  io  creasing  to  any  appreciable  extent  the 
pollution  of  the  river  ^arrett^  the  corporation 
nave  violated  the  Act,  and  they  are  liable  to 
penalties  and  to  indictment,  or  at  any  rate  to  be 
restrained   by  injunction.      The    commissioners 
have  no  power  to  condone  the  offence.    Neitiier 
they,  nor  the  Local  Government  Board,  nor  any 
other  authority,  can  give  the  corporation  time  to 
construct  new  works,  or  remodel  their  system  of 
drainage.    In  order  to  show  how  extravagant  the 
contention  on  the  part  of  the  appellants  is,  let 
me  ask  your  Lordsmps  to  consider  the  position  of 
things  at  the  time  when  the  Act  of  1877  was 
passed.    Ever  since  the  attention  of  the  Legisla- 
ture was  first  directed  to  the  very  difficult  subject 
of  the  disposal  of  sewage,  it  has  always  been  con- 
sidered, at  any  rate  up  to  very  recent  times,  tl^t 
the  most  proper  mode  of  getting  rid  of  town 
sewage  was  to  pour  it  into  a  tidal  or  public  river. 
As  an  illustration  of  this  it  will  be  sufficient,  I 
think,  to  refer  to  the  Towns  Improvement  Glauses 
Act  1847.    Now,  the  river  Parrett  at  Bridgwater 
is  a  tidal  river.    The  tide  runs  up  some  fourteen 
miles  above  the  town.    In  1876  the  Bivers  Pollu- 
tion Prevention  Act  of  that  year  was  pat^sed.    It 
deals  with  the  whole  question.    But  it  deals  with 
tiie  matter  as  you  would  expect,  cautiously  and 
tentatively.    There  are  restrictions  on  the  insti- 
tion    of    legal    proceedings,  and   facilities    for 
obtaining  temporary  immunity.    But  what  does 
the  Act  say  about  tidal  waters  P    It  enacts  that 
where  any  urban  sanitary  authority  has    been 
empowered  by  Act  of  Parliament  to  carry  any 
sewage  into  an^  tidal  waters,  nothing  done  by 
such  authority  in  pursuance  of  such  enactment 
shall  be  deemed  to  oe  an  offence  against  tiie  Act 
But  that  is  not  all.    The  Act  does  not  apply  to 
any  part  of  any  tidal  waters  unless  and  until, 
"  filter  local  inquiry  and  on  sanitary  ffrounds," 
that  part  is  brought  within  the  Act  by  tiie  Local 
Government  Board  by  order  published  in  tiie 
London  Oazette.    Now,  that  being  the  state  of 
things  at  the  time  of  the  passing  of  the  Somerset- 
shire Drainage  Act,  it  would  be  rather  starUing,  I 
think,  to  find  that  rights  recognised  in  the  Bivers 
PoUution  Prevention  Act  1876  are  summarily  cut 
down  aud  limited,  so  far  as  the  jurisdiction  of 
the  Somersetshire  Drainage  Commissioners  may 
extend,  by  this  local  and  private  Act   passed 
the  very  next  year.    Such  a  result  seems  to  me 
so  opposed   to  the  ordinary  course  of  legisla- 
tion m  this  country,  that  I  should  hesitate  to 
accept  a  construction  involving  consequences  so 
grave  and  unusual,  if  the  language  of  the  Act  is 
susceptible  of  any  other  interpretatiou.    It  seems 
to  me- that  you  have  only  to  conotrue  the  words 
in  their  ordinary  grammatical  sense,  and  the  diffi- 
culty disappears.    It  will  then  be  seen  that  the 
Corporation  of  Bridgwater  who  certainly  have  the 
right  of  pouring  sewage  into  the  river  Parrett  at 
the  time  of  the  passing  of  the  Act  of  1877  are  not 
hit  by  sect.  134  of  that  Act.    Now,  if  the  con- 
struction which  I  have  suggested  is  the  true  con- 
struction of  the  section,  it  is  not  necessary  to 
travel  through  the  ancient  records  of  the  toWn  of 
Bridgwater,  or  to  embark  on  an  elaborate  topo- 
graphical inquiry,  for  the  purpose  of  establishing 
a  customary  right,  in  order  to  protect  the  corpora- 
tion in  dealing  with  the  sewage  of  the  town.  I  express 
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no  opinion  as  to  whether  the  evidence  is  sufficient 
to  establish  such  a  custom,  or  whether  tbe  custom 
sought  to  be  established  would  be  a  good  custom 
at  law.  When  once  it  is  determined  that  sect.  134 
of  the  Act  of  1877  must  be  eliminated  from  the 
case,  little  or  nothing  remains.  The  actioo  was 
brought  on  the  allegation  that  the  works  of  the 
corporation  were,  or  would  be,  injurious  to  the 
works  of  the  commissioners.  But  there  is  no 
evidence  in  support  of  that  allegation,  and  before 
TOur  Lordships  the  charge  was  not  pressed.  Then 
it  was  said  that  the  commissioners  have  under  the 
Sewers  Act  of  1833  such  property  in  the  river 
banks  within  their  jurisdiction  as  would  enable 
them  to  prevent  the  corporation  from  construct- 
ing their  sewers  through  those  banks.  But  it 
seems  to  be  impossible  to  maintain  that  conten- 
tion after  the  decision  in  Btracey  v.  Nelson  (12  M. 
&  W.  535).  If  the  commissioners  have  no 
power  to  interfere  with  the  works  of  the  corpora- 
tion so  long  as  the  works  of  the  corporation  do 
not,  in  the  terms  of  sect.  142,  "prevent  the  com- 
missioners from  or  interfere  with  tiieir  executing 
the  works  "  authorised  by  their  Act,  it  seems 
hardly  necessary  to  inquire  what  powers  the  cor- 
poration bave  of  draining  iiito  the  river  Parrett. 
But  I  agree  with  the  Oou^  of  Appeal  in  thinking 
that  they  have  the  power  under  the  Act  7  Geo.  i, 
c.  vii.  Two  objections  were  made.  In  the  first 
place,  it  was  urged  that  the  Act  says  nothing 
about  the  river  Parrett.  But  I  think  that  you 
must  use  your  common  sense  even  in  construing 
an  Act  of  Pu  rliament.  The  town  at  the  time  was 
draining  into  the  tidal  river,  and  there  was  no 
other  way  of  carrying  off  the  sewage.  It  seems  to 
me  that  the  Act  empowers  the  corporation  to 
carry  their  sewage  into  these  tidal  waters  as 
plainly  and  as  clearly  as  if  the  Parrett  had  been 
mentioned  by  name.  Then  it  was  said  that  the 
Act  only  refers  to  what  may  be  called  street 
sewage,  as  distinguished  from  house  sewage.  But 
I  do  not  so  read  tne  Act.  The  Act  uses  language 
wide  enough  to  cover  every  description  of  sewage, 
house  sewage  as  well  as  street  sewage,  when  it 
became  a  practice  to  dispose  of  house  sewage  by 
water  carriage.  As  the  Uourt  of  Appeal  point  out, 
sect.  74  makes  express  provision  for  the  passing 
of  water,  soil,  and  other  drainage  from  the  private 
drains  of  dwelling-houses  into  the  public  sewers. 
I  think  that  the  commissiooers  fail  on  all  points, 
but  I  cannot  part  with  the  case  without  expressing 
sincere  regret  that  this  litigation  should  ever  have 
been  commenced.  The  functions  of  the  com- 
missioners and  the  functions  of  the  corporation  as 
an  urban  sanitary  authority  to  some  extent 
overlap.  It  is  unfortunate  that  Parliament  did 
not  provide  some  outside  authority  to  determine 
any  questions  that  might  arise  between  them. 
Abovo  all,  it  is  unfortunate  that  Parliament 
made  the  mistake  of  supposing  it  possible  that 
two  public  bodies,  having  m  retQity  no  conflictiug 
interests,  and  having  to  some  extent  certainly 
common  constituents,  could  discharge  their 
public  duties  without  quarrelling  over  a  matter 
which  seems  to  be  mainly  a  point  of  honour.  The 
result  is,  I  am  afraid,  that  the  cost  of  an  idle  and 
expensive  litieation  must  fall  on  a  body  of  private 
persons,  who  nave  no  interest  in  the  controversy 
one  way  or  the  other,  and  have  done  nothine  to 
provoke  this  dispute.  I  move  your  Lordships 
that  the  appeal  be  dismissed  with  coste* 
Lord  MoBBTS  *~oncurred. 


Lord  Dayby. — ^My  Lords:  I  agree  with  my 
noble  and  learned  friend  that  this  appeal  should 
be  dismissed.  There  are  two  things  which  must 
strike  your  Lordships  who  have  read  the  volumi- 
nous evidence  in  this  case  and  have  listened  to 
the  arguments  of  counsel.  First,  that  the  l^igth 
and  expense  of  this  case  is  out  of  all  proportion  to 
the  importance  of  it ;  and,  secondly,  that  the  par- 
ticular work  which  the  corporation  proposed  to 
execute  in  1894,  and  the  commissioners  sought  to 
restrain  in  this  action,  will  be  a  public  improve- 
ment to  the  town  of  Bridgwater,  and,  as  found 
by  the  learned  judee,  will  not  interfere  with  the 
works  of  the  appelmnts,  nor,  so  far  as  I  can  see, 
will  it  have  any  injurious  effect  on  the  personal 
comfort  or  property  of  any  sinfi^le  innividual. 
The  nature  of  tuat  work  is  described  in  the  evi- 
dence, and  the  statement  as  to  it  is  not  in  any 
way  controverted  by  the  appellants.  There  are 
fourteen  drains  passing  sewage  and  surface  water 
and  d^bcharging  into  the  river  Parrett  above  low 
water,  the  contents  of  which  are  carried  in  open 
channels  down  the  bank  into  the  bed  of  the  river. 
No  wonder  that  it  is  said  to  be  necessary  from  a 
sanitary  point  of  view  that  the  contents  of  these 
drains  should  be  disposed  of  in  some  manner  which 
will  put  an  end  to  the  nuisance  occasioned  to  the 
town  by  their  present  condition.  What  the  cor- 
poration  propose  to  do  is  to  collect  the  contents 
of  these  fourt;een  drains  in  one  sewer,  which  will 
be  carried  through  the  bank  at  a  lower  depth 
directlj  into  the  oed  of  the  Parrett,  which  is  a 
tidal  nver,  bt^low  low- water  mark.  The  appellants 
object  to  the  execution  of  this  work  on  the 
ground,  firet,  that  the  bank  in  which  it  is  pro- 
posed to  msLke  the  outfall  of  the  new  sewer  is 
their  property  ;  and,  secondly,  that  the  corpoia- 
tion  have  no  legal  ri^ht  to  discharge  filthy  and 
unwholesome  waJb&r  into  the  river,  and  conse- 
quently they  are  absolutely  prohibited  from  doing 
so  by  sect.  134  of  the  commissioners'  Act  of  1877. 
The  appellants  do  not  contend  that  they  can  in- 
terfere with  the  existing  sewero  or  drains,  or  with 
any  works  required  lor  their  maintenance  or 
renewal,  but  they  say  that  no  new  sewers  or 
drains  for  discharging  filthy  water  can  be  made 
by  the  corporation.  On  the  first  point  I  agree 
with  my  noole  and  learned  friend,  and  with  the 
learned  judges  in  the  Court  of  Appeal,  that  the 
app^lants  h&ve  not  shown  that  the  bank  of  the 
nver  at  the  locus  in  quo  is  vested  in  them,  or  is 
their  property,  and  1  need  not  repeat  what  has 
aJrea^  been  said.  I  regard  the  contention  of  the 
appellants  as  extravagant.  On,  the  second  point 
it  may  be  doubted  whether  a  person  who  collects 
into  one  channel  house  ana  street  drainage 
already  finding  its  way  into  the  river  by  several 
channels  can  be  said  to  "  cause  "  the  drainage  to 
flow  into  the  watercourse.  The  drainage  flows  into 
the  river  already,  and  the  corporation,  as  I  under- 
stand, purpose  only  to  improve  the  means  by  which 
it  does  so.  I  do  not,  however,  rely  upon  this,  and  I 
will  not  discuss  the  (]^uestion  whether  a  tidal  river 
is  a  watercourse  within  the  meaning  of  the  section 
in  question,  because  I  agree  with  the  learned 
judges  in  the  Court  of  Appeal  that  the  respon- 
dents have  shown  a  legal  right  to  discharge  the 
drainage  of  the  town  of  Bridgwater  into  the 
river,  and  are  protected  by  the  proviso  to  sect.  134. 
The  right  which  is  claimed  by  the  corporation  is 
to  convey  the  drainage  of  the  towu  into  the  river, 
not  committiDg  any  nuisance,  and  not  interfering 
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with  the  drainage  work  of  the  appellants.    It  was 
not  denied  by  the  learned  counsel  for  the  appel- 
lants that  the  light  so  claimed  might  have  a  legal 
origin  if  the  facts  suppotted  it.     The  Court  of 
Appeal  have  found  sacti  an  origin  in  oostom.    I 
have   some   hesitation  in   accepting   this   view, 
because  a  custom  in  English  law  is  of  a  local 
character,  and  usually  attaches  to  the  inhabitants, 
or  a  select  number  of  the   inhabitants,  of  the 
locality)  whereas  the  right  is  claimed  as  personal 
to  the  corporation.     But  I  think  that  a  legal 
origin  for  thn  right  may  be  found  in  the  well- 
known  fiction  of  a  lost  grant  from  the  Crown. 
It  is  of  the  nature  of  a  franchise  easement  in 
ffross,  or  perpetual  licence  exercisable  oter  the 
foreshore  and  bed  of  the  river,  and  as  claimed  it 
does  not  interfere  with  any  rights  of  the  public. 
It  is  immaterial  for  this  purpose  that  the  corpo- 
ration was  created  within  legal  memory,  or  that 
the  pi^sumed  grant  is  not  of  record :  {Corporation 
of  Kingston-on'RuU  v.  Homer,  I    Cowp.   102). 
The  difference  between  the  view  adopted  by  the 
Court  of  Appeal  and  tbat  which  I  have  expressed 
is  one  of  form  only.    The  substanoe  is  to  give 
legal  effect  to  ancient  and   continuous    usase, 
if    proved    by   the   evidence.      What   are    tne 
facts  ?     The  clerk  to  the  appellants  has  known 
the  locality  for   about  forty  years,  and  he  says 
that  during   the  whole  of  that  time  the  town 
has  been  diuined  into  the  tidal  waters  of  the  river 
Parrett.    There  are  eight  main  sewage  outfalls 
into  the  river,  which  are  vested  in  the  corporation, 
and  all  of  them  are  either  ancient  outfalls  or 
modem  outfalls  on  the  site  and  in  place  of  old 
ones.    It  does  not,  indeed,  appear  that  all  these 
sewers  were  originally  constructed  by  the  corpora- 
tion, but  I  think  that  the  proper  inference  from  the 
evidence  is  that  some  of  them  were,  and  that 
others  of  them,  if  not  originally  made,  were  re- 
constructed by  the  corporation.    I  do  not  propose 
to  discuss  the  early  records  which  have  been  put 
in  at  any  length.    In  my  opinion  they  are  not 
adverse  to  the  ri^ht  claimed,  and  in  some  respects 
support  it.    Looking  to  the  evidence  of  the  exist- 
ence of  ancient  public  sewers  in  the  town,  some  of 
which  are  no  longer  used,  while  others  are  still  in 
use,  and  such  evidence   as  there  is  of  ancient 
usage,  and  also  to   the    modern    usage,  and  to 
sects.  73  and  74  of  the  local  Act  7  G^.  4,  c.  vii., 
on  which  my  noble  and  learned  friend  has  com- 
mented, I   do   not  disagree  with  the  Court  of 
Appeal   that  there  is  sufficient  evidence  of    a 
custom,  as  they  held,  or  to  warrant  the  presump- 
tion of  an  ancient  grant,  as  I  prefer  to  say.    I  have 
thought  it  right  to  express  the  opinion  which  I 
have  formed  on  the  substantial  ground  of  judg- 
ment in  the  Court  of  Appeal.    But  my  noble  and 
learned   friend  has  rested    his   judgment  on  a 
shorter  point,  which  renders  a  decision  on  the  effect 
of  the  evidence  unnecessary.  I  concur  in  the  con- 
strcction  which  he  has  put  on   the  proviso  to 
sect  134  of  the  Act  of  1877.    It  was  not  denied, 
and,  in  my  opinion,  it  could  not  be  successfully 
denied,  that  the  corporation  have  the  right  to  use 
either  of  their  main  sewers  on  the  eastern  bank  for 
the  discharge  of  sewage  into  the  river.    At  some 
additional  expense,  probably,  to  the  ratepayers, 
and  some  loss  of  convenience,  the  corporation 
might  have  diverted  the  drainage  which  they  pro- 
pose to  discharge  by  the  new  sewer  into  one  of  the 
old  sewers.    I  fail  to  see  what  possible  objection 
could  have  been  made  by  the  appellants  to  that  I 


course.    If  so,  why   may  they  not  make  a  new 
sewer  for  that  purpose  H    The  section  does  not 
say  so.      It  does  not  prohibit  the  making  of  new 
sewers,  or  the  enlargement  or  improvement  of  old 
ones.    The  proviso  says  that  this  section  shall  not 
apply  to  a  person  haviug  a  legal  ri^ht  to  cause 
such    water,  &c.,  as  aforesaid  to  flow  into  any 
existing  river,  &c. — ie.,   filthy  or  unwholesome 
water.    It  is  not  diapnted  tnat  the  corporation 
have  the  right  to  disonarge  filthy  or  unwholesome 
water  into  the  Parrett  by  existing  sewers.    The 
corporation  is,  therefore,  in  my  opinion,  outside 
the  section.    On  these  grounds  I  a^ree  that  the 
appeal  should  be  dismissf^d  with  costs. 

Order  appealed    from  affirmed^  and  appeal 
diemieeed  with  costs. 

Solicitors  for  the  appellants,  Steavenson  and 
Couldwell,  for  G,  Lovihond,  Bridgwater. 

Solicitors  for  the  respondents,  Reed  and  Beed, 
for  Beed  and  Co..  Bridgwater. 


S^vi^xtm  €mxi  oi  |tthcatttr«. 


COURT    OF    APPEAL. 


Friday,  Nov.  17, 1899. 

(Before  Smith,  Collins,  and  Williams,  L.JJ.) 

Be  An  Arbitration  between  the  ISouth- 
AMPTON  Tramways  Company  and  the 
Southampton  Cobpobation.  (a) 

appeal  fbom  the  queen's  bbnoh  division. 

Tramway  —  Pwchase  of  undertaking  by  local 
authority — Pwchase,  under  special  Act,  before 
ewpiration  of  twenty -one  years  —  Valuation  — 
Contingency  of  purchase  under  Tramways  Act 
1870 — The  Southa/mpton  Corporation  Tramways 
Act  1897  (60  &  61  Viet.  c.  cxxvi.),  ss.  1,  6. 

The  Tramways  Act  1870,  by  sect.  43,  provides  thai 
**  Where  the  promoters  of  a  tramway  in  any 
district  are  not  the  local  authority,  the  local 
authority  .  .  .  may,  within  six  Tnonth^ 
after  the  expiration  of  a  period  of  twenty-one 
years  from  the  time  when  sv^h  promoters  tvere 
empowered  to  construct  such  tramway  .  .  . 
require  sv^h  promoters  to  sell,  and  thereiMon 
such  promoters  shaU  sell  to  them  their  under- 
talcing  .  .  .  upon  terms  of  paying  the  then 
value  {exclusive  of  any  allowance  for  past  or 
future  profits  of  the  undertaking,  or  any  com- 
pensation for  comptUsorylsale  or  other  considera- 
tion whatsoever)  of  the  tramway  and  all  lands, 
buildings,  works,  materials,  and  plant  of  the 
cornpany,** 

The  Southampton  tramwwys  were  constructed  by  a 
company  under  a  special  Act  passed  in  18*77. 
By  a  special  Act  in  1897  the  Southampton  Cor- 
poration were  empowered  to  purchase  **  the  under- 
taking of  the  company  *'  upon  such  terms  as, 
in  case  of  dispute,  might  be  settled  by  '*  arbi- 
tration under  and  according  to  the  provisions 
of  the  Lands  Clauses  Act.*' 

Held  {affirming  the  decision  of  the  Queen's  Bench 
Division)  that,  in  determining  the  price  to  be 
paid  for  "  the  undertaking  of  the  company,"  the 

(a)  B«ported  by  J.  H.  Williams,  Esq.,  Bftrriiter-«t-Law. 


414 


MAGISTRATES'  OASES. 


App.J  Be  Abbit.  bbtwbbk  Southampton  Tbamwats  Oo.  &  Southampton  Oobpobation.  [App 


arhitraior  should  treat  the  undertaJeing  as  one 
which  the  company  only  enjoyed  sribject  to  the 
contingency  of  being  compelled  to  sell  the  ea/me 
under  the  provisions  of  sect.  43  of  the  Tram/ways 
Act  1870. 

This  t^as  an  appeal  bj  the  Southampton  Tram- 
ways Company  from  the  jadfl^ment  of  rhf% 
Divisional  Court  (Bruce  and  Kidley,  JJ.)  upon  a 
special  case  stated  by  the  arbitrator. 

The  Southampton  Tramways  Company  was  in- 
corporated by  the  Southampton  Street  Tramways 
Act  1877,  and  was  authorised  to  construct  certain 
tramways  in  Southampton,  and  to  carry  on  a 
tramway  undertaking  uuder  the  po<vers  and 
subject  to  the  provisions  of  th^t  Act  and  the  Acts 
incorporated  therewith. 

By  the  Southampton  Street  Tramways  (Exten- 
sion) Act  1888,  certain  alterations  in,  and  exten- 
sions of  the  said  tramways  were  authorised,  and 
it  was  enacted  that  the  tramways  thereby  autho- 
rised should  for  all  purposes  be  part  of  the 
tr<tmways  of  the  company. 

By  the  same  Act  the  company  was  authorised 
to  purchase,  hire,  and  construct  omnibuses,  an't 
purchase  and  acquire  horses,  and  use  and  work 
omnibuses  subject  to  the  provisions  of  the  Act. 

At  td»*  time  of  the  passing  of  the  Southampton 
Corporation  Tramways  Act  1897,  the  company, 
acting  under  the  powers  of  the  Acts  of  1877  and 
1888,  carried  on  a  tramway  undertaking  in 
Southampton  on  the  tramways  construct^  by 
the  company  under  the  powers  of  the  said  Acts, 
and  owned  and  used  lands,  easements,  buildings, 
works,  plant,  horses,  harness,  and  other  property, 
for  the  purposes  of  the  said  undertaking, 
and  also  carried  on  the  business  of  omnibus 
proprietors,  and  owned  and  used  omnibuses, 
horses,  harness,  and  other  property  for  the  pur- 
poses of  the  said  business,  and  enioyed  tiie  right 
to  demand,  take,  and  recover  tolls,  rent,  and 
oharges  in  respect  of  the  said  undertaking  and 
business  respectively  under  the  authority  and 
subject  to  the  provisions  of  the  said  Acts  respec- 
tively. 

By  the  said  Act  of  1897  it  was  enacted  that  the 
expression  "  the  undertaking  of  the  company,"  as 
used  in  that  Act,  should  mean  the  undertaJdng, 
works,  lands,  easements,  plant  fixed  and  movable, 
stock  in  trade,  buildings,  e(^uipment,  rights, 
powers,  privileges,  and  authorities  of  the  com- 
pHuy,  including  the  right  to  demand,  take,  and 
recover  tolls,  rents,  and  charges. 

It  was  also  enacted  by  the  Act  of  1897  that  the 
Southampton  Corporation  should  purchase  and 
the  company  should  sell  the  undertaking  of  the 
company  for  such  price  (bein^  a  sum  in  gross), 
and  upon  such  terms  and  concutions  as  might  be 
agreed  on  between  the  corporation  and  the  com- 
pany, or,  failing  agreement,  as  might  be  settled  by 
arbitration  under  and  according  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act  1845  with 
respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  a&:reement,  and  that  tbe  purchase 
should  be  completed  on  or  before  the  30th  June 
1898,  and  that  the  undertaking  of  the  company 
should,  by  virtue  of  the  Act  of  1897,  become  and, 
as  from  that  day,  be  transferred  to  and  vested  in 
the  corporation  subject  to  the  provisions  of  that 
Act. 

The  corporation  and  company  failed  to  agree 
as  to  the  price  to  be  paid  for  the  undertaking  of 


the   company   under  the  Act  of  1897«  and  the 
matter  was  referred  to  arbitration. 

The  arbitrators  differed,  and  the  matter  came 
to  be  decided  by  the  umpire. 

In  the  Course  of  the  arbitration  it  was  con- 
tended by  the  corporation  that,  before  and  up  to 
the  time  of  the  piissing  of  the  Act  of  1897,  tbe 
company  was  liable  to  be  called  upon  to  sell  the 
undertaking  to  the  corporation,  in  the  events  and 
upon  tbe  terms  mentioned  in  sect.  43  of  the 
Tramways  Act  1870,  and  that  in  determining  the 
price  to  be  paid  under  the  Act  of  1897,  the 
arbitrators  and  umpire  should  treat  the  under- 
taking of  the  company,  as  defined  by  that  Act, 
as  an  undertaking  which  the  company  only 
enjoyed  subject  to  the  contingency  of  being  com- 
peUed  to  p«rt  therewith  under  the  term<i  of 
sect  48  of  the  Tramways  Act  1870.  On  the 
other  hand,  it  was  cont^ded  by  the  componr 
that,  in  determining  the  price,  the  arbitrators  and 
umpire  should  treat  the  undertaking  of  the  oom- 
panj,  as  defined  by  the  Act  of  1897,  as  an  under- 
taking which  the  company  enjoyed  free  from  all 
obligation  to  part  therewith  other  than  the 
obligation  created  by  the  Act  of  1897  itself. 

Under  the  provisions  of  sect.  7  (6)  of  the 
Arbitration  Act  1889,  the  umpire  stated  his  award 
in  the  form  of  a  special  case  for  the  opinion  of 
the  courts  setting  out  the  above  facts,  and 
making  his  award  as  follows : 

(1.)  I  award  and  determine  that,  in  oaae  the  ooort 
shall  be  of  opinion  that  the  arbitratorB  and  umpiie 
.  .  .  ahonld  treat  the  undertaking  of  the  oompeay, 
as  defined  by  the  Aot  of  1897,  aa  an  nndertaking  whioh 
the  tramways  oompany  only  enjoyed  sabject  to  the 
oontingenoy  of  being  compelled  to  part  therewith  under 
the  terms  of  sect.  48  of  the  Tramways  Aot  1870,  ths 
price  to  be  paid  nnder  the  Aot  of  1897  aa  aforesaid  it 
the  som  of  51,5051. 

(2)1  award  and  determine  that  if  the  oonrt  shall  be 
of  opinion  that  the  said  arbitrators  and  umpire  should 
treat  the  nndertaking  of  the  company,  as  defined  ae 
aforesaid,  as  an  nndertaking  whioh  the  Tramways  Oon- 
pany  enjoyed  free  from  all  obligation  to  part  therewitii 
other  than  the  obligation  oreated  by  the  Aot  of  1897 
itself,  the  price  to  be  paid  nnder  the  Aot  of  1897  ts 
aforesaid  is  109,9631. 

It  was  agreed  between  the  parties,  in  the  conne 
of  the  arbitration,  that,  in  asoertaining  theprioe 
under  each  of  the  aJtemative  me&ods»  the 
umpire  should  treat  the  omnibus  business  and  the 
property  held  and  used  by  the  oompany  for  the 
purposes  thereof  as  part  of  the  undertaking  of 
the  company  within  tne  meaning  of  the  definition 
in  the  Act  of  1897 ;  but  that  this  agreement 
should  not  preclude  either  party  from  rdying  on 
the  special  provisions  in  the  Acts  relatiug  to  the 
omnibus  undertaking  in  arg^uing  tiie  questions 
before  the  court. 

The  Tramways  Act  1870  (33  &  34  Tict  o.  78) 
provides : 

Sect.  43.  Where  the  promoters  of  a  tramway  in  asy 
district  are  not  the  local  authority,  the  local  anthorify 
if,  by  resolution  passed  at  a  special  meeting  of  tbe 
members  constituting  such  local  authority,  thsy  >o 
decide,  may  within  six  months  after  the  expiration  of  a 
period  of  twenty-one  years  from  the  time  when  the  pro- 
moters were  empowered  to  construct  suoh  tzamway,  aad 
within  six  months  after  the  expiration  of  every  sobie- 
qnent  period  of  seven  years,  or  within  three  mootlif 
after  any  order  made  by  the  Board  of  Trade  under  eithflr 
of  the  two  next  preceding  sections,  with  the  approval  of 
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the  Bottd  of  Trade,  by  notice  in  writing  reqniie  raoh 
promoten  to  sell,  snd  thereopon  enoh  promoten  shall 
leU  to  them  their  undertaking,  or  so  mnoh  of  the  same 
as  ia  within  snoh  district,  upon  terms  of  paying  the  then 
Tslne  (ezdnsiTe  of  any  allowance  for  past  or  f atnre 
profits  of  the  undertaking,  or  any  compensation  for  oom- 
pitUoiy  sale,  or  other  consideration  whatsoeyer)  of  the 
trsmway.  and  all  lands,  buildings,  works,  materials,  and 
pknt  of  the  promoters  suitable  to  and  used  by  them  for 
the  purposes  of  their  undertaking  within  such  district, 
■uch  TiJue  to  be  in  case  of  difference  determined  by  an 
eogineer  or  other  fit  person  nominated  as  referee  by  the 
BcMid  of  Trade  on  tiie  application  of  either  party,  and 
the  expenses  of  the  reference  to  be  borne  and  paid  as  the 
referee  directs.  And  when  any  such  sale  has  been  made, 
sll  the  rights,  powers,  and  authorities  of  such  promoters 
pnTions  to  the  making  of  such  order  in  respect  of  the 
undertaking  sold  shall  be  transferred  to,  vested  in,  and 
may  be  exercised  by  the  authority  to  whom  the  same 
hsii  been  sold,  in  like  manner  as  if  such  tramway  was 
oonstnioted  by  such  authority  under  the  powers  conf  ecied 
upon  them  by  a  prorisional  order  under  this  Act,  and  in 
n^erence  to  the  same  they  shall  be  deemed  to  be  the 


The  Divisiozial  Gonrt  (Braoe  and  Ridley,  JJ.) 
held  that  the  oontention  of  the  oorporation  was 
rwht,  and  that  the  award  mnst  stand  for  the  sum 
<tf  51,5052.  (anU,  p.  127 ;  80  L.  T.  Rep.  236). 

The  tramways  company  appealed. 

AM^Uh,  Q.G.,  J.  D.  Fitzgerald,  Q.G.,  Freeman, 
Q.O.,  and  A.  LytteUon  for  the  appellants. — ^The 
jndffment.  of  the  DiTlsional  Gourt  ^as  wrong  aod 
ougnt  to  be  reversed.  The  provisions  of  sect.  43 
of  the  Tramways  Act  1870  ought  not  to  be  taken 
into  account  at  all  in  this  case.  This  case  is 
entirely  different  from  the  cases  in  the  House  of 
Lords: 

Sdinbwrgh    Street   Tramways   Company    t.   Lord 

Provost  o/  Edin^rgh,  71  L.  T.  Bep.  301 ;  (1894) 

A.  C.  456 ; 
London    Street    Tramways   Com/pany  t.   London 

County  Council,,  71  L.  T.  Bep.  801 ;  (1894)  A.  0. 

489. 

The  terms  of  the  special  Act  of  1897  are  different 
from  the  terms  of  sect.  43  of  the  Tramways  Act 
1870,  upon  which  those  cases  were  decided.  By 
sect  43  the  local  authority  are  to  pay  the  then 
Talne  of  the  '*  tramway,  &c.,"  and  not  tne  valne  of 
the  "  midertaking  '* ;  in  this  special  Act  the  cor- 
poration are  to  purchase  and  pay  for  the  "  under- 
taking." The  law  had  been  settled  in  the  Hoube 
of  Lords  as  to  purcdiase  under  sect.  43  of  the 
Tramways  Act  1870  at  the  time  when  this  special 
Act  was  passed,  and  all  parties  concerned  well 
knew  what  had  been  decided  by  the  Housp  of 
Lords.  At  that  time  there  still  remained  about 
two  years  before  the  corporation  could  purchase 
under  the  seneral  Act,  and  it  was,  of  course, 
uncertain  whether,  when  the  time  for  purchase 
did  arrive,  a  majority  of  the  corporation  would 
vote  for  the  exercise  of  that  power.  The  corpora- 
tion desired  to  fix  the  purchase  by  tlie  special 
Act,  and  agreed  to  purchase  and  pay  for  the 
**  undertaking  "  and  not  merely  *'  the  tramway. ** 
That  shows  that  it  was  not  intended  that  the 
purchase  should  be  affected  by  the  provisions  of 
sect.  43.  If  that  had  been  intended,  it  would  be 
reasonable  to  suppose  that  sect.  43  would  be 
expressly  referred  to  in  the  special  Act.  The 
omnibus  business  of  the  company  is  included  in 
the  sale  of  the  "  undertaking,  and  it  cannot  be 
contended  that  sect.  43  would  apply  to  that  busi- 


ness; therefore,  if  it  had  been  intended  that 
sect.  43  should  affect  the  purchase  under  the 
special  Act,  some  provision  would  have  been 
in8erte<1  excepting  the  omnibus  business  from  the 
operation  of  that  section.  The  contention  of  the 
companv  in  the  arbitration  was  right,  and  the 
undertaking  and  businei-s  of  the  company  as  it 
existed  at  the  time  of  the  pu'chase  ought  to  have 
been  valued  without  any  reference  to  sect.  43. 

Sir  E.  Clarke,  Q  G.  and  Grippe,  Q.G.  (Saldaner 
Q.G.  with  them)  for  the  respondents. — The  con^ 
tention  of  the  appr Hants  amounts  to  this,  that 
the  effect  of  the  Act  of  1897  was  to  enhance  the 
quantum  of  interest  which  the  company  possessed 
before,  and  that  the  sale  was  not  a  sale  of  that  pro- 
perty which  the  company  then  had  to  sell .  That  con- 
tention iA  quite  untenable.  The  company  had  not 
got  any  right  in  perpetuity,  and  had  no  more  to  sell 
than  the  property  subject  to  the  contingi*ncy  of 
being  bought  up  at  construction  value  by  the 
local  authority : 

Be  Kirldeatham  Local  Board  and  Stockton  and 
Middlesharough  Water  Board,  67  L.  T.  Bep  811 ; 
(1893)  1  Q.  B.  375. 

The  company  never  had  any  more  to  sell  than  a 
concession  which  might  be  determined  at  the  end 
of  twenty-one  years.  The  corporation  contended 
that  the  contingency  of  its  being  so  determined 
must  be  taken  into  account  in  arriviop^  at  the 
value  of  the  property  sold  The  corporation  Lave 
never  contended  for  more  than  that,  and  have  not 
contended  that  the  property  must  be  valued  as 
a  concession  which  wotud  necessarily  terminate 
at  the  end  of  twenty-one  years.  The  contingency 
existed  and  could  not  be  disregarded  in  v^uing 
the  property.  The  special  Act  provided  for  the 
sale  of  the  "  undertalonpf,"  and  that  undertaking 
was  subject  to  this  contingency. 

Aequith,  Q.G.  in  reply. — The  whole  question 
arises  under  the  Act  of  1897,  and  under  that 
Act  alone.  The  property  of  the  company  which 
the  special  Act  says  that  the  corporation  shall 
purclueise  is  that  specified  in  sects.  2-4  of  the  Act, 
which  is  different  from,  and  more  than,  the 
property  with  which  sect.  43  of  the  general  Act 
deals. 

Smith,  L.J. — This  case  is  abundantly  plain. 
The  judgment  of  the  Divisional  Gourt  was  quite 
right.  This  was  a  case  stated  by  an  arbitrator 
for  the  opinion  of  the  court.  What  happened  in 
the  arbitration  and  the  question  which  is  raised 
appears  clearly  from  reading  the  recital  in  the 
award,  that :  "  Whereas  in  the  course  of  the  pro- 
ceedings in  the  said  arbitration  it  was  contended 
by  the  corporation  that  before  and  up  to  the  time 
of  the  passinff  of  the  Act  of  1897  the  company 
was  liable  to  oe  called  upon  to  sell  the  under- 
taking to  the  corporation,  in  the  events  and  on 
the  terms  mentioned  in  sect.  43  of  the  Tramways 
Act  1870,  and  that»  in  determining  the  price  to 
be  paid  under  the  Act  of  1897,  the  arbitra^rs  and 
umpire  should  treat  the  undertaking  of  the  com- 
pany as  defined  by  that  Act  as  an  undertaking 
which  the  company  only  enJoyed  subject  to  the 
contingency  of  being  compellea  to  part  tiierewith 
under  the  terms  of  sect.  43  of  the  Tramways  Act 
1870 ;  and  it  was,  on  the  other  hand,  contended 
by  the  comi>any  that»  in  determining  the  said 
price,  the  arbitrators  and  umpire  should  treat  the 
imdertaking  of  the  company,  as  defined  by  the 
Act  of  1897,  as  an  undertaking  which  the  company 
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enjoyed  free  from  all  obligation  to  part  therewith 
other  than  the  obligation  created  oj  the  Act  of 
1897  itself."  Those  are  the  two  contentions,  and 
the  umpire  asks  which  of  those  contentions  is 
right.  If  that  which  the  company  had  to  sell  was 
property  fettered  with  the  contingency  that  they 
might  be  called  upon  to  sell  to  the  corporation  at 
the  end  of  twenty-one  years  npon  the  terms  pro- 
Tided  by  sect.  43  of  the  Tramways  Act  1870 
(33  &  34  Yict.  c.  78),  then  the  contention  of  the 
corporation  was  right.  U,  on  the  other  hand,  the 
property  which  the  company  had  to  sell  was 
property  free  from  that  contingency,  then  the 
contention  of  the  company  is  right.  Now,  can 
there  be  any  doabt  npon  the  question,  when  the 
real  crucial  point  is  considf'red  P  It  cannot  be 
denied  that  thn  company,  under  sect.  43,  were 
subject  to  the  obligation  to  sell  to  the  corporation 
under  the  conditions  imposed  by  sect.  43.  The  pro- 
Tisions  of  that  section  have  been  the  subject  of 
much  litigation,  culminating  in  the  case  of  Eddn- 
burgh  Street  TS'amwonfs  Company  v.  Lard  Provost 
of  Edinburgh  (71  L.  T.  Rep.  301 ;  (1894)  A.  0. 
456)  in  the  House  of  Lords.  I  will  pass  by  all 
the  private  Acts  prior  to  that  of  1897  as  l>eing 
immaterial  to  the  present  question.  Up  to  that 
time  all  that  the  company  had  to  sell  was  pro- 
perty cloffged  with  the  conditions  impof^ed  by 
sect  43  of  the  Tramways  Act  1870.  Then  I  come 
to  the  Southampton  Corporation  Tramways  Act 
1897,  an  Act  which  empowered  the  company  to 
sell  to  the  corporation  that  which  the  company 
had  to  sell.  In  that  Act,  by  sect.  3,  it  is  provided 
that  "the  corporation  shiul  purchase  and  the 
company  shall  sell  the  undertaking  of  the  com- 
pany for  such  price  (bein^  a  sum  in  gross)  and 
upon  such  terms  and  conditions  as  may  oe  agreed 
on  between  the  corporation  and  the  company,  or 
as,  failing  agreement,  may  be  settled  b^  arbitra- 
tion under  and  according  to  the  provisions  of  the 
Lands  Glauses  Act."  Then  sect  2  says  that 
"  '  The  undertaking  of  the  company '  means  the 
undertaking,  works,  lands,  easements,  plant  fixed 
and  movable,  stock-in-trade,  buildings,  equip- 
ment, rights,  powers,  privileges,  and  authorities 
of  the  company,  including  the  right  to  demand 
and  take  and  recover  tolls,  rents,  and  charges." 
Those  are  the  largest  words  which  could  be  used ; 
tbey  include  everything  which  the  company  had ; 
but  all  that  was  subject  to  the  condition  that  the 
company  might  have  to  sell  under  the  terms  of 
sect.  43  of  the  Act  of  1870.  It  seems  to  me  to  be 
quite  clear  that,  under  the  Act  of  1897,  there  was  a 
sale  of  that  undertaking  which  the  company  then 

e>88essed.  That  is  the  effect  of  the  judgment  of 
race,  J.  in  the  Divisional  Oourt,  with  which  I 
entirely  agree.  Is  there  anything  in  the  Act 
of  1897  to  show  that  the  sale  by  the  company 
was  to  be  of  their  property  irrespective  of  any 
reference  to  the  provisions  of  sect.  43  of 
the  Act  of  1870  P  I  can  find  nothing  of  the 
kind.  This  appeal,  therefore,  fails  and  must  be 
dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion. 
When  the  case  is  confined  to  the  questions 
-stated  by  the  umpire,  it  seems  to  me  that  there  is 
nothinje  left  about  which  to  argue.  The  conten- 
tion ox  the  appellants,  when  it  is  analysed,  comes 
to  this,  that,  the  company  having  a  subject- 
matter  clogged  with  a  condition,  and  the  corpo- 
ration having  agreed  to  buy  it,  that  agreement  has 
the  effect  of  clearing  away  the  clog  or  fetter  upon 


the  subject-matter.  That  is  an  absurd  contention, 
and  I  do  not  think  that  it  is  necessaiy  for  me  to 
find  reasons  for  refusing  to  accept  it  It  is  im- 
possible to  say  that  the  corporation,  by  agreeing 
to  buy  this  property,  which  was  doroed  wit£ 
the  fetter  imposed  by  sect.  43  of  the  %amwayB 
Act  1870,  put  that  condition  out  of  consideration 
in  estimatme  the  ^-alue  of  the  property.  As  to 
the  point  which  has  been  argued,  that  the  pro- 
perty was,  but  ought  not  to  have  been,  valued  at 
construction  price,  I  give  no  opinion  The  only 
question  is  \^ether,  when  the  corporation  pur- 
chased this  property,  it  was  property  fettered 
by  the  conditions  of  sect.  43.  1  agree,  therefore, 
that  the  appeal  must  be  dismissed. 

WillulMS,  L.J.  —  I  agree.  If  the  question 
which  seems  to  be  stated  by  the  special  case  is  in 
fact  the  real  question,  I  cannot  imagine  why  it 
was  thought  necessary  to  raise  it  or  to  have  a 
case  stated  about  it,  or  why  it  was  neoeesaiy,  in 
the  court  below,  to  refer  to  and  argue  about  the 
cases  decided  in  the  House  of  Lorcb.  The  ques- 
tion would  be  an  idle  one — ^when  is  a  fetter  not  a 

'®**^  ^  Appeal  dumiued. 

Solicitors  for  the  appellants.  Peacock  and 
Ooddard,  for  Sharp,  Rarrison,  Turner,  and  Turner, 
Southampton. 

Solicitors  for  the  respondents,  Bohine,  BiUing, 
and  Co.,  for  B.  B,  Linthome,  Southampton. 


Nov.  2,  3,  and  18, 1899. 

(Before  Lord  Bxtssell,  CJ.,  Smith  and 
w1llla.m8,  l.jj.) 

Ellis  v.  Cambbbwbll  Assbssmeht 

UOMMITTEB.  (a) 
APPEAL  FBOM  THE  <)UEBN'S  BENCH  DIYISIOV. 


Poor  raJte — Metropolis — Quinqusnnial  vaXuatuynn^ 
Supplemental  valuation  lieC—Alterations  during 
preceding  twelve  m^mtha — Alteration  in  value  of 
pa/rticular  hereditament — Evidence-^Valuatum 
IMeh-opolie)  Act  1869  (32  4!^  33  Vict.  0.  67),  tf.43, 
46,47. 

Under  eects.  46  and  47  of  the  Metropolis  {Vahuh 
tion)  Act  1869  a  hereditament  cannot  he  indudei 
in  a  provisional  or  supplemental  valuation  list 
wpofn  the  ground  thai  it  hcu  increased  in  valms 
wMring  the  year,  u/nless  thai  vncrease  arises  from 
a  cause  affecting  that  hereditament  in  partxcidair 
or  a  class  of  h^editam>ents  to  which  tt  belongs, 
and  not  from  a  cause  affecting  aU  heredilcmenisi 
such  as  a  general  rise  vn  value  owin^  to  general 
prosperity.  In  each  case  the  onus  ts  upon  those 
alleging  an  alteralion  in  value  to  prove  the 
nalure  and  cause  of  the  alteralion,  and  mere 
proof  of  increase  in  value  is  not  evidence  of  an 
increase  in  value  within  the  meaning  of  ike 
statvle. 

Decision  of  the  Queen's  Bench  DivieUm  reversed. 

This  was  an  appeal  by  Ellis  from  the  judgment 
of  the  Divisional  Court  (Lawrance  and  Ghannell, 
JJ.)  upon  a  case  stated  by  quarter  sessions  on  an 
aprNBafagalnst  a  supplemental  valuation  list 

£llis  was  and  had  been  since  Oct  1896  the 
occupier  of  a  public-house  known  as  the  Adam  sad 
Eve,  High-street,  Peckham,  in  the  parish  of 
Camberwell. 

(a)  Beported  by  J.  H.  WtTiTJAMH,  Eaq.,  Burliter-tti-lAir. 
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At  the  qomqnennial  valuation  in  1895  the 
gross  and  rateable  value  s  of  the  public-house 
were  fixed  at  485Z.  and  405L  respectively,  which 
values  were  duly  entered  in  the  quinquennial 
valuation  list  made  in  that  year. 

By  a  provisional  list,  made  in  Dec.  1896,  the 
assessment  of  the  public-house  was  increased  by 
the  overseers  to  60b{.  gi-oss  and  500L  rateable 
value,  and  objection  was  made  by  Ellis  to  the 
incrcojsed  assessment  on  the  ground  that  the 
public-house  had  not,  in  the  course  of  the  year 
m  which  the  provisional  list  was  made,  increased 
in  value  by  the  addition  thereto  or  erection 
thereon  of  any  building,  nor  had  there  been  any 
increase  of  value  from  any  cause,  within  the 
meaning  of  sect.  47  of  the  Valuation  (Metropolis) 
Act  1869. 

At  the  hearing  of  the  objection  the  assessment 
oommittee  endeavoured  to  get  from  Ellis  informa- 
tion as  to  the  premium  given  by  him  for  the  lease 
of  the  public-house.  This  information  he  refused 
to  give,  and  the  assessment  committee,  after 
heanng  the  objection  and  viewin^j  the  public- 
house  reduced  the  assessment  objected  to,  to 
5752.  gross  and  4:852.  rateable  value. 

In  the  supplemental  valuation  list  made  in 
1897,  the  public-house  was  again  valued  and 
assessed  at  5752.  gross  and  4852.  rateable. 

Ellis  duly  objected  to  the  valuation,  and  on 
appearing  before  the  assessment  committee  con- 
tended {inter  alia) :  (1)  That  the  public-house  had 
been  improperly  included  in  the  provisional  list, 
and  therefore  ought  not  to  be  included  in  the 
supplemental  list  and  was  therein  too  highly 
rated.  (2)  That  no  alteration  in  the  value  of  the 
public-house  had  taken  place  during  the  twelve 
months  preceding  the  making  of  the  supple- 
mental valuation  list,  within  the  meaning  of 
sect.  46,  snb-sect.  1,  of  the  Valuation  (Metropolis) 
Act  1869 ;  and  (3)  that  the  overseers  were  not  in 
law  entitled  to  consider  or  in  any  way  to  act  on 
any  sum  of  money  paid  or  supposed  to  have  been 
paid  for  the  public-house,  either  since  the  date  of 
the  valuation  list  in  force  at  the  time  of  the 
making  of  the  provisional  list,  or  at  all. 

The  assessment  committee,  after  hearing  the 
objections,  refused  to  grant  any  relief,  and  Ellis 
hemg  aggrieved  by  such  decision  dul^  gave  notice 
and  ap^aled  to  the  quarter  sessions  for  the 
county  of  London. 

At  the  hearing  of  the  appeal,  counsel  for  Ellis 
again  objected  to  any  questions  being  asked  or 
any  evidence  being  given  about  the  premium  paid 
by  him. 

The  court,  however,  overruled  the  objection, 
and  the  fact  was  elicited  by  the  assessment  com- 
mittee on  cross-examination  that  Ellis  had  paid 
16,4002.  as  the  consideration  for  his  lease.  No 
evidence  was  siven  as  to  the  precise  amount  of  the 
premium  paid  in  1895,  or  any  time  previously, 
out  it  was  admitted  by  one  of  Ellis's  witnesses 
that,  assuming  the  valuation  appearing  in  the 
quinquennial  list  made  in  1895  to  nave  been  calcu- 
lated according  to  the  method  usually  adopted  in 
the  parish  of  Oamberwell,  the  valuation  must 
have  been  made  on  a  supposed  payment  of  a 
premium  of  about  64002.  The  assessment  com- 
mittee, however,  at  the  time  of  the  revision  of 
the  quinquennial  valuation  list  did  not  in  fact 
know  the  precise  amount  of  the  premium  which 
had  been  paid  by  the  then  occupier.  Evidence 
was  given  by  a  valuer  on  behalf  of  the  assessment 
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committee  that  there  had  been,  since  the  date  of 
the  quinquennial  valuation  list,  a  general  appre- 
ciation of  licensed  premises  throughout  the 
metropolis,  and  that  in  his  opinion  tne  annual 
value  of  the  public-house  had,  between  April  and 
Oct.  1896,  increased  by  about  1002.  It  was,  how- 
ever, admitted  that  there  had  been  no  structural 
alteration  to  the  public-house.  "No  evidence  was 
given  of  any  circumstances  specially  affecting  the 
aunual  value  of  the  public-house. 

The  assessment  oommittee  contended  they  were 
not  bound  to  give  any  such  evidence,  but  that  it 
was  enough  for  them  to  show  that  the  value  had 
in  fact  increased.  It  was  further  admitted  that 
no  public-houses  had  been  placed  in  the  provi- 
sional or  supplemental  lists  except  such  as  had 
in  fact  been  sold  since  the  date  of  the  quin- 
quennial valuation,  although  public-houses  in  the 
neighbourhood  had  generally  increased  in  value. 

For  the  assessment  committee  it  was  contended 
that  it  was  not  necessary  that  there  should  be  a 
structural  alteration  of  the  rated  premises  in 
order  to  warrant  their  insertion  in  a  supplemental 
list ;  that  the  facts  hereinbefore  mentioned  as  to 
the  premiums  given  for  the  lease  of  the  public- 
house  were  evidence  of  an  alteration  in  matters 
stated  in  the  quinquennial  valuation  list  during 
the  twelve  months  preceding  the  making  of  the 
supplemental  list,  within  sect.  46  of  the  Valuation 
(Metropolis)  Act  1869 ;  and,  that  the  payment  of 
such  premium  showed  that  there  had  been  such  a 
material  aud  unforeseen  altei*ation  of  the  value 
of  the  public-house  as  to  warrant  its  insertion  in 
the  supplemental  list. 

For  Ellis  it  was  contended  that  the  facts 
hereinbefore  mentioned  were  not  in  law  any 
evidence  of  an  alteration  within  the  meaning  of 
sect.  46,  sub- sect.  1,  of  the  Valuation  (Metropolis) 
Act  1869,  and  that  all  evidence  as  to  the  amount 
of  premium  paid  by  Ellis  for  the  public-house  in 
Oct.  1896  was  irrelevant  and  inadmissible,  and 
that  the  amount  of  such  premium,  in  the  absence 
of  any  evidence  save  as  hereinbefore  stated  as  to 
the  premiums  previously  paid,  could  not  afford  any 
indication  of  an  alteration  in  the  value  of  the 
public-house. 

The  Court  of  Quarter  Sessions  gave  judgment 
in  the  following  terms  : — "  We  find  that,  although 
there  has  been  no  structural  alteration  in  appel- 
lant's premises  between  April  1896  and  April 
1897,  there  has  been  alteration  in  value  in  these 
premises  by  way  of  increase  in  that  period.  The 
appellant  has  failed  to  establish,  in  our  opinion, 
that  the  alteration  in  gross  and  rateable  values 
made  by  the  assessment  oommittee  in  the  supple- 
mental list  is  in  excess  of  the  actual  increased  value 
within  the  statutoiy  period,  and  we  confirm  the 
alteration  of  the  list  made  by  the  assessment  com- 
mittee with  costs." 

The  values  in  the  supplemental  list  were  there- 
fore ordered  to  remain  as  assessed  by  the  assess- 
ment committee. 

The  questions  for  the  opinion  of  the  court  were : 
1,1)  Whether  the  alteration  in  value  which  took 
place  during  the  twelve  months  preceding  the 
making  of  the  supplemental  valuation  list  was  in 
law  an  alteration  within  the  meaning  of  sect.  46, 
sub-sect.  1,  of  the  Valuation  (Metropolis)  Act 
1869 ;  (2)  whether  the  amount  of  premium  paid 
by  Ellis  in  Oct.  1896  for  the  premises  ought  to 
have  been  received  in  evidence ;  (3)  whether  the 
amount  of  such  premium  was  in  law  any  evidence 
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of  an  alteration  within  tbe  meaning  of  the  sub- 
section hereinbefore  mentioned. 

If  the  court  should  answer  all  the  foregoing 
questions  in  the  affirmative,  then  tbe  order  of 
sessions  was  to  be  affirmed;  and  if  the  court 
should  answer  all  or  any  of  the  questions  in  the 
negative,  then  either  the  order  of  sessions  was  to 
be  quashed  and  the  gross  and  rateable  values  of 
the  public-house  were  to  be  reduced  to  485Z.  and 
4051.  respectively,  or  the  pi-emises  struck  out  of 
the  supplemental  valuation  list,  or  the  court  was 
to  make  such  further  or  other  order  as  to  the  court 
should  seem  fit. 

The  Valuation  (MetropoUs)  Act  1869  (32  &  33 
Vict.  c.  67)  provides : 

Sect.  43.  The  valnation  list  as  approved  by  the 
asBesement  oommittee,  and,  if  altered  on  any  appeal 
under  this  Act  to  any  seeeion  or  a  superior  court,  as  so 
altered,  shall  oome  into  foroe  at  the  beginning  of  the 
year  (oommenoing  on  the  sixth  of  April)  anoceeding  that 
in  wbioh  it  is  made,  and  shall  last  for  five  years,  subject 
to  any  alterations  that  may  be  made  by  any  sopple- 
mental  or  provisional  list  as  hereinafter  mentioned. 

Sect.  46.  Every  valuation  list  ahall  be  revised  in 
manner  directed  by  tbis  Act,  and  such  revision  in  every 
period  of  five  years  (the  first  of  such  periods  beginning 
with  the  sixth  of  April  one  thousand  eight  hundred  and 
seventy -one)  shall  be  conducted  as  follows :  (1)  Li  each 
of  the  first  four  years  of  such  period  a  supplemental 
list  shall,  if  necesaary,  be  made  out  in  the  same  form  as 
the  valuation  list,  and  shall  show  all  the  alterations 
which  have  taken  place  during  the  preceding  twelve 
months,  in  any  of  the  matters  stated  in  the  valuation 
list,  but  shall  contain  only  the  hereditaments  affected  by 
such  alterations.  If  no  alteration  has  taken  place  which 
makes  a  supplemental  Ust  necessary,  the  overseers  ahall 
send  a  certificate  to  that  effect  to  the  assessment  com- 
mittee in  place  of  such  list,  which  certificate  may  be  in 
the  form  contained  in  the  second  schedule  to  this  Act. 

Sect.  47.  If  in  the  course  of  any  year  the  value  of 
any  hereditaments  is  increased  by  the  addition  thereto 
or  erection  thereon  of  any  building,  or  is  from  any 
cause  increased  or  reduced  in  value,  the  following 
provisions  ahall  have  effect :  (1)  The  overseers  of  the 
parish  in  which  such  hereditament  is  situate  may,  and  on 
the  written  requisition  of  the  assessment  oommittee  or 
of  any  ratepayer  of  the  union  or  of  the  surveyor  of  taxes 
f#r  the  district  shall,  send  to  the  assessment  oommittee 
a  provisional  list  containing  the  gross  and  rateable 
value  as  so  increased  or  reduced  of  such  hereditament. 

Littler,  Q.C.,  Page,  Q.C.,  and  William  Busaell 
for  the  appellant. 

Macmorran,  Q.G.  and  W.  C.  Byde  for  the 
respondents. 

Jan.  18, 1899. — Lawbance,  J. — In  this  case  I  am 
clearly  of  opinion  that  the  justices  at  the  Quarter 
Sessions  came  to  a  correct  conclusion.  It  seems 
to  me  that  the  history  of  the  case,  as  far  as  it 
is  necessary  to  state  it,  is  that  Ellis  was  the 
occupier  ox  the  Adam  and  Eve  public-house  in 
Gamoerwell,  a  house  which  in  1895  was  rated  at 
4SSI.  gross  and  405Z.  net.  By  the  provisional 
list  m£^e  in  1896  it  was  increased  to  600L  gross 
and  500Z.  rateable  value.  Against  that  the 
occupier  appealed  or  objected  before  the  assess- 
ment committee,  and  on  the  heaidng  of  the 
objection  an  attempt  seems  to  have  b^an  made 
by  the  assessment  committee  to  get  information 
about  the  premium  that  had  been  given  by  the 
occupier  for  his  lease.  However,  that  was  not 
forthcoming,  and  what  the  assessment  committee 
seem  to  have  done  was  this :  They  reduced  the 


assessment  of  6001,  and  5001.  to  575L  gross  and 
4S51.  rateable  value  respectively.  A  supplemental 
valuation  list  was  made  in  1897,  and  the  house 
was  aeain  included  in  that  list  at  the  same  valae 
of  575T.  and  4:852.  Ellis  objected  to  that  again, 
and  appeared  before  the  assessment  committee, 
and  these  were  his  contentions:  First,  that  the 
public-house  had  been  improperly  included  in  the 
aforesaid  provisional  list,  and  therefore  oueht 
not  to  be  included  in  the  said  supplemental  list, 
and  was  therein  too  highly  rated ;  secoud,  that  no 
alteration  in  the  value  of  the  said  pubHo-house 
had  taken  place  during  the  twelve  months  pre- 
ceding the  making  of  the  said  supplemental 
valuation  list  within  the  meaning  of  sect.  46,  sub- 
sect.  1,  of  the  YaJuation  (Metropolis)  Act  1869; 
and,  third,  that  the  overseers  were  not  in  law 
entitled  to  consider  or  in  any  way  to  act  on  any 
sum  of  money  paid  or   supposed  to  have  been 

Said  for  the  said  public-house,  either  since  the 
ate  of  the  valuation  list  in  force  at  the  time  of 
the  making  of  the  said  provisional  list  or  at  aJL 
After  the  assessment  committee  had  heard  the 
objections,  they  gave  no  relief,  and  Ellis  appealed 
to  the  Quarter  Sessions,  and  it  is  ux>on  the  decision 
of  Quarter  Sessions  that  the  matter  is  brought 
before  us.    Now,  at  the  hearing  before  the  Court 
of  Quarter  Sessions  it  was  elicited  by  the  assess- 
ment  committee    upon    cross-examination    f^t 
Ellis  had  paid  16,40ut.  for  his  lease.    No  evidence 
was  given  as  to  the  precise  amount  of  the  premium 
paid  in  1895  or  at  any  time  previously ;  but  it 
was  admitted  by  one  of  Ellirs  witnesses  that, 
assuming  the  valuation   appearing  in  the  quin- 
quennial list  made  in  1895  to  have  been  calculated 
according   to    the   method  usually   adopted  in 
Gamberwell,  the  valuation  must  have  been  based 
on  a  supposed  payment  of  a  premium  of  about  640QZ. 
Now,  Before  the  Quarter  sessions,  evidence  was 
given  on  the  part  01  the  assessment  committee  by  a 
valuer  that  there  had  been  a  general  appreciation  of 
licensed  premises  throughout  the  metropolis  in  his 
opinion,  and  that  the  annual  value  of  the  said 
public-house  had   between  April  and  Nov.  1896 
increased  by  1001.,  and  so  forth.   Then  the  quarter 
sessions  came  to  this  conclusion :   "  We  find  that, 
although  there  has  been  no  structural  alteration 
in  the  appellant's  premises  between  April  1896  and 
April  lo97  there  has  been  alteration  in  value  in 
these  premises  by  way  of  increase  in  that  period. 
The  appellant  failed  to  establish,  in  our  opinion, 
that   the  alteration  in  the  gross  and  rateable 
value  made  by  the  assessment  oommittee  in  the 
supplemental   list   is   in  excess   of   the  actual 
increased  value  within  the  statutory  period,  and 
we  confirm  the  alteration  made  by  the  assessment 
committee."     Then  they  finish  oy  asking  three 
questions  :  First,  whether  the  alteration  in  value 
which  took  place  during  the  twelve  months  pre- 
ceding the  making  of  uie  supplementary  valua- 
tion list   was  in  law  au   alteration  within  the 
meaning  of  the  Yaluation  (Metropolis)  Act  1869. 
It  is  argued  by  Mr.  Littler  to-day  that  it  is  not. 
Mr.  Littler  admits  that  there  is  an  authority 
which  is  binding  upon  us,  and  which  is  against 
his  contention.      AU  I  can  say  is  I  should  have 
been  very  much  surprised  if  there  had  been  an 
authority  the  other  way,  for  clearer  language 
never  was  used  in  any  Act  of  Parliament.    Bv 
sect.  46,  sub-sect.  1,  it  is  provided  that :  "  In  each 
of  the  first  four  years  01  such  period  a  supple- 
mental list  shall,  if  necessary,   be  made  ont  in 
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the  same  form  as  the  valuation  list,  and  shall 
show  all  the  alterations  which  have  taken  place 
daring  the  previous  twelve  months  in  any  oi  the 
matters  stated  in  the  valuation  list ; "  and  sect.  47 
provides  that :  "  If  in  the  course  of  any  year  the 
value  of  any  hereditament  is  increased  by  the 
addition  thereto  or  the  erection  thereon  of  any 
building,  or  from  any  cause  increased  or  reduced 
in  value,  the  following  provisions  shall  have 
effect,"  and  so  forth.  It  is  clear  that  that  is  not 
confined,  as  Mr.  Littler  has  argued,  to  any  struc- 
tnral  alteration  or  addition  made;  that  is  clear. 
The  section  says :  ''  or  is  from  any  cause  increased 
or  reduced  in  value."  If  it  is  increased,  the 
assessment  is  to  be  inci^eased;  if  it  is  reduced, 
the  assessment  is  to  be  raduced  in  proportion. 
That  answers,  in  my  judgment,  the  first  question 
pat  to  us,  that  there  was  an  alteration  within  the 
meaning  of  sect.  46,  sub-sect.  1,  of  the  Yaluation 
(Metropolis)  Act  of  1869.  That,  indeed,  seems  to 
me  to  conclude  the  whole  case.  There  were  two 
other  questions  put :  "  Whether  the  amount  of 
premium  paid  by  Ellis  in  Oct.  1896  for  the  lease 
of  the  premises  ought  to  have  been  received  in 
evidence."  Speaking  for  myself  alone,  I  should 
have  thought  it  was  evidence,  and  very  cogent 
evidence.  It  was  evidence  that  the  Gourt  of 
Quarter  Sessions  could  not  disregard,  and  I 
think  the  evidence,  if  properly  used  (as  I  think  it 
was  here)  was  very  strong  evidence,  and  led  the 
ooart  to  the  conclusion  that  there  had  been  a 
substantial  increase  in  value.  The  third  question 
is  whether  the  amount  of  such  pi-emium  was  in 
law  any  evidence  of  an  alteration  within  the 
meaning  of  that  sub- section.  As  I  said  before, 
if  properly  used,  it  was  evidence.  If  the  sessions 
had  taken  the  whole  amount,  and  had  said  that 
they  would  raise  the  assessment  by  the  whole 
amount  of  the  premium,  that  would  have 
been  an  improper  use  of  the  evidence.  It 
was  pointed  out  in  the  case  referred  to,  Bradford- 
m-Avon  Assessment  Committee  v.  White  (78  L.  T. 
Eep.  758 ;  (1898)  2  Q.  B.  630)  that  the  fact  that 
there  was  a  competition  among  brewers  for  the 
purchase  of  public-houses  was  an  element  to  be 
taken  into  consideration  in  arriving  at  the  value 
of  a  house,  but  not  the  figure  that  a  l)rewer  would 
give,  because  it  may  be  that  the  brewer  might 
give  very  much  more  for  a  public-house  than 
ordinary  persons  might  do  for  their  own  purpose. 
A  man  might  want  to  become  possessed  of  all 
the  public-houses  in  one  particular  district,  and 
therefore  might  nve  a  high  price  for  them; 
therefore  it  would  be  unfair  to  found  value  for 
rating  purposes  on  what  a  brewer  might  give. 
Considering  what  the  i*eal  point  in  this  case  is, 
what  the  tenant  would  give  for  this  house  from 
year  to  year,  it  seems  impossible  to  argue  the 
point  for  a  single  moment.  When  you  find  there 
is  a  lease  at  some  rent,  and  that  a  man  was  bound 
to  give  so  much  rent,  and,  for  the  purpose  of 
getting  possession  of  that  lease,  to  give  a  large 
sum  (here  16,400Z.)  for  it,  to  say  that  it  was  not  of 
more  value  than  the  original  lessee  gave  for  it 
seems  to  me  to  be  playing  with  the  words 
altogether.  It  seems  to  me  tiiat  the  court  was 
well  justified  in  the  conclusion  to  which  they 
came.  They  acted,  no  doubt,  upon  the  evidence 
of  the  valuer,  who  was  called  for  the  purpose  of 
stating  what  in  his  opinion  was  the  true  value  of 
the  premises.  Tnat  was  a  fact  which  I  should 
have  thought  was  the  strongest  evidence  the  court 


could  have,  coupled  with  the  fact  that  the  person 
who  had  complained  had  himself  given  a  lar^ 
sum  of  money  for  the  lease  of  the  house^-that  is 
to  say,  that  he  had  paid  a  considerable  sum  of 
money  in  addition  to  that  paid  by  the  original 
lessee.  Under  the  circumstances,  therefore,  1  feel 
bound  to  answer  the  three  questions  in  the  affirma- 
tive, and  the  judgment  of  the  Quarter  Sessions  will 
be  affirmed. 

Ghannell,  J.— -I  am  of  the  same  opinion.  I 
have  so  recently  given  my  opinion  upon  what 
seems  to  me  to  be  the  principle  involved  in  this 
case,  so  far  as  there  is  a  principle,  that  I  do  not 
think  I  need  repeat  it.  1  do  not  know  whether 
the  case  of  Bradford-on-Avon  Assessment  Com- 
mittee  v.  White  {ubi  sup,)  has  gone  to  the  Gourt 
of  Appeal,  but  at  any  rate  at  present  it  has  not 
been  overruled,  and  it  expressed  my  views. 
Taking  them  shortly,  they  are  to  the  effect  that, 
although  sums  paid  either  by  brewers  or  by 
tenants  by  way  of  premium  to  go  into  a  public- 
house  are  not  at  all  evidence  that  the  house  is  of 
the  value  represented  by  those  sums,  yet  that  if 
the  fact  that  people  are  willing  to  pay  such  sums 
does  increase,  as  demand  generally  does  increase, 
the  annual  value  of  the  property,  they  cannot 
altogether  be  excluded.  Now  here  the  evidence 
upon  which  it  seems  to  me  the  sessious  were 
entitled  to  act  was  evidence,  given  on  behalf  of 
the  assessment  committee,  that  there  bad  been, 
since  the  date  of  the  quinquennial  valuation  list, 
a  general  appreciation  of  licensed  premises 
throughout  the  metropolis,  and  that  in  his 
opinion  the  annual  value  of  the  said  public-house 
had,  between  April  and  Oct.  1896,  increased  by 
lOOZ.  There  is  evidence,  if  you  trust  it,  of  an 
increase  in  annual  value,  which  means  the  annual 
value  in  the  market,  the  annual  value   that   a 

gerson  going  in  as  tenant  from  year  to  year  would 
ave  to  give  for  the  property,  and  that  is  evidence 
upon  which  they  are  entitled  to  act.  The  ground 
of  the  witness  s  opinion,  as  I  understand  it,  was 
the  very  natural  ground  that  very  much  larger 
sums  had  been  given  by  way  of  premium  than 
had  been  given  before.  That  is  what  he  means 
by  an  appreciation  of  licensed  premises  through- 
out the  metropolis.  Then  it  is  said  (it  does  not 
appear  in  the  case,  but  it  is  said  by  Mr.  Littier, 
and  I  will  accept  it  for  what  it  is  worth)  that  that 
gentieman  never  had  experience  and  never  let  a 
public-house  within  this  district  from  year  to 
year  during  the  time  in  question.  That  is  very 
likely,  because,  as  a  matter  of  fact,  in  the  metro- 
polis there  is  not  a  very  great  number  of  cases  in 
which  the  public-houses  are  let  from  year  to  year. 
Tou  must  have  leases  to  borrow  money,  and  in 
fact  the  greater  part  is  very  often  borrowed. 
Gonsequentiy,  the  case  does  not  often  happen  of 
a  pubuc-house  being  let  from  year  to  year ;  but 
if  any  owner,  for  reasons  of  his  own,  because 
he  thinks  this  boom  will  continue  and  in  a 
year  or  two  his  house  will  get  more  and 
more  valuable,  says  that  he  is  not  going  to 
tie  his  hands,  but  will  let  the  house  from  year  to 
year,  it  would  certainly  make  it  possible  n)r  him 
to  get  a  larger  sum  from  a  tenant  from  year  to 
year.  He  would  not  veiy  easily  find  a  man 
perhaps,  because  the  man  might  say  he  wanted 
a  lease.  But^  when  he  found  his  man,  that  man 
might  give  mora  than  he  would  have  given  some 
months  before.  That  shows  increase  in  annual 
value,  and  consequently  there  does  not  seem  to 
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me  to  be  any  difficaltjr  in  the  case.  Assaming, 
as  we  must  assume  m  this  com*t,  at  any  rate, 
that  aDj  alteration  in  value  in  the  Metropolis 
(Yaludtion)  Act  is  not  confined  to  structural 
alteration,  upon  which  there  is  at  least  onn  deci- 
sion expressly  in  point,  and  I  think  there  are 
others,  it  follows  that  there  is  ample  evidence 
befoi*e  the  Quarter  Sessions  of  an  increase  in  value 
within  the  meaning  of  the  Act  and  an  increase 
in  value,  as  the  evidence  put  it,  which  is  a 
little  beyond  that  which  they  adopted.  But  for 
the  way  in  which  the  case  is  stated  there  would 
be  no  difficulty  at  all.  If  the  justices  had  con- 
fined themselves  to  the  first  question  for  the 
opinion  of  the  court,  there  would  have  been  no 
difficulty  at  all.  The  only  difficulty  that  was 
created  in  my  mind  was  by  questions  2  and  3, 
whether  the  amount  of  the  premium  paid  by 
Ellis  in  Oct.  1896  fur  the  lease  of  the  premises 
ought  to  have  been  received  in  evidence,  and 
whether  the  amount  of  such  premium  was  in  law 
any  evidence  of  an  alteration  within  the  meaning 
of  that  sub-section.  Then  it  goes  on  to  say  that 
unless  the  court  answered  all  those  questions  in 
the  affirmative  the  appeal  was  to  be  allowed. 
Now,  as  to  those  questions,  in  the  first  place  I 
think  it  quite  impossible  to  have  rejected 
the  question  in  cross-examination  as  to  what 
premium  the  man  had  paid.  A  man  comes  to 
say  there  is  no  alteration  in  the  value  of  these 
premises,  and  he  is  asked,  "  Have  not  you  paid 
a  very  large  sum  indeed  for  them  in  the  last  four 
months?"  and  was  going  to  be  asked, as  Mr. 
Macmorran  says,  "  was  not  that  a  larger  sum 
than  was  paid  before  P  "    Therefore  you  could  not 

Sossibly  reject  that  evidence,  and  that  being  so,  I 
o  not  leel  much  difficulty  about  question  2.  Then 
there  is  the  question  "  whether  the  amount  of  such 
premium  was  in  law  any  evidence  of  an  alteration." 
It  is  quite  clear  it  was  not  the  evidence  of  value. 
But  I  think  that  we  may  take  it  into  consideration 
for  what  it  is  worth  as  being  some  evidence  of  an 
increase  in  selling  value  of  the  property.  Then 
from  that  it  can  be  argued,  as  there  has  been  a 
substantial  and  large  increase  in  the  selling 
value,  although  the  truth  is  that  public-houses 
are  not  of  ten  let  on  tenancies  from  year  to  year, 
yet  for  rating  purposes  it  has  to  be  ascert^ed 
what  they  would  be  let  at  if  they  were  so  let,  that 
the  evidence  that,  they  being  usually  sold  and  not 
let  in  that  way,  the  sale  value  has  gone  up  is 
certainly  some  evidence  that  when  they  were  let 
on  an  annual  tenancy  the  rent  which  would 
have  to  be  given  in  the  market  would  have 
gone  up  also.  I  agree  with  the  way  in  which  Mr. 
Macmorran  put  it,  that  it  would  be  wrong  to 
place  too  much  weight  upon  such  evidence ;  but  I 
agree  also  that  we  cannot  say  that  no  weight 
necesssuily  is  to  be  attached  to  it,  and  conse- 
quently it  is  not  evidence  which  should  be 
entirely  excluded  from  consideration.  It  should 
be  taken  into  consideration  with  the  view  of 
seeing  whether  it  shows  such  a  demand  for  pro- 
perty of  this  kind  as  necessarily  would  alter  the 
annual  value  in  the  market,  and,  if  they  con- 
sidered it  only  for  that  purpose,  I  think  they 
were  right.  Consequently,  I  see  no^  reason  for 
not  answering  each  of  the  questions  in  the 
affirmative,  and,  that  being  so,  of  course  the  deci- 
sion of  the  Quarter  Sessions  will  le  affirmed. 

Appeal  dismissed. 
Ellis  appealed. 


Littler,  Q.C.,  E.  Page,  Q.O.,  and  William 
Bussell  for  the  appellant — When  the  valuation 
of  an  hereditament  has  been  fixed  by  the  quin- 
quennial valuation,  the  valuation  as  appearing  in 
tne  quinquennial  valuation  list  cannot  oe  altered, 
during  the  period  of  five  years,  by  a  provisional 
or  supplemental  list,  made  under  sects.  46  and  47 
of  the  Valuation  (Metropolis)  Act  I860,  unless 
there  has  been  an  alteration  in  the  value  of  that 
particular  hereditament  from  circumstances 
peculiar  to  that  particular  hereditament : 

Reg,  V.  New  River  Company ,  40  L.  T.  Bep.  322 ;  4 
Q.  B.  Div.  309. 

The  alteration  in  value  to  which  those  sections 
applies  is  not,  indeed,  restricted  to  alteration  in 
value  arising  from  structural  alteration  of  the 
premises : 

Beg.  V.  8t.    Mary's,  Islington,   Assessment  Com' 
mittee,  57  L.  T.  Bep.  270  ;  19  Q.  B.  Div.  529. 

But  it  must  arise  from  some  cause  which  is  of  the 
same  kind,  that  is,  from  some  cause  which  affects 
the  particular  hereditament  in  question,  and  not 
from  some  cause  which  equally  affects  the  value 
of  premises  generally.  If  sects.  46  and  47 
applied  to  any  increase  of  value  arising  from 
general  causes,  the  result  would  be  that  the  quin- 
quennial valuation  would  not  have  the  effect 
which  it  was  clearly  intended  that  it  should  have 
as  shown  by  the  provisions  of  sect.  43.  The 
intention  of  the  Act  was  that  the  quinquennial 
valuation  should  not  be  disturbed  unless  there 
was  some  special  alteration  in  the  value  of  a 
particular  hereditament.  The  only  evidence 
before  the  Quarter  Sessions  in  this  case  was  that 
there  had  been  a  general  appreciation  in  the 
value  of  public-houses  in  the  metropolis,  and 
that  a  very  large  premium  had  been  paid  for  this 
house.  There  was  no  evidence  of  any  increase 
in  the  value  of  this  house  beyond  the  evidence  of 
increase  of  tlie  value  of  public-houses  generally. 
They  cited  also 

Bradford'On-Avon  Assessment  Committee  v.  Whits. 

78  L.  T.  Bep.  758 ;  (1898)  2  Q.  B.  630 ; 
Dodds  V.  Bouth  Shields  Union,  72  L.  T.  Bep.  355 ; 

(1895)  2  Q.  B.  133  ; 
Beg.  V.  Poplar   Union  Assessment  Committee,  51 

L.  T.  Bep.  97;  13  Q.  B.  Div.  364. 

Macmorran,  Q.O.  and  W.  C.  Ri/de  for  the  respon- 
dents.— ^The  decision  of  the  Divisional  Court  was 
right.  The  Court  of  Quarter  Sessions  have  found 
tlmt  *' there  has  been  an  alteration  in  value  in 
these  premises  by  way  of  increase  in  that  period.'* 
That  is  a  finding  of  fact  which  cannot  be  reviewed 
on  appeal,  unless  it  can  be  shown  that  there  was 
no  evidence  to  support  it.  There  was  ample 
evidence  before  the  Quarter  Sessions  to  support 
that  finding.  There  was  evidence  that  there  nad 
beea  a  general  appreciation  in  the  value  of 
licensed  premises  throughout  the  metropolis. 
That  appreciation  would  not  necessarily  affect 
every  public-house  in  London,  but  there  was 
evidence  that  the  value  of  these  particular 
premises  had  increased.  Aooording  to  the  pro- 
visions of  the  Act,  the  overseers  nave  to  take 
notice  of  any  increase  in  the  value  of  any  here- 
ditament  arising  from  structural  alterations  and 
also  arising  **  from  any  cause."  Such  other  cauffe 
is  not  confined  to  causes  similar  to  structan) 
alterations,  but  extends  to  any  cause  whatever : 

Beg.  V.  8t.  Mary's,  Islington,   Asseesmeitd  Cos^ 
mittee,  57  L.  T.  Bop.  270  ;  19  Q.  B.  Div.  529 ; 


MAGISTRATES'    CASES. 


421 


Ct.  of  App.J 


Ellis  v.  Cambbbwbix  Assessment  Committee. 


[Ct.  of  a  pp. 


Beg.  Y.  Poplar  Union  Aateatment   Oommitteef   51 

L.  T.  Bep.  97;  18  Q.  B.  DLy.  364  ; 
Beg.  Y.  New  River  Company,  40  L.  T.  Bep.  322 ;  4 

Q.  B.  Dir.  309. 

If  any  increase  in  the  value  of  a  hereditament 
can  be  shown  to  have  taken  place  during  the  year 
from  any  cause,  then  the  hereditament  is  properly 
placed  in  the  provisional  list  under  sect.  47.  The 
quinquennial  valuation  list  is  not  by  the  Act 
made  in  any  way  final  during  the  period  of  five 
years,  but  it  is  subject  to  alteration  by  the  provi. 
sional  and  supplemental  lists.  As  the  provisions 
of  sects.  46  and  47  are  not  confined  to  alterations 
ID  value  caused  by  strustaral  alterations,  they 
apply  in  every  case  whero  in  fact  an  alteration  in 
the  value  of  a  rateablH  hereditament  has  taken 
place. 

Liitler,  Q.O.  in  reply. — The  case  of  Beg.  v.  East 
and  West  India  Docks  (49  L.  T.  Rep.  363;  11 
Q.  B.  Div.  721)  shows  that  sect.  47  applies  only 
when  there  has  been  durini;  the  year  an  alteration 
in  the  value  of  the  particular  hereditament. 
There  was  not  in  this  case  any  evidence  of  an 
increase  during  the  year  in  the  value  of  this  here- 
ditament. The  evidence  relating  to  these  premises 
was  only  that  there  had  been  a  change  in  the 
proprietorship.  ^^  ^^  ^^^^ 

Nov.  18. — Williams,  L.J.  read  the  judgment 
of  the  court  as  fo'lows :  The  43rd  section  of  the 
Valuation  (Metropolis)  Act  1869,  which,  as  the 
preamble  stiates,  was  passed  to  secure  uniformity 
m  the  assessment  of  rateable  property  in  the 
metropolis,  provides  that  the  valuation  list  shall 
last  for  five  years  "  subject  to  any  alterations  that 
may  be  made  by  any  supplemental  or  provisional 
list  as  hereinafter  mentioned."  Now  alteration 
is  provided  for  in  sect.  46  and  sect.  47.  The 
former  provides  for  supplemental  valuation,  the 
latter  for  provisional  valuation.  Supplemental 
valuation  takes  place  at  the  end  of  each  year. 
The  old  list  is  then  to  be  supplemented  by  making 
a  new  list  of  all  the  alterations  which  have  tH.ken 
place  within  the  last  twelve  months.  If  there 
are  no  such  alterations  which  make  a  supple- 
mental list  necessary  in  any  of  the  matters  in 
the  valuation  list  (which,  of  course,  includes 
grass  and  rateable  value)  the  overseers  are  to 
wnd  to  the  assessment  committee  a  certificate  to 
that  effect.  Provisional  valuation  deals  with  the 
alteration  by  increase  or  decrease  in  value  of  a 
particular  hereditament  **  from  any  cause  "  during 
the  twelve  months.  The  provisional  valuation 
takes  effect  immediately  and  remains  in  force  till 
the  making  of  the  supplemental  or  other  valua- 
tion list  at  the  end  of  the  year.  The  alterations 
in  the  supplemental  Ust  seem  to  be  the  confirmed 
provisional  valuations.  It  seems  tb  follow  that, 
whether  one  is  dealing  with  the  supplemental  list 
or  with  the  provisional  list,  the  question  whether 
there  has  been  such  an  alteration  in  the  value  of 
the  premises  as  to  justify  an  alteration  in  the 
valuation  seems  to  be  the  same  in  either  case. 
Now  what  are  the  conditions  of  such  an  aJtera- 
tbn.  It  seems  to  us  they  are  these:  (1)  The 
alteration  in  value  must  be  such  that,  if  the  fact 
relied  on  as  constituting  the  alteration  had  been 
present  at  the  time  of  the  ori^nal  valuation,  it 
oould  properly  have  been  taken  into  consideration 
in  arriving  at  the  assessment;  (2)  that  the  fact 
constituting  the  alteration  in  value  should  affect  i 


thn  hereditament  in  question  in  particular.     We 
do  not  think  that  a  general  rise  in  values  would 
be  a  fact  constituting  such  an  alteration.    This, 
it  seems  to  us,  would  be  inconsistent  with  the 
expressed  intention  of  the  Act  that  the  valuation 
list  should  rem -tin  in  force  for  five  years.     More- 
over, we  do  not  think  that  the  mere  proof  of  a 
rise  in  value  of  a  class  of  hereditaments  including 
the  one  sought  to  be  dealt  with  by  the  provisional 
or  supplemental  valuation  would  of  itself  justify  a 
new  valuation  under  sects.   46  and  47,   because 
such  a  rise  in  no  way  negatives  a  general  rise  in 
the  values  of  hereditaments  of  all  classes.    After 
all,  the    rise  in  the   value    of    licensed   houses 
generally  depends  on  a  general  cause,   such  as 
prosperous  time's,   which  give   the    mass  of  the 
people  more  money  to  spend  in  the  luxuries  of 
life,  whether  drink,  or  bread,  or  meat,  or  clothing, 
or  sight-seeing,  or  houses,  or  anything  else.    The 
licensed  victualler  will  obtain  a  better  price  if  he 
sells  his  public-house ;  the  butcher  or  the  baker 
will  obtain  a  better  price  if  be  sells  his  business. 
Theatres  and  music-halls   will  be  easy  to  sell. 
Houses  and  leases  will  command  good  prices  to 
let  and  to  sell.    All  this  flows  from  one  cause,  the 
prosperity  of   the   people.    We    do   not   think 
sects.  46  and  47  apply  in  such  a  case  to  any  class 
of  hereditaments  increased  in  value  as  a  class  by 
a  cause  affecting  all  classes,  such  as  general  pro- 
sperity.     The  fact,  however,  that  the  increase  in 
value  affects  a  class  as  a  whole  will  not  exclude 
the  increase  from  the  operation  of  these  sections, 
provided  it  is  shown  tnat  the  increase  of  valuo 
arises  from  som^  cause  affecting  merely  the  class, 
and  not  from  the  cause   of    general  prosperity 
affecting  all  classes  of  the  communitv — e  g.,  if  the 
taste  for  cycling  makes  factories  which  are  con- 
veniently situated  for  this  manufacture  command 
higher  prices  to   sell  or  to  let,  this  is  a  cause 
afrocting  a  class — viz  ,  premises  suitable  for  cycle 
manufacturing  which  go  up  in  value  by  reason  of 
a  new  fashionable  taste ;  but  the  cause  is  indepen- 
dent of  the  general  prosperity  of  the  community, 
and  such  an  increase  in  value  would  justify  an 
alteration  under   sects.  46  and   47    during    the 
currency    of    the     quinquennial    period    of    the 
assessment.     The   same  would  he  true  if  wur 
sent  up  the  value  of  premises  licenced  for  the 
purpose  of  carrying  on  the  manufacture  of  gun- 
powder,   the   cause   of  increase  of  value  being 
independent  of  general  prosperity.     But  in  each 
case  it  is  for  those  who  alter  the  assessment  to 
prove  the  nature  and  cause  of  the  alteration  in 
value.    It  is  easy  to  do  this  where  the  increase  of 
value  arises  from  some  local  cause  affecting  a 
class    or    some    hereditaments    in  a   class — for 
instance,  where  the  building  of  a  bridge  sends 
up  the  value  of  the  houses  of  a  street  thus 
made    more    accessible,    or    the    removal    of  a 
cul  •  de  -  sao    makes     the    houses    in    a    street 
of    shops    more    valuable    from    an    increased 
traffic  through  the  street,  or  the  houses  in    a 
residental  street  less  valuable  from  the  increase 
of  noise.    Betterment  or  depreciation  of  such  a 
character  affecting  all  or  some  of  the  houses  in  a 
street  is  clearly  within  sects.  46  and  47,  and  the 
cause  of  the  increase  in  value  is  easy  of  proof. 
The  proof  is  more  difficult  where  the  cause  of  the 
increase  in  value  is  not  a  local  physical  cause,  but 
in  our  judgment  the  onus  of  proving  that  the 
cause  of  the  alteration  in  the  value  of  the  heredita- 
ment in  the  preceding  twelve  months  is  a  cause 
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no  opinion  as  to  whether  the  evidence  is  sufficient 
to  establish  snch  a  custom,  or  whether  the  custom 
sought  to  be  established  would  be  a  good  custom 
at  law.  When  once  it  is  determined  that  sect.  134 
of  the  Act  of  1877  must  be  eliminated  from  the 
case,  little  or  nothing  remains.  The  action  was 
brought  on  the  allegation  that  the  works  of  the 
corporation  were,  or  would  be,  injurious  to  the 
works  of  the  commissioners.  But  there  is  no 
evidence  in  support  of  that  allegation,  and  before 
your  Lordships  the  charge  was  not  pressed.  Then 
it  was  said  that  the  commissioners  have  under  the 
Sewers  Act  of  1833  such  property  in  the  river 
banks  within  their  jurisdiction  as  would  enable 
them  to  prevent  the  corporation  from  construct- 
ing their  sewers  through  those  banks.  But  it 
seems  to  be  impossible  to  maintain  that  conten- 
tion after  the  decision  in  Siracey  v.  Nelson  (12  M. 
&  W.  535).  If  the  commissioners  have  no 
X>ower  to  interfere  with  the  works  of  the  corpora- 
tion so  long  as  the  works  of  the  corporation  do 
not,  in  the  terms  of  sect  142,  '*  prevent  the  com- 
missioners from  or  interfere  with  Uieir  executing 
the  works  "  authorised  by  their  Act,  it  seems 
hardly  necessary  to  inquire  what  powers  the  cor- 
poration bave  of  draining  iiito  the  river  Parrett. 
But  I  agree  with  the  Court  of  Appeal  in  thinking 
that  they  have  the  power  under  the  Act  7  Geo.  4, 
c.  viL  Two  objections  were  made.  In  the  first 
place,  it  was  urged  that  the  Act  says  nothing 
about  the  river  Parrett.  But  I  ihmk  that  you 
must  use  your  common  sense  even  in  construing 
an  Act  of  Parliament.  The  town  at  the  time  was 
draining  into  the  tidal  river,  and  there  was  no 
other  way  of  carrying  ofE  the  sewage.  It  seems  to 
me  that  the  Ace  empowers  the  corporation  to 
carry  their  sewage  into  these  tidal  waters  as 
plainly  and  as  clearly  as  if  the  Parrett  had  been 
mentioned  by  name.  Then  it  was  said  that  the 
Act  only  refers  to  what  may  be  called  street 
sewage,  as  distin^shed  from  house  sewage.  But 
I  do  not  so  read  the  Act.  The  Act  uses  Icuiguage 
wide  enough  to  cover  every  description  of  sewage, 
house  sewage  as  well  as  street  sewage,  when  it 
became  a  practice  to  dispose  of  house  sewage  by 
¥rater  carriage.  As  the  Court  of  Appeal  point  out, 
sect.  74  makes  express  provision  for  the  passing 
of  water,  soil,  and  other  drainage  from  the  private 
drains  of  dwelling-houses  into  the  public  sewers. 
I  think  that  the  commissioDers  fail  on  all  points, 
but  I  cannot  part  with  the  case  without  expressing 
sincere  regret  that  this  litigation  should  ever  have 
been  commenced.  The  functions  of  the  com- 
missioners and  the  functions  of  the  corporation  as 
an  urban  sanitary  authority  to  some  extent 
overlap.  It  is  unfortunate  that  Parliament  did 
not  provide  some  outside  authority  to  determine 
any  questions  that  might  arise  between  them. 
Above  all,  it  is  unfortunate  that  Parliament 
made  the  mistake  of  supposing  it  possible  that 
two  public  bodies,  having  m  recdity  no  conflicting 
interests,  and  having  to  some  extent  certainly 
common  constituents,  could  discharge  their 
public  duties  without  quarrelling  over  a  matter 
which  seems  to  be  mainly  a  point  of  honour.  The 
result  is,  I  am  afraid,  that  the  cost  of  an  idle  and 
expensive  litieation  must  fall  on  a  body  of  private 
persons,  who  have  no  interest  in  the  controversy 
one  way  or  the  other,  and  have  done  nothing  to 
provoke  this  dispute.  I  move  your  Lordships 
that  the  appeal  be  dismissed  with  coste* 
Lord  MoBBTS  ''oncurred. 


Lord  Daybt.^Mj  Lords:  I  agree  with  my 
noble  and  learned  fnend  that  this  appeal  should 
be  dismissed.  There  are  two  things  which  must 
strike  your  Lordships  who  have  read  the  volumi- 
nous evidence  in  this  case  and  have  listened  to 
the  arguments  of  counsel.  First,  that  the  length 
and  expense  of  this  case  is  out  of  all  proportion  to 
the  importance  of  it ;  and,  secondly,  that  the  par- 
ticular work  which  the  corporation  proposed  to 
execute  in  1894,  and  the  commissioners  sought  to 
restrain  in  this  action,  will  be  a  public  improve- 
ment to  the  town  of  Bridgwater,  and,  as  found 
by  the  learned  judse,  will  not  interfere  with  the 
works  of  the  appellants,  nor,  so  far  as  I  can  see, 
will  it  have  any  injurious  effect  on  the  personal 
comfort  or  property  of  any  sinele  inoividual. 
The  nature  of  tuat  work  is  described  in  the  evi- 
dence, and  the  statement  as  to  it  is  not  in  any 
way  controverted  by  the  appellants.  There  are 
fourteen  drains  passing  sewage  and  surface  water 
and  discharging  into  the  river  Parrett  above  low 
water,  the  contents  of  which  are  carried  in  open 
channels  down  the  bank  into  the  bed  of  the  river. 
No  wonder  that  it  is  said  to  be  necessary  from  a 
sanitary  point  of  view  that  the  contents  of  these 
drains  should  be  disposed  of  in  some  manner  which 
will  put  an  end  to  the  nuisance  occasioned  to  the 
town  by  their  present  condition.  What  the  cor- 
poration prox>ose  to  do  is  to  collect  the  contents 
of  these  rourteen  drains  in  one  sewer,  which  will 
be  carried  through  the  bank  at  a  lower  depth 
directly  into  the  bed  of  the  Parrett,  which  is  a 
tidal  nver,  btslow  low- water  mark.  The  appellants 
object  to  the  execution  of  this  work  on  the 
ground,  first,  that  the  bank  in  which  it  is  pro- 
posed to  make  the  outfall  of  the  new  sewer  is 
their  property ;  and,  secondly,  that  the  corpoia- 
tion  have  no  legal  ri^ht  to  discharge  filthy  and 
unwholesome  water  mto  the  river,  and  conse- 
quently they  are  absolutely  prohibited  from  doing 
so  by  sect.  134  of  the  commissioners'  Act  of  1877. 
The  appellants  do  not  contend  that  they  can  in- 
terfere with  the  existing  sewers  or  drains,  or  with 
any  works  required  for  their  maintenance  or 
renewal,  but  they  say  that  no  new  aewers  or 
drains  for  discharging  filthy  water  can  be  made 
by  the  corporation.  On  the  first  point  I  agree 
with  my  noble  and  learned  friend,  and  with  the 
learned  judges  in  the  Court  of  Appeal,  that  the 
appellants  hieive  not  shown  that  the  bank  of  the 
nver  at  the  locvu  in  quo  is  vested  in  them,  or  is 
their  property,  and  1  need  not  repeat  what  has 
alrea^  Ifeen  said.  I  regard  the  contention  of  the 
appellante  as  extravagant.  On,  the  second  point 
it  may  be  doubted  whether  a  person  who  collects 
into  one  channel  house  and  street  drainage 
already  finding  its  ¥ray  into  the  river  by  several 
channels  can  be  said  to  "  cause  "  the  drunage  to 
flow  into  the  watercourse.  The  drainage  flows  into 
the  river  already,  and  the  corporation,  as  I  under- 
stand, purpose  only  to  improve  the  means  by  which 
it  does  so.  I  do  not,  however,  rely  upon  this,  and  I 
will  not  discuss  the  (question  whether  a  tidal  river 
is  a  watercourse  withm  the  meaning  of  the  section 
in  question,  because  I  agree  witii  the  learned 
judges  in  the  Court  of  Appeal  that  the  respon- 
dents have  shown  a  legal  nght  to  discharge  the 
drainage  of  the  town  of  Bridgwater  into  the 
river,  and  are  protected  by  the  proviso  to  sect  134. 
The  right  which  is  claimed  by  the  corporation  is 
to  convey  the  drains^  of  the  towu  into  the  river, 
not  committing  any  nuisance,  and  not  interferin^ic 
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with  the  dramage  work  of  the  appellants.    It  was 
not  denied  bj  the  learoed  counsel  for  the  appel- 
lante  tiiiat  the  li^ht  so  claimed  might  have  a  legal 
origin  if  the  facts  suppotted  it.     The  Court  of 
Appeal  have  fonnd  sacii  an  origin  in  custom.    I 
have    some   hesitation  iu   accepting   this   view, 
because  a  custom  in  English  law  is  of  a  local 
charar.ter,  and  usuallj  attach  *«s  to  the  inhabitants, 
or  a  select  number  of  the   inhabitants,  of  the 
localiiy»  whereas  the  right  is  claimed  as  personal 
to  the  corporation.     But  I  think  that  a  legal 
ori|pn  for  thn  right  may  be  found  in  the  vml- 
known  fiction  of  a  lost   grant  from  the  Crown. 
It  is  of  the  nature  of  a  franchise  easement  ia 
gross,  or  perpetual  licence  exercisable  o^er  the 
foreshore  and  bed  of  the  liver,  and  as  claimed  it 
does  not  interfere  with  any  rights  of  the  public. 
It  is  immaterial  for  this  purpose  that  the  corpo- 
ration was  created  within  legal  memory,  or  that 
the  presumed  grant  is  not  of  record :  {Corporation 
of  Kinasion'On'HuU  v.  Homer,  I    Cowp.   102). 
The  difference  between  the  view  adopted  by  the 
Court  of  Appeal  and  tbat  which  I  have  expressed 
is  one  of  form  only.    The  substance  is  to  give 
legal  effect  to  ancient  and   continuous   usase, 
if    proved    by   the   evidence.      What   are    the 
facts  P     The  clerk  to  the  appellants  has  known 
the  locality  for  about  forty  years,  and  he  says 
that  during   the  whole  of   that  time  the  town 
has  been  drained  into  the  tidal  waters  of  the  river 
Parrett.    There  are  eight  main  sewage  outfalls 
into  the  river,  which  are  vested  in  the  corporation, 
and  all  of  them  are  either  ancient  outfalls  or 
modem  outfalls  on  the  site  and  in  place  of  old 
ones.     It  does  not,  indeed,  appear  that  all  these 
sewers  were  originally  constructed  by  the  corpora- 
tion, but  I  think  that  the  proper  inference  from  the 
evidence  is  that  some  of  them  were,  and  that 
others  of  them,  if  not  originally  made,  were  re- 
constructed by  the  corporation.     I  do  not  propose 
to  discuss  the  early  records  which  have  been  put 
in  at  any  length.    In  my  opinion  they  are  not 
adverse  to  the  right  claimed,  and  in  some  respects 
support  it.    Looking  to  the  evidence  of  the  exist- 
ence of  ancient  public  sewers  in  the  town,  some  of 
which  are  no  longer  used,  while  others  are  still  in 
use,  and  such  evidence   as  there  is  of  ancient 
usage,  and  also  to   the   modem    usage,  and  to 
sects.  73  and  74  of  the  local  Act  7  Geo.  4^  c.  vii., 
on  which  my  noble  and  learned  friend  has  com- 
mented, I   do   not  disagree  with  the  Court  of 
Appeal   that  there   is  sufficient  evidence  of    a 
custom,  as  they  held,  or  to  warrant  the  presump- 
tion of  an  ancient  grant,  as  I  prefer  to  say.    I  have 
thought  it  right  to  express  the  opinion  which  I 
have  formed  on  the  substantial  ground  of  judg- 
ment in  the  Court  of  Appeal    But  my  noble  and 
learned   friend  has  rested   his   judgment  on  a 
shorter  point,  which  renders  a  decision  on  the  effect 
of  the  evidence  unnecessary.  I  concur  in  the  con- 
struction which  he  has  put  on   the  proviso  to 
sect.  134  of  the  Act  of  1877.    It  was  not  denied, 
and,  in  my  opinion,  it  could  not  be  successfully 
denied,  that  the  corporation  have  the  right  to  use 
either  of  their  main  sewers  on  the  eastern  bank  for 
the  discharge  of  sewage  into  the  river.    At  some 
additional  expense,  probably,  to  the  ratepayers, 
and  some  loss  of  convenience,  the  corporation 
might  have  diverted  the  drainage  which  they  pro- 
pose to  discharffe  by  the  new  sewer  into  one  of  the 
old  sewers.    I  Fail  to  see  what  possible  objection 
could  have  been  made  by  the  appellants  to  that 


course.  If  so,  why  may  they  not  make  a  new 
sewer  for  that  purpose  P  The  section  does  not 
say  so.  It  does  not  prohibit  the  making  of  new 
sewers,  or  the  enlargement  or  improvement  of  old 
ones.  The  proviso  says  that  this  section  shall  not 
apply  to  a  person  having  a  legal  rii<ht  to  cause 
such  water,  &c.,  as  aforesaid  to  flow  into  any 
existing  river,  &c. — ie.,  filthy  or  unwholesome 
water.  It  is  not  disputed  that  the  corporation 
have  the  right  to  discharge  filthy  or  unwholesome 
water  into  the  Parrett  by  existing  sewers.  The 
corporation  is,  therefore,  in  my  opinion,  outeide 
the  section.  On  these  grounds  I  ai^ree  that  the 
appeal  should  be  dismissed  with  costs. 

Order  appealed    from  affirmed,  arid  appeal 
dismissed  loith  costs. 

Solicitors  for  the  appellante,  Steavenson  and 
CouldweU,  for  G,  Lovihond,  Bridgwater. 

Solicitors  for  the  respondents,  Reed  and  Beedp 
for  Beed  and  Co..  Bridgwater. 


(Sujrme  €owd  d  |ttJricatttr«. 


COURT    OF    APPEAL. 


Friday,  Nov.  17, 1899. 

(Before  Smith,  Collins,  and  Williams,  L.JJ.) 

Be  An  Abbitration  bbtwbbn  the  South- 
ampton Tbamways  Company  and  the 
Southampton  Cobpobation.  (a) 

APPEAL  FBOM  THE  i^UBEN'S  BENCH  DIVISION. 

Tramway  —  Ptirchase  of  undertaking  hy  local 
authority — Purchase,  under  special  Act,  before 
expiration  of  twenty -one  years  —  Valuation  — 
Contingency  of  purchase  under  Tramways  Act 
1870— r^e  Southampton  Corporation  Tra^nways, 
Act  1897  (60  A  61  Vict,  c,  cmcvi.),  ss,  1,  5. 

The  Tramways  Act  1870,  hy  sect,  43,  provides  that 
"  Where  the  promoters  of  a  tramway  in  any 
district  are  not  the  local  authority,  the  local 
authority  .  ,  .  may,  within  six  morUhs 
after  the  expiration  of  a  period  of  twenty-one 
years  from  the  time  when  such  promoters  were 
empowered  to  construct  such  tramway  ,  .  . 
reqtuire  such  promoters  to  seU,  and  thereupon 
su^h  promoters  shall  sell  to  them  their  under- 
taking .  .  .  wpon  terms  of  paying  the  then 
value  (exclusive  oj  any  allowance  for  past  or 
future  profits  of  the  undertaking,  or  any  com- 
pensalionfor  compulsory[sale  or  other  considera- 
tion whatsoever)  of  the  tramway  and  all  lands, 
buildings,  works,  materials,  and  plant  of  the 
company.** 

The  Souihannpton  tramways  were  constructed  by  a 
company  under  a  special  Act  passed  in  1877. 
By  a  ^^edal  Act  in  1897  the  Southampton  Cor- 
poration were  empowered  to  purchase  '  *  the  under- 
taking of  the  company  "  upon  such  terms  as, 
in  case  of  dispule,  might  be  settled  by  "  arbi- 
tration wnder  and  according  to  the  provieions 
of  the  Lands  Clauses  Act,** 

Held  (affirming  the  decision  of  the  Queen*s  Bench 
Division)  that,  in  determining  the  price  to  be 

paid  for  "  the  undertaking  of  the  company,**  the 

■  I  ■  I  I   ■    .  I.  I  > 

(a)  Beported  by  J.  H.  Williams,  Esq.,  B»rrUter-»t-L»w. 
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arbiiraiar  sJiotdd  treat  the  undertaking  as  one 
whieh  the  company  only  enioyed  subject  to  the 
contingency  of  being  compelled  to  seu  the  same 
under  the  provisions  of  sect.  43  of  the  Tramways 
Act  1870. 

This  was  an  appeal  by  the  Sonthampton  Tram- 
ways Company  from  the  jads^ment  of  vhA 
Divisional  Court  (Brace  and  Ridley,  JJ.)  npon  a 
special  case  stated  by  the  arbitrator. 

The  Sonthampton  Tramways  Company  was  in- 
corporated by  the  Southampton  Street  Tramways 
Act  1877,  and  was  authorised  to  construct  certain 
tram¥rays  in  Southampton,  and  to  carry  on  a 
tramway  undertaking  uuder  the  powers  and 
subject  to  the  provisions  of  thi^t  Act  and  the  Acts 
incorporated  therewith. 

By  the  Southampton  Street  Tramways  (Exten- 
sion) Act  1888,  certain  alterations  in,  and  exten- 
sions of  the  said  tramways  were  authorised,  and 
it  was  enacted  that  the  tramways  thereby  autho- 
rised should  for  all  purposes  be  part  of  the 
tr^ruways  of  the  company. 

By  the  same  Act  the  company  was  authorised 
to  purchase,  hire,  and  construct  omnibuses,  anl 
purchase  and  acquire  horses,  and  use  and  work 
omnibuses  subject  to  the  provisions  of  the  Act. 

At  tdH  time  of  the  passing  of  the  Southampton 
Corporation  Tramways  Act  1897,  tiie  company, 
acting  under  the  powers  of  the  Acts  of  1877  and 
1888,  carried  on  a  tramway  undertaking  in 
Southampton  on  the  tramways  constructed  by 
the  company  under  the  powers  of  the  said  Acts, 
and  owned  and  used  lands,  easements,  building^, 
works,  plant,  horses,  harness,  and  other  property, 
for  the  purposes  of  the  said  undertaking, 
and  also  carried  on  the  business  of  omnibus 
proprietors,  and  owned  and  used  omnibuses, 
horses,  harness,  and  other  property  for  the  pur- 
poses of  the  said  business,  and  enioyed  the  right 
to  demand,  take,  and  recover  toils,  rent,  and 
<5harges  in  respect  of  the  said  undertaking  and 
business  respectively  under  the  authority  and 
subiect  to  the  provisions  of  the  said  Acts  respec- 
tively. 

By  the  said  Act  of  1897  it  was  enacted  that  the 
expression  "  the  undertaking  of  the  company,"  as 
used  in  that  Act,  should  mean  the  undertaJdng, 
works,  lands,  easements,  plant  fixed  and  movable, 
stock  in  trade,  buildings,  equipment,  rights, 
powers,  privileges,  and  authorities  of  the  com- 
pHuy,  including  the  right  to  demand,  take,  and 
recover  tolls,  rents,  and  charges. 

It  was  also  enacted  by  the  Act  of  1897  that  the 
Southampton  Corporation  should  purchase  and 
the  company  should  sell  the  undertaking  of  the 
company  for  such  price  (beine  a  sum  in  gross), 
and  upon  such  terms  and  conditions  as  might  he 
agieed  on  between  the  corporation  and  the  com- 
pany, or,  failing  agreement,  as  might  be  settled  by 
arbitration  under  and  according  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act  1845  with 
respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  aCTeement,  and  that  tbe  purchase 
should  be  completed  on  or  before  the  30th  June 
1898,  and  that  the  undertaking  of  the  company 
should,  by  virtue  of  the  Act  of  1897,  become  ana, 
as  from  that  day,  be  transferred  to  and  vested  in 
the  corporation  subject  to  the  provisions  of  that 
Act. 

The  corporation  and  company  failed  to  agree 
as  to  tbe  price  to  be  paid  for  the  undertaking  of 


the   company   under  the  Act  of  1897,  and  the 
matter  was  ra erred  to  arbitration. 

The  arbitrators  differed,  and  the  matter  came 
to  be  decided  by  the  umpire. 

In  the  course  of  the  arbitration  it  was  con- 
tended by  the  corporation  that,  before  and  up  to 
the  time  of  the  piissing  of  the  Act  of  1897,  the 
company  was  liable  to  be  called  upon  to  sell  the 
undertaldng  to  the  corporation,  in  the  events  and 
upon  the  terms  mentioned  in  sect.  43  of  the 
Tramways  Act  1870,  and  that  in  determining  the 
price  to  be  paid  under  the  Act  of  1897,  the 
arbitrators  and  umpire  should  treat  the  under- 
taking of  the  company,  as  defined  by  that  Act, 
as  an  uiidertaking  which  the  company  only 
enioyed  subject  to  the  contingency  of  being  com- 
pelled to  Dart  therewith  under  the  term«  of 
sect  43  of  the  Tramways  Act  1870.  On  the 
other  hand,  it  was  contended  by  the  company 
that,  in  determining  the  price,  the  arbitrators  and 
umpire  should  treat  the  undertaking  of  the  com- 
pany, as  defined  by  the  Act  of  1897,  as  an  under- 
taking which  the  company  enjoyed  free  from  all 
obligation  to  part  therewith  other  than  the 
obligation  created  by  the  Act  of  1897  itself. 

Under  the  provisions  of  sect.  7  (6)  of  the 
Arbitration  Act  1889,  the  umpire  stated  his  award 
in  the  form  of  a  special  case  for  the  opinion  of 
the  court,  setting  out  the  above  facts,  and 
making  his  award  as  follows : 

(1.)  I  award  and  determine  that,  in  oaae  the  oonrt 
shall  be  of  opiiiion  that  tbe  srbitrators  and  umpire 
.  .  .  BhoQld  treat  the  nndertakiiig  of  the  oompsDy, 
as  defined  by  the  Aot  of  1897,  as  an  nndertaking  whieh 
the  tramways  oompany  only  enjoyed  subjeot  to  the 
oontingenoy  of  being  oompelled  to  part  therewith  nnder 
the  terms  of  seot.  48  of  the  Tramwaya  Act  1870,  the 
prioe  to  be  paid  under  the  Aot  of  1897  as  aforeeiid  ia 
the  sum  of  51,5051. 

(2)1  award  and  determine  that  if  the  ooort  ehsll  be 
of  opinion  that  the  said  Arbitrators  and  umpire  ahoold 
treat  the  uadertaking  of  the  oompsay,  as  defined  m 
af  oreaaid,  as  an  undertaking  whioh  the  Tramwaya  Cob- 
pany  enjoyed  free  from  all  obligatum  to  part  therewith 
other  than  the  obligation  oreated  by  the  Aot  of  1897 
itself,  the  prioe  to  be  paid  under  the  Aot  of  1897  aa 
aforeaaidia  109,9631. 

It  was  agreed  between  the  parties,  in  the  course 
of  the  arbitration,  that,  in  ascertaining  the  prioe 
under  each  of  the  aitematiye  methods,  the 
umpire  should  treat  the  omnibus  business  and  the 
property  held  and  used  by  the  oompany  for  the 
purposes  thereof  as  part  of  the  under&kiiig  of 
the  company  within  the  meaning  of  the  definition 
in  the  Act  of  1897 ;  but  that  this  agreement 
should  not  preclude  either  part^  from  rdyingon 
the  special  provisions  in  the  Acts  relating  to  the 
omnious  undertsiking  in  arguing  the  questionfl 
before  the  court. 

The  Tramways  Act  1870  (33  &  34  Vict  c  78) 
provides : 

Seot.  43.  Where  the  promoters  of  a  tramway  in  aiiy 
diatriot  are  not  the  looal  anthority,  the  looal  authority 
if,  by  reaolution  paased  at  a  apodal  meeting  of  the 
membera  oonatituting  auoh  looal  anthori^,  they  bo 
decide,  may  within  six  months  after  the  expiration  of  a 
period  of  twenty-one  years  from  the  time  when  the  pro- 
moters were  empowered  to  oonstmct  suoh  tramway,  and 
within  six  montha  after  the  expiration  of  every  aobae* 
quent  period  of  aeven  yeara,  or  within  tiiree  monthi 
after  any  order  made  by  the  Board  of  Trade  under  eithff 
of  the  two  next  preceding  sections,  with  the  approval  of 
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the  Board  of  Trade,  by  notioe  in  writisg  require  euoh 
promoters  to  sell,  and  thereopon  saoh  promoters  shall 
sen  to  them  their  undertaking,  or  so  mnoh  of  the  same 
as  is  within  such  district,  npon  terms  of  paying  the  then 
tbIqs  (ezdasiTe  of  any  allovranoe  for  past  or  fatore 
profits  of  the  nndertaldng,  or  any  compensation  for  com- 
pnlsory  sale,  or  other  consideration  whatsoeyer)  of  the 
tramwi^,  and  all  lands,  bnildings,  works,  materials,  and 
phmt  of  the  promoters  suitable  to  and  need  by  them  for 
ttie  purposes  of  their  undertaking  within  such  district, 
snch  value  to  be  in  esse  of  difference  determined  by  an 
engineer  or  other  fit  person  nominated  as  referee  by  the 
Board  of  Trade  on  the  application  of  either  party,  and 
tiie  expenses  of  the  reference  to  be  borne  and  paid  as  the 
referee  directs.  And  when  any  such  sale  has  been  made, 
all  the  rights,  powers,  and  authorities  of  snch  promoters 
prsTiovis  to  the  making  of  such  order  in  respect  of  the 
undertaking  sold  shall  be  transferred  to,  yested  in,  and 
may  be  exercised  by  the  authority  to  whom  the  same 
has  been  sold,  in  like  manner  as  if  such  tramway  was 
oonstmoted  by  such  authority  under  the  powers  conferred 
upon  them  by  a  proyisional  <nder  under  this  Act,  and  in 
irferenoe  to  the  same  they  shall  be  deemed  to  be  the 
pranotenu 

The  Diyiaional  Gonrt  (Bruoe  and  Bidlej,  JJ.) 
held  that  the  contention  of  the  corporation  was 
right,  and  that  the  award  must  stcuid  for  the  sum 
of  51,505L  (amte,  p.  127 ;  80  L.  T.  Bep.  236). 

The  tramways  company  appealed. 

AsquUh,  Q.G.,  J.  D.  Fitzgerald,  Q.G.,  Freeman, 
(^.G.,  and  A.  LytteUon  for  the  appellants. — ^The 
jndffment  of  the  Diyisional  Gonrt  yas  wrong  aod 
onght  to  be  reyersed.  The  proyisions  of  aeat.  43 
of  the  Tramways  Act  1870  ought  not  to  be  taken 
into  aoconnt  at  all  in  this  case.  This  case  is 
entirely  different  from  the  cases  in  the  Houie  of 
Lords: 

Bdinbwrgh    Street   Tramwaye   Compcmy    y.   Lord 

Provost  o/  EdMburgh,  71  L.  T.  Bep.  301 ;  (1894) 

A.  C.  456 ; 
London    Street    Tramwaye   Com/pany  y.   London 

County  Council,  71  L.  T.  Bep.  301 ;  (1894)  A.  C. 

489. 

The  terms  of  the  special  Act  of  1897  are  different 
from  the  terms  of  sect.  43  of  the  Tramways  Act 
1870,  npon  which  those  cases  were  decided.  By 
sect.  43  the  local  authority  are  to  pay  the  then 
yalne  of  the  "  tramway,  &c.,"  and  not  the  yalue  of 
the  "  undertaking  '* ;  in  this  special  Act  the  cor- 
poration are  to  purchase  and  pay  for  the  "  under- 
taking." The  law  had  been  settled  in  Uie  Hoube 
of  Lords  as  to  purcdiase  under  sect.  43  of  the 
Tramways  Act  1870  at  the  time  when  this  special 
Act  was  passed,  and  all  parties  concerned  well 
knew  what  had  been  decided  by  the  Housp  of 
Lords.  At  that  time  there  still  remained  about 
two  years  before  the  corporation  could  purchase 
under  the  seneral  Act,  and  it  was,  of  course, 
uncertain  wnether,  when  the  time  for  purchase 
did  arriye,  a  majority  of  the  corporation  would 
yote  for  the  exercise  of  that  power.  The  corpora- 
tion desired  to  fix  the  purchase  by  the  special 
Act,  and  agreed  to  purchase  and  pay  for  the 
^  undertaking; "  and  not  merely  ''  the  tramway." 
That  shows  that  it  was  not  intended  that  the 
purchase  should  be  affected  by  the  proyisions  of 
sect.  43.  If  that  had  been  intended,  it  would  be 
reasonable  to  suppose  that  sect.  43  would  be 
expressly  referred  to  in  the  special  Act.  The 
omnibus  business  of  the  company  is  included  in 
the  sale  of  the  "  undertaking,  and  it  cannot  be 
contended  that  sect.  43  would  apply  to  that  bnsi- 


ness;  therefore,  if  it  had  been  intended  that 
sect.  43  should  affect  the  purchase  under  the 
special  Act,  some  proyision  would  haye  been 
inserte^l  excepting  the  omnibus  business  from  the 
oi>eration  of  that  section.  The  contention  of  the 
company  in  the  arbitration  was  right,  and  the 
undertaking  and  business  of  the  company  as  it 
existed  at  the  time  of  the  purchase  oug^t  to  haye- 
been  yalned  without  any  reference  to  sect.  43. 

Sir  E.  Clarice,  Q  G.  and  Cri/pps,  Q.G.  (ffoWane,. 
Q.G.  with  them)  for  the  respondents. — The  con^ 
tention  of  the  appellants  amounts  to  this,  that 
the  effect  of  the  Act  of  1897  was  to  enhance  the 
quantum  of  interest  which  the  company  possessed 
before,  and  that  the  sale  was  not  a  sale  of  that  pro- 
perty which  the  company  then  had  to  sell .  That  con- 
tention ii)  quite  untenable.  The  company  had  not 
got  any  right  in  perpetuity,  and  had  no  more  to  sell 
than  the  property  subject  to  the  conting»«ncy  of 
being  bou(;ht  up  at  construction  yalue  by  the 
locafauthority : 

Be  Kvrkleatham  Local  Board  and  Stockton  and 
MiddXeehoroagh  Water  Board,  67  L.  T.  Bep  811 ;. 
(1893)  1  Q.  B.  875. 

The  company  neyer  had  any  more  to  sell  than  Sr 
concession  which  might  be  determined  at  the  end 
of  twenty-one  years.  The  corporation  contended 
that  the  contingency  of  its  being  so  determined 
must  be  taken  into  account  in  arriyiog  at  the 
yalue  of  the  property  sold.  The  corporation  haye 
neyer  contended  for  more  than  that,  and  haye  not 
contended  that  the  property  must  be  yalued  as 
a  concession  which  wotud  necessarily  terminate 
at  the  end  of  twenty-one  years.  The  contingency 
existed  and  could  not  be  disregarded  in  y^uing 
the  property.  The  special  Act  proyided  for  the 
sale  of  the  "  undertalonpf,"  and  that  undertaking 
was  subject  to  this  contingency. 

Asquith,  Q.G.  in  reply. — The  whole  question 
arises  under  the  Act  of  1897,  and  under  that 
Act  alone.  The  property  of  the  company  which 
the  special  Act  says  that  the  corporation  shall 
purchjEise  is  that  specified  in  sects.  2-4  of  the  Act, 
which  is  different  from,  and  more  than,  the 
property  with  which  sect.  43  of  the  general  Act 


Smith,  L.J. — ^This  case  is  abundantiy  plain. 
The  judgment  of  the  Diyisional  Gourt  was  quite 
right.  This  was  a  case  stated  by  an  arbitrator 
for  the  opinion  of  the  court.  What  happened  in 
the  arbitration  and  the  question  which  is  raised 
appears  clearly  from  rea!ding  the  recital  in  the 
award,  that:  '*  Whereas  in  the  course  of  the  pro- 
ceedings in  the  said  arbitration  it  was  contended 
by  the  corporation  that  before  and  up  to  the  time 
of  the  passing  of  the  Act  of  1897  the  company 
was  liable  to  be  called  upon  to  sell  the  under- 
taking to  the  corporation,  in  the  eyents  and  on 
the  terms  mentioned  in  sect.  43  of  the  Tramways 
Act  1870,  and  that,  in  determining  the  price  to 
be  paid  under  the  Act  of  1897,  the  arbitrators  and 
umpire  should  treat  the  undertaking  of  ihe  com- 
pany as  defined  by  that  Act  as  an  undertaking 
which  the  company  only  enjoyed  subject  to  the 
contingency  of  being  compelled  to  part  therewith 
under  the  terms  of  sect.  &  of  the  Tramways  Act 
1870 ;  and  it  was,  on  the  other  hand,  contended 
by  the  company  that,  in  determining  the  said 
price,  the  arbitrators  and  umpire  should  treat  the 
imdertaking  of  the  company,  as  defined  by  the 
Act  of  1897,  as  an  undertaking  which  the  company 
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enjoyed  free  from  all  obligation  to  part  therewith 
other  than  the  obligation  created  oy  the  Act  ot 
1897  itself."  Those  are  the  two  oontentiona,  and 
the  umpire  asks  which  of  those  contentions  is 
right.  If  that  which  the  company  had  to  sell  was 
property  fettei'ed  with  the  contingency  that  they 
might  be  called  upon  to  sell  to  the  corporation  at 
the  end  of  twenty-one  years  nx>on  the  terms  pro- 
Tided  by  sect.  43  of  the  Tramways  Act  1870 
(33  &  34  Yict.  c.  78),  then  the  contention  of  the 
corporation  was  rieht.  If,  on  the  other  hand,  the 
property  which  the  company  had  to  sell  was 
property  free  from  that  contin^i^cy,  then  the 
contention  of  the  company  is  right.  Now,  can 
there  be  any  doabt  npon  the  question,  when  the 
real  crucial  point  is  considered  P  It  cannot  be 
denied  that  thn  company,  under  sect.  43,  were 
subject  to  the  obligation  to  sell  to  the  corporation 
under  the  conditions  imposed  by  sect.  43.  The  pro- 
Tisions  of  that  section  have  been  the  subject  of 
much  litigation,  culminating  in  the  case  of  Edin" 
burgh  Street  TS-amways  Company  ▼.  Lord  Provost 
of  Edinburgh  (71  L.  T.  Rep.  301  ;  (1894)  A  0. 
456)  in  the  House  of  Lords.  I  will  pass  by  all 
the  private  Acts  prior  to  that  of  18^7  as  being 
immaterial  to  the  present  question.  Up  to  that 
time  all  that  the  company  had  to  sell  was  pro- 
perty cloffged  with  the  conditions  impof>ed  by 
sect  43  of  the  Tramways  Act  1870.  Then  I  come 
to  the  Southampton  Corporation  Tramways  Act 
1897,  an  Act  which  empowered  the  company  to 
sell  to  the  corporation  that  which  the  company 
had  to  sell.  In  that  Act,  by  sect.  3,  it  is  provided 
that  "the  corporation  shall  purchase  and  the 
company  shall  sell  the  undertaking  of  the  com- 
pany for  such  price  (beinj^  a  sum  in  gross)  and 
upon  such  terms  and  conditions  as  may  oe  agreed 
on  between  the  corporation  and  the  company,  or 
as,  failing  agreement,  may  be  settled  by  arbitra- 
tion under  and  accordingto  the  provisions  of  the 
Lands  Glauses  Act."  Then  sect.  2  says  that 
"  '  The  undertaking  of  the  company '  means  the 
imdertaking,  works,  lands,  easements,  plant  fixed 
and  movable,  stock-in-trade,  buildings,  equip- 
ment, rights,  powers,  privileges,  and  authorities 
of  the  company,  including  the  right  to  demand 
and  take  and  recover  tolls,  rente,  and  charges." 
Those  are  the  largest  words  which  could  be  used ; 
tbey  include  evei^hing  which  the  company  had ; 
but  all  that  was  subject  to  the  condition  that  the 
company  might  have  to  sell  under  the  terms  of 
sect.  43  of  the  Act  of  1870.  It  seems  to  me  to  be 
quite  clear  that,  under  the  Act  of  1897,  there  was  a 
sale  of  that  undertaking  which  the  company  then 

e>88essed.  That  is  the  effect  of  the  judgment  of 
race,  J.  in  the  Divisional  Court,  with  which  I 
entirely  agree.  Is  there  anything  in  the  Act 
of  1897  to  show  that  the  sale  by  the  company 
was  to  be  of  their  property  irresi)ective  of  any 
reference  to  the  provisions  of  sect.  43  of 
the  Act  of  1870  P  I  can  find  nothing  of  the 
kind.  This  appeal,  therefore,  fails  and  must  be 
dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion. 
When  the  case  is  confined  to  the  questions 
stated  by  the  umpire,  it  seems  to  me  that  there  is 
nothing  left  about  which  to  argue.  The  conten- 
tion of  the  appellants,  when  it  is  analysed,  comes 
to  this,  that,  the  company  having  a  subject- 
matter  clogged  with  a  condition,  and  the  corpo- 
ration having  agreed  to  buy  it,  that  agreement  has 
the  effect  of  clearing  away  the  clog  or  fetter  upon 


the  subject-matter.  That  is  an  absurd  contention, 
and  I  do  not  think  that  it  is  necessaxy  for  me  to 
find  reasons  for  refusing  to  accept  it.  It  is  im- 
pos-ible  to  say  that  the  oorpor>iition,  by  agreeing 
to  bay  this  property,  which  was  dogeed  with 
the  fetter  imposed  by  sect.  43  of  the  %amwayB 
Act  1870,  put  that  condition  out  of  consideration 
in  estimatmg  the  value  of  the  property.  As  to 
the  point  which  has  beeu  argued,  that  the  pro- 
perty was,  but  ought  not  to  have  been,  valued  at 
construction  price,  I  give  no  opinion  The  only 
question  is  \^ether,  when  the  corporation  pur- 
chased this  property,  it  was  property  fettered 
by  the  conditions  of  sect.  43.  1  agree,  therefore, 
that  the  appeal  must  be  dismissed. 

Williams,  L.J.  —  I  agree.  If  the  question 
which  seems  to  be  stated  by  the  special  case  is  in 
fact  the  real  question,  I  cannot  imavine  why  it 
was  thought  necessaiy  to  raise  it  or  to  have  a 
case  stat^  about  it,  or  why  it  was  necessaxy,  in 
the  court  below,  to  refer  to  and  argue  about  the 
cases  decided  in  the  House  of  LordiB.  The  ques- 
tion would  be  an  idle  one — ^when  is  a  fetter  not  a 

'®***'  ^  Appeal  dUmiued. 

Solicitors  for  the  appellants,  Peacock  and 
Oodda/rd,  for  Sharp,  Harrison,  Turner,  and  Turner, 
Southampton. 

Solicitors  for  the  respondents,  Bobine,  BiUing, 
and  Co,,  for  B.  B.  Linthome,  Southampton. 


Nov.  2,  3,  and  18, 1899. 

(Before  Lord  Bussbll,  CJ.,  Smith  and 
Williams,  LJ'J.) 

Ellis  v,  Oambbbwbll  Assessment 

UOMMITTBE.  (a) 
APPEAL  FSOM  THE  (QUEEN'S  BENCH  DIVISION. 


Poor  rate — Metropolis — Quinquennial  valuationir^ 
Supplemental  valuation  lisC—AlteraUons  during 
preceding  twelve  months — Alteration  in  value  of 
particular  hereditament — Evidence — Valuatum 
IMetropolis)  ^0^869  (32  ^  33  Viet.  o.  67),  tf.43, 
46,47. 

Under  sects.  46  and  47  of  the  Metropolis  (FaZtM- 
tion)  Act  1869  a  hereditam>ent  cannot  be  included 
in  a  provisional  or  supplemented  valuation  list 
wpofn  the  ground  that  it  has  increased  in  value 
wMring  the  year,  u/nless  thai  increase  arises  fnm 
a  cause  affecting  that  hereditament  in  particulair 
or  a  class  of  h^editaments  to  which  tt  belongs, 
and  not  from  a  cause  affecting  all  hereditamentti 
such  as  a  general  rise  in  value  owinp  to  general 
prosperity.  In  each  case  the  onus  %s  upon  thoss 
alleging  an  alteration  in  value  to  prove  (he 
nature  and  cause  of  the  alteration,  and  mere 
proof  of  increase  in  value  is  not  evidence  of  on 
%ncreaee  in  value  within  the  meaning  of  the 
statute. 

Decision  of  the  Q^een's  Bench  Division  reversed. 

This  was  an  appeal  by  Ellis  from  the  judgment 
of  the  Divisional  Court  (Lawranoe  and  Ghumell, 
J  J.)  upon  a  case  stated  by  quarter  sessions  on  an 
apiHdaf  against  a  supplemental  valuation  list 

EUis  was  and  had  been  since  Oct.  1896  the 
occupier  of  a  public-house  known  as  the  Adam  and 
Eve,  High-street,  Pecldiam,  in  the  parish  of 
Oamberwell. 

(a)  Beported  by  J.  H.  Wiluamb,  Esq.,  Burlstar^t-Lftw. 
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At  the  qTunquennial  valuation  in  1895  the 
gross  and  rateable  values  of  the  public-house 
were  fixed  at  485Z.  and  4052.  respectively,  which 
values  were  duly  entered  in  the  quinquennial 
valuation  list  made  in  that  year. 

By  a  provisional  list,  made  in  Dec.  1896,  the 
assessment  of  the  public-house  was  increased  by 
the  overseers  to  6<a)Z.  gross  and  500Z.  rateable 
value,  and  objection  was  made  by  Ellis  to  the 
increased  assessment  on  the  ground  that  the 
public-house  had  not,  in  the  course  of  the  year 
m  which  the  provisional  list  was  made,  increased 
in  value  by  the  addition  thereto  or  erection 
thereon  of  any  building,  nor  had  there  been  any 
increase  of  vulue  from  any  cause,  within  the 
meaning  of  sect.  47  of  the  Yaluation  (Metropolis) 
Act  1869. 

At  the  hearing  of  the  objection  the  assessment 
committee  endeavoured  to  get  from  Ellis  informa- 
tion as  to  the  premium  given  by  him  for  the  lease 
of  the  public-house.  This  information  he  refused 
to  give,  and  the  assessment  committee,  after 
hearing  the  objection  and  viewin^j  the  public- 
house  reduced  the  assessment  objected  to,  to 
5752.  gross  and  4852.  rstteable  value. 

In  the  supplemental  valuation  list  made  in 
1897,  the  puolic-house  was  again  valued  and 
assessed  at  5752.  gross  and  4852.  rateable. 

£llis  duly  objected  to  the  valuation,  and  on 
appearing  before  the  assessment  committee  con- 
tuided  {inter  alia) :  (1)  That  the  public-house  had 
been  improperly  included  in  the  provisional  list, 
and  theriefore  ought  not  to  be  included  in  the 
supplemental  list  and  was  therein  too  highly 
rated.  (2)  That  no  alteration  in  the  value  of  the 
public-house  had  taken  place  during  the  twelve 
months  preceding  the  making  of  the  supple- 
mefntal  valuation  list,  within  the  meaning  of 
sect.  46,  sub-sect.  1,  of  the  Valuation  (Metropolis) 
Act  1869 ;  and  (3)  that  the  overseers  were  not  in 
law  entitled  to  consider  or  in  any  way  to  act  on 
any  snm  of  money  paid  or  supposed  to  have  been 
paid  for  the  public-house,  either  since  the  date  of 
the  valuation  list  in  force  at  the  time  of  the 
making  of  the  provisional  list,  or  at  all. 

The  assessment  committee,  after  hearing  the 
objections,  refused  to  grant  any  relief,  and  JBllis 
^^^ang  aggrieved  by  such  decision  duly  gave  notice 
and  appealed  to  the  quarter  sessions  for  the 
county  of  London. 

At  the  hearing  of  the  appeal,  counsel  for  Ellis 
again  objected  to  any  questions  being  asked  or 
any  evidence  being  given  about  the  premium  paid 
by  him. 

The  court,  however,  overruled  the  objection, 
and  the  fact  was  elicited  by  the  assessment  com- 
mittee on  cross-examination  that  Ellis  had  paid 
16,4002.  as  the  consideration  for  his  lease.  No 
evidence  was  siven  as  to  the  precise  amount  of  the 
premium  paid  in  1895,  or  any  time  previously, 
but  it  was  admitted  by  one  of  Ellis's  witnesses 
that,  assuming  the  valuation  appearing  in  the 
quinquennial  list  made  in  1895  to  nave  been  calcu- 
lated according  to  the  method  usually  adopted  in 
the  parish  of  Gamberwell,  the  valuation  must 
have  been  made  on  a  supposed  payment  of  a 
premium  of  about  64002.  The  assessment  com- 
mittee, however,  at  the  time  of  the  revision  of 
the  quinquennial  valuation  list  did  not  in  fact 
know  the  precise  amount  of  the  premium  which 
had  been  paid  by  the  then  occimier.  Evidence 
was  given  by  a  valuer  on  behalf  of  the  assessment 

Mag.  Cas.^Yol.  XIX. 


committee  that  there  had  been,  since  the  date  of 
the  quinquennial  valuation  list,  a  general  appre- 
ciation of  licensed  premises  throughout  the 
metropolis,  and  that  in  his  opinion  the  annual 
value  of  the  public- house  had,  between  April  and 
Oct.  1896,  increased  by  about  1002.  It  was,  how- 
ever, admitted  that  there  had  been  no  structural 
alteration  to  the  public-house.  "No  evidence  was 
given  of  any  circumstances  specially  affecting  the 
aunual  value  of  the  public-house. 

The  assessment  committee  contended  they  were 
not  bound  to  give  any  such  evidence,  but  that  it 
was  enough  for  them  to  show  that  the  value  had 
in  fact  increased.  It  was  further  admitted  that 
no  public-houses  had  been  placed  in  the  provi- 
sional or  supplemental  lists  except  such  as  had 
in  fact  been  sold  since  the  date  of  the  quin- 
quennial valuation,  although  public-houses  in  the 
neighbourhood  had  generally  mcreased  in  value. 

For  the  assessment  committee  it  was  contended 
that  it  was  not  necessary  that  there  should  be  a 
structural  alteration  of  the  rated  premises  in 
order  to  warrant  their  insertion  in  a  supplemental 
list ;  that  the  facts  hereinbefore  mentioned  as  to 
the  premiums  given  for  the  lease  of  the  public- 
house  were  evidence  of  an  alteration  in  matters 
stated  in  the  quinquennial  valuation  list  during 
the  twelve  months  preceding  the  making  of  the 
supplemental  list,  within  sect.  46  of  the  Valuation 
(Metropolis)  Act  1869 ;  and,  that  the  payment  of 
such  premium  showed  that  there  had  been  such  a 
material  aud  unforeseen  altei*ation  of  the  value 
of  the  public-house  as  to  warrant  its  insertion  in 
the  supplemental  list. 

For  Ellis  it  was  contended  that  the  facts 
hereinbefore  mentioned  were  not  in  law  any 
evidence  of  an  alteration  within  the  meaning  of 
sect.  46,  sub- sect.  1,  of  the  Yaluation  (Metropolis) 
Act  1869,  and  that  all  evidence  as  to  the  amount 
of  premium  paid  by  Ellis  for  the  public-house  in 
Oct  1896  was  irrelevant  and  inadmissible,  and 
that  the  amount  of  such  premium,  in  the  absence 
of  any  evidence  save  as  hereinbefore  stated  as  to 
the  premiums  previously  paid,  could  not  afford  any 
indication  of  an  alteration  in  the  value  of  the 
public-house. 

The  Court  of  Quarter  Sessions  gave  judgment 
in  the  following  terms : — *'  We  find  that,  although 
there  has  been  no  structural  alteration  in  appel- 
lant's premises  between  April  1896  and  April 
1897,  there  has  been  alteration  in  value  in  these 
premises  by  way  of  increase  in  that  period.  The 
appellant  has  failed  to  establish,  in  our  opinion, 
that  the  alteration  in  gross  and  rateable  values 
made  by  the  assessment  committee  in  the  supple- 
mental list  is  in  excess  of  the  actual  increased  vsdue 
within  the  statutory  period,  and  we  confirm  the 
alteration  of  the  list  made  by  the  assessment  com- 
mittee with  costs." 

The  values  in  the  supplemental  list  were  there- 
fore ordered  to  remain  as  assessed  by  the  assess- 
ment committee. 

The  questions  for  the  opinion  of  the  court  were  : 
1,1)  Whether  the  alteration  in  value  which  took 
place  during  the  twelve  months  preceding  the 
making  of  the  supplemental  valuation  list  was  in 
law  an  alteration  within  the  meaning  of  sect.  46, 
sub-sect.  1,  of  the  Valuation  (Metropolis)  Act 
1869 ;  (2)  whether  the  amount  of  premium  paid 
by  Ellis  in  Oct.  1896  for  the  premises  ought  to 
have  been  received  in  evidence ;  (3)  whether  the 
amount  of  such  premium  was  in  law  any  evidence 
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of  an  alteration  within  tbe  meaning  of  the  snb- 
seotion  hereinbefore  mentioned. 

If  the  court  should  amswer  all  the  foregoing 
questions  in  the  affirmative,  then  the  order  of 
sessions  was  to  be  affirmed;  and  if  the  court 
should  answer  all  or  any  of  the  questions  in  the 
negative,  then  either  the  order  of  sessions  was  to 
be  quashed  and  the  gross  and  rateable  values  of 
the  public- house  were  to  be  reduced  to  485Z.  and 
405Z.  respectively,  or  the  premises  struck  out  of 
the  supplemental  valuation  list,  or  the  court  was 
to  make  such  further  or  other  order  as  to  the  court 
should  seem  fit. 

The  Valuation  (Metropolis)  Act  1869  (32  &  33 
Vict.  c.  67)  provides : 

Seot.  43.  The  valuation  list  as  approved  by  the 
asBOBament  oommittee,  and,  if  altered  on  any  appeal 
under  this  Act  to  any  session  or  a  superior  court,  as  so 
alteired,  shall  oome  into  foroe  at  the  beginning  of  the 
year  (oommenoing  on  the  sixth  of  April)  sncceeding  that 
in  which  it  is  made,  and  shall  last  for  five  years,  subject 
to  any  alterations  that  may  be  made  by  any  snppJe- 
mental  or  provisional  list  as  hereinafter  mentioned. 

Seot.  46.  Every  valuation  list  shall  be  revised  in 
manner  directed  by  this  Act,  and  sach  revision  in  every 
period  of  five  years  (the  first  of  snoh  periods  beginning 
with  the  sixth  of  April  one  thousand  eight  hundred  and 
seventy-one)  shall  be  conducted  as  follows :  (1)  In  each 
of  the  first  four  years  of  such  period  a  supplemental 
list  shall,  if  neceseary,  be  made  out  in  the  same  form  as 
the  valuation  list,  and  shall  show  all  the  alterations 
which  have  taken  place  during  the  preceding  twelve 
mouthB,  in  any  of  the  matters  stated  in  the  valuation 
list,  but  shall  contain  only  the  hereditaments  affected  by 
such  alterations.  If  no  alteration  has  taken  place  which 
makes  a  supplemental  list  necessary,  the  overseers  ehall 
send  a  certificate  to  that  effect  to  the  assesement  com- 
mittee in  place  of  such  list,  which  certificate  may  be  in 
the  form  contained  in  the  second  schedule  to  this  Act. 

Seot.  47.  If  in  the  course  of  any  year  the  value  of 
any  hereditaments  is  increased  by  the  addition  thereto 
or  erection  thereon  of  any  building,  or  is  from  any 
cause  increased  or  reduced  in  value,  the  following 
provisions  ehall  have  effect :  (1)  The  overseers  of  the 
parish  in  which  such  hereditament  is  situate  may,  and  on 
the  written  requisition  of  tbe  assessment  committee  or 
of  any  ratepayer  of  the  union  or  of  the  surveyor  of  taxes 
fer  the  district  shall,  send  to  the  assessment  oommittee 
a  provisional  list  containing  the  gross  and  rateable 
value  as  so  increased  or  reduced  of  such  hereditament. 

Littler,  Q.C.,  Page,  Q.O.,  and  William  BusseU 
for  the  appellant. 

MofCmorran,  Q.C.  and  W.  C.  Byde  for  the 
respondents. 

Jan,  18, 1899. — Laweance,  J. — In  this  case  I  am 
clearly  of  opinion  that  the  justices  at  the  Quarter 
Sessions  came  to  a  correct  conclusion.  It  seems 
to  me  that  the  history  of  the  case,  as  far  as  it 
is  necessary  to  state  it,  is  that  Ellis  was  the 
occupier  of  the  Adam  and  Eve  public-house  in 
Camoerwell,  a  house  which  in  1895  was  rated  at 
485Z.  gross  and  405Z.  net.  By  the  provisional 
list  made  in  1896  it  was  increased  to  600Z.  gross 
and  500Z.  rateable  value.  Against  that  the 
occupier  appealed  or  objected  before  the  assess- 
ment committee,  and  on  the  hearing  of  the 
objection  an  attempt  seems  to  have  been  made 
by  the  assessment  committee  to  get  information 
about  the  premium  that  had  been  given  by  the 
occupier  for  his  lease.  However,  that  was  not 
forthcoming,  and  what  the  assessment  committee 
seem  to  have  done  was  this :  They  reduced  the 


assessment  of  6002.  and  5002.  to  5752.  gross  and 
4852.  rateable  value  respectively.  A  supplemental 
valuation  list  was  made  in  1897,  and  the  house 
was  affain  included  in  that  list  at  the  same  valae 
of  5752.  and  4:852.  Ellis  objected  to  that  again, 
and  appeared  before  the  assessment  committee, 
and  tnese  were  his  contentions:  First,  that  the 
public-house  had  been  improperly  included  in  the 
aforesaid  provisional  list,  and  therefore  ous?ht 
not  to  be  included  in  the  said  supplemental  list, 
and  was  therein  too  highly  rated ;  secoud.  that  no 
alteration  in  the  value  of  the  said  public-house 
had  taken  place  during  the  twelve  months  pre- 
ceding the  making  of  the  said  supplemental 
valuation  list  within  the  meaning  of  sect.  46,  sub- 
sect.  1,  of  the  Yaluation  (Metropolis)  Act  1869 ; 
and,  third,  that  the  overseers  were  not  in  law 
entitled  to  consider  or  in  any  way  to  act  on  any 
sum  of  money  paid  or   supposed  to  have  been 

Said  for  the  said  public-house,  either  since  the 
ate  of  the  valuation  list  in  force  at  the  time  of 
the  making  of  the  said  provisional  list  or  at  alL 
After  the  assessment  committee  had  heard  the 
objections,  they  gave  no  i^ef ,  and  Ellis  appealed 
to  the  Quarter  Sessions,  and  it  is  upon  the  decision 
of  Quarter  Sessions  that  the  matter  is  brought 
before  us.  Now,  at  the  hearing  before  the  Court 
of  Quarter  Sessions  it  was  elicited  by  the  assess- 
ment conmiittee  upon  cross-examination  that 
Ellis  had  paid  16,4007.  for  his  lease.  No  evidence 
was  given  as  to  the  precise  amount  of  the  premium 
paid  in  1895  or  at  any  time  previously ;  but  it 
was  admitted  by  one  of  EUis^s  witnesses  that, 
assuming  the  valuation  appearing  in  the  quin- 
quennial list  made  in  1895  to  have  been  calculated 
according  to  the  method  usually  adopted  in 
Camberwell,  the  valuation  must  have  been  based 
on  a  supposed  payment  of  a  premiu  m  of  about  64002. 
Now,  before  the  Quarter  sessions,  evidence  was 
given  on  the  part  oi  the  assessment  committee  by  a 
valuer  that  there  had  been  a  general  appreciation  of 
licensed  premises  throughout  the  metropolis  in  his 
opinion,  and  that  the  annual  value  oi  the  said 
public-house  had  between  April  and  Nov.  1896 
increased  by  1002.,  and  so  forth.  Then  the  quarter 
sessions  came  to  this  conclusion :  "  We  find  that, 
although  there  has  been  no  structural  alteration 
in  the  appellant's  premises  between  April  1896  and 
April  lo97  tiiere  has  been  alteration  in  value  in 
these  premises  by  way  of  increase  in  that  period. 
The  appellant  failed  to  establish,  in  our  opinion, 
that  tne  alteration  in  the  gross  and  rateable 
value  made  by  the  assessment  committee  in  the 
supplemental  list  is  in  excess  of  the  aotoal 
increased  value  within  the  statutory  period,  and 
we  confirm  the  alteration  made  by  the  assessment 
committee."  Then  they  finish  by  asking  three 
questions  :  First,  whether  the  alteration  in  valne 
which  took  place  during  the  twelve  months  pre- 
ceding the  making  of  tne  supplementary  valua- 
tion list  was  in  law  an  alteration  within  the 
meaning  of  the  Yaluation  (Metropolis)  Act  1869. 
It  is  argued  by  Mr.  Littler  to-day  that  it  is  not. 
Mr.  Littler  admits  that  there  is  an  authority 
which  is  binding  upon  us,  and  which  is  against 
his  contention.  All  I  can  say  is  I  should  have 
been  very  much  surprised  if  there  had  been  an 
authority  the  other  way,  for  clearer  language 
never  was  used  in  any  Act  of  Parliament.  My 
sect.  46,  sub-sect.  1,  it  is  provided  that :  "  In  each 
of  the  first  four  years  oi  such  period  a  supple- 
mental list  shall,  if  necessary,   be  made  out  in 
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the  same  form  as  the  valualion  list,  and  shall 
show  all  the  alterations  which  have  taken  place 
dnring  the  previons  twelve  months  in  any  of  the 
matters  stated  in  the  valaation  list ; "  and  sect.  47 
provides  that :  "  If  in  the  course  of  any  year  the 
value  of  any  hereditament  is  increased  by  the 
addition  thereto  or  the  erection  thereon  of  any 
building,  or  from  any  cause  increased  or  reduced 
in  value,  the  following  provisions  shall  have 
effect,"  and  so  forth.  It  is  clear  that  that  is  not 
confined,  as  Mr.  Littler  has  argued,  to  any  struc- 
tural alteration  or  addition  made;  that  is  clear. 
The  section  says :  "  or  is  from  any  cause  increased 
or  reduced  in  value."  If  it  is  increased,  the 
assessment  is  to  be  increased;  if  it  is  reduced, 
the  assessment  is  to  be  reduced  in  proportion. 
That  answers,  in  my  judgment,  the  first  question 
put  to  us,  that  there  was  an  alteration  within  the 
meaning  of  sect.  46,  sub-sect.  1,  of  the  YaJuation 
(Metropolis)  Act  of  1869.  That,  indeed,  seems  to 
me  to  conclude  the  whole  case.  There  were  two 
other  questions  put :  "  Whether  the  amount  of 
premium  paid  by  Ellis  in  Oct.  1896  for  the  lease 
of  the  premises  ought  to  have  been  received  in 
evidence."  Speaking  for  myself  alone,  I  should 
have  thought  it  was  evidence,  and  very  cogent 
evidence.  It  was  evidence  that  the  Court  of 
Quarter  Sessions  could  not  disregard,  and  I 
think  the  evidence,  if  properly  used  (as  I  think  it 
was  here)  was  very  strong  evidence^  and  led  the 
court  to  the  conclusion  that  there  had  been  a 
substantial  increase  in  value.  The  third  question 
is  whether  the  amount  of  such  promium  was  in 
law  any  evidence  of  an  alteration  within  the 
meaning  of  that  sub- section.  As  I  said  before, 
if  properly  used,  it  was  evidence.  If  the  sessions 
had  taken  the  whole  amount,  and  had  said  that 
they  would  raise  the  assessment  by  the  whole 
amount  of  the  premium,  that  would  have 
been  an  improper  use  of  the  evidence.  It 
was  pointed  out  in  the  case  referred  to,  Bradford' 
vn-Avon  Assessment  Committee  v.  White  (78  Jj.  T. 
Rep.  758 ;  (1898)  2  Q.  B.  630)  that  the  fact  that 
there  was  a  competition  among  brewers  for  the 
purchase  of  pubhc-houses  was  an  element  to  be 
taken  into  consideration  in  arriving  at  the  value 
of  a  house,  but  not  the  figure  that  a  l)rewer  would 
give,  because  it  may  be  that  the  brewer  might 
give  very  much  more  for  a  public-house  than 
ordinary  persons  might  do  for  their  own  purpose. 
A  man  might  want  to  become  possessed  of  all 
the  public-houses  in  one  particular  district,  and 
theiBfore  might  give  a  hi^h  price  for  them; 
therefore  it  would  be  unfair  to  found  value  for 
rating  purposes  on  what  a  brewer  might  give. 
Considering  what  the  I'eal  point  in  this  case  is, 
what  the  tenant  would  give  for  this  house  from 
year  to  year,  it  seems  impossible  to  argue  the 
point  for  a  single  moment.  When  you  find  there 
is  a  lease  at  some  rent,  and  that  a  man  was  bound 
to  give  BO  much  rent,  and,  for  the  purpose  of 
getting  possession  of  that  lease,  to  give  a  large 
sum  (here  16,400^.)  for  it,  to  say  that  it  was  not  of 
more  value  than  the  original  lessee  gave  for  it 
seems  to  me  to  be  playing  with  the  words 
altogether.  It  seems  to  me  uiat  the  court  was 
well  justified  in  the  conclusion  to  which  they 
came.  They  acted,  no  doubt,  upon  the  evidence 
of  the  valuer,  who  was  called  for  the  purpose  of 
stating  what  in  his  opinion  was  the  true  value  of 
the  premised.  Tnat  was  a  fact  which  I  should 
have  thought  was  the  strongest  evidence  the  court 


could  have,  coupled  with  the  fact  that  the  person 
who  had  complained  had  himself  given  a  lar^e 
sum  of  money  for  the  lease  of  the  house^-that  is 
to  say,  that  he  had  paid  a  considerable  sum  of 
money  in  addition  to  that  paid  by  the  original 
lessee.  Under  the  circumstances,  therefore,  Ifeel 
bound  to  answer  the  three  questions  in  the  affirma- 
tive, and  the  judgment  of  the  Quarter  Sessions  will 
be  affirmed. 

Channell,  J. — I  am  of  the  same  opinion.  I 
have  so  recently  given  m^  opinion  upon  what 
seems  to  me  to  be  the  principle  involved  in  this 
case,  so  far  as  there  is  a  principle,  that  I  do  not 
think  I  need  repeat  it.  I  do  not  know  whether 
the  case  of  Bradford-on-Avon  Assessment  Com- 
mittee V.  White  {ubi  sup.)  has  gone  to  the  Court 
of  Appeal,  but  at  any  rate  at  present  it  has  not 
been  overruled,  and  it  expressed  mv  views. 
Taking  them  shortly,  they  are  to  the  efrect  that, 
although  sums  paid  either  by  brewers  or  by 
tenants  by  way  of  premium  to  go  into  a  public- 
house  are  not  at  all  evidence  that  the  house  is  of 
the  value  represented  by  those  sums,  yet  that  if 
the  fact  that  people  are  willing  to  pay  such  sums 
does  increase,  as  demand  generally  does  increase, 
the  annual  value  of  the  property,  they  cannot 
altogether  be  excluded.  Now  here  the  evidence 
upon  which  it  seems  to  me  the  sessious  were 
entitled  to  act  was  evidence,  given  on  behalf  of 
the  assessment  committee,  that  there  had  been, 
since  the  date  of  the  quinquennial  valuation  list, 
a  general  appreciation  of  licensed  premises 
throughout  the  metropolis,  and  that  in  his 
opinion  the  annual  value  of  the  said  public- house 
had,  between  April  and  Oct.  1896,  mcreased  by 
lOOZ.  There  is  evidence,  if  you  trust  it,  of  an 
increase  in  annual  value,  which  means  the  annual 
valae  in  the  market,  the  annual  value  that  a 
person  going  in  as  tenant  from  year  to  year  would 
have  to  give  for  the  property,  and  that  is  evidence 
upon  which  they  are  entitled  to  act.  The  ground 
of  the  witness's  opinion,  as  I  understand  it,  was 
the  very  natural  ground  that  very  much  larger 
sums  had  been  given  by  way  of  premium  than 
had  been  given  before.  That  is  what  he  means 
by  an  appreciation  of  licensed  premises  through- 
out the  metropolis.  Then  it  is  said  (it  does  not 
appear  in  the  case,  but  it  is  said  by  Mr.  Littler, 
and  I  will  accept  it  for  what  it  is  worth)  that  that 
gentleman  never  had  experience  and  never  let  a 
pablic-house  within  this  district  from  year  to 
year  during  the  time  in  question.  That  is  very 
likely,  because,  as  a  matter  of  fact,  in  the  metro- 
X>olis  there  is  not  a  very  great  number  of  cases  in 
which  the  public-houses  are  let  from  year  to  year. 
You  must  have  leases  to  borrow  money,  and  in 
fact  the  greater  part  is  very  often  llorrowed. 
Consequently,  the  case  does  not  often  happen  of 
a  pubUc-house  being  let  from  year  to  year ;  but 
if  any  owner,  for  reasons  of  his  own,  because 
he  thinks  this  boom  will  continue  and  in  a 
year  or  two  his  house  will  get  more  and 
more  valuable,  says  that  he  is  not  going  to 
tie  his  hands,  but  will  let  the  house  from  year  to 
year,  it  would  certainly  make  it  possible  for  him 
to  get  a  larger  sum  from  a  tenant  from  year  to 
year.  He  would  not  veiy  easily  find  a  man 
perhaps,  because  the  man  might  say  he  wanted 
a  lease.  But,  when  he  found  his  man,  that  man 
might  give  more  than  he  would  have  given  some 
months  before.  That  shows  increase  in  annual 
value,  and  consequently  there  does  not  seem  to 
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me  to  be  any  difficulty  in  the  case.  Assuming, 
as  we  must  assume  in  this  court,  at  any  rate, 
that  any  alteration  in  value  in  the  Metropolis 
(Yaludtion)  Act  is  not  confined  to  structural 
alteration,  upon  which  there  is  at  least  onn  deci- 
sion expressly  in  point,  and  I  think  there  are 
others,  it  follows  that  there  is  ample  evidence 
before  the  Quarter  Sessions  of  an  increase  in  value 
within  the  meaning  of  the  Act  and  an  increase 
in  value,  as  the  evidence  put  it,  which  is  a 
little  beyond  that  which  they  adopted.  But  for 
the  way  in  which  the  case  is  stated  there  would 
be  no  difficulty  at  all.  If  the  justices  had  con- 
fined themselves  to  the  first  question  for  the 
opinion  of  the  court,  there  would  have  been  no 
difficulty  at  all.  The  only  difficulty  that  was 
created  in  my  mind  was  by  questions  2  and  3, 
whether  the  amount  of  the  premium  paid  by 
Ellis  in  Oct.  1896  fur  the  lease  of  the  premises 
ought  to  have  been  received  in  evidence,  and 
whether  the  amount  of  such  premium  was  in  law 
any  evidence  of  an  alteration  within  the  meaning 
of  that  sub-section.  Then  it  goes  on  to  say  that 
unless  the  court  answered  all  those  questions  in 
the  affirmative  the  appeal  was  to  be  allowed. 
Now,  as  to  those  questions,  in  the  first  place  I 
think  it  quite  impossible  to  have  rejected 
the  question  in  cross-examination  as  to  what 
premium  the  man  had  paid.  A  man  comes  to 
say  there  is  no  alteration  in  the  value  of  these 
premises,  and  he  is  asked,  "  Have  not  you  paid 
a  very  large  sum  indeed  for  them  in  the  last  four 
months?"  and  was  going  to  be  asked, as  Mr. 
Macmorran  says,  "  was  not  that  a  larger  sum 
than  was  paid  before  P  "    Therefore  you  could  not 

Sossibly  reject  that  evidence,  and  that  being  so,  I 
o  not  feel  much  difficulty  about  question  2.  Then 
there  is  the  question  "  whether  the  amount  of  such 
premium  was  in  law  any  evidence  of  an  alteration." 
it  is  quite  clear  it  was  not  the  evidence  of  value. 
But  I  think  that  we  may  take  it  into  consideration 
for  what  it  is  worth  as  being  some  evidence  of  an 
increase  in  selling  value  of  the  property.  Then 
from  tiiat  it  can  oe  argued,  as  there  lias  been  a 
substantial  and  large  increase  in  the  selling 
value,  although  the  truth  is  that  public-houses 
are  not  of  ten  let  on  tenancies  from  year  to  year, 
yet  for  rating  purposes  it  has  to  be  ascertained 
what  they  would  be  let  at  if  they  were  so  let,  that 
the  evidence  that,  they  being  usually  sold  and  not 
let  in  that  way,  the  sale  value  has  gone  up  is 
certainly  some  evidence  that  when  they  were  let 
on  an  annual  tenancy  the  rent  which  would 
have  to  be  given  in  the  market  would  hav^j 
ffone  up  also.  I  agree  with  the  way  in  which  Mr. 
Macmorran  put  it,  that  it  would  be  wrong  to 
place  too  much  weight  upon  such  evidence ;  but  I 
agree  also  that  we  cannot  say  that  no  weight 
necessarily  is  to  be  attached  to  it,  and  conse- 
quently it  is  not  evidence  which  should  be 
entirely  excluded  from  consideration.  It  should 
be  taken  into  consideration  with  the  view  of 
seeing  whether  it  sbows  such  a  demand  for  pro- 
perty of  this  kind  as  necessarily  would  alter  the 
a.Tmnfl1  value  in  the  market,  and,  if  they  con- 
sidered it  only  for  that  purpose,  I  think  they 
were  right.  Consequently,  I  see  no  reason  for 
not  answering  each  of  the  questions  in  the 
affirmative,  and,  that  being  so,  of  course  the  deci- 
sion of  the  Quarter  Sessions  will  te  affirmed. 

Aypeal  dismissed, 
Ellis  appealed. 


LUtler,  Q,0.,  E.  Page,  Q.O.,  and  WiUiam 
BtuseU  for  the  appellant — When  the  valuation 
of  an  hereditament  has  been  fixed  by  the  quin- 
quennial valuation,  the  valuation  as  appearing  in 
tne  quinquennial  valuation  list  cannot  be  altered, 
during  the  period  of  five  years,  by  a  provisional 
or  supplemental  list,  made  under  sects.  46  and  47 
of  the  Valuation  (Metropolis)  Act  1860,  unless 
there  has  been  an  alteration  in  the  value  of  that 
particular  hereditament  from  circumstances 
peculiar  to  that  particular  hereditament : 

Reg.  V.  Nev  River  Company,  40  L.  T.  Bep.  322 ;  4 
Q.  B.  Div.  309. 

The  alteration  in  value  to  which  those  sections 
applies  is  not,  indeed,  restricted  to  alteration  in 
value  arising  from  structural  alteration  of  the 
premises : 

Beg.  v.  8t.    Mary's,  Islington,   Assessment   Com- 
mittee, 57  L.  T.  Bep.  270  ;  19  Q.  B.  Div.  529. 

But  it  must  arise  from  some  cause  which  is  of  the 
same  kind,  that  is,  from  some  cause  which  affects 
the  particular  hereditament  in  question,  and  not 
from  some  cause  which  equally  affects  the  value 
of  premises  generally.  If  sects.  46  and  47 
applied  to  any  increase  of  value  arising  from 
general  causes,  the  result  would  be  that  the  quin- 
quennial valuation  would  not  have  the  effect 
which  it  was  clearly  intended  that  it  should  have 
as  shown  by  the  provisions  of  sect.  43.  The 
intention  of  the  Act  was  that  the  quinquennial 
valuation  should  not  be  disturbed  unless  there 
was  some  special  alteration  in  the  value  of  a 
particular  hereditament.  The  only  evidence 
before  the  Quarter  Sessions  in  this  case  was  that 
there  had  been  a  general  appreciation  in  the 
value  of  public- houses  in  the  metropolis,  and 
that  a  vary  large  premium  had  been  paid  for  this 
house.  There  was  no  evidence  of  any  increase 
in  the  value  of  this  house  beyond  the  evidence  of 
increase  of  Uie  value  of  public-houses  generally. 
They  cited  also 

Bradford-on^Avon  Assessment  Committee  v.  White. 

78  L.  T.  Bep.  758 ;  (1898)  2  Q.  B.  630 ; 
Dodds  V.  South  Shields  Union,  72  L.  T.  Bep.  355 ; 

(1895)  2  Q.  B.  133  ; 
Beg.  V.  Poplar   Union  Assessment  Committee,  51 

L.  T.  Bep.  97 ;  13  Q.  B.  Div.  364. 

Macmorran,  Q.O.  and  W.  C.  Byde  for  the  respon- 
dents.— The  decision  of  the  Divisional  Oourt  was 
right.  The  Oourt  of  Quarter  Sessions  have  found 
that  "there  has  been  an  alteration  in  value  in 
these  premises  by  way  of  increase  in  that  period." 
That  is  a  finding  of  fact  which  cannot  be  reviewed 
on  appeal,  unless  it  can  be  shown  that  there  was 
no  evidence  to  support  it.  There  was  ample 
evidence  before  the  Quarter  Sessions  to  support 
that  finding,  l^ere  was  evidence  that  there  nad 
been  a  genered  appreciation  in  the  value  of 
licensed  premises  throughout  the  metropolis. 
That  appreciation  would  not  necessarily  affect 
every  pubHc-house  in  London,  but  there  was 
evidence  that  the  value  of  these  particular 
premises  had  increased.  According  to  the  pro- 
visions of  the  Act,  the  overseers  have  to  take 
notice  of  any  increase  in  the  value  of  any  here- 
ditament arising  from  structural  alterations  and 
also  arising  **  from  any  cause."  Such  other  caufe 
is  not  confined  to  causes  similar  to  structurs] 
alterations,  but  extends  to  any  cause  whatever : 

Reg.  V.  St.  Mary*s,  Islington,  Asseesment   Com^ 
mittee,  57  L.  T.  Bep.  270  ;  19  Q.  B.  Div.  529  ; 
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Reg.  Y.  PopUur  Union  Aasessment   Committee,   51 

L.  T.  Eep.  97 ;  13  Q.  B.  Div.  364  ; 
Reg.  V.  New  River  Company,  40  L.  T.  Bep.  322 ;  4 

Q.  B.  Dir.  309. 

If  any  increase  in  the  value  of  a  hereditament 
can  be  shown  to  have  taken  place  during  the  year 
from  anj  cause,  then  the  hereditament  is  properly 
placed  in  the  provisional  list  under  sect.  47.  The 
quinquennial  valuation  list  is  not  by  the  Act 
made  in  any  way  final  during  the  period  of  five 
years,  but  it  is  sabject  to  alteration  by  the  provi- 
sional and  supplemental  lists.  As  the  provisions 
of  sects.  46  and  47  are  not  confined  to  alterations 
in  value  caused  by  structural  alterations,  they 
apply  in  every  case  wherf^  in  fact  an  alteration  in 
the  vaXvkQ  of  a  rateable  ht^reditament  has  taken 
place. 

Littler,  Q.O.  in  reply. — The  case  of  Beg.  v.  East 
and  Weet  India  Docks  (49  L.  T.  Bep.  363;  11 
Q.  B.  Div.  721)  shows  that  sect.  47  applies  only 
when  there  has  been  daring  the  year  an  alteration 
in  the  value  of  the  particular  hereditament. 
There  was  not  in  this  case  any  evidence  of  an 
increase  during  the  year  in  the  value  of  this  here- 
ditament. The  evidence  relating  to  these  premises 
was  only  that  there  had  been  a  change  in  the 
proprietoMhip.  ^^^  ^^  ^^^^ 

Nov,  18. — Williams,  L.J.  read  the  iudgment 
of  the  court  as  foilows :  The  43rd  section  of  the 
Valuation  (Metropolis)  Act  1869,  which,  as  the 
preamble  states,  was  passed  to  secure  uniformity 
m  the  assessment  of  rateable  property  in  the 
metropolis,  provides  that  the  vamatlon  list  shall 
last  for  five  years  "  subject  to  any  alterations  that 
may  be  made  by  any  supplemental  or  provisional 
list  as  hereinafter  mentioned."  Now  alteration 
is  provided  for  in  sect.  46  and  sect.  47.  The 
former  provides  for  supplemental  valuation,  the 
latter  for  provisional  valuation.  Supplemental 
valuation  takes  place  at  the  end  of  each  year. 
The  old  list  is  then  to  be  supplemented  by  making 
a  new  list  of  all  the  alterations  which  have  tH,ken 
place  within  the  last  twelve  months.  If  there 
are  no  such  alterations  which  make  a  supple- 
mental list  necessary  in  any  of  the  matters  in 
the  valuation  list  (which,  of  course,  includes 
gross  and  rateable  value)  the  overseers  are  to 
send  to  the  assessment  committee  a  certificate  to 
that  effect.  Provisional  valuation  deals  with  the 
alteration  by  increase  or  decrease  in  value  of  a 
particular  hereditament  '*  from  any  cause  "  during 
the  twelve  months.  The  provisional  valuation 
takes  effect  immediately  and  remains  in  force  till 
the  making  of  the  supplemental  or  other  valua- 
tion list  at  the  end  of  the  year.  The  alterations 
in  the  supplemental  list  seem  to  be  the  confimned 
provisional  valuations.  It  seems  tb  follow  that, 
whether  one  is  dealing  with  the  supplemental  list 
or  with  the  provisional  list,  the  question  whether 
there  has  been  such  an  alteration  in  the  value  of 
the  premises  as  to  justify  an  alteration  in  the 
valuation  seems  to  be  the  same  in  either  case. 
Now  what  are  the  conditions  of  such  an  altera- 
tion. It  seems  to  us  they  are  these:  (1)  The 
alteration  in  value  must  be  such  that,  if  the  fact 
relied  on  as  constituting  the  alteration  had  been 
present  at  the  time  of  the  ori^nal  valuation,  it 
could  properly  have  been  taken  mto  consideration 
in  arriving  at  the  assessment;  (2)  that  the  fact 
constituting  the  alteration  in  value  should  affect 


thn  hereditament  in  question  in  particular.     Wo 
do  not  think  that  a  general  rise  in  values  would 
be  a  fact  constituting  such  an  alteration.    This, 
it  seems  to  us,  would  be  inconsistent  with   the 
expressed  intention  of  the  Act  that  the  valuation 
list  should  remain  in  force  for  five  years.     More- 
over, we  do  not  think  that  the  mere  proof  of  a 
rise  in  value  of  a  clasn  of  hereditaments  including 
the  one  sought  to  be  dealt  with  by  the  provisional 
or  supplemental  valuation  would  of  itself  justify  a 
new  valuation  under  sects.   46  and  47,   because 
such  a  rise  in  no  way  negatives  a  general  rise  in 
the  values  of  hereditaments  of  all  classes.    After 
all,  the    rise  in  the   value    of    licensed    houses 
generaUy  depends  on  a  general  cause,   such  as 
prosperous  tim^s,   which  give  the    mass  of  the 
people  more  money  to  spend  in  the  luxuries  of 
life,  whether  drink,  or  bread,  or  meat,  or  clothing, 
or  sight-seeing,  or  houses,  or  anything  else.    The 
Jicensed  victualler  will  obtain  a  better  price  if  he 
sells  his  public-house ;  the  butcher  or  the  baker 
will  obtain  a  better  price  if  he  sells  his  business. 
Theatres  and  music-halls   wtll  be  easy  to  sell. 
Houses  and  leases  will  command  good  prices  to 
let  and  to  sell.    All  this  flows  from  one  cause,  the 
prosperity  of   the   people.    We    do   not   think 
sects.  46  and  47  apply  in  such  a  case  to  any  class 
of  hereditaments  increased  in  value  as  a  class  by 
a  cause  affecting  all  classes,  such  as  general  pro- 
sperity.     The  fact,  however,  that  the  increase  in 
value  affects  a  class  as  a  whole  will  not  exclude 
the  increase  from  the  operation  of  these  sections, 
provided  it  is  shown  tnat  the  increase  of  valuo 
arises  from  som^  cause  affecting  merely  the  class, 
and  not  from  the  cause    of    general  prosperity 
affecting  all  classes  of  the  com  muni  tv — e  g.,  if  the 
taste  for  cycling  makes  factories  which  are  con- 
veniently situated  for  this  manufacture  command 
higher   prices  to    sell  or  to  let,  this  is  a  cause 
afrecting  a  class — viz  ,  premises  suitable  for  cycle 
manufacturing  which  go  up  in  value  by  reason  of 
a  new  fashionable  taste ;  but  the  cause  is  indepen- 
dent of  the  general  prosperity  of  the  community, 
and  such  an  increase  in  value  would  justify  an 
alteration  under  sects.  46  and  47    during   the 
currency    of    the    quinquennial    period    oi    the 
assessment.     The   same  would  be  true  if  war 
sent  up  the  value  of  premises  licenced  for  the 
purpose  of  carrying  on  the  manufacture  of  gun- 
powder,   the   cause   of  increase  of  value  being 
mdependent  of  general  prosperity.     But  in  each 
case  it  is  for  those  who  alter  the  assessment  to 
prove  the  nature  and  cause  of  the  alteration  in 
value.    It  is  easy  to  do  this  where  the  increase  of 
value  arises  from  some  local  cause  affecting  a 
class    or    some    hereditaments    in  a   class — for 
instance,  where  the  building  of  a  bridge  sends 
up  the  value  of  the  houses  of  a  street  thus 
made    more    accessible,    or   the    removal   of  a 
cul-de'8ac    makes     the    houses    in    a    street 
of    shops    more    valuable    from    an    increased 
traffic  through  the  street,  or  the  houses  in    a 
residental  street  less  valuable  from  the  increase 
of  noise.    Betterment  or  depreciation  of  such  a 
character  affecting  all  or  some  of  the  bouses  in  a 
street  is  clearly  within  sects.  46  and  47,  and  the 
cause  of  the  increase  in  value  is  easy  of  proof. 
The  proof  is  more  difficult  where  the  cause  of  the 
increase  in  value  is  not  a  local  physical  cause,  but 
in  our  judgment  the  onus  of  proving  that  the 
cause  of  the  alteration  in  the  value  of  the  heredita- 
ment in  the  preceding  twelve  months  is  a  cause 
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which  does  not  affect  all  classes  is  clearly  on  those 
who  seek  to  have  a  provisional  or  supplemental 
list  made.  These  being  the  conditions  for  the 
application  of  sects.  46  and  47,  let  us  see  how  far 
the  facts  stated  in  the  special  case  show  that 
there  has  been  within  the  twelve  months  an  altera- 
tion in  the  value  of  this  public-house.  Two  sorts 
of  alteration  are  alleged.  First,  a  witness  says 
in  his  opinion  the  value  of  the  particular  public^ 
house  increased  by  lOOZ.  a  year  in  the  twelve 
months  in  question,  and  he  attributes  this  to  the 
rise  in  value  of  licensed  houses  throughout  the 
metropolis.  For  the  reasons  which  we  have  given 
we  do  not  think  that  the  onus  on  those  who  seek 
to  say  that  there  has  been  an  alteration  in  value 
within  the  meaning  of  these  sections  is  satisfied 
by  proof  of  a  rise  in  value  which  is  consistent 
with  a  general  rise  resulting  from  general  pro- 
sperity ;  secondly,  it  is  said  tmit  the  fact  that  this 
public-house  has  just  been  sold  for  16,4002.  is 
evidence  of  an  alteration  in  value  within  the 
twelve  months.  We  think  not.  It  may  be  that 
16,400L  was  the  veiy  sum  the  vendor  paid  on 
going  into  possession  in  or  prior  to  1895.  It  is 
said  not  so,  because  in  such  a  case  the  valuation 
in  1895  would  have  been  higher  than  it  in  fact 
was.  That,  however,  depends  upon  how  much  of 
that  16,400Z.  the  assessment  committee  appor- 
tioned to  personal  goodwill  or  other  matters  not 
affecting  the  letting  value  of  the  public- house 
(see  Bradford'On-Avon  Assesament  Committee  v. 
WhUe,  78  L.  T.  Rep.  758 ;  (1898)  2  Q.  B.  630). 
The  questions  at  the  end  of  the  special  case  we 
answer  as  follows :  The  answer  to  question  1  is 
Ko ;  there  is  nothing  in  the  facts  stated  in  the 
case  nor  in  the  evideuce  stated  to  have  been 
adduced  sufficient  to  justify  the  conclusion  that 
the  alteration  which  took  place  during  the  twelve 
months  preceding  the  making  of  the  supple- 
mental list  was  in  law  an  alteration  within  the 
meaning  of  sect.  46.  It  is  quite  consistent  with 
such  facts  and  evidence  that  the  alteration  in 
value  resulted  from  general  prosperity.  The 
answer  to  question  2  is  Yes,  and  to  question  3 
No;  for  although  evidence  of  the  amount  of 
the  premium  is  admissible,  the  amount  of  the 
premium  was  not  in  law  any  evidence  of  an  altera- 
tiou  within  sect.  46,  unless  some  evidence  was 
given  of  the  premium  previously  paid  beyond 
mat  which  appears  by  the  case  to  have  oeen 

^^®^*  Appeal  allowed. 

Solicitors  for  the  appellant,  Maitlanda,  Peck- 
ham,  and  Co. 

Solicitors  for  the  respondents,  Maraden  and 
Son. 

MoTiday,  Jan.  15, 1900. 

(Before  Lindlby,  M.R.,  Williams  and 
RdMEB,  L.JJ.) 

Be  Joseph  Tye  (a  person  of  unsound  mind),  (a) 

APPEAL  FBOM  THE  MASTER  IN  LUNACY. 

Ltmacy  —  Person  detained  as  pauper  Iwnatio^^ 
Application  of  his  smaU  property — Jv/risdiction 
— Discretion — Luna>cy  Act  1890  (53  Vict.  c.  5), 
ss.  116, 117,  299. 

Sect.  299  of  the  Lunacy  Act  1890  does  not  deprvoe 
the  court  sitting  in  lunacy  of  its  discretion  as 
to  the  application  of  a  lu/natic's  property. 

(«>  EeportM  by  K.  A.   Scratcht.f.y,  Esq..  BarTi««t#»r-at-Law. 


Where,  therefore,  a  person  of  unsound  nUnd,  who 
was  detained  in  a  union  asylum  as  a  pauper 
lunaiic,  was  entitled  to  a  fund  in  court  con- 
sisting  of  between  300Z.  and  4002.,  the  court,  in 
the  exercise  of  the  discretion  conferred  upon  it 
by  the  Luna,cy  Acts,  ordered  261.  per  annum  to 
be  paid  out  of  the  fund  to  the  guardians  of  the 
union  towards  the  maintenance  of  the  lunaiic, 
and  252.  per  annum  to  be  paid  to  his  wife  towards 
her  support. 

Decision  of  the  master  in  lunacy  reversed. 

Fob  many  years  Joseph  Tye  carried  on  the  busi- 
ness of  a  market  gardener  at  Elland,  in  the 
county  of  York,  in  which  business  his  wife 
assisted  and  took  a  prominent  part,  and  the 
success  of  which  was,  she  alleged,  to  a  great 
extent  due  to  her  exertions. 

In  Feb.  1897  Tye  sold  the  business,  the  same 
realising  about  h6l. 

The  profits  made  out  of  the  business,  during 
the  time  that  Tye  and  his  wife  had  carried  it  on, 
amounted  together  to  about  500Z.,  and  these  profits 
were  deposited  with  the  Yorkshire  Penny  Bank 
at  Halifax. 

In  Dec.  1898  there  was  in  the  bank  the  sum  of 
about  5002.,  being  a  portion  of  the  mon^^  made 
out  of  the  business,  but  in  that  month  Tye  drew 
the  whole  sum,  and  on  the  11th  Jan.  1899  ne  went 
to  America,  taking  this  and  other  money  with 
him  in  nofces  and  gold,  and  leaving  his  wife  with 
no  means  to  live  upon. 

He  stayed  only  two  days  in  America,  and  then 
returned  to  England,  arriving  back  on  the  29th 
Jan.  1899.  He,  however,  did  not  return  to  his 
home,  and  his  wife,  having  no  means  of  support, 
on  the  22nd  March  1899  was  obliged  to  go  into 
the  Halifax  Workhouse. 

On  the  31st  March  1899  Tye  took  her  from 
the  workhouse,  and  they  lived  together  until  the 
end  of  April  1899,  when  Tye  again  went  away. 

Shortly  afterwards  he  was  taken  in  chai^  as 
a  wandering  lunatic,  and  was  detained  in  the 
Holbeach  Workhouse,  and  was  thenceforth  main- 
tained by  the  guardians  as  a  pauper  lunatic. 

When  Tye  was  taken  to  the  Holbeach  Work- 
house there  was  found  in  his  possession  the  sum 
of  3362. 198.  in  cash  and  a  book  for  one  share  of 
102.  in  the  Halifax  Go-operative  Society,  and  the 
money  was  handed  to  the  treasurer  oi  the  Hol- 
beach Union. 

Between  the  11th  Jan.  1899  and  the  time  of  his 
admission  to  the  Holb^u;h  Workhouse  Tye  bad 
therefore  spent  or  parted  with  upwards  of  2002. 

The  only  property  to  which  Tye  was  entitled 
consisted  of  the  sum  of  3362. 19^.,  a  little  furni- 
ture, not  worth  52.,  in  the  house  in  which  his  wife 
lived,  and  the  share  in  the  Halifax  Go-operative 
Society. 

Both  Tye  and  his  wife  were  upwards  of  sixty 
years  of  age ;  and  the  wife  was  not  able  to  follow 
ajiy  occupation  or  to  earn  any  money  for  herself. 
She  was  in  receipt  of  48.  per  week,  as  outdoor 
relief,  from  the  overseers  of  the  poor. 

A  daughter  aged  about  twenty  lived  with  her 
mother.  There  were  aJso  seven  sons,  but  they 
did  not  contribute  to  their  mother's  support. 

In  Aug.  1899,  upon  the  application  of  Tye's 
wife,  the  master  in  lunacy  (Ambrose,  Q.G.) 
appointed  her,  under  sect.  116  of  the  Lunacy  Act 
1890,  receiver  of  Tye*8  estate,  and  ordered  the 
money  which  was  in  the  hands  of  the  treasurer 
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of  the  Holbeach  Union  to  be  lodged  in  court  and 
invested,  and  that  out  of  the  income  and  a  sale 
from  time  to  time  of  a  sufficient  part  of  the 
cwital  352.  per  annum  should  be  paid  to  Tye's 
wife  for  her  support. 

The  guardians  of  the  Halifax  Union,  to  which 
Tye  had  been  transferred,  then  applied  by 
summons  to  the  master  in  lunacy  that  there 
might  be  repaid  to  them  out  of  the  fund 
in  oourt  the  sum  of  6Z.  lOs,  for  the  past 
maintenance  of  Tye,  and  that  261.  per  annum 
might  be  allowed  them  out  of  the  fund  for 
his  future  maintenance  by  them,  and  that  a 
sum  not  exceeding  25Z.  per  annum  mieht  be 
allowed  for  the  future  maintenance  of  Tye^s  wife 
Mnd  daughter. 

On  the  9th  Nov.  1899  the  summons  came 
on  to  be  heard  before  the  master  in  lunacy,  who 
reserved  his  decision ;  and  on  the  23ra  Nov. 
1899  he  delivered  the  following  written  judg- 
ment:— 

The  Mastbb  in  Lunact. — This  is  an  applica- 
tion on  the  part  of  the  guardians  of  the  Halifax 
Union  for  an  order  that  they  may  be  repaid  the 
cost  of  the  past  maintenance  of  the  lunatic  as 
from  the  11th  July  1899,  and  that  a  sum  of  262. 
per  annum  may  l>e  allowed  for  the  future  maio- 
tenauoe  of  the  lunatic.    The  lunatic  was  a  market 
firardener  carrying  on  business  at  EUand,  in  which 
business  he  was  assisted  bv  his  wife,  who  claims 
to  have  contributed  by  her  labours  to  the  saviugs 
which  the  lunatic  had  made  at  the  time  of  his 
lunacy,  amounting  to  about  500Z.     The  lunatic 
sold  his  businesH  in  Feb.  1897  for  about  501.,  and 
from  that  time  to  the  time  of  his  being  taken 
charge  of  as  a  wandering  lunatic  his  conduct  was 
erratic,  wandering  about  with  the  monev,  including 
his  savings,  in  his  pocket,  whilst  his  wife  being  len 
destitute  became  chargeable  to  the  union,  and 
received  outdoor  relief  to  the  extent  of  48.  a  week. 
On  the  7th  Aug.  1899,  on  the  application  of  the 
wife,  she  was  appointed  receiver  under  sect.  116  of 
the  Lunacy  Act  1890,  and  upon  that  occasion  a 
claim  was  put  forward  on  behalf  of  the  guardians 
of  the  Halifax  Union,  to  which  the  lunatic  had 
been   transferred,  for  an  order   that  provision 
mi^ht  be  made  for  the  payment  for  the  future 
maantenaDce  of  tl^e  lunatic  of  26Z.  per  annum. 
That  order  I  declined  to  make,  but  instead  I  made 
an  order  for  the  lodgment  and  investment  of  the 
money,  amounting  to  336Z.  198.,  found  upon  the 
lunatic  when  he  was  taken  charge  of,  now  repre- 
sented by  a  sum  of  New  Oonsols,  and  I  made  an 
allowance  to  the  wife  of  35Z.  a  year  to  be  raised 
by  periodical  sales  out  of  the  fund  in  court,  and 
I  gave  liberty  to  the  guardians  to  raise  the  ques- 
tion of  their  claim  by  the  present  motion.    1 
ought  to  mention  that  the  wife  is  upwards  of 
sixty  years  of  age,  and  by  her  affidavit  states  that 
she  is  not  able  to  follow  any  occupation  or  earn 
any  money  for  herself.    She  is  attended  to  by  her 
daughter  aged  about  twenty,  who  lives  with  her. 
.She  has  seven  sons,  but  none  of  them  makes  any 
provision  for    her.      The  guardians  rely  upon 
sect.  116,  sub-sect.  4,  and  sect.  117  of  the  Lunacy 
Act  1890.    They^  say  that  by  sub-sect.  4  the  powers 
of  the  Act  relating  to  management  and  amninis- 
tration  are  to  be  exercised  for  the  maintenance  or 
benefit  of  the  lunatic  or  of  him  and  his  family. 
They  also  point  out  that  by  sect.  117  the  powers 
there  given  are  for  the  payment  of  the  lunatic's 
debts   or  engagements,  or  the  payment  of  the 


lunatic's  maintenance  or  otherwise  for  his  benefit^ 
or  payment  for  the  expenses  of  his  future  main- 
tenance.   The  answer  to  that  argument,  however,, 
seems  to  me  to  be  clear  that  as  regards  sub-sect.  4- 
of  sect.  116  the  powers  of  the  Act  are  to  be  exer- 
cised for  the  maintenance  or  benefit  of  the  lunatic 
or  of  him  and  his  family ;  and  it  can  hardly  be  con- 
tended that,  when  provision  is  made  for  the  wife 
of  the  lunatic  during  the  confinement  of  her 
husband,  such  provision  is  not  for  the  benefit  of' 
the  lunatic.    If  necessary,  1  should  feel  myself 
(juite  at  liberty  to  read  the  words  "  and  his  f  ainilv" 
in  the  disjunctive,  substituting  the  word  "  or  "  for 
the  word  *'  and."    But  I  do  not  think  that  at  all' 
necessary,  as  it  would  be  a  very  strange  construc- 
tion of  the  section  if  the  lunatic  being  provided 
for,  say,  by  members  of  his  family  or  the  provi- 
sions of  a  settiement,  the  court  should  be  pre- 
vented thereby  from  dealing  with  the  lunatic's 
property  in  order  to   make   provision    for    the 
lunatic's  family.    And,  as  regards  the  argument 
founded  on  the  117th  section,  that  section  hardly 
applies,  for  it  only  makes  provision  for  selling, 
charging,  mortgaging,  &c.,  the  pronerty  of  tho 
lunatic  for  the  purposes  therein  specified,  none  of 
which  operations  are  necessary  in  this  case,  as 
the  fund  is  already  in  court.    It  seems  to  me  that 
to  support  the  claim  of  the  guardians  they  must 
be  prepared  to  go  beyond  tiie  116th  and  117th 
sections,  for,  even  if    their    criticism  of   those 
sections  was  correct,  it  would  not  sustain  their 
case  unless  they  can  show  that  they  are  creditors 
in  the  ordinary  sense  of  the  term.    That  they 
have  a  statutory  claim  is  clear.    That  is  given  by 
the  299th  section  (the  substance  of  which  was  con- 
tained in  the  94th  and  104th  sections  of  16  &  17 
Yict.  c.  97).    By  the  299th  section  it  is  provided 
that  "  if  it  appears  to  any  justice  that  a  lunatic 
chargeable  to  any  union  or  local  authority  has 
any  real  or  personal  estate  more  than  suflcient 
to  maintain  his  family,  if  any,  such  justice  may  by 
order  direct  a  relieving  officer  of  the  union,  or  the 
treasurer,    or   some   other  officer   of   the    local 
authority,  to  seize  so  much  of  any  money  and  to 
seize  and  sell  so  much  of  any  other  personal  pro- 
perty of  the  lunatic  and  to  receive  so  much  of 
the  rente  of  any  land  of  the  lunatic  as  the  justice 
may  think  sufficient  to  pay  the  expenses  of  main- 
tenance  and    incidentel    expenses    respectively 
incurred  or  to  be  incurred  in  relation   to  the 
lunatic."    The  result  of  that  section  is  to  give  to 
the  guardians  a  statutory  claim  for  repayment  of 
the  expenses  they  may  incur  out  of  any  property 
of  the  lunatic,  but  subject  to  a  distinct  restriction 
— viz.,  that  sufficient  must  be  left  to  maintain  the 
lunatic's  family.    The    guardians   are  therefore 
creditors,  but  creditors  subject  to  a  particular 
restriction;  and  as,  in  my  opinion,  the    present 
fund  in  court  is  not  more  than  sufficient  to  main- 
tain the  lunatic's  family,  it  seems  to  me  that  the 
claim  of  the  guardians  must  fail.    At  first  sight 
the  300th  section  seems  to  give  to  the  ^ardians 
an  unlimited  claim ;  but  on  closer  examination  it 
will  be  observed  that  that  section  does  not  relate  to 
a  pauper  lunatic,  and  has  been  probably  intro^ 
duced  to  give  a  claim  to  the  guardians  for  repay- 
ment of  expenses  incurred  on  behalf  of  lunatics 
who  may  have  been  wandering  at  large  or  ill- 
treated,   and  who    have  property  of  their   own 
available  for  the  payment  oithose  expenses.     If 
it  be  not  limited  in  that  way  to  lunatics  who  are 
not  paupers,  it  would  seem  to  be  inconsistent 
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with  sect.  299.  And  as  it  is  our  duty  to  read 
the  Act  so  as  to  give  effect  to  every  section  so  far 
as  possible,  I  adopt  the  construction  that  the 
dOOth  section  deals  with  another  class  of  lunatic 
than  a  lunatic  chargeable  to  any  nnion.  It  may 
be  right  I  should  refer  to  the  16th  section  of 
the  Poor  Law  Amendment  Act  1849  (12  &  13 
Yict.  c.  103),  which  gives  a  remedy  to  the  guar- 
dians for  mooey  expended  in  the  rdief  of  a 
pauper  during^  the  period  of  twelve  months  prior 
to  uieir  ezercinnfi^  tbeir  remedy,  but  I  think  that 
section  applies  on^  to  a  mere  pauper,  and  has  no 
amplication  to  the  case  of  a  pauper  lunatic.  It 
wm  be  observed  that  the  limitation  contained  in 
the  299th  section  of  the  Lunacy  Act  1890  is  not 
contained  in  the  16th  section  of  l^e  Poor  Law 
Amendment  Act,  but  there  is  good  ground  for  the 
distinction,  for  a  mere  pauper  is  a  consenting 
party^  to  the  acceptance  of  reuef,  whilot  a  lunatic 
can  ^ve  no  assent  whatever  to  and  is  generally 
hostile  to  his  detention,  which  is  undertaken  by 
the  guardians  quite  as  much  in  the  interest  of 
the  public  as  of  the  lunatic.  On  behalf  of  the 
guardians  the  following  oases  were  cited  or 
referred  to  :  Be  Webster ;  Quardians  of  the  Derby 
Union  v.  Sharratt  (51  L.  T.  Rep.  319;  27  Oh. 
Div.  710) ;  Be  Newbegin  (57  L.  T.  Rep.  390 ;  36 
Oh.  Div.  477) ;  and  Be  Winkle  (70  L.  T.  Rep.  710 ; 
(1894)  2  Oh.  519).  Ko  doubt  it  is  now  established 
that  whilst  the  lunatic's  claim  for  maintenance 
must  be  preferred  to  the  claims  of  his  creditors 
in  the  administration  in  lunacy,  that  preference 
cannot  be  given  to  a  wife.  But  whilst  I  think  it 
clear  under  the  section  which  I  have  quoted  that 
the  guardians  are  creditors,  it  is  only  svb  rnodo-^ 
that  is,  subject  to  the  restriction  that  there  is  more 
than  sufficient  to  maintain  his  family.  Therefore 
I  think  the  cases  above  cited  do  not  apply  to  the 
present  case.  For  these  reasons  I  think  the  claim 
of  the  guardians  fails.  The  receiver  will  take  her 
costs  out  of  the  estate,  but  the  guardians  must  bear 
their  own. 

From  that  decision  the  guardians  of  the  Halifax 
Union  now  appealed. 

Younger,  Q.O.  for  the  appellants. —  [He  was 
stopped  by  the  Oourt.] 

Methold,  for  the  respondents,  relied  on  the 
Lunacy  Act  1890.  s.  299.  [Lindley,  M.R.  referred 
to  Be  Winkle  (70  L.  T.  Rep.  710;  (1894)  2  Oh. 
519)  and  Winkle  v.  Bailey  (75  L.  T.  Rep.  577.] 

Younger f  Q.O.  replied. 

LiNDLEY,  M.R. — 1  do  not  think  that  we  need 
to  go  through  the  Acts  of  Parliament  or  the 
authorities  any  more  closely  than  we  have  already 
done.  We  have  had  the  advantage  of  consider- 
ing the  master's  judgment,  and  we  have  looked 
into  the  Acts.  The  case  is  a  peculiar  one,  and  it 
stands  in  this  way :  We  are  asked  to  hold  that 
which,  I  confess,  startles  me  vei*y  much — that  is 
to  say,  that  a  lunatic  who  possesses  property  is 
not  liable  to  contribute  to  his  own  support  out  of 
that  property .  1  am  not  prepared  to  go  to  tiiat 
length  at  all.  It  is  quite  obvious,  if  you  look  at 
the  Acts  of  Parliament,  that  there  is  nothing  in 
them  which  directs  us  to  go  to  that  length.  And 
it  does  seem  a  startling  proposition  that  a  person 
who  has  the  misfortune  to  be  a  lunatic  and  has 
money  should  be  supported  out  of  the  rates.  That 
seems  very  strange.  The  fund  here  is  very  small. 
It  is  between  3002.  and  400Z.  in  amount,  and  the 
master's  order  is  to  the  effect  that  the  lunatic 


shall  be  supported  by  the  guardians,  and  that  his 
wife  and  faiuily  shall  have  35Z.  a  year— of  course, 
out  of  the  capital  as  long  as  it  lasts.    That  leaves 
the  lunatic,  therefore,  to  be  supported  out  of  the 
rates,  although  he  has  money  enough  to  keep  him 
for  a  time.    I  do  not  think  that  that  is  in  aooord- 
ance  with  the  way  in  which  the  discretion  of  the 
oourt  has  been  hitherto  exercised  in  dealing  with 
a  lunatic's  property.    It  is  quite  new  to  me  that 
the  court  ever  allowed  a  lunatic  who  has  property 
to  be  supported  out  of  the  rates.    It  has  applied 
the  propeo-ty  first  in  the  support  of  him.    I  ao  not 
say  that  this  course  is  for  the  benefit  of  the 
lunatic.    I  do  not  know  that  it  is.    It  is  not  con- 
trary to  his  interest,  of  course ;  but  the  guardians 
must  support  him  if  the  court  does  not.    That  is 
plain,  and,  having  regard  to  the  smaUneas  of  the 
fund  in  the  present  case,  the  question  is  what  is 
best  to  be  done  so  far  as  the  amount  goes.    Now, 
one  way  of   exercising  our  discredon,  and  cer- 
tainly we  shall  have  authority  to  do  it,  would  be 
to  leave  the  lunatic  where  he  is  in  the  lunatic 
asylum — ^the  best  place  for  him,  probably — and 
to  grant  him  such  an  allowanoe  out  of  the  capital 
of  the  fund  as  would  assure  hinigreater  com- 
fort than  lOs.  per  week  can  do.    We  have  ample 
power  to  do  so.    That  would  leave  the  wife  to  oe 
supported  out  of  the  rates  very  likely,  she  being 
unahle  to  support  herself.       That  would  be  for 
his  benefit,  according  to  one  way  of  looking  at 
the  matter,  and  not  K)r  the  benefit  of  his  family. 
But  I  think  that  we  ou^ht  to  look  at  it  a  bit 
forward,  and,  considering  zke  ages  o^  these  persons 
and  the  smallness  of  the  fund   and  the  Kind  of 
life   to  which  they  have  been  accustomed,  the 
plan  proposed  by  the  guardians  appears,  on  the 
whole,  the  best  thing  to  m  done — ^that  is  to  say,  not 
to  allow  the  lunatic  to  be  entirely  supported  out 
of  the  rates,  but  to  apply  his  property,  so  long  as 
it  lasts,  to  the  extent  of  lOs.  per  week  towards  his 
maintenance  in  the  lunatic  asylum — ^there  is,  as  I 
have  already  said,  no  better  place  for  him— and 
then  to  let  his  wife  have  25{.  a  year  so  long  as 
the  fund   lasts.      When  the  fund  is  exhausted 
they  will  both  be    supported  out  of  the  rates. 
There  is  no  help  for  it.     Then,  as  regards  the 
costs,  I  think  that  the    order  ought  to  be  in 
accordance  with  the  suggestion  alr^idy  made  by 
the  court.    I  do  not  look  upon  it  as  a  case  of  legal 
rights.    1  think  that  the  guardians  ought  not  to 
have  any  costs,  but  I  do  not  think  that  uiey  ought 
to  pay  any.    The   receiver — ^the  wife— ought  to 
have  her  costs  out  of  the  fund.     If  we  gave  all 
the  costs  out  of  the  fund  there  would  be  very 
little    left  —  it    would    all    go    in    costs.     The 
order  will  be  varied  by  directing  262.  a  year  to 
be  paid  to   the  guardians   and  25Z.  a  year  to 
the  wife,  the  wife  to  have  her  costs  out  of  the 
fund.    The  guardians'  claim  for  61.  lOs.  for  the 
past  maintenance  of   the   lunatic  will  also  he 
allowed. 

Williams,  L.J. — I  agree,  but  I  think  that 
there  is  veiy  considerable  difficulty.  In  this  cajBe 
a  Mr.  Tye  is  in  the  asylum  as  a  pauper  lunatic 
Now,  we  have  the  power  to  make  such  order  as  in 
our  discretion  we  may  think  right  for  the  main- 
tenance or  benefit  of  the  lunatic  or  of  him  and 
his  family.  Now,  as  long  as  the  lunatic  con- 
tinues to  be  maintained  as  a  pauper  lunatic,  I 
have  some  difficulty  myself  in  saying  that  we 
should  be  entitled  to  make  an  order  for  the 
apppropriation  of  the  fund  which  is  in  oomt 
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towards  his  maintenance.  For  aaght  I  know,  if 
we  did  so,  there  might  be  considerable  difficulty 
when  the  accounte  of  the  asylum  came  to  bie 
audited.  But  I  do  not  understand  that  we  are 
making  the  order  upon  the  basis  that  thin  lunatic 
in  form  is  to  continue  a  pauper  lunatic.  The 
guardians  have  made  a  very  reasonable  and 
sensible  suggestion  in  this  case,  and  they  have 
told  us  what  they  mean  to  do  about  this  man. 
I  dare  say  that  there  is  no  difficulty  in  carrying 
out  their  proposal,  but  I  doubt  myself  very  much 
whether  this  cnau  will  continue  to  be  a  pauper 
lunatic  when  an  order  has  been  made.  Speaking 
for  myself,  I  should  have  considerable  hesitation 
in  making  the  order  if  I  thought  that  after  we 
made  the  order  this  man  was  to  continue  a 
pauper  lunatic,  because  I  do  not  think  that  in 
any  proper  sense  of  the  word  the  order  would 
then  be  for  the  maintenance  of  the  lunatic.  On 
the  other  hand,  the  order  would  really  be  an 
order  to  recoup  the  guardians  the  expense  that 
twdj  incur  in  the  maintenance  of  the  pauper 
lunaiic,  and  not  an  order  for  the  maintenance  of 
the  pauper  lunatic.  Of  course  we  have  a  dis- 
cretion, if  we  think  it  a  right  thing  to  do,  to  make 
an  order  for  a  sum  to  be  appropriated  to  the  pay- 
ment 9f  the  man's  maintenance  in  the  a^lum  as 
a  lunatic  whose  maintenance  is  paid  for,  and 
the  guardians,  as  I  understand,  are  willing  to 
treat  him  in  that  way,  and  under,  thoae  circum- 
stances I  think  that  we  have  power  to  make  the 
order. 

RoMBB,  L.J. — ^I  agree  with  the  Master  of  the 
Bolls  in  his  judgment  in  this  case.  Suppose  that 
the  lunatic  had  not  been  sent  to  the  union  lunatic 
asjlum,  but  that  we  had  to  consider  what  to  do 
with  regard  to  his  keep  and  maintenance.  Ought 
we  then,  seeing  that  he  has  a  few  hundred  pounds 
of  his  own,  to  say  that  we  will  not  apply  any 
portion  of  that  money  in  maintaining  nim,  but 
will  apply  it  for  the  benefit  of  his  wife  and  family 
so  as  to  orive  him  into  the  union  lunatic  asylum  P 
I  think  not.  I  do  not  think  that  it  would  be 
right  in  the  exercise  of  our  discretion  to  say 
that  in  that  point  of  view  it  would  be  for  his 
benefit  that  he  should  be  made  a  pauper  lunatic, 
and  that  we  should  apply  the  whole  of  his  pro- 
perty for  the  benefit  of  his  wife  and  family.  It 
seems  to  me  that  it  makes  no  difference  that  as  a 
matter  of  fact  he  has  been  dealt  with  as  a  pauper 
lunatic.  What  ought  we  to  do  in  this  case  now 
he  has  been  made  a  pauper  lunatic  P  It  appears 
to  me  that  there  are  two  courses  open.  One 
course  would  probably  be  to  apply  to  take  him 
out  of  the  union  lunatic  asylum  and  maintain 
him  in  some  private  asylum.  That  would  be  a 
veiy  expensive  course  indeed.  Another  course 
would  be  to  apply  a  sum  for  his  maintenance  in 
keeping  him  as  a  private  patient  in  the  union 
lunatic  asylum,  and  that  would  be  perhaps  a 
strictly  appropriate  course  to  pursue.  But  we 
have  a  discretion  in  the  administration  of  this 
smidl  fund,  and  we  bear  in  mind  the  interest  of 
the  lunatic  in  respect  of  the  wife  and  family. 
The  Question  is,  is  it  more  to  his  benefit  that  he 
shoula  cease  to  be  in  any  point  of  view  a  pauper 
lunatic  and  his  wife  an  "^  family — practically  it  is 
the  wife — should  go  wholly  unsupported ;  or  is  it 
the  best  to  let  him — to  a  certain  extent  it  may  be 
— ^be  called  or  dealt  with  as  a  pauper  lunatic  and 
i^ply  a  portion  of  the  fund  towards  his  mainte- 
nance and  a  portion  of  the  fund  towards  the 
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maintenance  of  his  wife  and  children  P  Seeing 
the  peculiar  circumstances  of  this  case  and  the 
smaUness  of  the  fund,  it  appears  to  me,  on  the 
whole,  in  exercising  the  discretion  which  we  un- 
doubtedly possess,  that  the  best  thing  would  be  to 
do  with  this  small  fund  what  has  been  suggested 
and  pointed  out  by  the  Master  of  the  Rolk. 

Appeal  aUotoed, 

Solicitors  for  the  appellants.  Bower,  Cotton, 
and  Bower,  agents  for  Longhotham  and  Sons, 
Halifax. 

Solicitors     for    the    respondents,    Bowcliffe 
Bawle,  and  Co.,  agents  for  Bamaden,  Syhes,  and 
Bamaden,  Huddersfield. 


Nov.  24  and  Dec.  11,  1899. 
(Before  Smith,  Collins,  and  Williams,  L.JJ.) 
Mbbsby  Docks  and  Habboxtb  Boabd  (apps.) 

V.    BiBKBNHBAD    TJnION     ASSESSMENT     COM- 
MITTBB    and    the    BiBKBNHBAD   OtBBSBBBS 

(resps.).  (a) 

APPEAL  FBOM  THE  QXTBEN'S  BENCH  DIVISION. 

Poor  rate — B<xteable  value — Lairages — Struelwral 
value— Beceipts  and  ewpenditure—Admvieaibility 
of  evidence. 

A  dock  hoard  was  in  occupation  of  lairages  which 
had  been  erected  and  were  worked  under  statu- 
tory  powers  hy  which  the  board  cotUd  exact 
charges  for  the  use  of  the  lairages  for  imported 
ammals.  There  were  no  similar  hereditaments 
in  the  neighbowrhood  with  which  the  lairaaes 
could  be  compared  for  the  purpose  of  find^iM 
their  annual  rental  value,  it  was  not  possible 
to  ascertain  this  value  by  merely  considering  the 
structural  value  of  the  lairages  and  the  value  of 
the  land  on  which  they  stood. 

Held,  that  for  ascertaining  the  rateable  value  of 
the  lairotges  evidence  was  admissible  of  the 
receipts  and  expenditure  in  respect  thereof  for 
the  past  year,  as  well  as  evidence  of  their  struc- 
tural  value. 

This  was  an  appeal  from  the  decision  of  the 
Queen's  Bench  Division  (Lawranoe  and  Ghannell, 
J  J.)  upon  a  case  stated  by  the  Recorder  of  Bir- 
kenhead. 

Upon  an  appeal  by  the  Mersey  Docks  and 
Harbour  Board  against  a  certain  rate  and  assess- 
ments made  for  the  relief  of  the  poor  of  the 
township  of  Birkenhead,  in  the  county  of  Chester, 
on  the  16th  May  1896,  which  appeal  came  on  for 
hearing  at  the  general  quarter  sessions  of  the 
peace  in  and  for  the  borough  of  Birkenhead,  on 
the  5th  and  6th  Jan.  1898  and  the  25th  March 
1898,  when,  upon  hearing  counsel  for  both  parties, 
the  court  allowed  the  appeal  by  ordering  the 
assessments  appealed  against  to  be  reduced,  by 
reducing  the  rateable  v^ues  stated  therein  from 
17,400Z.  and  4251L  to  12,6222.  and  3414Z.  respec 
tively,  subject  to  the  opinion  of  the  High  Court 
upon  a  case  stated. 

The  appellants  were  a  corporation  incorporated 
and  regulated  under  various  Acts  of  Paruament 
under  which  they  held  and  managed  dock  and 
other  property  on  both  sides  of  the  river  Mersey. 
The  Acts  relevant  to  this  appeal  were  the  Mersey 
Docks  and  Harbour  Act  lo57,  the  Mersey  Dock 
Acts   Consolidation  Act  1858,  and  the  Mersey 

(a)  Reported  by  E.  M^nlbt  Smith,  Esq.,  Barrlater-at-L«w. 
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Docks   and  Harbour  (Works)  Act  1858,  which 
were  taken  as  part  of  the  case. 

The  appellants  were  the  owners  and  occupiers 
of  certain  lairages  situate  on  the  Birkenhead  side 
of  the  river  Mersey,  a  portion  of  which  lairages 
were  known  as  the  Woodside  lairaees,  and  was 
entirely  within  the  township  of  Birkenhead,  and 
the  other  portion,  known  as  the  Wallasey  lairages, 
were  only  partly  within  the  township  of  Birken- 
head. 

On  the  16th  May  1896  a  rate  of  Is.  Ad.  in  the 
pound  for  the  relief  of  the  poor  in  the  township 
df  Birkenhead  was  duly  made  and  allowed,  and  in 
the  part  of  the  rate  relating  to  the  lairages  of 
the  appeUants  in  the  Birkenhead  township  the 
appelluits  were  named  as  owners  and  occupiers 
thereof,  and  the  propertj^  was  rated  separately  as 
follows:  Woodside  lairagps,  gpx>ss  estimated 
rental,  19,3332. ;  rateable  value,  17,4002.,  and 
Wallasey  lairages,  cn^ose  estimated  rental,  5223Z. ; 
rateable  yalue,  4700Z. 

The  appelluits  gave  notice  of  objection  to 
the  Assessment  Committee  of  the  Birkenhead 
Union,  who  made  no  reduction  in  the  assess- 
ment of  the  Woodside  lairages,  but  reduced 
the  assessment  of  the  part  of  the  Wallasey 
lairages  in  the  Birkenhead  township  to  the 
figures  following :  Gross  estimated  rental,  47232. ; 
rateable  value,  42512. 

The  appellants  thereupon  gave  notice  of  appeal 
to  the  Quarter  Sessions  for  the  Borougn  of 
Birkenhead,  who  adopted  the  figures  of  the  gross 
estimated  rental  appearing  in  the  rate  book,  but 
reduced  the  rateable  values  in  respect  of  the 
Woodside  and  Wallasey  lairages  as  already 
stated. 

The  lairages  were  buildings  of  brick  and  wood, 
roofed  partly  with  felt  and  partly  with  slate,  used 
for  the  reception  and  slaughtei*  of  cattle   and 
sheep  brought  from  abroad  and  for  the  cooling 
and  preservation  of  the  carcases. 

Two  of  the  buildings  used  as  lairages  were 
originally  warehouses— one  a  warehouse  of  several 
storeys  and  another  a  warehouse  of  two  storeys 
erected  and  formerly  used  for  the  storage  of 
general  produce. 

Certain  sloping  galleries  were  constructed  out- 
side the  warehouses  with  entrances  thereto  to 
enable  the  cattle  to  walk  up  to  the  various  storeys, 
and  the  warehouses  were  fitted  with  pens  and 
other  fittings  necessary  for  lairages,  slaughter- 
houses, coohng  rooms,  and  stores. 

The  other  buildings  were  designed  and  con- 
structed for  the  purpose  of  lairages,  slaughter- 
houses, cooling  rooms,  and  stores  and  were  fitted 
with  pens  and  other  fittings  necessary  for  the 
above  purposes,  and  were  for  the  most  part  of  one 
storey. 

The  cattle  were  landed  at  Woodside  and 
Wallasey  landing  stages,  and  were  driven  direct 
from  the  ship  into  the  lairages,  and  after  a  shorter, 
or  longer  interval,  never  exceeding  ten  days,  were 
slaughtered,  and  the  meat  was  subsequently 
removed  by  the  respective  consignees. 

The  lairages  and  premises  comprised  in  the 
assessments,  including  the  buildings  formerly 
used  as  warehouses,  and  the  parts  of  the  Wood- 
side  and  Wallasey  landing  stages  used  for  the 
landing  of  cattle,  were  separatea  by  a  continuous 
fence  from  the  rest  of  tne  dock  estate,  and  the 
premises  within  the  fence  were  part  of  the  port  of 
Liverpool,  and  were  defined  as  a  foreign  animals 


wharf  by  an  order  of  the  Board  of  Agriculture 
made  the  4th  Jan.  1896,  in  pursuance  of  the 
Diseases  of  Animals  Act  1894.  Such  order  was 
attached  to  and  formed  part  of  the  case.  The 
said  premises  were  the  only  place  in  the  neigh- 
bourhood at  which  foreign  animals  could  be 
landed,  except  under  penalties  as  provided  by  the 
Diseases  of  Animals  Act  1894,  but  there  were 
lairages  for  foreign  animals  at  D^tford,  Man- 
chester, Hull,  Cardiff,  Bristol,  ulasgow,  and 
other  places. 

The  lairages  were  erected  and  worked  and 
carried  on  by  the  appellants  under  the  provisions 
of  their  statutory  powers,  and  not  as  a  local 
authority  under  the  Diseases  of  Animals  Act 
1894.  JNo  local  authority  had  been  appointed 
under  that  Act  in  respect  of  the  port  of  Liver- 
pool. Only  the  part  of  the  lairages  which  was 
within  the  township  of  Birkenhead  was  within  the 
municipal  area  of  Birkenhead.  The  lairages 
were  carried  on  subject  to  the  provisions  of  the 
Foreign  Animals  Order  of  1896,  which  order  was 
to  be  taken  as  part  of  the  case. 

In  pursuance  of  the  appellants'  statutory  powers 
certain  bye-laws  were  passed  for  regulating, 
governing,  and  managing  the  stages,  wharves, 
and  landing-places  at  which  foreign  animals  were 
from  time  to  time  permitted  to  to  landed  on  the 
estate  of  the  board,  and  in  further  pursuance  of 
such  statutory  powers  they  prescribed  a  schedule 
of  charges  in  respect  of  such  animals.  The  bye- 
laws  and  schedule  of  charges  were  attached  to  »ind 
formed  part  of  the  case.  For  the  chaises  of  4f. 
and  Is.  6(2.  for  oxen  in  the  schedule  of  charjies, 
and  for  the  corresponding  charges  in  the  schedule 
for  other  animals,  the  appellants  provided  stallage 
and  slaughter-house  aooommodation,  water  laid 
on  to  each  stall,  cleaning  out  of  stalls  and 
slaughter-houses,  use  of  the  cooling  rooms  and 
weighing  scales,  and  the  use  of  aU  the  neces- 
sary appliances  for  slaughtering,  such  as  tables, 
cranes  and  pulleys,  hycCaulic  power  for  lifting 
hay  and  fodder,  a  passenger  uft,  cheek  ropes, 
the  use  of  boxen  for  butohers  attending  the 
lairages  to  keep  their  tools  in,  and  the  use 
of  blocks  and  runners  for  moving  the  meat  in 
the  cooling-rooms,  and  the  cattle  were  allowed 
to  remain  without  extra  charges  beyond  the 
said  sums  of  48.  and  Is.  6c2.  for  ten  days  in  the 
lairages. 

The  charges  of  Is.  6<2.  for  the  first  day  and  Is. 
per  day  afterwards  for  oxen,  and  the  correspond- 
ing charges  in  the  schedule  for  other  animals, 
were  only  made  in  cases  where  the  carcases  were 
put  into  rooms  artificially  cooled. 

The  appellante  did  not  make  any  charge  for 
the  use  ox  rails  which  they  had  laid  down  both 
inside  and  outside  the  lairages  for  the  purpose  of 
establishing  connections  wiui  the  railway  s>  stems 
in  Birkenhead. 

In  the  course  of  the  hearing  of  the  appeal  the 
respondente  tendered  in  evidence  certain  accounts 
made  up  from  the  books  of  the  appellants,  show- 
ing the  receipte  and  expenditure  ox  the  appellants 
in  the  conduct  of  the  Dusiness  of  the  lairages  for 
the  three  years  ending  the  1st  July  1896  and  the 
averages  thereof. 

The  appellante  objected  to  the  admission  of  any 
evidence  as  to  the  amount  of  receipte  and  expcm- 
diture,  but  the  recorder  held  such  evidence  admis- 
sible and  admitted  the  evidence  tendered  by  the 
respondente  accordingly. 
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The  Court  deliyered  the  following  judgment,  in 
which  the  contentions  of  the  appellants  and  respon- 
dents are  stated : — 

This  is  an  appeal  from  the  rate  laid  on  the 
16th  May  1896  in  respect  of  the  lairages  at  Wood- 
side  and  Wallasey,  which  involves  the  determina- 
tion of  the  amount  at  which  those  tenements 
oo^ht  to  be  assessed.  The  chief  controversy 
between  the  parties  in  the  appeal  turns  upon  the 
principle  applicable  to  \  he  assessment  of  a  tene- 
ment used  for  carrying  on  the  business  of  a 
lairage,  the  valuations  ^ven  in  evidence,  with  one 
or  two  exceptions,  not  being  made  the  subject  of 
cross-examination  by  either  side.  The  contention 
of  the  appelLints  is  that  the  assessment  should  be 
based  upon  the  structural  value  of  the  buildings 
plus  the  value  of  the  land,  as  in  the  case,  for 
instance,  of  an  ordinary  warehouse ;  whereas  the 
respondents  maintain  that  the  assessment  should 
be  based  upon  the  actual  average  receipts  and 
expenditure  m  the  conduct  of  the  business  of  a 
lairage.  1  am  of  opinion  that,  in  the  exceptional 
circumstances  of  this  case,  it  is  not  possible  to 
ascertain  what  a  tenant  would  give  for  the  occu- 
pation of  these  tenements  by  merely  considering 
the  structural  value  of  the  buildings,  and  the  value 
of  the  land  or  otherwise  than  by  investigation  of 
the  actual  average  a.nTiual  receipts  and  expenditure 
involved  in  carrying  on  the  business  of  a  lairage. 
1  did  not  assess  the  rate  upon  the  profits  of  the 
tenant  but  used  them  together  with  other  evidence 
to  test  the  values  given  by  the  appellants  and 
respondents  respectively.  Having  taken  into 
consideration  all  the  evidence  before  me  as  to  the 
actual  receipts  and  expenditure  of  the  occupiers 
who  carried  on  the  business,  the  nature  of  the 
bnsiness,  and  the  chances  of  its  permanence,  the 
structural  value  of  the  buildings,  the  value  of  the 
land,  and  all  the  surrounding  circumstances,  I 
came  to  the  conclusion  that  the  gpx>ss  values  given 
by  the  respondents  were  too  low,  but  I  felt  tSiat  I 
had  no  power  in  this  appeal  to  put  them  up.  I 
therefore  accepted  these  values  as  the  nearest  to 
the  true  gross  values  I  could  arrive  at,  and  pro- 
ceeded to  determine  the  amount  of  the  deductions 
to  be  made  therefrom,  in  order  to  arrive  at  the 
net  annual  values  by  a  consideration  of  the 
evidence  before  me,  most  of  which  was  given  by 
the  appellants.  As  both  parties  desire  to  obtain 
the  opinion  of  the  High  Court  upon  the  true 
principle  of  assessment  applicable,  and  for  the 
purpose  of  stating  a  case,  I  find  the  following 
facte  :  (1)  The  tenements  subject  to  assessment 
are  capable  of  separate  beneficial  occupation 
apart  from  their  connection  with  the  rest  of  the 
appellant's  property.  (2)  Their  value  is  enhanced 
by  their  proximity  to  and  connection  with  the 
docks  and  rails  belonging  to  the  appellants.  (3) 
There  are  tenants  other  than  the  appellants 
available  for  the  occupation  of  the  tenements  for 
the  purpose  of  carrying  on  the  business  of  a 
lairage.  (4)  There  are  no  similar  tenements  in 
this  neighbourhood  with  which  a  comparison  can 
be  made.  If  the  assessment  ought  to  be  based 
on  the  mere  structural  value  of  the  buildings,  plus 
the  value  of  the  land,  and  without  reference  to 
receipts  and  expenditure  I  fiind  as  follows :  Lair- 
age in  Woodside,  gross  estimated  rental  13,381Z., 
net  annual  value  8964Z. ;  Lairage  in  Wallasey, 
ffross  estimated  rental  3728Z.,  net  annual  value 
z419L  The  appellants  admit  that  if  the  principle 
of  assessment  contended  for  by  the  respondents 


is  correct  the  gross  estimated  rentals  of  the  two 
hereditaments  in  question  appearing  upon  the 
rate  book  are  not  too  high,  and  the  respondents 
admit  that  in  this  appeal  they  cannot  be  increased. 
Consequently  I  adopt  these  figures,  and  find  the 
true  rateable  value  as  follows :  Lairage  in  Wood- 
side,  gross  estimated  rental  19,3332.,  net  annual 
value  12,622Z. ;  lairage  in  Wallasey,  gross 
estimated  rental  47232.,  net  annual  value  34142. 
The  restdt  is,  that  as  the  net  values  are  reduced 
the  appeal  is  allowed  and  the  rate  must  be  made 
upon  the  aforesaid  net  values  of  12,6222.  and 
34142.  instead  of  the  figures  17,4002.  and  42512. 
As  each  party  to  the  appeal  has  succeeded  in  part 
there  will  be  no  order  as  to  costs. 

The  questions  for  the  opinion  of  the  court 
were :  1.  Whether  the  accounts  referred  to  above 
were  properly  admitted.  2.  Whether  the  princi- 
ple adopted  m  the  aforesaid  judgment  is  correct. 
If  the  answers  to  both  the  questions  are  in 
the  affirmative,  then  the  gross  and  rateable  values 
as  found  by  the  Court  of  Quarter  Sessions  are 
to  stand.  If  the  answer  to  either  question  is 
in  the  negative  and  the  appellants'  contention  is 
correct,  l^en  the  assessments  are  to  be  as  follows : 
Lairage  at  Woodside,  gross  estimated  rental 
13,3812.,  rateable  value  ^642.;  laira«e  at  Wal- 
lasey, groBs  estimated  rental  372oZ.,  rateable 
value  24192. 

The  Queen's  Bench  Division  (Lawrance  and 
Channell,  JJ.)  held  that  the  evidence  was  admis- 
sible and  affirmed  the  decision  of  the  recorder. 

The  board  appealed. 

Nov.  24  1899.— Marsfca22,  Q.C.  and  Horridae 
{Hugo  Marshall  with  them)  for  the  Mersey  Docks 
and  Harbour  Board. — The  recorder  was  wrong  in 
admitting  in  evidence  the  accounts  of  the  board 
with  regard  to  their  receipts  and  expenditure  in 
carrying  on  the  business  of  these  laira^^es.  In 
considering  the  rateable  value  of  a  lighthouse, 
the  dues  taken  in  respect  of  it  cannot  be  taken 
into  consideration : 

Cornmistioners  of  the  Port  of  Lanca$t&r  v.  Overaoers 
of  the  Poor  of  B<vrTow-%n»F^vmee8y  75  L.  T.  B«p. 
358  ;  (1897)  1  Q.  B.  166. 

The  rateable  value  of  a  shop  or  business  pre- 
mises is  quite  independent  of  the  amount  of  the 
shopkeeper's  actual  gains : 

Mersey  Docks  and  Harbowr  Board  v.  Liverpool  Over- 
seers, 29  L.  T.  Bep.  454 ;  L.  Bep.  9  Q.  B.  84. 

It  has  been  held  that  evidence  of  the  averaj^e 
weekly  takings  of  a  public- house  was  inadmis- 
sible for  the  purpose  of  finding  the  rateable  value 
of  the  house : 

Dodds  V.  South  Shields  Assessment  Committee,  72 
L.  T.  Rep.  645 ;  (1895)  2  Q.  B.  133. 

The  proper  way  of  finding  the  rateable  value 
here  is  to  take  the  structural  value  of  the  build- 
ings and  the  value  of  the  land  and  calculate  on 
that  what  the  board  would  be  willing  to  pay. 

Pichford,  Q.C.,  Tohin,  and  Montgomery  for  the 
assessment  committee. — The  evidence  was  rightly 
admitted.    They  cited 

Mayor,  ^c,  of  London  v.  Assessment  Comm,ittee  of 
Qreenwich  Union,  48  L.  T.  Bep.  486 ; 

Cartwright  v.  Seulcoates  Union,  80  L.  T.  Bep.  450 
(1899)  1  Q.  B.  667 

London  County  Council  v.  Brith,  69  L.  T.  Bep. 
725  ;  (1898)  A.  C.  562  ; 

Rsx  V.  Brifigewater  Truftees^  9  B.  &  C.  68 ; 
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Rex  Y.  Liverpool  Exchange^  1  A.  &  E.  465  ; 

Beg.  Y.  London  and  South'Westem  Bailroay  Com' 
pany,  1  Q.  B.  558 ; 

Reg.  y.  Abney  Park  Cemetery  Company,  29  L.  T. 
Bep.  174  ;  L.  Eep.  8  Q.  B.  515  ; 

Reg.  T.  London  and  North-Western  Railway  Com- 
pany, L.  Bep.  9  Q.  B.  134 ; 

Verral  v.  Croydon  Union,  33  L.  T.  Bep.  379  ;  nom. 
Beg.  Y.  Verrall,  1  Q.  B.  DW.  9  : 

Clark  Y.  FisheHon-Angar,  6  Q.  B.  Diy.  139. 

Cwr.  adv.  vult. 

Dec.  11. — Smith,  L.J.  read  the  foUowing  judg- 
ment:— When  the  facte  found  in  this  case  by 
the  learned  recorder  of  Birkenhead  are  under- 
stood, in  mj  opinion  the  anBwei*s  to  be  given  to 
the  questions  asked  of  us  involve  no  real  difficulty. 
The  first  question  is,  whether  the  published 
accounts  of  the  Mersey  Docks  and  Harbour  Board, 
in  relation  to  their  receipts  and  expenditure  in 
conducting  the  lairages  of  which  they  are  occu- 
piers, were  rightly  received  in  evidence  upon  the 
hearing  of  the  appeal  at  quarter  sessions  brought 
br  the  appellants,  the  Mersey  Docks  and  Harbour 
^oard,  against  an  assessment  of  their  lairages  to 
the  poor  rate;  and  the  second  is,  whether  the 
principle  adopted  bv  the  recorder  in  arriving  at 
the  rateable  value  of  the  lairages,  as  appears  upon 
the  special  case,  is  correct.  The  learned  recorder 
states  that  he  did  not  assess  the  rate  upon  the 
profits  of  the  tenant;  but  that  he  used  them, 
together  with  other  evidence,  to  test  the  value 
given  by  the  appellants  and  respondents  respec- 
tively. The  material  facts  found  by  the  recorder 
are  these :  First,  that  the  lairages  consists  of 
lands  and  buildings  in  the  occupation  of  the 
appellants  within  the  ambit  oi  the  rating 
authority;  secondly,  that  the  lairages  are  the 
only  places  in  the  neighbom*hood  at  which 
foi'eign  cattle  can  be  landed,  except  under  penal- 
ties as  provided  by  the  Diseases  of  Animals  Act 
1^4 ;  thirdly,  that  the  lairages  were  erected  and 
are  worked  by  the  appellants  under  statutory 
powers,  which  enable  tnem  to  exact  charges  for 
the  lairages  they  provide  for  imported  animals ; 
fourthly,  that  there  are  no  similar  here- 
ditaments in  the  neighbourhood  with  which 
the  lairages  can  be  compared  in  order  to 
ascertain  what  rent  a  tenant  from  year  to  year 
would  be  likely  to  give  for  the  lairages,  and  that 
they  fall  within  the  category  of  cases  which  in 
rating  law  are  known  as  exceptional  cases; 
fifthly,  that  it  is  not  possible  to  asc<-rtain  what 
rent  a  tenant  from  year  to  year  would  give  for 
the  occupation  of  the  lairages  by  merely  consider- 
ing the  structural  value  of  the  buildings  and  the 
value  of  the  land  upon  which  the  buildings  stand ; 
and,  lastly,  that  to  ascertain  what  rent  such  a 
tenant  would  give,  the  eictual  average  annual 
receipts  and  expenditure  obtained  and  incurred  in 
carrying  on  the  work  of  the  lairages  must  be 
investigated.  Now,  first  of  all,  it  is  manifest 
that  the  rental  value  of  these  lairages  cannot  be 
ascertained  by  adopting  the  ordinaiy  method  of 
ascertaining  what  rent  the  hypothetical  tenant 
from  year  to  year  would  be  likely  to  give  for  the 
hereditament  about  to  be  assessed — namely,  by 
comparing  the  hereditament  with  other  similar 
hereditaments  in  the  neighbourhood,  and  ascer- 
taining what  rents  the  other  hei'editaments  com- 
mand, and  thus  arriving  by  comparison  at  an 
approximation  as  to  what  I'ent  a  tenant  from 
year  to  year  would  be  likelv  to  cjive  for  the 


hereditament  in  question.  As  this  method,  which 
is,  as  I  have  said,  the  ordinary  method  for  ascer- 
taining rateable  value,  cannot  be  adopted,  some 
other  method  has  to  be  resorted  to.  W  hat,  then, 
in  such  a  case  is  the  nexc  method  usually  brought 
into  play  P  It  is  to  take  the  structural  value  of 
the  buildings  and  the  value  of  the  land  upon 
which  they  stand,  and  to  calculate  what  would  be 
the  interest  upon  the  capital  sum  which  would 
have  to  be  expended  if  the  occupier  had  become 
the  purchaser  and  not  the  tenant.  For  instance, 
if  the  costs  of  the  buildings,  plus  the  value 
of  the  land,  was,  say,  10,0002.,  the  interest 
thereon,  say.  at  4  per  cent.,  being  4002.  a 
year,  the  assumption  is  made  that  the  hypo- 
thetical tenant,  being  desirous  of  occupying  the 
premises,  not  purchasing,  but  becoming  a  yearly 
tenant,  might  1[>e  willing  to  pay  as  rent  a  sum  in 
some  degree  represented  by  the  interest  upon  the 
money  he  would  have  had  to  expend,  had  he  become 
a  purchaser  instead  of  a  tenant.  This  is  a  method 
which  is  adopted  when  the  comparison  of  the 
hereditament  with  other  similar  hereditaments  is 
impracticable.  But  suppose,  as  in  the  present 
case,  in  addition  to  the  rent  which  a  tenant  might 
ordinarily  be  likely  to  ^ive,  there  is  a  capacity  in 
tbe  hereditament  itself  of  making  a  profit  not 
personal  to  the  tenant,  but  which  is  attached  to 
the  hereditament,  why  is  not  this  capacity  to  be 
considered  as  an  element  when  seekin^f  to  ascer- 
tain what  the  hypothetical  tenant  would  be  likely 
to  give  by  way  of  rent  ?  Surely  a  proposing 
tenant  would  take  this  additional  element  into 
consideration  when  calculating  what  rent  he  would 
give  for  the  hereditament  he  was  abont  to  take ; 
and  why,  then,  is  this  not  also  to  be  taken  into 
consideration  by  the  tribunal  which  is  to  ascer- 
tain, as  best  it  can,  what  rent  the  tenant,  as  a 
tenant  from  year  to  year,  would  be  likely  to  give  ? 
There  is,  as  it  seems  to  me,  no  reason  what- 
ever why  this  capacity,  attiched  to  the  heredita- 
ment itself,  should  not  form  an  element  in  the 
consideration,  and  there  is  ^od  authority,  as  I 
will  show  in  a  moment,  that,  in  such  a  case,  this 
can  be  taken  into  consideration.  I  will  take  two 
of  the  cases  to  which  our  attention  has  been 
called,  which  sufficiently  show  when  a  capacity  of 
making  profit  cannot,  and  when  it  can,  be  taken 
into  account.  In  the  case  of  Bex  v.  Bridgwater 
Trvstees  (uhi  sup.),  in  the  year  1829,  the  trustees 
were  by  statute  empowered  to  take  tolls  upon 
the  tonnage  of  goods  passing  along  the  Bridg- 
water Canal,  and  they  in  addition  carried  on 
the  trade  of  carriers  thereon,  receiving  freight 
for  the  goods  so  carried.  The  court  held  that  the 
tolls  were  to  be  taken  into  consideration  when 
arriving  at  the  amount  at  which  the  occupation 
of  the  trustees  was  to  be  assessed,  but  not  tbe 
profits  made  by  them  iu  the  carrying  business, 
because,  as  Bayley,  J.,  in  delivering  the  judg- 
ment of  the  court,  said :  "  I  lay  out  of  considera- 
tion the  fact  of  the  trustees  being  carriers,  because 
their  occupation  only  is  to  be  considered.  The 
profits  of  canying  goods  are  the  profits  of 
their  trade.  The  tonnage  is  the  profit  of 
the  land  occupied  by  them."  Therefore,  this 
tonnage  profit,  being  attached  to  the  land, 
had  to  be  considered  when  arriving  at  the 
rateable  value  of  the  hereditaments  — 1.«^ 
the  canal.  Again,  in  the  year  1842,  in  the  case 
of  Beg.  V.  London  and  South-Western  Railway 
I  Company  (ubi  euy.),  it  was  held  that  thedefen- 
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dant  company  was  liable  to  be  rated  for  its  land 
improved  in  value  by  the  profits  accruing  from 
the  railway,  which  in  this  case  was  held  to  include 
both  the  tolls  and  their  carrying  trade,  because, 
as  Lord  Denman,  C.J.  pointed  out  when  deliv^-r- 
ing  the  judgment  of  the  court  (1  Q.  B.,  at  p.  580), 
the  defendants  were  "occupying  buildings  and 
lands  on  an  entire  line  of  railway,  and  carrying 
on  a  trade  not  merely  therein  and  thereon,  but 
thereby."  This,  as  it  appears  to  me,  applies  to 
the  present  case.  Upon  this  ground,  I  think  the 
recorder  was  ri^ht.  I  now  come  to  two  cases 
which  fall  within  the  definition  of  exceptional 
cases,  of  which  the  present  case  is  one.  In  the 
year  1875  Beg.  ▼.  Verrall  (vhi  sup.)  was  decided. 
It  was  a  case  of  rating  a  racecourse,  an  undoubted 
exceptional  case,  and  it  was  held  by  Cock  bum, 
C.J.  and  Field,  J.  that,  in  ascertaining  its  rate- 
able value,  the  accounts  showing  the  rt^ceipts  and 
expenditure  in  respect  of  the  racecourse  were 
legitimate  evidence,  and  were  clearly  elements  for 
the  consideration  of  the  justices  when  arriving  at 
the  value  of  the  occupation  of  the  racecourse.  So, 
again,  in  the  case  in  1880  of  Clark  v.  FUherton- 
Angar  (uhi  9up.)  Field  and  Bo  wen,  J  J.  held  that, 
in  ascertaining  the  rateable  value  of  refreshment- 
rooms  upon  a  railway  station,  there  being  no 
means  for  a  comparison,  the  receipts  and  expen- 
diture during  the  past  year  ought  to  be  received 
in  evidence  as  an  element  in  asc**rtaining  the 
rateable  value.  In  the  case  of  Dodds  v.  South 
Shields  Union  (uhi  svp.)  this  court  approved  of 
the  last  two  cases ;  and  it  is  clear  from  the  report 
that  Lord  Esher  must  have  been  alluding  to  a 
case  other  than  Clark  v.  Fisherton- Angar  (iM 
sup.)  when  he  said  he  did  not  understand 
it.  This  court,  in  Cartwright  v.  Sculcoates 
Union  {uhi  sup.),  said  nothing  as  to  the  accounts 
of  receipts  and  expenditure  not  being  received  in 
evidence  in  a  case  like  the  present,  and  in  my 
opinion  that  case  has  no  application  to  a  case 
wbere  a  profit  is  attached  to  the  hereditament 
itself.  For  the  reasons  above  I  am  of  opinion 
that  in  this  case  the  accounts  of  the  Mersey 
Docks  and  Harbour  Board  were  rightly  received 
in  evidence  by  the  learned  recorder,  and  that  he 
was  right  when  he  took  evidence  of  the  structural 
value  of  the  buildings  and  land,  and  also  admitted 
in  evidence  the  receipts  and  expenditure  of  the 
lairages  for  the  past  vear,  each,  in  my  judgment, 
being  elements  fit  for  his  consideration  when 
ascertaining  as  best  he  could  what  rent  the 
hypothetical  tenant  from  year  to  year  would  be 
likely  to  give  for  the  lairages.  He  did  not  take 
the  profits  as  the  basis  whereon  to  ass-ss  the 
rateable  value  and  then  add  thereto  the  struc- 
toral  value,  but  he  took  evidence  of  the  profits 
merely  to  test  the  values  given  by  the  appellants 
and  respondents  respectively.  The  point  made 
for  the  appellants  upon  a  passage  in  Lord 
Herschell's  judgment  in  the  case  of  London 
Cou/nty  Council  v.  Eriih  (lihi  «ifp.)  in  my  opinion 
has  no  applicability  here,  because  the  recorder 
has  found  that  there  were  tenants  other  than  the 
Mersey  Docks  and  Harbour  Board  available  for 
the  oc<^-upation of  the  lairages  For  these  reasons 
I  think  that  the  judgment  of  my  brothers 
Lawraiice  and  Cbannell  ruut^t  be  affirmed,  and 
tbis  app^'al  dismissed. 

Collins,  L.J.  read  the  following  judgment: — 
1  am  of  the  same  opinion.  I  think  the  learned 
recorder  has  regarded  both  stnictii»al  value  and 


the  profit-earning  capacity  of  the  hereditament 
in  arriving  at  his  coaclusion,  and  I  think  both 
these  elements  were  legitimate  and  indeed  neces- 
sary factors  in  determining  in  this   case  what 
rent  the  hypothetical  tenant  would  give  for  it. 
The  profit-earning  capacity  of  the  hereditament, 
if  it  exists,  must  always  be  an  important  factor 
in  the  annual  value,  and  it  is  just    as  much 
present  in  a  value  based  on  a  comparison  of  rents 
fetched  in  the  open  market  by  similar  heredita- 
ments, where  the  materials  for  such  a  comparison 
exist,  as  though  it  could  be  isolated  and  quantified  : 
(see  the  observations  of  Lord  Watson  in  Edir^ 
hurgh  Street  Tramways   v.  Lord  Provost^  Ac,  of 
Edinburgh  (1894)  A.  0.  456,  at  p.  475).    Where 
there    is    a    market  rent   for  similar  heredita- 
ments, there  is  no  need  to  look  for  any  other 
standard.     Every   element    of    beneficial    occu- 
pation is  embraced  in  such  a  rent,  and  there- 
fore   it    would     be    a    useless    nnd    probably 
misleading  inquiry  to  examine  into  the  profits 
actually  made  by    the    occupier.     Such  profits 
would  depend  possibly  an    much  on  the  skill  of 
the  occupier  as  on  the  special  facilities  inherent  in 
the  hereditament  itself,  and  a  just  appreciation 
of  each  element  would  therefore  have  to  be  made 
in  order  to  make  the  proper  deductions  and  so 
to  arrive  at  an  estimate  of  the  rateable  value — a 
result    which    has    already     been     much    more 
accurately    ascertained    by    the    market    rent. 
Hence  the  rule  that  in  ordinary  cases,  where  the 
standard  of  rent  is  applicable,  evidence  of  actual 
profit  made  cannot  be  received.    But  it  is  equally 
true  that,  where  no  such  staadard  of  comparison 
exists,  it  IS  legitimate  to  inquire  into  the  profits 
actually  earned ;    a  series  of  cases  which  were 
referred  to  in  argument  have  established    this. 
When  due  alJowance  is  made   for  all  elements 
peculiar  to  the  occupier,  this  is  the  best  available 
means  of  appraising  the  profit-earning  facilities 
of  the  hereditament  itself.     It  is  clear,  therefore, 
that  it  cannot  be  laid  down  as  a  matter  of  law 
that  profits  cannot  be  looked  at  in  ascertaining 
rateable  value.    The  rule  which  excludes  them  in 
ordinary  cases  rests,  not  on  the  fact  that  the 
object  of  the  inquiry  is  illegitimate,  but  that  the 
end    sought    has    already     been    reached    and 
measured  in  the  market  rent.    In  the  cas^  before 
us  there  are  certain    profit-earning   advantages 
linked  with  the  occupation  of  the  hereditaments 
itself,  and  no  assessment  which  did  not  embrace 
them  would  be  just.    It  is  obvious  that  structural 
value  might  be  no  measure  at  all,    or  a  very 
imperfect  measure,  of  the  value  of  such  advan- 
tages    The  buildings  and  appliances  might  be 
just  as  costly  whether  the   special   advantages 
existed   or    not.      The  test  of  structural  value, 
therefore,  though  frequently  useful  where  the  bene- 
ficial occupation  does  not  embrace  profit-earning 
facilities,  is  incomplete  where  such  facilities  are 
the  most  important  factor  in  the  annual  value. 
If  a  complete  and  satisfactoiy  estimate  of  the 
rent  which  the  hypothetical  tenant  would  giro 
could  be  made  from  an  examination  of  the  profite 
actually  earned,  there  would  be  no  need  to  look 
further  or  consider  structural  values  as  ex  hypo- 
thesx  the  rent  would  include  all  elements  of  value. 
But  it  is  because,  as  already  pointed  out,  an 
examination  of  such  profite  is  not  a  complete 
test,  but  only  a  means,  and  an  imperfect  one,  of 
arriving  at  a  conclusion  as  to  the  true  rent  which 
the  hypothetical  tenant  would  pay,  that  it  may  be 


4b0 


MAGISTRATES'   OASES. 


App.]  Mbbsbt  Docks,  &c.,  Board  v.  Bibkbnhbad  Union  Assbssmbnt  Oommittbb,  &c.  [App. 


useful  to  apply  the  standard  of  structural  value 
also.  It  is  itself  an  element  which  such  tenant 
might  properly  take  into  consideration,  and  it 
also  furnishes  a  parallel  and  independent  mode  of 
checking  the  conclusions  arrived  at  from  an 
examination  of  profirs.  There  is  no  incom- 
patibility between  them,  and  I  think  it  would  not 
be  safe  to  omit  either  in  the  present  case.  I 
understand  the  learned  recorder  to  have  done  no 
more  than  this ;  and  I  am  of  opinion,  therefore, 
that  his  decision  and  that  of  the  Divisional  Court 
was  right. 

Williams,  L.J.  read  the  following  judgment : — 
I  agree  that  this  is  an  exceptional  case  in  which 
you  cannot  apply  the  ordinary  test  consisting  of 
comparison  with  the  values  or  rentals  of  similar 
hereditaments  in  the  district,  or  the  mere  test  of 
structural  value.  I  agree  with  the  judgment  just 
delivered  on  the  assumption  that  the  finding  of 
the  recorder  does  not  mean  that,  having  taken 
the  actual  receipts  and  expenditure  of  the 
oocupiers  as  the  basis  or  measure  of  the  rent 
whicn  the  "  hypothetical  tenant "  would  be  willing 
to  pay,  he  then  added  to  the  sum  thus  arrived  at 
something  for  the  structural  value  of  the 
buildings  and  the  value  of  the  land,  but  means 
only  that,  havine  arrived  at  the  structural  value, 
plus  the  value  of  the  land,  he  then  took  into  con- 
sideration the  facilities  which  land  improved  by 
the  structures  would  afford  for  the  lairage 
business  conducted  by  the  appellants.  For  if 
once  you  make  the  balance  of  receipts  over 
expenditure— i.e.,  the  net  profits — the  basis  of  the 
rent  which  the  hypothetical  tenant  would  he 
willing  to  pay,  3rou  can  add  nothing  to  the  rent 
after  applying  this  exhaustive  measure.  It  is  as 
if  having  to  value  a  man's  labour,  and  having 
taken  evidence  of  the  piece-rate  and  the  time-rate 
(evidence  of  both  of  wnich  rates  would  clearly  be 
admissible  for  the  purpose  of  arriving  at  the 
value),  you  then  applied  the  piece-rate  as  the 
measure  of  the  value  of  his  work,  and  proceeded  to 
add  something  to  the  sum  thus  arrived  at  by  taking 
into  consideration  the  value  as  based  on  time-rate. 
Thus,  in  the  present  case,  it  seems  to  me  that 
you  cannot  measure  the  rent  which  the  hypo- 
thetical tenant  would  pay  by  the  standard  of  the 
net  profits  which  he  would  make,  and  then  add 
something  for  structural  value.  You  must  in 
such  a  case,  I  think,  exclude  structural  value 
from  consideration  altogether  as  an  item  going 
to  make  up  the  sum  of  tine  rent  which  the  hypo- 
thetical t^ant  would  be  ready  to  pay.  The  con- 
tention of  the  respondents  as  set  forth  in  the  case 
was  that  the  assessment  should  be  based  upon 
the  actual  average  receipts  and  expenditure  in 
the  conduct  of  the  business  of  a  lairage,  and  the 
recorder  goes  on  to  state  that  in  his  opinion,  in 
the  exceptional  circumstances  of  this  case,  it  is 
not  possible  to  ascertain  what  a  tenant  would 
give  for  the  occupation  of  these  tenements  by 
merely  considering  the  structural  value  of  the 
building^,  or  otherwise  than  by  investigation  of 
the  actual  annual  average  receipts  and  expendi- 
ture involved  in  carrying  on  the  business  of  a 
lairage.  He  then  says:  "I  did  not  assess  the 
rate  upon  the  profits  of  the  tenant,  but  I  used 
them  (the  profits)  together  with  other  evidence — 
inter  alia  the  structural  value  of  the  bmldinffs— 
to  test  the  values  given  by  the  appellants  ana  the 
respondents  respectively — i.e.,  the  value  arrived 
at  by  the  appellants   based    upon  the  structural 


value  of  the  buildings  plus  the  value  of  the  land, 
and  the  value  arrived  at  by   the  respondents, 
based  up  >n  the  actual  average  receipts  and  exi>en- 
diture  of    a   lairage."    The  court    is  asked   by 
question  two  to  say  whether  the  principle  thus 
adopted  by  the  recorder  is  correct.     We  have  not 
seen  the  figures  of  the  items  by  which  the  recorder 
arrived  at  the   nee  annual  value  on  the  prin- 
ciple    of     assessment     which    he    states     was 
applied  by   him.    If,  however,  he  took  as    an 
item   in  the  sum  the  balance  of  receipts  over 
expenditure,    and    then    added    something    for 
structural  value,  I  think  he  was  wrong.     It  may 
be,  however,  that  he  arrived  at  a  minimum  rented 
value  which  the  tenant  would  certainly  be  willing 
to  jMLj,  having  regard  to  the  structural   value, 
and  then  added  something  on  the  ground  that 
the  evidence  of    the    receipts  and    expenditure 
showed  that  the  lairages  occupied  by  the  appel- 
lants were  likely  to  command  a  good  business. 
The  case  we  have  to  consider  is,  in  my  judgment, 
an  exceptional  case,  in  which  it  is  not  possible  to 
get  at  the  rateable  value  in  the  ordinary  way  by 
calling  an  expert  and  comparing  the  heredita- 
ments proposed  to  be  rated  with  some  heredita- 
ments in  the  neighbourhood,  so  that  it  is  legiti- 
mate to  get  at  the  rateable  value  by  getting  at  wnai 
trade  is  being  done,  and  calculating  what  the  hypo- 
thetical tenant  would  be  likely  to  g^ve  for  the 
opportunity  of  carrying  on  business  there;  but 
when  YOU  have  made  that  calculation  jon  have 
arrived  at  the  rateable  value,  and  there  is  an  end 
of  the  matter — ^you  oan  add  nothing  to  it.    In 
Beg,  V.  Verrall  {iwi  $up.)  and  in  Clark  v.  FisherUm- 
Angar  (iM  <«p.)  there  was  a  rent  from  which 
the    calculation    started;    in    the    former   case 
the    rent    was    said    to   be   too    low,    and    the 
fact  that  large  profits  were    made    was   relied 
upon  as  proof  that  the    rent  was   too  low  to 
represent  the  value.    The  sessions  held  that  the 
books  could  not  be  called  for ;  but  the  court  held 
the  books  to  be  admissible  evidence,  not  as  an 
absolute  test,  but  as  a  material  element  in  deter- 
mining the  value — material,  that  is,  as  I  under- 
stand, as  negativing  the  prima  facie  assumption 
that  the  rent  was  a  fair  test  of  the  value.    When 
the  case  got  back  to  sessions  it  might  be  tha^  the 
rent  test  beine  displaced,  some  other  test  might 
be  found,  and  if  not,  the  case  being  an  excep- 
tional case,  the  net  profit  test  would  be  applicable 
as  a  sole  test.    So  in  Clark  v.  Fisherton^Angar 
(ubi  8ttp.),  the  books  were  put  in  to  show  that  the 
rent  was  too  high,  being  above  the  value.    These 
cases  show  that  receipts  and  expenditure  may  be 
given  in  evidence  to  show  that  the  value  by  the 
ordinary  test  applied  was  not  satisfactory,  and 
that  the  value  must  be  enhanced  or  reduced,  as 
the  case  might  be,  but  to  my  mind  show  notUng 
more.    Botn  cases  relate  rather  to  the  admissi- 
bility of   the   evidence   than   to    the   ultimate 
measure  to  be  applied.    As  to  the  first  question, 
I  have  no  doubt  out  that  the  evidence  of  the 
receipts  and  expenditure  was  admissible 

Appeal  dismissed. 

Solicitors  for  appellants,  Bowdiffes,  Bawle,  and 
Co.,  for  A,  T.  Squarey,  Liverpool. 

Solicitors  for  respondents,  /.  E.  and  K  SeoH, 
for  Thompson,  Hughes,  and  Mathison,  Birkenhead. 
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Monday,  Jan.  22, 1900. 
(Before  Smith,  Collins,  and  Williams,  L.JJ.) 
Lancashibb  Asylums  Boabd  v.  Manchbsteb 

COBPOBATION.  (a) 
APPEAL  FBOM  THE  QUEBN'S  BENCH  DIVISION. 

Local  government — Batet — County  asylumis  fund 
— Proportional  contributions  from  county  and 
county  boroughs — Basis  of  calculation — Rate- 
able values  —  Assessable  values  —  Local  Act  — 
Effect  of  subsequent  general  Act — Local  Govern- 
ment  Act  1888  (51  A  52  Vict.  c.  41),  s.  33, 
sub-s.  2— Agricultural  Bates  Act  1896  (59  &  60 
Vict  c.  16),  ss.  1, 2,  3, 9 — Agriculturcd  Bates  Act 
1896  Orders,  art.  17. 

By  a  local  Act  passed  in  1891  a  county  lunatic 
asylums  board  was  established,  and  it  was  pro- 
vided thai  the  money  required  by  the  board  for 
its  expenses  should  be  contributed  by  the  county 
and  ty  the  cotwUy  boroughs  respectively^  in  pro- 
portion to  their  respective  rateable  values  as 
ascertained  wnder  the  Local  Oovemment  Act 
1888. 

After  the  passing  of  the  Agricultural  Bates  Act 
1896,  the  board  daimed  contributions  from  the 
county  boroughs  based  on  the  proportional 
€usessahle  values  of  the  county  a^na  the  county 
boroughs  respectively,  as  ascertained  in  accord- 
ance tvith  the  Agricultural  Bates  Act  1896  and 
the  orders  made  thereunder. 

Held,  reversing  the  decision  of  the  Divisiondl  Court, 
ihat  the  provisions  of  the  local  Act  of  1891  as  to 
the  basis  on  which  the  proportional  contributions 
of  the  county  and  county  boroughs  respectively 
were  to  be  calculated  were  not  affected  by  the 
passing  of  the  Agricultural  Bates  Act  1896,  and 
therefore  such  contribuHons  should  be  calculated 
on  the  rateable  vcdues  of  the  county  and  the 
county  boroughs  and  not  on  their  assessable 
values  under  the  Act  of  1896. 

This  was  an  app^  from  the  judgment  of  the 
Queen's  Bench  Division  (Bruce  and  Bidley,  JJ.)f 
upon  a  speeial  case  stated  in  the  action. 

The  lAnoashire  Asylums  Board  was  constituted 
pursuant  to  the  Lancashire  County  (Lunatic 
Asylums  and  other  Powers)  Act  1891  (54  Yict. 
c.  XX.),  and  was  the  lunatic  asylums  board  for 
the  administrative  county  of  Lancaster  tosether 
with  the  fifteeen  county  boroughs  named  in  the 
first  schedule  to  that  Act. 

The  city  of  Manchester  was  one  of  these  fifteen 
county  boroughs,  and  the  mayor,  aldermen,  and 
citizens,  hereinafter  called  the  corporation,  are 
the  council  of  the  city. 

The  local  Act  of  1891  provides  by  sect.  23  that 
all  expenses  incurred  by  the  board  in  the  execu- 
of  their  duties  shall  be  paid  out  of  a  fund  to  be 
called  *'  The  Asylums  Fund,"  and  any  deficiency 
in  that  fund  is  to  be  raised  by  contributions  to 
be  made  by  the  said  administrative  county  and  by 
each  of  the  county  boroughs  in  accordajice  witn 
the  provisions  of  the  Act;  and  the  Act  further 
provides  as  follows : 

Seot.  24.  The  board  shall,  before  the  first  day  of  March 
in  ereiy  jear,  estimate  the  total  amount  required  to  be 
raised  by  contribntions  for  the  ensning  year,  and  ehall 
divide  that  amoaiit  between  the  ooonty  and  the  county 
borongb^  in  proportion  to  the  respective  rateable  values 
(•a  ascertained  under  sect.  33  of  the  Local  Government 
A.ct  1888)  of  the  county  and  the  county  boroughs,  and 
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shall  add  to  the  amount  apportioned  to  the  county 
boroughs  the  sum  of  4001.,  or  such  other  sum  as  may 
from  time  to  time  be  fixed  by  ag^reement  or  by  arbitra- 
tion in  manner  provided  by  this  Act  (in  this  Act  referred 
to  as  "  tbe  added  sum  ").  The  amount  so  apportioned, 
together  with  the  add<>d  sum,  shall  be  the  aggregate 
amount  required  to  be  contributed  by  the  county 
boroughs,  and  shall  be  contributed  by  them  respectively 
in  proportion  to  their  respective  rateable  values  ascer- 
tained as  aforesaid.  The  balance  of  the  amount  required 
to  be  raised  by  the  board  shall  be  contributed  by  the 
county  council. 

Sect.  26.  For  the  purpose  of  obtaining  payment  of  the 
sums  to  be  contributed  by  the  county  and  the  county 
boroughs  respectively,  the  chairman  of  the  board  shall 
before  the  first  day  of  March  in  every  >ear,  send  to  the 
county  council  and  to  the  council  of  each  county 
borough  a  precept  for  the  payment  of  the  amount  to  be 
contributed  by  the  county  or  county  borough  as  the  case 
may  be.  ...  If  the  precept  of  the  board  is  not 
complied  with,  the  board  may  recover  the  sums  due  by 
action  or  other  proceeding  in  any  court  of  competent 
jurisdiction  against  the  authority  in  default. 

By  the  Local  Government  Act  1888  (51  k  52 
Vict.  c.  41)  it  is  provided  as  follows : 

Sect.  33,  sub-sect.  2.  Where  for  the  purpose  of  calcu- 
lating any  contribution  or  payment  to  be  made  under 
this  Act,  it  is  necessary  to  ascertain  the  rateable  value 
of  both  a  county  and  a  county  borough,  such  rateable 
value  shall  be  ascertained  and  fixed  by  a  joint  committee 
composed  of  representatives  of  all  the  councils  con- 
cerned, and  such  committee  shall  for  that  purpose  have 
all  the  powers  and  jurisdiction  of  quarter  sessions  and  of 
a  committee  of  justices  appointed  under  the  County 
Bate  Act  1852  and  the  Acts  amending  the  same.     .    .     . 

7.  Up  to  the  coming  into  operation  of  the 
Agricultural  Bates  Act  1896  (59  &  60  Yict.  c.  16) 
the  amounts  required  to  be  contributed  in  all 
precepts  sent  to  the  county  council  and  to  the 
council  of  each  county  borough  under  sect.  26  of 
the  local  Act  were  calculated  upon  the  respective 
rateable  values  of  the  county  and  the  county 
boroughs,  ascertained  and  fixed  in  the  manner 
prescribed  by  sect.  33,  sub-sect.  2  of  the  Local 
Government  Act  1888,  and  according  to  the  provi- 
sions of  sect.  24  of  tbe  local  Act. 

8.  By  sect.  1  of  the  Agricultural  Bates  Act  1896 
it  is  enacted  that  during  the  continuance  of  that 
Act  the  occupier  of  agricultural  land  in  England 
shall  be  liable  in  the  case  of  every  rate  to  which 
the  Act  applies  to  pajr  one-half  onlv  of  the  rate 
in  the  pound  payable  in  respect  of  buildings  and 
other  nereditamente.  Ttie  contributions  of  the 
county  and  the  county  boroughs  respectively  are 
payable  out  of  the  county  fund  and  the  borough 
fund  respectively ;  and  in  so  far  as  they  are  pay- 
able out  of  rates  are  payable  out  of  tne  county 
rate  and  the  borough  rate  respectively,  and  the 
Agricultural  Bates  Act  1896  applies  to  these 
rates. 

9.  In  order  to  make  up  the  deficiency,  due  to  the 
provisions  of  sect.  1  of  the  Agricultural  Bates 
Act  1896,  in  the  amount  which  is  raised  by  ^e 
authorities  enumerated  in  the  schedule  to  the  Act 
by  means  of  rates  to  which  the  Act  applies,  an 
annual  grant  is  made  under  sect.  2  from  the  local 
taxation  account  to  each  of  such  authorities  who 
in  the  Act  are  called  "  spending  authorities." 

10.  In  calculating  the  amount  of  the  annual 

frant  to  be  m^e  under  the  Agricultural  Bates 
LCt  1896  to  the  county  council  and  to  the  councOs 
of  each  of  the  county  boroughs  who  are  respec- 
tively "spending  authorities''  within  that  Act, 
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the  deficiencies  which  would  arise  owing  to  the 
provisions  of  sect.  1  in  the  amount  recoverable 
Dj  each  of  such  spending  authorities  by  means  of 
rates  levied  to  meet  precepts  of  the  asylums 
board  were  ascertained  in  the  manner  prescribed 
by  that  Act  and  the  rules  made  by  the  Local 
Government  Board  thereunder,  and  the  amounts 
of  such  deficiencies  were  included  in  calculating 
such  annual  ^prants,  and  the  corporation  receives 
and  will  receive  annually  during  the  continuance 
of  the  Agricultural  Bates  Act  1896  a  grant  from 


the  local  taxation  account  in  respect  of  the 
deficiency  in  the  amount  levied  by  rates  in  respect 
of  the  precepts  of  the  asylums  board. 

11.  Upon  the  Agricultural  Bates  Act  1896 
coming  into  operation,  a  joint  committee  of  the 
county  of  Lancaster,  formed  as  required  by  sect  33, 
sub-sect.  2,  of  the  Local  Government  Act  1888, 
prepared  a  basis  or  standard  for  county  rates  in 
accordance  with  art.  17  an'1  sched.  Z  of  the 
Agricultural  Bates  Order  1896,  which  basis  or 
standard  wms  as  follows : 


AGBICULTUBAL  BATES  ACT  1896. 
The  Temporary  BmIs  or  Standard  for  County  Bates. 


Name  of 
township. 


Net  ftnnual  value  of 
eaoh  townahip  ao> 
oordiog  to  the  baBis, 
fitandard,  or  valua- 
tion in  force  at  the 
passing^  of  the  Act. 


Net  annaal  valae  of  eaoh  township  as  shown 
oolanm  2   divided   between  a^onltoral 


in 


land  and  boildings  and  other  hereditaments 
not  being  agrionltaral  land  in  the  proportion 
in  which  the  rateable  valoe  of  the  township 
is  BO  divided  in  the  return  made  by  the 
assessment  committee. 


Net  annnal  yalne  of 
agriooltnzal  land  in 
the  township. 


Net  valne  of  the  build- 
ings and  other  here- 
ditaments not  being 
sgrionltnral  land  in 
the  township. 
4 


Assessable  value  of 
the  township  beiiig 
one-half  the  amoont 
in  column  3  addsd 
to  the  amount  in 
oolumn  4. 


The  net  annual  values  set  forth  in  the  second 
oolumn  were  the  net  annual  values  ascertained  by 
a  joint  committee  under  sect.  33  of  the  Local 
Qovemment  Act  1888,  and  were  included  in  the 
basis  or  standard  for  county  rates  allowed  and 
confirmed  by  the  county  councU  on  the  4th  Aug. 
1892,  which  said  basis  or  standard  was  in  force  at 
the  date  of  the  passing  of  the  Agricultural  Bates 
Act  1896. 

12.  The  amounts  required  by  the  precepts  sent 
by  the  asylums  board  to  the  county  council  and 
to  the  councils  of  each  of  the  county  boroughs 
since  the  Agricultural  Bates  Act  1896  came  into 
operation,  have  been  calculated  upon  the  values 
ascertained  in  the  manner  described  in  the  last 
column  of  the  "  Temporary  basis  or  standard  for 
county  rates,"  and  with  the  exception  of  the 
amount  required  by  the  precepts  hereinafter  men- 
tioned, have  been  duly  paid  to  the  treasurer  of  the 
asylums  board.  f 

13.  Before  the  1st  March  1897  the  asylums 
board  estimated  the  total  amount  to  be  raised  by 
contributions  for  the  then  ensuing  year,  and 
divided  that  amount  between  the  county  council 
and  the  county  boroughs  in  proportion  to  the 
respective  values  thereof  ascertained  in  the 
manner  described  in  the  last  column  of  the  tem- 
porary basis  or  standard,  and  with  the  addition 
required  by  sect.  24  of  the  local  Act.  The  portion 
of  the  amount  to  be  contributed  by  the  corpo- 
ration in  pursuance  of  such  apportionment  was 
14,758{.  16s.  6(2.,  which  was  directed  to  be  raised 
by  two  equal  half-yearly  instalments  of  73792. 8s.  Sd, 
each. 

14.  For  the  purpose  of  obtaining  payment  of 
the  sum  of  14,758^.  168.  6c2.,  the  chairman  of  the 
asylums  board  on  the  15th  April  1897  sent  to  the 
council  of  the  city  of  Manchester  a  precept 
requiring  payment  of  the  first  instalment  of 
7379Z.  88.  3d.,  which  was  duly  paid  to  the  treasurer 
of  the  board  out  of  the  borough  fund  of  the  cit^, 
without  prejudice  to  the  (question  now  raised  m 
this  special  case.     The  chairman,  for  the  purpose 


of  obtaining  payment  of  the  second  instalment, 
sent  to  the  council  of  the  city  of  Manchester  on 
the  8th  Nov.  1897  a  precept  requiring  payment  of 
the  second  instalment  of  7379Z.  8s.  3a.  to  tbe 
treasurer  of  the  board  out  of  the  borough  fund  of 
the  city  on  or  before  the  30th  Nov.  1897. 

15.  On  the  12th  Feb.  1898  the  council  of  the 
city  paid  to  the  treasurer  of  the  board  the  sum 
of  7021L  18s.  lOd.,  being  the  amount  which,  added 
to  the  sum  of  73792.  8s.  3d.,  it  would  have  had  to 
contribute  towards  the  total  amount  estimated 
by  the  board  as  necessary  to  be  raised  by  con- 
tributions for  the  year  commencing  with  the  1st 
March  1897,  had  such  total  amount  been  divided 
between  the  county  council  and  the  county 
boroughs  in  proportion  \o  the  respective  rateable 
values  thereof  ascertained  and  fixed  in  the  manner 
stated  in  paragraph  7  of  this  case,  and  set  forth 
in  oolumn  2  (3  the  temporary  basis  or  standard 
for  county  rates  referred  to  in  paragraph  11  of 
this  case. 

16.  The  council  of  the  city  has  not  paid,  and 
refuses  to  pay,  to  the  treasure  of  the  board  the 
balance  of  &7Z.  9s.  5(2.  due  upon  the  precept, 
and  this  action  is  brought  by  the  board  agjainst 
the  corporation  to  recover  such  last-mentioned 
sum. 

The  questions  for  the  opinion  of  the  court  were : 
Whether  the  asylums  board  in  dividing  the  total 
amount  required  by  it  to  be  raised  by  contribu- 
tions for  any  year  auring  the  continuajice  of  the 
Agricultural  Bates  Act  1896  is  (1)  to  divide  that 
amoimt  between  the  county  and  the  county 
boroughs  in  proportion  to  their  respective  assess- 
able values  ascertained  in  the  manner  specified 
in  the  last  column  of  the  *' temporary  basis  or 
standard  for  coimty  rates  "  referred  to  in  para- 
graph 11 ;  or  (2)  to  divide  that  amount  between 
the  county  and  the  county  boroughs  in  proportion 
to  the  respective  rateable  values  of  the  county 
and  the  county  boroughs  ascertained  in  the 
manner  described  in  paragraph  7,  and  set  forth 
in  column  2  of  such  temporary  basis  or  standard. 
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The  Queen's  Bench  Division  (Bruce  and 
Ridley,  JJ.)  held  that  the  basis  on  which  the 
proportional  contributions  of  the  county  and  the 
county  boroughs  ought  to  be  calculated  was  their 
assessable  values  as  ascertained  under  the  Am- 
cultural  Bates  Act  1896,  and  not  their  rateable 
values  as  provided  by  sect.  24  of  the  local  Act. 

The  case  is  reported  ante,  p.  185 ;  80  L.  T.  Hep. 
533 ;  (1899)  1  Q.  B.  759. 

The  defendant  corporation  appealed. 

Dec,  20, 1899— JMocmorran,  Q.O.  and  Wcdier  C. 
Byde,  for  the  corporation  of  Manchester. 

Cripps,  Q.O.  and  B.  Cunningham  Olen,  for  the 
asylums  board  ^^  ^^^   ^^^^ 

Jan,  22. — The  following  judgment  of  the  court 
fSmith,  Collins,  and  Williams,  L.J J.)  was  read 
by: 

Smith,  L.J. — ^The  question  which  has  arisen 
between  the  Lancashire  Asylums  Board  and  the 
Corporation  of  Manchester  is  whether  the 
asylums  board,  under  sect.  24  of  a  local  Act 
called  the  Lancashire  County  (Lunatic  Asylums 
and  Other  Powers)  Act  1891,  is  to  divide  between 
the  county  of  Lancaster  and  the  county  boroughs 
of  that  county  the  contributions  which  the 
asylums  board  annually  requires  in  order  to  defray 
the  expenses  of  the  county  lunatics  in  proportion 
to  the  "rateable  values"  of  the  county  and 
county  boroughs,  as  was  the  case  prior  to  the 
passing  of  the  Agricultural  Bates  Act  1896,  or  in 
proportion  to  the  ''assessable  values"  of  the 
county  and  county  boroughs  to  be  found  in  the 
later  Act.  The  Corporation  of  Manchester  asserts 
that  the  question  of  the  division  of  the  contribu- 
tions to  be  made  between  the  county  and  county 
boroughs  is  not  touched  by  the  Agricultural 
Ratea  Act  1896,  though  the  method  of  rating  the 
eounty  and  county  1x>rouffhs  is  thereby  altered. 
The  asylums  board,  on  the  other  hand,  asserts 
that  what  was  once  "  rateable  value  "  is  now  no 
more,  and  that,  as  regards  the  division  which  the 
board  is  to  make,  "  assessable  value  "  has  taken 
the  place  of  "rateable  value,"  so  long  as  the 
Agricultural  Bates  Act  1896  is  in  existence.  The 
point  is  one  which  makes  a  considerable  difference 
to  the  corporation  of  Manchester — and  indeed  to 
the  other  county  boroughs  in  Lancashire — ^as 
regards  the  amount  it  can  be  annually  called  upon 
to  contribute  towards  the  expenses  necessary  for 
maintaining  the  county  lunatics.  Prior  to  the 
Agricultural  Bates  Act  1896  matters  stood  thus : 
By  the  County  Rate  Act  1852  (15  &  16  Vict.  c.  81), 
88.  2,  6,  and  21,  justices  in  counties  were  to  prepare 
a  basis  or  standard  for  fair  and  equal  county 
rates,  rateably  and  equally  according  to  the  f  uU 
and  fair  annual  value  of  the  property  within  their 
respective  limits,  and  were  to  order  and  direct  a 
fair  and  equal  county  rate  according  to  such  basis 
or  standard.  By  sect.  33,  sub- sect.  2  of  the  Local 
Goyemment  Act  1888 — which  is  the  Act  which 
ereated  certain  boroughs  county  boroughs  (of 
which  Manchester  is  one),  and  which  estaolished 
county  councils  and  joint  committees  of  counties 
and  county  boroughs-— it  was  enacted,  "  Where  for 
f^e  purpose  of  ccuculating  any  contribution.  .  .  . 
it  is  necessary  to  ascertain  the  rateable  value  of 
both  a  county  and  a  county  borough,  such  rate- 
able value  shall  be  ascertained  and  fixed  by  a 
joint  committee  composed  of  representatives  of 
all  the  councils  concerned,  and  such  committee 
Mas.  Cab.— Vol.  XIX. 


shall  for  that  purpose  have  all  the  powers  and 
jurisdiction  of  quarter  sessions  and  of  a  committee 
of  justices  appointed  under  the  County  Rate 
Act  1852  and  the  Acts  amending  the  same."  The 
object,  I  apprehend,  of  appointing  this  joint  com- 
mittee was  that  it  might  see  that  the  rateable 
values  of  the  county  and  county  boroughs  were 
fairly  adjusted.  In  the  year  1891  the  county  of 
Lancaster  obtained  special  legislation  by  means  of 
a  local  Act,  entitled  the  Lancaster  County 
(Lunatic  Asylums  and  other  Powers)  Act  1891, 
whereby  a  lunatic  asylums  board  for  the  County 
Palatine  of  Lancaster  was  created,  which  board 
was  to  proride  asylum  accommodation  and  to  carry 
out  other  matters  as  a  local  authority  under  the 
Lunacy  Act  1890.  By  sect.  34  of  the  local  Act 
it  is  enacted  that,  for  the  purposes  of  that  Act,  the 
rateable  value  of  the  county  and  of  the  county 
boroughs  respectively  shall  be  their  rateable 
values  as  ascertained  and  fixed  for  the  time  beinff 
by  the  joint  committee  appointed  under  sect.  33  oi 
the  Act  of  1888.  By  sect.  23  of  the  local  Act 
all  expenses  incurred  oy  the  asylums  board  in  the 
execution  of  its  duties  are  to  be  paid  out  of  a 
fund  csdled  the  asylums  fund,  and  any  deficiency 
in  that  fund  is  to  be  raised  by  contributions  to  he 
made  by  the  county  and  county  boroughs  in 
accordance  with  the  provisions  of  the  Act.  By 
sect.  24  of  the  local  Act  it  is  enacted  that  **  the 
board  shall  before  the  1st  March  in  every  year 
estimate  the  total  amount  required  to  be  raised 
by  contributions  for  the  ensuing  year,  and  shall 
divide  that  amount  between  the  county  and  the 
county  boroughs  in  proportion  to  the  respective 
rateable  values,  as  ascertained  under  sect.  33  of 
the  Local  Government  Act  1888."  By  sect.  26  of 
this  local  Act  of  1891  it  is  enacted  that,  '*  for  the 
purpose  of  obtaining  payment  of  the  sums  to  be 
contributed  by  the  county  and  the  county 
boroughs  respectiv^,  the  chairman  of  the  board 
shall  before  the  1st  March  in  eveiy  year  send  to 
the  county  council  and  to  the  cotgicil  of  each 
county  borough  a  precept  for  payment  of  the 
amount  to  be  contributed  by  the  county  or  county 
borough  as  the  case  may  lie."  Although  I  have 
had  to  refer  to  man^  sections  in  different  Acts, 
down  to  this  point  it  is  perfectly  plain  that  the 
division  which  the  asylums  board  has  to  make 
of  the  contributions  which  it  requires  from  the 
county  and  county  boroughs  was  to  be  in 
proportion  to  their  respective  rateable  values. 
This  division  and  the  sending  of  the  pre- 
cepts were  the  only  things  the  asylums 
board  had  to  do  as  regards  the  money  to  oe  ob- 
tained from  the  county  and  county  boroughs 
under  the  local  Act  of  1891.  The  Ixmrd  was  in 
no  way  concerned  in  rating  or  levying  a  rate 
either  upon  tiie  county  or  tiie  county  boroughs. 
Has,  then,  this  dirision  been  altered  by  the  Agri- 
cultural Rates  Act  1896,  which  was  an  Act  to 
last  for  five  years  from  the  31st  March  1897,  from 
which  date  the  Act  was  to  come  into  operation  ? 
This  Act  is  an  Act  by  which  the  occupiers  of 
agricultural  land  are  for  five  years  to  be  ex- 
empted from  the  payment  of  half  the  rates  which 
they  would  otherwise  have  had  to  pay  upon  such 
lands,  and  it  is  the  rating  of  agricultural  land,  in 
my  opinion,  which  is  dealt  with  by  this  Act. 
If  the  dirision  of  the  contributions  by  the 
asylums  board  between  the  county  and  the  county 
boroughs  is  to  be  made  in  proportion  to  the 
"assessable  values"  mentioned  in  the  Agricul- 
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tnral  Bates  Act  1896,  and  not  in  proportion  to 
the  "  rateable  yalues "  as  prescribed  by  sect.  24 
of  the  local  Act  of  1891,  this  wonld  operate 
much  to  the  detriment  of  the  connty  boroughs. 
The  question,  therefore,  is,  What  is  the  division 
the  asylums  board  has  now  to  make  between 
the  county  and  the  county  boroughs?  Is  it 
the  same  as  under  the  local  Act  of  1891  and 
before  the  passing  of  the  Agricultural  Bates  Act 
1896— that  is,  in  proportion  to  the  "rateable 
values  "  of  the  county  and  the  county  borouehs ; 
or  in  proportion  to  the  "assessable  values  as 
found  in  the  Agricultural  Bates  Act  1896,  so 
that  the  words  "  rateable  values  "  in  sect.  24  of 
the  local  Act  of  1891  are  now  to  be  read  dif- 
ferently fi*om  what  they  would  have  been  un- 
doubtedly read  when  the  Act  of  1891  was  passed 
and  for  five  years  afterwards  P  It  will  be  ob- 
served when  considering  the  scope  of  the  Agricul- 
tural Bates  Act'  1896,  which  is  a  general  Act,  that 
no  where  in  it  can  be  found  any  express  repeal 
of  any  part  of  the  local  Act  of  1891,  and,  what  is 
more,  nowhere  in  the  Agricultural  Bates  Act  1896 
is  the  local  Act  of  1891  so  much  as  mentioned. 
The  local  Act  is  left  precisely  where  it  was  at  the 
time  it  was  passed,  and  for  the  best  of  all  reasons, 
as  it  appears  to  me,  for  the  local  Act  of  1891 
in  no  way  embraces  the  rating  or  levying  of 
rates  either  in  a  county  or  in  county  boroughs  by 
the  asylums  board,  with  which  tbe  Agricultural 
Bates  Act  1896,  irrespective  of  the  asylums  board, 
now  deals.  The  learned  judges  in  the  Queen's 
Bench  Division  felt  this  difficmty  in  their  way,  for 
they  sa^:  "It  is  true  that  tbe  precise  position 
and  duties  of  the  Lancashire  Asylums  Board  are 
not  dealt  with  by  the  Agricultural  Bates  Act 
1896  " — ^I  say  not  so  much  as  mentioned  or  dealt 
with  at  all — "  but  we  cannot,  therefoi*e,  exclude  it 
from  an  Act  of  BO  general  an  intention."  The 
ffeneral  intention  of  the  Agricultural  Bates  Act 
1896  is  to  take  off  from  occupiers  of  a^oultural 
lands  one-half  of  their  rates  for  a  period  of  five 
years;  but  how  does  this  alter  the  division  the 
asylums  board  is  to  make  when  the  division  by  the 
asylums  board  is  not  dealt  with  by  the  Agricul- 
tural Bates  Act  1896  from  first  to  last?  The 
Agricultural  Bates  Act  1896  is  entitled  as  being 
"  An  Act  to  amend  the  law  with  respect  to  the 
rating  of  occupiers  of  agricultural  land  in 
England,  and  for  other  purposes  connected  there- 
with." By  sect.  1  it  exempts  the  occupier  of 
agricultural  land  from  payine  the  wliole  rate,  as 
he  theretofore  had  done,  and  limits  his  liability 
to  half  of  the  rate,  and  by  sect.  2  it  enacts  that 
the  deficiency  thereby  created  is  for  five  years  to 
be  made  up  by  the  Commissioners  of  Inland 
Bevenue.  It  is  clear,  and  indeed  it  is  admitted 
by  counsel  for  the  asylums  board,  that  sect.  3  of 
the  Agricultural  Bates  Act  1896  has  no  reference 
to  this  case,  and  I  might  pass  it  hj ;  but  I  think 
I  should  point  out  t£at  the  section  only  deals 
with  the  levying  of  the  rate  by  persons  entitled 
to  do  so — tnat  is,  by  the  "  spending  authority," 
which  the  asylums  board  is  not— and  it  has  no- 
thing to  do  with  the  division  of  contributions 
reqim^  by  the  asylums  board.  Sub- sect.  2  of 
sect.  3  is  only  for  the  purposes  of  sect.  3,  and 
therefore  admittedly  does  not  apply.  But  this  is 
how  it  is  argued  £>r  the  asylums  board.  It  is 
said  that  sect.  5  of  the  Agricultural  Bates  Act 
1896  enacts  that  in  every  valuation  list  and  in 
the  basis  or  standard  for  any  county  rate  the 


value   of    agricultural    land    shall     be    stated 
separately  from  that  of  any  building   or  other 
hereditament^  and  that  the  total  rateable  value 
of  the  agricultural  land  in  each  parish  shall  be 
stated  separately  from  the  total  rateable  value  of 
the   buildings   or  other  hereditaments  in  such 
parish,  and  that  by  sect.  6,  sub-sect.  3  of  this  Act, 
the  Local  Grovemment  Board,  for  the  purpose  of 
ascertaining  the  deficiency  and  for  the  separa- 
tion of  the  rateable  value  of  agricultural   land 
from   buildings  and  other  hereditaments,   and 
generally  for  carrying   into  effect   this  Act,  is 
to    make    regulations,    and    that  these    regula- 
tions coupled  with    sect.  5    alter  the    division 
of  contributions  which  the  asylums  board  is  to 
still  make  under  sect.  24  of  the  local  Act  of  1891, 
and  that  the  division  by  the  asylums  board  is  now 
to  be  made  upon  the  "assessable  values,**  and 
not  upon  the  "  rateable  values,*'  under  that  sec- 
tion.   How  sect.  5,  which  applies  to  the  rating  of 
agricultural  lands  separately  from  buildings  and 
other  hereditaments,  can  be  held  to  touch  the 
division  the  asylums  board   is  to   make,  I  do 
not  see,  and  the  regulations  are  for  the  levying 
of  the  rates,  and  not  for  the  division  of  contribu- 
tions.     Art.    17    of    the    regulations    and    the 
form  in  sched.  Z,  when  read,  show  this  to  be  so. 
Column  2  in  sched.  Z  deals  with  the  net  annual 
value  of  each  township  according  to  the  basis, 
standard,  or  valuation  in  force  at  the  passing  of 
the  Act  of  1896 — that  is,  rateable  value  beyond 
a   doubt — aod   columns  3  and  4   deal  with  net 
rateable  value  divided  between  agricultural  land 
and  buildings  and  other  hereditaments  not  being 
agricultural  land.    And  by  column  5  "  assessable 
value"  of  a  township  is  one- half  of  the  amount 
of  the  net  annual  value  of  agricultural  land  added 
to  the  amount  of  the  net  mlue  of  buildings  and 
other  hereditaments  other  than  agricultural  land. 
These  provisions  were  necessary  to  carry  out  the 
scheme  of  exonerating  the  occupier  of  agricultural 
land  from  paying  the  whole  of  the  rate  based  upon 
the  rateable  value  of  this  land,  which  was  the 
object  of  the  Agricultural  Bates  Act  1896,  and 
before  which  Act  he  had  to  pay ;  and  in  my  judg- 
ment neither  sect.  5  nor  the  regulations  under  the 
Act  of  1896  have  anything  to  do  with  the  division 
the  asylums  board  has  to  make  under  sect.  24 
of  the  local  Act  of  1891.     There  is  a  well-known 
rule  which  has  application  to  this  case,  which  is 
that  a  subsequent  general  Act  does  not  affect  a 
prior  special  Act  by  implication.     That  this  is 
the  law  cannot  be  doubted,  and  the  cases  upon 
the   subject  wiU   be  found  collected  in  the  ord 
edition  of   Maxwell    on    the   Interpretation    of 
Statutes,  at  pp.  242-3,  and  I  need  not  rdfer  to 
them.     Applymg  this  rule  to  the  present  case, 
does  the  general  Act  of  1896  affect  the  special 
legislation  of  1891 P    Surely  it  does  not.    For 
the  reasons   above  I   am   of   opinion  that  the 
"  rateable  values  "  upon  which  the  asylums  board 
were  to  make  the  division  for  contributions  under 
sect.  24  of  the  local  Act  of  1891  have  not  been 
touched  by  the  general  Act  of  1896,  and  that  the 
Sont  (^ueation  put  to  us  must  be  answered  in  the 
negative,  and  the  second  in  the  affirmative,  and 
that  this  appeal  must  be  allowed  with  costs  here 
and  below.  Appecd  aUowed, 

Solicitors  for  the  plaintiffs,  BtcMale  and  fifon, 
for  F.  C.  HuUon,  Preston. 

Solicitors  for  the  def endante,  AusHn  and  AvsHn, 
for  W,  H.  Talbot,  Town  Clerk,  Manchester. 
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HIGH    COURT    OF   JUSTICE. 


CHANOERT  DIVISION. 

Nov.  30  and  Dee.  1, 1899. 

(Before  Cozsns-Habdy,  J.) 

Attokney-Genbbal  v.  Hxtqhbs.  (a) 

Charity — Greets — Decision  of  Charity  Commie' 
eionere — Final  determination — Pariah  council-^ 
EceleeiasticaZ  charity — Local  Oovemment  Act 
1894  (56  <fe57  Vict.  c.  73),  «.  70,  eub-s.  (2). 

A  question  having  arisen  as  to  whether  the  income 
of  a  local  charity  was,  or  wcu  not  exclusively 
applicahle  for  church  j^iMrposes,  a  letter  was  sent 
to  the  Charity  Comrnxssioners  hv  the  chairman 
of  the  parish  council  setting  forth  his  contention 
upon  ike  subject.  The  com^missioners,  after  re- 
eeiving  a  report,  wrote  a  letter  in  which  they 
ga/ve  their  opinion  upon  the  question  raised. 

Held,  thai  the  letter  constituted  a  determination 
within  the  meaning  of  the  Local  Oovemment  Act 
1894,  s.  70,  suh'S.  (2),  which^  not  having  been 
appealed  from  vnthin  three  m>onths,  was  cou' 
elusive. 

This  action  arose  out  of  a  dispate  between  a 
yicar  and  the  parish  conncil  as  to  the  objects  of  a 
certain  local  charity. 

Bj  an  award  of  Inclosure  Commissioners  made 
in  1775,  a  certain  plot  of  land,  containing  about 
seventeen  acres,  was  allotted  to  "  the  vicar  and 
chorch wardens  of  the  parish  of  Upton  Snodsbury,*' 
in  the  county  of  Worcester,  "  and  their  successors 
for  the  time  being  .  .  .  and  which  said  allot- 
ment is  awarded  to  them  "  as  proprietors  of  cer- 
tain charity  lands." 

No  trusts  were  declared  by  the  award,  and  the 
origin  of  the  "  charity  lands  "  referred  to  therein 
was  unknown,  but  from  time  immemorial  the  rents 
had  been  applied  towards  the  repair  and  main- 
tenance of  the  parish  church  and  the  expenses  of 
Divine  service,  and  the  land  in  question  had 
aJwavs  been  known  as  the  "  church  lands." 

After  the  passing  of  the  Local  Gk>vemment  Act 

1894,  a  parish  council  was  formed,  of  which  the 
defendsmt,  Mr.  John  Hughes,  was  elected  chair- 
man. 

The  question  was  then  raised  whether  the  rents 
of  the  cnarity  were  exclusively  applicable  to  eccle- 
siastical purposes  or  not ;  and,  finally,  in  April 

1895,  in  pursuance  of  an  unanimous  resolution  of 
the  council,  Mr.  Hughes  addressed  a  letter  to  the 
Charity  Commissioners,  contending  that  the 
charity  was  not  an  "  ecclesiastical  Siarity,"  but 
was  applicable  for  parish  purposes  generally,  and 
requesting  leave  to  appoint  two  additional 
trustees. 

Mr.  Hughes  was  shortiy  afterwards  appointed 
people's  cnurchwarden. 

After  some  considerable  correspondence,  an 
assistant  commissioner  was  sent  to  the  district  to 
report,  and  the  following  letter  was  then  sent  by 
the  Charity  Commisioners  to  Mr.  Hughes  : 

8ih  Maroh  1897. — The  oommisBloners  have  had  under 
consideratioxi  the  report  of  the  Msistaiit  oommisaioner 
who  visited  Upton  Snodsbnry  on  the  18th  Feb.  last  and 
inqnired  into  the  administration  of  the  charity  known  aa 
the  "  ohorch  lands."  The  commisBionerB  are  of  opinion 
that  by  the  ineloBore  award  of  1775  the  vioar  and  ohnrch- 
wardenB  of  Upton  Snodsbnry  were  oonstitnted  trnstees  for 
all  pnrpoaes  of  the  lands  awarded  to  them  by  that  instrn- 

(a)  Beported  by  A.  L.  Morbis,  Esq.,  B&rrisi«r.At-Law. 


ment,  and  that  they  are  not  in  the  position  of  bare 
tmsteeB  ae  yon  are  understood  to  contend.  With  regard 
to  the  purposes  to  which  the  income  of  the  "  church 
lands "  is  applicable,  the  commissioners  are  further  of 
opinion  that  the  usage,  by  which  it  is  applied  to  the 
repairs  and  maintenance  of  the  pariah  church  and  to  the 
defraying  of  the  expenses  incidental  to  the  performance 
of  Divine  service,  is  ancient  and  unbroken,  and,  in  the 
absence  of  any  original  express  trusts,  that  such  usage 
ought  to  prevail. 

With  regard  to  the  letting  of  the  land  in  question,  the 
commissioners  are  unable  to  interfere  with  the  decision 
of  the  trustees  in  the  matter,  but  they  have  suggested  to 
the  vicar  that,  in  the  ciroumstances,  it  is  desirable  that 
the  lands  should  be  revalued  by  a  competent  valuer, 
whom  the  commissioners  are  prepared  to  nominate,  and 
let  in  accordance  with  his  advice. 

A  lon^  further  correspondence  followed,  and 
Mr.  Hughes  refused  to  co-operate  with  the  vicar 
and  his  churchwarden,  or  to  acquiesce  in  the 
decision  of  the  commissioners.  He  collected  the 
rente,  and  thereout  paid  a  sum  of  21.  2s.  to  the 
Worcester  Infirmary,  and  21.  to  the  Foresters' 
Club,  whereupon  the  Attorney- Qeneral,  at  the 
instance  of  the  commissioners,  commenced  this 
action  against  him,  claiming  an  injunction  and  an 
account,  and  that  a  scheme  for  the  administration 
of  the  charity  might  be  settied. 

The  vioar  and  his  churchwarden  were  made 
parties  to  the  action,  but  did  not  appear. 

By  sect.  70  of  the  Local  Oovemment  Act  1894, 
it  is  provided  that : 

(1)  If  any  question  arises,  or  is  about  to  arise,  as  to 
whether  any  power,  duty,  or  liability  is  or  is  not  trans- 
ferred by  or  under  this  Act  to  any  parish  council,  parish 
meeting,  or  district  council,  or  any  property  is  or  is  not 
vested  in  the  parish  council,  or  in  the  chairman  and 
overseers  of  a  rural  parish,  or  in  a  district  council,  that 
question,  without  prejudice  to  any  other  mode  of  trying 
it,  may,  on  the  application  of  the  council,  meeting,  or 
other  local  authority  concerned,  be  submitted  for  deci- 
sion to  the  High  Court  in  such  summary  manner  as,  sub- 
ject to  any  rules  of  court,  may  be  directed  by  the  court ; 
and  the  court,  after  hearing  such  parties  and  taking  such 
eridenoe  (if  any)  as  it  thinks  just,  shall  decide  the 
question. 

(2)  If  any  question  arises,  or  is  about  to  arise,  under 
this  Act  as  to  the  appointment  of  the  trustees  or 
beneficiaries  of  any  charity,  or  as  to  the  persons  in  whom 
the  property  of  any  charity  is  vested,  such  question 
shall,  at  the  request  of  any  trustee,  beneficiary,  or  other 
person  interested,  be  determined  in  the  first  instance  by 
the  Charity  Commissioners,  subject  to  an  appeal  to  the 
High  Court  brought  within  three  months  after  such 
determination.    .     .     . 

Dibdin,  for  the  plaintiff,  contended  that  the 
letter  of  the  8th  March  1897  was  a  determination 
bv  the  Charity  Commissioners  within  the  meaning 
of  sub-sect  (2)  of  sect.  70  of  the  Local  Gov^tn- 
ment  Act  1894,  and  that,  as  no  appeal  had  been 
brought  within  the  prescribed  time,  it  was  binding 
on  the  parties.    He  referred  to 

Be  Donnington  Church  Estate,  2  L.  T.  Bep.  10. 

P.  Vernon  Smith,  for  the  defendant  Hughes, 
argued  that  sub- sect.  (1)  was  applicable,  and 
that  the  parish  council  oueht  to  have  been  a 
party  to  the  action ;  and  that  the  letter  did  not 
amount  to  a  final  decision. 

Cozbns-Habdy,  J. — The  facts  bring  the  case 
within  sect.  70,  sub-sect  (2),  of  the  Local  Oovem- 
ment Act  1894.  A  question  had  arisen  under 
that  sub-section.  There  had  been  a  request  by 
a  trustee  (for  such   Mr.  Hughes  was),  and  the 
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letter  of  the  8th  March  1897  constitated  a  deter- 
mination within  the  meaning  of  that  sub-section. 
It  was  a  decision  by  a  competent  authority,  and  it 
is  condusive.  It  decides  that  the  objects  of  the 
charity  are  ecclesiastical,  not  secular.  The  defen- 
dant ought  to  have  abided  by  that  decision ;  but  he 
has  nevertheless  made  payments — small,  no  doubt 
^^f  a  secular  character  out  of  the  funds  under 
his  control.  The  action  was  therefore  rendered 
necessary  by  his  conduct,  and  I  must  order  him  to 
repay  the  sums  of  2  guineas  and  21.  and  the 
Attorney-General's  costs  of  the  action  up  to  to- 
day. There  must  be  a  reference  to  chambers  to 
settle  a  scheme. 

Solictor  for  the  plaintiff,  The  Treatwry 
Solicitor, 

Solicitors  for  the  defendant  Hughes,  Church, 
BendeU,  Todd,  and  Co.,  for  8.  SotUhM,  Worcester. 


QUEEN'S  BENCH  DIVISION. 

Thwrtday,  Dee,  14, 1899. 

(Before  Lord  Russkll,  O.J.) 

BosTOCK    V,    Ramsey    Urban    Dibtbiot 

OouNCiL.  (a) 

Protetice  —  Costa  —  Public  authoriUee  —  Action 
cigainst — Jurisdiction  of  judge  to  deprive  sue- 
eeseful  defendant  of  coete — **  Good  cause  ** — Con- 
duct  antecedent  to  the  litigaiion — Public  Autho- 
rities Protection  Act  1893  (56  A  57  Vict  61),  s,  1 
{by-Order  LXV.,  r.  1. 

Sect.  1  {b)  of  the  Public  Authorities  Protection  Act 
1893  does  not  take  away  the  discretion  aiven  by 
Order  LXV,,  r.  1,  to  the  judge  ai  the  trial  of  an 
action  to  deprive  a  successfid  defendant  of  his 
costs ;  and  consequently,  if  an  action  is  brought 
against  a  public  authority  in  respect  of  matters 
which  come  within  the  section,  and  after  trial 
with  a  jury  judgment  is  given  for  the  public 
authority,  {hejuage  has  a  discretionary  power 
for  good  cause  to  deprive  the  successful  defen- 
damis  of  their  costs,  notwithstanding  the  words 
in  the  section  that  where  "judgment  is  cbtained 
by  the  defendant,  it  shaU  carry  costs  to  be  taxed 
as  between  solicitor  and  client. 

In  considerinq  the  ^^uestion  whether  there  is  good 
cause  for  amrivtng  a  successful  na/rty  of  his 
costs,  the  judge  is  not  confined  to  ike  constdera- 
tion  of  the  conduct  of  the  party  in  the  actvLol 
litigation,  but  may  properly  take  into  considera- 
tion the  antecedent  conduct  of  the  party  which 
led  up  to  and  was  the  occcuion  of  that  litiga- 
Hon. 

FuBTHBB  CONSIDBBATION  before  Lord  Russell, 
G.J.  in  an  action  tried  by  him  with  a  jury. 

The  action  was  brought  by  the  plaintiff 
against  the  defendants,  who  were  the  local  autho- 
rity for  the  district,  for  malicious  prosecution, 
and  the  defendants  in  their  defence  pleaded  that 
they  had  reasonable  and  probable  cause  for 
taking  the  proceedings  against  the  plaintiff,  and 
that  fiiey  acted  without  malice  and  in  the  bond 
fide  belief  that  they  were  discharging  a  public 
duty. 

The  plaintiff  was  the  principal  proprietor  of  atra- 
velling  circus  or  menagerie  which  visited  the  town  of 
Ramsey,  and  for  the  purpose  of  giving  perform- 

(a)  Reported  by  W.  W.  Orr,  Esq.,  Barrister-at-Law. 


ances  there,  the  representative  of  the  plaintiff — 
the  plaintiff  himseli  not  being  in  Ramsey  at  the 
time — ^placed  the  vehicles  in  an  open  space  which 
was  a  part  of  the  public  thoroughfare. 

An  indictment  was  preferred  oy  the  defendants 
against  the  plaintiff  for  wilfully  obstructing  the 
highway,  ana  he  was  tried  on  this  indictment  at 
the  Huntingdon  Assizes  before  Wills,  J.  who 
directed  the  iury  that  there  was  no  evidence  on 
which  the  plaiutiff  could  properly  be  convicted, 
and  the  plamtiff  was  aooordingly  acquitted. 

The  plaintiff  then  brought  the  present  action 
for  malicious  prosecution  against  the  defen- 
dants. 

The  judge  at  the  trial  came  to  the  oondusion 
that  the  plaintiff  had  failed  to  show  the  absence 
of  reasonable  and  probable  cause  or  that  the  de- 
fendants had  acted  maliciously,  and  he  gave 
judgment  for  the  defendants,  but  without  costs, 
as  he  was  of  opinion  that  the  defendante  had 
acted  unreasonably  under  the  circumstances  in 
preferring  an  indictment  against  the  plaintiff  in- 
stead of  having  directed  the  police  to  remove  the 
obstruction. 

At  the  trial  no  question  was  ndsed  as  to  the 
power  of  the  judge  to  deprive  the  successful  de- 
fendante of  their  coste,  but  by  arrangement  be- 
tween the  parties  the  question  was  reserved  for 
further  consideration. 

The  question  now  was  whether  the  learned 
judge  at  the  trial  had  for  good  cause  power  to 
deprive  the  successful  defenoants — being  a  public 
authority— of  their  coste,  having  regard  to  the 
provisions  of  sect.  1  (b)  of  the  Public  Authorities 
f^roteotion  Act  1893,  and  also^  whether  in  con- 
sidering what  is  good  cause  the  judge  is  precluded 
from  tiudng  into  consideration  antecedent  evente 
which  led  up  to  and  were  the  occasion  of  the 
litigation. 

The  Public  Authorities  Protection  Act  1893 
(56  &  57  Yict.  0.  61)  provides : 

Sect.  1.  Where  after  the  commenoemeiii  of  this  Aofc 
any  aotion,  proseoution,  or  other  proceeding  is  oom- 
menoed  in  the  United  Kingdom  against  any  person  for 
any  act  done  in  pnrauanoe  or  ezecntion,  or  intended  exe- 
ontion,  of  any  Act  of  Parliament,  or  of  any  public  dnty 
or  aathority,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  ezecntion  of  any  such  Act,  duty,  or 
authority,  the  following  provisions  shall  have  effect: 
(6)  Wherever  in  any  snoh  action  a  judgment  is  obtained 
by  the  defendant,  it  shall  carry  coste  to  be  taxed  as 
between  solicitor  and  cHent. 

Order  LXY.,  r.  1,  provides  (as  to  coste) : 

Sabjeot  to  the  provisions  of  the  Aote  and  these  mles, 
the  coste  of  and  incident  to  aU  proceedings  in  the  Supreme 
Court  .  .  .  shall  be  in  the  discretion  of  the  court  or 
judge  .  .  .  Provided  that,  where  any  action,  cause, 
matter,  or  issue  is  tried  with  a  jury  the  coste  shaU 
follow  the  event,  unless  the  judge  by  whom  such  action, 
cause,  matter,  or  issue  is  tried,  or  the  court,  shall,  for 
good  cause,  otherwise  order. 

Blake  Odgers,  Q.C.  (P.  Bose-Innes  with  him) 
for  the  plaintiff.—^  the  first  place  the  meaning 
of  sect  1  (&)  of  the  Public  Autnorities  Protection 
Act  1893  is  merely  that  if  the  judgment  cairies 
coste  they  are  to  be  taxed  as  between  solicitor 
and  client;  and,  secondly,  those  words  in  that 
section,  althoagh  in  form  they  are  imperative 
aud  very  clear  at  first  view,  do  not  desteoy  the 
special  power  aud  discretion  which  the  judge  has 
under  Order  LXY.,  r.  1,  when  an  action  is  tried 
by  a  jury,  to  deprive  for  good  cause  the  success- 
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fal  defendant  of  his  costs.    There  was  a  very 
similar  section — sect.  264— in  the  Public  Health 
Act  1875,  which  is  repcnded  hj  tills  Act  of  1893, 
and  there  was  a  simUar  section  in  the  Public 
Health  Act  of  1848,  so  that  decisions  under  those 
Acts  apply.    In  sect.  264  of  the  Act  of  1875 
there   was  a  clause   which   is    important   here, 
namely,    "every  such  action    .    .    .    shall    be 
tried  in  the  county  or  place  where  the  cause  of 
action   occurred,    and    not    elsewhere,"   and   in 
•certain  events,  if  judgment  be  given  for  the  de- 
fendant,   '*then  the  defendant  shidl  be  entitled 
io  full  costs  of  suit,  and  have  judgment  accord- 
ingly.''   There  have  been  cases  as  to  the  meaning 
«f  "full  costs  of  suit,"  and  in  Avery  v.  TFboS 
(65  L.  T.  Bep.  122;  (1891)  3  Ch.  115),  it  was  held 
tluet  "full  costs"  meant  costs  as  between  party 
«nd  P&rhr,  and  not  costs  as  between  solicitor  ana 
ctient.    There  are  few  cases  on  the  point  under 
tlM  earlier  Acts,  and^  the  reason  is  tnat  this  law 
as  to  discretion  in  jury  cases  only  came  into 
eoetenoe   in  1875,    and  before   the   Judicature 
Act,  «t  common  law  at  all  events,  there  was  practi- 
cally no  discretion  as  to  the  costs.    In  Itchin 
Briige    Coffvpany  v.  Southampton  Local  Board 
^  K  A  B.  803  u.),  it  was  held  that  those  words 
**  shall  be  tried  in  the  county  or  place  where  the 
caBfle  oi  action  accrued  and  not  elsewhere,"  did 
not  take  away  the  general  discretion  of  the  court 
to  change  the  venue.     Those  words  are  as  im- 
perative as  the  words  applicable  here  as  to  costs, 
and  Lord  Campbell  says  that  the  words  "not 
elsewhere  "  mean  "  not  elsewhere  in  the  common 
and  ordinary  course  of  proceedings."    The  Judi- 
cature Act  1873,  coming  into  operation  in  1875, 
first  ffave  the  discretioiiary  power  in  these  cases, 
and  die  present  rule  is  Cfrder  LXY.,  r.  1,  and  in 
a  note  to  that  rule  in  the  Annual  Practice  it  is 
stated  that :  "  Previously  to  E.  C.  &.  1875,  Order 
LY.,  r.  1,  corresponding  to  this  rule,  the  courts 
of  common  law  had  no  discretion  as  to  costs,  but 
the  costs  followed   the   result."     These   orders 
and  rules  have  the  force  of  a  statute.    The  words 
in  role  1  give  a  special  power  in  a  spedal  case, 
and  it  must  be  a  case  tried  hj  a  juiy,  and  there 
must  be  good  cause,  as  to  which  were  are  many 
decisions.    It  is  a  very  special  power,  and  it  is 
not  taken  away  by  the  words  of  sect.  1  of  the  Act 
of  18d3,  which  Axst,  although  it  repeals  many  Acta, 
does  not  repeal  this  rule.    There  are  some  cases 
raisiiiff  the  (jueetion,  but  they  are  cases  which 
have  been  tried  by  a  judge  alone,  and  in  no  case 
has  the  question  been  raised  in  an  action  tried  by 
a  jury.    In  Bobinson  v.  Workington  Corporation 
(75  L.  T.  Rep.  674 ;  (1897)  1  Q.  B.  619),  Cave,  J. 
in  the  trial  of  the  action  before  him  with  a  jury 
deprived  the  successful  defendants  of  their  costs, 
but  the  (juestion  was  not  raised  or  argued  before 
him  or  in  the  Court  of  Appeal.     In  Holford  v. 
Acton  Urban  Di^Mct  CounoU  (78  L.  T.  Bep.  829 ; 
(1898)  2  Ch.  240),    Stirling,  J.  exercised  a  dis- 
cretion  in  depriving  the  defendants  of  a  certain 
portion  of  the  costs  in  a  case  which  came  under 
sect.  1  of  the  Act  of  1893.    In  Harrop  v.  Osaett 
Corparatum  (78  L.  T.  Bep.  387;  (1898)  1  Ch.  525), 
Homer,  J.  seems  to  have  thought  that  he  had  no 
discretion  where   judgment  was    given  for  the 
defendant  simpliciter — <*hich  is    not   this  case; 
and  in  North  metropolitan  Tramway  a  Company  ▼• 
L&ndon  County  Council  (78  L.  T.  Bep.  711 ;  (1898) 
2  Ch.  145),  Bomer,  J.  does  not  seem  to  have  h^d 
the  present  point  before  his  mind,  and  though  he 


seems  to  have  pven  the  defendants  their  costs 
as  between  solicitor  and  client  in  2V>m«  v.  Clacton 
Urban  District  CotmeU  (78  L.  T.  Bep.  712),  the 
point  as  to  his  discretion  was  not  argnied ;  but  in 
Cree  v.  8t.  Pancras  Vestry  {ante,  p.  153 ;  80  L.  T. 
Bep.  388 ;  (1899)  1  Q.  B.  693),  Bruce,  J.  distinctly 
held  that  his  discretion  was  taken  away  by  sect.  1  {b) 
of  the  Act. 

Lawson  Walton,  Q.C.  (J.  W,  Cooper  with  him) 
for  the  defendants. — The  judgment  of  Bruce,  J. 
in    Cree    v.    St.   Fancras    Vestry  (ubi    sup,),  is 
expressly  in  point.     He   there   says :   "As  the 
d^ence  is  of   a  purely  technical    character,  I 
should,  if  I  had  a  discretion  in  the  matter,  give 
judgment  for  the  defendants  without  costs.    But 
the  Public  Authorities  Protection  Act  1893,  s.  1  (5), 
takes  away  my  discretion  respecting  costs,  and  I 
am  compelled  to  give  the  defendants  the  costs  of 
the  action,  to  be  taxed  as  between  solicitor  and 
client."     That  is  a  decision  of  a  court  of  co- 
ordinate jurisdiction,  and  unless  there  is  some 
ground  for   distinguishing  it,  this  court  would 
naturally  agree  with  it  and  follow  it.    When  this 
Act  was  pMsed  in  1893  the  Judicature  Act,  the 
rules,  procedure,  and  discretionary  powers  of  the 
court,  were  all  in  operation,  and  must  all  be  taken 
to  have  been  contemplated  by  the  Legislature  in 
passing  the  Act  of  1^3,  and  yet  they  passed  that 
statute  in  absolute  terms  and  in  no  way  saved  the 
discretion  of  the  judge.     This  section  has  im- 
pliedly qualified  or  rep^ed  rule  1  of  Order  LXY. 
in  this  connection;   and  although  the  court  has 
ordinarily  the  widest  discretion  in  the  matter  of 
solicitor  ^d  client  costs,  the  judges  seem  to  have 
held  that  the  imperative  language  of  the  statute 
has  destroved  that  discretion  in  distinguishing 
between  the  scales  of  costs  applicable.    If  the 
scale  of  costs  is  imperatively  imposed  notwith- 
standing discretion,  why  should  there  not  be  an 
equally  imperative  imposition  of   the  obligation 
to  give  the  defendants  their  costs  P    if  the  court 
in  the  exercise  of  its  discretion  cannot  deal  with 
the  scale  of  the  costs,  how  can  the  court  in  the 
exercise  of  its  discretion  deal  with  the  question 
whether  or  not  the  defendant  is   to  have  his 
costs  P    Where  there  is  absolute  language  in  the 
statute  which  has  reference  to  previous  statutes 
in  which  a  discretion  exists,  the  skbsolute  language 
must  be  taken  to  do  away  with  the  discretion.    If 
the  statute  had  intended  to  leave  the  discretion 
of  the  court  untouched,  it  would  have  said  so, 
and  words  would  have   been  inserted  for  that 
purpose.     It  would  have  been  easy  to  add  that 
the  defendants  shall  have  their  costs  "unless  the 
court  see  good  cause  to  deprive  them  of  costs." 
The  judgment,  therefore,  of   Bruce,  J.  on  that 
part  of  the  case  is  right.    With  regard  to  the 
question  whether  there  was  jpood  cause  here,  the 
conduct  of  the  defendants  in  an  action  or  pro- 
ceeding prior  to  the  litigation  in  question  ousht 
not  to  DO  tflkken  into  account  in  judging  whether 
there  is  good  cause  or  not.    The  plamtifE  has 
brought  tins  litigation  without  reasonable  and 
probable  cause,  and  on  grounds  which  ought  to 
have  shown  him  that  he  ought  not  to  have  brought 
the  action,  and  tiiere  was  tiieref ore  no  good  cause 
for  depriving  the  defendants  of  their  costs.    He 
referred  to 
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Lord  BuBSBLii,    C.J. — ^The   qoestioii   that  U 
faised  in  this  case  is  undoubtedly  one  of  fpeneral 
importance  as  to  which  it  is  desirable  to  have  the 
authoritative  opinion  of  the  Court    of  AnpeaL 
There  are  two  points  which  have  to  be  consiaered, 
because,  if  my  judgment  should  be  against  the 
defendants  on  this  contention,  it  would  be  per- 
fectly open  to  them,  if  the  case  goes  to  the  Court 
of  Appeal,  to  contest  these  two  points :  First,  that 
in  the  circumstances  of  this  case  there  was  in  fact 
no  good  cause  to  justify  me  in  exercising  the 
power  to  deprive  the  defendants  of  costs,  if  I  had 
the    power;    and   next,   the  question   whether, 
looking  at  the  character  of  this  action  and  the 
public  authority  against  which  it  is  brought,  I 
have  in  fact  any  authority  or  discretion  in  the 
matter.    Therefore  I  have  to  deal  with  both  these 
points,  and,  in  order  to  do  so,  I  will  recall  the  cir- 
cumstances and  the  manner  in  which  the  case 
came  before  me  to  be  dealt  with  ac  the  conclusion  of 
the  evidence.    The  action  was  one  by  the  plaintifE 
against  the  local  authority  in  question,  charging 
the    authority    with    maliciously    and    without 
reasonable  and  probable  cause  causing  the  plain- 
tiff to  be  prosecuted.    The  prosecution  resulted 
favourably  to  the  present  plaintiff,  the  jury,  under 
the  direction  of  the  learned  judge,  WiUs,  J.,  who 
tried  the  case,  having  found  a  verdict  of  acquittal 
for  the  plaintiff.    The  charge  against  the  plaintiff, 
the  subject  of  that  prosecution,  arose  in  this 
way.    The  plaintiff   was  the  principal  proprietor 
of  a  travelling  circus.     That  circus  visited  the 
town  of  Ramsey,  and  the  representative  of  the 
plaintiff  was  proceeding  to  place  his  waegons  or 
vehicles  in  a  particular  part  of  a  public  thorough- 
fore,  where,  in  the  opinion  of  the  representative  of 
the  local  authority,  such  placing  would  have  been 
an  interference  with  the  right  of  the  public  in 
the  using  of  the  highway,  in  other  words,  an  ob- 
struction of  the  himway.    Instead  of  doing  what 
common  sense  womd  have  suggested,  if  this  really 
was  an  inconvenience  and   obstruction   of  any 
serious  moment,  namely,  calling  in  a  policeman 
and  requiring  the  removal  of  these  carnages,  the 
authority,    or   their  representatives,    appear   to 
have  acquiesced  in  the  circus  being  held  and  in  the 
obstruction  being  continued,  although  it  was  not 
a  case  in  which  the  plaintiff,  who  was  not  in  fact 
there,  or  his   representatives  were  concerned  in 
asserting  a  right  to  use  the  highway  in  that  par- 
ticular way.    They  had  apparently  been  allowed 
to  do  BO  on  previous  occasions,  and  if  they  had 
been  authoritatively  told  that  they  had  no  business 
to  be  there  and  the  obstructioA   had  been  re- 
moved, as  it  might  have  been  and  ought  to  have 
been,  there  would  have  been  no  ground  whatever 
for  suggesting  that  the  proprietor  of  this  circus 
was  going  to  assert  a  right  to  the  continued  user 
of  tms  public  highway  so  as  to  cause  an  obstruc- 
tion.  Instead  of  taking  that  very  simple  and,  as  I 
think,  obviously  reasonable  course,  the  authority 
allowed  the  circus  to  be  held,  and  thereupon  with- 
out notice  to  the  plaintiff  they  prefer  and  eater 
an   indictment   against  him  at  the  assizes  for 
obstructing  the  highway.    Thev  later  gave  notice 
of  that  indictment,  and  the  plaintiff  was  called 
upon  to  plead  to  it.     He  came  down  and  took 
his  trial,  and  when  the  case  had  proceeded  some 
little  way  the  learned  judge  arrived  at  the  con- 
clusion that  there  was  no  evidence  on  which  he 
could  properly  be  indicted,  and  the  jury  returned 
a  verdict  of  not  guilty.     At  the  trial  before  me 


the  plaintiff  was  bound  to  establish  two  things, 
that  he  had   been   prosecuted  maliciously  and 
without  reasonable  and  probable  cause  charged 
with  this  offence  and  prosecuted  for  it.    At  the 
end  of  the  case  I  arrived  at  the  conclusion  that 
neither  of  these  two  things  had  been  made  out, 
and  that  there  was  no  absence  of  reasonable  and 
probable  cause,  because  undoubtedly  these  coaches 
or  waggons  were  in  a  position  in  which  they  did 
constitute  an  obstruction  of  the  highway ;  and  in 
the  next  place  that  there  was  not  the  slightest 
ground  for  suggesting  that  the  thing  was  done 
at  all  "  maliciously "  m  the  ordinary  and  legal 
sense  of  that  word.    Accordinglv,  at  the  end  of 
the  case  I  ruled — ^and  of  course  the  plaintiff  was 
entitled,  if  so  minded,  to  question  that  rulinj^^ — 
that  the  plaintiff  had  made  out  no  case  agamst 
the  defendcmts,  and  I  thereupon  gave  judgment 
for  the  defendants,  and  then  I  came  to  consider 
the  question  of  costs.    I  am  now  simply  assuming 
that  I  have  the  right  to  interfere  in  this  matter, 
and  that  I  am  considering  the  question  whether 
there  was  just  cause  and  good  cause  for  depriving 
the   defendants   of  their   costs.      The    learned 
counsel  for  the    defendants    has  very  properly 
urged  the  only  consideration  which  creates  any 
doubt  in  my  mind  upon  that  sulnect,  namely, 
that  although  the  conduct  of  the  deiendants  mav 
have  been  unreasonable  in  the  action  they  took 
in  presenting  the  indictment  against  the  plaintiff, 
and  in   not  taking  the  simple   steps   to  which 
I   have  already   adverted,  yet  that  was   not  a 
cause  which  ought  to  operate  in  the  mind  of  a 
judge  within  the  meaning  of  the  judge's  power 
as  to  the  costs  of  the  action,  which  was  an  action 
in  which   the  local  authority  were  defendants, 
and  in  which  they  were  charged,  and  without 
ground  in  the  result,  with  maUoiously  and  without 
reasonable  and  probable  cause  prosecuting  the 
plaintiff.     That  undoubtedly  is  a  consideration 
which  has   to  be  dealt  with.    It  seems  to  me 
that    the   antecedent   course   of   conduct   does 
properly   enter  into    the    consideration  of   the 
question  whether  there  was  good  cause  or  not, 
and  in  this  way.    If  the  antecedent  conduct  of 
the  defendants  led  in  the  first  instance  to  the  pro- 
secution, and  brought  about  the  apparent  neces- 
sity of  the  plaint^  to  endeavour  to  vindicate 
himself  against  this  charg^  and  against  his  being 
indicted  for  the  same ;  if  it  was   in  fact  ^  their 
conduct  which  brought  it  about,  although  it  was 
not  in  fact  conduct  m  the  litigation,  still  I  think 
it  was  conduct  iwhich  the  judge,  havins  to  dispose 
of  the  question  of  costs,  might  properly  take  mto 
consideration.    I  therefore  made  the  order  that 
the  defendants  should  be  deprived  of  their  costs. 
So  much  as  to  the  question  of  good  cause,  and  I 
can  merely  say  that  I  agree  that  the  point  raised 
by  the  learned  counsel  K>r  the  defendimts  is  (jnite 
worthy  of  consideration,  whether  the  judge  is  to 
be  confined   to  considering  the  question  of  the 
conduct  of  the  defendant  m  the  actual  litigation, 
and  whether  he  is  precluded  from  extendmg  his 
consideration  to  the  antecedent  events  which  led 
up  to  and  were  the  occasion  of  that  litigation. 
The  view  I  take  is  that  he  is  not  so  precluded. 
Then  the  second  question  is — assuming  there  was 
good  cause — had  I  the  authority  to  deal  with  the 
question?     That  is  the  point  which  has  been 
mainly  discussed  before  me.      The  Legislature 
have  now  for  a  considerable  time  afforded  proteo- 
tioa  to  local  authorities.      They  have  afforded 
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that  special  protection  to  local  authorities  because 
they  are  pubuc  authorities  and  not  private  persons. 
That  protection  has  taken  various  forms,  such  as 
limitations,  special  provisions  as  to  notice,   and 
special  provisions  as  to  costs ;  and  the  main  ques- 
tion in  this  case  is  whether  the  special  provisions 
as  to  coets  are  intended  by  the  Legislature,  and  are 
effective,  to  deprive  the  court  of  the  discretionary 
power  as  to  coets  which  in  other  cases  it  possesses. 
To  begin  with,  the  point  which  I  think  alone  is 
neoeesaiy  to  be  dealt  with,  namely,  the  power  of 
the  oourc  to  deal  with  costs  as  given  by  the  rules 
of  court,  it  is  not  neoessarv  to  refer  to  anv  earlier 
history  of  the  case  than  Order  LXV.,  r.  1,  of  the 
Bulee  of  1883,  which,  with  a  slight  variation,  is 
the  same  as  tbe  corresponding  Oraer  in  the  Rules 
of  1875  under  the  Judicature  Act  of  1873.    It  is 
unnecessary  here  to  refer  to  the  previous  pro- 
vision.   The  provision  is  that  "snoject  to  the 
provisions  of  the  Acts  and  these  rules  the  costs 
of  and  incident  to  all  proceedings  in  the  Supreme 
Court.,  including  the  administration  of   estates 
and  trusts,  shaU  be  in  the  discretion  of  the  court 
or  judge."    Now,  it  cannot  be  doubted  that  those 
words  apply  to  all  the  proceeding^  in  the  Supreme 
Court  and  to  prooeedinffs  against  all  classes  of 
persons  or  bodies  in  the  Supreme  Court.    But 
there  is  a  limitation  upon  tlmt :  "  Provided  also 
that  where  any  action,  cause,  matter,  or  issue  is 
tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  by  whom  such  action,  cause, 
matter,  or  issue  is  tried,  or  the  court,  shall  for 
eood  eause  otherwise  order."    The  question  there 
IS  whether  there  is  or  is  not  good  cause.    We 
start  clearly  with  this.    That  is  a  rule  having  the 
force  of  a  statutory  enactment,  which  in  all  cases 
gives  the  court  discretion  over  the  costs,  but  with 
a  stipulation  that  in  the  case  of  a  trial  before  a 
jury  the  coets  are  to  follow  the  event  unless  for 
good  cause  the  judge  shall  otherwise  order.    Now 
comes  the  legislation  in  favour  of  public  autho- 
rities ;  and  that  dates  back  a  considerable  time. 
Previous  to  the  Public  Health  Act  1848  there 
were  to  be  found  provisions  in  the  same  direction, 
if  not  to  the  same  effect.    It  is,  however,  enough 
for  me  to  b^in  with  the  statute  of  1848.    The 
Public  Heall£  Act  of  1848  contained  a  provision 
which  in  substance  is  repeated  in  the  Public 
Hfcalth  Act  of  1875.     I  am  not  aware  that  there 
is    any    material    difference    between    the   two 
Acts,  and  therefore  I  refer  to  the  later  of  those 
Acts,  the  Act  of  1875.     Sect.  264  of  that  Act 
provided  that "  a  writ  or  process  shall  not  be  sued 
out   against  or  served  on  any  local  authority, 
.    .     .    for  anything  done  or  intended  to  be  done 
or  omitted   to    be    done  under   the   provisions 
ci  this  Act  until  the  expiration  of  one  month 
after  notice  in  writing  has  been  served  on  such 
local    authority     .    .    .    and    on    the   trial   of 
any    such   action    the    plaintiff   shaU    not    be 
permitted  to  go  into  evidence  of  any   cause  of 
action  which  is  not  stated  in  the  notice  so  served ; 
and*  unless  such  notice  is  proved,  the  jury  sball 
find  for  the  defendant."    Tnat  is  the  first  provi- 
sion,   namely,   that   there   should  be   notice  in 
writing ;  that  no  action  should  be  brought  until 
the  expiration  of  one  month  after  such  notice 
should  have  been  served  ;  that  such  notice  must 
state  the  cause  of  action  amongst  other  things, 
and  that  the  plaintiff  is  limited  in  the  action 
which    he    subsequently    brings    to   the  cause 
of  action  which  he  states  in  such  notice.      The 


section  then  goes  on  :  "  Every  such  action  shall 
be  commenced  within  six  months  next  after  the 
accruing  of  the  cause  of  action,  and  not  after- 
wards, and  shall  be  tried  in  the  county  or  place 
where   the  cause  of   action  occurred,   and   not 
elsewhere.*'    That  is  a  very  emphatic  provision. 
First  of  all,  it  savs  the  action  must  be  commenced 
within  six  months.    That  is  clear.    Then  it  pro- 
ceeds to  bay  **  and  shall  be  tried  " — not  that  the 
venue  shall  be  laid,  but  that  it  shall  be  tried — **  in 
the  county  or  place  where  the  cause  of  action 
occurred,      and     then    it     adds    with    further 
emphasis  "  and  not  elsewhere."    It  then  proceeds 
and  gives    the  authority  upon  which  notice  of 
action  has  been  served  an  opportunity  of  tender- 
ing amends  which  may  be  complete  ;  and  g^ves  the 
authority  the  further  right  to  increase  their  offer 
of  amends  by  leave  of  the  court,  paying  money 
into  court,  and  then  it  proceeds :  "  And  if  upon 
issue  joined,  or  upon  any  plea  pleaded  for  the 
whole  action,  the  jury  find  generally  for  the  de- 
fendant, or  if  the  plaintiff  be  nonsuited  or  judg- 
ment be  given  for  the  defendant,  then  the  defen- 
dant shall  be  entitied  to  full  costs  of  suit,  and 
have   judgment    accordingly."      It  will  be  ob- 
served that  the  language  in  that  later  clause  as  to 
costs  is  certainly  not  mor  e  emphatic  than  the  clause 
to  which  I  have  adverted  as  to  where  the  action 
shall  be  tried,  namely,  "  and  shall  be  tried  in  the 
county  or  place  where  the  cause  of  action  occurred, 
and  not  elsewhere."     Now,  the  construction  of 
that  branch  of  sect.  264  came  before  the  court 
for  consideration  as  far  back  as  the  year  1858 
in  the  case  of  the  Itchin  Bridge  Compcmyy. 
Southampton  Local  Board  (8  E.  &  B.  803  n.).    The 
court  there,  which  was  not  merely  one  judge,  but 
the   court    in   bane,   came    to    the    conclusion 
that,  emphatic  as  those  words  were,  they  had  not 
the  effect  of  taking  away  the  discretion  of  the 
court  where   the  convenience  and  the  needs  of 
justice  required  the  discretion  of  the  court  to 
change  the  venue.    Whether  one  agrees  or  not 
with  that  decision,  it  is  a  decision  whi<^  has 
lasted  now  for  forty-one  years,  and  which,  so  far 
as  I  am  aware,  has  not  been  questioned,  but  has 
been  since  acted  upon  and  has  become,  in  the 
interpretation  of  language  not  more  emphatic,  an 
authority  upon  the  proper  judicial  interpretation 
to  be  given  to  words  of  a  cognate  kind  foimd  in 
the  very  same  section,  though  no  doubt  applied 
to  a  different  subject.    Those  words  are  not,  of 
course,  the  words  we  have  now  to  deal  with,  as 
the  existing  provision  of  law  dealing  with  this 
matter  is  tne  Public  Authorities  Protection  Act 
1893,  sect.  1  of  which  Act  provides  :   "  Where 
after  the  commencement  of  this  Act    .    .    .    any 
action  is  commenced  for  any  act  done  in  pur- 
suance of   any  Act  of   Parliament,  or  of   any 
public  duty  or  authority,  or  in  respect  of  any 
alleged    neglect*    &c.,   the   following   provisions 
shall  have  effect.    The  action,  &o.,  shfOl  not  lie 
or  be  instituted  unless  it  is  commenced  within  six 
months  after  the  act  complained  of,  or  in  case  of 
continuance  of  damage  within  six  months  next 
after  the  claiming  thereof.     Wherever   in  any 
such  action  a  jud^ent  is  obtained  by  the  defen- 
dant it  shall  carry  costs  to  be  taxed  as  between 
solicitor  and  client."    The  p<nnt  therefore  is :  Do 
those  words  take  away  the  discretion  of  the  court 
where   there    is   good    cause — ^which    must  be 
assumed  for  this  oranch  of  the  cas&— to  deprive 
the  defendant  authority  of  their  costs  where  they 
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have  succeeded  P  I  may  observe  that  it  seems  to 
me  that  this  lanf^uage  is  not  more  emphatic 
perhaps  not  so  imperative  in  its  tone,  as  the 
mngoage  fo  which  I  have  adverted  touching  the 
venue  in  the  earlier  statute  of  1875,  where  it  was 
held  that  the  discretion  of  the  court  was  not 
taken  away.  Let  us  look  upon  the  reason  of  the 
thing.  It  is  quite  right  that  where  a  public 
authority  succeeds  and  is  not  in  any  way  to  blame 
for  the  proceedings  in  the  litigation  in  which  it 
has  been  involved,  and  has  done  nothing  to  bring 
it  about  or  to  cause  it,  that  authority  should  be 
indemnified  in  its  costs  by  getting  those  costs 
as  between  solicitor  and  client,  and  not  merely 
as  between  party  and  party,  which  would  leave 
some  burden  upon  the  public  authority.  But  if 
the  public  authority  has  brought  the  litigation 
upon  itself  by  its  unreasonable  course  of  conduct, 
wny,  any  more  than  in  the  case  of  a  private  in- 
dividual, should  the  discretion  of  the  court  not  be 
exercisable  in  regajrd  to  that  public  authority  P 
I  fail  to  see  anv  reason  in  princi{>le  whj  the 
Legislature  should  have  any  such  idea  in  its 
mind.  The  learned  counsel  for  the  defendants  has 
said  that  what  the  Legislature  really  meant  was 
that  the  public  were  not  to  be  charged  with  any 
of  the  ezpeoses  of  the  liti^tion  in  which  their 
reprasentative  local  authority  was  engaged  upon 
their  behalf  or  as  representing  them.  But  I  do 
not  know  that  that  suggests  any  reason  of  public 
policy  or  good  sense  in  tne  case  of  a  public  autho- 
rity any  more  than  in  the  case  of  a  private 
person.  I  do  not  myself  feel  strongly  the  force 
of  that  reasoning.  How  does  authority  deal 
with  this  matter  P  I  do  not  propose  to  go  into 
a  minute  examination  of  the  cases  that  have  been 
cited.  I  merely  say  this,  that  while  there  are 
expressions  unquestionably,  in  one  or  two  of  the 
judgments  cited,  which  would  seem  to  indicate 
that,  in  the  mind  of  Bomer,  J.  particularly,  there 
was  some  fetter  upon  the  discretion  of  the  court, 
it  is  at  the  same  time  true  to  say  that  there  is  no 
decision  by  him  or  by  any  other  judge,  with  one 
exception,  in  the  cases  cited  before  me,  which  is 
to  the  effect  that  the  discretion  of  the  court  has 
been  taken  away  if  good  cause  exists  for  exer- 
cising the  discretion.  The  one  case  which  is  an 
authority,  and  a  reTj  clear  and  distinct  authority, 
in  favour  of  the  defendants'  contention  is  the 
decision  of  Bruce,  J.  in  the  case  of  Cree  v.  8t 
Pancras  Veatry  (tibi  swp.),  and  perhaps  a  stronger 
case  could  not  be  cited  of  the  unreasonableness  of 
this  legislation,  if  the  view  of  that  legislation  sug- 
gested by  the  defendants  is  correct,  than  the  facte 
of  that  case,  and  the  fact  that  Bruce,  J.,  having 
formed  the  opinion  that  the  discretion  of  the 
court  was  taken  away,  came  to  the  decision  that 
he  was  obliged  very  much  against  his  will  to  come 
to.  As  Ulustrating  this  point  I  will  read  what 
he  there  says:  "As  the  defence  is  of  a  purely 
technical  character,  I  should,  if  I  had  a  discretion 
in  the  matter,  g^ve  judgment  for  the  defendants 
without  costs.  But  the  Public  Authorities  Pro- 
tection Act  1893,  s.  1  (5),  takes  away  mv  discre- 
tion respecting  costs,  and  I  am  compelled  to  give 
the  defendants  the  costs  of  the  action,  to  be  t^ed 
as  between  solicitor  and  client.  But  as  the  de- 
fendants have  succeeded  on  one  issue  only,  they  are 
not  entitled  to  such  costs  as  may  be  appomon- 
able  to  the  other  issues.  I  therefore  direct 
that  such  costs  as  are  properly  apportion- 
able  to  the  issues  raised  on  the  1st,  2nd,  3rd,  I 


4th,    5th,    and    6th    paragraphs    of    the    state* 
ment  of  defence  shall  be  the  plaintiffs'  oosts.*^ 
Therefore  it  is  to  be  observed  that  although  tbe 
defendants  succeeded  and  got  judgment,  they  did 
not  get  their  costs  to  be  tf^edas  l^tween  solicitoF 
and  client  of  the  whole  of  the  issues  in  the  action* 
The  learned  judge  proceeds :  "  I  have  only  to  say,, 
in  conclusion,  that  the  case  seems  a  strong  com- 
mentarv  on  tiie  rules  laid  down  by  modem  statute 
law.    The  defendants,  a  sanitary  authority,  have^ 
by  their  own  default,  created  a  nuisance  in  their 
own  district;  by  an  unlawful  exercise  of  their 
authority  they  induced  a  person  who  was  not 
liable  to  expend  70L  in  doin^;  what  the  defendants 
themselves  ought  to  have  done ;  when  the  plain- 
tiffs seek  to  recover  from  the  defendants  tlie  702. 
so  expended,  the  defendants  raise,  and  succeed 
upon,  the  technical  defence  of   a  six  numths* 
statute  of  limitation,  and  this  defence   is  con- 
sidered  bv  the  Leeislature  so  meritorious  that 
the  defendants  are  oy  statute  declared  to  be  en- 
titled  to  costs  as  between  solicitor  and  client^ 
although  it  is  open  to  grave  doubt  whether,  apart 
from  this  special  enactment  conferring  this  privi. 
lege  upon  a  defendant  who  succeeds  on  a  technical 
defence,  the  judge,  even  in  a  meritorious  case,  at 
common  law,  would  have  any  jurisdiction  to  order 
costs  to  be  taxed  as  between  solicitor  and  dient.** 
There  could  not  be  a  stronger  condemnation  of 
the  uses  to  which  this  legislative  enactment,  if  it 
is  as  the  learned  judge  thinks,  may  be  put  and 
the  injustice  and  wrong  that  may  result  from 
such  a  construction.    Am  I  bound  by  that  deci- 
sion P    I  need  not  say  I  have  unfeigned  respect 
for  any  expression  of  opinion  of  Bruce,  J.,  and  if 
that  were  a  decision  of  long  standing  and  ac- 
quiesced in  I  should  feel  that  I  ought  to  conform 
to  it ;  but  it  is  neither  one  nor  the  other,  and, 
moreover,  I  do  not  find  from  the  report  at  the 
case  that  this  question  of  the  construction  of  the 
Public  Authorities  Protection  Act  of  1893  was 
argued  before  him  at  alL    The  case  beins  tried 
by  him  without  a  jury,  he  apparentiy  took  time 
to  consider  the  questions  that  were  involved  and 
which  went  to  tne  success  of  the  action,  namely, 
whether  this  701.  which  had  been  expended  by  the 
plaintiffs,  owing,  as  he  points  out,  to  the  default 
of  the  defendants,  could  oe  recovered  back,  but  as 
far  as  I  can  see  as  to  the  cases  that  have  been 
referred  to  there  does  not  appear  to  have  been 
any  argument  upon  the  Question  of  the  construc- 
tion of  the  Puolic  Autiiorities  Protection  Act 
1893.     I   therefore  do  not  feel  bound  to  con- 
form to  that  dedsion.     I  think  that  it  is  not 
straining    the  language    of    the   statute,  which 
undoubtedly  must  be  construed  by  the  ordinary 
rules,  giving  effect  to  its  language,  and,  bearing 
in  mind  the  context,  to  say  that  it  means  no 
more  than  this,  that   wherever  in  an  action  a 
judgment  is  obtained  by  the  defendants,  in  such 
cases  as  they  are  entitied  to  costs,  those  costs 
should  be  taxed  as  between  solicitor  and  client. 
That  is  to  say,  that  it  leaves  untouched  what  I 
conceive   to   be  the   salutary  discretion  of  the 
judge  in  order  to  enable  him  in  such  cases  aa 
that   before    Bruce,   J.    (which   I    admit  is  a 
stronger  case  than  this  present  one)  to  deal  with 
the  question  of  costs.    I   think,  therefore,  that 
this  statute  does  not  take  away  the  discretionary 
power  of  the  court,  the  power  which,  beUerin^ 
that  I  possessed  it,  I  have  already  declared  my 
intention  to  act  upon,  having  arrived  at  the  oon- 
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elusion  that  there  was  good  cause  why  I  should 
BO  act.  I  now  wish  to  guard  myself  against  one 
other  possible  suggestion.  It  is  not  necessary 
that  I  should  consider  it  or  discuss  it.  I  am 
not  by  any  means  clear  that,  even  where  the 
defendants  were  to  get  costs,  and  the  judge  de- 
signed that  they  should  get  costs,  it  would  not 
be  equally  in  the  discretion  of  the  judge  to  say 
that  the  scale  might  not  be  taxed  costs  as  between 
solicitor  and  client.  I  am  not  at  all  sure  that 
the  discretion  does  not  override  both  the  question 
of  their  getting  costs  and  the  question  what 
those  cosfcs  should  be.  It  is  not,  however,  neces- 
sary for  the  purposes  of  the  present  case  that  I 
should  express  any  defini^^  opiniod  upon  that 
subject.  There  remains  only  this  further  matter. 
What  took  place  at  the  trial  was  that  I,  having 
given  judgment  for  the  defendants,  then  pro- 
ceeded without  argument  and  without  objection 
to  make  an  order  depriving  the  defendants  of 
costs.  I  was  not  then  asked  to  stay  my  hand, 
nor  was  the  point  raised  that  I  had  no  authority 
to  entertain  that  question  at  all,  or  to  deal  with 
it,  and  thereupon  the  matter  stood  thus :  Judg- 
ment ordered  for  the  defendants  without  costs. 
It  was  then  thought  that  it  would  be  re- 
spectful to  the  court,  as  my  attention  had  not 
been  drawn  to  the  point,  that  if  the  question 
was  to  be  reopened,  it  should  come  before  me  to 
discoBS  that  question,  and  special  terpis  in  writing 
were  agreed  upon  for  that  purpose.  I  will  now 
merely  observe  that,  as  at  present  advised,  it 
would  Qot  have  been  proper  for  me  to  have  made 
any  different  order  than  I  did  in  fact  make.  On 
t^e  whole,  therefore,  I  adhere  to  the  decision  at 
which  I  arrived  at  the  trial,  and  I  think  the  de- 
fendants, while  they  must  have  judgment,  must 
have  that  judgment,  subject  to  the  view  of  the 
Court  of  App^  upon  the  whole  matter,  without 
costs. 

Jtidgment  for  the  defendants  without  costs. 

Solicitor  for  the  plaintiff,  Chiilford  E,  Lewis, 
Solicitors  for  the  defendants,  Stevens,  Son,  and 
Parkes,  for  Serjeant  and  Son,  Bamsey. 


Thursday,  Jan.  11, 1900. 

(Before  Gbantham  and  Ghannbll,  JJ.) 

BuBTON  (app.)  V.  Assessment  Committee  of 
St.  Gilbs-in-thb-Fields  and  St.  Gboboe, 
Bloomsbubt.  (a) 

Bating  —  Poor  rate — Advertising  agent  —  Hoard- 
ings in  pvhlic  streets  —  Displaying  advertise- 
ments thereon — Person  who  **  permus  "  the  land 
to  be  used  Jor  advertisements  —  RateahUity  of 
advertising  agent — Advertising  Stations  {Bating) 
Act  1889  (52  &  53  Vict.  c.  27),  s,  3. 

An  advertising  agent  who,  under  licences  obtained 
from  builders  or  the  owners  of  land,  affixes  or 
displays  advertisements  for  persons  desiring  to 
advertise  on  an  advertising  station  or  on  hoard- 
ings erected  in  the  public  streets,  but  who  has  no 
ivierest  in  the  premises  on  which  such  hoardinas 
are  erected,  is  not  the  person  who  "permits  trie 
Umd  to  be  used  "  for  the  exhibition  of  advertise- 
ments  within  the  meaning  of  sect.  3  of  the 
Advertising  Stations  (Batina)  Act  1889,  and  is 
not  deemed  to  be  in  beneficial  occupation  of  »uch 

(o)  Btfported  by  W.  W.  Obe.  Esq.,  Barrlttor-at-Lftw. 

Mag.  Cas.— Vol.  XIX. 


land,  and  is  therefore  not  liable  to  be  rated  to 
poor  or  other  local  rates  under  or  by  virtue  of 
that  section. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  County  of  London  upon  the  hearing  of  an 
appeal  against  the  supplemental  valuation  list  for 
the  parishes  of  St.  Giies-in-the-Fields  and  St. 
Greorge,  Bloombury. 

The  appellant  is  an  advertising  agent  carrying 
on  business  under  the  name  of  the  Partington 
Advertising  Company  in  the  county  of  London. 

In  order  to  carry  on  his  business,  which  is  that 
of  displaying  advertisements  for  persons  desiring 
to  advertise,  the  appellant  obtains  licences  from, 
amongst  others,  builders  and  owners  or  lessees  of 
land  to  affix  during  building  operations  adver- 
tisements on  the  exterior  of  the  hoardings  neces- 
sarily erected  during  the  continuance  of  DuiloUi]^ 
operations.  Having  obtained  such  licences,  the 
appellant  affixes  to  such  hoardings  the  advertise- 
ments which  he  has  agreed  with  intending  adver- 
tisers to  exhibit. 

The  respondent  committee  are  the  authority 
invested  by  the  Valuation  (Metropolis)  Act  18^, 
and  the  Acts  amending  the  same,  with  power  to 
hear  and  decide  objections  to  assessments  of  pre- 
mises in  the  parish  of  St.  G^rge,  Bloomsbury, 
made  by  the  overseers  for  the  poor  rates. 

In  a  supplemental  valuatiou  list  for  the  parish 
the  appelmnt  was  inserted  by  the  overseers  under 
the  name  of  Partington  and  Co.  as  being  the  rate- 
able occupiers  of  what  were  therein  described  as 
an  "advertising  station,"  situate  at  72  to  86, 
Southampton-row,  of  an  alleged  gross  value  of 
lOOZ.  and  an  alleged  rateable  value  of  95L,  and  a 
**  hoarding  *'  situate  at  100  to  112,  Southampton- 
row,  of  an  alleged  gross  value  of  144Z.  and  an 
alleged  rateable  value  of  1S71. ;  and  Nightingale 
and  Co.  were  therein  described  as  the  rateable 
occupiers  of  a  hoarding  at  Hyde-street  and 
Museum-street  of  an  alleged  gross  rateable  value 
of  216Z.,  and  rateable  value  of  166Z. 

In  June  1898  the  appellant  gave  notice  of  objec- 
tion to  the  list,  and  the  respondent  committee 
heard  the  appellant's  ejections  to  the  list  and  they 
affirmed  the  assessments,  and  they  also  substi- 
tuted in  the  list  the  appellant  under  the  name  of 
Partington  and  Co.  as  the  rateable  occupiers  of 
the  hoardinir  in  lieu  of  Nightingale  and  Co. 

The  appellant  afterwards  served  notice  of 
appeal  from  the  decisions  of  the  assessment 
committee  to  the  Quarter  Sessions  for  the  County 
of  London. 

The  advertising  station  and  hoardings  consist 
of  a  framework  ox  wooden  beams,  the  bases  of  the 
uprights  being  fixed  in  the  ground,  and  the  whole 
being  supported  by  wooden  props  or  stays.  To 
^ese  frames  planlcs  are  closely  nailed  so  as  to 
screen  the  building  operations  from  the  highway. 
On  the  face  of  the  screen  towards  the  highway 
advertisements  are  affixed,  and  the  advertising 
station  and  hoardings  are  erected  on  the  highway 
of  the  several  streets  adjoining  land  on  which 
building  operations  were  being  carried  on.  The 
lessees  of  such  lands  were  respectively  bound  by 
covenant  with  the  lessors  to  erect  and  maintain 
a  strong  close  boarded  hoarding  completely  in- 
closing the  front  of  the  land,  varvmg  in  height  and 
length  as  the  requirements  of  the  building  opera- 
tions rendered  necessary.  The  hoardings  and  the 
framework  of    Uie   advertising  station  and  the 
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supports  thereto  were  wholly  erected  by  the 
bmldf'r  of  the  baildingB  in  course  of  erection  on 
the  respective  sites,  but  the  boards  forming  the 
screen  on  which  advertisements  were  subsequently 
displayed  were  attached  to  the  framework  \y  the 
appellant. 

The  management  of  the  pavements,  stones,  and 
other  materials  of  the  streets  in  question — which 
are  highways — is  vested  in  and  under  the  control 
of  the  Board  of  Works  for  the  St.  Giles  District 
as  the  surveyors  of  highways  under  sect.  96  of 
the  Metropolis  Management  Act  1855. 

Previously  to  the  erection  of  the  advertising 
station  and  hoardings,  licences  were  obtained  by 
the  builders  from  the  board  of  works  granting 
permission  for  their  erection  on  the  public  way  ot 
the  streets  in  which  they  were  erected.  None  of 
these  licences  permitted  the  exhibition  of  adver- 
tisements on  the  hoardings  thereby  sanctioned, 
and  on  the  licence  granted  in  respect  of  one  of 
the  hoardin^p  was  a  notice  expressly  forbidding 
the  exhibition  of  advertisements  on  that 
hoarding. 

By  an  agreement  the  builder  of  the  premises 
to  be  erected  on  the  site  72  to  86,  Southampton- 
row,  agreed  to  let  the  appellant,  as  tbe  Partington 
Advertising  Company,  luive  the  use  of  the  hoard- 
ing there  for  the  purpose  of  affixing  thereto 
beards  or  printed  bills  as  used  bv  mm  in  his 
business  as  advertising  agent ;  ana  by  au  agree- 
ment Nightingale  and  Co.  asreed  to  let  the  ap- 
pellant luLve  the  use  of  the  noardinff  at  Hyde- 
street  for  the  same  purpose,  and  oy  another 
agreement  the  lessor  agreed  to  let  the  appellant 
have  the  use  of  the  building  site  at  100  to  112, 
Southampton-row,  for  the  purpose  of  erecdnff 
a  hoarding  thereon  and  afllxing  boards  to  be  used 
br  him  lor  the  exhibition  of  advertisements. 
Eiach  of  these  agreements  contained  a  provision 
that  the  agreement  should  not  g^ve  the  appellant 
any  interest  in  the  premises  upon  which  the 
advertising  station  or  hoarding  was  to  be  erected, 
or  in  any  way  make  him  liable  for  rates  or  taxes 
during  the  continuance  of  the  a^preement. 

Previous  to  affixing  or  displaymg  any  advertise- 
ments on  the  advertising  station  or  hoarding^, 
licences  had  to  be  obtained  from  the  Board  of 
Works  for  the  St.  Giles' District,  pursuant  to  sect.  5 
of  the  Advertising  Stations  (Kating)  Act  1889 
granting  permission  to  display  advertisements  on 
such  station  or  hoardings,  and  no  advertisements 
could  lawfully  be  dispmyed  thereon  except  in 

gursuance  of  permission  so  obtained;  and  such 
oences  under  sect.  5  are  granted  by  the  board  of 
works  only  upon  payments  beinff  made  to  it  for 
the  purposes  of  tnat  section.  These  payments 
vary  in  amount  according  as  the  streets  are  main 
thoroughfares  or  not,  and  are  calculated  at  so 
much  per  month  according  to  the  superficial  extent 
of  such  station  or  hoarding.  The  appellant  duly 
paid  the  board  for  these  ficences  to  affix  adver- 
tisements. 

It  was  contended  on  behalf  of  the  appeUant 
that  he  was  not  in  the  exclusive  occupation  of  the 
advertising  station  or  either  of  the  hoardings ; 
that  he  did  not  permit  the  lands  upon  which  the 
hoardings  were  erected  to  be  used  for  the  exhibi- 
tion of  advertisements  or  for  the  erection  of  any 
hoarding,  frame  post,  wall,  or  structure  used  for 
the  exhibition  oi  advertisements;  that  he  was 
not  the  owner  of  the  lands,  and  that  he  was  not 
the  rateable  occupier  of  any  of  the  hoardings 


within  the  meaning  of  sect.  3  of  the  Advertising 
Stations  (Bating)  Act  1889. 

On  behalf  of  the  respondents  it  was  contended 
that  under  the  above  circumstances  the  appellant 
permitted  the  lands  upon  which  the  hoardinffs 
were  erected  to  be  usea  for  the  exhibition  of  ad- 
vertisements, or  for  the  erection  of  hoardings  and 
structures  used  for  the  exhibition  of  advertise- 
ments ;  and  that  he  was  the  rateable  occupier  of 
all  the  hoardings  within  the  meaning  of  sect.  3  of 
the  Advertising  Stations  (Bating)  Act  1889. 

The  justices  were  of  opinion  that  the  appellant 
was  the  person  who  permitted  the  lands  to  be  so 
used,  and  they  dismissed  the  appeal. 

The  question  for  the  opinion  of  the  court  was 
whether  the  appellant  was,  by  virtue  of  sect.  3  of 
the  Advertising  Stations  (Bating)  Act  1889,  to 
be  deemed  to  be  in  beneficial  occupation  of  the 
lands  on  which  the  advertising  station  and  the 
hoardings  or  any  of  them  were  erected. 

If  the  court  should  answer  this  question  in  the 
affirmative  as  to  the  advertising  station  or  as  to 
either  of  the  hoardings,  then  the  decision  of  the 

J'ustices  as  to  the  advertising  station  or  as  to  the 
Loardings  was  to  stand. 

If  the  court  should  answer  the  question  in  the 
negative  as  to  the  advertising  station  or  as  to 
either  of  the  hoardings,  then  their  decision  as  to 
such  advertising  station  or  as  to  such  hoarding 
was  to  be  reversed,  and  the  entiy  of  the  appellant 
as  the  occupier  of  the  advertising  station  or 
hoarding  in  the  list  was  to  be  struck  out,  and  their 
order  made  on  this  appeal  was  to  be  quashed. 

Sect.  3  of  the  Advertising  Stations  (Bating) 
Act  1889  (52  &  53  Yict.  c.  27)  provides  : 

Where  any  land  is  need  temporarily  or  permanently 
for  the  exhibition  of  advertiaements,  or  for  the  erection 
of  any  hoarding,  frame  poet,  wall,  or  atractare  need  for 
the  exhibition  of  advertisements,  bnt  not  otherwise 
ooonpied,  the  person  who  shall  permit  the  same  to  be  so 
used,  or  (if  he  oannot  be  ascertained)  tbe  owner  thereof, 
shall  be  deemed  to  be  in  beneficial  oeoapation  of  snoh 
land  or  part  tbereof ,  and  shall  be  rateable  in  respect 
thereof  to  the  relief  of  the  poor  and  to  all  local  rates, 
according  to  the  valne  of  enoh  nse  as  aforesaid. 

B,  Cunningham  Glen  (A.  A,  Bethune  with  him) 
for  the  appellajit. — ^The  quarter  sessions  decided 
that  the  appellant,  an  advertising  agent,  or  con- 
tractor, is  tdmself  the  person  who  "permits" 
these  hoarding^  to  be  used  for  these  advertise- 
ments within  the  meaning  of  sect.  3.  These 
hoardings  cannot  be  put  up  in  the  public  warjr  of 
the  streets  until  a  licence  has  been  obtained  by 
the  builder  who  erects  them,  from  the  diBtri<% 
board  of  works,  under  sect.  122  of  the  Metropolis 
Management  Act  1855,  and  before  any  advertdae- 
ment  can  be  displayed  on  the  hoardings  another 
licence  has  to  be  obtained  under  sect.  5  of  the 
Advertising  Stations  (Bating)  Act  1889.  The 
respondento  now  contend  that  in  addition  to  these 
two  licences,  for  which  payments  have  to  be 
made,  the  appellant  is  liaole  to  be  rated  under 
and  by  virtue  of  sect.  3,  as  bein^  the  person  who, 
within  the  meaning  of  that  section,  permits  these 
hoarding^  to  be  used  for  the  purpose  of  adver> 
tising.  The  section  makes  liable  to  be  rated  the 
person  who  '*  permits "  the  user  of  the  land  on 
which  the  hoardings  are  erected  for  the  purpoee 
of  exhibiting  advertisements  on  such  hoardings. 
The  appelluit  in  this  case  is  a  mere  adver- 
tising agent,  and  is  not  the  person  who  per- 
mits   thp    land    to     be    so    used    within    the 
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meaning  of  the  section.  He  may  be  the  penon 
who  Qses  the  hoardings  for  that  purpose,  but 
he  is  not  the  person  who  permits  the  user, 
and  therefore  he  is  not  the  person  aimed  at  by 
ihe  section.  There  have  been  two  casei*  decided 
on  the  construction  of  the  section.  In  Chappell 
T.  Overseers  of  St.  Botolph  (65  L.  T.  Rep.  581 ; 
(1892)  1  Q.  B.  561)  the  question  arose  under  the 
same  section.  There  the  appellant,  who  had  con- 
tracted for  the  erection  of  certain  buildings,  had 
let  the  hoarding  which  was  erected  upon  the 
public  street  to  a  firm  of  advertisement  con- 
tractors, and  these  adyertisement  contractors  had 
used  the  hoarding^  for  the  displaying  of  advertise- 
ments, and  it  was  there  held  that  the  appellant — 
the  bidlder— who  had  let  the  hoardings,  was  the 
person  who  had  *'  permitted  "  the  land  to  be  used 
for  the  exhibition  of  advertisements  within  the 
meaning  of  sect.  3,  and  was  therefore  the  person 
liable  to  be  rated  under  the  section.  Mathew,  J. 
there  said  that  the  description  in  the  section  of  a 
person  permitting  land  to  be  used  for  the  exhibi- 
tion of  advertisements  "  only  applies  to  the  appel- 
lant, who  let  the  hoarding^  to  advertisement 
contractors,  and  who  did,  therefore,  in  fact, 
permit  the  hoarding  to  be  used  for  the  advertise- 
ments." In  the  case  of  Shelly  v.  Dillon  (SO  L. 
Hep.  Ir.  304),  decided  by  the  Exchequer  Division 
(Ptules,  C.B.,  Andrews  and  Murphy,  JJ.)  in 
Ireland  in  1^2,  the  court  held  that  it  was  the 
owner  of  the  land  on  which  hoarding^  for  adver- 
tisements were  erected,  and  not  the  person  who 
used  the  hoardings  for  advertising,  who  was  rate- 
able under  the  section.  That  case  is  a  clear 
authoril^  to  show  that  the  advertising  agent  is 
not  liable. 

Macmorranf  Q.C.  and  Byde  for  the  respondents. 
— There  is  a  preliminary  objection  which  was 
taken  before  the  quarter  sessions,  and  which  is 
open  to  the  respondents  in  this  court.  The 
oojection  was  taken  for  the  respondents  that  this 
was  not  matter  for  appeal  at  all,  and  that  the 
appellant  was  not  "  aggrieved  "  merely  by  having 
his  name  inserted  in  the  valuation  list.  The 
valuation  list  is  conclusive  as  to  values  only ;  it  is 
W  sect.  45  of  the  Valuation  (Metropolis)  Act  1869 
(32  &  33  Yio.t.  c.  67)  made  conclusive  evidence  as 
to  the  gross  and  rateable  values,  but  not  otherwise. 
It  is  not  evidence  as  to  wtio  is  the  owner  or  who 
is  the  occupier.  The  overseers  make  the  valuation 
list,  and  that  libt  goes  before  the  assessment  com- 
mittee, and  persons  who  object  to  that  list  can, 
undor  sect,  ll  of  the  Act  of  1869,  go  before 
the  assessment  committee  and  object.  If  their 
objection  is  overruled,  then  they  can,  under 
sect.  32,  appeiJ  to  the  quarter  sessions,  but  under 
that  section  it  is  only  those  who  "  feel  aggrieved 
by  any  decision  of  the  assessment  committee '* 
who  can  appeal  to  quarter  sessions.  A  person 
whose  name  is  merely  put  in  the  valuation 
list  is  not  a  person  "aggrieved,"  as  he  cannot 
be  made  to  pay  any  rate  in  conseauenoe.  A  person 
whose  name  is  wrongfully  in  tne  valuation  list 
cannot  appeal  to  the  quarter  sessions  on  thai 
ground.  He  must  wait  until  a  rate  is  made 
upon  him ;  then  he  can  move  in  the  matter,  and 
he  may  either  appeal  against  the  rate  or  refuse 
to  pay  it.  In  uie  present  case  the  appellant's 
name  was  merely  inserted  in  the  valuation  list 
as  the  occupier.  He  is  therefore  not  a  person 
aggrieved,  and  had  no  right  of  appeal  to  the 
quarter  sessions.     This  point  was  taken  before 


the  quarter  sessions,  who  simply  said  they  would 
hear  the  case  on  the  merits,  and,  although  the 
poibt  is  not  raised  or  stated  in  the  case,  we 
submit  that  under  the  power  siven  to  this  court 
by  sect.  2  of  the  Judicature  Act  1894  the  point  may 
now  be  taken.  That  section  gives  this  court  power 
to  make  any  order  or  give  any  judgment  which 
the  Court  of  Quarter  ^sions  miffht  or  ought  to 
have  griven.  [i2.  Cunningham  Ohn, — The  appel- 
lant 18  a  person  *'  ag^grieved "  by  having  his 
name  inserted  in  the  valuation  list  as  occupier  if 
he  was  not  occupier.  Upon  that  ground  he  was 
entitled  under  sect.  32  to  appeal  to  the  quarter 
sessions.  In  addition,  the  pomt  is  not  stated  in 
the  case,  and  therefore  this  court  has  no  power 
to  entertain  it.l  Next  as  to  the  merits  of  the 
case.  Before  this  Act  of  1889  was  passed  there 
were  some  cases  decided  on  this  question.  In 
Beg.  V.  St.  Pancr<M  Assessment  Comm/Utee  (2  Q.  B. 
Div.  581,  s%kb  nom.  Willing  v.  St.  Pancras  Assess^ 
ment  Committee,  37  L.  i.  Bep.  126)  it  was  held 
that  a  person  who  had  permission  from  the  owner 
to  affix  to  the  land  a  hoarding  for  advertisements 
was  not  the  occupier  of  the  hoarding  and  wan  not 
rateable.  In  Taylor  v.  Overseers  of  Pendleton 
(57  L.  T.  Rep.  530 ;  19  Q.  B.  Div.  288),  where  the 
agreement  created  a  tenancy,  and  conferred  upon 
the  advertising  a^nt,  not  merely  a  Ucenoe,  but  an 
exclusive  occupation,  it  was  held  that  the  adver- 
tising agent  was  rateable.  That  case  was  decided 
in  1^7,  and  probably  in  consequence  the  Act  of 
1889  was  passed  ;  and  all  that  sect.  3  of  that  Act 
does  is  to  define  who  is  rateable.  The  case  of 
ChwpfeU  V.  Overseers  of  St.  Botolph  (ubi  vu/p.)  is 
clearly  distinguishable,  as  there  the  question  was 
whether  tiie  builder  was  the  person  liable  to  be 
rated  under  the  section,  and  the  court  held  that  as 
between  him  and  the  owner  he  (the  builder)  was 
the  person  who  had  p<9rmitted  the  land  to  be  used 
for  the  displayiog  of  the  advertisements. 
Although  the  builder  in  that  case  had  let  the 
use  of  the  hoardinp^  to  advertising  contractors 
there  was  no  question  raised  that  tne  advertising 
contractors  were  liable.  In  that  Cdse  the  question 
was  not  as  to  the  advertising;  agent,  but  as  to  the 
builder.  Here  the  question  is  as  to  the  rateability 
of  the  advertising  agent,  and  not  the  builder,  so 
that  the  questions  in  the  two  cases  were  different. 
The  quesraon  who  was  liable  was  a  question  of 
fact^  and,  the  Court  of  Quarter  Sessions  having 
decided  the  matter,  this  court  ought  not  to  over- 
rule iiieir  decision. 

Qlen  was  not  called  upon  to  reply. 

Gbaktham,  J. — We  think  in  this  case  that 
the  justices  were  wrong,  and  that  their  order 
must  be  quashed.  We  have  no  doubts  upon 
the  facts  in  this  case,  as  they  have  been  stated 
on  the  one  side  and  admitted  on  the  other, 
that  the  advertising  agent,  or  the  person  who 
merely  puts  up  the  advertisement  or  placard,  is 
not  the  person  to  be  rated  under  sect.  3.  One 
can  well  understand  why  that  should  be  so.  It 
would  be  a  most  inconvenient  thing  if  the  person 
who  uses  the  hoarding  were  to  be  rated,  becttnse, 
although  in  this  case  there  might  not  be  much 
difficulty,  yet  if  one  takes  many  of  those  adver- 
tisements which  disfigure  the  nelds  throughout 
England,  they  are  advertisements  put  tb<»re  1^ 
persons  in  Ixmdon  or  other  towns,  and  how  are 
the  overseers  of  those  country  parishes  to  get  at 
those  persons?    The  overseers  sfe  a  notice  on  a 
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board  in  the  country.  Are  they  to  send  up  to 
London  and  are  they  to  bring  those  persons  down 
into  the  country  on  a  question  as  to  whether  they 
are  to  be  rated,  and,  if  so,  what  is  the  measure  of 
rateabilityP  It  woold  be  equally  inconvenient 
for  all  parties,  and  therefore  I  think  the  provision 
in  sect.  3  of  this  Act  is  most  wise.  Under  those 
circumstances  I  have  no  doubt  that  the  decision 
of  the  magistrates  was  wrong  With  regard  to 
the  question  whether  or  not  there  is  any  jurisdic- 
tion here  to  hear  this  appeal,  or  whether  there 
was  any  jurisdiction  for  the  quarter  sessions  to 
have  heard  the  appeal  on  the  question  whether  or 
not  the  name  of  the  appellant  ought  to  appear  in 
the  valuation  list,  that  does  not  come  before  us 
directly  or  indirectly,  but  we  think  under  the 
circumstances  it  is  not  a  point  we  can  refer  to  or 
take  any  notice  of  in  this  case. 

Ghannbll,  J. — I  am  of  the  same  opinion. 
The  facts  are  stated  at  great  length  in  the  case, 
and  as  I  understand  those  facts  there  is  no  pre- 
tence for  saying  that  the  appellant  was  the  occupier 
of  a  rateable  nereditament  for  which  he  could 
have  been  rated  at  common  law  under  the  old 
ratine  statutes,  and,  if  rateable  at  all,  he  could 
only  be  rateable  under  this  Act.  That  being  so, 
on  the  merits  there  is  no  doubt  as  I  read  what 
took  place  before  the  quarter  sessionp,  and  we  are 
not  in  any  way  precluded  from  giving  effect  to 
their  decision ;  and  in  point  of  fact  we  are  giving 
effect  to  their  decision,  as  they  have  stated  what 
is  to  be  the  result  of  our  view  on  that  point. 

Appeal  allowed,  with  costs,  including  costs  in 
quarter  sessions. 

Solicitors  for  the  appellant,  John  R,  Mote  and 
8on, 
Solicitor  for  the  respondents,  H.  C.  Jones, 


Thwrsday,  Jan.  18, 1900. 

(Before  Channell  and  Bttcknill,  JJ.) 

Dayis  (app.)  V,  WooDPiBLD  (resp.).  (a) 

Poor  law  —  Bate  —  Change  of  occupation  —  Pay- 
ment of  proportion — Pe^riodfor  making  the  rate 
— Perloa  from  allowance  by  justices — Iseue  of 
distress  warrant. 

The  appeUant  was  summoned  on  a  complaint  pre* 
f  erred  on  behalf  of  the  overseers  to  show  cause 
why  he  had  not  paid  a  certain  poor  rate. 

The  rate  was  allowed  hy  the  justices  on  the  21st 
Oct.  1898,  and  was  intended  for  the  period  from 
the  2l9th  Sept,  1898  vp  to  the  2Sth  March  1899. 
The  premises,  in  respect  of  which  the  appellant 
was  rated,  were  occupied  by  him  from  before  the 
2!dth  Sept.  1898  up  to  the  30th  Nov  1898,  and  the 
complaint  was  in  respect  of  the  proportion  of  the 
rate  from  the  29th  Sept.  to  the  dOth  Nov.  1898. 

It  was  contended  by  the  appellant  thai  he  was  only 
liable  to  pay  the  proportion  of  the  raie  from  the 
2l8t  Oct.  to  the  mh  Nov.  1898,  and  not  the  pro- 
portion from  the  29th  Sept.  to  the  30th  Nov. 
1898. 

The  magistrates  were  of  opinion  that  their  duties 
were  ministerial  only,  and  that  they  had  no  juris- 
diction  to  inquire  what  excess  had  been  charged, 
and  they  directed  a  distress  warrant  to  issue  for 
the  whole  a/mount  claimed — viz.,  from  the  29th 
Sept.  to  the  30th  Nov.  1898. 

(a)  Reported  by  W.  de  B.  Hehrrrt,  Esq..  Barrister-at-Law. 


Held,  allowing  the  appeal,  that  the  contention  of 
the  appellant  was  right,  and  that  he  was  only 
liable  to  pay  the  proportion  from  the  2l8t  Oct.  to 
the  30th  Nov.  1898. 

Case  stated  by  justices  of  the  peace  of  the 
county  of  Gloucester,  sitting  at  Sb*oud  in  that 
county,  upon  a  complaint  preferred  by  Thomas 
Woodneld,  assistant  overseer  of  the  parish  of 
Cranham  (the  respondent),  on  behalf  of  the  over- 
seers of  the  poor  of  that  parish  a^^ainst  John 
Gk>rdon  Davis,  for  that  he,  the  appelmnt,  being  a 
person  duly  rated  and  assessed  to  the  relief  of 
the  poor  of  the  parish  in  and  by  the  rate  follow, 
ing  (that  is  to  say) :  A  rate  made  on  the  2l8t 
Oct.  1898  on  a  house  and  garden  for  two  months' 
occupation  (the  29th  Sept.  to  the  30th  Nov.  1898) 
ia  the  sum  of  13s.  l}d. ;  on  land  for  six  months 
(the  29th  Sept.  1898  to  the  25th  March  1899), 
28.  9id. — total  158. 11  id.,  had  not  paid  the  same 
nor  any  part  thereof,  but  had  refused  to  do  so. 

At  the  hearing  of  the  complaint  the  following 
facts  were  proved  or  admitted : — 

The  appellant  was  summoned  to  appear  on  the 
28th  AprU  1899  to  show  cause  why  he  had  not 
paid  the  rate  mentioned  in  the  complaint  herein- 
before  set  forth. 

The  case  was  partially  heard  on  the  28th  April 
and  concluded  on  the  23rd  June  1899. 

At  the  hearing  of  the  summons  the  respondent 
appeared  and  produced  the  rate  book  showing  the 
making  tmd  publication  of  the  rate.  He  also 
proved  the  rating  of  the  appellant  and  nonpay- 
ment after  demand  for  seven  days  previous  to  the 
summons. 

The  title  to  the  rate  was  set  forth  in  the  words 
or  flffuree  appearing  ia  the  papers  hereto  an- 
nexea. 

The  respondent  save  evidence  on  oath  that  he 
wa«  present  when  uie  rate  was  made  by  the  over- 
seers in  Cranham  parish,  but  he  could  not  say 
when  it  was,  but  that  the  overseers  met  to  make 
the  rate,  and  that  a  precept  from  the  guardians 
was  produced  dated  he  believed,  the  7th  Oct. 
1898,  beine  the  contribution  required  by  the 
guardians  from  the  parish  of  Oranham,  and  the 
meeting  was  certainly  held  after  the  7th  Oct. 
18^.  He  stated  that  the  period  which  the  poor 
rate  was  for  was  determined  at  that  meeting.  It 
was  for  six  months,  and  he  did  not  rememb^  any 
entry  bein^  made  in  any  book  about  the  period 
for  which  it  was  made.  He  assumed  it  was  for  six 
months  without  anything  being  said  about  it ;  and 
the  period  was  not  set  out  in  the  heading  of  the 
rate  because  it  was  not  the  custom,  and  he  never 
heard  that  it  was  his  duty  to  do  it,  but  he  and  the 
overseers  intended  it  to  commence  on  the 
29th  Sept.,  aod  that  the  overseers  had  11.  or  12. 
and  a  few  shillings  from  the  former  rate  in  hand, 
and  it  was  not  his  business  to  know  what  the 
guardians  had  in  hand.  He  also  stated  that  the 
rate  was  made  to  cover  other  expenses  besides  the 
guardians'  call,  and  it  included  the  assistant  over- 
seer's salary. 

The  rate  was  allowed  by  the  justices  on  the 
21st  Oct.  1898. 

With  rogard  to  the  demand  for  the  rate,  the 
respondent  proved  that  the  appellant  had  been 
served  by  post  in  the  fii*8t  instance  with  the  nana] 
printed  demand  note  for  the  fiill  amount  of  the 
rates  payable  in  rospect  of  the  house  and  land  to 
the  25th  March  then  next. 
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The  appellant  thereupon  wrote  that  the  house 
had  been  void  since  the  Ist  Dec.  1898,  and  he  ob- 
jected to  pay  for  the  period  during  which  he  had 
ceased  to  occupy  it. 

The  respondent  then  seat  an  amended  demand  by 
letter  dated  the  25th  March  1899,  to  which  the 
appellant  objected  as  incorrect.  The  respondent 
then  made  further  amended  demands  by  letters 
dated  respectively  the  3rd  April  and  6th  April 
1899,  to  which  the  appellant  still  objected,  and 
ultimately  the  appellant  on  the  8th  April  wrote 
to  the  overseers  of  Cranham  a  letter. 

It  was  proved  at  the  hearing  that  the  appellant 
occupied  the  house  from  the  1st  March  1^8  until 
the  ^th  Nov.  1898,  and  that  he  had  underlet  the 
grass  keep  of  the  land  from  the  29th  Sept.  1898 
to  the  24th  June  1899  without  any  agreement  as 
t/O  rates ;  but  that  he  had  not  occupied  the  land 
since  the  28th  Sept.  1898  in  any  other  manner. 

The  period  between  the  29th  Sept.  1898  and  the 
25th  March  1899  is  177  days;  between  the 
29th  Sept.  1898  and  the  SOth  Nov.  1898  is  sixty- 
two  days  ;  between  the  2l8t  Oct.  1898  and  the 
25th  March  1899  is  155  days;  between  the 
21st  Oct.  1898  and  the  SOth  Nov.  1898  is  forty 
days. 

It  was  contended  on  behalf  of  the  appellant :  (1) 
That  under  4&  A  4^  Vict.  c.  20,  s.  3,  an  out- 
going occupier  was  only  liable  to  pay  so  much  of 
Qie  rate  as  was  proportionate  to  the  time  of  his 
occupation  within  the  period  for  which  the  rate 
was  made.    (2)  That  S2  A  33  Yict.  c.  41,  s.  14, 
required  overseers  to  set  forth  in  the  title  of  the 
rate  the  period  for  which  the  same  is  estimated, 
and  this  they  had  failed  to  do.    (3)  That  they 
could  not  supply  this  omission  by  going  behind 
the  rate  and  i^ive  evidence  as  to  where  the  period 
commenced,  and  that,  if  they  could,  the  respon- 
dent's evidence  did  not  show  that  theperiod  was 
determined  by  the  overseers.      (4)  Tnat  under 
32  &  33  Yicc.  c.  41,  s.  17,  a  poor  rate  shall  be 
deemed  to  be  made  on  the  da^*  when  ir.  is  allowed 
by  the  justices ;    and  that  a  rate  is  made  for 
expenses  which  will  be  incurred  between  the  time 
when  it  is  made  and  a  given  date  (in  this  case  the 
25th  March  1899),  and  that  the  period  for  which 
the  rate  is  made  is  the  period  between  these  two 
dates,  consequently  that  the  proper  proportion  for 
which  the  appellant  was  liable  in  respect  of  the 
honse  was  40-155ths  of  the  rate,  and  not  62-177ths, 
as  charged,  and  that  he  was  not  liable  for  the  rate 
on  the  land.    (5)  It  was  also  contended  that  the 
appellant  had  not  occupied   the  land  after  the 
29Ui  Sept.  1898.  (6)  It  was  further  contended  that 
a  demand  note  had  not  been  served  as  required  by 
the  Demand  Note  for  the  Payment   of   Rates 
Order,  the  14th  June  1875,  art.  2. 

It  was  contended  on  behalf  of  the  respondent : 
(1)  That  it  had  been  the  practice  throughout  the 
Strand  Union  heretofore  to  make  two  rates  in  each 
year  in  or  about  the  months  of  April  and  October, 
and  that  such  rates  ^ere  estimated  to  cover  six 
months  each — ^that  in  April  to  cover  the  period 
from  the  25th  March  to  the  29th  Sept ,  and  that 
in  October  to  cover  the  period  from  the  29th  Sept. 
to  the  25th  March,  ana  to  apportion  it  on  that 
basis.  (2)  That  the  rate  and  heading  had  been 
made  in  accordaoce  with  the  form  prescribed 
by  art.  16  of  the  order  made  under  the  Agri- 
cultural Bating  Act  1896  and  the  form  in 
sched.  Y  to  such  order,  and  that  the  order 
requires  every  poor  rate  to  be  made  in  accordance 


with  such  form,  and  that  as  the  period  for 
which  the  rate  was  made  did  not  appear  on  the 
face  of  it,  it  was  oompetent  for  the  overseers  to 
give  supplementary  evidence  as  to  what  that 
period  was  and  the  date  when  the  period  com- 
menced. (3)  That  the  period  for  which  the  rate 
was  "  estimated  "  (sect.  14  of  32  &  33  Vict.  c.  41) 
was  the  six  months  from  the  29th  Sept.  to  the 
25th  March,  and  that  this  is  the  same  thin^  as  the 
period  for  which  the  rate  was  made  :  (sect.  16  of 
32  &  33  Vict.  c.  41).  (4)  That  Beet.  14  of  32  it  33 
Vict.  c.  41  must  be  read  as  amended  by  the  Agri- 
cultural Bates  Order  1896,  the  effect  of  which  is 
to  render  the  statement  of  thn  date  previously  to 
which  the  expenses  the  rate  is  made  to  meet 
"will  be"  incnrred  a  sufficient  compliance  with 
sect.  14  of  32  &  33  Vict.  c.  41,  leaving  it  to  be 
proved  aliunde  when  the  pwiod  of  the  rate  com- 
menced. (5)  That  if  the  appellant  objected  to  the 
rate  on  the  g^und  that  it  was  retrospective,  he 
should  Imve  appealed  against  it,  and  that  he  had 
not  done  so.  The  duties  of  the  magistrates  were 
ministerial  only. 

The  justices  foand  as  a  fact  that  the  appellant 
was  the  occupier  of  the  house  from  the  1st  March 
1898  to  the  dOth  Nov.  1898,  and  that  he  was  the 
occupier  of  the  laod  from  the  Jst  March  1898  to 
the  &th  June  1898,  and  that  no  appeal  had  been 
made  against  the  rates. 

They  were  of  opinion  that  the  rate  was  good 
on  the  face  of  it;  that,  following  the  case  of 
Beg.  V.  He<Mam  and  The  London  and  Norths 
WeAem  Railway  Company  (57  L.  J.  89,  M.  C), 
their  duties  were  mimsterial  only ;  also  that  thej 
had  no  jurisdiction  to  decide  whether  an^  and,  if 
any,  what  excess  had  been  charged  against  the 
appellant,  and  thev  directed  a  distress  w-trrant  to 
issue  for  the  whole  amount  claimed,  but  to  be 
suspended  pending  the  opinion  of  the  court. 

The  questions  of  law  arising  upon  the  above 
statements  of  fact  are :  (1)  Were  the  justices  right 
in  holding  that  the  rate  was  eood  on  the  face  of 
it  P  (2)  If  the  rate  was  good  on  the  face  of  it, 
were  the  justices  right  in  assuming  that  they  had 
no  jurisdiction  to  inquire  into  the  question  of  the 
excessive  amount  demanded?  (3)  Was  a  legal 
demand  made  upon  the  appellant  for  the  exact 
sum  due  from  him  in  respect  of  the  said  rate  ? 

The  heading  to  the  rate  was  as  follows : 

An  aaeeasment  for  the  relief  of  the  poor  of  the  parish 
of  Cranham,  in  the  county  of  Gloaoester,  and  for  other 
pnrposeB  chargeable  thereon  according  to  law  made 
this  2lBt  day  of  Oct.  in  the  year  of  oar  Lord  1898  after 
the  rate  of  eighteenpenoe  in  the  ponnd  on  bnildings  and 
other  hereditaments  not  being  agriooltaral  land  and 
at  one  half  of  the  laid  rate  on  agrionltoxal  land,  which 
is  estiinated  to  meet  all  the  expenses  for  the  above 
purposes  which  will  be  incurred  before  the  25th  day  of 
March  next. 

There  were  two  demand  notes,  one  in  respect  of 
the  buildings  and  other  hereditaments,  and  the 
other  in  respect  of  the  agricultural  land. 

Brooke  Ltitle  for  the  appellant.— The  short 
point  here  is,  Is  the  proportion  of  the  rate  to  be 
calculated  from  the  time  the  rate  was  made  or 
from  the  time  at  which  the  rate  was  intended  to 
be  madeP  He  referred  to  Poor  Bate  Assessment 
and  Collection  Act  1869  (32  &  33  Vict.  c.  41), 
8S.  14, 16.  Owing  to  the  decisions  in  8t  Werbvrah 
Overseers  v.  Hutchinson  (42  L.  T.  Rep.  153 ;  5  Ex. 
Div.  19)  and  Hare  v.  Putney  Overseers  (46  L.  T. 
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Hep.  337;  7  Q.  B.  Div.  223)  the  Poor  Rate 
Assesbment  and  Collection  Act  1869  Amendment 
Act  1882  (45  &  46  Yict  c.  30)  was  passed,  which 
by  sect.  3  made  the  outgoing  tenant  liable  for 
his  proportion  only,  notwithstanding  the  fact  that 
he  was  not  sncceeded  by  a  tenant.  Beg.  v.  Tem- 
pest ;  Ex  parte  Totonend  (14  Times  L.  Rep.  199) 
shows  that  the  rate  only  operates  from  the  time 
it  is  made.  He  also  referred  to 
BusheU  r.  Luekett,  2  0.  B.  111. 

Ghaknbll,  J. — We   think   that    this  appeal 
most  be  allowed.    The  question  is  of  little  im- 
portance in  this  case,  except  whether  the  appel- 
ant is  entitled  to  get  off  paying  a  sum  at  the 
expense  of  his  successor,  on  the  ground  of  the 
negligence  of  the  overseers.    I  think,  however, 
that  the  appellant  is  right  on  the  question  of  pro- 
portion.   It  arises  from  the  question  of  retrospec- 
tive rates,  and,  as  to  the  macbinery,  the  difficulty 
is  how  and  where  the  proper  proportion  is  to  1]« 
arrived  at.    Who  has  to  settle  that  point  P    Mr. 
Brooke  Little's  contention,  that  it  is  the  duty  of 
the  overseers  to  find  out  the  proper  amount,  and 
that  unless  a  proper  demand  is  made  a  distress 
warrant  cannot  issue,  may  be  right,  though  that 
contention  may  only  apply  where  the  proportion 
of  Hie  rate  is  wrong.    The  magistrates  may  be 
the  persons   to  fix    the  amount   for  which    the 
warrant  is  to  issue,  but,  whether  that  is  right 
jor  wrong,  it  is  dear  they  cannot  issue  a  distress 
warrant  for  the  full  amount  where  the  statute 
says  the  occupier  is  only  to  be  liable  for  less. 

"bucKKiu,  J.  concurred.        ^^^^^  ^^jj^^ 

Solicitors  for  the  appellant,  T.  White  and  Son, 
for  A.  H.  O,  HeeUut  Stroud. 


Thwreday,  Jem,  18, 1900. 

(Before  Ghannell  and  Bugknill,  JJ.) 

GocKEB  (app.)  V.  McMuLLBN  (resp.).  {a) 

Licensing — Sale  of  heer — Sale  at  unlicensed  place 
— Traveller — Order — Appropriation^^  Licensing 
Act  1872  (36  <fe  36  Vict.  c.  94),  s,  3. 

The  respondent^  a  brewer,  carrying  on  business  in 
W.-road,  L.,  held  a  wholesale  licence  besides  a 
retail  licence  in  respect  of  those  premises  enabling 
him  to  sell  beer  for  consumption  off  the  premises. 

On  the  lOth  July  his  travelter  called  at  the  house 
ofM.  A.  B.,  K.'terrace,  H.,  and  obtained  an  order 
for  six  bottles  of  beer.  He  entered  the  order  in  a 
memorandum  book  he  had  with  him.  Nothing 
more  was  done  at  this  house  by  the  traveller,  and 
the  goods  were  delivered  by  the  respondent's  carter 
on  the  14th  July.  On  delivervng  the  botUes, 
which  were  not  marked  in  any  way  indicating 
any  appropriation,  the  carter  took  the  bottles 
from  a  box  which  was  constructed  to  contain 
twelve,  but  which  only  contained  the  six  ordered 
by  M.  A.  B.  There  was  no  address  or  label  on  the 
boxes,  and  the  beer  was  paid  for  on  delivery, 
and  the  appeUmnt  contended  the  sale  took  place 
at  K.-terrace.  It  was  proved  that  the  practice 
was  for  each  traveller  to  enter  his  orders  in  an 
order  book  at  the  licensed  premises.  The  re- 
spondent himself  enters  all  these  orders  in  a 
r'vate  general  order  book,  and  contended  that 
accepted  or  rejected  each  order  a^he  considered 

(a)  Ueported  by  W.  de  B.  Hbbbbrt,  Esq.,  Barriater-At-Law. 


fit.  He  then  entered  them  in  the  general 
book.  The  justices  considered  that  there  wtts  no 
sale  of  beer  at  K.-terrace,  and  that  the  eak  emd 
appropriation  took  place  cA  the  licensed  prewiises, 
and  dismissed  the  summons. 
Held,  allowing  the  appeal,  that  the  jueHees  wers 
wrong. 

Case  stated  by  justices  of  the  peace  of  the  county 
of  Lancaster. 

At  a  petty  sessions  held  at  Lancaster  Castle 
on  the  &nd  July  1899  an  informatioB  was  pre- 
ferred by  John  Milne  Cocker  (herdnafter  called 
the  appellant)  against  Herbert  Robert  MoMullen 
(hereinafter  <»Jled  the  respondent),  under  sect  3 
of  the  Licensing  Act  1872,  charging  him  for  that 
he  on  the  14th  July  1899,  at  Halton,  then  being 
duly  licensed  to  sell  by  retail  intoxicating  liquors 
in  bis  house  and  premises  No.  88,  Windermero- 
road,  Lancaster,  unlawfully  did  sell  by  retail 
certain  intoxicating  liquor — ^to  wit,  beer— at  certain 
other  places  situate  in  Kirby-terraoe,  in  tlie 
county  of  Lancaster,  where  he  was  not  authorised 
to  sell  the  same. 
The  following  facts  were  proved  or  admitted  :— 
The  respondent  is  a  brewer  carrying  on  business 
in  Windermere-road,  Lancaster,  and  at  the  idme 
alleged  in  the  information  held  a  wholesale  licence 
besides  a  retail  licence  in  respect  of  those  joe- 
mises  enabling  him  to  sell  beer  for  consumption 
off  the  premises. 

On  tne  10th  July  the  respondent's  traTcUer 
called  at  the  house  of  Maiy  Ann  Beaumont, 
Kirby-terrace,  Halton,  and  obtained  an  order  for 
six  l)ottles  of  beer.  He  entered  the  order  in  a 
memorandum  book  he  had  with  him.  Nothins 
more  was  done  at  this  house  by  the  traveller,  ana 
the  eoods  were  delivered  by  the  respondent's  carter 
at  that  house  on  the  14th  July. 

On  delivering  the  bottles,  which  were  not 
marked  in  any  way  indicating  any  appropriation, 
the  carter  took  the  bottles  from  a  box  which  was 
constructed  to  contain  twelve,  but  which  was  con- 
tended by  the  respondent  only  oontained  the 
six  ordered  by  Beaumont.  There  was  no  address 
or  label  on  the  boxes,  and  the  beer  was  paid  for 
on  deliveiy,  and  tiie  appellant  contended  the  ede 
took  place  at  Kirby-torraoe.  A  like  transactioii 
took  place  at  another  house  in  the  same  terrace. 

On  behalf  of  the  respondent  it  was  proved 
that  his  practice  was  for  each  traveller  to  enter 
his  orders  in  an  order  book  at  his  licensed  pre- 
mises, each  traveller  having  a  separate  book.  The 
respondent  himself  enters  all  these  orders  in  a 
private  general  order  book,  and  contended  that 
he  accepted  or  rejected  each  order  as  he  oonsideTOd 
fit. 

He  then  entered  them  in  the  general  delivery 
book. 

It  was  submitted  on  his  behalf  that  the  counter- 
foil delivery  book  made  up  from  the  general 
d^very  book  is  handed  to  uie  carter  wiui  each 
customer's  order  in  a  separate  box,  and  placed  in 
the  same  order  on  the  cart  as  in  the  deliveiy  book. 
It  was  admitted  that  one  of  the  reasons  for 
doing  this  was  to  check  the  carter,  and«  it  was 
also  submitted,  for  the  purpose  of  complying  with 
the  law.  It  was  also  admitted  that  there  was 
nothing  on  the  bottles  to  show  to  whom  thef 
belonged,  but  it  was  proved  that  each  customers 
order,  however  small,  was  p-aced  in  a  separate 
box,  no  two  orders  being  placed  in  any  one  box. 
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On  behalf  of  the  respondent  it  was  contended 
that  no  sale  took  place  in  Kirby-terrace,  and  that 
the  orders  were  not  accepted  until  they  reached 
the  licensed  premises,  and  diat  the  appropriation 
of  the  goods  cook  place  at  such  premises. 

The  justices  considered  that  there  was  no 
«ale  of  beer  at  Kirby- terrace,  and  that  the  sale 
and  appropriation  took  place  at  the  licensed  pre- 
vmses,  and  dismissed  the  summons. 

Horridge  for  the  appellant. — The  sale  was  com- 
|dete  either  when  the  order  was  given  or  wben  the 
incomplete  contract  was  made  complete  by  appro- 
priation and  delivery.  Both  of  these  events  took 
.place  off  the  licensea  premises.  In  Stephenaon  v. 
Moger  (80  L  T.  Rep.  193)  the  court  held  on  the 
{acts  there  that  there  had  been  no  sale,  but  the 
■statements  of  the  law  in  that  case  are  in  my 
favour.  The  headnote  is :  "  Brewers  having  a 
retail  off-licence  for  thA  sale  of  beer  in  respect  of 
ppemises  in  P.- street,  Cardiff,  occupied  an  office 
in  M.-street,  Oardiff,  for  which  they  held  no 
lioenoe  and  at  which  no  beer  was  kept.  This 
office  was  opened  merely  for  the  purpose  of 
leoeivuig  orders,  which  were  then  sent  on  to  the 
lioensed  premises  in  P.-street,  where  they  were 
accepted  or  rejected.  No  orders  were  accepted 
and  no  payments  were  made  at  this  office,  and 
there  was  no  appropriation  of  the  beer  there,  but 
the  orders  were  simply  forwarded  to  the  liceoised 
premises,  where,  if  the  order  were  accepted,  the 
Deer  was  Appropriated  to  the  purchaser,  and  the 
beer  so  appropriated  was  afterwards  delivered  at 
the  poreoaser's  residence,  where  payment  was 
made.  Held,  that  what  took  plaoe  m  the  office  in 
M.-street,  wbere  the  orders  were  merely  received 
and  forwarded,  was  not  a  sale  of  the  beer  at  that 
place  within  the  meaning  of  sect.  37  of  the  Excise 
Act  1860,  and  that  the  brewers  could  not  be  con- 
victed under  that  section  of  seUine  the  beer  '  at 
any  other  house  or  place  than  the  house  or  place 
specified  in  their  licence.'  Per  Channell,  J. :  To 
bring  a  case  within  the  section  it  is  not  necessary 
that  there  should  be  an  actual  sale  and  the  passing 
of  the  proper^  in  the  liquor  sold ;  it  is  sufficient 
if  there  be  a  bmding  executory  contract  for  a  sale 
to  be  carried  out  at  a  future  tmie,  though  no  pro- 
perty passes  at  the  time."  Here  there  was  either 
a  complete  and  binding  executory  contract  or  an 
incomplete  contract  made  complete  by  appropria- 
tion. ^Practically,  the  case  otPleUs  v.  CampheU  (73 
L.  T.  Hep.  344;  (1895)  2  Q.  B.  229)  is  on  aU  fours 
with  this.  At  first  sight  P^^  v.  Beattie  (74  L.  T. 
Bep.  148 ;  (1896)  1  Q.  B.  519)  seems  to  be  against 
me ;  but  it  is  not  reidly  so,  as  the  facts  are  diffe- 
rent to  the  present  case,  as  there  everything  was 
done  at  the  brewery  except  delivery.  [Bugknill, 
J.  referred  to  Trappe  v.  Eagan  (1898)  Q.  B  Div. 
Ir.  June  13,  referred  to  in  Highmore's  Excise 
Laws,  vol.  2.] 

The  respondent  did  not  appear. 

Ohaknbll,  J. — ^In  this  case  the  appeal  must 
be  allowed.  On  the  facts  as  here  stated  there  was 
no  complete  sale  at  the  licensed  premises.  The 
contract  was  not  made  there,  neither  were  the 
goods  appropriated.  The  only  place  of  the  trans- 
action was  at  the  customer's  house,  so  the  appeal 
must  be  allowed. 


Btjcknill,  J. — I  agree. 


Appeal  allowed. 


Solicitors  for  the  appellant,  Bidedale  and  Son. 


Saturday,  Jan.  20, 1900. 

(Before  Channell  and  Bucknill,  JJ.) 

Banks  (app.)  v.  Woolbb  (resp.).  (a) 

Food  and  drugs — Milk — Ten  per  cent,  added 
water  —  Milk  exceptionally  good  —  T^fling 
offence. 

The  respondent  was  chafed  with  selling  milk  con- 
trary to  sect.  Q  of  the  Food  and  Drugs  Act  1875. 

At  the  hearing  of  the  information  the  certificate  of 
the  analyst  was  produced  and  proved  on  behalf 
of  the  appellant^  and  showed  as  follows  :  **  J,  the 
understqned  public  analyst  for  the  covnty  of 
Essex,  do  hereby  certify  that  I  received  on  the 
bth  June  1S99  a  sample  of  milk.  .  .  .  I  am  of 
opinion  that  the  same  contained  the  parts  aa 
under :  Fat,  3'55  parts ;  non-fatty  soltds,  7  46 
parts ;  water,  88*99  parts ;  total,  10000.  I  am 
therefore  of  opinion  that  this  milk  contains 
10  fci'  cent,  of  added  tracer." 

The  justices  received  the  cerbificaJte  of  the  analyst 
as  sufficient  evidence  of  the  fa^ts  as  herein 
stated,  but  it  appea^red  to  them  that  the  milk 
was  exceptionally  good,  the  butter  fat  being 
above  normal,  and,  having  reaard  to  aU  this 
circumstances,  they  thought  tnat,  though  the 
charge  was  proved,  the  offence  was  of  so  trifling 
a  nature  that  it  was  inexpedient  to  infiict  any 
]funishment,  and  they  therefore  dismissed  the 
information. 

Held,  remitting  the  case  to  the  justices,  that  if 
the  TtUUe  was  exceptuynally  aood  after  the 
adulteration  thev  need  not  con/vtct,  but  if  it  was 
only  exceptionaUy  good  before,  the  offence  was 
one  for  which  they  should  convict. 

Case  stated  on  an  information  charging  the 
respondent  with  selling  milk  contrary  to  sect.  6 
of  the  Sale  of  Food  and  Drags  Act  1875. 

At  the  hearing  of  the  information  it  was  proved 
that  the  appellant  was  the  inspector  of  nmsances 
duly  appomted  by  the  East  Ham  Urban  District 
Council,  and  that  he,  acting  on  their  behalf,  pur- 
chased one  pint  of  milk  from  the  servant  of  the 
respondent  within  that  cQstrict  with  the  intention 
of  submitting  the  same  for  analysis.  All  the  pro* 
visions  of  the  Sale  of  Food  and  Drugs  Act  1875^ 
with  regard  to  the  taking  of  the  sample,  its  divi- 
sion and  analysis,  were  duly  complied  with. 

The  certificate  of  the  analyst  was  produced  and 

5 roved  on  behalf  of  the  appellant,  and  showed  as 
ollows : 

I,  Hm  nnderngned  publio  analyst  for  the  oonnty  of 
Esses,  do  hereby  oertify  tibat  I  reoeived  on  Jnne  5, 1899, 
a  sample  of  ndlk  ...  for  analysis  (vrhioh  then 
measiured  about  one-thizd  of  s  pint),  and  have  analysed 
the  same,  and  declare  the  result  of  my  analysis  to  be  as 
follows.  I  am  of  opinion  that  the  same  oontained  the 
parts  as  under :  Fat,  3*55  parts ;  non-fatty  solids,  7*46 
partM ;  water,  88*99  parts ;  total,  100*00.  I  am  there- 
fore of  opinion  that  this  milk  oontains  10  per  cent  of 
added  water.  This  opinion  is  based  upon  the  above 
analytical  result  in  oonjunotion  with  tiie  fact  that 
nonnal  milk  contsins  not  less  than  8'5  of  non-fatty 
solids.  At  the  time  the  above  analysis  was  performed, 
no  change  had  taken  place  in  the  constitution  of  the 
milk  that  could  inteif ere  with  the 


The  respondent  pleaded  not  guilty,  but  did  not 
tender  himself  or  any  witness  or  other  evidence 
on  his  behalf,  and  did  not  require  that  the  analyst 
should  be  called  as  a  witness. 

(a)  Beportad  by  W.  db  B.  Hbsbbbt,  Kmi.,  Bwrliter-«t-Law. 
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The  justices  received  the  ceiiificate  of  the 
analyst  as  sufficient  evidence  of  the  facte  as 
therein  stated,  but  it  appeared  to  them  that  the 
milk  was  exceptionally  good,  the  butter  fat  being 
above  normal,  and,  having  regard  to  all  the  cir- 
cumstances, they  thought  that,  though  the  charge 
was  proved,  the  offence  was  of  so  trifling  a  nature 
that  it  was  inexpedient  to  inflict  anv  punishment, 
and  they  therefore  dismissed  the  information. 

Jifacmorran,  Q.C.  (C.  F.  Pritchard  with  him). — 
The  justices  should  have  convicted.  There  was 
nothing  to  contradict  the  analyst's  certificate, 
and  they  ought  to  have  acted  on  it  and  convicted, 
as  in  Harrison  v.  Richards  (45  J.  P.  552). 
[Channell,  J. — But  is  there  not  some  case 
which  shows  that  the  magistrates  may  rely  on 
their  own  special  knowledge  ?]  Yes.  Shortt  v. 
Bohinson  (80 X.  T.  Rep.  261).    He  also  referred  to 

Fortune  v.  Hanson,  74  L.  T.  Bep.  145 ;  (1896)  1 
Q.  B.  202. 

As  to  the  dismissal  of  a  summons  under  sect.  16 
of  the  Summary  Jurisdiction  Act  1879,  it  was 
decided  that  for  keeping  a  dog  without  a  licence 
the  justices  cannot  dismiss  the  summons  as 
trifling : 

Phillips  V.  Evans,  74  L.   T.   Bep.   314;  (1896)  1 
Q.  6.  305. 

He  also  referred  to 

Banton  v.  Davies,  66  L.  T.  Bep.  192. 

An  offence  cannot  be  trifling,  such  as  this  one. 
The  reasons  assigned  are  insufficient. 

Channell,  J. — If  the  milk  had  been  exception- 
ally good  after  adulteration,  the  justices  mi^ht 
have  considered  the  offence  too  trifling  to  convict. 
If  the  milk  had  only  been  exceptionally  good 
before  adulteration,  the  offence  was  not  trifling, 
and  they  should  have  convicted. 

BucKNiLL,  J.  concurred. 

Case  remitted  to  justices. 

Solicitors  for  the  appellant,  Wilson  and  Son. 


Monday,  Jan.  22, 1900. 

(Before  Channell  and  Bucknill,  J  J.) 

Bennett  (app.)  v,  Tyleb  (resp.).  (a) 

Food  and  drugs — Adulteration — "  Chewing  chwm  " 
— Paraffin  wax — Sale  of  Food  and  Drugs  Act 
1875  m  &  39  Vict  c.  63),  ss.  3,  6. 

On  the  hearing  of  two  informations  under  sects,  3 
and  6  of  the  Sale  of  Food  and  Drugs  Act  1875, 
it  was  proved  or  admitted  before  the  justices  that 
the  appellant  was  a  shopkeeper,  carrying  on 
business  at  5,  P.-road,  T\,  where  he  retailed 
sweets  and  groceries. 

On  the  ISth  May  1899  the  respondent  visited  the 
appellant's  shop,  and  purchased  som£  *'  chewina 
chiMn."  Each  of  the  pa^ets  oj  **  chewing  chum 
was  labelled,  "J5.  and  Co.*s  chewing.  This 
must  not  be  eaten.  For  chevring  oruy."  The 
respondent,  after  looking  at  the  packets  and 
reading  the  labels,  asked  the  price,  and  bought 
three  pennyworth.  It  was  proved,  or  admitted, 
that  the  **  chewing  chum  "  was  sold  as  an  article  to 
be  chewed  and  not  as  an  article  to  be  eaten.  It 
could  not  be  dissolved  by  the  saliva  of  the  mauth, 
nor  could  it  be  Tnasticated  by  the  teeth.  .  It  was^ 
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however,  capable  of  being  swallowed  whole^ 
although  it  was  not  intended  to  be  swallowed. 
Paraffin  wax  was  one  of  the  ingredients,  and 
each  packet  contained  8'3  per  tent,  thereof. 
The  w€ix  was  an  essential  ingredient.  Paraffin 
wax  if  received  into  the  stomcteh  was  in- 
jurious to  health,  and  the  quantity  of  wax  in 
the  packets  was  sufficient  to  mdke  the  article  as  a 
sweet  injurious  to  health  if  passed  into  the 
stom^ach.  If  swallowed,  therefore,  it  w<u 
injurious  to  health,  but  if  it  was  used  in  the 
manner  in  which  it  was  intended  to  be  used — 
namely,  for  chewing — it  was  not  in  any  way 
injurious  to  health.  The  justices  convicted  the 
appellant. 
Held,  that  on  the  facts  the  justices  were  wrong. 

Case   stated  by  justices  of  the   peace  for  the 
county  of  Middlesex  sitting  at  Teddington. 

Two  informations  were  preferred  bv  the  respon- 
dent against  the  appellant.  The  first  charged 
him  with  selling  an  article  of  food — to  wit,  a  sweet- 
meat called  "chewing  chum" — «vhich  had  h&sxi 
mixed  with  A*3  per  cent,  of  paraffin  wax  so  as  to 
render  the  article  of  food  so  sold  injurious  to 
health,  contrary  to  sect.  3  of  the  Food  and  Drugs 
Act  1875.  The  second  information  charged  him 
with  unlawfully  selling  to  the  prejudice  of  the 
purchaser  a  certain  article  of  food — ^to  wit,  a 
sweetmeat  called  "chewing  cham" — which  was 
not  of  the  nature,  substance,  and  quality  of  the 
article  of  food  demanded,  contrary  to  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875. 

It  was  proved  or  admitted  before  the  justioes 
that  the  appellant  is  a  shopkeeper  canving  on 
business  at  5,  Park-road,  Teddington,  where  he 
retails  sweets,  groceries,  and  other  things. 

On  the  13th  May  1899  the  respondent,  who  is 
an  inspector  of  weights  and  measures  in  the 
county  of  Middlesex,  visited  the  appellant's  shop 
and  purchased  for  the  purpose  of  analysis  from 
the  appellant's  mother,  who  was  then  servizu^  in 
the  shop,  samples  of  the  various  sweets  sold  in 
the  shop.  After  the  purchase  of  the  sweets  had 
been  completed,  the  respondent  asked,  "What 
other  cheap  sweets  have  you  P ''  Thereupon  she 
pointed  to  a  box  lying  on  the  counter,  and  con- 
taining a  number  of  small  packets,  and  said, 
"  There  is  some  '  chewing  chum  '  on  the  counter." 
Each  of  the  packets  was  wrapped  in  a  label,  on 
which  was  printed,  "  Barratt  and  Co.'s  chewine. 
This  must  not  be  eaten.  For  chewing  only. ' 
The  respondent,  after  looking  at  the  packets  and 
reading  the  labels,  asked  the  price,  and,  on  being 
informed  they  were  four  a  penny,  bought  three 
pennyworth — ^that  is,  twelve  of  the  packets. 

Tms  sale  constituted  the  offences  chaiged  in 
the  information. 

It  was  also  proved  or  admitted  that  the  "  chewing 
chum  "  so  sold  to  the  respondent  was  sold  as  an 
article  to  be  chewed,  and  not  sold  as  an  article  to 
be  eaten  in  the  usual  sense  of  that  word.  It 
could  not  be  dissolved  by  the  saliva  of  the  month, 
nor  could  it  be  masticated  by  the  teeth.  It 
was,  however,  capable  of  being  swallowed  whole, 
although  it  was  not  intended  to  be  swallowed. 

Paraffin  wax  was  one  of  the  ingredients  used  in 
the  composition,  and  each  packet  contained  8*3 
per  cent,  thereof.  The  wax  was  an  essential  in- 
gredient of  the  "chewing  chum,"  as  if  it 
had  not  been  present  there  would  have  been 
none  of  the  properties  or  characteristics  of  chew- 
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in^.  PaTafifin  wax  if  received  into  the  stomach  was 
injurious  to  health,  and  the  quantity  of  wax  in 
the  packets  was  sufficient  to  make  the  article 
as  a  sweet  injurious  to  health  if  passed  into  the 
stomach. 

If  swallowed,  therefore,  it  was  injurious  to 
health,  but  if  it  was  used  in  the  manner  in  which 
it  was  intended  to  be  used — namely,  for  chewing — 
it  was  not  in  any  way  injurious  to  health. 

The  respondent  contended  that  the  "chewing 
chum  "  was  an  article  of  food  within  the  meaning 
of  the  Sale  of  Food  and  Drugs  Act  1875,  and  that 
the  facts  hereinbefore  set  out  constituted  an 
off  *nce  against  the  3rd  and  6th  sections  of  that 
Act,  and  that  the  appellant  ought  to  be  con- 
victed on  both  informations,  and  that  the  labels 
were  no  protection  under  any  of  the  sections. 

The  appellant  contended  that  with  regard  to 
the  offence  alleged  against  sect.  3  of  the  Act  (1) 
that  the  article  sold  to  the  respondent  was  not  an 
article  of  food ;  (2)  that  the  article  sold  was  not 
injurious  to  health  within  the  meaning  of  the 
section ;  and  (3)  that  no  material  or  ingredient  had 
been  mixed  within  the  meaning  of  Uie  section 
with  the  article  so  as  to  render  it  injurious  to 
health. 

With  regard  to  the  offence  alleged  under  sect.  6, 
he  contended  (1)  that  the  article  sold  to  the 
respondent  was  not  an  article  of  food ;  (2)  that 
the  article  sold  was  of  the  nature,  substance,  and 
quality  demanded  by  the  respondent ;  and  (3)  that 
the  respondent  was  not  prejudiced  by  the  sale, 
and  that  the  facts  did  not  disclose  any  offence 
within  either  of  the  sections.  Further,  he  con- 
tended that  on  the  facts  he  would  not  in  any 
case  be  lawfully  convicted  on  both  of  the 
informations. 

The  justices  were  of  opinion  that  the  respon- 
dent's contentions  were  correct,  and  they  accord- 
ingly determined  that  the  appellant  had  been 
guilty  of  the  offences  charged  in  the  informations, 
and  uierefore  convicted  him. 

Bray,  Q.C.  and  Hon.  M,  Macnaghten  for  the 
appellant. 

J.  C.  Earle  for  the  respondent. 

Channbll,  J. — I  think  this  appeal  must  be 
allowed.  It  is  allowed  on  the  case  stated.  There 
misht  be  facts  stated  with  regard  to  these  mate- 
riak  which  would  bring  the  case  within  the 
sections  of  the  Act. 


BucKNiLL,  J.  concurred. 


Appeal  allowed. 


Solicitors  for  the  appellant,  James  and  Mellor, 
Solicitor    for    the    respondent,    Sir    Eiehard 
NiehoUon, 


Friday,  Jan,  12, 1900. 

(Before  Philumobe  and  Bucknill,  JJ.) 

Be  Abbitbation  between  London   County 

Council  and  Lewis,  (a) 
Factory  and  workshop— -Building — Upper  floors 
factories — Lower  floors  not  factories — Notice  to 
owner — Staircase  for  escape  from  fire— Trespass 
on  lower  floors — Award  on  arhitraJtion — Validity 
of— Factory  and  Workshop  Act  1878  (41  Vict 
c.  16),  s.  93— JVwtory  and  Workshop  Act  1891 
(54  ift  55  Vict,  c.  75),  s.  7. 
A  building  was  let  by   the  owners  before  1892  to 
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different  tenants.  Upon  the  second,  third,  and 
fourth  floors  businesses  were  carried  on  which 
were  **  non-textile  factories  '*  within  the  factories 
and  Workshop  Acts,  btU  the  tenants  of  the  base- 
ment, ground,  and  first  floors  did  not  carry  on 
bueinesses  within  those  Acts, 

In  an  arbitration  under  sect,  7  of  the  Factory  and 
Workshop  Act  1891,  the  oumers  were  ordered  by 
the  award  to  provide  a  staircase  and  approaches 
thereto  from  the  top  of  the  building  to  the 
bottom,  which  would  necessitate  an  encroach- 
ment upon  the  lower  floors  of  the  building. 

Held,  thcU  there  was  no  jurisdiction  under  tne  Acts 
to  require  that  such  alterations  should  be  done  as 
would  necessitate  su^h  encroachment  upon  those 
floors  of  the  building  which  were  not  factories, 
as  only  the  second,  third,  and  fourth  floors  were 
factories  within  the  Factories  and  Workshops  Act, 

This  was  a  motion  to  set  aside  an  award  made  in 
an  arbitration  under  sect.  7  of  the  Factory  and 
Workshop  Act  1891. 

Three  persons,  as  the  trustees  of  the  will  of 
Joseph  Lewis,  deceased,  were  the  owners  of  a 
building.  No.  21,  Moor-lane,  in  the  city  of 
London,  of  which  the  basement,  ground  floor,  and 
first  floors  were  let  on  leasee  for  ^Ufferent  terms 
of  years  as  cloth  and  toy  warehouses,  the  second 
third,  and  fourth  floors  containing  printing  works 
which  are  '*  non-textile  factories "  within  the 
meaning  of  sect.  93  of  the  Factory  and  Workshop 
Act  1878. 

The  London  County  Council,  as  the  sanitary 
authority  of  the  district  in  which  No.  21,  Moor- 
lane  was  situate,  were  of  opinion  that  these  floors 
were  not  provided  with  proper  means  of  escape  in 
case  of  fire,  and  served  upon  the  owners  a  notice 
calling  upon  them  to  make  such  stmctiual  altera- 
tions in  the  building  as  should  be  requisite  to 
p^vide  the  upper  stories  with  proper  means  of 
escape. 

The  owners  differed  as  to  the  expediency  or 
necessity  of  the  demands  of  the  London  County 
Council,  and  the  matter  was  referred  to  arbi- 
tration. 

The  arbitrators  appointed  an  umpire  who  made 
an  award,  directing  among  other  things  that  a 
new  staircase  should  be  provided  from  the  base- 
ment to  the  top  floor,  such  staircase  to  be  con- 
nected with  all  the  floors  by  means  of  doors,  and 
that  various  other  alterations  should  be  effected. 

The  award  further  contained  particulars  of  the 
materials  and  manner  of  and  in  which  the  work 
was  to  be  executed. 

The  owners  then  moved  to  set  aside  the  award. 

Bv  the  Factory  and  Workshop  Act  1878  (41  Vict, 
a  16),  s.  93 : 

.  .  .  a  part  of  a  factory  may  for  the'pnrposes  of 
the  Aot  be  taken  to  be  a  separate  factory,  and  where  a 
plaoe  utoate  within  the  oloee,  oartilage,  or  preoinots 
forming  a  faotory  is  eolely  need  for  eome  purpose  other 
than  the  manufaotoring  prooess  or  handicraft  carried  on 
in  the  factory,  snch  place  shall  not  be  deemed  to  form 
part  of  that  factory,  bat  shall  if  otiierwise  it  would  be  a 
factory  be  deemed  to  be  a  separate  fiustoryand  beregalated 
acoor<^gly. 

By  the  Factory  and  Workshop  Act  1891  (54  &  55 
Vict.  c.  75)  it  is  provided  by  sect  7  that  every 
factory  constructed  after  the  1st  Jan.  1892,  in 
which  more  than  forty  persons  are  employed,  is 
to  be  furnished  with  a  certificate  from  the  sani- 
tary authority  of  the  district  that  the  factoiy  is 
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provided  on  the  fitoriee  above  the  around  floor 
with  such  means  of  escape  in  case  of  fire  as  can 
reasonably  be  required  under  the  circamstanoes 
of  each  case,  and  a  factory  not  so  furnished  Is 
deemed  not  to  be  kept  in  conformity  with  the 
principal  Act  of  1878. 

Further,  with  respect  to  all  factories  to  which 
the  foregoing  provisions  do  not  apply,  it  is  the 
duty  of  the  sanitary  engineer  of  every  district 
from  time  to  time  to  ascertain  whether  all  such 
factories  within  their  district  are  provided  with 
such  means  of  escape  as  aforesaid,  and,  in  case  of 
any  f actoiy  not  so  provided,  to  serve  on  the  owner 
of  the  factory  a  notice  in  writing  specifying  the 
measures  necessary  for  providing  such  means  of 
escape,  and  requiring  him  to  carry  out  the  same 
before  a  specified  date ;  and  thereupon  such  owner 
is,  notwithstanding  any  agreement  with  the  occu- 
pier, to  have  ^ower  to  take  such  steps  as  are 
necessary  for  complying  with  the  requirements, 
and,  unless  such  requirements  are  so  complied 
with,  such  owner  is  made  liable  to  a  fine  not  exceed- 
ing 11.  for  every  day  that  such  non-compliajLce 
continues. 

In  case  of  a  difference  of  opinion  between  the 
owner  of  a  factory  and  the  sanitary  authority,  the 
difference  is,  on  tne  application  of  either  party,  to 
be  referred  to  arbitration,  and  the  award  is  made 
binding  on  the  parties  thereto.  In  London  the 
place  of  the  sanitary  authority  is  to  be  taken  by 
the  London  County  Council. 

Sir  B.  T.  Beid,  Q.C.  (MactMyrran,  Q.C.  and/. B. 
Atkin  with  him)  for  Messrs.  Lewis. — Only  the 
upper  floors  are  factories  within  the  meaning  of 
the  Factory  and  Workshop  Act  1878,  for  the 
lower  floors  are  exempted  from  coming  within  the 
Act  by  the  proviso  at  the  end  of  sect.  93.  The 
award  is  bad,  as  it  requires  the  owners  to  enter 
upon  the  premises  of  third  persons,  and,  if  they 
could  not  obtain  their  leave,  they  would  be  tres- 
passers. In  Turner  v.  Swainson  (1  M.  &  W.  572) 
the  question  of  ri^ht  of  way  was  referred  to  an 
arbitrator.  He  directed  a  verdict  for  the  defen- 
dant, and  ordered  the  plaintiff  to  put  up  a  stile 
and  bridge  upon  the  way  at  a  place  described.  It 
appeared  that  that  place  was  neither  upon  the 
plaintiff's  nor  defendant's  land,  and  it  was  held 
that  this  latter  part  of  the  award  was  void. 
Parke,  B.  says :  "  So  far,  therefore,  as  the  award 
refers  to  anything  to  be  done  on  the  land  of  third 
persons,  it  is  not  within  the  submission.  No 
action  could  be  maintained  for  not  doing  it."  No 
doubt,  under  the  Factory  and  Workshop  Act 
1895,  there  is  power  for  the  owner  to  enter  upon 
a  factory  or  several  factories  where  the^  are  in 
the  same  building,  but  where  the  same  building  is 
part  a  factory  and  part  not  there  is  no  power  to 
enter  on  the  part  that  is  not  a  factory. 

Dald/y  and  Edwardes  Jones  {Avory  with  them) 
for  the  London  County  Council. — The  whole 
building  is  a  factory,  for  the  lower  floors  cannot  be 
said  to  DO  "  within  the  close,  curtilage,  or  precincts 
forming  the  factory  "  80  as  to  come  within  the  pro- 
viso of  sect.  93  of  the  Factory  and  Workshop  Act 
1878.  The  award  should  not  be  set  aside,  but 
remitted  to  the  arbitrators,  as  the  only  alterations 
that  are  required  are  such  as  are  reasonable. 

Beid,  Q.C.  in  reply. 

Phillimobs,  J. — An  application  has  been 
made  to  set  aside  an  award  made  under  the  pro- 
vUions  of    the  Factories  and  Workshop  Act  of 


1891,  and  it  appears  that  the  London  County 
Council,  as  the  sanitary  authority,  served  on  or 
about  the  16th  Feb.  1898  a  notice  addressed  to 
three  persons,    trustees   of  the  will  of   Joseph 
Lewis,  deceased,  reciting  that  they  were  ownen 
within  the  meaning  of  uie  Public  Health  Act  of 
premises  No.  21,  Moor-lane,  and  that  the  above- 
mentioned  premises   are    a  factory  within  the 
meaning     of    the    above-mentioned    Act,    and 
requiring  thereon  that  a  great  number  of  altera- 
tions should  be  made  in  No.  21,  Moor-lane,  with  a 
view  to  providing  a  better  means  of  escape  in  the 
c  ise  of  fire  as  required  by  sect.  7  of  the  Factories 
and  Workshops  Act  of  1891.    It  appears  also  that 
the  owner — ^the  three  people  who  make  the  owner 
— differ  in  opinion  as  to  the  expediency  or  neoee- 
si'y  of  these  requirements,  and  accordingly  they 
used  the  provisioos  of  sub-sect.  2  of  sect.  7,  and 
appointed   their    arbitrator,    and    required   the 
county  council  to   appoint  its  arbitrator.    The 
two  arbitrators  then  appointed  an  umpire,  who 
has  made  the  award  wnich  is  now  sought  to  be 
set  aside,  an  award  which,  though  it  diiects  to 
be  done  less  than  that  which  the  notice  of  the 
London  County  Council  required,  still  requires  a 
staircase  right  down  to  the   bottom  of  No.  21, 
Moor-lane.    In  the  first  instance,  there  is  nothing 
objectionable  on  the  face  of  it  as  an  award,  but  it 
is  now  contended  upon  affidavit  that  in  fact  the 
award  amounts  to  requiring  the  owner  to  commit 
various  trespasses;  tnat  in  fact  No.  21,  Moor- 
lane  is  not  a  factory,  but  that  the  three  top 
stories,  the  fourth,   fifth,  and  sixth,  constitute 
two  factories,  and  that  the  ground  floor,  first, 
second,  and  third  floors  are  not  factories  at  all. 
It  further  appears  that,  whether  or  not  floors 
four,   five,  ana  six  are  in  one  tenure  or  two, 
the  other  three  or  four  stories  are  in  separate 
tenures,  one   for    twelve  years,  one   for  three 
years   unexpired,  and  one  from    year  to  year. 
Therefore,  to  comply  with  the  award  it  would  be 
necessary  for  the  owner  who  is  the  person  made 
liable  under  the  Act  to  trespass  upon  his  tenants 
in  the  three  lower  stories,  and  to  injure  them 
possibly   very   considerably  both  by  interfering 
with  their  work  and  business  while  the  staircase 
is  being  made,  and  also  by  taking  from  the  area 
of  each  of  their  rooms  a  considerable  portion  of 
the  floor  for  the  staircase.    That  appears  now, 
but  it  appears  now  for  the  first  time.    No  such 
point  was  taken  by  the  owners  in  answer  to  the 
notice.     They  appointed  their  arbitrator  without 
protest,  and  they  did  not  raise  the  point  in  ques- 
tion before  the  umpire.     We  have,  however,  to 
look,  I  think,  subject  to  certain  terms  as  to  costs, 
at  the  tiTie  facts  of  the  case,  and  there  is  apparently 
no  doubt  at  the  present  moment  those  are  the  true 
facts  of  the  case.     There  are  two  factories  in  the 
three  top  stories.    There  are  three  or  four  separate 
occupations  down  below,  and  the  premises  or 
separate  floors  are  demised  for  the  periods  of 
years  I  have  mentioned.    It  does  not  necessarily 
follow  that  for  a  reasonable  consideration  the 
ownei*s  of  some  of  these  premises  might  not  be 
induced  to  allow  the  necessary  easement  or  way- 
leaves  to  be  given  for  thepurposes  of  allowing 
the  staircase  to  be  made.    That  point  has  never 
hitherto  been  raised.    It  is  extremely  likely  that 
they  will  not  give  way,  but  it  is  possible  that 
they  may  be  inauced  to  do  so.    We  have  to  con- 
sider the  matter  on  the  assumption  that  they 
have  not,  and  we  have  to  determine  whether  there 
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was  jnriBdiotion  to  order  tbis  staircafle  to  be 
put  down  through  these  yariotis  tenures.  It  is 
admitted  that  there  can  be  no  such  jurisdiction 
tinlees  the  whole  house  is  to  be  treated  as  a 
factory.  It  has  been  strongly  contended  on  behalf 
of  the  London  County  Council  that  the  whole 
house  is  to  be  treated  as  a  factory ;  all  the  other 
people  are  occupiers  of  the  factory,  and  therefore 
the  owner,  haying  power  to  enter  upon  the 
occupier's  premises,  can,  against  the  will  of 
the  occupier,  construct  the  staircase.  One 
Tery  serious  difficulty  in  that  case  is  that  the 
occupiers  of  the  lower  floors,  who  are  perfectly 
innocent,  and  haTe  done  nothing  imprudent, 
would  then  be  subjected  to  a  yery  considerable 
burden,  and  possibly  an  absolute  loss,  without 
getting  any  compensation  at  all.  The  Act  has 
Seen  so  tender  of  compensation  that  it  has  enabled 
the  owner  as  against  the  occupier,  if  he  can 
make  out  a  case  for  it,  to  get  the  e^cpenses  of 
making  the  necessary  alterations.  It  would  be 
yery  extraordinary,  if  that  were  the  case,  if  the 
co-oocupiers,  who  are  perfectly  innocent  people, 
and  get  no  benefit  from  the  factoiy  at  all,  were 
unable  to  get  any  compensation  for  the  damage 
which  they  sustain.  I  think,  on  the  whole,  not 
puttiug  out  of  sight  Sir  Robert  Beid's  contention 
upon  the  latter  part  of  sect  93  of  the  Factories 
and  Workshops  Act  of  1878,  that  each  one  of  these 
stories  or  set  of  stories,  which  are  used  for  one 
business,  is  a  separate  factory,  and  that  the 
rest  of  the  buil(nng  is  not  a  factory  at  aJI. 
That  being  the  case,  as  things  are,  there  was 
no  jurisdiction  to  reauire  the  owner  to  make 
that  staircase  through  the  other  floors  which 
the  London  County  Council  claim  to  compel 
them  to  make,  and  which  the  arbitrator  has 
directed  shall  be  made.  Haviug  got  as  far  as 
that,  the  only  question  remaining  to  consider  now  is 
whether  we  should  set  aside  the  award  altogether, 
or  whether  we  should  remit  it  to  the  arbitrators. 
For  some  time  I  was  of  opinion  that  the  right  course 
was  to  set  aside  the  award  altogether,  because  I 
could  not  see  tha^  the  arbitrators  had  any  juris- 
diction to  determine  the  cmestions  of  tenure  and 
of  occupation,  because  it  did  not  seem  to  be  in 
dispute  what  the  tenures  and  occupations  were, 
but  I  haye  been  conyinced  that  those  words  "  as 
can  reasonably  be  required  under  the  circum- 
stances of  each  case"  in  the  Ist  sub-ser^tion  of 
seot.  7  are  imported  into  the  2nd  sub- section  of 
sect.  7.  Therefore,  what  the  county  council  can 
do  is,  they  can  serye  on  the  owner  of  the  factory 
a  notice  in  writing  specifying  the  measures 
necessary  for  proyiding  such  means  of  escape, 
being  such  as  can  reasonably  be  required  nnaer 
the  circumstances  of  the  case,  and  require  him  to 
carry  out  the  same  before  the  specified  period,  and 
if  that  is  what  the  county  council  are  enabled  to 
do,  aad  if  the  owner  dissents,  then  it  seems  that 
there  is  a  difference  of  opinion  between  the  owner 
of  the  ^tory  and  the  sanitary  authority — a 
dilEerence  which  is  to  be  decided  by  the  arbi- 
isrators  or  the  umpire,  and  the  whole  thing  need 
not  be  set  aside.  But  in  saying  that  I  wish  to  add 
that  I  think  it  is  probable  that  there  will  be  no 
practical  difference,  this  being  the  case,  between 
remitting  and  setting  aside,  because  if  the  facts 
be  as  deposed  to  in  the  affidarits  (unless  the  arbi- 
tnttors  can  find  such  facts,  for  instance,  as  these : 
tliat  he  has  ascertained  that  the  various  owners 
of  the  premises — of  the  three  lower  stories — 


because  of  the  conyenience  they  will  get  from 
the  staircase,  will  be  willing  to  consent,  or  that 
for  some  small  sum,  which  the  arbitrators  or  the 
umpire  find  to  be  reasonable,  the  matter  could  be 
arranged,  or  unless  they  can  find  some  other 
form  of  working  the  matter  so  that  it  would  not 
go  through  the  yarious  occupations  which  cannot 
be  trespassed  upon)  I  do  not  think  the  arbi- 
trators m  this  ease  can  support  any  such  require- 
ment as  the  London  County  Council  haye  made. 
Still,  we  ought,  if  possible,  to  comply  with  forms, 
and  as  the  arbitrators  haye  the  jurisdiction  here 
we  ought,  I  think,  to  remit  it  to  the  arbitrators, 
though  I  imagine  that  it  is  most  probable  that 
they  will  not  l^  able  to  find  that  the  facts  which 
now  appear  support  the  requirement.  My  learned 
brother  has  pomted  out  to  me  that  it  must  go 
back  to  the  arbitrators  and  not  to  the  umpire, 
and  in  my  opinion,  as  the  whole  trouble  has 
arisen  from  the  laches,  so  to  speak,  of  the 
owner  not  bringing  his  point  of  contention 
before  tiie  umpire,  it  must  be  remitted  without 
costs. 

BucKNiti,  J.  ooncnrred.        ^^^^  remUted. 

Solicitors  for  the  owners,  Taylor  and  Bovolffu. 
Solicitor  for  the  London  County  Council,  W,  A. 
Blaxland. 


Tuesday,  Jan.  16, 1900. 

(Before  Grantham  and  Channell,  J  J.) 

Chabnock  (app.)  V.  Mbbchant  (resp.).  (a) 

Criminal  law — Evidence — Person  charged  with 
criminal  offence — Examination — Prefowus  con- 
viction —  Question  as  to  —  Adm,issihility  of 
evident — Prevention  of  Cruelty  to  Children  Act 
1894  (57  &  58  Viet,  c.  41),  ss,  1,  12— Criminal 
Evidence  Act  1898  (61  &  62  Vict  c.  36),  ss.  1,  6. 

The  Criminal  Evidence  Act  1898  has  established 
one  uniform  code  and  practice,  a^plieahle  alike 
in  courts  of  summary  jwrisdict%on  as  in  all 
other  courts,  with  regard  to  persons  charged 
with  a  criminal  offence  who  give  evidence  on 
their  own  behalf;  and  consequently,  if  a  person 
is  charged  with  an  offence  under  an  Act  which 
made  him  a  competent  witness  on  his  own 
behalf  and  he  gives  evidence,  he  cannot,  since 
the  passing  of  the  Act  of  1898,  he  asked  or 
required  to  answer  any  question  as  to  a  previous 
conviction. 

The  appellant  was  sum/moned  before  a  court  of 
summary  jurisdiction,  under  the  Prevention  of 
Cruelty  to  Children  Act  1894,  for  assaulting  a 
child  under  his  care.  He  elected  to  give  evidence 
on  his  own  behalf,  which  he  was  entitled  to  do 
under  the  Act  under  which  he  was  charged.  He 
was  asked  in  cross-examination,  and  was 
required  to  answer,  a  question  as  to  a  previous 
conviction  for  a  similar  offence,  and  he  admitted 
thai  he  had  been  so  convicted. 

The  justices  convicted  him,  but  said  that  the 
answer  in  no  way  affected  their  minds,  as  the 
fact  of  such  conviction  was  known  to  them 

Held,  thai  the  Criminal  Evidence  Act  1898  applied, 
and  that  under  sect.  1  (/)  of  that  Act  the  ques- 
tion was  inadmissible  and  the  evidence  wrongly 
admitted;  and  that  therefore  the  conviction 
was  invalid  and  ought  to  be  quashed. 

(a)  Boport«l  by  W  W.  Deb,  Ecq.,  Baiiifier-st'lfSW, 


452 


MAGISTRATES'  OASES. 


Q.B.  Div.] 


Ghabitock  (app.)  v,  Mbbchaht  (reap.). 


[Q.B.  DiT. 


Gasb  stated  by  jostioes  of  the  peaoe  for  the  oonnty 
of  Hereford. 

At  a  petty  BesaionB  held  at  Wigmore  on  the 
27th  Jane  1^  an  information  was  preferred  by 
the  respondent,  who  was  an  inspector  of  the 
Society  for  the  Prevention  of  Cruelty  to  Children, 
against  the  appellant,  under  sect.  1  of  the  Preven- 
tion of  Cruelty  to  Children  Act  1894  (57  &  58  Vict, 
c.  41),  char^pne  the  appellant  with  having  unlaw- 
fully and  wilf  luly  assaulted  a  child  of  the  age  of 
thirteen  years,  he  then  having  the  charge  or  care 
of  the  child,  in  a  manner  likely  to  cause  the  child 
unnecessary  suffering  or  injury  to  his  health. 
The  justices  convicted  the  appellant  of  the 
offence,  and  ordered  him  to  pay  a  fine  of  hi,  and 
costs. 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent  and  found 
as  facts: 

That  the  appellant  was  the  master  of  a  public 
elementary  school,  and  that  the  boy  in  question, 
who  was  thirteen  years  of  age,  was  one  of  the 
pupils  at  the  school ;  that  the  bar  was  a  delicate 
boy,  and  that  for  some  trifling  offence  the  appel- 
hmt  struck  the  boy  while  in  his  charge  in  school 
a  blow  on  the  face  with  the  back  of  his  hand  with 
considerable  violence ;  that  the  punishment  given 
exceeded  the  limits  laid  down  by  law  and  was 
unjustifiable;  and  the  justices  found  as  a  fact 
upon  the  evidence  that  the  appellant  did  unlaw, 
fully  and  wilfully  assault  the  child  in  a  manner 
likely  to  cause  him  unnecessaiy  suffering  or  injury 
to  his  health. 

During  the  hearing  of  the  case  the  M>pellant 
was  called  as  a  witness  on  his  own  behalf  by  his 
counsel,  who  speciaUy  called  the  attention  of  the 
justices  to  the  fact  that  the  special  Act  under 
which  the  charge  was  laid  gave  him  the  right  to 
do  so. 

Upon  cross-examination  by  the  solicitor  acting 
for  the  respondent,  the  appellant  was  asked 
whether  he  nad  been  previously  convicted  of  a 
similar  offence.  His  counsel  objected  to  the 
question  on  the  ground  that  it  was  inadmissible 
under  sect.  1,  sub-sect.  {/),  of  the  Criminal 
Evidence  Act  1898.  The  lustices  held  that,  as 
the  appellant  had  been  called  under  the  special 
Act,  the  section  of  the  Criminal  Evidence  Act 
1898  did  not  apply,  and  they  allowed  the  ques- 
tion. The  appellant  then  aamitted  that  at  the 
Wigmore  petty  sessions  in  1895  he  had  been 
convicted  of  an  assault  on  a  boy  under  his 
charge. 

The  justices  stated  that  the  answer  of  the 
appellant  in  no  way  affected  their  minds,  as  the 
fact  of  such  conviction  was  well  known  to  all  of 
them,  three  out  of  the  four  justices  who  convicted 
in  the  present  case  having  adjudicated  on  the 
occasion  when  the  appellant  was  so  convicted. 

The  questions  of  law  for  the  opinion  of  the 
court  were:  (1)  Whether,  under  the  circum- 
stances above  stated,  the  question  as  to  the  pre- 
vious conviction  was  admissible;  (2)  whether, 
even  if  such  question  was  wrongly  admitted,  it 
invalidated  the  conviction,  as  the  justices  found 
the  appellant  guilty  of  the  offence  charged  on  the 
facts  proved  before  them. 

The  Prevention  of  Cruelty  to  Children  Act  1894 
(57  &  58  Vict  c.  41)  enacts : 

Sect.  1. — (1)  If  any  person  over  the  age  of  sixteen 
yean  who  has  the  onatody,  chArge,  or  osre  of  any  child 


imder  the  age  of  sixteen  yesn,  wUfnlly  Msaolts,  ill- 
treatB,  seglectB,  abuidona,  or  exposes  snoh  chfld 
.  .  .  that  person  shall  be  goil^  of  a  misdemeanour, 
and  .  .  .  (&)  on  rammary  oonviotion  shall  be  liable, 
at  the  diaotetion  of  the  ooort,  to  a  fine  not  exoeeding 
twenty-iive  pounds,  or  alternatively,  or  in  default  of 
payment  of  snoh  fine,  or  in  addition  thereto,  to  imprison- 
ment, with  or  withont  hard  labour,  for  any  term  not 
exoeeding  six  months. 

Sect.  12.  In  any  prooeeding  against  any  person  for  an 
offence  under  this  Aot,  or  for  any  of  the  offences  men- 
tioned  in  the  schedole  to  this  Act,  snoh  person  shall  be 
competent  but  not  compellable  to  give  evidence. 

The  Criminal  Evidence  Act  1898  (61  &  62  Yict. 
c.  36)  provides : 

Sect.  1.  Every  person  charged  with  an  offence,  and 
the  wife  or  husband,  as  the  case  may  be,  of  the  person 
so  charged,  shall  be  a  competent  witness  for  the  defence 
at  every  stage  of  the  proceedings.  .  .  .  Provided  ss 
follows  :  (/)  A  person  charged  snd  caUed  as  a  witness 
in  porsoance  of  this  Act  shiJl  not  be  asked,  and  if  asked 
shall  not  be  required  to  answer,  any  question  tending 
to  show  that  he  has  committed  or  been  convicted 
of  or  been  charged  with  sny  offence  other  than  that 
wherewith  he  is  tiien  charged,  SbO, 

Sect.  6. — (1)  This  Act  shall  apply  to  all  criminal  pro- 
ceedings, notwithstanding  any  enactment  in  force  at 
the  commencement  of  this  Act,  Ao. 

H,  Lynn  {Organ  with  him)  for  the  appellant.— 
The  justices  were  wrong  in  allowing  the  question 
as  to  the  previous  conviction  to  be  put  to  the 
appellant.  The  appellant  was  summoned  under 
the  Prevention  of  Cruelty  to  Children  Act  1894, 
and  sect.  12  of  that  Act  enables  a  person  who  is 
charged  with  an  offence  under  the  Act  to  give 
evidence  on  his  own  behalf,  and  there  would  be 
no  restriction  as  to  the  questions  which  might  be 
put  to  him  in  cross-examination.  The  justices 
seem  to  have  thought  that,  as  the  appellant  was 
charged  under  that  Act,  that  state  of  things  still 
continued,  and  that  he  might  be  asked  as  to  the 
previous  conviction.  Sect.  1  of  the  Criminal 
Evidence  Act  1898  has  altered  that,  and  now  all 
proceedings  in  such  cases  are  regulated  by  that 
section.  Sect.  1  is  perfectly  general  in  terms.  It 
says  "every"  person  charged  with  an  offence 
shall  be  a  competent  witness ;  and  then,  in  sab- 
sect.  (/),  it  goes  on  to  say  that  a  person  charged 
and  called  as  a  witness  "in  pursuance  of  this 
Act " — and  evenr  person  charged  with  an  offence 
may  be  so  callea— shall  not  be  required  to  answer 
any  question  as  to  any  pi*eviou8  conviction.  This 
provision  clearly  was  intended  to  be  general,  and 
to  supersede  any  previous  provisions  deaUn^  with 
the  matter.  Sect.  6  is  absolutely  conclusive  of 
the  point,  as  it  says  that  the  Act  shall  apply  to 
all  criminal  proceedings,  notwithstanding  any 
enactment  in  force  at  me  commencement  oi  the 
Act.    [He  was  stopped.] 

Cecil  Walsh  (Clarke  Hall  with  him)  for  the 
respondent. — The  appellant  was  charged  under 
the  Act  of  1894,  and  it  was  under  the  provision  in 
that  Act  that  he  tendered  himself  as  a  witneas, 
and  under  that  Act  he  could  have  been  asked  as 
to  the  previous  conviction.  Br  fore  the  Criminal 
Evidence  Act  of  1898  there  were  certain  AotB 
under  which  persons  charged  could  be  called  as 
witnesses  on  their  own  behalf.  Sect.  6  of  the  Act 
of  1898  does  not  alter  the  provisions  of  those 
prior  Acts  which  are  not  inconsistent  with  it ;  and 
when  that  section  says  that  the  Act  is  to  apply  to 
all  criminal  prooee£ngs,  "notwithstanding  any 
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enaotment  in  force  at  tbe  commencement  of  the 
Act,"  it  means  "  notwithstanding  anj  enactment 
to  the  oontrarj  in  force  at  the  commencement  of 
the  Act."  Then  sect.  1  of  tbe  Act  of  1898  says 
that  every  person  charged  with  an  offence  shall 
be  a  competent  witness  for  the  defence.  That 
mnst  mean  "shall  be  a  competent  witness"  in 
oases  where  before  the  Act  he  was  not  a  com- 
petent witness;  and  all  that  sub-sect.  (/)  of  that 
section  means  is  that  where  a  person  is  called  as 
a  witness  "in  pursuance  of  this  Act" — as  the 
snb- section  says — ^then  he  shall  not  be  asked  or 
required  to  answer  any  question  as  to  a  previous 
oonyiction.  It  does  not  say,  and  icdoes  not  mean, 
that  if  the  person,  who  is  charged,  is  called  as  a 
witness  for  the  defence  in  pursuance  of  any  other 
Act  then  he  shall  not  be  required  to  answer  this 
question.  Sub-sect  (g)  emphasises  the  distinction 
as  to  persons  called  as  witnesses  "  in  pursuance  of 
this  Act."  In  the  present  case  the  appellant  was 
charged  under  the  Act  of  1894,  and  thit  Act  in 
sect.  12  eave  him  the  right  of  giving  evidence  in 
his  own  behalf ;  and  it  was  in  pursuance  of  that 
Act  of  1894,  and  not  in  pursuance  of  the  Act  of 
1898,  that  he  was  called  and  gave  evidence,  and 
therefore  the  provisions  of  the  Act  of  1898  do  not 
apply.  Moreover,  sect.  1  of  the  Act  of  1898  was 
intended  to  apply  only  to  criminal  proceedings 
by  way  of  indictment,  but  not  to  proceedings 
before  a  court  of  summaiy  jurisdiction.  Even  if 
it  does  apply  to  proceedings  in  a  court  of  sum- 
mary jurisdiction,  there  is  the  farther  question 
whether  it  renders  the  conviction  invalid.  It  has 
always  been  held  that  the  introduction  of  in- 
admissible evidence  invalidates  the  conviction 
when  the  judge  leaves  it  to  the  jury  and  directs 
them  on  it,  but  if  the  judge  directs  tbe  jary  and 
tells  them  to  disregard  the  evidence,  then  the 
conviction  stands.  Here  the  justices  were 
judees  of  both  fact  and  law,  and,  even  if  the 
evicksce  as  to  the  appellant's  previous  conviction 
was  legally  inadmissible,  the  conviction  never- 
theless ought  not  on  that  ground  to  be  quashed, 
because  the  justices,  who  were  judges  of  the 
fact  as  well  as  of  the  law,  were  entitled  as  a 
court  of  summary  jurisdiction  to  use  their  own 
knowledge,  and  they  state  that  of  their  own 
knowledge  they  knew  of  the  previous  convic- 
tion, and  that  the  answer  of  the  appellant  in 
no  way  affected  their  minds.  The  decision  of 
the  justices  was  therefore  right  and  ought  to 
stand. 

Gbantham,  J. — Unfortunately  in  this  case  the 
justices  have  done  that  which  to  my  mind  was 
illegaL  They  allowed  this  question  as  to  the 
previous  conviction,  which  was  not  legally  admis- 
sible, to  be  pat  to  the  appellant.  Possibly  the 
fact  of  the  previous  conviction  did  not  affect  their 
judgment  in  the  case,  but  thev  do  not  say  that. 
They  only  say  that  the  appellant's  answer  as  to 
the  previous  conviction  did  not  affect  their  minds. 
The  point  has  been  taken  that  the  provisions  of 
sect.  1  of  the  Criminal  Evidence  Act  1898  do  not 
apply  so  as  to  alter  tbe  provisions  of  prior  Acts 
which  are  not  inconsistent.  As  to  that,  speaking 
from  my  own  knowledge,  I  can  say  that,  since  the 
passing  of  this  Act  of  1898,  that  section  has 
always  been  applied  by  the  judges  in  prosecutions 
arising  under  the  Criminal  Law  Amendment 
Act  lo85.  Under  these  circumstances  I  am  of 
opinion  that  this  conviction  was  wrong,  and  that 
it  must  be  qpashed. 


Channbll,  J. — ^I  am  of  the  same  opinion.  It 
is  very  important  to  hold  that  the  Criminal 
Evidence  Act  1898  has  established  a  new  code 
and  one  rule  with  regard  to  persons  charged  in 
criminal  cases  who  are  called  to  give  evidence  on 
their  own  behalf.  Sect.  6  of  me  Act  clearly 
shows  that.  If  the  respondent's  contention  were 
right,  then,  in  cases  arising  under  the  Criminal 
Law  Amendment  Act  1885,  the  defendant  would 
still  be  liable  to  be  cross-examined  as  to  previous 
convictions,  and,  if  the  defendant  did  not  give 
evidence  on  his  own  behalf,  counsel  for  the  prose- 
cution would  still  have  a  right  to  comment  on 
that  to  the  jury.  Since  the  passing  of  the  Act  of 
1898  the  practice  has  been  the  contrary,  and  I 
think  sect.  6  shows  that  that  practice  is  right. 

Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellant.  Baker  and  Naime. 
Solicitors  for  the  respondent,  Chester,  Broome, 
and  Griffiths,  for  Comer  and  Co.,  Herefoixl. 


Friday,  Jan,  19, 1900. 

(Before  Channbll  and  Bt7CKNILL,  J  J.) 

Assessment  Committee  of  Nbwpobt  Union 

(apps.)   V,   TSTBADYPODWa   AND    PONTTPBIDD 

Main  Sewerage  Boabd  (resps.).  (a) 

Rating — Foorrate — Sewage  carrier — Construction 
partly  below  ground  and  partly  on  raised 
embankment  and  on  arches — Etateability  of,  as 
a  whole — Exception  applicable  to  v/nderground 
sewers — Farocfiial  Assessment  Act  1836  {6  Jt  7 
Will  4,  c.  96),  «.  1. 

A  sewerage  board  under  powers  vested  in  them 
constructed  and  maintained  a  sewage  carrier 
for  carrying  the  sewage  of  certain  districts  to 
the  sea.  The  sewage  carrier  for  a  portion  of  its 
length  passed  through  or  over  land  in  the  parish 
of  R.  in  the  following  way  :  A  portion  of  it  was 
carried  on  concrete  arches  above  the  surface  of 
the  ground ;  another  portion  was  laid  below  the 
surface,  but  was  covered  by  an  artificial  embank- 
ment of  varying  height  which  rose  above  the  level 
of  the  adjacent  land ;  and  another  portion  {called 
the  outfall)  passed  partly  over  and  partly  beneath 
the  surface  of  the  foreshore  of  the  sea,  and  in 
connection  with  the  outfall  there  were  certain 
works  erected.  It  conveyed  the  sewage  from 
distant  places  through  the  parish,  but  it  had  no 
connection  with  any  houses,  lands,  or  buildings 
in  the  parish,  and  the  surface  of  the  land  through 
which  it  passed  was  occupied  and  rated  to  poor 
rate  before  its  construction,  and  remained  occu- 
pied  and  rated  at  the  same  am^ount  after  its 
construction. 

Held,  that  as  the  sewage  carrier  was  one  continuous 
construction,  it  ought  to  be  dealt  with  as  a 
whole,  and  that,  as  the  swrface  of  the  ground  had 
been  interfered  toith,  it  could  not  come  within 
the  anomalous  exception  applicable  to  under- 
ground sewers,  and  that  therefore  the  portion 
of  the  sewage  carrier  in  the  parish  of  R,  was  as 
a  whole  a  rateable  subject  anZ  was  rateable. 

Special  case  stated  by  the  Court  of  Quarter 
Sessions  held  at  Usk  in  and  for  the  county  of 
Munmouth,  upon  an  appeal  b^  the  respondents 
(the  Ystradyf  odwg  and  Fontypndd  Main  Sewerage 

(a)  Beport«d  by  W.  W.  Obb,  Esq.,  Bairlater-at-Law. 
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Board),  a^lnst  a  oertain  rate  or  asBeasment  made 
for  the  relief  of  the  poor  of  the  parish  of  Bamnej, 
in  the  ooanty  of  Monmouth. 

This  appeal  came  on  for  hearing  on  the  16th 
Nov.  1898,  when  the  Court  of  Qoarter  Sessions 
allowed  the  appeal  in  part  snbject  to  the  opinion 
of  the  oourt  upon  this  case. 

The  respondents  are  the  governing  body  of  a 
united  drainage  district,  consisting  of  part  of  the 
urban  district  of  Ystradjfodwg  and  the  urbaji 
district  of  Pontypridd,  constituted  by  virtue  of  a 
provisional  order  of  the  Local  Grovemment  Board 
of  the  4th  June  1885,  and  duly  confirmed  by  the 
Local  Gk>vemment  Boards  Provisional  Orders 
Confirmation  (No.  7)  Act  1885  (48  <&  49  Vict, 
c.  cvii.),  for  the  purpose  of  carrying  J  into  effect  a 
system  of  sewerage  for  the  use  of  the  above  urban 
districts. 

This  Act  incorporated  for  the  purposes  of  the 
order  sects.  14  to  20  and  26  to  34  inclusive,  as  to 
sewerage  and  drainage,  of  the  Public  Health  Act 
1875. 

The  appellants  a^  the  assessment  committee 
of  the  Newport  Union,  in  the  county  of  Mon- 
mouth. 

Pursuant  to  the  powers  vested  in  them  by  the 
above  order,  the  respondents  designed  and  con- 
structed and  have  since  always  maintained  a  certain 
sewage  carrier  for  the  use  of  these  districts,  and 
have  erected,  nrade,  maintained,  and  worked  such 
works,  machinery,  and  plant  as  were  required  for 
carrying  the  sewage  oi  the  districts  to  the  sea. 
The  total  length  of  the  sewage  carrier  is  about 
seventeen  and  a  quarter  miles,  whereof  nearly  two 
and  a  hall  miles  passed  through  or  over  land 
situate  in  the  parish  of  Bumney,  which  land 
(ezjoept  such  part  as  forms  part  of  the  foreshore 
of  the  Bristol  Channel)  was  prerions  to  the  con- 
struotioa  of  the  newage  carrier,  and  stUl  is,  rated 
and  assessed  for  the  relief  of  the  poor.  The  con- 
struction of  the  sewage  carrier  within  the  parish 
of  Bumney  was  as  follows:  182  yards  of  iron 
pipes  carried  an  concrete  arches  above  the  surface 
of  the  ground,  1021  yards  of  pipes  laid  below  the 
surface  and  ordinary  level  of  the  ground,  but 
covered  by  an  artificial  embankment  of  vai7ing 
height  which  rises  above  the  level  of  the  adjacent 
land,  and  1246  yards  of  pipes  (called  the  outfall) 
passing  partly  over  and  partly  beneath  the  surface 
of  the  foreshore  of  the  Bristol  Channel,  and  in 
connection  with  the  outfall  certain  works  have 
been  erected  by  the  respondents. 

For  the  purpose  of  obtaining  money  for  making 
and  maintaining  the  sewage  carrier  and  the  neces- 
sary works  appurtenant  thereto,  the  respondents 
in  accordance  with  the  provisions  of  the  Public 
Health  Act  1875  borrowed  the  sum  of  165,0002. 
from  the  Public  Works  Loan  Commissioners,  to 
be  repaid  with  interest  at  the  rate  of  3i  per 
cent,  per  annum  by  equal  annual  payments  ex- 
tending over  thirty  years.  The  proportion  of 
such  annual  repayment  payable  in  respect  of  the 
portion  of  the  sewage  carrier  situate  in  the 
parish  of  Bumney  amounted  to  1210L,  and  this 
sum  was  raised  by  mpans  of  rates. 

Under  the  Local  Gh)vemment  Boards  Provi- 
sional  Orders  Confirmation  (No.  8)  Act  1896  (59 
it  60  Yict.  0.  ciii.)  the  respondents  obtained 
powers  euabling  them  with  the  consent  of  the 
Local  GK)vemment  Board  to  agree  to  allow  the 
sewers  of  the  eouncil  of  any  county  borough  or 
district  to  communicate  with  the  sewage  carrier 


vested  in  the  respondents.  In  pursuance  of 
these  powers  and  with  the  consent  of  the  Locsl 
Gk>vemment  Board  agreements  had,  previously  to 
the  making  of  the  assessment  now  appealed 
against,  beoi  made  with  three  other  local  bodiss, 
being  two  urban  district  oounoils  and  the  Oardiif 
Corporation,  whereby  the  sewage  of  the  distriets 
under  the  control  ox  these  loctu  bodies  was  to  be 
received  in  and  carried  away  by  the  sewage  oarri^r 
of  the  respondents  upon  payment  to  the  rei^Gn- 
dents  by  the  local  bodies  of  sums  levied  upon  the 
respective  rateable  values  of  the  districts  at 
certain  rates  in  the  pound  per  annum.  In  conse- 
quence of  reoeiving  such  sums  from  these  three 
local  bodies  the  respondents  were  enabled  to  raiae 
sufficient  money  for  the  purpose  of  repaying  the 
annual  instalments  of  the  money  so  borrowed  to 
make  and  maintain  the  sewage  carrier  and  the 
works,  machinerv,  and  plant  connected  therewith 
in  the  parish  of  Bumney  by  two  precepts  at  the 
rate  of  2^(2.  in  the  pound  in  each  year  upon  the 
Ystradyfodwg  and  Pontypridd  area.  The  rate  in 
the  last- mentioned  area  would  have  to  be  much 
increased  in  order  to  prevent  the  respondents  in- 
curring loss  owing  to  their  yearly  expenditure  in 
connection  with  the  sewage  carrier,  if  the  money 
received  by  the  rates  levied  outside  the  afore- 
said area,  being  money  paid  for  the  use  of  the 
sewage  carrier,  was  not  available  for  use  by  the 
respondents. 

The  respondents  were  assessed  by  the  appel- 
lants in  respect  of  that  portion  of  the  sewage 
carrier  with  the  outfall  and  appurtenances  thereof 
which  is  situate  in  the  parish  of  BumuOT^  in  the 
sum  of  SOOL  gross  estiiuated  value  and  700Z.  rate> 
able  value. 

The  appeal  was  then  heard  and  determined  by 
the  court,  and  it  was  proved  before  the  justices 
that  as  far  as  the  parish  of  Bumney  was  concerned 
the  sewage  carrier  conveys  the  sewage  from 
distant  towns,  places,  or  houses  throush  the 
parish  and  there  is  no  connection  to  or  with  the 
sewage  carrier  from  any  lands,  houses,  or  bnild- 
ings  in  the  parish  of  Bumney.  It  was  also  proved 
that  the  embankment  varied  in  height  from  18in. 
to  6ft.  above  the  ground  through  which  it  passed; 
that  it  was  covered  throughout  by  a  mound  of 
earth  which  was  grassed  over  except  where  a  foot- 
path runs  over  the  top  of  the  mound  and  where 
manholes  are  placed;  that  it  was  not  separated 
by  any  fence  from  the  adjoining  land,  and  that 
cattle  had  full  access  upon  and  across  it  through- 
out its  entire  length,  it  was  also  proved  that  the 
land  upon  which  the  embankment  lies  was,  pre- 
vious to  the  formation  of  the  embankment, 
assessed  and  rated  to  the  relief  of  the  poor,  and 
that  the  land  remained  so  rated  and  assessed,  no 
change  having  been  made  by  reason  of  the 
making  of  the  embankment  in  such  rating  and 
assessment. 

Upon  the  above  facts  the  court  found  that  siieh 
portions  of  the  sewage  carrier  as  lay  under  the 
surface  of  the  ground  or  in  the  embankment  ware 
not  liable  to  to  rated  at  all,  but  the  ^ross  esti- 
mated value  of  the  other  portions  of  the  sewage 
carrier  in  the  parish  of  Bumney  was  145Z.  (wherenf 
402.  was  the  gross  estimated  ^ue  of  the  outlall 
and  works  in-  connection  therewitii)  and  that  the 
rateable  value  thereof  was  105L,  and  the  Court 
of  Quarter  Sessions  allowed  the  appeal  to  this 
extent,  and  gave  the  respondents  the  costs  of  the 
appeal. 
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The  present  respaiidentB  contended  that  the 
finding  of  the  oonrt  as  above  stated  was  incorrect. 

The  present  appellants  contended  that  the  value 
of  the  sewage  carrier  and  the  works  appurtenant 
thereto  were  liable  to  be  rated. 

If  the  court  should  be  of  opinion  that  the 
contention  of  the  present  respondents  is  correct, 
then  the  order  of  tke  Court  of  Quarter  Sessions 
is  to  be  affirmed. 

If  the  court  should  be  of  opinion  that  the 
contention  of  the  present  appeltants  is  correct 
then  the  order  of  the  Court  of  Quarter  Sessions 
is  to  be  quashed. 

Boaanquet,  Q.C.  (Morion  Brown  with  him)  for 
the  Newport  Union  (the  rating  authority). — The 
original  assessment  was  that  the  whole  of  the 
sewage  carrier  within  the  parish  of  Bumney  was 
liable  to  be  rated.  The  quarter  sessions  held  that 
this  was  not  the  correct  basis  of  assessment,  and 
they  said  that  those  portions  of  the  sewage 
carrier  which  lay  under  the  surface  or  in  the 
embankment  were  exempt  as  being  in  the  position 
of  underground  sewers,  but  that  those  portions 
whioh  were  above  the  sm^aoe — that  is,  the  part  on 
the  concrete  arches — were  rateable.  The  question 
is  whether  this  work — the  sewage  carrier — is  in 
whole  or  in  part  exempt  from  rating.  The 
general  view  ox  the  respondents,  which  was  in 
the  makn  adopted  by  the  quarter  sessions,  was,  in 
the  first  place,  that  ordinary  underground  sewers 
are  exempt,  and  next  that  this  sewage  carrier  is 
an  underground  sewer  ot  is  sufficiently  like  it  to 
come  within  that  special  exemption.  In  Beg,  v. 
Metropolitan  Board  of  Works  (19  L.  T.  Rep.  348 ; 
L.  Bep.  4  Q.  B.  15),  and  in  previous  cases,  it  was 
held  generally  that  sewers  were  not  rateable 
because  they  were  not  capable  of  beneficial  occu* 
pation ;  and  it  was  also  held  up  to  that  date  that 
sewerage  works  were  exempt  or  were  rated  at 
their  own  rating  for  sewerage  purposes.  Then 
there  came  a  series  of  sewerage  rating  cases 
which  went  to  the  House  of  Lords,  namely, 
London  County  Cov/neU  v.  Ckxtrchward&ns,  &c.,  of 
ErUh ;  Chwrmwardens,  Stc,  of  West  Ham  v. 
London  County  Council ;  and  Aeeesement  Committee 
of  St,  George  8  Union  v.  London  County  CowneU 
(69  L.  T.  Bep.  725 ;  (1893)  A.  C.  562),  the  judg- 
ment in  which  was  given  by  Lord  Herschell.  The 
Weai  Ham  case  (the  judgment  in  which  is  given 
in  69  L.  T.  Bep.  at  pp.  732.4,  and  in  (1893)  A.  C. 
at  pp.  597-600)  is  the  only  one  of  importance 
here,  as  it  deaJs  with  sewers,  whereas  the  others 
deal  with  pumping  stations  and  pumps.  What 
was  decnded  there  was  that  there  was  no  general 
principle  of  exemption  on  the  ground  tiiat 
the  oocupation  was  unprofitable,  as  yielding  no 
pecnniaij  profit;  but  that  the  true  test  was 
whether  the  occupation  was  of  value,  and  it  was 
also  held  that  that  which  could  yield  no  benefit 
to  anybody  else  might  be  rateable  in  the  hands 
of  a  body  like  the  MetrcmoHtan  Board  of  Works 
at  what  this  body  would  give  for  it  for  their 
fesDBnl  purposes,  and  that  thev  were  to  be  taken 
into  account  as  hypothetical  tenants.  Lord 
Hierschell  considers  the  question  whether  a  tene- 
ment is  incapable  of  beneficial  occupation  because 
it  is  incapable  of  yielding  a  pecuniaiy  profit  to 
the  public  body  occupying  it,  and  he  came  to  the 
conclusion  that  there  was  no  such  pnncipie.  The 
old  canes  as  to  the  non-rateability  of  sewers  went 
on  two  grounds,  that  they  were  not  profitable  to 


the  parish,  as,  for  example,  a  sewer  which  only 
drained  property  outside  {Bex  v.  Chv/rchwardens 
Ac,  of  8cuUx>ate8, 12  East,  40),  or  that  they  were 
not  the  subject  of  a  beneficial  occupation,  such 
as  the  sewers  vested  in  the  Metropolitan  Board  of 
Works : 

Reg.  V.  Metropolitan  Board  of  Works  {ubi  aup.). 

Lord  Herschell  also  considers  the  case  of  sewers 
in  embankments  (69  L.  T.  Bep.  at  p.  733),  and  the 
general  rule  there  seems  to  be  that  everything  in 
the  nature  whether  of  sewage  works  or  sewage  dis- 
posal works  is  rateable,  and  that  what  is  called 
an  ordinaiy  underground  sewer  may  not  be  rate- 
able, and  that  a  different  principle  may  apply 
thereto.  An  underjtround  sewer  would  be  a  difficulty 
if  not  an  impossible,  thing  to  rate,  because  there 
may  be  all  sorts  of  rights  in  other  people,  and  the 
sewer  mav  be  liable  to  many  underground  uses.  The 
land  in  this  case  is  given  to  this  joint  board,  and 
under  sect.  27  of  the  Public  Health  Act  1875  this 
board  does  the  work  for  the  outlying  districts.  No 
one  else  can  use  the  land,  and  whatever  part  of  it  is 
occupied  by  this  work  is  taken  out  oi  the  use  of 
the  owner.  If  the  work  were  near  the  surface,  the 
owner  could  not  plough  or  otherwise  use  the  land. 
It  is  permanently  in  Uie  hands  of  this  body,  and  is 
perpetually  prevented  from  being  used  by  the 
owner,  and  is  taken  out  of  all  possibili^  of 
bein«;  so  used,  so  that,  in  the  words  of  Lord  Hers- 
chell, it  is  rendered  *'  of  less  value  for  occupation 
by  other  persons."  Then  in  Mayor,  Ac,  of  Lei- 
ceeter  v.  Chturehioardene,  Ac,  of  Beaumoni  Leys 
(70  L.  T.  Bep,  659)  works  similar  to  the  present 
were  held  to  be  psrt  of  the  sewage  works,  and  to 
be  all  rateable.  This  underground  sewer  as  a 
whole  was  profitable  to  this  m>dy,  and  therefore 
it  comes  within  the  general  rule  of  rateability. 
The  original  assessment  ought  therefore  to  stand. 

Crvpps,  Q.C.  {BoyU,  Q.O.  and  22am,  Q.C.  with 
him)  for  the  sewerage  board. — Our  contention 
here  is  that  the  case  is  absolutely  covered  by  the 
judgment  of  Lord  Herschell  in  the  West  Ham 
case  (tt6t  sup.)  as  to  the  sense  and  reasoning  of  it. 
What  is  here  called  a  sewa^  carrier  is  exactly 
the  same  as  what  was  dealt  with  in  the  West  Ham 
case,  namely,  an  outfall  sewer.  This  sewage 
carrier  performs  exactly  the  same  functions  as  the 
outfall  sewer,  and  therefore  the  subject-matter  is 
exactly  the  same  in  the  two  cases.  Lord  Herschcdl 
in  the  first  place  confirms  the  old  law  on  the  sub- 
ject, and  says  that  he  could  not  advise  a  departure 
from  a  practice  that  had  previdled  so  long. 
Therefore  the  onlypoint  here  is  what  were  the 
conditions  in  the  West  Ham  case  {vbi  sup.),  and 
do  they  apply  hereP  There  the  county  council 
were  in  occupation  of  some  thirty,  seven  acres. 
They  were  in  occupation  of  the  suriaoe  of  the 
ground,  and  by  reason  of  their  occupation  and 
works  that  land  would  be  taken  out  of  rating 
altogether.  Neither  of  these  two  conditions 
exists  in  this  case,  as  the  surface  of  the  land  is 
not  in  the  joint  board  and  it  is  found  in  the  case 
that  there  is  no  interference  with  the  occupation 
as  it  existed  before,  or  with  the  rating  as  it  existed 
before.  Here  we  do  not  occupy  the  surface ;  we 
have  onlv  an  easement  over  it  under  the  Public 
Health  Act,  so  that  the  findings  in  l^e  case  bring 
the  sewerage  board  within  *he  general  principle 
referred  to  Dy  Lord  Herschell,  that  the  true  test  is 
whether  the  occupation — ^that  is,  of  the  surface-^ 
is  of  value.    The  distinction  is  clear.    Here  was 


456 


MAGISTRATES'  CASES. 


Q.B.]    AssBBS.  Com.  Nbwpobt  Union  v.  Ystbadtfodwo,  &c.,  Main  Sbwbbagb  Boabd.    [Q.B. 


a  sewer  under  land  the  occupation  of  which  land 
was  not  in  the  joint  board  and  the  rateabilitj  of 
which  land  was  not  altered,  and  therefore  the 
{general  principle  of  exemption  applies.  The  case 
of  Beg.  V.  Metropolitan  Board  of  Works  (uhi  aup,) 
is  also  the  case  of  an  outfall  sewer,  and  is  there- 
fore distinguishable.  So  the  later  case  of  Mayor, 
&c.,  of  Leicester  v.  Chwrchwardens,  Ac,  of  Beau- 
mont Leys  (uhi  stip.)  is  a  case  of  a  sewage  farm, 
and  there  could  be  no  doubt  as  to  the  rateabilitj 
in  that  case.  An  underground  sewer  is  not  a 
rateable  hereditament  at  all.  That  was  the  old 
law,  and  Lord  Herschell  said  he  could  not  alter 
the  old  law  on  the  subject  as  it  had  existed  so 
long.  This  work  was  not  a  rateable  subject- 
matter  at  all.  It  comes  within  the  general  princi- 
ple of  exemption,  and  the  quarter  sessions  were 
right  in  so  holding. 

Ghannbll,  J. — In  this  case  we  have  come  to 
the  conclusion  that  this  appeal  ought  to  be 
allowed.  The  subject  is  one  of  bome  difficulty, 
and,  in  addition,  there  is  a  certain  amount  of  diffi- 
culty in  the  facts  of  this  case.  The  way,  however, 
is  cleai'ed  for  us  to  a  very  considerable  extent  by 
the  judgment  of  the  House  of  Lords,  delivered 
by  Lord  Herschell,  in  the  case  of  Church- 
wardens, Ac,  of  West  Ham  v.  London  County 
Council  (the  West  Ham  case)  (uhi  sup.),  to  which 
we  have  been  referred;  and  it  appears  quite 
clearly  from  that  judgment  that  the  exception  in 
reference  to  sewers  is  of  an  entirely  anomalous 
character.  That  is  fully  admitted  also  by  Mr. 
Oripps  in  this  case.  We  have  got  to  consider 
whether  the  particular  structure  in  this  case 
comes  within  that  anomalous  exception,  or 
wheUier  it  does  not.  For  that  purpose  we 
have  first  of  all  to  find  out  what  the  excep- 
tion is,  and  then  to  see  the  construction  and 
nature  of  this  thing.  In  the  case  of  Mayor, 
&c.,  of  Leicester  v.  Churchwardens,  &c.,  of 
Beaunhont  Leys  (uhi  sup.),  to  which  we  were 
also  referred,  the  exception  has  been  put  by 
Wright,  J.  as  the  exemption  of  ordinary  under- 
ground sewers.  I  think  these  words  are  a^so 
found  in  one  passage  at  least  of  Lord  Herschell's 
judgment,  and  are  indicated  in  the  judgment  of 
Collins,  J.  in  the  Leicester  case  (uhi  sup.),  where 
Wright,  J.  also  speaks  of  it  as  an  exception  in 
f  ayour  of  simple  sewers.  The  origin  of  the  excep- 
tion is  admitted  to  be  anomalous,  but  what  it 
comes  to  seems  to  be  this  and  to  depend  on  this, 
as  far  as  we  can  judge  from  the  language  of  Lord 
Herschell,  that  where  vou  have  sot  the  surface 
rateable  just  as  it  was  before,  the  tact  that  there 
is  an  underground  thing  not  at  all  affecting  the 
surface,  not  afiecting  its  r&teability,  and  not 
affecting  the  value  and  convenience  of  the  occu- 
pation of  the  surface,  then  when  that  underground 
thing  is  used  for  the  purpose  of  a  sewer  it  is 
taJcen  not  to  be  rateable.  1  think,  therefore,  that 
it  is  an  important  question  whether  or  not  the 
thing,  which  is  under  consideration  as  to  whether 
it  comes  within  the  anomalous  exception  or  not,  is 
a  thing  which  does  interfere  with  the  surface. 
Now,  what  have  we  ^ot  found  in  the  present 
oaseP  We  have  got  it  found  that  in  point  of 
fact  the  surface  is  occupied  still.  We  have  got 
the  fact  found  that  it  is  rated  in  fact  at 
the  same  amount  at  which  it  was  rated  before 
this  thing  was  put  there.  That  would  seem  to 
indicate  that  the  rating  has  not  been  very  care- 
fully re\  ited  from  time  to  time  in  this  particular 


district.    We  have  not  got  a  finding  that  it  does 
not  affect  the  occupation  at  aU,  and  I  cannot 
think  that  such  a  finding  could  be  there.      It 
seems  to  me  from  the  nature  of  this  thing  that 
the  thing,  coming  along  the  surface  and  above 
the    sur&oe    at  varying    heights,   is    such  that, 
although  it  is  grassed  over  and  although  cattle 
can  i^raze  there,  it  would  be  impossible  to  put 
in  a  finding  that  it  did  not  interfere  at  all  with 
the  occupation  of  the  land.    There  may  be  many 
reasons  why  it  may  not  be  worth  while  for  the 
occupiers  to  raise  the  question,  as,  for  instance, 
that  the  occupiers  might  know  that  their  land  la 
in  point  of  fact  rated  too  low  and  that  it  would 
not  be  wise  to  stir  the  matter  up,  or  that  the 
amount  of  difference  it  would  make  would  be  so 
small  that  it  would  not  be  worth  while  raisii^ 
the  question.     I  think,  however,  if  it  were  worth 
while  to  raise  the  question,  and  if  any  one  of  these 
occupiers  of  the  surface  were  to  come  and  say : 
"  By  reason  of  this  thing  being  there  the  occupa- 
tion of  the  land  is  less  valuable ;  if  I  wanted  to 
let  it  to  a  hypothetical  tenant  from  year  to  year 
that  hypothetical  tenant  would  give  me  less  for 
it  bv  reason  of  this  thing  being. there  than  he 
would  if  it  were  not  there,"  then  to  that  extent 
we  must  assume  that  the  surface  has  been  inter- 
fered with.    That  seems  to  me  to  be  one  of  the 
tests,  if  not  the  principal  test,  of  whether  the 
thing,  partly  below  the    surface,  or  completely 
below  the  surface,  as  the  case  may  be,  comes 
within  the  anomalous  exception  or  not.     I  think 
that,  putting  it  simply,  we  cannot  hold  that  this 
is  an  ordinary  underground  sewer.    Further  than 
that,  there  is  this  difficulty  about  the  matter. 
Here  is  one  continuous  construction  which  takes 
the  sewage  of  a  great  many  very  populous  places 
down  to  the  Bristol  Channel.    At  some  part  of 
its  way  it  is  on  concrete  arches,  and  at  some  part 
it  is  of  this  different  construction,  of  a  mound 
grassed  over.    The  part  on  concrete  arches  has 
been  held  to  be  rateable.    That  part  on  concrete 
arches   is    so    similar   to  the  structure    in  the 
West    Ham   case  (uhi    sup.),  which    was    dealt 
with  by  Lord  Herschell,    that  quite    naturally 
the  Court  of  Quarter  Sessions  here  felt  them- 
selves  unable  to  distinguish  it,  and  they  held 
that     as    that     structure     in     the     parish    of 
West  Ham  was  held  by  the   House  of   Lords 
to    be    rateable,    so    the     part    of    this   struc- 
ture   which    goes    upon    concrete    arches   must 
be    held    to    oe   rateable.     That   being   so,    it 
seems    to    me    that   what    Collins,    J.    said   in 
Mayor,  &c.,  of  Leicester  v.  Churchwardens,  &c., 
of  Beaumont  Leys  (uhi  sup,)  is  applicable.    He 
was  dealing  with  a  very  similar  matter,  and  he 
said  (63  L.  J.  at  p.  178,  M.  C.) :  "  It  is  impos- 
sible to  dissever  a  special  part  and  to  say  that  as 
to  that  part  alone  it  is  to  be  taken  as  an  inde- 
pendent sewer."    It  seems  to  me  that  as  you  have 
got  this  structure  above  ground  in  some  places, 
and  underground  in  other  places,  and  so  on,  you 
cannot  take  particular  parts  and  say  that  in  this 
man's  field  it  is  rateable,  and  in  the  next  man's 
field  it  is  not  rateable.     Therefore,  taking  this  as 
a  whole,  we  must  hold  that  this  thing  does  not 
come  within    the    description    of    the  ordinary 
sewers  or  simple  sewers,  or  whatever  may  be  the 
proper  way  of  defining  that  anomalous  exception, 
and  that  we  must  therefore  hold  that  it  does  not 
come  within  the  anomalous  exception  which  does 
undoubtedly  exist  in  the  law  of  rating,  bat  that  it 
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u  a  rateable  subject.  Then,  it  being  a  rateable 
sabject,  the  case  is  so  plain  that  no  qnestion  arises 
before  ns  as  to  the  amount  at  whicli  it  ought  to 
be  rated,  and  so  on.  I  think  on  the  whole,  more- 
over, that  no  point  turns  on  the  fact  that  the 
other  authorities  for  a  money  payment  drain  into 
it.  I  am  prepared  to  hold  that  this  is  a  rateable 
subject  which  is  not  within  the  anomalous  excep- 
tion, and  that  consequently  this  appeal  must  be 
allowed. 

Bticknill,  J.  —  I  agree,  and  for  the  same 
reasons. 

Appeal  allowed  with  coats,  order  of  quarter 
sessions  qtuuhed,  and  the  appeal  to  quarter 
sessions  cUsmissed, 

Solicitors  for  the  appellants  (the  Newport 
Union),  Warriner  and  Co,,  for  Davis,  Lloyds,  and 
Wilson,  Newport. 

Solicitors  for  the  respondents  (the  sewei*age 
board),  Wrentmore  and  Son,  for  Walter  Morgan, 
Bruce,  and  Nicholas,  Pontypridd. 


Saturday,  Jan,  20, 1900. 

(Before  Channbll  and  Bticknill,  JJ.) 

GuABDiANS  OV  Galnb  Union  (apps.)  V.  GUAS- 
DLAHS  OF  St.  Mabt,  Islington  (resps.).  (a) 

Poor  law — Pauper — Settlement  —  Irremovability 
— Division  of  parish — County  of  Wilts  {Calne, 
Ac.)  Confirmation  Order  1890,  arts.  15, 16. 

By  art.  15  of  the  Wilts  (Calne,  &c.)  Confirmation 
Order  1890,  as  between  C,  Within  and  C.  With- 
out,  every  person  who  on  or  before  the  2hth  March 
1890  has  acquired  a  settlement  in  C.  shall  be 
deeTned  to  have  acquired  such  settlement  either 
in  C.  Within  or  C.  Without,  according  as  the 
acts  or  circuTnstanees  conferring  such  settlement 
shall  have  been  done  either  in  C,  Within  or  C 
Without.  And  if  such  acts  have  been  done  partly 
in  one  and  partly  in  the  other,  then  according  to 
the  loMt  place  of  residence,  except  where  such 
person  shall  have  ceased  to  reside  in  either  C. 
within  or  C.  Without.  The  provisions  of  this 
dause  were  to  have  effect  uiuess  or  untU  the 
settlement  shall  be  duly  determined  to  be  in  some 
other  parish. 

By  art.  16  of  that  order  it  is  provided  that  any 
person  who  shall  have  acquired  a  status  of  irre- 
movability in  the  parish  of  C,  shall  be  deemed  to 
have  acquired  such  staius  from  C.  Within  or 
C.  Without,  according  as  he  resided  on  the  2Jbth 
March  1890,  or  if  he  was  in  receipt  of  relief  as 
he  was  residing  when  he  became  chargeable. 

A  pauper  went  to  reside  in  May  1887  in  C.  parish, 
m  tkat  portion  of  the  parish  which  became  C. 
Within,  when  by  the  ordirof  1890  C  was  divided 
into  0.  Within  and  C.  Without. 

In  Sept.  1891  he  ceased  to  reside  in  the  parish 
of  C.  Within,  and  has  not  resided  there  since, 

KM,  that  he  had  not  acquired  a  settlement  in  C. 
Within  when  he  left  in  Sept.  1891. 

Special  casb  stated  by  the  Midsummer  Court  of 
Quarter  Sessions  for  the  county  of  London  in  an 
ap]^eal  by  the  guardians  of  the  poor  of  the  Cahie 
Union,  in  the  county  of  Wilts,  against  an  order, 
dated  the  17th  Deo.  1898,  made  by  two  of  Her 
Majesty's  justices  of  the  peace  acting  in  and  for 
the  county  of  London,  for  the  removal  of  Robert 

(ft)  Btpwted  by  "W.  di  B.  HsmBimT.  Eaq..  B«iTliter-ftt-L*w 
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Ball,  a  pauper,  from  the  parish  of  St.  Mary, 
Islington,  in  the  county  of  London,  to  the  Calne 
Union. 

In  May  1887  Robert  Ball  (hereinafter  called 
the  pauper)  at  the  age  of  thirty -eight  went  to 
reside  in  Wood-street,  Calne,  in  that  portion  of 
the  parish  of  Calne  in  the  Calne  Union  which, 
by  virtue  of  the  order  of  the  Local  Grovemment 
Board  (hereinafter  referred  to^  subsequently 
became,  and  is  now,  the  parish  of  Calne  Within, 
and  the  pauper  resided  in  such  portion  of  the 
parish  continuously  from  May  1887  to  Sept.  1891 
in  such  manner  and  under  such  circumstances  as 
in  accordance  with  the  several  statute^  in  that 
behalf  rendered  him  irremovable  from  the  Calne 
Union. 

By  the  County  of  Wilts  (Calne,  &c.)  Confirma- 
tion Order  1890,  given  under  the  seal  of  office  of 
the  Local  Grovemment  Board  on  the  6th  March 
1890,  the  ^rish  of  Calne,  in  the  order  referred  to 
as  the  existing  parish  of  Calne,  was,  from  and 
after  the  25th  March  1890,  divided  into  two 
separate  civil  parishes  of  Calne  Within  and 
Calne  Without,  and  the  portion  thereof  in  which 
the  pauper  resided,  as  hereinbefore  stated  became 
the  separate  civil  parish  of  Calne  Within  in  the 
Union. 

By  art  16  of  the  order  of  the  Local  Gk>vem- 
ment  Board  it  is  provided  that  any  person  who 
shall  have  acquired  a  status  of  irremovability  in 
the  existing  parish  of  Calne  shall  be  deemed  to 
have  acquired  a  status  of  irremovability  from 
Calne  Within  or  from  CaJne  Without,  according 
as  he  shall  reside  on  the  25th  March  18^0  or  (if  he 
shall  be  in  receipt  of  relief)  according  as  he  was 
residing  at  the  time  of  becoming  chargeable  in 
Calne  Within  or  Calne  Without. 

Iq  Sept.  1^1  the  paui>er  ceased  to  reside  in  the 
parish  of  Calne  Witmn  and  has  not  resided 
therein  since. 

Had  the  order  of  the  Local  Government  Board 
not  been  made,  the  pauper  by  the  residence 
referred  to  in  this  case  would  nave  acquired  a 
settlement  in  the  parish  of  Calue  under  and  by 
virtue  of  sect.  34  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876  (39  &  40  Yict. 
c.  61). 

On  behalf  of  the  appellants  it  was  contended 
that  the  effect  of  the  oitler  of  the  Local  Qovem- 
ment  Board  was  that  while  the  status  of  irre- 
movability acquired  by  the  pauper  at  the  date  of 
the  order  was  preserved  by  art.  16,  vet,  for  the 
purposes  of  settlement  in  the  parish  of  Calne 
Within,  the  period  of  the  pauper's  residence  in 
the  pansh  of  CaJne  previously  to  the  25th  March 
1890  by  art.  15  was  rendered  void  and  of  no  effect, 
and  could  not  be  added  to  the  period  of  his  sub- 
sequent residence  in  the  parish  of  Calne  Within, 
such  subsequent  residence  being  insufficient  for 
the  purposes  of  settlement  as  distinguished  from 
irremovability. 

The  appellants  based  their  contention  on  the 
ground  that  by  the  order  the  old  parish  of  Calne 
was  destroyed  and  ceased  to  exist  as  one  entire 
parish ;  that  there  was  no  provision  in  art  15  by 
which  residence  in  the  old  parish  of  Calne 
before  the  date  of  the  order  was  preserved  for 
the  purposes  of  settlement,  except  in  the  case 
of  persons  who  on  or  before  the  25th  March  1890 
had  acquired  a  settlement  in  the  old  parish ;  and 
that  the  pauper  not  having  acquired  a  settlement, 
but  only  a  status  of  irremovability  at  the  date 
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aforesaid  —  viz.,  the  25ih  March  1890  —  Buch 
inchoate  period  of  residence  in  the  old  parish 
was  wholly  lost  to  the  pauper  for  the  purposes 
of  settlement,  and  that  he  could  have  any 
settlement  in  the  new  parish  of  Calne  Within, 
not  haying  by  residence  acquired  one  since  its 
formation. 

On  behalf  of  the  respondents  it  was  contended 
that  by  his  residence  in  the  parish  of  Galne  pre- 
viously to  the  25th  March  1890  the  pauper  was, 
by  virtue  of  art  16  of  the  order  of  the  Local 
Government  Board,  to  be  deemed  to  have  acquired 
upon  such  order  coming  into  operation  the  status 
of  irremovability  from  the  parisn  of  Galne  Withm 
similar  to  that  he  had  acquired  by  his  residence 
in  the  parish  of  Galne  previously  to  the  coming 
into  operation  of  the  order,  and  that  when  the 

?auper  left  the  parish  of  Galne  Within  in  Sept. 
89i  he  was  to  he  deemed  to  have  resided  in  such 
last-mentioned  parish  for  a  period  over  three 
years  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  in  accordiuice 
with  the  statutes  in  that  behalf  rendered  him 
irremovable  therefrom,  and  that  he  had  there- 
fore acquired  a  settlement  in  such  last- mentioned 
parish  under  and  by  virtue  of  39  &  40  Yiot.  c.  61), 
s.  34. 

The  Gourt  of  Quarter  Sessions  were  of  opinion 
that  the  pauper  had  not  when  he  left  the  parish 
of  Galne  Within,  in  Sept.  1891,  acquired  a  settle- 
ment therein  under  39  &  40  Vict.  c.  61,  s.  34, 
and  accordingly  allowed  the  appeal  and  ordered 
the  order  of  removal  to  be  quashed  with  certain 
costs  to  be  paid  by  the  respondents  to  tiie 
appellants. 

The  question  for  the  opinion  of  the  court  is 
whether  at  the  time  the  order  of  removal  was 
made  the  pauper  was  under  the  circumstances 
hereinbefore  stated  to  be  deemed  to  be  settled  in 
the  parish  of  Galne  Within  by  virtue  of  39  &  40 
Yict  c.  61,  s.  34.  If  the  court  shaU  answer  the 
question  in  the  affirmative,  the  order  of  the  Gourt 
of  Quarter  Sessions  is  to  be  quashed,  and  the 
order  of  removal  is  to  be  affirmed,  with  costs  to 
be  paid  by  the  appellants  to  the  respondents, 
otherwise  the  order  of  the  Gourt  of  Quarter 
Sessions  is  to  stand  affirmed. 

By  the  Gounty  of  Wilts  (Galne,  &c.),  Gonfirma- 
tion  Order  1890 : 

15.  As  between  the  pariBhes  of  Galne  Within  and 
Galne  Without,  every  pereon  who  has  acquired,  or  shall, 
on  or  before  the  twenty-fifth  day  of  Maroh,  one  thonaand 
eight  hnndred  and  nhie^,  aoqmxe  a  aetUement  in  the 
existing  pariah  of  Galne,  shall  be  deemed  to  have 
aoqoired  nioh  aettlement  in  Galne  Within  or  in  Galne 
Without  aooording  as  the  acts  or  oironmatancee  confer- 
ring Booh  aettlement  shall  have  been  done  or  taken  plaoe 
IB  Galne  Within  or  Galne  Without,  or  (if  suoh  acts  or 
oiroomstanoes  shaU  have  been  done  or  taken  plaoe  partly 
in  Galne  Within  and  partly  in  Gabie  Without)  then 
according  aa  his  last  place  of  residence  in  the  existing 
pariah  of  Galne  at  the  time  of  acquiring  such  settlement 
shall  have  been  in  Galne  Within  or  in  Gahie  Without 
except  where  any  such  person  shall  bave  ceased  to  reude 
in  Galne  Within  or  Galne  Without,  as  the  case  may  be, 
after  the  twenty-fifth  day  of  March,  one  thousand  eight 
hundred  and  ninety,  and  before  becoming  chargeable. 
The  provisions  of  this  danse  shall  have  effect  unless  or 
nntil  the  settlement  of  snob  person  shall  be  dnly  deter- 
mined to  be  in  some  other  parish  than  Galne  Within  or 
Galne  Without. 

16.  Any  person  who  shaU  have  acquired  a  status  of 
irremovability  in  the  existing  parish  of  Galne  shall  be 


deemed  to  have  acquired  a  status  of  irremovability  frosn 
Galne  Within  or  f^om  Galne  Without,  according  as  he 
shall  reside  on  the  twenty-fifth  day  of  March,  one  thoo- 
sand  eight  hnndred  and  ninetyi  or  (if  he  shall  be  in 
receipt  of  relief)  according  aa  he  was  residing  at  ths 
time  of  becoming  chargeable  in  Galne  Within  or  in 
Galne  Without. 

B.  Cunningham  Glen  for  the  Guardians  of  St 
Mary,  Islington.  —  The  point  here  is  whether 
art.  15  is  enoueh  to  ffive  the  pauper  a  settlement 
in  Galne  WiUun.  In  1890  two  months'  more 
residence  would  have  ^ven  the  settlement.  He 
had  already  acquired  in  Gaine  a  status  of  irre- 
movability, and  so  by  art.  16  he  had  it  in  Galne 
Within.  He  oould  not  be  removed  from  his 
parish,  for  he  was  irremovable.  The  Local 
Government  Board  by  this  order  intended  that 
he  should  not  lose  his  settlement,  which  he 
Would  have  acquired  had  he  remained  two 
months  longer,  and  that  intention  is  carried  out 
by  art.  15. 

Oeorae  Elliott,  for  the  Galne  Guardians,  was 
not  called  upon. 

Ghannbll,  J.  —  If  we  were  to  construe  the 
order  of  the  Local  Government  BcArd  as  Mr. 
Glen  asks  us  to  do,  we  should,  I  think,  be 
doing  what  the  board  have  power  to  do,  but 
what  the  board  never  intended;  for  had  they 
intended  to  do  so,  it  would  have  been  simule 
to  put  in  the  necessary  words.  Art.  15  provides 
for  persons  who  have  acquired  a  settlementprior 
to  the  25th  March  1890  in  the  parish  of  Calne, 
but  not  for  persons  who  are  in  the  process  of 
doing  so.  Art.  16  does  not  assist,  for  all  it  says 
is  that  when  a  person  has  acquired  a  status  of 
irremovability  in  the  parish  of  Galne,  he  shall  be 
deemed  to  have  acquired  such  status  in  Galne 
Within  or  Without.  In  this  case  the  pauper  is 
shown  to  have  resided  in  Galne  before  its  diri- 
sion  for  two  years  and  some  ten  months  before 
the  25th  March  1890,  and  to  have  continued  to 
reside  in  Galne  Within  until  Sept.  1891.  It 
is  said  that  this  further  period  should  be  added 
to  the  former  to  give  bim  the  settlement  he 
would  have  acquired  had  there  been  no  dirision 
of  the  parish.  But  on  the  proper  construction  of 
art.  15  this  was  not  done.  The  appeal  must  be 
dismissed. 

BucKNiLL,  J.  concurred. 

Judgment  aecordinghi. 

Solicitors  for  the  appellants,  Cameron,  Kem»t 
and  Co.,  for  B,  J,  Spaehman,  Galne. 

Solicitors  for  the  respondents,  Samuel  Pries  and 
Sons. 


ifonday,  Jan.  22, 1900. 

(Before  Ghankbll  and  Buokkill,  JJ.) 

Sayot  Hotel  Gompant  (apps.)  v.  Loitdon 
GouNTT  GoxTNCiL  (resps.).  (a) 

Shop  —  Pageboy  in  hotel  ^-'Domeetie  eervaiU-^ 
Shop  Hours  Act  1892  (55  A  56  Viet.  e.  62),  m.  3, 
4,9. 

By  the  Shop  Hours  Act  1892,  s.  9,  "  '  Shop '  mew 
.  .  .  and  includes  Ueensed  pubUc-kousss  mmI 
refreshment  houses  of  any  Inna." 

The  S.  Hotel  is  licensed  to  he  kept  asaniw^fof 
the  sale  of  intoxicating  liqtiors  under  9  Gsu.  4, 

(a)  Beponvd  by  W  bmB.  flaaasET,  Bsq.,  Bmtofr 1 1^*- 
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e.  61,  aiui  the  AcU  amending  the  same.  The 
premiaee  were  used  cu  an  hotel,  hut  there  was 
no  bar  or  counter  for  the  tale  of  inUwieixting 
Umiore. 

A,  K,,  a  young  person  ufithin  the  Act,  was  em- 
ployed CM  a  pageboy  in  the  general  service  of  the 
notel.  He  stepi  in  tne  hotel,  and  the  first  thing  in 
the  morning  he  cueieted  in  dusting  the  reception 
rooms,  hut  he  was  principally  employed  as  a 
messenger. 

The  magistrate  was  of  opinion  th(xt  the  8.  Hotel 
UMMS  such  a  licensed  public-hotise  as  to  fall  within 
the  definition  of  the  word  "  shop  **  in  the  Shop 
Hours  Act  1892,  and  that  A,  K,  was  not  whoUy 
employed  as  a  domestic  servant  vfithin  tne 
meaning  of  that  Act 

Held^  thtU  the  m4Ufistrate  was  right, 

Cass  stated. 

The  appellants  were  charged  npon  two  snm- 
monsee  upon  complaint,  the  first  being  that  they 
at  the  SaToy  Hotel  and  Bestanrant  (beiog  a  shop 
within  the  meaning  of  the  Shop  Hoars  Act  189^) 
nnlawf nlly  employed  a  young  person  for  a  longer 
time  than  seventy-fonr  hoars,  inclading  meal 
times,  in  one  week,  and  the  second  being  that 
they  failed  to  keep  exhibited  the  notice  required 
by  sect.  4  of  the  Act. 

The  appellants  were  the  owners  of  the  Savoy 
Hotel  and  Restaurant,  which  is  licensed  to  l>e 
kept  as  an  inn  for  the  sale  of  intozicatinff  liquors 
under  9  Greo.  4,  c.  61,  and  ihe  Acts  amending  the 
same. 

The  premises  are  structurally  adapted  for  use 
as  an  inn  or  hotel  for  the  reception  of  guests  and 
travellers  desirous  of  staying  therein,  and  for 
supplying  refreshments  to  the  public,  and  include 
a  reetaurant,  giill  room,  and  dining  room  in  which 
meaJs  and  intoxicating  liquors  are  supplied  to 
members  of  the  public,  whether  guests  staying  at 
the  hotel  or  not.  A  menu  card  is  exhibited  out- 
side the  building. 

There  is  no  bar  or  counter  for  the  sale  of  in- 
toxicating liquors,  but  intoxicating  liquors  are 
sold  by  retail  by  supplying  them  in  the  restau- 
rant, ^iQ  room,  and  dining  room,  and  to  guests 
in  their  rooms.  The  business  of  the  restaurant  is 
conducted  in  the  same  manner  as  that  of  other 
high-class  restaurants  in  London,  and  refresh- 
ments are  sold  there  to  the  public  as  at  other 
restaurants. 

The  excise  licence  is  granted  under  43  &  44 
Vict  o.  20,  s.  43  (4). 

Arthur  Knight,  the  young  person  referred  to  in 
the  summonses,  was  fifteen  years  of  age,  and  he 
was  employed  by  the  appellants  at  the  Savoy 
Hotel  as  a  pagel>oy  in  the  general  service  thereof 
for  eighty-nine  hours  per  week  instead  of  seventy- 
four  hours.  He  slept  in  the  hotel.  The  first 
thing  in  the  morning  he  assisted  in  dusting  the 
reception  rooms,  but  he  was  principally  employed 
as  a  messenger  in  taking  up  messages  to  and 
sending  off  teleg^rams  and  messages  for  persons 
staying  at  or  using  tbe  hotel  and  restaurant. 

There  was  no  notice  at  the  hotel  such  as  is 
required  by  the  provisions  of  the  Act  to  be 
exnibited  in  shops  where  young  persons  are 
employed. 

On  behalf  of  the  appellants  it  was  contended 
that,  whereas  the  word  "  shop  "  is  defined  by  the 
Shop  Hours  Act  1892  to  include  licensed  public- 
honses  and  refreshment  houses  of  any  kind,  the 


Savoy  Hotel  was  not  a  pubUc-house  or  a  refresh- 
ment house  within  the  meaning  of  the  statute, 
and  that  the  expressions  "  public- house "  and 
"  refreshment  house  "  were  only  intended  to  apply 
to  ordinary  public-houses  where  intoxicatmg 
liquors  are  sold  at  a  bar,  and  to  refreshment 
houses  which  are  licensed  for  the  sale  of  wine  and 
beer  under  23  Yict.  c.  27. 

It  was  further  contended  that  the  pageboys 
employed  in  the  hotel,  including  Arthur  £uffht, 
were  not  young  persons  employed  in  a  shop,  out 
domestic  servants,  and  therefore  exempt  from  the 
operation  of  the  Act. 

On  behalf  of  the  respondents  it  was  contended 
that  the  Savoy  Hotel  or  some  part  or  parts 
thereof  came  within  the  definition  of  the  word 
"shop"  in  the  Shop  Hours  Act  1892,  and 
that  the  pageboys,  including  Arthur  Knight, 
were  employed  there  within  the  meaning  of  the 
Act. 

The  magistrate  was  of  opinion  that,  regard 
being  had  to  the  nature  of  the  business 
carried  on  as  above  stated  at  the  Savoy  Hotel, 
it  was  such  a  licensed  public-house  as  to  fall 
within  the  definition  of  the  word  "  shop "  in  tibe 
Act.  And  he  was  of  opinion  that  Arthur  Knight, 
being  so  employed  as  above  stated,  was  not  wholly 
employed  as  a  domestio  servant  within  the  meaning 
of  the  Act. 

He  accordingly  convicted  the  appellants  on  both 
summonses. 

Avory  for  the  appellants. — The  magistrate,  I 
submit,  went  wrong  by  construing  the  word 
"public* house "  too  literally.  By  sect.  9  of  the 
ShoD  Hours  Act  1892  (55  &  56  Yict.  c.  62)  the 
word  "  shop "  is  defined  to  mean  "  retail  and 
wholesale  shops,  markets,  stalls,  and  warehouses 
in  which  assis&ints  ai'e  employed  for  hire,  and  in- 
cludes licensed  public- houses  and  refreshment 
houses  of  any  kind."  The  Savoy  Hotel  is  not  a 
public-house  in  a  technical  sense,  for  in  the  case 
it  is  found  that  there  is  no  bar.  The  reason  for 
this  is  to  be  found  in  sect.  43  (4)  of  the  Inland 
Revenue  Act  1880  (43  &  44  Yict.  c.  20).  These 
pageboys  are  domestic  servants,  and  are  there- 
fore exempted  from  this  Shop  Hours  Act  1892  by 
sect.  10.  They  are  within  the  provisions  as  to 
establishment  licences  just  in  the  same  way  as  a 
waiter.  In  fact,  if  a  waiter  is  only  taken  on  for  a 
few  weeks,  a  licence  under  32  &  33  Yict.  c.  14 
would  have  to  be  taken  out : 

Spencer  r.  Sheerman,  23  L.  T.  Bep.  873. 

In  Pearce  v.  Lansdoume  (69  L.  T..  Bep.  316)  it  was 
held  that  a  potman  was  a  domestic  servant. 
GoIUds,  J.  said  "  he  comes  within  the  definition  of 
a  domestic  or  menial  servant.*' 

Daldy  for  the  respondents. — He  referred  to  the 
meaning  of  "  public-house  "  in 
The  Oentnry  XMotionary ; 
Burn's  Jnatioe  of  the  Peace,  3rd  edit.  1756. 

The  Savoy  Hotel  is  licensed  like  any  ordinary 
public-house.  In  London  and  Suburban  Land 
and  Building  Company  v.  Field  (44  L.  T.  Bep. 
444  ;  16  Gh.  Div.  645)  it  was  held  to  be  a  breaok 
of  a  covenant  not  to  use  any  building  on  the  land 
as  a  public-house,  tavern,  or  beershop  to  sell  beer 
in  a  building  thereon  in  pursuance  of  an  off- 
Uoence  to  seU  beer  for  consumption  off  the  pre« 
mises.    He  also  referred  to 

Qoombs  V.  Cooike,  1  Oab.  4  BU.  75. 
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The  Shop  Honra  Aot  1892  shonld  be  ooasfcraed 
widely: 

OolUnan  t.  Roberta,  74  L.  T.  Bep.   198  ;   (1890) 
1  Q.  B.  457. 

As  to  the  expression  "  domestic  serraxii,"  that  has 
referenoe  to  a  home.  These  pageboys  were  not 
entirely  used  in  that  way,  although  some  of  their 
services  may  be  such  as  a  domestic  servant  would 
perform.  The  case,  too,  finds  that  Arthur  Knight 
.  was  not  wholly  employed  in  that  way. 

Avory  in  reply. 

Ohankbll,  J. — ^This  case  is,  of  course,  not  free 
from  difficulty,  but  upon  the  whole  we  have  come 
to  the  conclusion  that  the  appeal  must  be  dis- 
missed.   Now,  the  object  of  the  Act  was  to  re- 
strict the  employment  of  ^oung  persons  under  a 
certain  age  zor  long  periods.    The  case  of  the 
factories,  which,  I  suppose,  was  the  hardest  kind 
of  work,  had  already  been  provided  for,  and  the 
Legislature  was  then  intending  to  extend  a  some- 
what similar  provision  to  young  persons  in  a  dif- 
ferent kind  of  emplovment.    We  must  see  from 
the  words  of  tiie  Act  what  kinds  of  employment  it 
was  that  they  did  intend  to  extend  that  pro- 
tection to.    It  begins  with  a  recital  about  young 
persons  employed  in  shops  and  warehouses.    At 
the  moment  I  had  overlooked  the  word  "ware- 
houses," which  only  occurs  once  again  in  the 
definition   clause.     It   then    goes   on  to  make 
various  provisions  under  the  Act,  and  then  it 
comee  to  the  definition  clause,  having,  of  course, 
in  the  enacting  part  of  the  Act  forbidden  the 
employment   in   a   shop    and    used    the    word 
"  shop  "  only  and  nothing  else.    Then  comes  the 
defimtion  clause,  which  says  that  *'  shop  "  means 
"retail  and  wholesale  shops,  markets,  stalls,  and 
warehouses   in  which    assistants    are  employed 
for  hire."    That  is  the  primary  meaning  of  the 
word  "  shop  "  all  through  the  Act.    Then  it  goes 
on  "  and  includes."    Now,  I  think  the  meaning 
of  legislating  in  that  way^  is  this,  that  the  Legis- 
lature intends  to  bring  within  the  Act  sometlung 
which  otherwise  would  not  be  within  it,  but  which 
is,  in  the  opinion  of  the  Legislature,  within  the 
mischief  intended  to  be  provided  against.    "  And 
licensed  public-houses  and  refreshment  houses," 
whatever  the  true  meaning  to  be  put  on  those 
words  is,  is  certfunly  not  in  ordinary  language 
a  "shop."    The  Legislature  seems  to  have  con- 
sidered that  at  any  rate  there  were  some  public- 
houses,  and  some  refreshment  houses,  as  to  which 
the  mischief  with  regard  to  the  employment  of 
young  persons  for  Ions  hours  would  apply  just  as 
much  as  it  would  apply  to  an  ordinary  shop,  and 
accordingly  they  go  on  to  say  "  and  it  includes  " 
so-and-so.    Sometimes  they  use  the  words  "  is  to 
be  deemed  to  be"  with  the  same  purpose  and 
object,  and  very  often,  as  we  know,  because  of 
course  we  are  familiar  with  these  interpretation 
clauses,  they   bring   in   the  most   incongruous 
things,    saying   that   they   are   to  be   included 
under     an     original     meaning    which    nobody 
would    eyer   haye   attributed   to   it.     So   that 
thero    are    some    licensed    public-houses    and 
refreshment  houses,  at  any  rate,  to  which  it  is 
intended  to  apply  the  word  **  shop,"  and  to  which 
it  is  intended  to  apply  it,  because  it  has  been 
considered  by  the  Legislature  that  those  particular 
places  come  within  the  mischief  of  the  Act,  and 
that  it  is  not  considered  desirable  that  young 
persons   should  be  employed  for  long  hours  in 


those  places.  That  being  so,  let  us  see  what  it  is 
that  comes  under  the  deuiitions  of  public-houses, 
licensed  houses,  or  refreshment  rooms,  which  is 
to  be  added  to  the  definition  of  the  word  "  shop." 
All  the  Legislature  tells  us  is,  *'  licensed  pubuc- 
housee  and  refreshment  rooms  of  any  kind."  I 
should  think,  therefore,  that  it  brings  them  all  in. 
They  are  all  places  of  business.  I  can  see  no 
greater  hardship,  myself,  in  employing  a  young 
person  under  the  a^e  of  sixteen,  I  tbink  it  is,  in 
the  {grandest  hotel  in  the  world  than  in  an  infe- 
rior one;  it  is  just  as  mischievous  to  him,  I 
should  think,  in  the  one  case  as  in  the  other. 
When  the  Act  says  **  licensed  public-houses  and 
refreshment  rooms  of  any  kind,"  I  feel  that  one 
is  bound  so  to  interpret  it  as  to  include  this 
place,  which  seems  to  me  to  be,  it  is  true,  not  an 
ordinary  public-house  perhaps.  One  might  think 
that  it  does  not  come  within  the  words  "  licensed 
public-house"  alone,  but  when  the  Legislature 
speaks  about  "  licensed  public-houses  and  refresh- 
ment rooms  of  any  kind "  it  seems  to  me  to  be 
within  it.  This  hotel  is  a  licensed  public- house  of 
a  very  superior  kind,  and,  so  far  as  I  know,  it  is 
just  as  much  within  the  mischief  of  the  Act  as  an 
inferior  kind  of  public-house ;  consequently  we 
must  hold  that  it  comes  within  the  mischief  of 
the  Act,  and  we  tbink  that  the  magistrate  was 
right  in  so  holding.  Then  the  second  point  is  as 
to  whether  the  particular  pageboy  was  wholly 
employed  as  a  domestic  servant,  llie  magistrate 
has  found  that  he  was  not.  I  agree  with  the 
contention  put  forward  by  Mr.  Daldy  that  there 
certainly  was  evidence  upon  which  the  magistrate 
could  so  find,  and  that  therefore  we  cannot  disturb 
his  finding.  However,  in  putting  my  decision  upon 
that  ground,  I  do  not  intend  to  intimate  that  I 
have  any  doubt  as  to  his  decision  being  ri^^ht.  On 
the  whole,  I  am  inclined  to  think  it  was  right.  If 
this  is  within  the  mischief  of  the  Act  at  all,  then 
I  think  the  pageboy  does  not  come  within  the 
exclusion  of  i£at  provision  as  being  a  mere 
domestic  servant  I  put  my  decision,  so  far  as 
that  is  concerned,  on  the  g^und  that  the  magis- 
trate has  found  that  in  fact  he  was  not  wholly  a 
domestic  servant. 

BncKNiLL,  J. — I  need  not  say  anything  about 
the  last  point  which  my  learned  brother  has 
referred  to,  because  that  is  a  question  of  fact 
which  has  been  decided  by  the  magistrate  upon 
the  evidence  which  was  before  him.  I  quite  agree 
with  what  my  learned  brother  has  said,  and  I 
think,  on  the  first  point,  that  the  proper  wajr  of 
reading  this  9th  section  of  the  Act  is  by  saying 
that  you  may  very  reasonably  and  rightiy,  and 
ought  to,  read  the  language  as  meaning  that 
"shop"  includes  licensed  public- houses  and 
refreshment  rooms  of  any  and  every  kind,  and, 
if  that  is  so,  surely  we  have  no  right  to  say  that 
the  Savoy  Hotel,  which  clearly  is  a  public-house 
of  a  kind,  is  not  within  the  language  of  the  Act 

Appeal  diimiMedL 

Solicitors  for  the  appellanto,  Fladgate  and  Co, 
Solicitor  for  the  raspondente,  W.  A,  Blaadand, 
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Monday,  Jan.  29,  1900. 

(Before  Ohannbll  and  Bttoknill,  JJ.) 

Jones  (app.)  v,  Shobt  (reep.).  (a) 

Cah  —  Unlicensed — Standing  for  hire — Privaie 
approach  to  station — Towns  Police  Clauses  Act 
1847  (10  A 11  Vict.  c.  89)  m.  3,  45. 

On  the  17th  Juty  1899  the  respondent  was  standing 
far  hire,  within  the  prescribed  distance  in  that 
behalf  in  the  borough  of  C,  with  a  carriage  for 
which  a  licence  under  the  Towns  Police  Clauses 
Act  1847  had  not  been  previously  obtained,  on  a 
cabstand  provided  by  the  G,  n,  B.  Co.,  on  a 
piece  of  around  formerly  a  private  road,  and 
now  metdUed  or  paved  like  an  ordinary  road  or 
street,  and  adjoining  or  running  pa/raUel  with 
the  arrival  platform  of  the  O.  W.  JK.  passengers^ 
staJtion  at  C.,  and  being  the  approach  to  the 
station.  The  piece  of  ground  belonged  to  the 
G.  W.  B.  Co.,  having  been  acquired  by  them 
under  the  compulsory  powers  of  the  G.  W.  B. 
Co.  {General  Powers)  Act  1898  (61  &  62  Vict, 
c.  clxxiv.),  s.  51,  whereby  all  rights  of  way 
over  the  same  were  extinguished,  except  a 
public  right  of  footway  over  and  along  the 
same  which  the  railway  company  were,  by 
sect.  41,  restricted  from  stopping  up  or  inter- 
fering with. 

The  justices  were  of  opinion  that  the  place  in 
question  was  not  a  street  within  the  meaning  of 
the  Towns  Police  Clauses  Act  1847. 

Held,  that  the  justices  were  right. 

Oas£  stated  by  justices  sitting  at  Cheltenham  in 
the  county  of  Gloucester,  on  an  information  pre- 
ferred by  the  appellant  under  sect  45  of  the 
Towns  Police  (jlauses  Act  1847,  charging  the 
respondent  with  standing  for  hire  with  a  certain 
carriage  within  the  prescribed  distance  for  which 
carriage  a  licence  to  ply  for  hire  had  not  been 
obtained. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted : — 

On  the  17th  «fuly  1899  the  respondent  was 
standing  for  hire  within  the  prescribed  distance 
in  that  behalf  in  the  borough  of  Cheltenham  with 
a  canine,  for  which  a  licence  under  the  Towns 
Police  Clauses  Act  1847  had  not  been  previously 
obtained,  on  a  cab-stand  provided  by  the  Great 
Western  Railway  Company,  on  a  piece  of  ground 
formerly  a  private  roaA,  and  now  metalled  or 
paved  bke  an  ordinary  road  or  street,  and  adjoin- 
ing and  running  parallel  with  the  arrival  platform 
of  tbe  Great  Western  Railway  passengers*  station 
at  Cheltenham,  and  being  the  approach  to  the 
station. 

The  piece  of  g^und  belonged  to  the  Great 
Western  Railway  Company,  having  been  acquii*ed 
br  them  under  the  compulsory  powers  of  the 
Great  Western  Railway  Company  (General 
Powers)  Act  1898  (61  &  62  Vict.  c.  clxxiv),  s.  51, 
whereby  all  rights  of  way  over  the  same  were 
extinguished,  except  a  public  right  of  footway 
over  and  along  the  same  which  the  railway  com- 
pany were,  by  sect.  41,  restricted  from  stopping 
np  or  interfering  with. 

The  provisions  of  the  Towns  Police  Clauses 
Act  1847  (11  &  12  Yiot.  c.  89)  with  respect  to 
hackney  carriages  are,  for  the  purpose  of  regulat- 
ing suon  matters  in  the  borough  of  Cheltenham, 
incorporated  with  the  Public  Health  Act  1875 
(38  A  39  Vict,  o.  83),  s.  171. 

(a)  Reported  by  W.  oi  B.  Hibbibt,  Eaq.,  BwriiteivM-LAW. 


Sect.  38  of  the  Towns  Police  Clauses  Act  defines 
hackney  carriages  as  every  wheeled  carriage,  what- 
ever may  be  its  form  or  construction,  used  in 
standing  or  plying  for  hire  in  any  street  within 
the  prescribed  distance,  and  by  sect.  3  of  the 
same  statute  that  is  to  extend  to  and  include  any 
road,  square,  court  or  alley,  or  thoroughfare  or 
public  passage  within  the  limits  of  the  special  Act. 

By  sect.  45  of  the  Towns  Police  Clauses  Act  a 
penalty  is  imposed  on  any  person  found  standing 
lor  hire  with  any  carriage  within  the  prescribed 
distance  for  which  a  licence  required  by  the  Act 
has  not  been  previously  obtained. 

It  was  contended  on  behalf  of  the  appellant 
that  the  place  where  the  respondent  was  standing 
for  hire  with  his  carriage  was  a  street  within  the 
Towns  Police  Clauses  A.ct  1847,  and,  alterna- 
tively, that  it  was  an  offence  for  anyone  to  be 
fonnd  Btanding  for  hin»  with  a  cabiage  not 
licensed  anywhere,  even  on  private  property, 
within  the  prescribed  distance. 

The  following  reported  cases  were  referred  to : 
Bateson  v.  Oddy,  30  L.  T.  Rep.  712 ;  43  L.  J.  131 
M.  C. ;  Curtis  v.  Embery,  L.  Rep.  7  Ex.  369 ; 
Clarke  v.  Stanford,  24  L.  T.  Rep.  389 ;  L.  Rep. 
6  Q.  B.  357. 

The  justices  were  of  opinion  that  the  place  in 
question  was  the  private  property  of  the  Great 
Western  Railway  Company,  and  not  a  street 
within  the  meaning  of  the  Towns  Police  Clauses 
Act  1847,  and  that  it  is  no  offence  against  sect.  45 
of  the  last-mentioned  Act  to  be  found  plying  for 
hire  with  an  unlicensed  carriage  on  private  pro- 
perty or  elsewhere  than  in  a  street,  such  carriage 
not  being  a  hackney  carriage  within  a  definition 
of  a  hackney  carriage  in  the  Towns  Police  Clauses 
Act :  and  they  therefore  overruled  the  appellants' 
contention,  and  dismissed  the  information. 

The  question  upon  which  the  opinion  of  the 
court  is  desired  is  whether  the  justices,  being  a 
court  of  summary  jurisdiction,  upon  the  above 
statements  of  fact  came  to  a  correct  determina- 
tion and  decision  in  point  of  law;  and,  if  not, 
what  should  be  done  in  the  premises  P 

Boskill  for  the  appellant. 

Danchwerts,  Q.C.  for  the  respondent. 

Channbll,  J. — We  think  there  must  be  judg- 
ment for  the  respondent,  though  there  are  some 
points  in  this  case  upon  which  I  should  have 
come  to  a  different  conclusion  had  they  not  been 
covered  by  Curtis  v.  Embery  (L.  Rep.  7  Ex.  369). 
That  case  held  that-  street  in  the  Towns  Police 
Clauses  Act  meant  public  street,  but  it  is  said 
that  the  locus  in  quo  in  the  present  case  takes  it 
out  of  that  decision.  It  is  said  that  the  footpath 
makes  the  piece  of  ground  a  street  within  the  Act. 
Now,  what  is  the  definition  in  the  Act  P  It  says  : 
"  The  word  street  shall  extend  to  and  include  any 
road,  square,  court,  alley,  and  thoroughfare 
or  public  passage  within  the  limits  of  the  special 
Act."  I  think  that  standing  where  this  man  was 
does  not  bring  him  within  the  Act.  Mr.  Roskill 
says  that  Curtis  v.  Embery  was  against  the 
owner,  and  that  here  it  is  against  the  driver, 
but  I  think  that  that  case  is  binding  on  us, 
certainly  as  regards  the  first  part  of  the  section. 

BucKNiu,  J.-I  ooncur.    ^^^  di^i»ud. 

Solicitor  for  the  appellant,  JET.  E.  Edmunds. 
Solicitors  for  the  respondent,  Winterbotham  and 
Co. 
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Q.B.  DiT.] 


Palmbk  (app.)  V,  Show  (reap.). 


[Q.B.  Drr. 


M<mday,  Jan.  29, 1900. 

(Before  Ohaknbll  and  Buoknill,  J  J.) 

Palmeb  (app.)  V.  Snow  (reap.)  (a) 

Sunday — Barber — "  IVacletnian,   artificer,    worJc- 
man,  lah(yurer  " — ^29  Car,  2,  c.  7. 

A  barber  who  shaves  and  cuts  hair  is  not  within 
29  Car,  2,  c.  7,  which  enacts  "  that  no  tradesman, 
artificer^  workman,  labourer,  or  other  person 
whatsoever  shall  exercise  any  worldly  labour  or 
bueiness  of  his  ordinary  caUing  upon  the  Lord*s 
Day,'' 

Oasb  stated. 

At  a  petty  sessiona  held  at  Wolverbampton  the 
appellant,  Ueorge  Henry  Palmer,  was  charged  for 
that  he,  being  a  tradesman,  to  wit,  a  hairdresser, 
did  exercise  worldly  labour,  business,  or  work  of 
his  ordinary  calling  upon  the  Lord's  Day,  con- 
trary to  the  statute  29  Car.  2,  c.  7. 

The  following  facts  were  proved  or  admitted : 

The  appellant  lived  in  Wolverhampton,  where 
he  carries  on  the  calling  of  a  hairdresser  in  a 
room  where  customers  come  and  are  shaved  or 
have  their  hair  cut  as  rpquirvd,  for  which  services 
payments  are  made  to  the  appellant. 

The  appellant  keeps  a  boy  to  assist  in  the 
shaving.  He  had  been  in  business  thirty -three 
years,  and  carries  on  no  other  business  at  the 
premises,  and  no  articles  are  bought  or  sold 
there. 

On  Sunday,  the  24th  Sept.  1899,  the  appellant, 
with  the  assistance  of  the  boy,  kept  open  this 
room  or  shop  for  the  purpose  of  shaving  or  hair- 
cutting,  and  did  shave  several  customers  and  cut 
the  hair  of  others,  but  no  articles  or  goods  were 
sold  or  purchased  in  the  room  or  shop. 

It  was  contended  on  behalf  of  the  appellant 
that  he  was  not  a  **  tradesman  "  within  the  mean- 
ing of  the  statute  29  Gar.  2,  c.  7,  aad  was  therefore 
not  liable  to  be  convicted. 

The  magistrate  was  of  opinion  that  the  appel- 
lant was  exercising  this  calling  or  business  for 
gain  or  profit,  and  that  he  was  a  **  tradesman " 
vithin  the  meaning  of  the  Act,  and  as  he  was 
exercising  this  his  ordinary  calling  upon  the 
Lord's  Day  he  convicted  him. 

M,  Shearman  for  the  appellant. — The  statute 
29  Car.  2,  c.  7  was  never  intended  to  cover 
barbers,  for  they  were  not  mentioned.  It  was 
meant  to  strike  at  tradesmen  and  workmen.  The 
act  does  not  apply  to  barbers,  inasmuch  as  they 
are  not  ejusdem  generis  with  *'  tradesman,  artificer, 
workman,  or  labourer."  The  business  or  pro- 
fession of  a  barber  was  ooe  that  was  well-known 
and,  at  the  date  of  the  Act,  was  one  of  more 
importance  than  it  is  now,  associated  as  it  was 
with  that  of  surgery.  If  the  Legislature  had 
desired  to  prohibit  this  business  on  Sunday  it 
would  have  expressly  included  it  among  the  pro- 
hibited trades  and  occupations.  Barbers  were 
incorporated  as  a  craft  in  the  reign  of  Henry  lY., 
and  surgeons  were  enjoined  for  their  protection 
asainst  '*  blood-letting "  and  the  "  feat  or  craft 
oi  barbery  or  shaving."  A  tradesman,  according 
to  Johnson's  Dictionary,  is  one  who  deals  retail  in 
buyinff  and  selling  goods,  and  an  artificer  is 
described  as  one  who  deals  with  raw  materials, 
and  one  by  whom  anything  is  made.  A  work- 
man is  practically  the  same  as  an  artificer,  and 

(a>  Beported  by  W.  oi  B.  HniUT,  Eaq.,  BMTlit«r«l-Law. 


a  labourer  is  one  who  exercises  coarse  or  laboriooi 
work.  Nothing  was  sold  by  the  appellant  in  this 
case,  but  he  merely  shaved  and  cut  nair.  A  farmer 
has  been  held  not  to  be  within  the  Act,  for  a 
farmer  was  not  a  tradesman  or  a  laboarsr, 
although  he  worked  on  his  own  farm : 

Bsg,  V.  SUvsMter,  38  L.  J.  79,  M.  C. ; 

8vh  nwn.  Reg.  v.  Clewarth,  9  L.  T.  Bep.  682. 

Again,  in  Sanddman  v.  Breach  (7  Bam.  &  One. 
96)  it  was  held  that  the  words  *'  or  other  person 
or  persons  "  did  not  include  the  driver  of  a  stage 
coach. 

Dickens,  Q.C.  (ShaJces^re  with  him).— The  acts 
of  the  appellant  come  within  the  words  of  the  Act 
He  is  a  person  who  earns  his  living  with  the  work 
of  his  hands.    He  referred  to 
PhUUps  V.  Innes,  4  CI.  A  F.  234. 

Channell,  J. — I  hare  come  to  the  opinion 
that  this  appeal  must  be  allowed.  All  that  would 
be  necessary  to  be  said  to  decide  this  case  is  th«t 
the  barber  was  not  a  tradesman,  but  I  do  not 
wish  to  base  my  decision  on  that  word.  I  do 
not  think  he  comes  within  any  of  the  words  of 
the  section,  which  are  different  to  thoso  in  the 
Scotch  Acts — under  which  Phillips  v.  Innes  was 
decided — which  forbid  any  "  hanay-labouriug  or 
working  to  be  used  on  a  Sunday.*'  If  those  pro- 
visions were  in  force  in  England,  no  doubt  tiiis 
barber  would  be  within  them ;  but  the  Act  which 
applies  to  England  is  not  so  general,  for  it  only 
rerers  to  specified  persons — viz.,  tradesman, 
artificer,  workman,  and  labourer.  The  words  **  or 
other  person  whatsoever  "  are  disposed  of  by  the 
case  of  Beg,  v.  Silvester  (33  L.  J.  79  M.  C),  which 
shows  that  they  must  be  construed  ^usdem 
generis.  It  is  said  that  the  word  "  tradesman  ** 
covers  this  case.  I  do  not  think  it  means  thai 
It  refers  to  one  who  carries  on  a  trade.  I  thought 
at  first  he  might  be  within  "  artificer,"  but  ^t 
means  "  one  who  makes " ;  and  I  do  not  think 
that  he  is  within  the  words  "workman  and 
labourer,"  for  that  means  someone  employed. 
This  was  made  clear  by  the  case  of  Eteg.  v.  Sil- 
vester, where  the  Chief  Justice  says:  "The 
Sersons  who  are  within  this  enactment  may  be 
ivided  into  two  classes — employers  and  employed. 
The  only  persons  specifically  mentioned  in  the 
first  cla«s  are  'tradesmen';  under  the  other, 
*  artificers,  workmen,  and  labourers.'  "  Therefore 
I  think  a  barber  does  not  come  within  any  of  these 
specified  persons. 

BncKNiLL,  J. — When  this  Act  was  passed  a 
barber  was  quite  an  important  person,  as  we  see 
he  is  coupled  with  leeches.  I  agree  that  a  barber 
i«  not  a  **  tradesman  "  nor  an  **  artificer,"  as  he 
does  not  make,  nor  is  he  a  *'  labourer  or  woik- 

™"^"  Appeal  allowed. 

Solicitors  for  the  appellant,  Maude  and  Tawii- 
cliffe,  for  Dallow  and  Dallow,  Wolverhampton. 

Solicitors  for  the  respondent,  ifurr  and  Busbf, 
for  Sharpe  and  Darby,  West  Bromwich. 
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Q.B.  Div.] 


Rbo.  v.  Stokb  Pabish  Council;  Ex  parte  Pbiob. 


[Q.B.  Div. 


Monday,  Jan,  29, 1900. 

(Before  Ohaknbll  and  Bucknill,  JJ.) 

Beo.  V,  Stobb  Pabish  Oounoil  ;  Ex  parte 

Pbicb.  (a) 

Parish  cowneil — Mandamut  —  Costs  of  action — 
Sanction  of  action  by  parish  meeting — Conseni 
to  incur  expenses  over  od.  in  the  pound. 

By  sect.  11  of  the  Local  Oovemment  Act  1894  a 
parish  council  cannot,  without  the  consent  of  the 
parish  meeting,  incur  expenses  or  liahilities 
which  will  involve  a  rate  above  Sd.  in  the  pound 
for  any  year,  and  the  sum  raised  by  the  council 
in  any  year  is  not  to  exceed  GcE. 

An  action  was  brought  by  the  parish  council  in 
which  they  were  unsuccessful,  and  they  incurred 
costs  to  the  successful  defendant  amounting  to 
921.  14g.  10(2.  A  rate  of  del.  would  realise 
542. 12s ,  and  since  March  1899,  when  the  financial 
year  began,  precepts  h<ML  been  issued  for  521., 
252.  of  which  went  to  defray  the  council's  costs, 
and  the  balance  in  parish  expenses. 

After  a  rule  nisi  for  a  mandamns  to  the  council  to 
issue  their  precept  to  the  overseers  to  pay  the 
sum  due  to  the  defendant  for  costs,  two  parish 
m^eetings  were  called,  but  the  necessary  resolu- 
tions were  not  passed  to  raise  the  extra  Sd., 
owing  to  the  small  attendances. 

Held,  that  as  no  information  was  forthcoming  as 
to  the  proceedinas  before  the  action  was  com- 
meneedl  it  must  oe  assumed  consent  was  given, 
and  the  rule  must  be  made  absolute. 

Cause  shown  agamst  a  rule  nisi  for  a  mavidamus 
obtained  by  T.  W.  D.  Price  directing  the  Stoke 
Parish  Coancil  to  issue  a  precept  to  uie  overseers 
of  the  parish  to  pay  to  the  treasurer  of  the  parish 
oat  of  the  poor  rate  the  sum  of  922.  148.  10(2., 
bemff  the  amount  of  costs  due  on  a  judgment  of 
the  Chancery  Division  in  an  action  in  which  the 
parish  council  were  plaintiff  and  T.  W.  D.  Price 
the  defendant. 

The  action  was  brought  by  the  parish  council  in 
order  to  establish  the  rights  of  the  parish  to  the 
water  supply  of  a  pump  erected  by  tne  parish. 

The  action  was  dismissed  upon  the  ground  that 
the  parish  (x>unoil  had  not  obtained  the  leave  of 
the  Attorney- General  for  the  proceedings,  and  the 
council  were  ordered  to  pay  the  defendant's  costs, 
which  were  taxed  at  the  amount  for  which  it  was 
desired  that  the  precept  should  issue. 

It  appeared  irom  the  affidavit  of  the  parish 
derk  that  a  rate  of  Sd.  in  the  pound  in  the  parish 
would  realise  542.  128.,  and  that  since  March 
18^,  when  the  financial  year  began,  precepts  had 
been  issued  by  the  parish  council  for  sums 
amounting  to  522.,  252.  of  which  was  paid  on 
account  of  the  costs  of  the  council  in  the  action 
against  Price,  and  the  remainder  went  to  dis- 
cmarge the  general  expenses  of  the  parish, 
including  the  rent  of  a  recreation  ground. 

After  the  rule  nisi  had  been  obtained  two 
parish  meetings  were  summoned  for  the  purpose 
Off  sanotioning  a  further  rate  of  Sd.  in  the  pound 
in  order  to  enable  the  council  to  make  a  payment 
on  account  of  Price's  costs,  but  owing  to  the  small 
attendance  of  ratepayers  on  each  oc(»usion  no 
resolution  was  passed. 

By  the  Local  Government  Act  1894  (56  &  57 
Vict.  c.  73j,  B.  11  (1) 
A  pMrifth  ooiinoil  sbsH  not,  withoat  the  oonient  of  a 

(•)  Baported  bj  W  sb  B.  Hsrbbbt,  En..  Barriitex^at-lAw 


parish  meetiiig,  inour  expenses  or  UabilitieB  which  wiU 
inTolye  a  rate  exceeding  3d.  in  the  ponnd  for  any  looal 
financial  year,  or  which  will  inTolre  a  loan. 

And  by  sub-sect.  3 

The  smn  raised  in  any  financial  year  by  a  parish 
oonnoil  for  their  expenses  (other  than  expenses  under 
the  adoptive  Acts)  shall  not  exceed  a  sum  eqnal  to  a  rate 
of  6d.  in  the  poond.     .     .     . 

Btuikmaster  for  the  parish  council  showed  cause. 

Morton  Smith  for  the  applicant  T.  W.  D. 
Price. 

Ohannbll,  J. — ^In  this  case  liabilities  have 
been  incurred  by  the  parish  council  in  excess  of 
the  Sd.  rate,  but  not  exceeding  the  Qd.  rate.  If 
consent  had  been  given  by  the  parish  meeting 
before  the  action  was  brought,  then  sect.  11  (1) 
would  not  apply,  as  such  consent  would  mean 
that  costs  would  be  incurred.  We  are  not  told 
anything  about  that,  but  only  about  the  meetings 
summoned  after  the  rule  nisi  had  been  obtained, 
and  so  we  must  assume  such  consent  was  given. 
Sub- sect.  3  also  does  not  apply.  The  rule  must 
be  made  absolute. 


Buoknill,  J.  concurred. 


Rule  absolute. 


Solicitors :  Leurin  and  Birdseye,  for  Bassett  and 
Boucher,  Rochester ;  Dolman  and  Pritchard,  for 
hayward  and  Smith,  Rochester. 


Tuesday,  Jan.  30, 1900. 

(Before  Ohankell  and  Buoknill,  JJ.) 

Llandudno  Ubban  Distbict  Council  (apps.) 
V,  Hughes  (resp.).  (a) 

Hawkers — Licence — Exemption — Licensed  hawker 
selling  articles  for  which  no  licence  is  required 
— Whether  such  person  is  a**  licensed  hawker  " 
--Hawkers  Act  1888  (51  &  52  Vict,  c,  33),  s.  S, 
sub'S,  S— Markets  and  Fairs  Clauses  Act  1847 
(10  &  11  Vid.  c.  14),  s.  13. 

Sect,  13  of  the  Markets  and  Fairs  Clauses  Act 
1847  provides  thai  after  a  market-place  is  open 
for  public  ttse  **  every  person,  other  than  a  licensed 
hawker,"  who  sells  or  exposes  for  sale  in  any 
place  within  the  prescribed  limits,  except  in 
nis  own  dwelling-place  or  shop,  any  articles 
in  respect  of  which  tolls  are  authorised  to  be 
taken  m  the  m>arket  shall  be  liable  to  a  penalty. 

Held,  that  a  person  who  has  in  fact  toucen  oul  a 
hawker's  licence  is  a"  licensed  hawker  "  within 
the  meaning  of  the  exemption  in  the  section 
although  he  is  selling  or  exposing  for  sale  articles 
for  which  a  hauokers  licence  is  n^t  necessary; 
and  if  such  person  sell  within  the  prescribed 
limits  articles  in  respect  of  which  tolls  are  autho' 
rised  to  be  taken  he  is  not  liable  to  the  penalty 
imposed  by  the  section. 

Case  stated  by  justices  of  the  peace  sitting  at 
Llandudno,  in  the  county  of  Carnarvon. 

An  information  was  preferred  by  the  appellants 
against  the  respondent,  under  sect,  lo  of  the 
Markets  and  Fairs  Clauses  Act  1847,  that  the 
respondent  did  at  Llandudno,  within  the  limits  of 
the  district  of  the  Llandudno  Urban  District 
Council,  and  after  a  market-place  was  there- 
opened  for  public  use,  unlawfully  expose  for  sale 
in  a  street  within  the  aforesaid  umits,  and  not  in 

(a)  Seportod  by  W.  W.  OaR,  Eaq.,  Barrlater-at-Lftw. 


464 


MAGISTRATES'  CASES 


Q.B.  DiY.]     Llandudno  Urban  District  Council  (apps.)  v,  Hughbs  (resps.).    [Q.B.  Div. 


his  own  dwelling-place  or  shop,  certain  articles, 
namely,  potatoes,  in  respect  of  which  tolls  were 
and  are  authorised  to  be  taken  in  the  market. 
The  justices  dismissed  the  information. 

The  following  facts  were  admitted  or  proved : — 

That  the  appellants  were  the  local  urban  dis- 
trict council,  and  that  a  market  had  been  duly 
established  and  opened  by  them  within  their 
district. 

That  potatoes  are  articles  in  respect  of  which 
toll  was  authorised  to  be  taken  by  the  appellants 
in  their  market,  and  that  the  respondent  did 
within  the  limits  of  the  appellants'  district  and 
within  the  limits  of  the  market  expose  potatoes 
for  sale  as  alleged  by  the  appellants. 

It  was  also  proved  that  the  respondent  had 
taken  out  a  hawker's  licence,  and  had  paid  tolls 
on  the  potatoes  at  the  market-place  before  he 
proceeded  to  expose  them  for  sale  elsewhere. 

That  the  respondent  was  a  nerson  who  followed 
the  trade  of  selling  and  hawking  potatoes,  vege- 
tables, and  fruits  within  the  district,  and  had 
for  many  years  followed  that  trade  without 
holding  a  hawker's  licence,  but  in  consequence 
of  a  notice  published  by  the  Llandudno  Urban 
District  Council  on  the  14th  July  1899,  and  before 
the  alleged  offence,  he  took  out  a  hawker's 
licence. 

By  sect.  3  (3)  of  the  Hawkers  Act  1888  (51  &  52 
Vict.  c.  33)  it  is  not  necessary  for  a  hawker's 
licence  to  be  taken  out  by  a  person  selling  fish, 
fruit,  victuals,  or  coal. 

On  the  part  of  the  appellants  it  was  contended 
that  a  hawker's  licence  is  not  necessary  for 
the  sale  of  potatoes  or  an^  victuals.  That 
although  respondent  was  a  bcensed  hawker  he 
was  omy  entitled  to  the  exemption  provided  by 
the  Markets  and  Fairs  Clauses  Act,  s.  13,  whilst 
he  was  acting  as  a  hawker,  and  that  he  was  not 
acting  as  a  hawker  at  the  time  of  the  sale  inas- 
much as  the  articles  (potatoes)  which  he  was 
offering  for  sale  were  articles  which  could  be 
hawked  without  taking  out  a  hawker's  licence, 
and  that  payment  of  the  tolls  did  not  give  him 
the  required  exemption. 

On  tne  part  of  the  respondent  it  was  contended 
that  the  fact  of  his  having  obtained  a  hawker's 
lioenoe  brought  him  within  the  exemption  con- 
tained in  the  13th  section. 

That  the  provision  in  the  13th  section  was 
general  and  the  respondent  was  none  the  less 
a  licensed  hawker  although  he  was  exposing 
for  sale  or  selling  articles  for  which  no  licence  is 
required,  and  that  the  case  of  Woolioieh  LoccU 
Board  v.  Gardiner  (73  L.  T.  Rep.  218;  (1896) 
2  Q.  B.  497)  supported  this  contention. 

The  justices  being  of  opinion  that  the  respon- 
dent was  within  the  exemption  contained  in  the 
section  dismissed  the  information. 

The  question  now  was  whether  the  justices 
were  correct  in  point  of  law  in  their  determina- 
tion. 

Sect.  13  of  the  Markets  and  Fairs  Clauses  Act 
1847  (10  k  11  Vict.  c.  14)  provides : 

After  the  market-plaoe  is  open  for  pnblio  nse  every 
person,  other  than  a  lioeneed  hawker,  who  shall  sell  or 
ezpoee  for  sale  in  any  plaoe  within  the  prescribed  limits, 
exoept  in  his  own  dwelhng-plaoe  or  shop,  any  articles  in 
respeot  of  which  tolls  are  by  the  special  Act  authorised 
to  be  taken  in  the  mark<)t,  shall  for  every  PDch  ofFence 
be  liable  to  a  penalty  not  ezoeeding  forty  shillings. 


E,  H,  Lloyd  for  the  appellants. — The  question  is 
whether  the  respondent  comes  within  the  exemp- 
tion in  sect.  13  of  the  Markets  and  Fairs  Claoses 
Act  1847  as  being  a  "  licensed  hawker."  A  hawker 
is  defined  in  sect.  2  of  the  Hawkers  Act  1888,  and 
under  sect.  3  a  hawker's  licence  is  not  necessary 
for  "any  person  selling  fish,  fruit,  victuals,  or 
coal."  The  respondent  carried  on  the  business 
of  selling  and  nawking  potatoes,  for  which  a 
hawker's  licence  is  not  required;  but  he  had 
taken  out  a  hawker's  licence,  and  the  question  is 
whether  a  person  who  carries  on  the  business  of 
an  itinerant  vendor  of  articles  for  which  no 
hawker's  licence  is  required  can,  by  taking  out  a 
hawker's  licence,  still  carry  on  his  old  business  as 
coming  within  the  exemption  in  favour  of  a 
licensed  hawker.  To  come  within  the  wcnrds 
"  other  than  a  licensed  hawker,"  he  must  be  not 
only  a  licensed  hawker,  but  he  must  be  acting  as 
a  licensed  hawker  in  the  sale  of  goods  for  which 
a  hawker's  licence  is  required.  The  case  of 
Woolwich  Local  Board  v.  Gardiner  (73  L.  T.  Bep. 
218 ;  (1895)  2  Q.  B.  497)  is  absolutely  in  point  to 
show  that.  That  case  arose  under  the  Fedlan 
Act  1871,  which  provided  that  a  pedlar  who  takes 
out  a  pedlar's  certificate  should  be  in  the  position 
of  a  licensed  hawker  for  the  purposes  of  the 
Markets  and  Fairs  Clauses  Act  1847,  and  the 
court  there  held  that  a  person  holding  a  pedhir's 
certificate  was  only  entitled  to  the  exemption  in 
sect.  13  of  the  Act  of  1847  in  favour  of  a  licensed 
hawker  while  he  was  acting  as  a  pedlar  within  the 
meaning  of  the  definition — that  is,  only  while  he 
carried  on  his  business  on  foot.  By  the  same 
reasoning  a  person  who  is  a  licensed  hawker  is 
only  entitled  to  the  benefit  of  the  exemption 
when  he  is  acting  as  a  licensed  hawker  in  the 
sale  of  articles  for  which  a  hawker's  lioenoe  is 
reouired.  To  come  within  the  exemption,  it  is  not 
sufficient  for  a  man  to  say,  "1  am  a  licensed 
hawker."  He  must  be  not  om^  a  licensed  hawker 
in  fact,  but  he  must  at  the  time  be  acting  as  a 
licensed  hawker.  Here  the  respondent  produces 
a  hawker's  license,  which  no  doulbt  he  took  oat  to 
get  rid  of  the  difficulty,  and  says  that  is  sufficient 
It  is  not  sufficient,  as  he  was  not  acting  as  a 
hawker,  and  the  case  shows  that,  as  it  fiodB  that 
his  trade  was  that  of  selling  potatoes,  vegetables, 
and  fruits.  Just  as  in  the  case  mentioned  it  was 
held  that  as  the  person  was  not  acting  as  a 
pedlar  at  all  therefore  he  could  not  be  a  ucensed 
pedlar,  so  here  as  the  respondent  was  not  actinff 
as  a  hawker  at  all  he  could  not  be  a  licensed 
hawker,  and  it  is  only  a  Hoensed  hawker  who  is 
protected  Reward  v.  Lv^ton  (L.  Bep.  10  Q.  B. 
598)  was  a  decision  the  other  way,  out  it  was 
not  followed  in  the  later  case  of  Woolwich  Local 
Board  v.  Gardiner  {ubi  sup.),  and  the  case  of 
O^p^enshaw  v.  Oakeley  (60  L.  T.  Hep.  929)  is  not  in 
point. 

A.  E,  Griffith  for  the  respondent. — The  justices 
were  right  in  their  decision.  The  words  in  sect  13, 
"other  than  a  licensed  hawker,"  are  perfectlv 
general  and  were  intended  to  be  so.  A  hawker  s 
Gcence  is  a  permanent  licence  granted  to  a  man  who 
has  to  get  a  certificate  that  he  is  a  person  of  good 
character.  The  case  of  Woolwich  Local  Board  v. 
Gardiner  {ubi  sup,)  is  distinctly  in  the  respon- 
dent's favour.  There  the  person  was  going  abont 
with  a  horse  and  cart,  and  was  not  acting  as  a 
pedlar  at  all  within  the  definition  in  sect.  3  of  the 
I'edlars  Act  as  a  ^rson  going  about  on  foot    He 
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was  actine  in  breach  of  the  termB  of  his  lioenoe, 
and  could  not  therefore  claim  to  be  a  licensed 
pedlar  at  all.  The  case  of  Openshaw  v.  OaheUy 
{iM  9up,)  is  also  distinguishable,  as  there  the 
person  Bummoned  had  no  licence  either  local  or 
general,  and  a  person  having  no  licence  at  all 
could  not  be  regarded  as  a  licensed  hawker  The 
justices  were  merefore  right  in  dismissing  the 
information. 

Lloyd  in  reply. 

Ohannell,  J. — I  think  this  appeal  should  be 
dismissed,  and  on  this  ground.  Tne  13th  section 
of  the  Markets  and  Fairs  Clauses  Act  1847,  under 
which  these  proceedings  were  taken,  sajs  that 
"everj  person  other  than  a  licensed  hawker  "  who 
shall  sell  or  expose  for  sale,  &c.,  shall  be  liable  to 
a  penalty.  Now,  the  respondent  in  this  case  is  a 
licensed  hawker,  and  therefore  prima  facie  comes 
within  those  words.  Unless,  therefore,  there  is 
some  good  reason  to  the  contrary,  I  should  hold 
that  ue  respondent'  comes  within  the  words  of 
that  section.  W  hat  is  eood  reason  to  the  contnury  P 
The  case  of  Woohoidi  Local  Board  v.  Gardiner 
(vbi  sup.)  was  cited  as  showing  that  there  was 
good  reason  to  the  contrary.  That  case  was  a 
case  of  a  pedlar  who  had  a  pedlar's  certificate, 
which  placed  him  in  the  position  of  a  licensed 
hawker,  but  who  on  the  occasion  in  question  was 
acting  in  breach  of  his  pedlar's  lice^ce  by  going 
about  with  a  horse  and  cart  instead  of  on  foot, 
and  it  was  held  that  he  did  not  come  within  the 
exemption  as  a  licensed  hawker.  That  was  a  very 
intelligible  view,  as  there  the  pedlar  was  acting 
in  breach  of  his  licence.  Here,  however,  the  re- 
spondent was  not  doinff  anything  in  breach  of  his 
licence,  but  was  only  duing  that  which  he  could 
have  done  without  any  licence  at  all.  The  re- 
spondent was  a  licensed  hawker,  and  was  there- 
fore within  the  exemption  in  sect.  13  as  a  licensed 
hawker,  and,  being  within  the  exemption,  he  was 
outside  the  other  provisions  of  the  section ;  and  I 
think  the  justices  were  right  in  so  holding. 

BccKHiLL,  J.-I  agree.       ^^^,  iUmU»^. 

Solicitors  for  the  appellants,  Belfrage  and  Co,t 
for  Chamberlain  and  Johneon,  Llandumio. 

Solicitors  for  the  respondent*  Kennedy,  Hughet, 
and  Ponsonby,  for  W,  J.  Corbeit,  Llandudno. 


Feb.  1  and  2, 1900. 

(Before  Channell  and  Buoknill,  JJ.) 

LoGSDON  (app.)  V.  Tbottbb  (resp.).  (a) 

Common  lodaing-house — Penalty  for  keeping — 
— Chariiabte  inetitution — Home  for  the  poor  of 
better  elass — Paymsnt  for  admnieeion  to~-8epa- 
rate  eleepina  cubiclea  —  Non-registration  — 
Common  Lodging  Houees  Act  1851  (14  &  15 
Viet  c,  28) — Common  Lodging  Houeee  Act  1853 
(16  &  17  Vict  c.  41),  «.  3. 

The  resfonderU,  aa  one  of  several  trustees,  erected 
and  Kept  a  home  or  lodgina-house  (called  the 
Vctoria  Home)  for  persons  of  the  poorer  doM,  The 
home  contained  a  comm^m  dining-haU,  a  comm,on 
sitting-room,  and  on  each  of  the  four  floors 
thirty 'two  cubicles  in  large  dormitories.  Each 
cubicle  contained  only  one  bed  and  was  occupied 

(«>  B«port«d  kf  W.  W.  Obb,  Btq.,  B»rriater-ftt>Law. 
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by  only  one  man,  the  waUs  of  the  cubicles  beina 
about  o^ft.  high.  Ecuh  lodger  paid  6d.  or  8a. 
a  night,  which  was  slightly  in  excess  of  the 
average  price  of  a  common  lodging-house ;  and 
on  such  payment  the  lodger  was  entitled  to 
the  use  of  the  common  rooms  as  weU  as  his 
cubicle.  The  lodgers  generally  brought  in  their 
food  ready  cooked.  Only  men  were  admitted, 
and  men  who  were  drunk  or  disorderly  or  who 
were  suspected  of  being  criminals  were  not 
admitted ;  but  otherwise  aU  comers  were  admitted 
upon  payment.  The  lodgers  were  substantially 
of  the  class  who  usually  inhabit  comnum  lodging- 
houses.  The  home  was  carried  on  not  for  profit 
or  gain  to  the  trustees,  but  solely  for  religious  and 
charitable  purposes,  and  although  the  carrying 
on  of  the  institution  resiUted  in  a  profit,  such 
profit  was  applied  for  the  general  oojects  of  the 
institution. 

Held,  that  as  the  living  rooms  of  the  horns  were 
all  occupied  in  common,  and  as  the  sleeping 
rooms  were  only  partially  separated  by  means  of 
the  cubicles,  whim  would  not  be  effective  for  the 
prevention  of  the  spread  of  infection,  and  as  the 
home  was  open  to  and  frequented  by  a  class  of 
persons  from  whom,  when  associating  together, 
insanitary  conditions  were  likely  to  arise,  the 
home  was  a  *  common  lodging-house '  within 
the  meaning  of  the  Common  Lodging  Houses 
Acts  1851  and  1853,  and  was  required  to  be 
registered  as  such  under  sect.  3  of  the  latter 
Act, 

Loffsdon  V.  Booth  (81  L   T.  Bep.  602;  (1900)  1 
Q.  B.  401)  considered  and  faUotoed. 

Oabb  stated  by  the  metropolitan  police  magistrate 
sitting  at  Worship- street  JPolioe-conrt. 

An  information  was  laid  bv  the  appellant  (Mr. 
Logsdon)  on  behalf  of  the  London  County 
Council  against  the  respondent  (Mr.  Trotter)  for 
that  he  on  the  13th  to  the  16th  June  1899,  con- 
trary  to  the  provisions  of  sect.  3  of  the  Common 
Lodging  Houses  Act  1853,  did  keep  a  house 
known  as  the  Yictoria  Home,  177,  Wnitechapel- 
road,  Whitechapel,  as  a  common  lodging-house, 
and  did  receive  lodgers  therein,  which  house  had 
not  been  inspected  and  approved  in  that  behalf 
by  the  local  authority,  and  had  not  been  regis- 
tered as  provided  by  the  Common  Lodging  Houses 
Act  1851. 

The  case  was  heard  by  the  magistrate  on  the 
17th  July  1898,  when  he  dismissed  the  information 
with  costs. 

The  following  facts  were  proved  or  admitted : 

The  house  luiown  as  the  Yictoria  Home,  177, 
Whitechapel-road  (herein  referred  to  as  the  "  new 
block  *'),  is  vested  in  seven  trustees,  of  whom  the 
respondent  is  one.  The  Yictoria  Home  and  two 
other  homes  are  managed  for  the  trustees  under 
their  general  regulations  by  a  manager. 

The  Yictoria  Home  is,  with  other  property, 
vested  in  the  trustees  under  and  subject  to  the 
trusts  contained  in  a  deed  poll  made  in  Oct.  1890. 

In  the  year  1890  the  conunittee  (which  was  then 
maintaining  and  carrying  on,  under  the  provi- 
sions of  the  trust  deed,  a  home  in  the  Commercial- 
road  for  persons  of  the  working  classes  in  addition 
to  an  emigrant  home)  determined  to  extend  their 
work  among  the  poorer  classes,  and  for  that  pur- 
pose purchased  a  certain  site  and  caused  to  be 
built  upon  the  back  portion  of  that  site  a  building 
herein  referred  to  as  ''  the  old  block/'  which  they 
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equipped  and  carried  on  as  a  home  and  lodgins- 
honse  for  persons  of  the  poorer  classes.  The  old 
block,  which  includes  a  mission-hall,  was  built 
before  1891,  and  in  Jan.  1891  was  registered  under 
the  Common  Lod^g  Houses  Acts  1851  and  1853 
as  a  common  lodging*house  for  the  reception  of 
500  lodgers  and  has  continued  to  be  so  reeistered. 
The  respondent,  however,  did  not  admit  that  such 
registration  could  have  been  enforced  by  the  local 
authority. 

In  1897  the  trustees,  in  farther  extension  of 
their  work  amongst  i^e  poorer  classes,  caused  a 
new  building,  herein  referred  to  as  "tlie  new 
block,"  to  be  erected  on  the  front  portion  of  the 
above  site  so  as  to  abut  on  the  Whitechapel-road. 
The  new  block  contained  accommodation  for  128 
lodgers,  that  is  to  say,  it  contained  128  single- 
bedded  cubicles  or  bedrooms  and  certain  common 
rooms.  The  new  block  was  not  registered  as  a 
common  lodging-house  under  the  Acts,  and  the 
failure  to  register  the  new  block  was  the  offence 
alleged  hj  the  information. 

l^ere  is  a  common  entrance  from  the  street 
giving  access  to  both  the  new  and  old  blocks, 
and  a  second  entrance  from  the  street  giving  access 
to  the  new  block  only,  which  second  entrance  is 
not  at  present  in  use.  There  is  also  internal 
oommumcation  between  the  new  and  the  old 
blocks  on  the  ground  floor  and  the  first  and 
second  floors.  Such  internal  communication  and 
the  two  entrances  were  provided  by  the  trustees 
for  the  purpose  of  complying  with  the  require- 
ments ox  the  London  County  Council  under  the 
London  Building  Act  1894. 

The  new  block  contains  in  the  basement  a 
common  dining-hall  which  is  fitted  for  use  as  a 
kitchen,  but  is  not  in  fact  so  used ;  on  the  ground 
floor  a  common  sitting-room  or  recreation  room 
for  reading,  smoking,  &c. ;  and  on  each  of  the 
first,  second,  third,  and  fourth  floors,  thirty-two 
cubicles  in  larp^  jdormitories,  and  when  each 
cubicle  is  occupied  a  certain  air  space  is  provided. 
Each  cubicle  contains  only  one  bed,  and  is  exclu- 
sively occupied  by  one  man,  and  is  about  6ift. 
lon^  and  ^Jft.  wide,  and  the  walls  of  the  cubicles 
(which  are  made  of  tiles  and  painted)  are  about 
6ift.  high. 

Each  lodger  pays  6d,  or  8d,  a  night,  according 
to  the  position  of  the  cubicle  which  he  occupies, 
and  each  lodger  on  making  such  payment  is 
entitled  to  the  use  of  the  common  rooms  in  the 
basement  and  on  the  ground  floor,  in  addition  to 
the  use  of  a  cubicle. 

In  the  common  kitchen  in  the  old  block  a 
kitchen  fire  is  provided,  with  cooking  utensils, 
teapots,  cups,  &c.,  which  serve  mainly  £>r  the  use 
of  the  lodgers  in  the  old  block;  but  lodgers  in 
1  he  new  block  can  and  do  go  into  this  kitchen  for 
the  purpose  of  cooking  their  food  there,  and  take 
it  (when  cooked)  into  the  basement  of  the  new 
block  and  eat  it  there,  although  such  use  of  the 
kitchen  by  the  lodgers  in  the  new  block  is  not 
recognised  by  the  trustees. 

Those  who  carry  on  the  home  make  it  a  special 
object  and  practice  to  pay  regard  to  the  spiritual 
needs  of  the  inmates  by  lectu^s  and  classes,  and 
efforts  are  made  to  help  deserving  inmates  to  find 
situations  and  to  assist  them  durmg  illness. 

A  certain  number  of  the  lodgers  are  of  a  better 
class  than  the  *'  dosser  "  or  inhabitant  of  a  common 
lodging-house,  but  substantially  the  lodgers  are  of 
the  "  cbsser  "  description. 


It  was  not  alleged  that  the  home  was  over- 
crowded. 

The  lodgers  in  the  new  block  either  bring  in 
their  own  food  ready  oooked  or  they  purchase 
their  food  at  a  bar  provided  for  the  purpose, 
which  is  a  few  feet  within  the  old  block,  or  they 
bring  it  in  uncooked  and  cook  it  in  the  common 
kitchen  in  the  old  block ;  and  the  lodgers,  whether 
they  eat  their  food  on  the  premises  or  not,  gene- 
raUv  use  one  or  more  of  the  common  rooms. 

The  price  charged  for  a  night's  lodging  in  a 
common  lodging-house  carried  on  as  a  commercial 
undertaking  for  the  sake  of  making  a  profit  varies  in 
different  houses,  and  it  is  generally  4d.  or  6(2., 
and  in  some  cases  as  much  as  6d,  or  Is.  is 
charjjcd,  and  in  a  few  cases  as  little  as  3(2.  is 
charged. 

Omy  men  are  admitted  as  lodgers.  Men  who 
are  drimk  and  <lisorderly,  or  who  are  suspected  of 
bein^  criminals  or  who  are  verminous  are  not 
admitted. 

Save  as  aforesaid,  all  comers  (being  men)  are 
admitted  upon  payment  to  the  new  block. 

It  was  proved  that  the  new  block  was  carried 
on  by  the  trustees  at  a  profit  (no  allowance,  how- 
ever, being  made  for  interest  on  capital),  and  that 
this  profit  was  applied  in  the  first  place  in  paving 
interest  on  money  borrowed  on  mortgage  ox  the 
home  for  the  purpose  of  defraving  a  portion  of 
the  cost  of  erecting  the  buildines,  and,  in  the 
next  place,  in  paying  off  part  of  me  principal  so 
borrowed. 

The  whole  of  the  profits  were  thus  devoted  to 
the  objects  specified  in  the  deed,  and  not  for  the 
personal  benefit  of  the  trustees. 

A  considerable  part — ^namely,  40002.— of  the 
sum  required  for  the  new  block  and  for  its  site  was 
subscribed  bv  friends  of  the  institution  as  a  gift, 
and  not  as  a  loan.  The  remainder  was  borrowed 
at  interest  and  was  in  process  of  being  paid  oft 
out  of  the  profits. 

It  was  contended  on  behalf  of  the  respondent : 
(1)  That  the  respondent  did  not  keep  a  common 
lodging-house  within  the  meaning  of  uie  Common 
Lodginic  Houses  Acts ;  (2)  that  the  new  block  was 
not  a  common  lodging-house  within  the  meaning 
of  the  Acts  ;  (3)  that  the  case  of  Booth  v.  Ferrett 
(63  L.  T.  Rep.  346 ;  25  Q.  B.  Div.  87)  was  a  bind- 
ing  decision  in  the  respondent's  favour. 

It  was  contended  on  behalf  of  the  appellant 
that  the  case  of  Booth  v.  Ferrett  {ubi  twp.)  was 
distinguishable,  inasmuch  as  in  that  case  no  profit 
was  in  fact  made,  and  some  of  the  lodgers  were 
admitted  without  payment  or  upon  payment  of 
reduced  sumB  according  to  their  means,  but  that 
in  the  present  case  the  trustees  in  fact  made  a 

{>rofit  by  keeping  the  premises  as  a  common 
odKing-house,  and  admitted  no  lodgers  withoat 
payment  or  on  payment  of  reduced  sums  accord- 
ing to  their  means.  That  the  destination  of 
the  profit  when  made  was  immaterial,  and 
that,  assuming  the  profit  was  entirely  devoted 
to  charitable  purposes,  the  case  still  came  within 
the  Acts. 

It  was  also  contended  that  the  case  of  Booth  v. 
Ferrett  (ubi  eup.)  was  wrongly  decided. 

The  magistrate  found  as  a  fact  that,  although 
the  carrying  on  of  the  Victoria  Home  new  block 
did  result  in  a  profit,  it  was  not  in  any  sense 
carried  on  for  the  sake  or  purpose  of  making  snob 
profit,  but  was  carried  on  solely  for  the  parj;K)se 
of  assisting  the  poorer  classes  oi  the  population. 
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Upon  the  facts  stated  he  held  that  the  case  of 
Booth  T.  Ferrett  {uhi  $up.)  was  not  distingnish- 
able,  and  that  he  was  bound  by  it,  and  he  dis- 
misoed  the  sninmons  accordingly. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  aboTc  facts  the  magistrate  was 
correct  in  law  in  dismissing  the  information. 

Jelf,  Q.C.  {Eyde  with  him)  for  the  appellant. — 
The  Acts  relating  to  the  matter  are  the  Common 
Lodging  Houses  Act  1851  (14  &  15  Yict.  c.  28) 
and  the  Common  Lodging  Houses  Act  1853 
(16  &  17  Yict.  c.  41),  and  sect.  3  of  the  Jatter  Act 
provides  that  "  a  person  shall  not  keep  a  common 
lodging-house  .  .  .  until  the  house  has  been 
inspected  and  approved  for  that  purpose  by  some 
officer  appointed  m  that  behalf  by  the  local  autho- 
rity, ana  has  been  registered."  These  Acts  have 
been  repealed,  except  so  far  as  relates  to  the 
metropolitan  police  district,  by  the  Public  Health 
Act  1875, 8.  343,  but  the  present  case  is  within  the 
metropolitan  district,  and  the  authority  is  now 
vested  in  the  London  County  Oouncil.  The 
learned  ma^strate  in  this  case  found  as  a  fact 
that  although  the  carrying  on  of  this  institution  did 
result  in  a  profit,  it  was  not  carried  on  in  any 
sense  for  the  purpose  of  making  such  profit,  but 
was  carried  on  solely  for  the  purpose  of  assisting 
the  poorer  classes.  He  therefore  held  that  the 
case  came  within,  and  was  not  distinguishable 
from.  Booth  v.  FerreH  (63  L.  T.  Rep.  346 ;  25  Q.  B. 
Div.  87).  in  which  it  was  held  that  a  house  of  a 
similar  character,  being  carried  on  as  a  charitable 
kistitution  and  not  for  purposes  of  gain,  was  not 
a  common  lodging-house ;  and  the  tost  iJiere  laid 
down  seems  to  have  been  whether  the  house  was 
kept  for  the  purpose  of  profit  or  gain.  The  whole 
subject  has  oeen  recenUy  considered  in  the  case 
of  Logedon  v.  Booth  (81  L.  T.  Rep.  602 ;  (1900)  1 
Q.  B.  401),  where  the  considered  judgment  of  the 
court  (Lord  Rnssell,  C.J.,  Bigham  and  Darlins, 
J  J.)  was  read  by  Lord  Russell,  C.J,  and  in  this 
judgment  the  case  of  Booth  v.  Ferrett  (ubi  eup.) 
is  expressly  overruled,  but  this  decision  is  subse- 
quent to  the  decision  of  the  magistrate  in  this 
'^ase,  who  considered  himself  bound  by  Booth  v. 
Ferrett  (vbi  »wf.\  which  had  not  then  been  over- 
ruled. The  object  of  these  Acts  is  simply,  as  Lord 
Russell,  C.  J.  pointed  out»  to  provide  measures  of 
sanitary  protection,  and  therefore  it  is  immaterial 
whether  the  institution  is  carried  on  for  the  pur- 
pose of  profit  or  not  Lord  Russell,  G.J.  there 
says :  "  The  question  is  not  with  what  object  or 
prompted  by  what  motive  the  house  is  carried  on, 
but  wnether  the  house  is  such,  or  is  so  carried  oq 
as  a  lodging-house  as  to  be  within  the  provisions 
of  the  Act,  as  it  is  clearly  within  the  mischief 
ahned  at  b^  the  Act.'*  Agam  he  says :  "  It  follows 
that  we  think  that  Booth  v.  Ferrett  (uhi  sup.)  was 
wrongly  decided."  That  disposes  of  the  question 
as  to  the  carrying  on  of  this  house  for  chai*itable 
purposes  and  not  for  profit,  which  was  the  point 
on  which  the  magistrate  decided  the  case.  The 
present  case  clearly  comes  within,  and  is  governed 
py,  Logedon  v.  Booth  {ubi  eu/p,),  which  shows  that 
this  is  a  common  lodging-house.  [He  was 
stopped.] 

Ddkdfy  for  the  respondent. — ^The  '*  home  '*  in  this 
case  is  of  a  much  higher  class  than  the  shelter  of 
the  Salvation  Army,  which  was  dealt  witii  in 
Logedon  v.  Booth  {ubi eu/p).  The  class  of  people 
who  resorted  to  It  were  different  and  were  iJte- 


ffether  of  a  better  class  than  the  people  who 
frequented  the  shelter;  and  the  trustees  who 
managed  the  institution  sought  to  assist  and 
benefit  a  higher  stratum  of  society.  In  the  case 
of  the  shelter  the  persons  admitted  were  charged 
only  4id,  a  nighty  in  some  cases  less  and  in  some 
cases  nothing  at  ail ;  whereas  in  the  present  case 
the  cftiarges  are  6<2.  and  %d.  anight,  which  is  some- 
what above  the  ordinary  price  for  admission  to  a 
common  lodging-house.  Therefore,  this  case  is 
distinguishable  from  Logedon  v.  Booth  (ubi  ewp,) 
in  that  respect,  and  it  by  no  means  follows  that 
because  the  shelter  in  that  case  was  held  to  be  a 
common  lodging-house,  the  "  home  "  in  this  case  is 
one  also.  Oua  of  the  great  evils  of  these  houses 
is  that  men  bring  in  a  quantity  of  uncooked  and 
unsound  food ;  in  the  present  case  it  is  found 
that  there  is  no  imcooked  food  brought  into  the 
new  block  or  cooked  there  The  men  do  not  sleep 
in  common ;  they  only  ose  in  common  the  sitting 
room  and  the  other  day  rooms.  They  sleep  in 
separate  cubicles,  and  the  case  shows  what  these 
cuDidee  are,  and  that  they  are  really  separated 
from  each  other ;  so  that  the  men  who  go  there 
do  not  sleep  together  in  one  common  sleeping- 
room,  and  that  is  most  important  for  the  present 
purpose.  A  common  lodging-house  means  a  house 
where  people  share  to^fther  the  benefite  of  the 
house,  and  lodge  in  common,  that  is,  where  they 
sleep  in  common,  and  not  merely  where  they  live 
in  common  during  the  day,  and  the  general 
object  of  .these  Acts  was  directed  against  places 
where  persons  of  this  class  sleep  together 
in  large  common  rooms.  At  the  time  the  Act 
of  1851  was  passed  a  larg^  number  of  people 
were  crowded  together  in  common  lodgings. 
Those  were  persoos  who  could  not  afford  to  pay 
the  ordinary  price  for  lodging^  and  who  were 
consequently  driven  into  the  common  lodging- 
house  ;  and  the  object  of  the  Aote  was  solely  for 
that  poor  class  and  to  assist  them.  That  was  the 
general  scope  of  the  Acte ;  and  the  question  is, 
whether  the  language  of  the  Act  is  wide  enough 
to  include  this  case.  There  is  no  definition  in  the 
Act  of  what  a  '*  common  lodging-house  "  is ;  but 
thnre  was  a  definition  given  by  the  then  law 
officers,  which  was  adopted  in  the  judbrment  in 
Logedon  v.  Booth  (ubi  eup,).  The  law  ofiScers  (Sir 
Alexander  Cockburn  and  Sir  W.  Page  Wood)  in 
1853  advised  the  (General  Board  of  Health  thus : 
"  It  may  be  difficult  to  give  a  precise  definition  of 
the  term  '  common  lodging-house ' ;  but,  looking 
to  the  preamble  and  j^eneral  provisions  of  the  Act 
(14  &  15  Yict.  c.  28),  it  appears  to  us  to  have  refer- 
ence to  that  class  of  lodging-house  in  which 
persons  of  the  poorer  class  are  received  for  short 
periods,  and,  uiough  strangers  to  one  another, 
are  allowed  to  inhabit  one  common  room,  &c." : 
(Lumley's  Public  Health,  5th  edit.,  p.  99 ;  Glen's 
Public  Health,  12th  edit.,  p.  163).  The  court  in 
Logedon  v.  Booth  (ubi  eup,)  seems  to  have  adopted 
that  view ;  and  I  am  entitled  to  rely  on  that  d^ini- 
tion  as  showing  th«t  the  persons  must  be  persons 
who  are  allowed  to  "inhabit'' — ^tiiatis,  to  sleep 
in— one  common  room.  To  inhabit  a  place  means 
to  sleep  in  a  place,  and  not  merely  to  frequent  the 
place  during  the  day.  In  Langdon  v.  Broadbent 
(37  L.  T.  Rep.  434 ;  42  J.  P.  56),  where  a  house 
was  held  to  be  a  common  lodging-house,  the  ratio 
decidendi  was  that  the  house  was  open  to  all 
comers,  which  was  not  so  in  this  case.  The  real 
argument  in  favour  of  the  respondent  is  that 
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what  was  aimed  at  by  the  Acts  was  the  herding 
together  of  persons  of  the  poorer  olass  in  one 
oommon  sleepinff  room,  and  that  in  this  case, 
though  some  of  tne  rooms  were  used  in  common, 
there  were  no  oommon  sleeping  rooms,  as  the  case 
finds  that  the  sleeping  aparibments  were  separated 
by  these  cnbides.  At  the  utmost,  the  oase  ought  to 
be  sent  back  to  the  magistrate  for  restatement,  see- 
ing that  the  ground  upon  which  he  decided  has  been 
OYerruled. 

Feh,  2.— Ghaitnsll,  J.— I  think  that  this  is 
a  case  of  some  difficulty  for  reasons  which  I  will 
explain.  We  have  had  the  adTantage  of  having 
had  quite  recently  an  authoritative  ^cision  upon 
a  point  which  is  extremely  similar,  namely, 
upon  the  question  whether  a  Salvation  Army 
snelter  was  a  oommon  lodging-house,  and  we  had 
the  judgment  in  that  case  read,  and  subsequently, 
when  the  facts  of  this  T}reBent  case  were  read,  I 
confess  that  it  struck  me  in  the  first  instance  that 
the  two  institutions  were  practically  identical. 
But  counsel  for  tiie  respondent  has  pointed  out 
some  distinctions  between  the  cases ;  he  pointed 
out,  and  I  think  when  we  look  at  the  facts  there 
is  no  doubt  about  it— that  this  house  is,  if  I  may 
say  so,  a  somewhat  higher  class  of  house  than  the 
Salvation  Army  sheUer.  Consequently,  if  we 
did  that  which  is  so  very  easy  and  much  the  most 
usual  thing  for  us  to  do,  namely,  simply  say 
that  the  facts  of  this  case  are  so  like  the  facts  in 
the  other  case  that  we  cannot  distinguish  between 
them,  we  should  be  starting  the  courts  upon  a 
sort  of  progress  which  anybody  who  knows  case 
law  knows  is  constantiy  taking  place,  and  which 
may  be  described  thus:  we  say  this  case  is  so 
like  the  previous  oase  that  we  cannot  distinguish 
it.  Then  there  comes  another  case  in  which  the 
London  County  Council  may  take  proceedings. 
That  case  is  Tory  like  this  one,  and  so  you  go  on 
until  you  luid  yourself  into  deciding  that  some- 
thing IS  a  common  lodging-house  which  nobody  who 
began  at  the  beffinning  would  say  was  a  common 
lodgiug-house.  Consequently  it  is  very  necessary, 
it  seems  to  me,  to  look  not  merely  at  whether  this 
is  so  near  the  other  case  that  we  are  bound  to  say 
that  if  one  is  within  the  description  of  *'  common 
lodffing-house "  the  other  is;  out  we  ought  to 
lodk  at  the  question  a  little  differenti^  from  that, 
and  we  ought  to  look  at  the  previous  case  of 
Logsdon  v.  Booth  (ubi  siip.),  and  find  out  where 
the  court  drew  the  line,  and  then  see,  not  merely 
whether  this  case  is  only  one  very  small  step 
beyond  the  other  case,  but  whether  that  small 
step  does  not  take  the  case  over  that  line  so  laid 
down.  It  is  very  necessary,  as  I  think,  to  approach 
the  case  from  that  point  of  view,  otherwise  we 
are  starting  the  courts  upon  that  sort  of  progress 
which  they  have  often  gone  through  in  similar 
cases,  and  which  led  them  to  a  point  to  which  they 
never  would  have  gone  but  for  that  gradual 
progress.  That  being  so,  it  seems  to  me  we  have 
to  look  and  see  what  principle  was  laid  down 
in  this  case  of  Logadon  v.  Booth  (ubi  9up,)  to 
define  what  was  a  common  lodging-house.  There 
haye  been,  I  think,  four  different  things  men- 
tioned in  the  various  cases  upon  the  subject  as 
either  the  only  teste,  or  some  of  the  possible 
tests,  as  to  whether  a  place  was  a  common 
lodging-house  or  not.  One  of  these — ^namel^,  the 
one  that  was  applied  in  Booth  v.  Ferrett  (fibtsup,) 
as  to  the  institution  bein^  one  not  carried  on  lor 
profit)  has  been  conclusively  disposed  of  by  the 


decision  in  Logedan  v.  Booth  (ubi  nip.)*  Cne  of 
the  four,  thernore,  has  been  got  rid  A  altogether, 
and  it  is  the  one  upon  which  the  present  case  now 
before  us  was  in  fact  decided;  because  at  the 
time  this  oase  was  before  the  magistrate.  Booth  v. 
Ferrett  (ubi  sup,)  was  standing  as  an  authority, 
and  this  case,  coming  within  the  principle  laid 
down  in  that  case,  was  decided  by  tne  maffistzate 
upon  that  case,  but  it  does  so  happen  that  the 
case  before  us  does  set  out  the  facts  sufficiently 
for  us  to  be  able  to  form  our  judgment.  It  might 
have  happened — as,  in  fact,  it  has  been  suggested 
for  the  respondent — ^that  in  consequence  of  the 
case  being  stated  practically  on  another  -pdinU 
this  case  would  have  to  go  back  to  the  magistrate 
for  him  to  find  other  facts,  and  to  consider 
whether  or  not.  Booth  v.  Ferrett  (ubi  eup.)  having 
been  disposed  of,  this  case  came  within  the 
description  of  "common  lodging-house"  upon 
other  grounds.  But  I  think  that  the  facte  are 
sufficiently  found  by  the  magistrate  to  enable  ns 
to  deal  with  the  case.  The  other  three  matters 
that  have  been  mentioned  are  these :  first  of  all, 
that  "  common  lodffinflf-house  "  means  a  low  dass 
lodging-house — a  lodeing-house  for  peoule  of  a 
low  dcMS,  of  a  class  of  society  which  are  oirtj,  or 
likely  to  be  diseased,  and  so  on.  All  the  cases,  I 
think,  agree  that  that  is  one  element,  and  that, 
unless  the  place  under  consideration  is  a  lodging- 
house  for  people  of  that  class,  it  does  not  come 
within  the  description  "  oommon  lodging-house  '*; 
but  it  does  not  quite  follow  that  that  is  conclu- 
sive. That  is  necessary,  and,  if  that  is  necessary, 
I  think  that  element  exists  in  the  present  case. 
It  is  true  that  in  this  case  efforts  have  been  made 
by  the  beneyolent  people  who  carry  on  this  instito- 
tion  to  raise  these  poor  people,  and  make  them 
cleaner  and  better  in  many  ways ;  and  the  result 
is  that  a  certain  number  of  their  inmates  arti 
somewhat  above  the  average  of  the  people  in  a 
common  lodging-house,  but  it  is  only  a  certain 
number.  As  to  that,  what  is  found  in  the  case  is 
that  "a  certain  number  of  the  lodgers  are  «i 
a  better  class  than  th<)  '  dosser '  or  the  inhabi- 
tant of  an  ordinary  common  lod^^g-honae, 
but  substantially  the  lodgers  are  of  the  '  dosser ' 
description."  That  being  so,  this  institution 
fulfils  that  requirement  of  a  "  common  lodging- 
house."  Then  another  thing  that  has  been  sag- 
gested,  which  was  suggested  apparently  and  made, 
as  far  as  we  can  see,  the  principle  of  the  decision 
in  Langdon  v.  Broadbent  (ubi  eup.),  decided  bj 
Grove  and  Lindley,  JJ.,  was  that  a  "common 
lodging-house  "  meant  a  lodging-house  which  is 
open  to  all  comers.  "  It  is  evident,"  says 
Lindley,  J.  (42  J.  P.  56),  "  That  the  houses  were 
lodging-houses  open  to  all  comers,  and  therefore 
requiring  supervision  in  order  to  insure  cleanli- 
ness and  good  order  therein.  The  higher  classes 
of  society  will  not  go  to  dirty  lodging-houses  and 
exercise  the  necessary  supervision  for  themselves. 
The  evidence  shows  that  this  house  did  require 
supervision  from  the  class  of  persons  resorting  to 
it.  That  was  dealt  with  in  the  judgment  in 
Logsdon  v.  Booth  (ubi  sup.),  and  it  appears  to  have 
been  dealt  with  in  this  way.  If  that  meant,  as  it 
was  apparentiy  understood  to  mean,  and  as  I 
think  it  appears  by  the  argument  of  counsel  at 
any  i*ate  in  j^oo^^  v.  Ferrett  (ubi  sup,),  that  it  was 
understood  to  mean,  that  the  house  was  open  to 
all  comers  in  the  sense  that  the  keeper  ox  sncii 
house  could  not  refuse  admission  to  any  apph- 
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cant,  then  it  has  been  dearlj  negatived  by  this 
decision  in  Logsdon  v.  BootK  (uhi  sup.).    Lord 
Boasell,  C.J.  there  points  oat :  "  We  see  no  reason 
to  donbt  that  the  keeper  of  a  oommon  lodgins- 
house  might  refuse  to  acLmit  drunken  or  disorderly 
cfT  uncleiuily  men,  or  men  of  known  evil  reputa- 
tioiiy  as  thieves  and  the  like,  or,  indeed,  any  persons 
whom  he  chose  to  exclude  " ;    that  is  to  say,  that 
a  person  who  keeps  what  is  admittedly  a  oommon 
lodging-house,  and  which  nobody  would  doubt  to 
be  a  oommon  lodging-house,  and  which  is  in  point 
of  fact  registered,  may  still,  if  he  pleases,  exclude 
persons,  and  he  is  not  under  any  obligation  at 
oommon  law,  or  by  statute  or  otherwise,  to  take 
in  everybody.  He  is  not>  therefore,  like  a  common 
carrier,  or  any  person  upon  whom  an  obligation  is 
cast  by  the  law,  if  he  exercises  the  employment  at 
all,  to  take  in  everybody.    If  it  was  meant  that 
the  house  must  be  open  to  all  comers,  then  that 
has  been  negatived.     But  in  a  rather  less  wide 
sense  it  has  not,  I  think,  been  negatived.    On  the 
contrary  it  has  been  rather  affirmed,  and  it  has 
been  therefore  rather  explained  than  negatived. 
I  think  it  has  been  explained  to  mean  that  where 
the  place  is  so  open  to  all  comers  that  the  fact  of 
a  person  being  dirty  and  being  possibly  infec- 
tious, or  being  of  a  character  and  appearance 
that  he  is  likely  to   disseminate  someuiiug  that 
is  offensive  or  dangerous  amongst  the  other  people 
with  whom  he  is  associated,    does  not  exclude 
that  person — the  fact  that  it  is  open  to  people 
of    that  class  and  that  they  are  not  necessarily 
excluded  by  reason' of  their  being  of  that  class,  is 
a  neoessarv  element.    It  is  one  of  the  things  that 
is  required  in  order  to  brinff  the  house  within  the 
mischief  of  the  statute,    m  that  sense  it  seems 
that  this  institution  comes  within  it.    The  words 
of  Lord  Russell,  G.  J.  which  I  have  read  as  to  the 
keeper  of  a  common  lodging-house  refusing  to 
admit  drunken  persons  and  persons  of  evil  repu- 
tation, are  almost  identical  with  the  words  found 
in  this  case  as  to  what  people  are  in  fact  excluded. 
The  case  finds  that  "  only  men  are  admitted  as 
lodgers.    Men  who  are  drunk  and  disorderly,  or 
who  are  suspected  of  being  criminals,  &c.,  are  not 
admitted.      Save  as  aforesaid,  all  comers  (being 
men)  are  admitted  upon  payment."    The  people 
therefore  who  are  excluded  are  described  almost 
in  identical  words  with  what  Lord  Aussell  says 
are  people  who  might  be  excluded  in  a  common 
lodging-house.     Consequently,  and  so  far  as  this 
requirement  of  a  common  lodging-house  is  con- 
cerned, the   present  institution  seems  to   come 
within  it,  as  it  is  in  fact  open  to  people  of  a  class 
wbo  are  likely  to  be  dangerous  to  the  people  with 
whom  they  associate  and  likely  to  bring  the  insti- 
tution into  the  category  of  one  coming  within  the 
mischief  of   this  Act.     I  think,  therefore,  that 
that  requirement  is  met.    There  now  remains  one 
point  only,  and  that  is  the  point  which  has  been 
porticalarly  urged  on  behalf  of  the  respondent. 
it  has  been  suggested  that  a  "  common  lodging- 
house"    means   a  place   where   people    live   m 
oommon,  and  in  this  particular  case  of  Logsdon 
V.  Booth  {uhi  sup.)  the  definition  of  the  law  officers 
of  the  Grown  shortly  after  this  Act  of  Parlia- 
ment was  passed,  is  quoted,  and  appears  to  be 
assented  to.    Lord  Russell  there  says  (81  L.  T. 
Rep.  at  p.  606) : "  We  know  of  no  better  description 
of  a  oommon  lodging-house  than  that  given  many 
years  ago  by  the  then  law  officers.  Sir  Alexander 
Goekbum  and  Sir  W.  Page  Wood,  to  the  effect  that 


a  oommon  lodffing-house  was  that  class  of  lodg- 
ing-house in  wnich  persons  of  the  poorer  classes 
are  received  for  short  periods,  and,  although 
strangers  to  one  another,  are  allowed  to  inhabit 
one  common  room."  Lord  Russell  then  goes  on 
to  say :  "  If  this  be  the  description  of  a  common 
lodging-house,  as  we  think  it  is,  we  cannot  see  in 
what  material  respect  it  differs  from  the  respon- 
dent's shelter."  We  must  take  that  description, 
because  it  is  adopted  by  the  court,  as  being  a 
proper  description  at  any  rate  of  a  common 
lodffing-house.  Then  what  do  these  words  mean, 
*'  Although  strangers  to  one  another  are  allowed 
to  inhabit  one  common  room  "  P  Counsel  for  the 
respondent  says  "  to  inhabit "  necessarily  means  to 
sleep  in  a  place,  and  that  it  means  sleeping  in  the 
same  room.  It  must  be  remembered  that  in  the  case 
of  Logsdon  v.  Booth  (ubi  sup.)  the  people  did  sleep 
in  one  common  room,  and  it  was  not  necessary 
for  the  learned  judges  to  consider  whether  that 
was  an  essential  element  or  not ;  but  there  is  a 
previous  passage  in  the  judgment  to  this  effect : 
"  K  large  num^rs  of  the  mo^  wretched  class  are 
sleeping  in  common  sleeping  rooms,  insanitary 
conditions  are,  in  the  absence  of  inspection, 
supervision,  and  control,  not  unlikely  to  arise,  and 
it  was  the  object  of  the  law  to  secure  that  inspec- 
tion, supervision,  and  control."  I  do  not  think  it 
is  necessary  for  us  to  lay  down  the  principle,  or 
to  say  whether  or  not  sleeping  in  the  same  bed- 
room is  an  essential  to  making  the  place  a  com* 
mon  lodging-house.  There  is  the  decision  in 
Langdon  v.  Broadbent  (libi  sup.),  in  which  the 
court  refused  to  send  back  the  case  to  the 
magistrates  to  have  it  restated  and  made  clear  as 
to  whether  or  not  in  that  case  the  people  did  sleep 
in  the  same  bedroom.  Therefore,  there  is  at 
all  events  some  authority  for  saying  that  it 
is  not  necessary  that  they  should  do  so.  On 
the  other  hand,  it  is  possible  to  say  that  in 
Logsdon  v.  Booth  {ubi  sup.)  the  judges  dissented 
from  that.  I  am  not  quite  clear  that  they  did  dissent 
from  it,  and  I  do  not  think  it  is  necessary  for  us  to 
lay  down  any  definite  rule  in  the  present  case 
and  I  am  not  anxious  to  do  so,  because  each 
case  must  depend  so  much  on  its  own  circum- 
stances. I  think  this  much  is  necessary,  that  in 
order  to  make  it  a  oommon  lodging-house  the 
people  of  the  character  who  are  admitted  to 
it,  with  which  I  have  dealt,  must  be  allowed  so  to 
asflociate  with  each  other  as  to  make  the  danger 
of  these  insanitary  conditions  likely  to  arise  and 
to  spread.  I  think  myself  that  is  an  important 
test  in  the  matter,  and,  if  that  is  the  test,  then  I 
think  we  are  bound  to  say  that  the  present  insti- 
tution comes  within  it.  The  people  do  associate 
with  each  other  in  a  way  entirely  within  the 
mischief  against  which  this  Act  of  Parliament 
provides.  Their  living  rooms  are  all  in  common, 
and  their  sleeping  rooms  or  apartments  are  only 
partially  separated.  These  cuoicle  arrangements 
seem  to  me  to  be  not  verv  much  more  than 
curtains  dividing  the  beds.  They  are  apparently 
so  divided  for  the  purpose  of  decency,  and  not  for 
the  purpose  of  preventing  infection  spreading; 
nor  would  they,  in  point  of  fact,  have  that  effect. 
They  are  no  more  than  screens.  Taking  that 
view  of  these  facts,  I  think  we  are  bound  to  say 
that,  applying  what  appear  to  be  the  principles 
id  down  in  Logsdon  v.  Booth  {uhi  sup.),  this 
institution  is  also  a  common  lodging-house  as  the 
institution  of  the  Salvation  Army  was  there  held 
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to  be.    M^  difficulty  and  my  reason  for  going  into 
the  qnestion   at   length  is,  as  I  have   said,  that 
this  IS  an  institution  of  a  somewhat  superior  class. 
There  are  somewhat  better  arrangements  made 
for  the  inmates  than  were  made  in  the  other  case, 
and  there  is  a  higher  sum  charged.    The  charge 
here  made  is  not  above  the  charge  that  is  made, 
as  found  in  the  case,  in  some  common  lodging- 
houses,  but  it  is  rather  above  the  average.  Further, 
there  are  regulations  made  by  the  persons  who 
carry  on  the  establishment — ^namely,  the  trustees 
— which  are  intended  to  have  the  same  effect  as 
the  regulations  under  the  Act  of  Parliament; 
but  I  think  that  it  is  impossible  to  hold  that, 
because  the  proprietor  of  what  otherwise  would 
be  a  common   lodging-house  in  effect   himself 
endeavours  to  carry  out  the  same  object  as  the 
Act  has  in  view,  therefore  it  is  not  a   common 
]odging-house.    That  would  be  to  leave  it  to  the 
proprietor  to  do  that  which  the  Act  of  Parliament 
makes  compulsory.    The  proprietor  may  or  may 
not  do  it,  and  the  fact  that  a  particular  individual 
or  individuals  endeavour  to  do  it,  and  even  the 
fact  that  they  do  it  successfully,  does  not  take 
the  institution  out  of  the  description  of  a  common 
lodfipng-house,  and  it  would  be  impossible  fco  say 
it  £d     In  reference  to  that  matter,  it  seems  to 
me  that,  although  this  case  is  a  step  beyond 
Logadon  v.  Booih  (uhi  sup.),  it  is  not  a  step  which 
takes  us  over  the  bounaarT  which  is  there  laid 
down  of  what  is  a  common  lodging-house.    I  only 
desire  to  add  that  in  this  case  uie  obs^-rvations 
which  Lord  Bussell,  G.J.  made  in  Logsdon  v. 
Booth  {uhi  8up )   are  equally  applicable  here — 
namely,  that  we  trust  that  those  wbo  are  charged 
with  the  enforcement  of  the  law  will  do  all  they 
can,  consistently  with  their  duty  and  with  effect- 
ing the  object  of  the  law,  to  avoid  anything  like 
harshness  or  unreasonableness.     Although  I  feel 
bound  to  hold,  looking  at  the  decisions  and  the 
principles  we  have  to  apply  in  construing  this  Act 
as  to  whether  this  place  is  a  common  lodging- 
house,  that  it  does  come  within  the  description  of  a 
'*  common  lodging-house,*'  nevertheless,  it  appears 
to  be  an  institution  that  is  as  well  managed  as  it 
is  at  all  likely  to  be  when  the  regulations  m  refer- 
ence to  common  lodging-houses  are  applied  to 
it.    It  does  not  appear,  m  fact,  to  require  much 
intervention,  but  1  do  not  feel  entitled  on  that 
ground  to  say  that  it  does  not  come  within  the 
description  of   "common  lodging-house."      The 
result  is  that  in  my  opinion  the  appeal  must  be 
allowed. 

BncKNiLL,  J. — I  only  wish  to  add  a  very  few 
words.  The  Legislature  was  probably  very  wise 
when  it  omitted  a  definition  of  **  common  lodging- 
house  *'  from  the  Lodging  Houses  Acts  1851  and 
1853,  because  I  have  b^an  satisfied  from  what  has 
been  said,  if  I  had  not  been  satisfied  before,  that 
there  may  be,  and  probably  are,  various  classes  of 
institutions  all  to  a  certain  extent  supported,  and 
certainly  started  in  the  first  instance,  by  benevo- 
lent persons  whose  first  objects  are  to  relieve 
misery  to  a  certain  extent,  and  to  provide  tempo- 
rary homes  for  very  poor  and  very  miserable 
people.  It  is  quite  possible,  and  in  fact  probable, 
that  there  may  be  at  the  present  time  excellent 
institutions  in  this  country  which  certainly  could 
not  be  called  common  lodging-houses  witnin  the 
meaning  of  the  Act.  The  question  is,  what  is 
this  institution?  Stated  quite  shortly,  it  is  an 
institution   called   the   Victoria  Home,  in   the 


Whitechapel-road.  It  is  an  annex  to  a  plaoe 
called  '*  the  old  block,"  about  which  we  need  onlj 
say  that  it  is  in  fact  registered  as  a  common 
lod^ng- house,  where  500  people  find  accommu- 
dation.  This  particular  new  olock  finds  accom- 
modation for  about  128  people,  there  being  so 
many  beds,  each  bed  being  occupied  singly  by  a 
man  What  are  the  facte  as  to  the  arrangemeote 
of  this  house  P  Every  room,  and  oertamly  the 
dining  hall  and  the  daily  living  rooms  except  the 
bedrooms,  to  which  I  will  refer,  are  occupied  in 
common.  The  kitchen,  which  is  in  the  old  block, 
is  also  used  by  persons  occupying  the  new  block, 
and  going  there  for  the  purpose  of  cooking  their 
meals.  They  do  live  in  common  during  the  day 
and  that  is  quite  clear.  They  are  almost  fJl 
people  of  what  is  called  the  "  aosser "  class,  and 
the  '*  dosser  "  class  is  defined  for  the  purposes  of 
this  case  in  the  case  itself,  which  says:  "A 
certain  number  of  the  lodgers  are  of  a  better 
class  than  the  **  dosser,*'  or  inhabitant  of  an 
ordinary  common  lodging-house,  but  substantially 
the  lodgers  are  of  the  '  dosser  *  description."  If  we 

get  an  institution  which  is  occupied  m  the  way  I 
ave  stated  by  people  of  the  "dosser  "class,  who,  one 
knows  perfectly  well,  are  persons  who  are  not  only 
poor,  very  often  through  no  fault  of  their  own, 
out  who  are  very  frequently  not  in  a  sanitaiy  con- 
dition, and  who  suffer  from  diseases  of  different 
sorts,  then  the  mischief  against  which  the  Acta 
were  aimed  arises.  These  Acts  are  sanitaiy  Acta, 
and  the  object  of  them  was  to  provide  legistratioD 
of  such  houses  and  inspection  by  those  persons 
appNointed  by  the  authorities  to  inspect.  It  is  not 
sufficient'  that  persons  who  have  started  these 
houses  and  helped  to  support  them  by  charity 
have  regulations  and  rules  which  on  paper  are 
all  sufficient,  because  one  proprietor  may  do  a 
thing  well  and  another  may  do  it  ill.  The 
object  of  the  statute  is  that,  when  yon  have 
circumstances  existing  in  an  establishment  which 
may  produce  the  evU  against  which  the  statute 
is  intended  to  point,  then  such  houses  should  he 
inspected  by  persons  appointed  under  the  law. 
With  regard  to  the  cubicles,  I  am  not  going  to 
attf^mpt  to  say  whether  such  cubicles  may  he 
said,  m  law,  to  be  a  sort  of  room.  That  is  not 
necessary  for  the  decision  of  this  case.  I  base 
my  judgment  on  the  fact  that  the  persons  who 
occupy  this  establishment  are  persons  of  the 
poorest  class,  persons  very  often  in  an  insanitary 
condition,  and  that  as  they  do  live  together  in 
common  during  the  day,  that  is  quite  sufficient,  in 
the  circumstances  of  uds  particular  cajse,  and  on 
the  facts  of  this  particular  case,  to  enable  roe  to 
come  to  the  conclusion  that  the  establishment  is  a 
common  lodging-house  within  the  meaning  of  the 
Act  of  Parliament.  I  think,  therefore,  the  magis- 
trate was  wrong,  and  that  this  appeal  must  he 
allowed. 

Appeal  allowed  without  costs.  Case  remitted 
to  the  magistroUe  with  the  opinion  of  the 
court  that  the  institution  is  a  "  common 
lodging-house."* 

Solicitor  for  the  appellant,  W,  A,  Blaxland. 
Solicitor  for   the  respondent,  Fowler,  PerU, 
and  Co. 
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Wedne$day,  Feb.  7, 1900. 

(Before  Ghannell  and  Buoknill,  JJ.) 

Bka]u>slet  (app.)  V.  Walton  and  Go. 
Limited  (reaps.),  (a) 

Food  and  drugs — Drug  —  Camphorated  oil — Sale 
of — QualUy  below  standard  in  British  Pharma- 
eopcBia — Cfompounded  drug — Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict  c.  63),  «.  6, 
sub- 8,  3,  s.  7. 

The  respondents  were  summoned  under  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875  for 
sellina  to  the  prejudice  of  the  purchaser  a  drug — 
namely,  camphorated  oil — which  was  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded,  inasm,uch  as  it  contained  only  8 
per  cent,  by  weight  of  camphor,  while  the 
standard  prescribed  by  the  British  Pharma- 
eop<eia  is  21  per  cent. 

The  justices  having  found  that  camphorated  oil  is 
a  **  compounded  arug"  and  that  consequently, 
by  sub-sect.  3  of  sect.  6,  which  excepts  from  the 
provisions  of  sect.  6  the  sale  of  a  drug  *'  where 
the  drug  is  compounded  as  in  this  Act  men- 
tioned,'* the  sutwrnons  could  only  be  issued  under 
sect.  7,  and  having  dismissed  the  summotis  on 
thctt  ground : 

Held,  that,  as  there  was  no  definition  in  the  Act  of 
what  was  a  drug  "^compounded  as  in  this  Act 
mentioned,*'  no  meaning  could  be  given  to  these 
words  in  sub-sect.  3  of  sect.  6,  and  that  that  sub- 
section hcul  no  operation ;  that  camphorated  oil 
was  not  a  drug  "compounded  as  in  this  Act 
mentioned"  and  thai,  the  exemption  in  sub- 
sect.  3  not  applying,  the  prosecution  wa^  properly 
brought  under  sect.  6,  amd  need  not  be  brought 
under  sect.  7.  * 

Gase  stated  by  justices  of  the  peace  for  the 
WanxLinster  division  in  the  county  of  Wilts. 

An  information  was  laid  by  the  appellant,  who 
is  an  inspector  under  the  Sale  of  Eooa  and  Drugs 
Act  appointed  by  the  county  council  of  Wilts, 
against  the  respondents,  who  are  a  Hmited 
liability  company  and  carry  on  the  business  of 
bakers,  grocers,  and  general  retail  shopkeepers 
at  Maiden  Bradley,  charging  them  that  they  did 
on  the  6th  Oct.  18SK9  unlawfully  sell  to  the  appel- 
lant, the  purchaser,  and  to  his  prejudice,  a 
oevtain  drug — ^namely,  camphorated  oil — ^which 
was  not  of  the  nature,  substance,  and  quaiiir^ 
demanded  by  the  purchaser,  the  camphorated  oil 
only  contaixung  eight  parts  per  cent,  by  weight 
of  camphor,  or  less  than  half  the  quantity  of 
camphor  proper  to  camphorated  oil  as  described 
in  the  British  Pharmacopceia,  which  should  con- 
tain 21  per  cent,  by  weight  of  camphor. 

The  proceedings  were  taken  under  sect.  6  of 
the  Sale  of  Food  and  Drags  Act  1875  (38  &  39 
Vict.  c.  63),  which  enacts  as  follows  : 

Seot.  6.  No  person  shall  sell  to  the  prejadioe 
of  the  pnrohaaer  any  article  of  food  or  any  drag 
which  is  not  of  the  nature,  rabstanoe,  and  quality 
of  the  article  demanded  by  enoh  porohaser,  under  a 
penalty  not  exceeding  twenty  pounds ;  prorided  that  an 
ofFenoe  shall  not  be  deemed  to  be  committed  under  this 
iection  in  the  following  oases;  that  is  to  say: 
(1)  Where  any  matter  or  ingredient  not  injurious  to 
health  has  been  added  to  the  food  or  drug  because  the 
same  is  required  for  the  production  or  preparation 
thereof  as  an  article  of  commerce  in  a  btate  Ac  for 
carriage     or     consnmi>tion    and    not    fraudulently    to 

(a)  EUported  by  W.  W.  Oah,  Eiq.,  Barriater^t-Law. 


increase  the  bulk,  weight,  or  measure  of  the  food  or 
drug  or  conceal  the  inferior  quality  thereof.  (2)  Where 
the  drug  or  food  is  a  proprietary  medicine  or  is  the 
subject  of  a  patent  in  force  and  is  supplied  in  the  state 
required  by  the  specifloation  of  the  patent.  (3)  Where 
the  food  or  drug  is  compounded  as  in  this  Act  mentioned. 
(4)  Where  the  food  or  drug  is  unaToidably  mixed  with 
some  extraneous  matter  in  the  process  of  collection  or 
preparation. 

Sect.  7  of  this  Act  also  enacts  : 

No  person  shall  sell  any  compound  article  of  food  or 
compounded  drug  which  is  net  composed  of  ingredients 
in  accordance  with  the  demand  of  the  purchaser  under  a 
penalty  not  exceeding  twenty  pounds. 

The  case  was  heard  at  a  petty  sessions  holden 
at  Warminster  on  the  2nd  Nov.  1899  in  the 
presence  of  the  solicitor  of  each  party,  and,  after 
the  appellant  had  given  his  evidence,  the  respon- 
dents submitted  that,  as  camphorated  oil  was 
a  compounded  drug,  proceedings  could  only  be 
taken  under  sect.  7  of  the  Act,  and  that  no 
offence  had  been  or  could  be  committed  under 
sect.  6. 

The  appellant  in  reply  contended  that  it  was 
open  CO  him  to  proceed  under  either  section ;  that 
camphorated  oil  clearly  was  a  dru)g  as  defined  by 
sect.  2  of  the  Act;  that  sect.  7  was  primarily 
intended  to  apply  to  physicians*  prescriptions; 
th^t  the  penalty  was  the  same  under  both 
seckions ;  that  all  the  prosecution  had  to  do  was 
to  prove  that  the  sale  was  to  the  prejudice  of 
the  purchaser;  and  that  an  offenoe  had  beoti 
committed  under  sect.  6,  under  which  he  had 
elected  to  proceed. 

The  justices  were  unanimously  of  opinion  that 
camphorated  oil  is  a  compounded  drug;  that 
consequently  the  summons  could  only  be  issued 
under  sect.  7  of  the  Act  and  that  the  respon- 
dents' contention  was  correct  in  law,  and  they 
therefore  dismissed  the  information. 

If  the  court  should  be  of  opinion  that  their 
interpretation  of  the  law  was  correct,  then  the 
order  of  dismissal  is  to  stand ;  but  if  the  court  be 
of  the  contrary  opinion,  then  the  order  of  dis- 
missal is  to  be  annulled  and  the  case  remitted  to 
the  justices  for  further  hearing. 

F.  B.  Badcliffe  {Guy  Lushington  with  him)  for 
the  appellant. — The  justices  were  wrong  in  their 
decision  that  camphorated  oil  was  a  compounded 
drug  and  that  consequently  the  case  was  taken 
out  of  sect.  6  by  the  operation  of  sub-sect.  3  of 
that  section.  The  prosecution  was  properly 
brought  under  sect.  6.  That  section  applies  to 
the  case  of  a  sale  to  the  prejudice  of  the  pur- 
chaser of  a  drug  which  is  not  of  the  quality  of 
the  article  demanded,  and  by  sect.  2  camphorated 
oil  would  be  a  drug.  In  this  case  the  sale  was  of 
a  drug  which  was  not  of  the  quality  of  the  article 
demanded  and  was  to  the  prejudice  of  the  pur- 
chaser, as  he  got  a  worse  article  than  that 
demanded.  The  case  therefore  fulfils  all  the 
conditions  necessary  to  bring  it  within  sect.  6. 
The  sale  of  a  compounded  druff  comes  within 
sect.  6  if  it  is  to  the  prejudice  of  the  purchaser ; 
but  if  not  to  the  prejudice  of  the  purchaser,  then 
it  comes  within  sect.  7.  Camphorated  oil  is  not 
in  any  sense  a  compounded  drug.  The  drug  here 
is  the  camphor,  and  the  oil  is  merely  the  vehicle 
to  enable  the  camphor  to  be  supplied.  Campho- 
rated oil  is  an  ordinary  article  of  commerce  as 
many  other  things  are,  such  as  tincture  of  opium. 
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Q.B.  DiT.] 


BsABDSLST  (app.)  V.  Waltoh  akd  Go.  Limitbd  (resps.). 


[Q.B.  DiT. 


In  WhiU  ▼.  Byvjoter  (19  Q.  B.  Div.  582)  it  was 
held  that  a  person  was  liable  to  be  convicted 
under  sect.  6  lor  selling  tincture  of  opium  which 
was  deficient  in  opium  to  the  extent  of  one-third 
as  compared  with  the  standard  in  the  British 
PharmacopcBia.  That  case  is  precisely  in  point 
here.  Smith,  J.  there  said :  **  The  customer  asks 
for  'tincture  of  opium.*  That  must  mean  the 
article  known  in  commerce  as  tincture  of  opium. 
The  thing  supplied  to  him  was  not  tincture  of 
opium  of  commerce,  but  an  article  of  very  inferior 
substance  and  quality.  That  being  so,  the  respon- 
dent was  guilty  of  the  offence  charged,"  which  was 
under  sect.  6.  In  that  case  the  magistrate  had 
refused  to  convict  under  sect.  6  because  the 
purchaser  had  not  asked  for  tincture  of  opium 
made  according  to  the  prescription  in  the 
Pharmacopceia,  but  the  court  overruled  that 
ground,  and  no  question  was  there  raised  that 
the  prosecution  should  have  been  under  sect.  7, 
which  is  intended  to  apply  to  the  prescriptions  of 
physicians.  Again,  oamphoratea  oil  is  not  a 
drug  "compounded  as  in  this  Act  mentioned." 
There  is  no  mention  in  the  Act  as  to  the  com- 
pounding of  a  drug,  and  there  is  no  definition  of 
a  "  compounded  drug,"  though  there  is  a  defini- 
tion of  "  drug "  in  sect.  2,  and  sect.  4  speakd  of 
"compounding"  a  drug  "as  hereinafter  described," 
and  this  sub-sect.  3  of  sect.  6  speaks  of  a 
"drug  compounded  as  in  this  Act  mentioned." 
The  probable  explanation  is  that  in  the  Bill 
as  introduced  in  Parliament  there  was  a  defini- 
tion of  "compounded  drug,"  but  that  it  was 
struck  out,  while  the  other  clauses  referring  to 
the  matter  were  not  altered  accordingly.  He 
referred  to 

HiAighton  v.  TapUn,  13  Times  L.  Bep.  386. 

Bruce  Williamson  for  the  respondents. — The 
justices  were  right  in  holding  that  the  summons 
uould  only  be  taken  out  under  sect.  7.  These 
two  sections — sects.  6  and  7 — create  two  totally 
distinct  offences,  and,  if  there  be  any  offence  here, 
the  offence  is  under  sect.  7  and  not  under  sect.  6, 
as  by  sub-sect.  3  of  sect.  6  it  is  excluded  from 
sect.  6  altogether.  Sect.  6  has  in  it  the  words 
"  to  the  prejudice  of  the  purchaser  " ;  it  says  no 
person  shall  s^  "to  the  prejudice  of  the  pur- 
chaser," Ac.  Sect.  7  does  not  contain  these  words 
"  to  iJie  prejudice  of  the  pm*chaser."  They  are 
omitted,  ana  intentionally  omitted,  in  sect.  7. 
The  Legislature,  therefore,  in  this  Act  intended 
to  draw  a  distinction  between  the  two  classes  of 
sales  and  the  two  classes  of  offences — ^namely, 
where  the  sale  was  to  the  prejudice  of  the  pur- 
chaser, in  which  case  sect.  6  would  apply;  and 
seoonddy,  where  the  sale — being  the  sale  of  a  com- 
pound article  of  food  or  compounded  drug — was 
not  to  the  prejudice  of .  the  purchaser,  in  which 
case  sect.  7  would  apply.  Sub-sect.  3  of  sect.  6 
says  that  an  offence  cannot  be  committed  under 
sect.  6  where  the  drug  sold  "  is  compounded  as  in 
this  Act  mentioned.  The  reason  of  the  inser- 
tion of  that  sub-section  is  that  the  Aci  delibe- 
rately intended  to  exclude  from  sect.  6  the  class 
of  cases  of  a  compounded  drug ;  and  sub-sect.  3, 
which  speaks  of  a  oompounded  drug,  ought  to  be 
read  in  coni unction  with  sect.  7.  So  that  in 
every  case  where  the  prosecution  is  in  respect  of 
a  compoanded  drug,  that  prosecution  must  proceed 
under  spct.  7.  Upon  the  construction,  therefore, 
of  the«e  two  sections,  the  effect  is  to  throw  the 


present  case  out  of  sect.  6  and  into  sect.  7 ;  and, 
unless  this  be  the  right  construction  of  the 
sections,  sect.  7  would  not  be  needed  in  the  Act 
at  all,  as  every  offence  which  could  possibly  fall 
within  sect.  7  would  also  come  within  sect  6, 
and  there  never  could  be  an  offence  which  would 
come  within  sect.  7  which  would  not  also  come 
within  sect.  6.  That  could  not  have  been  the 
meaning  or  intention  of  the  Legislature.  Sect  7 
has,  and  was  intended  to  have,  a  distinct  opera- 
tion quite  apart  from  sect.  6,  and  it  applies  to  casee 
where  sect.  6  does  not  apply ;  for  instance,  it  applies 
to  cases  where  the  seller  sells  a  better  article  than 
that  demanded  by  the  purchaser.  In  the  present 
case  the  justices  have  found  as  a  fact^and  it 
was  a  question  of  fact  for  them — that  camphorated 
oil  is  a  "  compounded  drug,"  and  that  finding  in 
express  terms  brines  the  case  within  sub-sect  3, 
and  therefore  excludes  it  from  sect  6.  The 
justices  were  right  in  so  holding  and  in  dismissing 
the  summons  accordingly. 

Raddiffe  was  not  called  upon  to  reply. 

Ohakkbll,  J. — What  the  justices  have  found 
in  this  case  is  that  "  camphorated  oil  is  a  oom- 
pounded drug,  and  that  consequently  the  sum- 
mons could  ozily  be  issued  under  sect  7  of  the 
Act."  The  use  of  that  word  "consequently" 
causes  the  difficulty  in  getting  at  a  solution  of 
the  case.  If  they  had  said  that  camphorated  oil 
is  a  "  drug  compounded  as  in  this  Act  men- 
tioned," which  are  the  words  of  sub-sect.  3  of 
sect.  6,  then  the  consequence  would  have  followed. 
There  is  in  the  Act  no  definition  of  what  is  a 
"  drug  compounded  as  in  this  Act  mentioned," 
and  tue  only  possible  explanation  I  can  gplve  of  the 
presence  in  sub- sect.  3  of  the  words  "  compounded 
as  in  this  Act  mentioned  "  is  that  in  the  Bill  as 
originally  introduced  in  Parliament  there  was 
some  mention  of  it  or  some  clause  giving  a  defini- 
tion of  a  "compounded  drug,"  out  that  that 
clause  afterwards  dropped  out  of  the  Bill.  We 
are  not  entitled  to  know  that ;  but  I  think  we  are 
entitled  to  assume  from  the  language  as  it  now 
stands  that  that  was  so.  The  effect  of  that  is 
that  sub- sect.  3  of  sect.  6  has  no  operation.  The 
only  thing  that  can  be  suggested  as  having  refer- 
ence to  sub-sect  3  is  sect.  7,  which  does  not  in 
language  correspond  with  it,  but  which  is, a 
section  dealing  with  compounded  drugs.  If  that  is 
so,  it  seems  to  me  that  it  must  mean  that  nothing 
should  be  an  offence  under  sect.  6  with  reference 
to  a  compounded  drug  which  was  not  an  ofCenoe 
under  sect.  7.  Whatever  be  the  meaning  of  sub- 
sect.  3,  I  think  the  present  case  comes  within 
sect.  6.  (a) 

BucKNiLL,  J. — ^I  concur. 

Ajppeal  allowed.    Case  remitted  to  thejtutuse$. 


(a)  The  explanation  of  the  learned  jad^  aa  to  the 
presenoe  in  the  Aot  of  sub-seot.  8  of  sect.  6  aeema  to  be 
oorreot  As  the  Sale  of  Food  and  Drags  Bill  was 
originally  introduced  what  is  now  sub-aeot  3  of  sect  6 
stood  as  follows  :  "  Where  a  drag  is  oomponnded  either 
in  conformity  with  a  prescription  of  a  reSfiatered 
medical  practitioner  or  otherwise  according  to  the 
nsage  of  trade " ;  and  clause  7  contained  a  provision 
deaUng  with  oomponnded  drags.  In  the  Bill  as  amended 
in  the  House  of  Commons  and  as  introdooed  in  the 
Honse  of  Lords,  snb-seot.  3  then  stood  thns :  "  Where  a 
drag  is  oomponnded  as  hereinafter  described";  snd 
what  is  now  sect.  7  was  as  follows :  **  No  person  shall 
sell  any  compound  article  of  fod  wbiuh  is  not  oompooed 
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QJB.  Div.]    Nobth-Eabtbeh  Railway  Gompaht  (apps.)  v.  Tobk  IJvion  (leepe.).    [Q.B.  Dir. 


SoUdton  for  the  appellant,  B  B,  Wheaily, 
Son,  aod  DanUl,  for  CruttweU,  Daniel,  and 
CruHwelU,  Frome. 

Solicitor  for  the  respondents,  /.  Trevor  Daviee. 


Monday,  Feb,  12, 1900. 
(Before  Ohanhbll  and  Bucknill,  J  J.) 

Nobth-Eastbbk  Railway  Company  (apps.)  v, 

YoBK  Union  (resps.).  (a) 
Bating — Premdaee  comprising  etoHon — Coiitinwms 

area — Separate    vatue     and    aeseesment — One 

wduaiion  and  assesement. 

The  appeUante  had  appealed  against  certain 
ratee  upon  their  pi^>perty  in  the  different 
pariehee  in  the  reepondenta'  uwion.  AU  these 
appeals  were  referred  to  an  arbitraior.  The 
property  in  queetion  comprises  the  greater  part 
of  what  is  ibnoion  as  York  Station,  and  includes 
running  Unes,  sidings,  passenger  station,  sheds, 
shops,  works,  goods  yards,  Ac.     The  whole  of  the 

Cemises  form  one  continuous  area  approached 
gates  under  the  control  of  the  railway  com- 
pany and  completely  fenced  round  except  where 
the  main  lines  pass  through.  There  is  a^ceessfrom 
every  part  to  every  other  part,  and  the  whole  is 
closed  at  night  by  the  locking  or  waiching  of  the 
gates  so  that  none  of  the  public  can  enter  without 
permissum. 

Borne  of  the  parts  of  the  premises  might  be  distin" 
guishedfrom  the  others  as  separate  a/reas,  and 
some  might  be  occupied  separately  from  the 
raUwa/y  by  persons  other  than  the  railway 
company;  but  in  order  that  this  should  be 
done,  arrangements  would  ha^e  to  be  made  (2e- 
fining  the  emact  limits  of  occupation  and  user, 
for  as  at  present  laid  out  they  are  only  adapted 
for  the  use  of  the  railway  company  themselves. 

The  arbitraior  was  of  opinion  that  the  respondents 
were  not  bouvid  to  treat  the  several  portions  of 
the  property  as  separate  hereditaments  for  the 
purpose  of  rating. 

B!eld,  that  the  arbitrator  was  right, 

of  ingredients  in  aooordanoe  with  the  demand  of  the 
pnrehaaer,  nnder  a  penalty  not  exceeding  twenty  ponnds. 
[No  peraon  shall  sell  any  oomponnded  drags  except  the 
nme  shall  be  oomponnded  in  aooordanoe  with  the 
demand  of  the  purchaser,  or  with  the  presoriptlon  in 
writing  of  a  registered  medical  practitioner,  or  with  the 
regulations  prescribed  by  the  British  Pharmaooposia 
issoed  by  the  General  Medical  Oonnoil,  or  in  Great 
Britain  with  a  basis  to  be  laid  down  by  the  OonncU  of 
the  Pharmaoentioal  Society  d  Great  Britain,  or  the  Privy 
Council,  or  in  accordance  with  the  provisions  of  the 
Pharmacy  Act  1868,  or  in  Ireland  in  accordance  with  the 
Act  of  the  session  of  the  thirty-third  and  thirty-fonrth 
of  Yiotoria,  chapter  twenty-six,  nnder  a  penalty  not 
exceeding  twenty  pounds."]  In  this  clause  tiie  whole  of 
the  words  in  brackets  were  omitted,  and  after  the  word 
**food"  in  the  earlier  part  of  the  claase  the  words 
**  eompoonded  drug  "  were  introdnoed,  so  that  the  clause 
then  read  as  it  is  now  in  the  Act  in  sect.  7.  While  this 
ohange  was  made  in  clause  7  of  the  Bill  with  regard  to 
oompounded  drugs,  the  corresponding  alteration  was 
not  made  in  snb-seot.  8  of  clause  6,  which  had  previously 
been  amended  by  substituting  the  words  "  as  in  this  Act 
mentioned  "  for  the  words  **  as  hereinafter  deeoribed  " ; 
•0  that  the  words  **  drug  oomponnded  as  in  this  Act 
■eotioned  "  remained  in  tiie  Act,  while  the  provision  in 
■Mt  7  xeferriog  to  compounded  drugs  was  omitted, 
to)  BepovtMt  by  W.  db  B.  HsaBiar.  Btq..  BuTliterat-L«w. 

Mao.  Gas.— Vol.  XIX. 


This  was  a  special  case  stated  for  the  opinion  of 
the  Qneen's  Bench  Division  npon  a  question  of 
law  arising  in  the  coarse  of  arezerenoe. 

The  appellants  apnealed  to  the  Ooarts  of 
Qnarter  Sessions  for  the  West,  East,  and  North 
Ridings  of  the  county  of  York,  and  for  the  city 
of  York,  against  several  rates  npon  property  of 
the  api>ellants  in  the  different  parishes  comprised 
in  the  respondents'  union. 

By  an  order  of  Channell,  J.  made  by  consent  of 
all  parties  on  the  21st  June  18d9  all  these  appeals 
were  referred  to  the  arbitrator  upon  the  terms 
of  an  agreement  entered  into  between  the  afore- 
said appellants  and  respondents,  dated  the  20th 
June  1^9. 

By  the  third  clause  of  that  agreement  it  was 
provided  that  the  arbitrator  should  decide  as  a 
preliminary  point  the  following  among  other 
questions :  (a)  Whether  the  appelGmts  are  entitled 
to  have  the  respective  portions  of  their  under- 
taking specified  and  described  in  the  f>econd 
schedule  to  this  agreement  separately  valued  and 
assessed  in  the  valuation  list  of  the  parish  or 
township  in  which  such  poations  are  respectively 
situate,  and  to  have  the  portions  sepaiatoly  as- 
sessed and  rated  in  and  to  the  ratee  made  for  the 
relief  of  the  poor  in  such  parish  or  township,  and 
whether  the  ratee  or  any  and  which  of  them 
are  bad  in  law  because  any  of  such  portions  is 
or  are  not  so  separately  valued,  assessed,  and 
rated. 

By  the  fifth  danse  it  was  provided  aa  follows : 

The  arbitrator,  after  giving  his  deoinon  upon  snoh 
preliminary  points,  shell  at  the  request  of  either  of  the 
parties  to  this  agreement  and  before  pcooeediag  further 
with  the  said  arbitration,  state  the  said  questions  in  the 
form  of  a  speoial  oase  for  the  opinion  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice. 

Extracte  from  the  rate  books  showing  the 
assessment  of  the  appellant  companv's  property 
in  each  parish  were  produced.  For  the  purposes 
of  this  case  stated  upon  the  preliminary  question 
specified  in  dause  3  (a)  of  the  agreement,  and  set 
out  above,  it  will  be  sufficient  to  refer  to  the 
assessment  in  the  parish  of  6t.  Mary  Bishophill 
Junior.  In  that  parish  the  property  of  the  appel- 
lants is  assessed  and  rated  as  a  whole  at  one  sum 
for  the  gross  and  one  for  the  net  value.  A  copy 
of  such  assessment  to  the  rates  made  in  April  and 
Nov.  1898,  heoM  the  rates  under  appesi,  is  deemed 
to  form  part  of  this  case. 

The  appellante  contended  that  the  respondente 
were  bound  to  assess  the  property  in  the  following 
portions  as  separate  h^editemente:  1.  Line  (» 
railway  (a)  running  line,   (6)  sidingps.     2.  York 

rBsenger  stetion.  3.  Engine  sheds,  south  end. 
Engme  sheds,  Leeman-road.  5.  Oarriage  and 
wagon  shops.  6.  Locomotive  shops.  7.  lixcur- 
sion  platform.  8.  Cattle  dock.  9.  Pumping 
stetion,  Scarborough  Bridge.  10.  Electric  fight 
works.  11.  Coal  yard.  12.  Gk)ods  warehouse. 
13.  Permanent  way  shops.  14  Oil  gas  works. 
15.  Hydraulic  pumping  stetion.  16.  Hotel  and 
refreshment  rooms. 

At  the  hearing  before  the  arbitrator  the 
respondente  admitted  that  they  could  and  would 
put  a  separate  value  on  the  hotel  and  refreshment 
rooms  as  a  separate  item.'  No  question  therefore 
arises  with  regard  to  the  separate  rating  of  the 
hotel  and  refroshment  rooms  except  a  question  of 
coste  which  is  left  to  the  arbitntor  under  the 
agpreement. 

3P 
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Q.6.  DiY.]    North-Eastbbk  Railway  Oompant  (appe.)  v,  Yobk  Unioh  (resps.).    [Q  B.  Drr. 


The  property  in  question  oomprises  the  neater 

?art  of  what  is  known  ^renerally  as  York  Station, 
'he  arbitrator  heard  evidence  as  to  the  nature  and 
use  of  the  different  parts  of  the  property  and  had 
a  view  of  the  whole  of  York  station. 

The  arbitrator  at  the  hearing  found  as  a  fact 
that  the  whole  of  the  premises,  including  the  hotel 
and  refreshment  rooms,  form  one  continuous  area 
approached  by  gates  under  the  sole  control  of  the 
railway  company  and  completely  fenced  round 
except  where  the  main  lines  pass  through.  There 
is  access  from  every  part  to  every  other  part,  and 
the  whole  is  dosed  at  nieht  by  the  locking  or 
watching  of  the  gates  so  tibat  none  of  the  public 
can  enter  without  permission.  There  is  a  vast 
network  of  railway  Imes  comprising  running  lines 
and  sidings.  Some  are  clearly  through  running 
lines,  and  others  are  clearly  sidmgs,  but  wi<£ 
regard  to  a  great  part  of  the  unes  it  would  be  im- 
possible to  say  without  evidence  whether  they 
were  running  lines  or  sidings,  and  it  must  always 
be  a  matter  of  difficulty  and  doubt  to  say  where 
running  lines  end  and  sidings  begin.  The  main 
running  lines,  of  course,  pass  through  the  pas- 
senffer  station  and  under  the  cover  of  the  glided 
roof.  The  engine  sheds,  carria^  and  wagon 
shops,  locomotive  shops,  electric  light  works,  and 
other  parts  of  the  property  described  in  items 
3  to  15  could  be  distingaished  ou  a  plan  or  on  the 
ground  as  separate  areas,  but  they  are  all  served 
by  lines  or  sidings  connected  with  the  rest  of  the 
railway,  and  their  use  is  connected  with  and 
auxiliary  to  the  general  purposes  of  the 
railway  company's  business.  The  carriage 
and  wa^on  shops,  locomotive  shops,  pump- 
ing station,  electric  light  works,  goods  ware- 
houses, oil  gas  works,  and  hydraulic  pumping 
station  might  be  occupied  separately  m>m  the 
railway  and  b^  p^sons  other  than  the  railway 
company,  but  in  order  that  this  should  be  done 
arrangements  would  have  to  be  made  defining 
the  exact  limits  of  the  land  to  be  held  and  the 
rights  to  be  enjoyed  over  the  surrounding  pro- 
perty of  the  appellants,  and  providing  for  right 
of  access  to  each  of  the  portions  of  the  property. 
As  at  present  laid  out  tney  are  only  adapted  for 
use  b^  the  railway  company  themselves.  The 
materials  and  fuel  to  be  used  in  the  different 
works  and  shops  are  placed  on  the  open  ^onnd 
at  the  side  of  the  neighbouring  lines  or  sidings, 
extending  to  a  greater  or  less  distance  accord- 
ing to  the  amount  to  be  stored  from  time  to 
time. 

Such  being  the  facts,  the  arbitrator  was  of 
opinion  that  the  respondents  were  not  bound  to 
treat  the  several  portions  of  the  property  above 
specified  as  separate  hereditaments  for  the  pur- 
poses of  rating.  The  statute  (6  &  7  Will.  4,  c.  96) 
requires  every  rate  te  be  made  upon  an  estimate  of 
the  net  annaal  value  of  the  hereditamente  rated 
thereto.  Any  area  of  land,  however  large,  held 
under  one  title  is  a  hereditament.  Any  part  of 
that  area,  if  dealt  with  separately  from  the  rest, 
is  equally  a  hereditement,  and  he  saw  no  reason 
why  apy  continuous  area  of  land  held  by  one 
occupier  and  under  one  title  and  situate  in  one 
parish  should  not  be  treated  as  one  hereditament 
for  the  purposes  of  rating,  at  least  so  far  as  the 
matter  depends  upon  the  words  of  the  statute.  He 
took  it  for  granted  that  in  arriving  at  the  rateable 
value  of  the  property  in  the  parish  the  valuers 
will  put  a  value  upon  each  of  the  separate  por- 


tions specified  in  the  second  schedule  or  most 
of  them.  But  this  is  not  in  law  necessary,  the 
value  of  the  whole  property  might  be  proved 
against  either  party  by  a  general  admission  or 
agreement. 

Nooe  of  the  cases  referred  to  in  the  argument 
seemed  to  the  arbitrator  to  govern  the  question. 
The  case  of  Ths  Mersey  Docks  v.  Birkenhead 
(L.  Bep  8  Q.  6.  445)  shows  that  if  warehouses 
and  other  premises  occupied  as  part  of  an 
unprofiteble  undertaking  could  be  let  to  otber 
occupiqrs  and  command  a  rent  they  may  be 
rated  as  hereditamente  separate  from  the  vest  of 
the  estete,  but  that  case  is  as  it  seems  to  me  no 
authority  for  saying  that  parte  of  one  undivided 
area  all  held  together  and  profitebly  occupied  for 
the  purposes  of  one  underteking  must  be  rated 
as  separate  hereditemente  because  they  conld 
command  rente  if  let  out  to  other  occupiers. 

All  the  property  in  the  present  case  is  penna- 
nently  set  out  for  occupation  as  a  whole.  He 
therefore  was  of  opinion  (the  question  of  separately 
assessing  the  hotel  and  refreshment  rooms  being 
got  rid  of)  that  the  property  might  properly  be 
rated  as  a  whole. 

The  question  for  the  opinion  of  the  court  ia, 
whether  the  respondente  were  entitied  to  assess 
and  rate  the  whole  of  the  appellante'  property  in 
the  parish  of  St.  Mary  Bishophill  Junior  other 
than  the  hotel  and  refreshment  rooms  in  one 
groaa  sum,  or  whether  they  were  bound  to  sepa- 
rately assess  and  rate  the  respective  portions  of 
such  property  described  above,  or  any  of  snob 
portions. 

B.  Cunningham  Olen  {Balfour  Broume,  Q.G. 
with  him)  for  the  railway  company. — The  whole 
of  the  premises  cannot  be  rated  together  where 
parte  could  be  held  in  separate  occup^^tions.  The 
various  parte  should  be  rated  separately.  If  it 
were  otherwise  a  great  hardship  would  arise,  for 
an  aggrieved  owner  would  have  to  appeal  against 
the  whole  assessment,  although  he  only  disagreed 
with  a  small  item.    He  referred  to 

Paroohial  Assessment  Act  1836  (6  &  7   WilL  4, 

o.  96),  B.  1 ; 
Union  Assessment  Committee  Aot  1862  (25  &  26 

Vict  o.  103),  8.  28. 

Where  for  oertein  purposes  different  things  may 
be  treated  as  one,  u  tnev  are  essentially  oistinot 
and  separate,  they  should  be  rated  separately. 
This  appears  from  the  judgment  of  Cockbom, 
C.J.,  in  Mersey  Docks  and  Harbour  Board  v. 
Liverpool  (26  L.  T.  Bep.  868 ;  L.  Bep.  7  Q.  B. 
643).  In  Mersey  Docks  and  Harbour  Board  v. 
Birkenhead  (29  L.  T.  Bep.  454 ;  L.  Bep.  8  Q.  B. 
445),  it  was  held  that  the  separate  rating  of  items 
was  right,  as  each  subject  was  capable  of  bene- 
ficial occupation.  Flats  all  in  one  building  have 
been  held  to  be  separately  rateable  {Reg.  v.  8t 
Qewge*s  Union,  25  L.  T.  Bep.  696;  L.  Bep.  7 
Q.  B.  90),  and  docks  extending  through  several 
parishes  were  held  rateable  in  each  partionbtf 
parish : 

SculcoaJbes  Union  ▼.  UuU  Docks  Company,  71  L.  T. 
Bep.  642  ;  (1895)  A.  C.  186. 

He  also  referred  to 

Rawlence  v.  HursUy  Union,  37  L.  T.  Bep.  503 ;  3 
Ex.  Div.  44. 

Castle,  Q.G.  {Byde  with  him)  for  the  York 
Union. — If  these  various  parte  were  in  different 
occupations  they  could  be  separately  assessed,  bat 
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the  rating  authority  should  look  at  them  as  they 
are.    He  referred  to 

Stockport   Union  y.    London  and    Norih-Westem 
Railway,  77  L.  T.  Bep.  244 ;  78  L.  T.  Bep.  180. 

The  reasons  givezi  by  the  arbitrator  in  his  findings 
are  right,  and  the  appeal  should  be  dismissed. 

Ohankill,  J. — I  am  of  opinion  that  we  have  to 
answer  the  questions  that  are  put  to  us  in  this 
case  by  saying  that  the  rating  authority,  the  re- 
spondents, were  not  bound  to  separately  assess  and 
rate  the  respective  portions  of  Uie  property  in  this 
schedule,  and  mainly  for  the  reasons  which  the 
learned  arbitrator  has  himself  given  in  the  case, 
and  as  to  which  it  is  not  necessary  to  add  very 
much.    Now,  I  agree  that  it  is  almost  entirely  a 

Suestion  of  fact.  If  you  assume  as  a  fact  that 
be  whole  of  these  things  were  one  hereditament 
it  follows  that  they  womd  be  rated  in  one  lump 
sum,  and  whether  they  are  one  hereditament,  or 
two,  or  three,  or  any  number  seems  to  me  to  be  a 
question  of  fact  subject  only  to  some  few  principles 
which  will  have  to  guide  anybody  who  has  to 
decide  the  fact,  and  which  therefore  may  be  con- 
sidered to  be  questions  of  law.  One  thine  I  think 
is  clear,  namely,  that  the  property  must  be  rated 
according  to  what  it  is  and  not  according  to  what 
it  might  be.  You  may  have  a  thing  which  as  it  is 
is  one  hereditament  but  which  is  quire  capable  of 
being  made  into  two.  Nevertheless,  as  it  is,  it  is 
one.  Take  the  illustration  about  the  field.  Any- 
one who  has  a  twenty-acre  field  may  sell  half  of 
it  and  it  mar  become  two  hereditaments  of  ten 
acres  in  difrerent  occupations.  So  that  the  fact 
that  these  are  capable  of  being  made  separate 
hereditaments  does  not  signify  at  all  if  they  are 
not.  As  to  most  of  them,  at  any  rate,  the  arbi- 
trator has  found  the  facts  so  as  to  show  that  as 
they  are  at  present  .they  are  one.  They  might 
with  some  slight  alteration  be  made  into  separate 
hereditaments,  but  as  tbey  are  they  are  one. 
Assuming  that  to  be  a  coriect  statement  of  the 
facts,  then  they  are  one  for  rating  purposes.  Now, 
as  far  as  I  know,  the  only  exception  to  the  state- 
ment that  if  it  is  one  hereditament  it  must  be 
rated  in  one  lump  sum  is  that  there  are  cases  where 
the  entire  thing  is  unprofitable,  in  which  case  you 
may  take  out  part  of  that  which  otherwise  would 
be  one  for  the  purpose  of  rating  it  separately. 
That  seems  to  be  shown  by  the  case  of  Mersey 
Docks  and  Harbour  Board  v.  Overseers  of  Birken- 
head, and  I  think  that  is  rather  saying  that 
there  are  some  cases  in  which  you  may  take  out 
part  of  what  otherwise  would  be  one  whole  and 
rate  that  separately  rather  than  as  saying  that 
you  can  always  divide  up  one  thing  into  its  con- 
stituent parts,  which  I  think  you  cannot.  I 
think  that  is  all  that  it  is  necessary  to  add  to 
what  the  learned  arbitrator  has  stated  in  his 
decision,  and  I  think,  therefore,  thas  treating  it 
as  I  do,  that  as  the  only  Question  remaining  for  us 
is  with  reference  to  the  nrst  fifteen  items  and  not 
the  hotel  and  refreshment  rooms,  the  respondents 
were  not  bound  to  rate  them  separately.  If  we 
had  had  to  decide  about  the  hotel  and  refreshment 
rooms  I  think  it  would  have  been  a  matter  of  much 
greater  difficulty.  Whether  it  would  have  been 
anything  but  a  question  of  fact  I  do  not  know,  I 
onJy  know  it  is  a  question  of  fact  as  to  which  I 
myself  should  have  found  as  a  question  of  fact 
tliat  the  hotel  aud  the  remainder  of  the  railway 
station  are  two  different  hereditaments.  Whether 


they  are  so  in  law  it  is  not  necessary  for  us  to 
decide  considering  the  form  in  which  the  case  is 
stated  and  the  tmns  found.  As  a  matter  of  fact 
I  say  that  I  should  have  found  those  as  separate, 
and  one  partiy  would  be  influenced  by  the  fact 
that  those  are  used,  as  it  seems  to  me,  for  an 
altogether  different  purpose,  like  a  man  occupying 
in  ract  two  shops  in  one  of  which  he  carries 
on  one  business  and  in  the  other  another.  I 
should  have  found  those  separate  myself,  but 
I  think  I  should  have  found  it  as  a  matter  of 
fact  and  not  of  law.  Anyhow,  it  is  not  neoeHsary 
for  us  to  give  a  definite  opinion  upon  that  having 
regard  to  the  way  in  which  the  case  is  stated. 
BucKNiLL,  J. — ^I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors  :   for  the  appellants,  A.  Ka^e  Butter- 
worth ;  for  the  respondents.  Ford  and  Warren. 


Jan.  20  and  Feb.  14, 1900. 
(Before  Ohankill  and  Bucknill,  JJ.) 

Fabkham  Flint  Compant  (apps.)  v.  Fabnhah 

Union  (resps.).  (a) 

Bating — Oravel  pits — Exhaustion  of  parts — Diffe- 
rent agreemenis — Basis  for  rating. 

The  F.  F.  Co.,  the  appellants,  whose  business  is 
that  of  gravel  and  sand  merchants,  entered  into 
three  agreements,  amongst  others,  with  the  owner 
of  a  bed  of  gravel,  which  were  dated  the  2Mh 
June  1897  and  the  \hth  April  and  the  14ith  Nov. 
1898  respectively,  by  which  they  bought  of  him  the 
gravel  in  three  separateplots  of  ground  which  were 
marked  out  for  the  purpose.  By  the  agreement 
of  the  2^h  June  1897  tne  gravel  in  one  acre  and 
a  half  was  sold  to  the  company,  the  price  being 
150Z.  and  the  period  of  possession  one  year  and 
a  half,  but  in  the  other  two  agreements  the  plots 
of  land  were  one  acre  ea>ch  and  the  price  for 
each  was  150Z.,  the  period  of  possession  being  one 
year  from  the  date  of  the  respective  agreements. 
The  poor-rate  which  was  the  subject  of  this 
appeal  w<m  made  on  the  Sth  Dec.  1898.  At  that 
ttms  the  company  was  in  rateable  occupation  of 
the  three  plots,  but  in  March  1898  they  had 
exhausted  all  the  gravel  from  the  acre  and  a  halj 
which  they  bought  on  the  2Alh  June,  1897,  and 
on  the  \st  Sept.  they  had  exhausted  all  the 
gravel  bouaht  on  the  16th  April  1898.  Those 
two  and  a  tialf  acres  were  at  the  time  of  making 
the  rate,  used  as  storage  places  for  gravel  in 
connection  with  other  lands  occupied  by  the  com- 

fany.  The  gravel  bought  by  the  company  on  the 
4ith  Nov.  1898,  was  being  worked  by  them  on 
the  Sth  Dec.  1898. 

On  these  fa/cts,  the  Court  of  Quarter  Sessions  held 
that  the  annual  value  of  the  three  and  a  half 
acres  at  the  time  of  the  making  of  the  rate  ought 
to  be  taken  at  the  amount  of  rent  or  royalty  at 
which  the  same  could  then  be  reasonably  expected 
to  be  let  on  a  yearly  tenancy,  regard  being  had 
to  the  value  of  the  gravel  in  tne  unexhausted 
acre,  added  to  the  value  of  the  two  and  a  half 
a,eres  which  were  exhausted  of  gravel,  but  were 
used  for  storage  purposes  only. 

Held  {per  Channeu,  J,)  that  the  quarter  sessions 
were  wrong,  and  that  on  the  authority  of  Beg. 
V.  Whaddon  (32  L.  T.  Bep.  633  ,•  L.   Bep.    10 

(«)  BeporteA  hj  W.  pi  Bp  B«bbi«t,  Siq..  B^rlst^r-^t-l^kiv, 
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Q,  B,  230)  the  appeUanU  mutt  he  rated  for  ihe 
three  and  a  half  aoree,  treated  ae  one  occupation 
on  the  gravel  pit  value  of  at  leaet  two  acres,  a$ 
they  were   toorkina  both  during   the  preceding 
year  and  up  to  ana  at  the  date  of  the  rate,  eofar 
ae  appeare,  at  the  rate  of  two  acres  of  gravel 
per  annum. 
Per  BuckniU,  J, :  That  the  quarter  sessions  were 
right,  as  they  had  proceeded  on  the  authority  of 
Bex  V,  Bedworth  (Ji  Sast,  387)  as  treating  the 
two  and  a  half  acres  of  valueless  for  the  purpose 
for  which  they  were  acquired,  and  that  they 
could  only  he   assessed  at  the  actual  value  of 
their  ooaupaJtion  at  the  time  of  the  maiking  the 
rate. 

0a8B  Btnfced  bj  the  Qaarier  Sessiona  for  the 
oounty  of  Sarrey  upon  an  appeal  againet  a  deci- 
sion A  special  sessions  oonfLrming  a  rate,  in  which 
rate  the  appellants  were  rated  as  the  occupiers  of 
a  certain  gravel  pit. 

The  appellanta  carry  on  business  as  grarel  and 
sand  merchants,  and  for  the  purposes  of  their 
business  from  time  to  time  enter  into  agreements 
with  the  owners  of  land  for  the  purchase  of  gravel 
therein.  By  such  agreements  full  right  of  entry 
upon  such  land  is  given  for  the  purpose  of  digging 
for  and  carrying  uie  gravel  away.  The  appellants, 
having  dug  and  removed  the  gravel,  level  the 
g^und  from  which  the  gravel  nas  been  taken, 
replace  the  top  sod,  and  restore  the  land  to  the 
owner. 

For  some  time  prior  to  tbe  malring  of  the  rate 
appealed  against,  the  appellants  had  been  in  the 
habit  of  entering  into  such  agreements  with  the 
Bev.  John  Mar^  Ward  in  respect  of  portions  of 
a  certain  field  or  indosure  of  land  belonging  to 
him  and  known  as  Ward's  pit^  each  plot  of  land 
containing  gravel  being  the  subject  of  a  separate 
agreement.  Upon  an  agreement  beins  entered 
into  for  the  sale  to  the  appellants  k>y  John 
Martyr  Ward  of  the  gravel  under  any  plot  of 
land,  the  extent  of  land  to  which  such  agree- 
ment related  was  marked  out  by  stumps,  and  the 
exclusive  occupation  of  so  much  of  tne  land  as 
was  marked  out  was  handed  over  to  the  appel- 
lants on  signature  of  the  agreement.  The  work 
of  digging  £>r  gravel  was  then  commenced  bv  the 
appeUanto.  The  land  from  which  the  gravel  was 
actually  being  extracted  was  constant^  shifting 
as  the  work  progressed,  and  when  the  gravel  in 
any  portion  of  the  land  was  exhausted,  such 
portion  of  the  land  would  be  used  as  a  store  for 
gravel  not  yet  sold  and  removed.  Upon  the 
expiration  of  the  period  allowed  by  any  agree- 
ment between  the  appellants  and  John  ld£rtyr 
Ward,  tibe  portion  ox  the  land  from  which  gravel 
had  been  dug  was  made  level  with  the  rest  of  the 
land,  and  the  whole  of  the  land  comprised  in  the 
agreement  was  restored  to  John  Martyr  Wurd. 

The  appellant  purchased  g^vel  from  John 
Martyr  Ward  on  the  following  dates  and  in  the 
following  quantities,  viz. :  On  tne  14th  Mny  1897, 
one  acre ;  on  the  24th  June  1897,  one  acre  and  a 
half ;  on  the  15th  April  1898,  one  acre ;  on  the 
14th  Nov.  1898,  one  acre ;  and  on  the  2l8t  March 
1899,  one  acre. 

The  agreements  for  the  sale  of  the  gpravel  were 
in  writi^,  and  a  copy  of  the  agreement  dated  the 
14th  Nov.  1898,  being  the  last  agpreement  entered 
into  before  the  making  of  the  rate,  ia  annexed  to 
and  forms  part  of  tms  case.    The  other  agree-  I 


ments  were  similar  in  form,  and  the  same  sum 
was  to  be  paid  by  the  appellants  thereunder,  save 
that  under  the  agreement  entered  into  before  the 
14th  Nov.  1898  the  appellants  were  bound  to  pay 
ovlj  two  guineas  towards  the  costs  of  the  vendor's 
sobcitors,  and  under  the  affreement  dated  the 
24th  June  1897  the  price  paid  for  the  gravel  sold 
thereunder  and  the  right  to  dig  for,  get,  and 
carry  away  the  same  was  150Z.  only,  the  gravel 
sold  under  that  agreement  being  less  varaable 
than  the  grarel  wia  under  the  o^er  agreement*, 
while  the  period  of  one  year  and  a  half  was 
allowed  for  th^  extraction  of  the  graveL  The 
court  is  to  be  at  liberty  to  refer  to  all  such  agree- 
ments if  thought  necessaiy. 

At  the  date  of  the  rate  the  appellants  were  in 
rateable  occupation  of  three  and  a  half  acres  of 
land.  In  two  and  a  half  of  the  three  and  a  half 
acres  (being  the  lands  referred  to  in  the  agree- 
ments of  &e  24th  June  1897  and  the  15th  April 
1898)  the  gravel  was  exhausted,  the  gravel  com- 
prised in  the  agreement  of  the  24th  June  1897 
having  been  exhausted  in  March  1898,  and  the 
gravel  comprised  in  the  agreement  of  the  15th 
April  1^8  having  been  exhausted  on  the  Ist 
Sept.  1898.  The  two  and  a  half  acres,  however, 
continued  to  be  in  the  occupation  of  the  appel- 
lants and  were  used  by  tbem  for  the  purpose  of 
storing  gravel  already  dug.  In  the  remaining 
one  acre  (being  the  land  comprised  in  tbe  agree- 
ment of  the  14th  Nov.  1898)  the  gravel  was  in 
process  of  being  got. 

The  appellants  were  rated  in  respect  of  the 
land  at  4202.  g^ross  estimated  rental  and  4002. 
rateable  value. 

The  appellants  contended  that  they  were  rate- 
able in  respect  of  the  land  in  their  occupation  at  the 
date  of  the  rate  appealed  against.  That  the  value 
of  such  occupation,  so  far  as  the  unexhausted 
land  was  concerned,  was  to  be  ascertained  from 
the  consideration  paid  by  the  appellants  for  the 
occupation  of  such  land  under  the  agreement 
relatmg  thereto  in  force  at  the  date  of  the  rate, 
including  as  part  of  such  consideration  the  cost 
of  making  good  the  land  occupied  thereunder 
upon  the  expiration  of  the  terms  thereby  created. 
That  the  valae  of  such  occup:4tion,  so  lar  as  tiie 
exhausted  land  was  concerned,  was  to  be  ascer- 
tained upon  the  basis  of  what  such  land  would  let 
for  occupation  as  storing  ground  in  connection 
with  the  other  landa  occupied  by  the  appellants. 
That  if  the  value  of  the  appellants'  oooupation 
was  not  to  be  BO  aacertained  it  waa  to  be  ascer- 
tained from  the  value  of  the  gravel  in  the  unex- 
hauated  land  then  in  their  occupation  added  to 
the  values  of  ao  much  of  the  exhausted  land 
(then  in  their  occupation)  as  was  used  by  tliem 
for  storage  purposes. 

The  respondents  contend  that  the  proper  way 
to  ascertain  the  rateable  value  of  the  lEuid  waa  to 
aacertain  the  output  of  gpravel  dug  during  the 
year  immediately  precediog  the  making  of  the 
rate  appealed  against  from  so  much  oi  Ward*s 

Sit  as  nad  been  in  their  occupation  at  any  time 
uring  such  year,  and  to  assess  the  rateable  value 
of  the  gravel  pit  at  a  sum  based  upon  the  total 
royalty  which  (having  reg^d  to  the  market  value 
of  gpravel  during  the  vear  in  the  neighbourhood) 
the  appellanta  would  nave  paid  to  t£e  ownera  of 
the  laind,  if  instead  of  buving  the  gravel  they  had 
agreed  to  dig  and  work  the  g^vel  on  payment  of 
a  royalty  on  each  yard  of   gravel  dug,  which 
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method  of  payment  was  admittedly  frequently 
adoT^ted  in  the  neighbourhood,  and  that  his 
metnod  of  oalculati^  the  rateable  value  was 
eorreot  in  point  of  law. 

Altematiyely  the  respondents  contended  the 
appellants  were  in  oooupation  of  more  than  two 
aoree  of  land ;  that,  haying  regard  to  the  burden 
of  the  oovenant  to  leyel  the  su3aoe  of  the  ground 
and  replaoe  the  surface  soil  after  removing  the 
gravel  (which  work  it  was  found  would  cost  about 
40Z.  an  acre)  the  appellants  had  in  effect  paid  or 
agreed  to  pay  about  220Z.  per  acre  for  the  right 
to  occupy  the  land  for  one  year  with  liberty  to 
dig  the  gpiivel  therein ;  that  the  sum  of  2202.  was 
equivalent  to  an  annual  rent  for  the  land  paid  bv  a 
tenant  who  had  liberty  to  dig  gravel  therem; 
that  the  appeUants  as  occupiers  of  the  land  must 
be  rated  at  the  full  annual  value  thereof  during 
the  whole  period  of  their  oooupation,  although 
during  part  of  that  period  a  portion  of  the  land 
was  available  only  for  the  purpose  of  storing 
gravel;  that  the  aeoision  of  the  Queen's  BencB 
in  Beg.  v.  Whaddon  (32  L.  T.  Bep.  633 ;  L.  Bep. 
10  Q.  B.  230)  showed  that  the  appellants  should 
be  rated  during  the  whole  of  their  occupation  of 
the  land  under  the  written  agreements  at  the 
value  thereof  as  enhanced  by  the  right  to  dig 
gpravel  thereon;  and  that  if  the  principle  <9 
valuation  herein  stated  was  correct  in  law,  the 
assessment  appealed  against  was  supported  in 
fact. 

The  quarter  sessions  held  that  the  first  con- 
tention of  the  respondents  was  wrong  in  law,  but 
that  if  it  were  permissible  to  adopt  the  method 
of  calculation  therein  set  forth,  the  assessment 
i^pealed  against  would  be  correct.  They  further 
held  that  the  second  contention  of  the  respondents 
was  wrong  in  law,  and  that  the  anunal  value  of 
the  land  in  the  appellants'  occupation  at  the  date 
of  the  making  of  the  rate  ought  to  be  taken  at 
the  amount  of  rent  or  royalty  at  which  the  same 
could  then  be  reasonably  expected  to  be  let  to  a 
tenant  for  one  year,  regard  being  had  to  the  value 
of  the  gravel  in  the  said  unexhausted  acre  of  land 
added  to  the  value  of  the  exhausted  two  and  a 
half  acres  of  land  for  storage  purposes,  and  on 
this  principle  thev  found  as  a  fact  that  the  amount 
at  which  the  land  could  reasonably  be  expected  to 
be  so  let  was  2522.,  and  they  accordingly  fixed  the 
gross  estimated  rental  of  the  lands  at  2522.,  and 
the  rateable  value  thereof  at  2422.,  and  allowed 
the  appeal,  and  ordered  the  assessments  of  the 
appellants'  land  and  the  rate  to  be  reduced 
accordingly. 

The  question  for  the  opinion  of  the  court  is 
whether  or  not  the  quarter  sessions  were  right  in 
thesr  determination.  If  the  court  should  oe  of 
opinion  that  the  order  of  quarter  sessions  is 
oorrect  it  is  to  stand.  If  the  court  should  be  of 
the  contrary  opinion  then  the  order  of  quarter 
sessions  is  to  be  quashed,  and  the  court  is  to 
make  such  order  herein  as  the  court  shall  think 
fit. 
The  agreement  referred  to  in  the  above  case  was 
f oUows : 


Am  agxeement  made  the  14th  day  of  November  1898 
batweea  the  Beverend  John  Martyr  Ward,  of  Greaaen- 
ball  Bectory,  Eaat  Dereham,  in  the  oonnty  of  Norfolk, 
deck  in  holy  ordera  (hereinafter  called  the  vendor),  of  the 
one  part  and  the  Famham  Flint,  Gravel,  and  Sand  Com- 
paaj  Limited  (hereinafter  caUed  the  comiMmy)  of  the 
otherpayt;    Whwaaa,  lOie  vendor  is  the  owner  of  the- 


pieoe  of  land  hereinafter  deaoxibed,  under  wbioh  there  ia 
a  bed  of  gravel,  and  the  company  haa  reqneated  the 
vendor  to  aell  aooh  gravel  to  the  company,  which  the 
vendor  haa  agreed  to  do  in  manner  hereinafter  appear- 
ing.   Now,  it  ia  hereby  agreed  aa  foUowa :  The  vendor 
shall  aell  and  the  company  ahall  porchaae  all  that  the 
gravel  now  in  and  npon  all  that  piece  of  land  aa  now 
meaanred  off  and  stomped  oat,  oontaining  one   acre, 
aitoate   in  a  field   at  the   top   of  Qravel-hill,  in  the 
parish  of  Farnham  Hnral,  in  the  connty  of  Snrrey,  at 
the  price  of  1751.,  to  be  paid  to  the  vendor  by  the  com- 
pany before  the  signing  hereof.    The  company  ahall 
remove  the  gravel  from  the  said  pieoe  of  land  within  one 
year  from  the  date  hereof,  and  ahall  at  that  time  give 
np  vacant  poeaesaion  of  the  said  land  to  the  vendor,  and 
any  gravel  not  removed  within  the  time  aforesaid  ahall 
be  tibe  abaolate  property  of  the  vendor,  and  the  com- 
pany shall  not  be  entitled  to  any  compensation  in  respect 
thereof,  notwithstanding  that  the  said  gravel  may  have 
been  paid  for  by  them.    The  company  ahall  have  fall 
and  free  ingreas,  egreaa,  and  regress  daring  snoh  period 
aa  aforesaid  on  and  over  the  aaid  land,  and  alao  over 
the   adjoining  land  of  the  vendor  by  one  defined  way 
to  be  agreed  on  by  the  vendor  and  the  company,  and 
on  their  faUnre  to  agree  the  same  to  be  settled  by  arbi- 
tration  between   the   parties   in  the  osaal  way.    And 
also  fall  and  free  liberty  daring  saoh  period  aa  afore- 
said to  dig,  make,  and  ase  saoh  pita  in  the  aaid  land 
aa  may  be  foand  neoeasary  for  the  parpose  of  digging, 
getting,  and  removing  the  gravel  aa  hereinbefore  men- 
tioned.   And  alao  will  daly  and  panotaally  pay  all  rates, 
tazea,  and  other  oatgoinga.  Parliamentary  or  otherwiae, 
payable  in  respect  of  the  said  land  and  the  materials 
taken  therefrom,  and  whether  charged  upon  the  landlord 
or  tenant  in  respect  of  the  aame.     The  company  ahall  at 
their  own  expense,  prior  to  the  expiration  of  one  year 
from  the  date  hereof,  level  the  groand  from  which  the 
gravel  shall  have  been  taken  oat,  and  replaoe  the  whole  of 
the  surface  soil  removed  therefrom,  and  will  so  deliver 
ap  the  same  anto  the  vendor.    The  company  shall  on  no 
account  extract  gravel  or  in  any  way  interfere  with  the 
earth  within  8ft.  Sin.  from  the  foot  of  the  bank  contain- 
ing the  belt  of  trees  adjoining  the  field  belonging  to  Mr. 
John  Knight,  known  as  "  Mavips,''  which  land  within 
the  distance  above  mentioned  is  not  included  in  the 
above  measurement  of  one  acre.    The  company  ahall 
alao  make  a  batter  or  doping  surface  from  the  land 
included  in  such  8ft.  Sin.  to  the  level  of  the  gravel  pit 
where  the  gravel  has  been  extracted,  such  batter  to 
extend  for  a  distance  of  6ft.    Provided  alwaya  that  if 
there  shall  be  a  breach  or  non-performance  of  any  of  the 
agreements  or  conditions  herein  contained,  or  if  any 
winding-up  order,  voluntary  or  compulsory  shall  be  made 
in  respect  of  the  company,  then  and  in  either  of  the  said 
oases  it  shall  be  lawful  for  the  vendor  at  any  time  there- 
after to  determine  this  agreement  and  repossess  himself 
of  the  premises  aforesaid,  and  also  of  all  gravel  not 
removed  therefoom,  whether  the  same  shall  have  been 
dug  by  the  company  or  not,  free  from  all  claims  and 
demands  by  the  company,  but  without  prejudice  to  any 
remedy  of  the  vendor  in  reapect  of  any  breach  of  the 
above  atipulationa  and  agreementa.    The  company  ahaU 
pay  to  the  vendor  the  sum  of  five  pounds  in  part  pa(y- 
ment  of  his  coats  incurred  and  to  be  incurred  in  and 
about  the  sale  of  the  said  gravel  and  the  preparation 
and  completion  of  this  agreement.    In  witneaa  whereof 
the  vendor  and  two  of  the  directors  on  behalf  of  the  aaid 
company  have  hereinto  aet  their  handa  the  day  and  year 
first  above  written. 

Marshall,  Q.O.  (Ryde  with  htm)  for  the  uskm. 
— ^I  submit  that  the  whole  matter  is  concluded  by 
sect.  1  of  the  Parochial  Assessment  Act  1836 
(6  &  7  Will.  4,  c.  96).  In  B&g,  v.  Overseers  ^ 
Whaddon  (32  L.  T.  Rep.  633;  L.  Bep.  10  Q.  B. 
230)  it  was  held  that  the  company  was  rateable  in 
each  quarterly  rate  upon  ten  acres  of  land  at  the 
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enhanoed  value  although  the  occupation  was  a 
shifting  one,  and  although  the  company  never  at 
one  time  was  in  the  profitable  occupation  of  more 
than  three  and  a  half  acres.  In  Beg.  ▼.  Everist  (10 
Q.  B.  178)  in  the  case  of  a  brickfield  it  was  held 
that  a  fixed  sum  paid  for  occupation  and  royalty 
constituted  the  rent,  but  that  the  court  coula  not 
determine  the  amount  which,  at  the  time  of 
making  the  rate,  a  tenant  about  to  take  a  lease 
might  reasonably  be  expected  to  pay.  He  also 
referred  to 

Beg,  T.  Ahney  Park  Cemetery  Convpany,  29  L.  T. 
Bep.  174;  L.  Bep.  8  Q.  B.  515  ; 

Hoyle  and  Jackson  ▼.  OldJuim  Auessment  Com- 
mittee, 70  L.  T.  Bep.  741 ;  (1894)  2  Q.  B.  372. 

In  Bex  Y.  Hull  Dock  Company  (5  M.  &  S.  384) 
it  was  held  that  the  company  were  rateable  in 
respect  of  duties  altboueh  repairs  exceeded  those 
duties  during  the  period  for  which  the  rate  was 
made. 

B,  Cunningham  Olen  for^the  company. — The 
quarter  sessions  were  right.     He  referred  to 

The  Union  AeaeBiment  Oommittee  Aot  1862  (25  A  26 

Viot.  0. 108),  8.  5  ; 
Beg.  ▼.  Westhrook,  10  Q.  B.  178. 

Marshall,  Q.O.  in  reply. 

Ghannbll,  J. — This  was  a  special  case  stated 
by  the  quarter  sessions  for  Surrey  on  an  appeal  to 
them  against  a  rate  made  on  the  appeUants  in 
respect  of  their  occupation  of  a  gpraTcl  pit.  The 
appellants  were  rated  at  420Z.  gross  and  400Z. 
rateable  value,  and  they  appeiued  to  quarter 
sessions  on  the  ground  mainly  that  they '  were 
over  assessed.  The  quarter  sessions  allowed  the 
appeal  and  reduced  the  rate  to  252Z.  and  242^ 
rateable  value  sabject  to  the  special  case.  The 
question  for  us  is  whether  the  quarter  sessions 
proceeded  on  the  right  principle.  The  appellants 
were,  on  the  date  when  the  rate  was  made,  in 
actual  occupation  of  three  and  a  half  acres  of 
land,  but  the  gravel  in  t  «vo  and  a  half  acres  had 
prior  to  the  making  of  the  rate  (but  within  a  year 
before)  been  exhausted  by  the  appellants'  working, 
and  there  was  gravel  remaining  only  under  one 
acre  out  of  the  three  and  a  half  which  they  occu- 
pied. The  quarter  sessions  have  treated  the 
properties  in  the  appellants*  occupation  separately 
and  have  rated  the  one  acre  at  what  may  be  called 
gravel  pit  value,  and  the  two  and  a  half  acres  at  its 
value  only  for  purposes  of  storing  gravel  already 
dug,  for  which  purpose  it  was  in  fact  being  used 
at  the  date  of  the  rate.  We  have  to  consider 
whether  the  quarter  sessions  were  right  to 
take  the  plots  separately,  and  also  whether  if 
that  is  right  they  proceeded  on  the  right 
principle  in  arriving  at  the  gravel  pit  value  for 
rating  purposes  of  the  one  acre.  The  appellants 
take  the  land  from  the  landowner  from  time  to 
time  in  small  plots,  usually  of  one  acre  at  a  time. 
They  buy  the  gravel  under  the  plot,  or,  rather,  so 
much  of  the  gravel  under  it  as  they  can  get  in  a 
limited  time  (usually  a  year),  pay  a  lump  sum 
(usually  175Z.)  for  the  gravel,  and  also  pay  for 
levelling  the  land  at  the  end  of  the  year  or  other 
period  for  which  they  take  the  plot,  which  level- 
ling costs  about  401.  per  acre.  They  also  pay 
some  sums  for  costs.  Under  one  agreement 
— that  of  June  1897 — ^they  paid  less  than  under 
the  o*^her  agreements,  apparently  because  the 
bed  of  gravel  in  that  plot  was  either  less  deep  or 
not  so  good  in  quality  as  the  g^vel  under  the 


other  plots.  They  have  no  contract  with  the 
landowner  whereby  he  is  bound  to  sell  tiiem 
gpravel  under  other  land  when  the  plots  they  hold 
are  exhaasted,  but,  in  fact,  he  has  other  land 
adjoining  under  which  there  is  gpiivel,  and  he 
had  prior  to  the  rate  in  question  been  in  the 
habit  of  making  successive  agreements  with  them, 
and  he  has  continued  to  £>  so  since  the  rate. 
Now,  as  a  general  rule,  property  is  rated  at  its 
existing  vuue  at  the  time  of  the  making 
of  the  rate.  You  have  to  find  what  the 
hypothetical  tenant  from  year  to  year  might  he 
expected  to  give  for  the  hereditament  in  its  state 
at  that  time.  If,  therefore,  the  srravel  had  prior 
to  this  rate  been  taken  from  the  two  and  a  half 
acres  in  some  way  other  than  by  the  user  of  the 
land  in  respect  of  which  the  rate  has  to  be 
imposed,  I  think  the  quarter  sessions  here  would 
have  been  right  in  rating  the  two  and  a  half 
acres  at  storage  value  only ;  the  case  would  then 
have  been  the  same  as  buildings  on  a  propeHy 
being  burnt  down  shortly  before  the  rate,  and  the 
rate  would  be  then  on  the  value  of  the  land  with- 
out the  buildings.  But  I  am  of  opinion  that 
where  the  rateable  user  itself  carries  the  diminu- 
tion of  value  the  rule  is  not  quite  so  simple.  The 
rule  then  is,  I  think,  that  any  partial  exhaastion 
of  the  subject-matter,  so  long  as  the  special  user 
continues,  in  no  way  affects  the  rateable  value, 
and  that  it  is  only  when  the  special  user  ceases, 
by  reason  of  the  complete  exhaustion  of  the 
subject-matter  or  otherwise,  that  the  rateable 
value  is  affected.  It  then,  of  course,  ceases 
altogether.  The  cases  which  throw  most  light  on 
the  mode  of  rating  such  properties  are  Meg.  v. 
Westhrook  and  Beg.  v.  Everist  (reported  together 
in  10  Q.  B.  178),  Beg.  v.  Ahney  Park  (29  L  T. 
Bep.  174 ;  L.  Bep.  8  Q.  B.  55),  and  Beg.  v. 
Whaddon  (32  L.  T.  Bep.  633;  L.  Bep.  10 
Q.  B.  230).  The  rating  of  such  properties 
without  allowing  for  a  renewal  fund  is  some- 
what anomalous;  but  it  is  clearly  established 
by  Beg.  v.  Westbrook  that  they  are  to  he 
so  rated,  and,  indeed,  it  is  obvious  that  any 
allowance  to  keep  the  property  in  a  state  to  com- 
mand the  rent  would  in  these  cases  absorb  the 
whole  rateable  value  arising  from  the  special  nse 
of  the  property.  If  the  exhaustion  of  the  materi&l 
by  the  working,  in  respect  of  which  the  rate  is 
imposed,  is  to  be  taken  into  account  in  the  same 
way  as  an  alteration  in  the  value  of  the  property 
caused  in  another  way,  the  rateable  value  of  the 
hereditament  must  vary  from  day  to  day  and  be 
continually  diminishing.  That,  I  think,  cannot 
be.  The  value  of  the  hereditament  for  rating 
pui*poses  depends,  not  on  the  quantity  of  the 
material — in  this  case  gravel — remaining  on  the 
property  to  be  worked,  out  on  the  amount  of  the 
profitable  working  which  is  going  on  at  the  time 
of  the  rate.  In  this  case  it  is  all-important  to 
remember  that  the  value  for  rating  purposes 
depends  on  the  value  of  the  occupation,  and  not 
on  the  value  of  the  corpus  of  the  property  occn- 

Sied.  The  latter  in  these  cases  is  constantly 
iminishing,  but  the  former  is,  or  may  be,  constant, 
until  at  last  it  ceases  altogether  by  the  exhaustion 
of  the  corpus.  To  rate  such  properties  you  first 
have  to  find  the  amount  or  rate  of  worlong,  and 
then  find  how  much  a  hypothetical  tenant  from 
year  to  year  would  give  bv  the  year  for  the 
rights  to  work  at  that  rate.  It  may  be  that  there 
is  not  enough  gravel  remaining  for  anyone  io 
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work  for  a  whole  year,  but  that  is  quite  imma- 
teriaL  The  problem  is  to  find  the  value  for  a 
year  of  that  enjoyment  of  the  property  which 
the  occupier  is  in  fact  having  at  the  date  of  the 
rate,  irrespective  of  the  question  whether  that 
enjoyment  by  the  occupier  can  or  cannot  continue 
for  a  year.  The  cat>e  nearest  to  this,  and,  I 
think,  completely  in  point,  is  Beg.  v.  Whaddan 
— a  case  as  to  ooprohtes.  There  the  appellants 
were  in  occupation  of  ten  acres  of  land,  of  which 
three  and  a  half  were  at  the  date  of  the  rate  being 
actually  worked  for  coprolites,  and  six  and  a  half 
acres,  though  still  in  their  occupation,  had  been 
exhausted.  So  far,  the  facts  are  the  same  as  in 
the  present  case,  but  in  that  case  the  occupier 
had  a  contract  with  the  landowner  wherebv  he 
was  entitled  to  have  other  land  as  required  from 
time  to  time  in  substitution  for  that  he  had 
worked  out;  so  that  he  was  continuously  in  occu- 
pation of  ten  acres,  though  of  a  different  ten  acres, 
and  in  each  year  he  worked  out  ten  acres  though 
he  had  only  three  and  a  half  acres  in  working  at 
one  time.  He  also  contracted  to  pay  the  land- 
owner a  dead  rent  of  lOOOZ.  per  annum,  which 
was  a  little  less  in  fact  than  his  average  payment 
for  royalties  on  the  ten  acres  worked.  It  was 
there  held  by  the  majority  of  the  court  that  the 
appellants  were  rateable  for  the  whole  ten  acres 
at  coprolite  value  and  not  merely  for  three  and  a 
half  acres  at  coprolite  value  and  for  the 
remainder  at  storage  value.  The  argument  of 
cotinsel  for  the  appellants  there  was  precisely  that 
of  the  appellants  counsel  here,  and  their  view 
was  adopted  and  developed  by  the  dissenting 
judge,  Gockburn,  G.J.,  but  it  was  not  adopted 
by  Mellor,  Lush,  and  Archibald,  JJ.,  who 
formed  the  majority.  I  think  this  case  is  an 
authority  in  point  in  the  present,  and  that  it  is 
not  distinguishable  by  reason  of  the  two  points 
of  difference  in  the  facts  which  I  have  mentioned. 
The  dead  rent  cannot,  I  think,  affect  the  question. 
It  goes  only  to  assist  in  arriving  at  the  figures  of 
the  annual  value,  but  it  cannot  affect  the  prin- 
ciple. In  the  judgment  of  the  majority  the  fact 
that  tibe  appellants'  occupation  was  a  continuous 
one  was,  of  course,  referred  to,  but  the  judges 
oUd  not  rely  on  the  fact  that  the  appellants  ha^  a 
contract  for  the  future  digpng,  nor  would  that 
fact  really  be  an  element  in  the  value  of  the 
occupation  for  rating  purposes.  The  value  for 
rating  purposes  of  a  hereditament  does  not 
depend  upon  the  length  of  tenure  of  the  actual 
oocapying  tenant,  k.  man  is  rated  the  same 
whetner  nis  lease  has  many  years  or  only  a  few 
days  to  run.  The  hypothatical  tenant  is  not  to 
be  assumed  to  take  for  the  next  year  after  the 
rate  the  rights  which  the  actual  tenant  has  for 
that  next  year,  but  he  is  assumed  to  take  as 
tenant  from  year  to  year  the  occupation  (together, 
of  course,  with  the  rights  of  user  of  the  land 
which  the  occupation  carries  with  it),  which  the 
actual  tenant  has  at  the  date  of  the  rate,  whether 
that  occupation  or  those  rights  are  to  continue 
for  a  year  or  for  more  or  less  than  a  year.  If 
any  particular  year  is  to  be  taken  for  the  hypo- 
thetical tenancy,  it  is  in  6aaes  of  this  class  the 
year  preceding  the  rate  and  not  the  year  after. 
In  Bea.  v.  Ahney  Park  (L.  Rep.  8  Q.  B.  at  p.  519) 
Blackburn  J.  is  reported  as  saying  "  the  Legisla- 
ture has  taken  as  a  basis  the  rent  ^hich  a  tenant 
from  year  to  jrear  would  give  durin^;  the  year 
preceding  the  time  of  making  the  rate."    If  that 


dictum  is  correcc,  it  is  conclusive  of  the  present 
case.  In  the  same  Abney  Park  case,  Blackburn,  J. 
at  p.  520  of  the  Law  Reports  repeats  almost  the 
same  proposition :  "  No  injustice  will  be  done  if  the 
company  are  rated  in  every  year  according  to  the 
value  which  a  hypothetical  tenant  would  give  for 
the  occupation  in  the  preceding  year,  and  according 
to  this  rule,  the  company's  receipts  in  one  year 
will  govern  the  rateable  value  of  the  cemetery  in 
the  next."  My  brother  Bucknill  has  drawn  my 
attention  to  the  fact  that  these  two  passages  are 
omitted  in  the  report  of  the  Abney  Park  case  in 
the  Law  Journal  (42  L.  J.  125,  M.  C.)  and  also  in  a 
report  in  the  Law  Times  (29  L.  T.  Rep.  174).  The 
reports  throughout  vary  very  much  in  lan^age. 
They  are  obviously  condensed  reports,  and  each 
reporter  has  purposely  omitted  some  of  the  actual 
language  used  by  the  learned  judge,  and  each 
has  reported  some  part  of  that  which  was 
omitted  by  the  other,  but  in  substance  the  reports 
ad^ee,  and  the  reasoning  of  the  judges  appears 
the  same  in  each  report.  Of  course  it  may  be 
said  that  the  principle  of  taking  the  value  in  a 
past  year  was  only  applied  in  the  cemetery  case 
because  there  was  no  reason  why  the  receipts 
from  burials  in  the  next  year  should  not  be  as 
large  as  in  the  preceding  year.  But  would  not 
the  same  rule  be  applied  to  the  last  year  before 
the  cemetery  became  full,  that  is,  when  it  was  not 
quite  full  but  when  it  was  known  that  it  would  be 
fuU  before  the  next  year  was  ended  ?  I  think  it 
would.  The  cemetery  would  still  be  rated  at  its 
former  annual  value  until  it  was  full  and  then  it 
would  cease  to  be  rated  at  all.  It  would  not  be 
rated  at  half  tiie  annual  value  in  the  last  year 
because  there  was  room  for  only  six  months* 
burials,  any  more  than  a  man  would  be  rated  at 
half  the  annual  value  of  his  house  because  he  had 
only  a  six  months'  term  remaining  of  his  lease. 
It  seems  to  me  that  where  the  overseers  or  assess- 
ment committee  have  to  rate  a  property  in  respect 
of  a  beneficial  use  which  is  being  made  of  it,  which 
use  is  self-destructive,  what  they  have  to  do  is 
this :  They  must  ascertain  what  amount  of  use 
the  actual  tenant  has  been  making  and  continues 
to  make  of  the  property,  and  then  ascertain  what 
a  tenant  would  give  for  liberty  to  make  that 
amount  of  use  of  the  property  from  year  to  year, 
independently  of  the  question  whether  there  is  or 
is  not  enough  of  the  property  remaining  for  the 
tenant  to  to  able  to  go  on  making  that  use  for  a 
whole  year.  Thus,  in  the  case  of  a  g^vel  pit, 
they  must  find  at  what  rate  per  annum  the  tenant 
is  digging,  and  then  find  the  annual  value  of  his 
right  to  dig  at  that  rate.  The  reason  why  it  is 
necessary  in  cases  of  this  class  of  property  to  look 
at  the  past  user  rather  than  at  the  capabilities 
for  the  future  seems  to  be  this:  In  all  ordi- 
nary properties  anything  which  happens  to  the 
property  to  destroy  its  value  in  the  future, 
sucb  as  the  burning  down  of  a  house,  wOl,  as  soon 
as  it  happens,  also  destroy  the  value  of  the  user 
in  the  present.  Therefore  we  can  take  the  future 
value  as  a  measure  of  the  present.  But  in  the 
case  of  the  class  of  property  under  consideration 
the  destruction  of  future  ^ue  is  caused  by  the 
present  user  itself — that  is,  by  the  very  thing  of 
which  we  have  to  find  the  value — and  consequently 
to  find  that  present  value  we  cannot  look  to  the 
future  when  the  destruction  c  used  by  it  will  have 
taken  place.  Applying  this  in  the  present  case, 
and  going  back  as  far  as  the  facts  stated  in  the 
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special  case  enable  us  to  do,  we  find  that  on  the 
^th.  June  1897  the  appellants  acquired  the  right 
to  die,  and,  as  I  understand  them,  began  to  dig 
grayel  under  an  acre  and  a  half,  which  they  com- 
pletely dug  out  in  March  1898.  On  the  15th 
April  1898  they  acquired  the  like  right  under  one 
acre,  which  they  completely  dug  out  by  the  1st 
Sept.  On  the  14th  Nov.  1898  they  acquired 
another  acre,  which  they  were  digging  on  the  8th 
Dec.  1898  when  the  rate  was  m^e.  When  they 
completely  dug  out  that  acre  does  not  appear 
(nor,  of  course,  could  it  be  known  when  the  rate 
was  made),  but  as  they  took  another  plot  on  the 
21st  March  1899  it  was  probably  shortly  before 
that.  The  subBeq|uent  takini;  is  only  material  to 
show  now  that  which  might  at  the  time  have  been 
shown  by  direct  evidence — viz.,  th^it  at  the  date  of 
the  rate  (the  8th  Dec.)  the  appellants  were  digging 
as  before,  and  had  not  begun  to  dig  slower  tiian 
the  average  rate  at  which  they  had  been  digging. 
That  average  rate  appears  to  me  to  be  about  the 
rate  of  two  acres  per  annum,  rather  more  if  any- 
thing, as  they  exhausted  the  acre  taken  the  15th 
Apru  1898  in  four  months  and  a  half.  I  think, 
therefore,  that  just  as  in  Beg,  v.  Whaddon  the 
appellants  were  rated  at  coprolite  value  on  ten 
acres  (though  at  the  date  of  the  rate  six  and  a 
half  acres  had  been  already  exhausted  and  only 
three  and  a  half  of  the  ten  acres  then  in  their 
occupation  still  contained  coprolites)  because  they 
were  working  out  the  three  and  a  half  acres  at  the 
rate  of  ten  acres  per  annum,  so  here  the  appellants, 
though  at  the  date  of  the  rate  they  were  only 
working  gravel  in  one  acre,  must  be  rated  for 
three  and  a  half  acres  on  the  gravel  pit  value  of 
at  least  two  acres  inasmuch  as  they  were  working 
both  during  the  previous  year  and  up  to  and  at 
the  date  of  the  rate,  so  far  as  appears,  at  the  rate 
of  two  acres  per  annum.  In  tms  case  there  seems 
no  reason  tor  not  taking  the  sums  paid  by  the  appel- 
lants as  a  measure  of  what  the  hypothetical 
tenant  would  be  likely  to  pay,  and  in  fact 
the  quarter  sessions  did  so,  as  I  understand  they 
assessed  the  gravel  pit  value  at  220Z.  per  acre, 
being  the  175Z.,  the  40!.  costs  of  restoring,  and  the 
5Z.  costs.  If,  therefore,  the  appellants  ought  to 
have  been  rated  for  their  occupation  on  the  foot- 
ing that  they  were  working  at  the  date  of  the  rate, 
as  they  had  been  previously,  at  the  rate  of  two 
acres  of  gravel  per  annum,  the  original  rating  at 
4i20Z.  g^ross  was  not  excessive,  and,  although  the 
calculations  which  I  have  made  from  the  figures 
in  the  special  case  are  probably  not  quite  accurate, 
and  the  data  in  the  special  case  are  probably  not 
sufficient  to  enable  us,  if  we  had  to  do  so,  to  fix 
exactly  the  proper  amount  at  which  the  appellants 
should  be  rated,  it  is  enough  for  me  to  say  that 
the  facts  stated  in  the  special  case  show  no 
g^und  for  reducing  the  rate.  I  have  dealt 
with  the  case,  so  far  as  I  think  it  ought  to  be 
dealt  with,  as  one  occupation  of  the  throe  and  a 
half  acres.  But  I  think  uiat,  even  if  the  exhausted 
two  and  a  half  acres  in  the  two  earlier  lettings 
are  to  be  treated  separately  and  rated  at  storage 
value  only,  the  remaining  should  be  rated  at 
approximately   double    the  sum    at  which  the 

Suarter  sessions  have  rated  it,  because  I  think 
lie  appellants  were  working  it  at  the  date  of  the 
rate  at  the  rate  of  getting  two  acres  of  gravel 
per  annum,  and  I  do  not  uiink  we  are  excluded 
nx>m  CO)  sidering  that  question  by  reason  of  the 
qnarter  sessions  having  found  the  value  in  part. 


They  only  so  found  snbpect  to  the  case,  and  that 
states  the  facte  with  a  view  to  our  deciding  it.  I 
put  the  ease  thus:  If  a  man  pays  lOOZ.  for  the 
privilege  of  taking  all  the  gravel  out  of  a  plot  of 
land  in  a  year,  and  he  digs  uniformly  throughout 
the  year,  I  should  say  that  the  gross  value  of  his 
occupation  during  the  year  is  lOOL,  and  that  it  is 
so  au  through  the  year  though  he  exhausts  the 
land  by  Egging  the  last  load  of  gravel  on  the 
last  day  of  the  year.  I  think  that  must  be 
admitted.  I  also  think  that  if  he  does  not  dig 
uniformly,  but  digs  out  all  the  gpiivel  in  the 
first  six  months,  continuing  to  occupy  during 
the  second  six  months,  the  gross  annual  value 
during  the  second  six  months  as  well  as  during 
the  first  is  still  lOOZ.,  but  if  not,  and  if,  as  the 
quarter  sessions  have  held,  the  value  during  the 
second  six  months  is  nil  (or  storage  value  only, 
which  for  the  purposes  of  the  argument  is  the 
same  thing),  then  it  follows  that  the  value  of  the 
first  six  months'  occupation  is  the  whole  lOOZ. 
which  he  pays — that  is  to  sapr,  that  the  annnal 
value  during  that  six  months  is  200Z.  per  annum. 
In  either  way,  therefore,  the  quarter  sessions 
seems  to  me  to  be  wrong.  They  appear  to  me  to 
have  given  the  appellants  the  b^iefit  of  the 
exhaustion  of  the  three  and  a  half  acres  by 
reason  of  their  speed  in  working,  and  not  to  hare 
given  the  parish  in  the  rating  of  the  one  acre  the 
corresponding  benefit  arising  from  the  same 
speed  of  working.  The  parish  is  by  their  mode 
of  rating  robbed  of  half  the  rateable  value  of  the 
occupation.  I  think  the  passage  in  the  judgment 
of  Mellor,  J.  in  Beg,  v.  Whaddanf  at  the  bottom 
of  p.  244,  is  applicable  here:  *'The  appellante 
cannot  by  an  ingenious  arrangement  of  the  mode 
of  working  deprive  the  parish  of  the  benefit  of 
rating  them  in  resi>ect  of  a  whole  year's  occupa- 
tion. I  base  my  judgment  on  the  authority  of 
Beg.  V.  Whaddon,  wmch  I  think  in  point  and 
binding  on  us,  but  I  entirely  agree  with  the 
reasoning  of  the  majority  of  the  court  in  that 
case,  and  have  endeavoured  somewhat  to  amplify 
and  explain  it.  I  think,  therefore,  that  the  proper 
order  to  be  made  is  to  aJlow  with  costs  the  appeal 
to  us,  quash  the  order  of  the  quarter  sessions, 
and,  making  the  order  which  the  quarter  sessions 
should  have  made,  dismiss  with  costs  the  appeal 
to  quarter  sessions  against  the  rate ;  but^  as  the 
court  is  equally  divided,  I  am  of  opinion  that 
the  appeal  fails,  and  consequently  the  order 
which  has  to  be  made  is  that  the  appeal  be  dis- 
missed. Under  the  circumstances,  it  will  be 
dismissed  without  costs,  and  leave  to  app^  if 
necessary  is  given. 

BucKNiLL,  J. — The  question  for  our  decision  is 
whether  the  Court  of  Quarter  Sessions  for  the 
county  of  Surrey  has  rated  the  Famham  Flint, 
Gravel,  and  Sand  Company  in  a  rate  for  the  relief 
of  the  poor  on  a  principle  which  can  be  upheld  in 
law.  The  material  facts  may  be  shortly  stated. 
The  Famham  Flint,  Sui,,  Company,  whose  business 
is  that  of  g^vel  and  sand  merchants,  entered  into 
three  agreements,  amongst  others,  with  the  owner 
of  a  bed  of  gravel,  which  were  dated  the  24th  June 
1897  and  the  15th  April  and  the  14th  Nov.  1898 
respectively,  by  which  they  bought  of  him  the 
gravel  in  three  separate  plots  of  ground  whioh 
were  marked  out  for  the  purpose.  Tne  purchasers 
had  a  certain  time  in  which  to  remove  the  gravel, 
level  the  ground,  replace  the  top  soil,  and  reatofe 
the  plots  to  their  owners.  There  is,  in  my  opinion. 
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no  statement  in  the  case  to  justify  this  court  in 
treating  the  land  comprised  in  these  three  agree- 
ments as  forming  one  continuous  area.    By  the 
^^inreement  of  the  24fh  June  1897  the  gravel  in 
one  acre  and  a  half  was  sold  to  the  company,  the 
price  being  1502.,  and  the  period  of  possession  one 
year  and  a  half ;  but  in  the  other  two  agreements 
the  plots  of  land  were  one  acre  each,  and  the  price 
for  each  1502.,  the  period  of  possession  being  one 
year  from  the  date  of  the  respectiye  agreements. 
The  poor  rate  which  is  the  suoject  of  this  appeal 
was  made  on  the  8th  Dec.  1898.    At  that  time  the 
company  was  in  rateable  occupation  of  the  three 
plots,  but  in  March  1898  they  had  exhausted  all 
the  gravel  from  the  acre  and  a  half  which  they 
bonght  on  the  24th  June  1897,  and  on  the  1st  Sept. 
they   had  exhausted  all  the  gravel  which  they 
bought  on  the  15th  April  1898.    Those  two  and  a 
half  acres  were  at  the  time  of  making  the  rate 
used  as  storage  places  for  gravel  io  connection 
with  other  lands  occupied  by  the  company.    The 
gravel  bought  by  the  company  on  the  14th  Nov. 
1898  was  ^iog  worked  by  them  on  the  8th  Dec. 
1898     On    these   facts   the    Court   of    Quart/er 
Sessions  held  that  the  annual  value  of  the  three 
and  a  half  acres  at  the  time  of  the  making  of  the 
Tate  ought  to  be  taken  at  the  amount  of  rent  or 
royalty  at  which  the  fcame  could  then  be  reason- 
ably expected  to  be  let  on  a  yearly  tenancy,  regard 
being  had  to  the  value  of  the  gravel  in  the  un- 
exhausted acre,  add<*d  to  the  value  of  the  two  and 
a  half  acres  which  were  exhausted  of  gravel,  but 
were  used   for   storage  purposes   only;   and  on 
that  principle  the  couH  found  that  the  amount  at 
which  the  three  and  a  half  acre**  would  in  fact  be 
so  let  was  2522 ,  at  which  sum  they  fixed  the  gross 
^estimated  rental,  and  assessed  the  rateable  value 
at  2422.    On  the  part  of  the  guardians  of  the  Farn- 
ham  Union  it  was  argued  that  the  rateable  value 
should  be  assessed  either  on  the  output  of  gravel 
during  the  year  preceding  the  making  of  the 
rate  from  so  much  of  the  respective  plots  of  land 
as  was  in  the  occupation  of  the  company  at  any 
time   during   that  year,  based  upon   a  royalty 
measured  by  the  market  value  of  the  gpravel ;  or, 
secondly,  that  as  at  the  time  of  making  the  rate 
the  company  were  and  had  been  workmg  gravel 
at  the  rate  of  at  least  two  acres  a  year,  they  must 
be  rated  at  the  full  annual  value  of  such  two 
acree.       In    support    of    the    first    contention 
Beg.    V.    Ahney    Park    Cemetery    Company    (29 
L.  T.  Hep,  174 ;  L.  Rep.  8  Q.  B.  515)  was  cited, 
and  of  the  second  Beg,  v.  Whaddon   (L.  Rep. 
10    Q.    B.    230).      It   is    necessary,   therefore, 
to  look  at  the  facts  of  those  cases.    The  head- 
note   to   the   rei)ort   in   the   Law   Reports  ex- 
presses very  concisely  the  material  facts  of  the 
nrst  of  these  cases,  tnus :  "  The  appellants  were 
a  company  that  purchased  lands  and  laid  them 
out  as  a  cemetery.    They  received  fees  for  inter- 
ments, and  conveyed  plots  of  ground  to  be  used  as 
graves.    In  one  year  (1869)  23332.  was  received 
DY  the  company  as  purchase  money  for  such  plots 
d  ground,    meuok  plot  was  conveyed  by  inden- 
ture purporting  to  grant  it  in  fee  simple  upon 
trust  that  the  grantee  might  use  it  as  a  place  of 
burial,  subject  to  the  regulations  of  the  company, 
and,  snbject  to  such  trusts,  in  trust  for  the  com- 
pany as  part  of  their  property.    The  defendants 
were  rated  as  the  occupiers  of  the   lands,  and 
upon  the  principle  that  the  sum  of  23332.  was  to 
be  treated  as  part  of  the  annual  value  of  the 
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occupation  of  the  lands  by  the  appellants  in  that 
year.      The  Court  of  Queen's  Bench  held  that  the 
rate  was  rightly  made,  and  that  in  that  particular 
case  the  sale  by  the  cemetery  company  of  plots  of 
ground  for  burial  purposes  was  the  mode,  or  one 
of  the  modes,  by  which  they  earned  their  annual 
income  from  year  to  year ;  the  receipts  by  them 
in  the  year  preceding  the  making  of  the  rate  wjels 
the  best  basis  for  ascertaining  the  rateable  value 
for  the  next.     The  court  pointed  out  that  the  case 
was  anomalous.    I  think  tnat  an  alleged  dictum  of 
Blackburn,  J.  when  delivering  his  judgment  has 
been  misunderstood,  if,  indeed,  it  ha«  not  been 
misreported  in  the  report  of  the  case  in  the  Law 
Reports,   where   be   appears  to   have  expressed 
himself  thus :  "  The  Parochial  Assessment  Act  has 
enacted  that  the  basis  for  a83ertaining  the  rate- 
able value  shall  be  rent  at  which  the  property 
might  reasonably  be  expected  to  let  from  year  to 
year.    It  might  be  moi*e  equitable  if  the  statute 
had  provided  that  the  basis  should  be  the  rent 
which  a  tenant  for  a  term  of  years  would  pay  for 
the  property  to  be  rated,  but  the  Legislature  has 
decided  otherwise,  and  has  takea  as  a  basis  the 
rent  which  a  tenant  from  year  to  year  would  srive 
during  the  year  preceding  the  time  of  making 
the  rate."    I  have  looked  at  the  report  of  this 
case    in    the    Law    Journal    and    in    the    Law 
Times     Reports,    but    in    neither    do    I    find 
the  expression  that  "the  Legislature  has  taken 
as  a  bia.8is  the  rent  which  a  tenant  from  year 
to  year  would  give  during  the  year  preceding  the 
time  of  making  the  rate  *' ;  nor  do  I  think  that 
learned  judge  intended  to  lay  down  any  such 
general  rule,  but  that  all  he  meant  to  say  was 
that  in  that  particular  case,  which  was  anoma- 
lous, and  perhaps  in  other  exceptional  cases,  the 
rent  which  a  tenant  would  give  during  the  pre- 
ceding year  might  be  the  only  proper  basis  for 
ascertaining  the  existing  annual  value  for  rating 
purposes,  and  more  particularly  so  if  by  that 
means  valuable  property  can  be  prevented  escaping 
being  rated  at  all,  though  it  by  no  means  follows 
that  there  may  not  be  cases  "  which  the  existing 
law  cannot  reach  without  being  strained  in  a 
manner  in  which  we  ought  not  to  strain  it " :  (see 
per  Cockbum,  C.J.  in  Keg.  v.  Whaddon  (L.  Rep. 
10  Q.  B.  at  p.  241).    In  order  to  arrive  at  the 
rateable  value  of  a  hereditament,  that  which  is 
legitimate  and   necessary  in  one  case  may  be 
neither  legitimate  or  necessary  in  another.    In 
Beg.  V.  Ahney  Park  Cemetery  Company  it  must 
be  taken,  I  think,  that  the  cemetery  company  was 
still  in  occupation  of  sufficient  ground  to  be  able 
to  sell  during  the  year  for  which  the  rate  was 
made  as  many  grave  spaces  as  would  produce  an 
amount  equal  t^  the  sales  of  the  year  preceding 
it,  but  in  tne  case  before  us  the  whole  of  the  two 
plots,  consisting  of  two  and  a  half  acres,  had  been 
at  the  time  of  making  the  rate  entirely  exhausted 
of  gravel -producing  posirer,  and  were  useless  to 
the  occupiers  except  as  storage  places  for  gravel 

F reduced  from  other  land  occupied  by  tliem. 
think,  therefore,  that  the  first  of  these  con- 
tentions fails.  Now,  pass  to  the  case  of  Beg.  v. 
Whaddon^  known  as  the  coprolite  case,  and  I 
think  that  the  facts  of  that  case  are  very  unlike 
the  present.  There  the  occupier  was  in  possession 
of  ten  acres  of  coprolite-producing  land  at  least 
during  each  year,  but  he  used  no  more  during  any 
one  quarter  tor  the  purpose  of  getting  coprolites 
than  three  and  a  half  acres,  the  other  six  and  a 
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half  acres  lying  unprodnctiye,  haying  been 
exhausted  of  coprolites.  The  rate  in  that  case 
was  made  quarterly,  and  it  was  contended  that 
the  rateable  yalne  ought  to  be  taken  on  the 
yalue  only  of  the  then  profitable  portion  of  the 
ten  acres,  notwithstanding  that  owing  to  the 
occupation  continually  shirting  a  complete  ten 
acres  would  be  profitably  worked  durins  the 
concurrent  year.  But  the  majority  of  the 
court  held  that  the  proper  measure  was  the  net 
annual  yalue  of  the  her^tament — ^that  is,  of  ten 
acres,  and  not  only  of  the  three  and  a  half — and 
that  the  case  could  not  be  distinguished  "  from 
an  ordinary  agricultural  farm  in  which  the  net 
annual  yalue  is  the  same,  although  one  part  of 
the  farm  may  lie  fallow  or  be  a  source  of  expense 
at  one  period  and  of  profit  at  another,  notwith- 
standuig  which  the  rate  must  be  made  upon  the 
farm  in  respect  of  its  net  annual  yalue  :  (see 
Mellor,  J.,  at  p.  244).  But  between  the  case  of  an 
ordinary  agricultural  farm  and  the  present  there 
is  surely  a  great  difference,  for,  whilst  the  farmer 
pays  rent  for  the  user  of  the  land  which  he  occu- 
pies, in  this  case  the  occupier  of  the  land  paid  for 
the  right  to  dispose  of  the  corpus,  being  the  grayel 
in  the  ground  which  he  had  purchased  from  the 
owner  out  and  out,  and  which  he  had  entirely 
remoyed  from  two  of  the  three  plots  at  the  time 
of  the  making  of  the  rate.  So  long  as  there  was 
any  gpiiyel  in  these  three  plots  of  land,  it  may  be 
that  the  rateable  yalue  would  be  unaffected — I 
offer  no  opinion  on  that  point ;  but  so  soon  as  any 
one  or  more  of  them  were  exhausted  of  the  grayel 
that  had  been  in  them  and  they  were  incapable  of 
beneficial  occupation  except  as  storage  places  for 
grayel,  I  am  of  opinion  that  they  could  only  be 
rated  upon  their  actual  existing  yalue  at  the  time 
when  the  rate  was  made — in  other  words,  it  is  not 
the  past  nor  the  prospectiye,  but  the  actual  yalue 
of  the  hereditament  that  is  to  be  taken  as  the  basis 
of  assessment,  or  as  Blackburn,  J.  said  in  Staley 
y.  Overseers  of  Castleton  (33  L.  J.  182,  M.  0.) : 
"The  Legislature  intended  the  rate  should  be 
made  upon  the  rent  which  might  reasonably  be 
expected  from  a  tenant  who  took  the  property 
from  year  to  year,  rebus  sie  stantibvs."  Here  it 
is  stated  in  the  case  as  a  fact  that  at  the  date  of 
the  rate  being  made  in  two  and  a  half  of  the  said 
three  and  a  half  acres,  beim?  the  plots  of  land 
referred  to  in  the  agreements  of  the  24th  June  1897 
and  the  15th  April  1898,  the  erayel  was  exhausted, 
and  the  land  was  used  for  the  purpose  of  storing 
g^yel  already  dug,  and  it  is  not  denied  that  for 
such  user  they  haye  been  properly  assessed,  nor, 
as  I  understood  the  argument,  m  it  contended  that 
if  it  was  only  a  question  of  the  assessment  on  the 
remaining  one  acre,  the  quarter  sessions  has  pro- 
ceeded on  a  wron^  principle.  In  m^  judgment 
the  present  case  is  more  like  a  brickfield  or  a 
mine,  both  of  which  are,  whilst  being  worked, 
approaching  the  period  of  final  exhaustion.  So 
long  as  they  are  oeing  workedl  as  brickfields  or 
mines  and  there  is  nothing  to  show  that  the 
profits  of  the  rating  year  may  not  be  as  good  as 
the  profits  of  the  past  year,  then  that  year  may  be 
taken  as  the  basis  of  the  next,  if  no  better  can  be 
found ;  but  where  the  brickfield  or  the  mine  has 
been  worked  out  and  exhausted,  as  in  the  case  of 
these  two  and  a  half  acres,  and  can  therefore  be 
no  longer  worked  for  the  sole  purpose  for  which 
they  were  acquired,  I  cannot  asree  to  the  pro- 
position that  their  rateable  yalue  remains  un- 


affected simply  because  they  are  still  ocoupk 
under  the  terms  of  the  respectiye  contracts  made 
with  the  owner  of  the  land.  In  this  connection 
Bex  y.  Bedworth  (8  East,  387)  seems  an  authority 
in  point.  There  a  collieiy  was  rated  at  an  annual 
yalue  of  200Z.  By  lease  the  tenant  paid  a  rent  of 
200L  a  year  at  least,  and  in  all  eyents,  whateyer 
the  state  of  the  mine  might  be  and  whether  anr 
coal  was  gotten  or  not.  Before  the  lease  expired, 
all  the  coal  was  exhausted  and  the  mine  ceased  to- 
be  worked,  and  it  was  held  that,  although  the  rent 
was  still  ]^iiyable,  yet,  with  respect  to  the  parish, 
the  occupier  was  only  rateable  for  the  concurrent 
annual  yalue  during  the  period  for  which  the  rate 
was  made,  and  that  when  the  thing  occupied 
ceased  to  afford  any  such  concurrent  yalae,  the 
subject-matter  of  the  rating  was  gone:  (see  per 
Ellenborough,  G.  J.,  p.  388).  I  thinx  the  Court  of 
Quarter  Sevens  has  proceeded  in  this  case  on  the 
same  principle — ^that  is  to  say,  that  the  two  and  a 
half  aoi^es  were  yalueless  for  the  purpose  for 
which  they  were  acquired,  and  that  they  oould 
onl^  be  assessed  at  the  actual  value  of  their  occu- 
pation at  the  time  of  the  making  of  the  rate  in 
question.  For  these  reasons  I  am  of  opinion, 
although  I  say  so  with  much  misgiying,  being  in 
disagreement  with  my  brother  Cluuineu,  that  this- 
appeal  should  be  dismissed. 

Appeal  dismissed.    Leave  to  appeal. 

Solicitor  for  the  company,  Jackson,  Famham. 
Solicitors  for  the  union,  Johnson,  WetheraU^  and 
Siurt,  for  Potter  and  Crundwell,  Famham. 


Monday,  Dee.  18, 1899. 

(Before  Daklino  and  Ohakkbll,  JJ.) 

Thomas  Welsh  and  Son  (apps.)  v.  Oobpora-- 
TiOK  OF  Wbst  Ham  (reaps.),  (a) 

Local  government  —  Public  Health  —  Continued 
existence  of  work  in  contravention  of  bye-law — 
Continuing  offence — Liability — Public  Health 
Act  1875  (38  if  39  Vict.  c.  55),  s.  158. 

Sect.  158  of  the  Public  Health  Act  1875  makes  the 
existence  of  work  {the  erection  of  which  was  an 
offence  against  a  byC'law)  during  its  continu- 
ance in  such  a  form  and  state  as  to  be  in  contra- 
vention of  the  bye-law  a  continuing  offence. 

If  after  the  person  liable  for  the  erection  of  ufork 
of  this  chara>cter  has  so  given  up  poseeseion  of 
the  premises  that  he  is  not  able  to  re-enter  upon 
them  without  committing  a  trespass,  the  exist- 
ence of  such  work  is  continv>ed,  such  person  is 
not  the  person  who  continties  its  existence,  and 
he  is  not  liable  for  a  continuing  offence  under 
sect  158. 

Case  stated  by  the  deputy  stipendiary  magis- 
trate for  the  borough  of  West  Ham. 

The  respondents  were  the  urban  sanitary  autho- 
rity for  the  borough  of  West  Ham  and  as  such 
they  laid  an  information  against  the  appellants 
charging  that  the  appellants,  haying  been  con- 
yioted  and  fined  on  the  30th  Noy.  1^8  for  that 
they  on  the  3rd  Sept.  1898  unlawfully  did  break  a 
certain  bye-law,  No.  63,  of  the  urban  authority  of 
the  borough  with  respect  to  the  sufficiency  of  the 
air-space  about  buildings  to  secure  a  free  circula- 
tion of  air  and  with  respect  to  the  yentilation  of 

(a)  Beported  by  J.  Amdrkw  Stbaaan,  Esq.,  BMrister^t-Lair. 
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1>mldmg8,  by  erecting  a  certain  new  dwelling- 
honae,  to  wit,  the  Dew  Drop  inn,  without  provid- 
ing the  air-space  required  b^  the  bje-law,  did 
break  the  aforesaid  bye-law  "So.  63  by  continuing 
the  offence  after  the  date  of  the  conviction  for 
-eighty-five  days  after  written  notice  in  that 
benaU  from  the  urban  sanitary  authority,  con- 
trary to  the  bye-law  and  to  the  statute  in  such 
-case  made  and  provided. 

Upon  the  hearing  of  the  information,  no  evidence 
was  tendered  on  either  side,  but  the  following  facts 
were  admitted : 

That  the  Dew  Drop  inn,  the  building  in  question, 
was  not,  and  never  had  been,  the  property  of  the 
appellants;  that  the  appellants  were  builders; 
and  that  the  building  in  question  was  rebuilt  by 
them  for  the  Commercial  Brewery  Company 
Limited.  That  the  appellants  were  not,  and  had 
not  been,  in  possession  of  the  building  or  pre- 
mises since  the  date  of  conviction,  the  oQth  Nov. 
1898,  and  had  no  right,  power,  or  authority  to  f^o 
upon  the  premises  after  the  date  of  the  convic- 
tion. The  conviction  was  admitted.  It  was  also 
admitted  that  the  building  and  premises  were  in 
the  same  condition  as  on  the  3rd  Sept.  1898  and 
as  on  the  date  of  the  above  conviction.  The  bve- 
laws  were  admitted,  also  the  notice  of  the  20th 
Jan.  1899  by  the  respondents  to  the  appellants 
and  the  authority  of  the  respondents  to  take  pro- 


On  the  part  of  the  appellants  it  was  contended 
that  the  facts  admitted  did  not  constitute  a  con- 
tinuing offence  under  the  bye-law  aod  sect.  158  of 
the  Public  Health  Act  1875  for  which  the  appel- 
lants were  or  could  be  made  liable,  as  they  were 
not  and  never  had  been  owners,  and  they  were  not 
in  possession  or  control  of  the  buildings  or  pre- 
mises at  any  time  subsequent  to  the  conviction  on 
the  30th  Nov.  1898,  and  could  not  comply  with  the 
notice  of  the  20th  Jan.  1899  without  committing 
a  trespass,  and  that  the  appellants  could  not 
remedy  the  breach  complaint  of. 

On  the  part  of  the  respondents  it  was  contended 
that  the  building  and  the  premises  being  in  the 
same  condition  as  on  3rd  Sept.  1898  and  as  on  the 
30th  Nov.  1898,  the  date  of  the  conviction, 
the  appellants  had  committed  a  continuing 
offence  under  the  bye-laws  and  sect.  158  of  the 
Public  Health  Act  1875,  for  which  continuing 
offence  they  were  liable  to  be  convicted. 

The  learned  magistrate  was  of  opinion  that 
sect.  158  of  the  Pub&c  Health  Act  1875,  combined 
with  the  cases  of  BumhaU  v.  Schmidt  (46  L.  T. 
Rep.  661 ;  8  Q.  B.  Div.  603)  and  Beay  v.  GcUeS' 
head  Corporation  (55  L.  T.  Bep.  92)  made  the 
existence  of  the  building  in  the  condition  above 
stated  a  continuing  offence,  and  that  the  appel- 
lants were  liable  to  be  convicted,  and  he  accord- 
in^y  convicted  them. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate,  upon  the  above  statement 
of  facts  and  on  the  above  contention  of  law,  came 
to  a  correct  determination  and  decision  in  point 
of  law ;  and,  if  not»  what  should  be  done  in  the 
premises. 

The  PubHc  Health  Act  1875  (38  &  39  Vict.  c.  55), 
s.  158,  after  provisions  as  to  the  commencement 
of  works  without  the  approval  of  the  plans  of 
such  works,  or  after  the  disapproval  of  such 
works  by  the  urban  authority,  and  giving  to  the 
urban  authority,  if  such  works  are  in  contraven- 
tion of  any  bye-law,  power  to  pull  them  down  at 


the  expense  of  the  person  erecting  them  or  causing 
their  erection,  proceeds : 

Where  an  nrban  authority  may  under  this  seotion  pnll 
down  or  remove  any  work  begun  or  exeonted  in  con- 
travention of  any  bye-law,  or  where  the  beginning  or 
execution  of  the  work  is  an  offenoe  in  respeot  whereof  the 
offender  ia  liable  in  respect  of  any  bye-law  to  a  penalty, 
the  existence  of  the  work  daring  its  oontinnanoe  in  anch 
a  form  and  state  as  to  be  in  contravention  of  the  bye- 
law  shall  be  deemed  to  be  a  continning  offenoe,  but  a 
penalty  shall  not  be  incurred  in  respect  thereof  after  the 
expiration  of  one  year  from  the  day  when  the  offence  was 
committed  or  the  bye-law  was  broken. 

Boydell  Houghton  for  the  appellants. — No  con- 
tinuing offence  was  committed  by  the  appellants 
within  sect.  158,  since  they  did  not  continue  the 
existence  of  the  building.  The  case  finds  that  they 
were  ever  since  their  previous  conviction  out  of 
the  possession  and  control  of  the  building,  and 
had  no  right,  power,  or  authority  to  re-enter,  and 
that  if  they  did  re-enter  upon  the  premises,  they 
would  be  guilty  of  trespass.  How  can  it  be  con- 
tended that  it  is  an  offence  not  to  do  that  which 
would  be  illegal  P  The  urban  authority  could  pro- 
ceed against  the  owner,  who  is  the  person  who  kept 
the  building  in  existence.  The  cases  relied  on  do 
not  support  the  conviction.  RumhaU  v.  Schmidt 
(sup.)  was  a  decision  on  a  very  different  section 
— sect.  156 — which  has  since  been  repealed.  The 
only  point  in  Beay  v.  Gateshead  Corporation 
{eup.)  relevant  to  the  present  contention  is  an 
olnter  dictum  of  Hawkins,  J.  Sect.  158  was 
passed  merely  to  meet  the  decision  in  Marshall  v. 
Smith  (28  L.  T.  Rep.  538 ;  L.  Rep.  8  0.  P.  416), 
which  held  that  keeping  a  building  in  existence 
which  was  erected  in  contravention  of  a  bye-law 
was  not  a  continuing  offence.     He  also  rderred 

to 

Smith  V.  Legge,  68  L.  T.  Bep.  347 ;  (1893)  1  Q.  B. 

398; 
Wallen  v.  Listery  70  L.  T.  Bep.  348 ;  (1894)  1  Q.  B. 

312; 
London  County  Cotmcil  v.  WorUy,  71  L.  T.  Bep. 

487  ;  (1894)  2  Q.  B.  826. 

Oujynne  James  (Asquith,  Q.G.  with  him)  for  the 
respondents. — Sect.  158  was  passed  to  meet  the 
decision  in  Ma/rshall  v.  Smith,  and  its  effect  is  to 
make  the  person  who  originally  committed  the 
offence  liable  for  its  continuance,  and  by  neces- 
sary implication  it  gives  to  that  person  power  to 
enter  upon  the  land  and  put  an  end  to  the  offence. 
There  can  be  no  meaning  in  the  limitation  if  the 
owner  sJone  is  the  person  liable.  Both  BumbaU  v. 
Schmidt  (sup.)  and  Beay  v.  Gateshead  Corporation 
{sup,)  support  this  view.  If  it  is  held  that  the 
builder's  Babilii^  ceases  when  he  gives  up  pos- 
session, it  will  be  impossible  to  enlorce  the  Act 
since  it  is  frequently  impossible  to  ascertain  who 
the  owner  is,  and  by  the  time  he  is  ascertained  he 
may  have  sold  the  property.  [Houghton, — Sect. 
306  supplies  machinery  for  finding  out  who  is 
owner.] 

No  reply  was  called  for. 

Daslino,  J. — ^The  case  stated  finds  that  the 
appellante  have  been  convicted  of  building  a 
house  called  the  Dew  Drop  inn  in  such  a  manner 
as  not  to  be  in  conformity  with  a  bye-law  made 
by  the  respondents,  the  urban  sanitary  authority, 
and  it  is  also  found  that  the  appellants  were  not, 
and  had  not  been  in  possession  of  the  building  or 
premises  in  question  since  the  date  of  the  first  con- 
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yiction — that  is,  the  SOth  Nov.  1898 — and  had  no 
ri^bt,  power,  or  authority  to  go  upon  the  pre- 
mises after  the  date  of  the  conviction.  After 
that  conviction,  on  the  20th  Jan.  1899,  a  notice 
was  served  by  the  respondents  on  the  appellants 
re^oirinfr  them  to  put  an  end  to  the  condition  of 
thmgs  which  was  contrai'y  to  the  law,  and  it  was 
on  the  failure  to  comply  with  this  notice  that  the 
conviction  now  appealed  from  took  place.  It  is 
contended  on  behalf  of  the  appellants  that,  since 
they  could  not,  without  committing  a  trespass, 
have  complied  with  the  notice  served  on  them, 
their  failure  to  comply  therewith  cannot  render 
them  liable  to  be  convicted  for  such  failure.  I 
think  that  contention  is  correct.  The  respon- 
dents are  in  this  dilemma:  according  to  uieir 
contention  sect.  158  of  the  Public  Health  Act 
1875  makes  the  builders  responsible  for  the 
continuing  offence  with  which  they  are  chareed 
in  the  present  case,  while  at  the  same  time  they 
cannot  satisfy  the  obligation  so  imposed  upon 
them  without  committing  a  trespass  for  which 
they  would  also  incur  liability.  This  obligation 
to  obey  the  statute  at  the  expense  of  breaking  the 
common  law  is  said  to  be  imposed  by  sect.  158. 
The  words  of  that  section  are  as  follows :  "  Where 
the  beginning  or  the  execution  of  the  work  is  an 
offence  in  respect  whereof  the  offender  is  liable 
in  respect  of  any  b^e-law  to  a  penalty,  the  exist- 
ence of  the  work  during  its  continuance  in  such 
form  and  state  as  to  ^  a  conti*avention  of  the 
bye-law  shall  be  deemed  to  be  a  continuing 
offence.'*  It  is  contended  that  this  section  gives 
the  appellants  power  to  ao  on  the  land  in  order  to 
comply  with  the  notice,  but  there  are  no  words  to 
that  effect.  The  local  authority  are  right  in  the 
view  they  take  that  the  existence  of  the  work  in 
the  state  in  which  it  was  in  the  present  case 
amounted  to  a  continuing  offence ;  but  the  ques- 
tion is  by  whom  was  the  continuing  offence  com- 
mitted? The  builders  did  wrong  in  the  first 
instance  and  they  were  fined  for  it ;  but  when  the 
subsequent  notice  was  served  on  them  they  had 
given  up  possession  of  the  premises,  and  they 
could  not  have  gone  back  upon  them  without 
committing  a  trespass.  The  Act  does  not  say 
that  such  a  state  of  affairs  as  occurred  here  is  a 
continuing  offence  so  as  to  make  the  person  who 
committed  the  initial  offence  necessarily  liable 
for  the  continuing  offence.  In  such  a  case  as  the 
present  the  builder  is  not  the  person  who  is 
liable.  I  am  therefore  of  opinion  that  the  con- 
viction was  wrong. 

Channell,  J. — I  am  of  the  same  opinion.  I 
can  entertain  no  possible  doubt  that  sect.  158  of 
the  Public  Health  Act  1875  was  passed  to  meet 
the  case  of  Marshall  v.  Smith  (sup.),  in  which  the 
court  held  that  suffering  a  wall  built  of  a  less 
thickness  than  that  required  by  the  b^e-law  to 
remain  unaltered  was  not  a  continuing  offence. 
The  question  raised  in  the  present  case  is  covered 
by  sect.  158.  That  section  makes  the  existence 
of  a  structure  in  a  state  obnoxious  to  a  bye-law 
a  continuing  offence,  but  it  does  not  say  on  whose 
part  it  is  a  continuing  offence.  It  might  have 
baid  that  the  existence  of  the  work  in  the  state 
referred  to  should  be  a  continuing  offence  on  the 
part  of  the  person  who  had  been  guilty  of  the 
original  offence;  but  it  has  not  said  so.  It  is 
suggested  on  behalf  of  the  respondents  that  the 
Act  must  b»  assumed  to  have  intended  this, 
because  it  has  limited  the  liability  to  one  year 


after  the  offence  has  been  committed,  and  that 
it  was  not  enough  for  the  person  charged  to 
show  that  he  could  not  do  what  the  notice  re- 
quired when  the  notice  was  served  on  him,  but 
that  he  was  liable  whether  he  could  then  remedy 
the  mischief  or  not.  I  cannot  agree.  There  are 
many  reasons  for  this  limitation  of  liability  to 
one  year.  I  think  that  the  section  means  that 
the  person  liable  for  the  continuing  offence  must 
be  tne  person  who  actually  continues  the  work. 
The  local  authority  must  find  out  the  owner  of 
the  premises,  and  if  they  cannot,  so  much  the 
worse  for  them.  They  are,  however,  assisted  as 
to  this  by  sect.  306  of  the  Act,  as  has  been 
pointed  out  during  the  ai^ument.  There  is  one 
c$ase  in  point:  Beay  v.  Gateshead  Corporaiian 
{sup.).  In  this  case  langiiage  is  attributed  to- 
Hawkins,  J.  which  would  justify  the  decision  of 
the  magistrate  in  the  present  case.  The  words 
are:  "If  this  section '—sect.  158 — "had  been 
passed  before  the  decision  in  Marshall  v.  Smith 
{sup.),  there  would  have  been  no  doubt  at  all  that 
the  penalties  there  would  have  been  properly 
imposed  *'  (55  L.  T.  Bep.  at  p.  102).  If  one  looks 
at  tbe  point  decided  in  Marshall  v.  Smith,  it  is 
clear  that  this  statement  is  not  strictly  accurate.  It 
may  not  be  correctly  reported,  but,  if  the  report 
is  correct,  it  is  clear  that  the  learned  judge  could 
not  have  had  the  point  with  which  we  are  now 
dealing  present  to  bis  mind. 

Judgment  far  the  appellants. 

Solicitor  for  the  appellants,  Albert  Saunders. 
Solicitors  for  the  respondents,  Hillearys. 


Friday,  Jan,  19, 1900. 

(Before  Bbuce  and  Phillimobb,  JJ.) 

London   County  Council  v.  East    London 
Watebwobks  Company,  (a) 

Waterworks — Metropolis — Fire  hydrants —  User — 
—Waterworks  Clauses  Act  1847  (10  &  11  Vict, 
c.  17),  ss.  3,  37,  43 — Metropolitan  Fire  Brigade 
Act  1865  (28  &  29  Vict,  c.  90),  «.  32— Me*ropo/i» 
Water  Act  1875  (34  <£  35  Viet.  c.  113),  s  34— 
London  County  Council  {General  Powers)  Act 
1894  (57  &  58  Vict.  c.  ccxii.),  s.  4. 

Waterworks  companies  which  have  provided 
hydrants,  fireplugs,  and  apparatus  pursuant  to 
the  Metropolitan  Fire  Brigade  Act  1865,  s.  Sl^ 
and  the  Metropolis  Water  Act  1871,  s.  34.  are 
entitled  to  use  and  delegate  the  tise  of  stAch 
hydrants,  fireplugs,  and  apparatus  for  any 
purpose  they  please,  without  the  consent  of  thi 
London  County  Council,  provided  they  do  not 
interfere  vnth  the  lalter*s  free  use  of  them  for 
the  purpose  of  extinguishing  fire  and  the  pur' 
poses  specified  in  the  Waterworks  Clauses  Act 
1847,  s.  37. 

This  was  a  special  case  stated  in  an  action 
brought  by  the  London  County  Council  (herein- 
after called  the  plaintiffs)  against  the  East  London 
Waterworks  Company  thereinafter  called  the^ 
defendants)  claiming  a  declaration  that  hydrants,, 
fireplugs,  and  apparatus,  provided  or  to  be  pro- 
vided  by  the  defendants  pursuant  to  the  Metro- 
politan Fire  Brigade  Act  1865  (28  &  29  Vict, 
c.  90),  8.  32,  and  the  Metropolis  Water  Act  1871 
(34  &  35  Vict.  c.  113),  s.  34,  or  either  of  those^ 

(a)  Reported  by  J.  Andkkw  Stbahan,  Eeq.^  Barrister-at-Law. 
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sections  oaght  not,  in  the  absence  of  any  agree- 
ment under  the  London  County  Council  (General 
Powers)  Act  1894  (57  &  58  Vict  o.  ccxii.),  s.  4,  or 
alternately  without  the  consent  of  the  London 
County  Council,  to  be  used  for  any  purpose  other 
than  the  supply  of  water  for  extinguishing  fires, 
and  the  purposes  specified  in  the  Waterworks 
Clauses  Act  1847  (10  &  11  Vict.  c.  17),  s.  37,  and 
an  injunction. 

Waterworks  Clauses  Act  1847  (10  «fc  11  Vict. 
c.  17) : 

Sect.  3.  The  expreasion  ''the  town  nommisBioDers " 
shall  mean  the  parties  defined  under  that  title  in  the 
■peoial  Aot,  and  where  no  saoh  partiea  shall  be  there 
defined,  shall  mean  the  commiMioners,  traatees,  or 
other  parties  havirg  the  control  or  managemeut  of  the 
streets  under  any  Act  for  p*Ting  or  im proving  the  town 
or  district  to  be  supplied  with  water  under  the  special 
Aot. 

Sect.  87.  In  all  the  pipes  to  which  any  fireplag  shall 
be  fixed,  the  undertakers  shall  provide  and  k(>ep  con- 
stantly laid  on,  unless  prevented  by  frost,  unusual 
drought,  or  other  unavoidable  accident,  or  during  neces- 
sary repairs,  a  Mufficient  supply  of  water  for  the  following 
purposes ;  that  is  to  say,  for  cleaosing  the  sewers  and 
drains,  for  cleansing  and  watering  the  streeto,  and  for 
supplying  aoy  pubUc  pumps,  baths,  or  washhouses,  that 
may  be  established  for  the  free  use  of  the  inhabitants,  or 
paid  for  out  of  any  poor  rates  or  borough  rates  levied 
within  the  limits  of  the  special  Act ;  and  such  supply 
shall  be  provided  at  such  rates,  in  sich  quantities,  and 
upon  such  terms  and  conditions  as  may  be  agreed  upon 
by  the  town  conmiissioners  and  the  undertakers,  or,  in 
oaee  of  disagreement,  as  shall  be  settled  ...  by 
two  justices  .  .  .  uutil  ...  an  inspeutor  shall  have 
been  appointed,  and  after  the  appumtment  of  such 
inspector  by  the  inspector  so  appointed. 

By  sect.  38  the  undertakers  shall  fix  fireplugs  in 
the  pipes  for  the  supply  of  water  for  extinguish- 
inenres. 

By  sect.  39  the  undertakers  shall  renew,  and 
keep  in  order,  the  fireplugs,  and  deposit  keys 
where  fire  engines  are  kept,  and  put  up  notices 
showing  the  situations  of  we  fireplugs. 

By  sect.  43  the  cost  of  fireplugs  and  keys  shall 
be  defrayed  by  the  town  commissioners. 

By  8^.  41  the  undertakers  shall  place  and 
maintain  fireplugs  for  extingpiishing  fires  only, 
near  works  or  manufactories  at  the  request  and 
expense  of  the  owners  or  occupiers. 

Sect.  42: 

The  undertakers  shall  at  all  times  keep  charged  with 
water  under  such  pressure  as  aforesaid,  all  their  pipes  to 
which  fireplugs  shall  be  fixed,  unless  prerented  by  frost, 
unusual  drought,  or  other  unayoidable  cause  or  accident 
or  during  necessary  repairs,  and  shall  allow  all  persons 
at  all  timee  to  take  and  use  such  water  for  extinguishing 
fire,  without  making  compensation  for  the  same. 

By  sect.  43  penalties  are  imposed  on  the  under- 
takers for  neglect  or  refusal  to  comply  with  the 
obligations  imposed  by  the  preceding  sections. 

Tne  special  Acts  oi  ParUament  by  and  under 
which  the  undertaking  of  the  defendant  company 
was  regulated  and  carried  on  incorporated  all 
the  above  provisions. 

Metropolitan  Fire  Brigade  Act  1865  (28  &  29 
Vict.  c.  90), 

Sect.  32.  All  the  powers  now  exercised  by  any  local 
body  or  officer  within  the  metropolis  as  respects  fireplags 
■hall  henceforth  be  exercised  by  the  board,  and  the 
board  shall  be  entitled  to  receive  copies  or  extracts  of 
all  plans  kept  by  any  water  company  under  the  provi- 


sions of  15  &  16  Vict.  c.  84,  and  every  such  water  com- 
pany vhall  provide,  at  the  expense  of  the  board,  in  any 
mains  or  pipes  within  the  metropolis,  plugs  for  the> 
supply  of  water  in  case  of  fire,  at  such  places,  of  suoh. 
dimensions,  and  in  such  form  as  the  board  may  require, 
and  the  Fire  Brigade  shall  be  at  liberty  to  make  suoh 
use  thereof  as  they  may  deem  necessary  for  the  purpose 
of  extinguishing  any  fire ;  and  every  such  company 
shall  deposit  ke>s  of  all  their  fireplugs  at  such  places  as 
may  be  appointed  by  the  board,  ana  the  board  may  put 
up  un  any  house  or  building  a  public  notice  in  some  con- 
spicuous place  in  each  street  In  which  a  fireplug  is 
situated,  showing  its  situation. 

Metropolis  Water  Act  1871    (34  &  35    Vict, 
c  113): 

Sect.  34.  Sect.  32  of  the  Metropolitan  Fire  Brigade 
Aot  1865  shall  operate  subject  and  accordmg  to 
the  provisions  following — that  is  to  say  :  (1)  In  that 
Bsction  and  in  this  provision  the  tdrm  "fireplug"  and 
the  term  ''plug"  shall  include  hydrant  and  all  other 
apparatus  necessary  or  proper  in  connection  with  the 
company's  pipes  for  supply  of  water  in  cases  of  fire.  (2) 
Where  a  company  give  a  constant  tupply  in  any  part  of 
their  water  limits,  they  maj,  if  they  thizik  fit,  give  notice 
thereof  to  the  Metropolitan  Board  of  Works.  (3)  If  the 
Metropolitan  Board  of  Works  do  not  within  two  months 
after  receipt  of  aoy  such  notice  specify,  as  regards  that 
part  of  the  company's  water  limits,  what  plugs  for 
supply  of  water  in  case  of  fire,  at  what  places,  of  what 
dimensions,  and  in  what  form  they  require  the  company 
to  provide,  then,  at  any  time  after  the  expiration  of  that 
time,  the  company  may,  if  they  think  fit,  provide  in  and 
for  that  part  of  their  water  limits,  such  plugs  for  supply 
of  water  in  case  of  fire,  at  such  places,  of  such  dimen- 
sions,  and  in  such  form,  as  to  the  company  seem  neces- 
sary or  proper.  (4)  Thereupon  as  regards  that  part  of 
the  company's  water  limits,  the  company  shall  be  deemed 
t J  have  fully  discharged  all  obligations  imposed  on  them 
by  the  said  sect.  32.  (5)  All  plugs  provided  by  a  com- 
pany in  pursuance  of  this  provision  may,  for  the  purposes 
of  the  Fire  Brigade  be  used  as  if  they  had  been  provided 
on  the  requisition  of  the  Metropolitan  Board  of  Works 
under  the  said  sect.  32. 

By  sub-sect.  6  the  expense  of  providing  plugs 
is  imposed  on  the  Metropolitan  Board  of  Works. 

The  term  "  company  "  included  the  defendants. 

By  the  Local  (jk>vemment  Act  1888  (51  &  52 
Vict.  c.  41),  8.  40,  the  powers,  duties,  and  liabilities 
of  the  Mecropolitan  Board  of  Works  were  trans- 
ferred to  the  plaintiffs. 

London  County  Council  ^  General  Powers)  Aot 
1894  (58  &  59  Vict.  c.  ccxii.) : 

Sect.  4.  It  shall  be  lawful  for  the  council  to  enter  into 
and  carry  into  effect  any  agreement  with  the  companies 
supplying  water  in  London,  and  the  vestries  and  district 
boards  of  works  in  London,  or  any  of  them  respectively, 
with  respect  to  the  use  of  fire  hydrants  for  flashing  and 
other  purposes.  Provided  that  no  agreement  under  this 
section  with  respect  to  any  hydrant  shall  bo  valid,  unless 
the  company  owning  the  main  or  pipe  with  which 
the  hydrant  is  connected,  and  the  local  authority  (if 
any)  to  whom  the  hydrant  belongs,  shall  be  a  party 
thereto. 

The  hydrants  to  which  the  action  more  parti- 
cularly referred  were  situated  in  Dalston-lane, 
Queen*s-road,  Downs-road,  Wells-street,  and 
Brooksby's-waU.  In  and  between  the  months  of 
July  and  Sept.  1897  these  streets  were  in  course 
of  being  paved  and  channelled,  and  the  defen- 
dants from  time  to  time  during  those  months, 
without  haviug  obtained  or  asked  the  consent  of 
the  plaintiffs,  used  and  allowed  those  engaged  in 
the  operations  of    paving  and  channelling    the 
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stareets  to  use  the  hydrants  for  the  purpose  of 
obtaming,  from  the  defendants'  water  mains  by 
means  of  the  hydrants,  a  supply  of  water  for  the 
operations. 

The  plaintiffs  contended  that  the  hydrants  in 
•question  were  provided  at  the  public  expense 
specially  for  the  purpose  of  extinguishing  fires, 
and  could  not,  save  pursuant  to  an  agreement 
under  the  London  Oounty  Council  (General 
Powers)  Act  1894,  s.  4,  lawfully  be  used,  or  at 
any  rate  could  not,  without  the  consent  of  the 
plaintiffs,  lawfully  be  used  for  any  purpose  except 
to  extinguihh  fires,  or,  alternatively,  could  not  be 
used  for  any  purpose  other  than  the  purposes 
specified  in  the  Waterworks  Clauses  Act,  s.  37, 
and  ought  not  in  any  event  to  be  used  by  persons 
other  than  the  servants  of  the  defendants. 

The  defendants  contended  that  they  were 
entitled  themselves  to  use,  and  to  allow  other 
persons  to  use,  and  that  those  persons  were 
entitled  with  the  permission  of  the  defendants  to 
use  the  hydrants  for  all  purposes  and  at  such 
times  and  in  such  manner  as  the  defendants 
thought  fit.  The  defendants  had  used  or  per- 
mitted  the  user  of  the  hydrants,  or  some  of  them, 
for  the  following  purposes — namely,  for  tempo- 
rary supplies  of  water  during  paving  and  other 
like  worKs,  and  duriog  severe  frosts  and  other 
exceptional  circumstances,  and  had  been  requested 
to  cease  and  discontinue  that  user,  but  had 
refused  so  to  do,  and  continued  to  allow  the  user 
of  the  hydrants  for  the  purposes  above  specified, 
and  witnout  any  agreement  with  or  consent  of 
the  plaintiffs. 

The  hydrants  in  question  were  provided  by  the 
defendants  at  the  request  in  writing  of  the 
Metropolitan  Board  of  Works  made  under  the 
provisions  of  sect.  32  of  the  Metropolitan  Fire 
Brigade  Act  1865  and  sect.  34  of  the  Metropolis 
Water  Act  1871.  The  costs,  charges,  and  expenses 
of  the  defendants  in  and  about  providing  the 
hydrants  had  been  paid  to  the  defendants  by  the 
Metropolitan  Board  of  Works  or  by  the  plaintiffs 
as  the  successors  of  that  board.  In  1897  the 
cover  of  one  of  the  hydrants  required  to  be 
raised  to  the  level  of  the  new  pavement;  the 
work  was  executed  by  the  defendants,  and  after- 
wards paid  for  by  the  plaintiffs ;  save  in  this  one 
instance  no  works  of  maintenance  or  repair  had 
been  executed  upon  or  in  connection  with  any  of 
the  hydrants. 

The  hydrants  in  question  were  appliances 
attached  to  the  water  mains,  in  districts  where 
those  mains  were  kept  constantly  filled  with  water 
to  be  drawn  from  the  mains  at  the  point  where  the 
hydrant  was  placed. 

In  the  defendants'  district,  as  in  most  other 
parts  of  the  metropolis,  a  constant  supply  of 
water  under  pressure  was  supplied  by  the  defen- 
dants, and  consequently,  upon  the  introduction 
of  the  system  of  constemt  supply,  and  the  inven- 
tion of  the  hydrant,  the  old  fireplugs  were  replaced 
by  hydrants. 

Hydrants  are  designed  and  constructed  with  a 
view  to  their  being  certain  in  action  and  easy  to 
manipulate,  but,  unless  the  valve  which  they 
include  is  properly  replaced,  there  is  a  liability  to 
leakage  of  water,  and  in  cold  weather  to  a  possible 
disablement  of  the  hydrant  by  the  freezing  of  that 
water. 

The  hydrants  in  question  were  of  a  pattern 
specially  selected  by  the  plaintiffs  or  their  pre- 


decessors to  meet  the  requiremente  of  the  fire 
brigade,  and  were  practically  tested  by  the  fire 
brisade. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Whether  hydrants,  fireplugs,  and 
apparatus,  provided  by  the  defendants  pursuant 
to  sect.  32  of  the  Metropolitan  Fire  Brigade  Act 
1865  and  (or)  sect.  34  of  the  Metropolis  Water  Act 
1891,  or  pursuant  to  either  of  those  sections, 
might,  in  the  absence  of  any  agreement  under  the 
London  County  Council  (General  Powers)  Act 
1894  lawfully  l>e  used  for  any  purpose  or  purpoaes 
in  addition  to  the  supply  of  water  for  extinguish- 
ing fires.  And,  if  so  (2)  Whether  that  additional 
user  was  limited  to  the  purposes  specified  in 
sect.  37  of  the  Waterworks  Glauses  Act  1847,  or 
to  any  and  what  other  purpoaes ;  (3)  whether  that 
additional  user  might  take  place  without  the 
consent  of  the  London  County  Council  thereto. 
(4)  Whether  that  right  of  user  was  confined  to  the 
defendants  themselves,  or  might,  with  the  per- 
mission of  the  defendants,  be  exercised  by  persons 
other  th4n  the  defendant. 

English  Harrison,  Q.G.  {Daldy  with  him)  for 
the  plaintiffs.  The  plaintiffs  are  invested  with 
the  control  of  the  fire  brigade  and  the  responsi- 
bility of  seeing  that  it  and  the  instruments  it  uses 
are  in  a  state  of  efficieucy  for  the  purpose  for 
which  they  are  intended.  One  of  the  most  neoee- 
sary  of  these  instrumente  is  the  hydrante.  These 
are  instruments  which,  as  the  case  shows,  may  be 
rendered  useless  by  being  interfered  with  by 
unskilled  workmen.  In  order,  then,  that  they 
may  be  always  kept  in  that  state  of  efScieoi^ 
which  will  enable  the  plaintiffs  to  discharge  their 
statutory  duties,  their  complete  control  must  be 
in  the  bands  of  the  plaintiffs,  whose  men  are 
skilled  in  their  use.  These  considerations,  and 
the  fact  that  they  are  provided  at  the  expense  of 
the  plaintiffs,  and  the  fact  that  it  was  thought 
necessary  to  give  the  plaintiffs  and  the  water 
companies  power  by  sect.  4  of  the  London 
County  Council  (General  Powers)  Act  1894  to 
enter  into  agreemente  for  their  use  for  other 
purposes  thiua  extinguishing  fire  show  that  it 
was  the  intention  of  the  Legislature  that  these 
hydrante  should  be  used  for  no  other  purpose 
without  the  consent  of  the  plaintiffs  who  were 
to  consent  onlv  when  there  was  no  danger  that 
such  use  would  interfere  with  their  ^ciency 
for  the  purpose  for  which  they  were  primarily 
intended. 

Cripps,  Q.G.  (B,  B.  D.  Acland  with  him)  for 
the  aefendante. — The  plaintiffs  are  unable  to 
point  to  any  express  provision  in  the  statutes 
material  to  this  question  prohibiting  the  com- 
pany from  using  these  hy  diunte.  Such  an  express 
prohibition  is  necessary  to  prevent  their  using  the 
hydi*ante,  since  the  lattei  once  affixed  to  their 
mains  are  their  property.  As  such,  prima  fade 
they  are  entitled  to  use  them  when  and  for  what 
purposes  they  please,  provided  they  do  not  pre- 
vent the  defendante  from  having  that  access  to 
and  use  of  them  which  the  statute  requires.  This 
is  the  view  of  the  law  which  was  taken  by  Lord 
Esher  in  Moore  v.  Lambeth  WaterworJee  Company 
(55  L.  T.  Rep.  309,  at  310 ;  17  Q.  B.  Div.  462.  at 
465),  where  he  says  with  reference  to  the  fireplug 
there  in  question :  "  No  doubt  it  was  also  used  for 
flushing  the  sewers.  But  I  do  not  know  that  an 
Act  which  says  that  the  company  must  put  into 
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the  road  a  fireplug  means  thereby  that  the  oom- 
panj  may  never  use  the  ping  for  any  other 
porpoee." 

English  Harrison,  Q.C.  in  reply. — Lord  Esher's 
statement  in  Moore  ▼.  Lambeth  Waterworks  Com- 
pany («Hp.)  was  merely  obiter  dictum. 

Bbucb,  J. — The  first  question  stated  for  oar 
opinion  is  whether  the  hydrants,  fireplngs,  and 
apparatus,  provided  by  the  defendants  pursuant 
to  the  Metropolitan  Fire  Brigade  Act  1865,  s.  32. 
and  the  Metropolis  Water  Act  1871,  s.  34,  or 
either  of  those  sections  may,  in  the  absence  of  an^ 
agreement  under  the  London  County  Council 
(General  Powers)  Act  1894,  s.  4,  lawfully  be  used 
for  any  purpose  other  than  to  supply  water  for 
extingnisoing  fires.  I  am  of  opimon  that  we 
ought  to  answer  this  question  in  the  affirmative. 
I  fail  to  see  any  provision  the  effect  of  which  can 
be  to  limit  the  right  of  the  defendants  to  use  the 
hydrants  in  the  way  the  plaintiffs  say  that  right 
is  limited.  There  is  nothing  in  any  of  the 
statntes  referred  to  in  the  case,  and  to  which  our 
attention  is  drawn,  to  limit  the  right  of  the  water- 
works company  to  use  their  own  hydrants  as  they 
think  fit,  subject  to  the  obligations  expressly 
imposed  upon  them  by  those  statutes.  The  second 
question  is,  whether  tne  additional  user  ia  limited 
to  the  purposes  specified  in  the  Waterworks 
Clauses  Act  1847,  s.  37,  or  to  any  and  what  other 
purposes.  There  is  nothing  to  limit  the  user  as 
suggested,  and  this  question  must  therefore  be 
answered  in  the  negative.  The  third  question  is, 
whether  the  additional  user  may  take  place  with- 
out  the  consent  of  the  London  County  Council. 
There  is  nothing  to  require  the  county  council's 
consent,  so  onr  answer  must  be  in  the  affirmative. 
The  fourth  question  is,  whether  the  right  of  user 
is  confined  to  the  defendants  themselves,  or  may 
with  their  consent  be  exercised  by  other  persons. 
The  proper  answer  to  that  is  there  is  nothing  to 
confine  the  right  of  user  as  sug^ted.  The 
result  is  that  the  plaintiffs  have  railed  to  make 
out  their  case,  and  the  defendants  are  entitled  to 
judgment. 

Phillimobb,  J. — I  am  of  the  same  opinion. 
Tarious  burdens  and  obligations  are  imposed  on 
the  waterworks  company  by  the  different  statutes 
which  have  been  leierred  to.  One  of  these  obli- 
gations is  to  fix  and  maintain  fireplugs,  now 
hydrants.  The  company  are  also  bound  to  keep 
their  pipes  charged,  ana  to  allow  all  persons  to 
draw  water  from  their  pipes  for  extinguishing 
fires  without  demanding  compensation,  and  to 
provide  water  for  cleansing  sewers  and  drains,  for 
cleansing  and  watering  the  streets,  and  for  pro- 
vidmg  public  pumps,  baths,  &c.,  on  the  terms  set 
out.  All  the  different  sections  impose  special 
obligations,  and  the  reasonable  inference  from 
this  is  there  are  no  other  obligations  imposed  in 
addition  to  those  specified.  The  whole  matter  is 
the  creation  of  statute,  and  every  obligation 
imposed  must  arise  by  statute.  There  is  nothing 
stated  in  the  case  to  show  that  any  mischief  is 
likely  to  arise  from  the  hydrants  being  used  by 
the  waterworks  company,  who  in  any  event  would 
have  the  control  of  the  hydrants.  It  is  true  that 
the  hydrants  were  erected  at  the  request  and  at 
the  expense  of  the  plaintiffs;  but  they  were 
placed  on  the  waterworks  company's  property, 
and  they  are  the  waterworks  company's  property 
subject  only  to  the  right  of  access  by  the  plaintiffs,  | 


as  being  the  municipal  authority,  for  the  purpose- 
of  extinguishing  fire. 

Judgment  for  the  defendants. 

Solicitor  for  the  plaintiffs,  W.  A.  Blaxland. 
Solicitors  for  the  defendants,  Bi/rcham  and  Co. 


Wednesday,  Jan.  31. 

(Before  Chaknbll  and  Bucknill,  JJ.) 

Bbo.  17.  JusTiCBS  of  London  ;  Ex  parte 
Gtjabdians  of  thb  Poob  of  Gbbbnwich.  (a) 

Practice — Order  for  maintenance  of  parent — 
"  Sum  adjudged  to  be  paid  *' — Appeal  to  quarter 
sessionr-~4S  Eliz.  c.  2,  s.  6 — Metropolitan  Police 
Cowrt  Act  1839  (2  &  3  Vict.  c.  71),  s.  50. 

There  is  no  right  of  ampeal  to  quarter  sessions 
under  sect.  6  of  43  Eliz.  c.  2,  from  an  order  to 
contribute  to  the  maintenance  of  a  pauper  parent 
m^e  by  justices  in  petty  sessions. 

Where  the  order  was  for  the  payment  of  a  sum  of 
2s.  6(2.  per  week  whUe  the  parent  remained  a 
pauper,  neld  that  such  order  was  not  a  summuwy 
order  "  in  which  the  sum  or  penalty  adjudged 
to  be  paid  shaU  be  more  than  32.,  or  tn  which  the 
penalty  adjudged  shall  be  imprisonment  for  any 
time  more  than  one  calendar  m>ontK*'  within 
sect.  50  of  the  Metropolitan  Police  Court  Act 
1839,  though  the  liability  under  the  order  might 
ultimately  exceed  31.,  and  thotbgh  the  person 
ordered  to  pay  might  ultimately  be  imprisoned 
for  failure  to  do  so. 

Bulb  nisi  for  a  certiorari  to  bring  up  and  quasb 
an  order  made  by  the  Court  of  Quarter  Sessions 
of  South  London  on  an  appeal  from  a  metro- 
politan magistrate,  on  the  ground  that  the  Court 
of  Quarter  Sessions  had  no  jurisdiction  to  enter- 
tain  such  appeal. 

On  the  4th  May  1899,  on  the  apnlication  of 
H.  S.  Campbell  on  behalf  of  the  guardians  of  the* 
poor  of  Greenwich  Union,  the  metropolitan 
magistrate  sitting  at  the  Greenwich  Police-court,, 
made  the  following  order :  That  H.  S.  Campbell^ 
on  behalf  of  the  gpiardians  of  the  poor  of  the 
Greenwich  Union  .  .  .  having  made  com- 
plaint that  one  Mary  Anne  Grist  is  an  old  and 
impotent  person,  and  not  able  to  work  or  main- 
tain  herself,  and  is  now  chargeable  to  the  said 
union,  and  that  one  J.  Grist,  hereinafter  called 
the  defendant,  is  the  son  of  the  said  Mary  Anne 
Grist,  and  is  of  sufficient  ability  to  relieve  and 
maintain  his  said  mother.  On  hearing  the  said 
complaint,  it  is  adjudged  that  the  said  Mary 
Anne  Grist  is  poor  ana  unable  to  work  so  as  to 
support  and  maintain  herself,  and  that  she  is 
actually  chargeable  to  the  said  union,  and  that 
the  said  defendant  is  of  sufficient  ability  to 
relieve  and  maintain  his  said  mother;  and  it 
being  now  proved  that  the  said  defendant  dwells 
within  the  jurisdiction  of  this  court,  it  is  ordered 
that  the  defendant  shall  upon  notice  of  this  order 
pay  to  the  guardians  of  tne  said  union  through 
their  collector  weekly  from  this  time  present  the 
sum  of  2«  6(2.  for  ana  towards  the  relief  and  main- 
tenance of  the  said  Mary  Anne  Grist  for  and 
during  so  long  a  time  as  she  is  poor  and  unable  to 
work  so  as  to  relieve  and  maintain  herself,  and 
shall  be  chargeable  to  the  said  union,  or  until  the 

'a)  Beported  by  J.  Andrew  Staahan,  Esq.,  Barrl8t«r-at-Law. 
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defendant  shall  be  lawfully  ordered  to  the  con- 
trary. 

The  defendant  Grist  had  appeared  before  the 
magistrate  when  this  order  was  made,  but  he  had 
no  le(2^1  assisfanoe.  Subsequently  he  consulted  a 
solicitor,  who  pointed  out  to  the  guardians  that 
as  Grist  was  an  illegitimate  no  order  for  the 
maintenance  of  his  mother  could  be  made. 

The  guardians  thereupon  stated  that  they 
fihould  not  take  any  action  on  the  order  which 
they  would  treat  as  invalid.  Grist,  however, 
appealed  from  the  order  to  the  Court  of  Quarter 
Sessions,  where  it  was  set  aside  and  costs  given 
against  the  (irtiardians. 

The  guardians,  who  had  not  appeared  at  quarter 
sessions,  having  obtained  a  rule  nUi  to  bring  up 
and  quash  the  order  of  the  court  on  the  ground 
above  stated,  this  rule  now  came  on  for  argument. 

W,  M.  Thompson  showed  cause  against  the 
rule — The  proceedings  which  resulted  in  the 
order  set  aside  by  the  Court  of  Quarter  Sessions 
were  taken  under  sect.  7  of  43  Eliz.  c.  2.  By 
sect.  6  of  that  Act.  a  right  of  appeal  i«  given  from 
every  order  made  by  the  justices  under  this  Act. 
[Channell,  J. — Sect.  6  cannot  g^ve  a  right  of 
appeal  in  this  case,  since  under  that  Act  the  petty 
sessions  had  no  jurisdiction  to  make  the  order 
here  appealed  from.  The  only  court  which  could 
make  this  order  then  was  the  Court  of  Quarter 
Sessions  it««*lf.]  I  submit  that  the  latter  words 
of  sect.  7,  which  are  now  repealed  by  31  &  32  Yict. 
c.  122,  8.  36,  gave  concurrent  jurisdiction  to  the 
justices  at  petty  sessions  and  at  quarter  sessions. 
[Channbll,  J.-^The  Legislature  did  not  think  so 
when  it  thought  it  necessary  to  pass  an  Act 
f^iving  the  justices  at  petty  sessions  jurisdiction 
to  make  such  orders.]  If  I  am  wrong  on  this 
we  have  an  appeal  under  sect.  19  of  the  Summary 
Jurisdiction  Act  1879  or  under  sect.  50  of  2  &  3 
Yict.  c.  71  (Metropolitan  Police  Act  1839).  By 
the  latter  Act  there  is  a  right  of  appeal  from  the 
decision  of  any  metropolitan  magistrate  in  every 
case  of  summary  order  or  conviction  "  in  which 
the  sum  or  penalty  adjudged  to  be  paid  shall 
be  more  than  37.  or  in  which  the  penalty 
adjudged  shall  be  imprisonment  for  any  time  more 
than  one  calendar  month."  Here  the  sum 
adjudged  is  not  two-and -sixpence  merely,  but  a 
succession  of  weekly  two-and-Rizpences  as  long  as 
the  mother  remains  a  pauper,  and  for  failure  to  pay 
them  the  respondent  is  liable  to  imprisonment. 

Travers  Humphreys  for  the  guardians. — Sect.  6 
of  43  Eliz.  c.  2  gave  the  right  of  appeal  only 
where  the  justices  in  petty  sessions  hui  jurisdic- 
tion in  first  instances,  and  they  had  no  such  juris- 
diction before  the  Poor  Belief  Act  of  1819  (59 
Geo.  3,  c.  12,  s.  26).  After  that  Act  quarter 
sessions  and  petty  sessions  had  concurrent  jurisdic- 
tion till  31  &  32  Yict.  c.  122.  Sect.  36  of  that  Act 
took  away  the  jurisdiction  of  quarter  sessions.  As 
the  right  of  appeal  can  only  arise  by  express  provi-  | 
sion  for  appeal  by  statute,  there  was  at  no  time  i 
any  such  ngkt.  First  the  quarter  sessions  had 
sole  jurisdiction,  then  quarter  sessions  and  petty 
sessions  had  concurrent  and  co-ordinate  jurisdic- 
tion, and  now  petty  sessions  has  sole  jurisdiction. 
At  no  time  was  thera  an  appeal  from  petty  to 
quarter  sessions.  As  to  sect.  50  of  the  Metro- 
politan Police  Act  1839  there  was  no  sum  of 
**  more  than  three  pounds  adjudged  "  here  ;  and 
as  to  imprisonment  for  nonpayment,  there  can 


be  no  imprisonment  under  this  order.  A  new 
order  will  oe  needed  for  that,  from  which  possibly 
an  appeal  lies. 

Channell,  J. — ^1  think  that  this  rule  must  be 
made  absolute.  Wben  one  comes  to  look  into  the 
matter,  it  seems  that  there  is  no  appeal  given  to 
quarter  sessions  against  an  order  of  petty  .sessions 
under  the  statutes  to  contribute  t**  the  cost  of 
maintenance  of  a  mother  who  has  become  charge- 
able. The  power  to  make  such  an  order  was 
originally  given  by  the  statute  of  Elizabeth  to 
quarter  sessions.  It  is  true  that  in  the  same 
statute  of  Elizabeth  there  was  an  appeal  to 
quarter  sessions  against  any  act  done  by  justices, 
but  that  clearly  did  not  mean  an  appeal  to 
(quarter  sessions  against  any  act  done  by  lustioea 
in  quarter  sessions.  It  is  somewhat  douolxul  now 
how  far  that  power  of  appeal  under  the  original 
Act  of  Elizabeth  exists  still,  because,  as  pointed 
out  in  the  caoe  of  Betj,  v.  Justices  of  London ;  £b 
parU  Bayne  (80  L.  T.  ^p.  286 ;  (1899)  1  Q.  B.  537). 
there  have  been  in  subsequent  statutes  codes  of 
procedure  enacted  which  take  the  place  of  the  veiy 
genernl  provisions  of  the  statute  of  Elizabeth  in 
this  respect  and  so  far  take  the  place  that  the 
court  in  that  case  thought  that  taev  were  sub- 
stituted for  them,  and  that  you  mnstlook  only  at 
the  words  of  the  subsequent  statutes  which  give 
in  detail  the  mod*'  of  appealing  and  the  cases 
where  you  csLa  S'PP^  fi*om  an  act  of  justices  done 
under  the  Act  of  Elizabeth  and  that  you  oonld  no 
longer  appeal  in  the  very  general  way  of  that 
section,  if  you  could  appeal  under  that  section, 
you  could  appeal  at  any  time  or  after  any  lapse 
of  time  after  the  orders  had  been  made  and  so  on, 
and  consequently  it  is  necessary  to  hold  that  the 
subsequent  legislation  is  in  substitution  for  that 
and  consequently  is  indirectly  a  repeal  of  that 
part  of  the  Act  of  Elizabeth — ^not  a  repeal  techni- 
cally, but  a  substitution  of  something  else  for  it,  so 
that  it  is  to  all  intents  and  purposes  gone.  That  is 
how  the  matter  stood  originally  in  the  Act  of  Eliza- 
beth that  there  was  no  appeal  to  quarter  seesioos 
against  an  order  of  this  Kind  because  it  was  in 
fact  made  by  quarter  sessions.  The  next  Act  was 
the  one  of  1819,  which  enabled  the  order  to  be 
made  at  V^ttj  sessions  as  well  as  at  quarter 
sessions.  It  cud  not  take  awa^  the  jurisdiction  of 
quarter  sessions,  but  it  gave  jurisdiction  to  petty 
sessions.  That  Act  did  not  give  any  appeal  from 
the  order  when  it  was  made  in  petty  sessions. 
Consequently  there  was  none.  None  of  the  Acts 
which  have  altered  the  procedure  subsequently 
have  given  any  right  of  app^.  The  nght  of 
appeal  to  quarter  sessions  is  statutory,  and  statu- 
tory only,  and  there  being  no  statutory  right  of 
appeal  here  the  result  is  that  there  is  no  auoh 
appeal.  None  of  the  appeals  under  the  Summary 
Jurisdiction  Acts  happen  to  fit  the  case.  They 
might,  I  think,  apply  to  the  case  if,  after  this 
order  for  maintenance,  there  had  been  an  order 
for  imprisonment  in  consequence  of  disobedience 
to  it.  I  have  not  gone  into  it  in  detail,  but  I 
incline  to  think  there  are  statutes  which  would 
give  a  right  of  appeal  from  the  order  for  imprison- 
ment, but,  of  course,  that  is  not  before  us  now. 
The  only  remaining  Act  which  has  been  brought 
to  our  attention  is  the  Metropolis  Police  Court 
Act,  which  says  that  where  an  order  adjudges  a 
person  to  pay  the  sum  of  31.  there  is  a  right  of 
appeal  from  it.  This  order  was  to  pay  a  sum 
weekly  which  might  or  might  not  exceed  3L    I 
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^tiiiiik  that  cannot  be  said  to  be  an  order  adjudging 
liim  to  pay  S2.  There  is  said  to  be  no  case  in 
point,  but  there  are  many  cases  under  the  statute 
of  George,  and  if  it  cannot  be  said  to  be  more  or 
less  it  cannot  be  said  to  be  an  order  for  that 
amount.  We  do  not  know  what  state  of  health 
the  old  woman  was  in  or  anything  else.  If  she 
•died  it  would  come  to  an  end ;  if  somebody  left 
her  a  legacy  it  would  come  to  an  end ;  or  if  she 
ffob  a  good  situation  through  which  to  earn  a 
living  it  would  come  to  an  end.  Consequently  it 
is  impossible  to  say  that  at  the  time  the  order 
was  made  it  was  an  order  adjudging  the  person  to 
pay  32.  It  does  not  arise  on  that.  The  result  is 
that  quarter  sessions  have  entertained  an  appeal 
in  a  case  in  which  nobody  came  to  point  out  to 
them  that  there  was  no  right  of  appeal,  and  they 
^d  not  consider  it.  They  have  made  an  order, 
iiherefore,  without  jurisdiction;  and  as  it  is 
brought  before  us  in  due  form  of  certiorari  we 
must  quash  it. 

BucKNiLL,  J.  concurred. 

Judgment  accordingly. 

Solicitors  for  the  guardians,  Samuel  Saw  and 
£on» 

Solicitors  for  the  defendants.  Fay  and  Co. 


Monday,  Feb.  5, 1900. 

(Before  Channbll  and  Bitcknill,  J  J.) 

JoBSON  (app.)  V.  Hendbbson  (resp.)  (a) 

Tolice — Throwing  stones — Power  to  lay  informa- 
Hon — No  authority  of  turban  council — Towns 
Police  Clauses  Act  1847  (10  &  11  Viet.  c.  89), 
8.  2S— Public  HeaUh  Act  1875  (38  <fr  39  Vict 
e.  53),  ss.  171,  253. 

By  sect  28  of  the  Towns  Police  Clauses  Act  1847, 
everyone  who  to  the  awnoyance  and  danger  of 
the  passengers  wantonly  throws  stones  is  liable 
to  a  penalty. 

By  sect.  171  of  the  Public  Health  Act  1875,  the 
provisions  of  the  Towns  Police  Clauses  Act  1847 
vnth  respect  to  the  above  was  **for  the  purpose 
of  regylatina  such  matters  in  urban  districts  " 
incorporated  in  that  Ad. 

It  is  provided  by  sect  253  of  the  Public  Health 
Act  1875  thai  "proceedings  for  the  recovery 
of  any  penalty  under  this  Act  shall  not,  except 
aa  in  this  Act  is  expressly  provided,  be  had  or 
taken  by  any  person  otner  than  by  a  party 
aggrieved  or  by  the  local  authority  of  the  district 
in  which  the  offence  is  committed.** 

Held,  that  the  district  superintendent  of  police 
could  la/y  an  information  under  sect  &  of  the 
Towns  Police  Clauses  Act  1847,  although  not  the 
party  aggrieved  or  authorised  by  the  local 
authority. 

Case  stated  on  an  information  preferred  by  the 
appellant  under  sect.  28  of  the  Towns  Folice 
Clauses  Act  1847  charging  the  respondent  with 
having  in  a  certain  street  to  the  annoyance 
and  danger  of  the  passengers  wantonly  thrown 
stones. 

The  appellant  is  the  superintendent  of  the  Blyth 
division  of  the  Northumberland  County  Consta- 
bulaiy,  and  preferred  the  information  for  the 
offence  charged,  which  is  punishable  under  sect.  28 
of  the  Towns  Police  Clauses  Act  1847. 

(•)  Baportad  by  W.  Di  B.  Herbert,  Esq.,  BarrUter-at-Law. 
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The  place  where  the  alleged  offence  was  com- 
mitted is  within  the  limits  of  the  Cowpen  UrluuL 
District  Council,  and  the  provisions  of  sect.  28  of 
the  Towns  Police  Ciauses  Act  1847  are  in  force 
within  the  Cowpen  Urban  District  bv  reason  of 
their  being  incorporated  with  the  Public  Health 
Act  1875  by  the  provisions  of  sect.  171  of  the  last- 
mentioned  Act. 

By  sect.  253  of  the  Public  Health  Act  1875, 
proceedings  for  the  recovery  of  any  penaltv  under 
that  Act.  except  as  is  expressly  providea  by  the 
Act  itself,  cannot  be  taken,  except  by  a  person 
aggrieved  or  the  local  authority,  without  the  con- 
sent of  the  Attorney- General,  and  sect.  259  pro- 
vides that  any  local  authority  may  appear  before 
any  court  or  by  their  clerik  or  by  a  properly 
authorised  officer. 

Prior  to  the  date  of  the  hearing  of  this  infor- 
mation, the  police  have  frequently  reported 
infringements  of  those  provisions  of  the  Towns 
Police  Clauses  Act  whicu  are  incorporated  with 
the  Public  Health  Act  to  the  urban  district 
council,  and  any  proceedings  taken  on  these 
reports  were  instituted  by  the  urban  district 
council  by  their  properly  authorised  officer,  who 
produced  his  authority  in  court. 

The  appellant  had  no  authority  from  the  urban 
district  council  to  lay  the  information  on  the 
present  case,  nor  was  he  a  partj  ae^rieved,  but  ho 
simplv  laid  the  information  m  his  capacity  of 
supermtendent  of  police  of  the  district. 

It  was  contended  by  the  appellant's  solicitor 
that  the  authority  of  the  urban  district  council 
was  not  necessary,  and  that  the  police  were  the 
proper  parties  to  prosecute.  That  sect.  171  of  the 
i^ublic  Health  Act  1875  only  incorporated  the 
Towns  Police  Clauses  Act  in  order  to  make  that 
Act  applicable  in  terms  of  its  preamble,  and  gave 
an  extended  interpretation  to  certain  expressions 
in  the  Towns  Police  Clauses  Act,  but  did  not  in 
any  wav  limit  to  the  urban  authority  the  ri^ht  of 
prooeeoing  under  that  Act.  That  sect.  28  differed 
from  other  sections  of  the  Towns  Police  Clauses 
Act  in  that  it  provided  that  one  justice  might 
convict  under  it,  and  to  construe  it  as  govemedby 
the  Public  Health  Act  1875  when  enforced  in  the 
district  of  an  urban  council  would  be  to  repeal 
that  provision  of  the  section,  for  by  sect.  251  of 
the  latter  Act  offences  governed  b^  such  Act 
cannot  be  dealt  with  by  less  than  two  justices,  and 
that  such  repeal,  if  ii\tended,  would  have  been 
clearly  expressed.  That  sect.  28  of  the  Towns 
Police  Clauses  Act  1847  as  interpreted  by 
sect.  171  of  the  Public  Health  Act  authorised  a 
constable  to  arrest  persons  committing  within  his 
sight  any  of  the  various  offences  named  in  the 
s^ion,  and  that  such  power  to  arrest  by  implica- 
tion if  not  in  fact  included  a  power  to  lay  informa- 
tion for  summonses.  Appellant's  solicitor  ad- 
mitted he  was  unable  to  produce  any  decided  case 
in  favour  of  his  contention,  and  that  the  rieht  to 

Erosecute  claimed  was  intended  to  be  pressed  now 
V  the  police  authorities  for  the  purpose  of 
obtaining  an  authoritative  decision  upon  the 
point. 

The  justices  being  of  opinion  that  the  former 
practice  was  the  correct  one,  and  that  the  power 
of  instituting  proceedings  under  these  Acts  rested 
solely  with  the  urban  district  council,  dismissed 
the  case. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court  therefore  is : 

3  R 
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**  Had  the  appeUant,  in  the  oircamstanoeB,  power 
and  authority  to  lay  this  information  of  his  own 
initiatiTe,  or  shoald  the  proceedings  have  been  in- 
stituted by  the  urban  district  council  ?  " 

Bruce  WiUiamson  for  the  appellant. — The 
justices  were  wrong.  The  effect  of  their  decision 
would  be  that  sect.  253  would  in  part  repeal 
sect.  171.  The  penalty  is  not  under  the  Public 
Health  Act  1875,  but  under  the  Towns  Police 
Clauses  Act  1847,  and  secfc.  171  incorporates 
the  provisions  of  the  Acfc  which  imposes  tiie 
penalty. 

The  respondent  did  not  appear. 

Channbll,  J. — I  think  it  is  clear  that  it  is  not 
necessary  that  the  prosecutor  under  the  Towns 
Police  Clauses  Act  lo47  should  be  authorised  by 
the  local  authority.  Takins  that  Act  by  itself, 
anyone  could  prosecate.  Cole  v.  CouUon  (2  L.  T. 
Bep.  216)  is  the  nearest  case  to  this.  In  that 
case  the  proceedings  were  laid  under  another 
section  of  the  Towns  Police  Claanes  Act  1847 — 
sect.  35 — and  the  Act  that  intervened  there  was 
not  the  Public  Health  Act,  but  a  local  Act,  and 
there  it  was  held  that  the  clerk  to  the  commis- 
sioners under  that  local  Act  could  lay  an  infor- 
mation without  any  special  authority  from  the 
commissioners.  Cockbum,  C.J.  points  out  that 
it  was  for  tbe  ffeneral  morals  of  the  public  and 
that  the  general  Act  of  Parliament  gave  a  general 
authority  to  lay  an  information,  though  the  local 
Act  engrafted  upon  that  the  special  provision  that 
the  pezialty  should  go  to  the  coaamissioners.  Under 
the  Towns  Police  Clauses  Act  proceedings  might 
be  taken  by  anyone,  and  the  Public  H^th  Act 
1875  incorporates  the  Towns  Police  Clauses  Act 
1847  to  a  certain  extent  by  sect.  171.  I  do  not 
think  proceedings  under  the  Towns  Police  Clauses 
Act  are  included  in  sect.  253  of  the  Public  Health 
Act  1875. 


BxTCKNiLL,  J.  concurred. 


Appeal  allawed. 


Solicitors  for  the  appeUant,  /.  E,  and  JJ.  Seott, 
for  William  C^rZton,  Jblyth. 


Tuesday,  Feb.  6, 1900. 

(Before  Channell  and  Bitcknill,  J  J.) 

Beo.  v.   De   Gbbt  ;   Ex  parte    King's   Lynn 

Docks  Company,  (a) 

Poor  rate — Procedure — Appeal  to  quarter  seaeione 
— Notice  of  appeal — Service  of  notice — Condi- 
tion precedent  to  liearing  appeal — Jurisdiction 
of  quarter  sessions — Poor  Kelief  Act  1743  (17 
Oeo.  2,  c.  38),  s.  4f-^Local  Chvemment  Act  1894 
(56  &  57  Vict.  c.  73),  ss.  6, 33. 

The  giving  of  the  notice  of  appeal  required  by 
the  Poor  ttelief  Act  1743  upon  an  appeal  to 
quarter  sessions  against  a  poor  rate  %s  not  a 
condition  precedent  to  the  jurisdiction  of  the 
quarter  sessions  to  enter  and  respite  the  appeal. 

By  sect.  4  of  the  Poor  Belief  Act  1743,  any  person 
aggrieved  by  a  poor  rate  may  appeal  to  quarter 
sessions  **  giving  reasonable  notice  to  the  church- 
wardens or  overseers.** 

By  sect.  6  of  the  Local  Oovemm^nt  Act  1894  there 
are  transferred  to  the  parish  council  the  powers, 
duties,  and  liabilities  of  the  overseers  in  respect 
of  appeals  against  poor  rates ;  and  by  sect  33 

(a)  Beported  by  W.  W.  Oui,  Eiq.,  Barrlster^at-Lftw. 


the  Local  Oovemment  Board  "may,  on  the 
applicaUon  of  the  council  of  any  municipal 
borough  .  .  .  m^ike  an  order  conferring  on 
that  council  .  .  .  any  powers,  duties,  or 
liabilities  qf  overseers."  Under  this  section  the 
Local  Government  Board  made  an  order  iranB- 
ferring  to  the  council  of  a  borough  the  powers, 
duties,  and  liahUities  of  the  overseers  in  respect 
of  appeals  against  po  or  rates. 

Held,  that  the  service  of  the  notice  of  appeal 
against  a  poor  rate  upon  the  town  councU  wets 
not  a  concUtion  mrecedent  to  the  jurisdiction  of 
ike  recorder  of  ike  borough  to  respite  the  appeal 
to  the  quarter  sessions  against  the  rate. 

Beg.  V.  Justices  of  Kent  (80  L.  T.  Bvp.  622)  dis^ 
approved  of  vpon  this  point  and  not  followed. 

BiTLE  obtained  at  the  instance  of  the  King's  Lynn 
Docks  and  Bailway  Company,  calling  upon  the 
Hon.  J.  A.  De  Grey,  recorder  of  the  borough  of 
King's  Lynn,  to  show  cause  why  a  writ  of  WMn- 
damus  should  not  issue  directed  to  him  com- 
manding him  to  enter  or  cause  to  be  entered 
continuances  from  session  to  session  to  the  next 
general  quarter  session  of  the  peace  for  the 
borough  upon  the  two  several  appeals  between 
the  King's  Lynn  Docks  and  Bailway  Company 
(appellante)  and  the  Assessment  Committee  of 
the  King's  Ljmn  Poor  Law  Union  (respondents) 
touching  two  several  rates  or  assessmente  made 
for  the  relief  of  the  poor  of  the  parish  of  St. 
Margaret's  in  the  borough,  bearing  date  respec- 
tively the  2lBt  Nov.  1898  and  the  26th  May  1899, 
and  at  such  general  quarter  sessions  to  proceed 
to  hear  and  determine  tbe  appeals  according  to 
law. 
The  facte  as  steted  in  the  affidavite  were  these : 

The  King's  Lynn  Docks  and  Bailway  Company 
appealed  a^inst  two  rates  made  for  the  relief  of 
t£e  poor  (»  the  parish  of  St  Margaret's,  in  the 
borough  of  Eling's  Lynn. 

These  appeals  came  on  for  hearing  before  the 
recorder  for  the  borough  on  the  10th  Nov.  1899, 
when  it  was  proved  that  notices  of  the  appeals 
were  served  on  the  derk  to  the  assessment  com- 
mittee and  on  the  overseers  and  churchwardens. 
These  notices  were  addressed  to  '*The  Church- 
wardens  and  Overseers  of  the  Poor  of  the  Parish 
of  St.  Margaret's,  in  the  borough  of  King's  Ljmn, 
in  the  county  of  Norfolk,  and  to  the  Assessment 
Committee  of  the  King's  Lynn  Poor  Law  Union  ** ; 
and  they  were  served  upoa  the  overseers  and 
churchwardens  and  the  clerk  of  the  assessment 
committee,  and  upon  the  clerk  of  the  peace,  who 
happened  also  to  be  town  clerk. 

The  borough  of  King's  Lvnn  had  a  town 
council,  but  not  a  parish  council. 

It  was  submitted  before  the  recorder  by  counsel 
on  behalf  of  the  respondente  that  there  was  ixo 
jurisdiction  to  haive  the  appeals  entered,  and  that 
the  recorder  had  no  jurisdiction  to  hear  the 
appeals  on  the  ground  that  there  was  no  service 
of  the  notices  of  appeal  on  the  town  council  for 
the  borough  of  King's  Lynn,  as  the  powers, 
duties,  and  liabilities  of  the  overseers  had  been 
transferred  to  the  town  council  by  an  order  made 
by  the  Local  Government  Board  under  sect  S3  of 
the  Local  Grovemment  Act  1894. 

The  recorder  held  as  a  fact  that  no  notice  of 
the  appeals  was  served  on  the  town  council,  and, 
upon  the  authority  of  the  case  of  Beg.  v.  Justices  of 
Kent  (80  L.  T.  Bep.  622),  which  was  cited  to  him. 
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lie  held  that  the  servioes  of  the  notioee  of  appeal 
vpon  the  town  oonnoil  was  a  condition  preoedent 
to  his  jurisdiction  to  hear  the  appeals,  and,  upon 
ihe  gronnd  that  notices  of  the  appeals  had  not 
heen  served  upon  the  town  oonnoH  of  the  horough, 
he  held  that  he  had  no  jnrisdiotion  to  hear  the 
appeals,  and  accordingly  upon  that  ground  he 
dismissed  the  appeals  with  costs. 

The  above  rule  for  a  mandamus  to  the  recorder 
to  enter  continuances  and  to  hear  and  determine 
the  appeals  was  then  obtained,  on  the  m>mids 
that  the  notices  served  were  sufficient  notices  and 
that  no  other  notices  were  necessary,  and  that  it 
was  not  competent  for  quarter  sessions  to  ^miss 
ihe  appeal,  but  that  they  were  bound  to  enter  and 
respite  the  appeals  and  thereafter  on  proof  of  due 
notice  to  hear  and  determine  the  same  according 
to  law. 

The  Poor  ReUef  Act  1743  (17  Geo.  2,  c.  38),  in 
sect.  4,  provides  that 

In  oaee  any  person  shall  find  himself  aggrieYod  by  any 
rate  or  assessment  made  for  the  relief  of  the  poor,  it 
shall  and  may  be  lawful  for  snoh  person  giving  reason- 
able notice  to  the  chnrohwardens  or  overseers  of  the 
poor  of  the  parish,  township,  or  place,  to  appeal  to  the 
next  general  or  quarter  sessions  of  the  peace  for  the 
eonn^  .  .  .  where  snoh  parish  lies  .  .  .  and 
ihe  jnstioee  of  the  peace  there  assembled  are  hereby 
antborised  and  required  to  receive  such  appeal,  and  to 
hear  and  finally  determine  the  same ;  bnt  if  it  shall 
appear  to  the  josticee  that  reasonable  notice  was  not 
given,  then  they  shall  adjoom  the  said  appeal  to  the 
next  quarter  sessions,  and  then  and  there  finally  hear 
and  determine  the  same. 

The  Poor  Bate  Act  1801  (41  (Jeo.  3,  c.  23). 
provides : 

Sect.  4.  From  and  aftisr  the  passing  of  this  Act,  all 
notices  of  appeal  from  or  against  any  rate  or  assessment 
made  for  the  relief  of  the  poor  .  .  .  shall  be  in  writing, 
and  shall  be  signed  by  the  person  or  persons  giving  the 
same  .  .  .  and  such  notice  of  appeal  shall  be 
d^vered  to  or  left  at  the  places  of  abode  of  the  church- 
wardens and  overseers  of  the  poor  of  the  pariah  .  .  . 
or  any  two  of  them,  and  the  particular  causes  or  grounds 
«f  ai^eal  shall  be  stated  and  specified  in  such  notice. 

The  Local  (Government  Act  1894  (56  &  57  Vict. 
c.  73)  provides : 

Sect.  6. — (1)  Upon  the  parish  council  of  a  rural  parish 
eoming  into  office,  there  shall  be  transferred  to  that 
council:  (b)  The  powers,  duties,  and  liabilities  of  the 
churchwardens  of  the  parish.  .  .  .  (c)  The  powers, 
duties,  and  liabilities  of  the  overseers,  or  of  the  church- 
wardens and  overseers,  with  respect  to  (1)  appeals  .  .  . 
in  respect  of  the  i>oor  rate  or  county  rate,  or  the  basis  of 
the  county  rate. 

Sect.  33. — (1)  The  Local  (Government  Board  may,  on 
the  application  of  the  council  of  any  municipal  borough, 
including  a  county  borough,  or  of  any  other  urban  <&s- 
trict,  make  an  order  conferring  on  thAt  council  or  some 
other  representative  body  within  the  borough  or  district 
all  or  any  of  the  following  matters,  namely,  the  appoint- 
ment of  overseers  and  assistant  overseers,  the  revoca- 
tion of  appointment  of  assistant  overseers,  any  powers, 
duties,  or  liabilities  of  overseers,  and  any  powers,  duties, 
or  liabilities  of  a  parish  council,  and  applying  with  the 
necessary  modifications  the  provisions  of  this  Act  with 
reference  thereto. 

Sect.  52. — (5)  All  enactments  in  any  Act,  whether 
general  or  local  and  personal,  relating  to  any  powers, 
duties,  or  liabilities  transferred  by  this  Act  to  a 
pariah  council  or  parish  meeting  from  justices,  or 
the  vestry,  or  overseers,  or  churchwardens  and  overseers 
shall,   subject  to    the  provisions  of  this  Act,  and   so 


far  as  droumstancee  admit,  be  construed  as  if  any 
reference  therein  to  justLoes  or  to  the  vestry,  or 
to  the  overseers,  or  to  the  churchwardens  and  over- 
seers, referred  to  the  parish  council  or  parish  meeting,  as 
the  case  requires,  and  the  said  enactments  shall  be  con- 
strued with  such  modifications  as  may  be  necessary  for 
carrying  this  Act  into  effect. 

The  f oUowiiur  is  the  material  part  of  the  order 
of  the  Local  Government  Board,  dated  the  7th 
April  1897.  After  reciting  sect.  33,  sub-sects.  1 
and  3,  of  the  Local  Grovemment  Act  1894,  and  an 
ax>plication  under  sub- sect.  1  by  the  conncil  of 
the  borough  of  King's  Lynn,  Uie  order  pro- 
ceeded: 

We  hereby  transfer  to  the  council  of  the  said  borough 
the  powers,  duties,  and  liabilities  of  the  overseers  of 
each  parish  wholly  comprised  within  the  borough  with 
respect  to  appeals  or  objections  by  the  overseers  in 
respect  of  the  valuation  list,  or  appeals  in  respect  of  the 
poor  rate,  or  county  rate,  or  the  basis  of  the  county 
rate. 

•  Ma/rshaU,  Q.C.  and  B.  Cunningham  Qlen{A,  M. 
Talbot  with  them)  showed  cause. — The  recorder 
was  right  in  holdmg  that  he  had  no  jurisdiction 
to  hear  the  appeals.  By  sect.  6  (1)  of  the  Local 
Grovemment  Act  1894  there  were  transferred  to 
the  parish  council  the  powers,  duties,  and  liabi- 
lities of  the  overseers  or  of  the  churchwardens 
and  overseers  in  respect  of  {inter  alia)  appeals  as  to 
poor  rates.  Then  by  sect.  33  (1)  the  Local  (rovem- 
ment  Board  may  on  the  application  of  the  council 
of  any  municipal  borough  make  an  order  con- 
ferring on  that  council  any  powers,  duties,  or 
liabilities  of  overseers,  or  of  a  parish  council,  and 
by  sect.  52  (5)  all  enactments  in  any  Act  relating 
to  any  powers,  duties,  or  liabilities  transferred  by 
the  Act  to  the  parish  council  shall  be  construed 
as  if  any  reference  therein  to  the  churchwardens 
and  overseers  referred  to  the  parish  council.  The 
Local  Grovemment  Board  made  an  order  under 
sect  33  (1)  transferring  to  the  town  council  of 
King's  Lynn  the  powers,  duties,  and  liabilities  of 
the  overseers  in  respect  of  {inter  alia)  appeals  as  to 
poor  rate.  By  the  effect  of  that  order,  sect.  6  is 
to  apply  here  with  this  modification,  that  ''  town 
council  is  to  be  substituted  for  "  parish  council." 
Sect.  6  and  sect  52  (5)  are  to  be  read  together, 
and  sect.  52  (5)  refers  to  and  embodies  sect  6,  and 
by  this  latter  section  all  the  former  Acts  are 
to  be  read  as  though  "parish  council"  were 
substituted  for  the  overseers,  and  then  the  effect 
of  the  order  is  to  say  that  the  town  council  is  to 
be  referred  to  instead  of  the  parish  council.  By 
sect.  5  the  parish  council  appoint  the  overseers, 
and  as  soon  as  they  are  appointed  the  duties  are 
transferred  by  the  order  in  this  case  to  the  town 
council.    With  regard  to  the  authorities  on  the 

E>int,  the  case  of  Beg.  v.  Justices  of  Kent  (80 
.  T.  Rep.  622)  was  cited  to  the  recorder,  and  he 
held  upon  the  authority  of  that  case  that  he  bad 
no  jurisdiction  to  hear  the  appeals,  as  the  notices 
had  not  been  served  on  the  town  council.  In 
that  case  it  was  held  that  the  serving  of  the 
notices  on  the  parish  council  was  a  condition  pre- 
cedent to  the  entering  of  the  appeal.  That  is  a 
clear  authority  for  showing  that  the  serving  of 
the  notices  of  the  appeals  on  the  town  council 
(which  in  this  case,  by  virtue  of  the  order,  is  to  be 
substituted  for  the  parish  council)  was  a  condi- 
tion precedent  to  the  hearing  of  the  appeals.  That 
decision  is  binding  on  this  court.  [Ghannell,  J. 
— In  an  appeal  against  a  poor  rate  is  a  notice  a 
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condition  precedent  ?  In  Beg.  ▼.  Justices  of  Kent 
[ubi  swp.)  we  decided  that  it  was,  but  onr  atten- 
tion was  not  called  to  the  properpoint.  We  were 
referred  to  the  case  of  Beg.  y.  Eyre  (26  L.  J.  14, 
M.  C.)>  and  we  looked  at  the  wrong  case,  there 
being  two  other  cases  of  that  name  in  the  same 
volume  of  the  Law  Journal  Beports.]  The  point 
that  the  appeals  should  have  been  entered  and 
respited  was  not  taken  before  the  recorder,  but 
there  was  evidence  that  the  practice  of  these 
sessions  was  not  to  enter  an  appeal  until  a  notice 
was  given.  As  the  notice  of  appeal  was  not  given 
to  those  entitled  to  it,  the  recorder  was'  justified 
in  refusing  to  hear  the  appeals.  On  this  point 
they  referred  to 

Rig.  V.  Justices  of  Cambridgeshire^  19  L.  J.  130, 
M.  C. ; 

Beg.  V.  Byre,  28  L.  T.  Bep.  O.  S.  100 ;  26  L.  J. 
14,M.C.;  6£.  &B.992; 

Beg.  V.  Byre,  29  L.  T.  Bep.  O.  8.  91 ;  26  L.  J.  121, 
M.  0. ;  7  £.  ft  B.  609 ; 

Beg.  V.  Byre,  29  L.  T.  Bep.  O.  8.  91 ;  26  L.  J.  125, 
M.  C;  7£.ftB.  619; 

Rest  V.  Justices  of  Wilts,  8  B.  &  G.  380 ; 

Beg.  V.  Justices  of  Surrey ,  43  L.  T.  Bep.  500 ;  6 
Q.  B.  Div.  100 '; 

Beg.  V.  InhabitanU  of  Shircoat,  28  L.  J.  224,  M.  G. ; 

Sect.  1  of  the  Union  AflseBsment  Gommittee  Amend- 
ment Act  1864  (27  ft  28  Vict,  o  39). 

With  regard  to  the  second  point,  that  the  notices 
had  in  fact  been  given,  the  notices  were  left  with 
the  clerk  of  the  peace,  who  was  also  clerk  to  the 
town  council.  That  was  not  a  service  on  the  town 
council,  and  the  recorder  so  held  as  a  fact.  It 
did  not  make  them  parties  to  the  appeal,  and  thej 
would  not  have  been  justitied  in  appearing  as 
respondents.  The  overseers  are  not  servants  of 
the  town  council ;  thej  are  independent  parties 
with  independent  duties.  There  oeing  no  notice 
on  the  town  council.  Beg.  v.  Justices  of  Kent  (%^ 
sup.)  applies. 

Littler^  Q.G.  and  F.  K.  North  in  support  of  the 
rule. — The  objection  before  the  recorder  was  a 

Eurelr  technical  objection,  and  he  ought  to  have 
eard  the  appeal ;  or  at  least  the  appeal  ought  to 
have  been  entered  and  respited.  Tnere  was  not 
even  any  reason  for  adjourning,  but,  if  there  was 
any  discretion  in  the  matter,  this  was  a 
case  in  which  the  appeal  oaght  to  have  been 
respited.  The  Poor  Belief  Act  of  1743  says  that 
the  ovei'seers  shall  be  served  with  notice  of  the 
appeal,  but  this  provision  as  to  the  service  of  the 
notice  upon  the  overseers  is  not  a  power,  duty,  or 
liability  of  the  overseers  within  the  meaning  of 
the  Local  Gk)vemment  Act  1894,  so  that  this 
provision  as  to  the  Rprvice  of  the  notice  on  the 
overseers  is  not  transferred  to  the  parish  council 
under  sect.  6  or  sect.  52  (5)  of  the  Act  of  1894. 
Sect.  52  (5)  refers  to  parish  councils  only,  but, 
even  if  it  can  apply,  it  is  not  included  in  the 
order.  The  case  of  Ueg.  v.  Inhabitants  of  Skireoat 
{ubi  sttp.)  does  not  apply.  The  point  there  was 
not  whether  the  justices  ought  to  respite,  as  the 
appeal  had  been  entered  and  respited.  The  case 
of  Beg.  V.  Justices  of  Kent  (ubi  sup.),  upon  which 
the  recorder  acted,  was  not  righUy  deciaed.  The 
particular  case  of  Beg.  v.  Eyre  (ubi  svp.)  that  was 
there  cited  to  the  court  had  really  nothing  to  do 
with  the  case,  and  the  pecond  case  of  Beg.  v.  Eyre 
(ubi  suy.)  has  nothing  to  do  with  the  case,  and  the 
court  m  deciding  that  case  of  Beg.  v.  Justices  of 
Kent  (ubi  sup.)  acted  upon  the  wrong  case  of  Beg. 


V.  Eyre  {ubi  sup.)  that  was  cited  to  them,  so  that 
the  decLsion  in  Beg.  v.  Justices  of  Kent  {ubi  sup.) 
was  arrived  at  per  incuriam.  It  is  therefore  not 
binding  on  this  court,  and  ought  not  to  be' 
followed.  The  proper  course  would  have  been  to 
enter  and  respite  the  appeal.  Shrewsbury  and 
Hereford  BaiJtway  Company  v.  Overseers  of  X€o- 
minster  (21  J.  P.  149),  Liverpool  Qas  Company 
V.  Overseers  of  Everton  (23  L.  T.  Bep.  813 ;  L. 
Bep.  6  G.  P.  414),  and  the  case  of  Beg.  v.  Justices 
of  Surrey  (ubi  sup.)  show  that  the  giving  of 
notice  is  not  a  condition  precedent.  Sect.  33  of 
the  Act  of  1894,  under  which  the  order  was  made 
by  the  Local  Government  Board,  does  not  provide 
for  any  publication  of  the  orders  of  the  Local 
Government  Board,  and  those  orders  cannot  pre- 
judicially affect  persons  who  have  had  no  notice 
of  them.  If  it  were  otherwise,  then  the  Local 
Grovemment  Board  could,  by  their  order,  take 
away  or  seriously  affect  the  right  of  appeal  given 
by  the  Poor  Belief  Act  1743.  The  affidavite  in 
the  present  case  show  that  the  appellants  had  no 
notice  of  the  order,  and  therefore  ought  not  to  be 
prejudiced  by  it 

Ghannell,  J. — We  have  come  to  the  oonclu- 
sion  that  this  rule  must  be  made  absolute.    The 
real  question  in  this  case  is  whether  the  decision 
of  myself  and  Darling,  J.  in  Beg,  v.  Justices  of  Kent 
(ubi  sup.)  was  right  or  not.    Before  other  judges 
there  might  have  been  a  question  whethf^r  it  was 
binding  or  not ;  but  the  rule  in  this  case  was  a  rule- 
before  Darling,  J.  and  myself,  and  I  have  hia 
authority  for  saying  that  he  would  ftgree  in  the 
view  that  I  now  take  about  that  case.   There  were 
twopoints  decided  in  that  case  of  Beg.  v.  Justices 
of  Kent  (uhi  sup.).    One  point  was  that,  by  the 
operation  of  the  Local  Grovemment  Act  1894 — it 
was  the  Act  in  that  case  and  not  the  order  of  the 
Local  Government  Board  as  in  the  present  case — 
the  parish  council,  where  there  was    one,  had 
become  substituted  for  overseers  in  all  matters 
relating  to  appeals  against  the  poor  rate.    It  was- 
decided  there  that  that  was  so,  and  that  in  conse- 
quence, by  virtue  of  sect.  52  of  the  Local  Grovern- 
ment  Act  1894,  the  word  *'  overseers  "  in  the  old 
Act  of  17  Geo.  2,  c.  38,  should  be  read  as  "  parish 
council."   That  was  so  decided  there.    I  have  now 
somewhat  more  doubt  than  I  had  at  that  time 
whether  we  were  then  rights  because  the  question 
has  been  more  fully  arguM ;  but  I  am  not  prepared 
to  say  that  we  were  wrong.    I  still  think  that  we 
were  right,  and  I  am  not  prepared  to  say  that  we 
were  wroni;  on  that  point.  But  there  was  another 
point  also  decided  in  that  case — ^namely,  that  in 
the  case  of  an  appeal  against  a  poor  rate,  the- 
ffiving  of  the  proper  notice  was  a  condition  prece- 
dent to  the  hearing  or  entertaining  of  the  appeal- 
at  all  by  the  quarter  sessions.    That  decision  of 
ours  was  given  per  incuriam ;  it  was,  in  fact,  a 
mistake.    It   arose,    as    I    have   sev«>ral    times 
explained  during  the  argument,  from  our  atten- 
tion not  having  been  called  specifically  to  the  fact 
that  there  was  a  difference  upon  this  point  between 
an  appeal  from  a  poor  rate  under  the  old  Act  of 
17  Gleo.  2,  c.  38,  and  other  appeals.    We  notice 
also  that,  with  reference  to  oertam  authorities,  our 
attention  was  not  specifically  called  in  that  case 
to  the  difference  between  appeals  against  poor 
rates  and  other  appeals ;  and  therefore,  on  being 
refeired  to  the  case  of  Beg.  v.  Eyre  (ubi  sup.), 
which,  by  a  rather  curious  accident,  is  reported 
i  ibree  times  io  the  same  volume  of  the  Law  Joaroal 
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Reports,  we  appear  to  have  got  hold  of  the  wrong 
case,  and  I  remember  well  saying  to  counsel  that 
the  particular  decision  in  that  case  had  no  refer- 
ence to  the  matter,  although  the  decisions  in  the 
other  two  cases  had.  That  is  how  the  matter 
stands.  Whatever  might  have  been  the  case  with 
other  judges  sitting  in  this  division,  we  certainly 
are  not  bound  to  follow  our  decision  in  that  case. 
I  do  not  think  that  other  judges  would  be  bound 
to  follow  it,  because  they  would  see  on  the  face  of 
the  reporttbat  the  three  very  strong  cases  of  Shrews- 
kwry  aTid  Hereford  Railway  Company  v.  Overseers 
cf  Leominster  {ubiswp.),  Liverpool  Gas  Company  t. 
Overseers  of  Evertcn  {ubi  sup,),  and  Reg.  v. 
JusHces  of  Surrey  {ubi  sup.)  were  not  drawn  to 
the  attention  of  the  court.  The  result  Lb  we  are 
not  bound  by  the  decision  of  Darling,  J.  Hud  myself 
in  that  case  of  Reg.  v.  JusHces  of  Kent  (ubi  sup.). 
That  being  so,  the  recorder  in  the  present  case  had 
jurisdiction,  even  assuming  that  ne  came  to  the 
conclusion  that  the  right  notice  had  not  been 
given,  to  entertain  this  appeal,  directing  it 
to  be  adjourned  according  to  the  provisions 
of  the  statute  of  17  Greo.  2,  c.  38.  No  specific 
application  was  made  to  him  upon  the  point, 
and  in  many  cases  one  would  say  that  that 
would  be  fatal ;  but  I  do  not  think  that  it 
can  be  said  to  be  so  in  this  case,  because  this 
very  case  of  Reg.  v.  Justices  of  Kent  {tibi  sup.), 
on  which  the  whole  of  the  argument  before  him 
turned,  said  that  it  need  not  to  done,  and  it  was 
therefore  an  unnecessary  circumstance  to  make  a 
formal  application  for  the  adjournment.  Con- 
sequently 1  think  that  upon  that  ground  we  must 
hold  that  although  the  recorder  was  quite  rigbt, 
having  regard  to  the  fact  that  the  case  of  Reg.  v. 
Justices  of  Kent  {ubi  sup.),  was  quoted  to  him, 
yet  that  in  fact  he  had  jurisdiction  to  entertain 
the  appeals,  and  that  the  mandamus  must  go. 
Even  if  we  held  ourselves  bound  by  our  former 
decision  in  that  case,  I  think  we  might  have  found 
a  distinctioa  between  that  case  and  the  present, 
as  that  case  proceeded  almost  entirely  upon  the 
words  of  sect.  52  of  the  Local  Government  Act 
1894,  and  the  words  of  that  section  refer  to  a 
transfer  under  the  Act,  and  not  to  a  transfer 
imder  the  Local  Government  order.  That  may 
be  a  possible  distinction,  but  it  is  a  rather  fine 
one.  I  prefer,  however,  to  say  that  the  result  of 
our  previous  decision  in  Reg.  v.  Justices  of  Kent 
{ubi  sup.)  was  wrong,  and  that  therefore  I  think 
this  mandamus  must  go. 


BucKNiLL,  J. — ^I  agree. 


Rule  absolute. 


m 

Solicitors  for  the  appellants,  Crossma/n,  Pri- 
chard,  Grossman,  and  6lock,  for  Seppings  and 
Wilkin,  King's  Lynn. 

Solicitors  for  the  respondents.  Button,  YeatBs, 
and  Hart,  for  Covlton  and  Son,  King's  Lynn. 


Feb.  10  and  14,  1900. 

(Before  Bucknill,  J.) 

Beg.  v.  Edmund  Law.  (a) 

Election^^Corrupt  practtce-^Municipal  election-^ 
Private  prosecution  —  Successful  defendant^' 
Costs — Discretion — Corrupt  Practices  Preven- 
tion Act  1854  (17  A  18  Vict.  c.  102),  s.  12— 
Corrupt  and  Illegal  Practice^  Prevention  Act 

1883  (46  &  47  Vict,  c  61),  s.  53  (l)- Municipal 
Elections  {Corrupt  and  Illegal  Practices)  Act 

1884  (47  ir  48  Vict.  c.  70),  s.  30. 

By  the  combined  effect  of  sect.  53  (1)  of  the  Corrupt 
and  Illegal  Practices  Prevention  Act  1883  and 
sect.  30  of  the  Municipal  Elections  {Corrupt  and 
Illegal  Practices)  Act  1884,  sect.  12  of  the  Corrupt 
Practices  Act  1854  applies  to  municipal  elec- 
tions. 

Therefore,  where  a  defendant  is  successful  in  a 
private  prosecution  arising  out  of  a  municipal 
election,  he  is  entitled  to  his  costs  from  the 
prosecutor,  and  there  is  no  discretion  as  to  such 
costs. 

FUBTHBB  CON8IDBBATION. 

The  defendant  was  tried  at  the  Glamorganshiro 
Autumn  Assizes  for  corrupt  practices  in  a  school 
board  election,  and  under  tne  direction  of  the 
learned  judge  was  acquitted. 

The  prosecution  was  a  private  one,  and  at  the- 
termination  of  the  trial  the  defendant*s  oounsel 
asked  for  an  order  for  costs. 

By  the  Corrupt  Practices  Prevention  Act  1854 
(17  &  18  Vict.  c.  102),  s.  12 : 

In  case  of  any  indiotment  or  information  by  a  private- 
prosecntor  for  any  ofPenoe  a^inat  the  praviaions  of  this 
Act,  if  jadgment  shall  be  given  for  the  defendant,  he^ 
shall  be  entitled  to  recover  from  the  proeecator  the- 
ooste  Bnstained  by  the  defendant  by  reason  of  snoh  in- 
dictment or  information,  snch  costs  to  be  taxed  by  the 
proper  officer  of  the  court  in  which  snch  judgment  shall  be 
given. 

By  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act  1883  (&  &  47  Vict.  c.  51),  a.  53  (1) : 

Sects.  10, 12,  and  13  of  the  Corrupt  Practices  Preven- 
tion Act  1854,  and  sect.  6  of  the  Corrupt  Practices  Pre- 
vention Act  1863  (which  relate  to  prosecutions  for 
bribery  and'  other  ofPeoceB  under  those  Acts),  shall 
extend  to  aoy  prosecution  on  indictment  for  the  offence 
of  aoy  corrupt  practice  within  the  meaning  of  this 
Act. 

By  the  Municipal  Elections  (Corrupt  and 
Illegal  Practices)  Act  1884  (47  &  48  Vict.  c.  70), 
s.  30: 

Subject  to  the  other  provisions  of  this  Act,  the  pro-- 
cedure  for  the  prosecution  of  a  corrupt  or  illegal  practica^ 
or  any  illegal  payment,  employment,  or  hiring  committed 
in  reference  to  a  municipal  election,  and  the  removal  of 
any  incapacity  incurred  by  reason  of  a  conviction  or 
report  relating  to  any  snch  offence,  and  the  duties  of  the- 
Director  of  Public  Prosecutions  in  relation  to  any  such 
offence  (including  the  grant  to  a  witness  of  a  certificate 
of  indemnity)  shall  be  the  same  as  if  such  offence  had 
been  committed  in  reference  to  a  Parliamentary  electioc, 
and  sects.  45  and  46  and  sects.  50  to  57  (both  inclusive) 
and  sects.  59  and  60  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act  1888  shall  apply  accordingly  as  if  they 
were  re-enacted  in  this  Act  with  the  necessary  modifica- 
tions. 

B.  F.  WiUiamB,  Q.O.  {Ivor  Bowen  and  Bowen 
Davies  with  him)  for  the  defendant. — I  submit 

(a)  Reported  by  W.  de  B.  Hkrbirt,  Esq.,  BarriBter-ftt-Law. 
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that  the  court  has  no  discretion  in  the  matter  and 
must  give  the  costs.  By  the  Corrupt  Practices 
Prevention  Act  1854  (17  &  18  Vict.  c.  102)  it  is 
•enacted  that  if  judgment  shall  be  given  for  the 
defendant  he  shall  he  entitled  to  recover  from 
the  prosecutor  his  costs.  I  admit  that  that 
onlj  applies  to  Parliamentanr  elections,  but 
by  two  subsequent  statutes  1  will  show  that 
it  has  been  extended  to  municipal  elections. 
In  1883,  by  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act  of  that  year  (46  &  47  Yict.  c.  51), 
sect.  12  of  the  Act  of  1854  is  incorporated  by 
eect.  53,  sub-sect.  (1).  In  the  following  year 
the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act  1884  (47  &  48  Vict.  c.  70)  was 
passed,  and  by  sect.  30,  sects.  50-57,  both  inclusive, 
of  the  Corrupt  and  Illegal  Practices  PiBvention 
Act  1883  are  to  apply  according  as  if  they  were 
re-enacted  in  the  Act  of  1884  with  the  necessary 
modifications.  That  my  argument  is  correct  would 
appear  further  from  the  provisions  as  to  recog- 
nisances contained  in  sect.  13  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act  1883. 

8.  T.  Evans  for  the  prosecution. — Tour  Lord- 
ehip  is  not  bound  to  give  the  costs,  but  you  have 
a  mscretion.  By  sect.  53  of  the  Act  of  1883, 
aects.  10, 12,  and  13  of  the  Act  of  1854  are  extended 
to  prosecutions  for  any  corrupt  practice  within 
the  meaning  of  the  Act  of  1883.  Now,  this  latter 
Act  was  to  prevent  corrupt  practices  in  Parlia- 
mentary elections,  and  I  agree  that  if  this  prose- 
oution  was  in  respect  of  a  Parliamentary  election 
the  other  fide  would  be  right;  but  this  was  a 
municipal  election,  and  the  Act  of  1884  deals 
with  those  elections.  There  is  no  section  in  the 
Act  of  1884  which  corresponds  with  sect.  53  of 
the  Act  of  1883,  which  applies  sects.  10, 12,  and 
13  of  the  Act  of  1854  to  municipal  elections. 
Sect.  2  of  the  Act  of  1884  deals  with  all  matters 
against  the  defendant,  but  there  is  nothing 
there  to  punish  an  unsuccessful  prosecutor.  When 
the  statute  means  to  apply  the  Act  of  1883  it 
does  so  in  terms,  as,  for  instance,  sect.  23.  The 
only  reference  to  the  1854  Act  is  in  sched.  3  of 
the  Act  of  1884,  and  that  is  an  express  reference. 
If  in  the  Act  of  1884  it  had  b^n  intended  to 
apply  sect.  12  of  the  Act  of  1854  to  municipal 
elections,  there  would  have  been  a  section  hke 
sect.  53  of  the  Act  of  1883.  The  other  side  has 
relied  on  sect.  30  of  the  Act  of  1884,  but  I  submit 
that  the  governing  words  there  are  "  procedure 
for  the  prosecution,"  and  that  all  that  is  included 
by  the  following  words  must  relate  to  that  aJone. 
THiis  is  a  penaJ  statute,  and  should  be  construed 
strictly.  [BucKNiLL,  J. — I  suppose  sect.  2  of  the 
Yexatious  Indictments  Act  18o7  does  not  apply.] 
I  do  not  think  so,  but  that  would  only  give  dis- 
cretion. In  Rogers  on  Elections,  vol.  3,  p.  301, 
it  says  "  mav  give  costs,"  but  nowhere  does  it  say 
"**  must  give. 

B.  F,  Williams,  Q.C.  in  reply. 

Feb.  14. — BucKNiLL,  J. — The  question  I  have 
to  decide  is  whether  in  this  prosecution  of  Edmund 
Law,  who  was  tried  before  me  at  the  last  assizes 
holden  at  Cardiff,  the  defendant,  who  was  ac- 
quitted, is  entitled  to  recover  from  the  prosecutor 
his  costs  sustained  bv  him  by  reason  of  such 
indictment.  The  indictment  was  preferred  by  a 
private  prosecutor  under  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  1884  Act  (47  &  48 
Tict.  C.70)  for  treating  at  a  municipal  election,  and 


after  the  case  for  the  prosecution  was  closed  I 
directed  the  jury  to  find  a  verdict  of  aoquittaL 
Application  was  then  made  to  me  by  the  learned 
counsel  for  the  defendant  that  I  should  make  an 
order  giving  him  his  costs,  but,  for  reasons  which  I 
need  not  now  repeat,  I  declined  to  exercise  such  a 
discretion  if  it  was  open  to  me  to  do  so,  bat  I 
reserved  the  question  whether  the  defendant  was 
entitled  to  his  costs  for  further  consideration,  as 
there  was  no  opportunity  at  the  time  to  consider 
the  statutes  relating  to  the  subject.  The  matter 
has  now  been  argu^  before  me  and  my  attention 
has  been  drawn  to  those  Acts  of  f^arliament 
which  govern  the  question.  They  are  three  in 
number.  I  will  first  refer  to  the  latest  of  them. 
It  is  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act  1884  (47  &  48  Vict.  c.  70).  By 
sect.  30  it  is  enacted  that :  "  Subject  to  the  other 
provisions  of  this  Act,  the  procedure  for  the  pro- 
secution of  a  corrupt  or  illegal  practice  or  any 
illegal  payment,  employment,  or  hiring  com- 
mitted in  reference  to,  a  municipal  election,  and 
the  removal  of  any  incapacity  incurred  by  reason 
of  a  conviction  or  report  relating  to  any  such 
offence,  and  the  duties  of  the  Director  of  Public 
Prosecutions  in  relation  to  any  such  offence 
(including  the  grant  to  a  witness  of  a  certificate 
of  indemnity)  shall  be  the  same  as  if  such  offence 
had  been  committed  in  reference  to  a  Parliamen- 
tary election,  and  sects.  45  and  46  and  sects.  50  to 
57  (both  inclusive)  and  sects.  59  and  60  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act  1883 
shaU  apply  accoraingly  as  if  they  were  re-enacted 
in  this  Act  with  the  necessary  modifications." 
Now  one  of  these  sections  so  applied  to  that  Act 
is  the  53rd,  and  that  section  is  in  the  foUowiniar 
terms :  "  Sects.  10,  12,  and  13  of  the  Corrupt 
Practices  Prevention  Act  1854  and  sect.  6 
of  the  Corrupt  Practices  Prevention  Act  1863 
(which  relate  to  prosecutions  for  bribery  and 
other  offences  under  those  Acts),  shall  extend  to 
any  prosecution  on  indictment  foi*  the  offence  of 
any  corrupt  practice  within  the  meaning  of  this 
Act.  .  .  ."  It  is  therefore  clear  that  sect.  12 
of  the  Corrupt  Practices  Prevention  Act  1854  ia 
to  be  read  into  the  Act  of  1884,  and  that  its  pro- 
visions extend  to  any  private  prosecution  on 
indictment  for  the  offence  of  any  corrupt  prac- 
tice within  the  meaning  of  that,  the  1884,  Act. 
The  12th  section  is  as  follows :  **  In  case  of  any 
indictment  or  information  by  a  private  prosecutor 
for  any  offence  against  the  provisions  of  this  Act, 
if  judgment  shaU  be  given  for  the  defendant,  he 
shall  be  entitled  to  recover  from  the  prosecutor 
the  costs  sustained  by  the  defendant  by  reason  of 
such  indictment  or  information,  such  costs  to  be 
taxed  by  the  proper  officer  of  the  court  in  which 
svch  judgment  shall  be  given."  Now,  going 
back  to  the  30tb  section  of  the  1884  Act,  we  see 
by  reference  to  the  Acts  of  1883  and  1854  that 
sect.  12  of  the  1854  Act  applies  to  the  procedure 
for  prosecutions  under  the  1884  Act,  and  aU  other 
proceedings  in  relation  thereto  with  the  necessary 
modifications.  It  was  urged  by  couasel  for  the 
prosecution  that  sect.  30  of  the  Act  of  1884 
applies  only  to  the  procedure  for  the  prosecution 
of  a  corrupt  or  illegal  practice,  and  not  to  a  ques- 
tion of  costs,  but  that  cannot  be  so  for  two 
reasons,  the  first  of  which  is  that  the  section  pTX>- 
vides  that  the  incorporated  sections  of  the  Act  of 
1883  apply  not  only  to  the  procedure  for  the  pro- 
secution in  such  cases,  but  to  all  other  proceed- 
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ings  in  relation  thereto,  and  the  aeoond  reason  is 
that  seot.  12  of  the  Act  of  1854  deals  only  with 
eosta,  and  the  right  of  a  defendant  who  has  had 
judgment  ^ven  in  his  favour  to  recover  them 
from  the  private  prosecutor  That  section  deals 
with  nothing  else.  It  is  therefore  clear  to  me 
tiiat  the  defendant  in  this  prosecution  is  entitled 
to  recover  from  the  private  prosecutor  the  costs 
sustained  by  him  by  reason  of  the  indictment 
which  was  preferred  afrainst  him,  such  costs  to  be 
taxed  by  the  proper  officer  of  the  court  in  which 
the  judgment  of  acquittal  was  given. 

Judgment  for  the  defendant. 

Solicitor  for  the  prosecution,  T,  J,  Hughes. 
Solicitors  for  the  defendant,  Biddell,  Vaizey,  and 
Co.,  for  Viner  Leeder  and  Morris,  Swansea. 


The 


Feb.  15  and  16, 1900. 
(Before  Ghannkll  and  Bucknill,  JJ.) 

Uppebton  (app.)  V.  Ridley  and  another 

(resps.).  (a)  ^ 

Police — Pension  on  retirement — Mode  of  caleu- 
laHng — Constable  employed  on  special  duty — 
Special  aUowanee  —  Whether  special  alMw- 
anee  is  to  be  included  as  **pay  or  "annual 
vay  " — Mode  of  calculatina  "  annual  pay  "  — 
Police  Act  1890  (53  &  54  Vict.  c.  45),  s.  1,  and 
sched.  1,  parts  1  and  3. 

By  the  Police  Act  1890,  a  police  constdble,  after 
iwenty-five  years*  approved  service,  is  entitled 
to  retire  ana  to  receive  as  of  right  a  pension  for 
life,  not  exceeding  iwO'thirds  of  his  "  annual 
}ay  "  at  the  date  of  his  retirement. 

appellant,  who  had  been  a  metropolitan  police 
constable,  retired  in  1899,  and  thereupon  became 
entitled  as  of  riqht  wnder  the  Police  Act  1890  and 
the  pension  scale,  to  a  pension  of  two-thirds  of 
his  "  annual  pay  "  at  the  date  of  his  retirement. 

In  1894  he  was  selected  for  permanent  duty  at  the 
House  of  Lords,  and  wcu  employed  %n  such 
special  duty  for  the  whole  year,  and  for  such 
special  duty  he  received,  in  addition  to  his  ordi- 
nary pay,  a  special  allowance  of  7s.  a  week.  He 
was  paid  weekly,  and  every  week  he  received  hie 
ordinary  pay  together  with  the  special  allowance, 
and  he  performed  these  special  duties  and 
received  this  special  allowance  continuously  from 
1894  to  the  date  of  his  retirement. 

Both  sums  were  provided  and  voted  by  Parliament, 
and  were  paid  out  of  the  same  fund,  but  no  sum 
was  deducted  for  the  pension  fund  from  the 
special  allowance 

The  police  authority  calculated  the  appellants 
pension  upon  the  basis  of  his  ordinary  pay  only, 
excluding  the  special  allowance  of  7s.  a  week 
as  not  being  **  pay  "  or  "  annual  pay,"  and  they 
considered  that  as  the  appellant  was  paid  weekly, 
his  "  annual  pay  "  wasjytty-two  times  his  weekly 

teld  {BUfChnill,  J.  dissenling),  that  for  the  pur- 
poses of  calculating  the  pension,  the  special 
allowance  of  7s.  a  week  could  not  be  treated  as 
"pay  "  or  "  annual  pay  "  within  the  meaning 
of  the  Act,  b^it  was  a  sum  paid  to  the  appellant 
as  part  of  his  "  allowances,"  and  was  therefore 
properly  excluded  in  calculating  the  pension ; 

(a)  Beport«<l  Iqr  W.  W.  Orr.  Esq.,  Burister-at-Law 


Held 


but  that  the  appellant* s  "  annual  pay  **  was  not 
merely  fifty -two  times  his  weekly  pay,  but  was 
the  whole  sum,  he  received  om  pay  during  the 
year,  and  was  therefore  fifty -two  times  his 
weekly  pay  together  with  one  day's  pay  extra. 

Case  stated  by  the  quarter  sessions  for  the  county 
of  London 

Upon  an  appeal  by  the  appellant  to  the  general 
quarter  sessions  for  the  county  of  London  against 
the  decision  of  the  police  autbority  for  the  metro- 
politan police  district  under  the  Police  Act  1890 
refusing  to  reconsider  the  claim  of  the  appellant 
for  an  increased  amount  of  pension,  the  court  on 
the  1st  July  1899  dismissed  the  appeal,  subject  to 
the  opinion  of  the  High  Court  upon  this  case,  the 
respondents  now  being  the  Home  Secretary,  Sir 
Mathew  White  Ridley,  and  the  Chief  Commis- 
sioner of  the  Metropolitan  Police  (Sir  Edward 
Bradford). 

The  appellant  joined  the  metropolitan  police 
force  on  the  30th  Dec.  1872,  and  on  the  Ist  Jan 
1899  he  had  completed  not  less  than  twenty- five 
vears'  approved  service  as  a  police  constable.  He 
nad  previously  signed  an  aoceptanoe  of  the  pro- 
visions of  the  Police  Act  1890.  He  had  given 
notice  to  retire,  and  he  was  entitled  as  of  right  by 
the  Police  Act  1890  to  retire  and  receive  a  penaion 
for  life  of  two-thirda  of  his  annual  pay  at  the  date 
of  his  retirement. 

On  the  11th  March  1894  the  appellant,  having, 
alrtiady  served  for  nine  yeara  aa  a  police  oon- 
atable  at  the  Housea  of  Parliament,  was  aelected 
by  the  commissioner  of  police  for  permanent  duty^ 
at  the  House  of  Lords,  and  continued  to  serve  in 
that  capacity  until  the  2nd  Jan.  1899,  the  date 
of    his    retirement.     Nineteen    constables    were 
appointed  for  this  special  duty  for  the  session  of 
Parliament  only,  but  six  constables,  of  whom  the* 
appellant  was  one,  were  appointed  permanently 
for  the  whole  year. 

The  duties  which  the  appellant  had  to  perfoi*m. 
at  the  House  of  Lords  were  to  preserve  the  peace,, 
to  keep  order,  to  protect  the  person  and  property 
of  the  High  Court  of  Parliament  and  persons 
resorting  thereto,  to  attend  fire  drill  and  protect 
the  premises  from  fire,  and  generally  to  act  as  a 
police  constable. 

From  March  1894  up  to  the  2nd  Jan.  1899,  the 
date  of  his  retirement,  the  appellant  was  paid 
every  week  the  sum  of  39« ,  which  waa  made  up 
as  follows :  32<.,  being  the  ordinary  pay  of  a  con- 
stable of  his  rank  and  service,  aud  an  additional 
sum  of  70.  in  respect  of  the  special  duty  on  which 
he  was  employed. 

It  was  stated  in  evidence  by  the  chief  clerk  to 
the  commissioners  of  police  that  the  commis- 
sioners of  police  were  under  no  obligation  to  pay 
the  appellant  the  additional  sum  of  78.,  even 
while  he  remained  on  special  service,  though  that 
is  done  partly  as  a  recognitioirof  the  good  conduct 
for  whicm  a  constable  is  placed  on  special  service,, 
and  partly  because  by  being  withdrawn  from 
ordinary  duty  he  loses  to  some  extent  his  chance 
of  promotion.  Although  the  entire  cost  of  the 
police  employed  on  special  dutpr  is  paid  out  of 
monevs  provided  by  Parliament  in  ea<m  year,  and 
in  calculating  the  amount  so  provided  an  aJlow- 
ance  of  7s,  is  made  over  and  above  the  ordinary 
pay  of  a  constable,  the  commissioners  might,  in 
the  opinion  of  the  chief  clerk,  instead  of  handing 
it  over  to  the  constables  employed,  order  it  to  bo 
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paid  into  the  pension  fund  under  sect.  16  (3)  of 
the  Police  Act  1890,  but  of  this  the  justices  had 
no  evidence  produced  one  way  or  the  other. 

From  the  above  sum  of  328.  the  sum  of  7d.  was 
deducted  as  a  contribution  towards  the  pension 
fund  in  accordance  with  sect.  15  of  the  Police  Act 
1890  ;  but  the  sum  of  78.  was  paid  without  anj 
deduction  for  pension  being  made  therefrom. 

The  appellant  signed  the  weekly  pay  list.  The 
flum  of  320.  appears  therein  in  the  column  headed 
"  Amount  of  Pay,'*  and  the  sum  of  ?«.  in  the 
column  headed  "  Allowances  for  special  duties." 

By  sect.  15  of  the  Police  Act  1890,  the  police 
authority  of  every  police  force  is  authorised  and 
directed  to  deduct  fiom  the  pay  of  every  con- 
stable such  stoppages  during  siclmess  as  may  be 
provided  by  the  regulations  respecting  the  force. 

In  the  metropohtan  police  force  during  absence 
owing  to  sickness,  Is  a  dav  is  usually  stopped 
from  the  ordinary  pay  of  a  constable,  and 
in  the  case  of  a  constable  employed  as  the  appel- 
lant was  on  special  duty,  ana  receiving  a  special 
allowance  in  respect  thereof,  such  auowanoe  is 
usually  stopped  in  addition  to  the  stoppage  of  Is. 
a  day  from  nis  ordinary  pay.  During  the  period 
of  such  absence  the  amount  of  the  allowance  would 
be  paid  to  the  constable  who  actuaUy  performed 
the  special  duty. 

A  good  service  allowance  of  252.  per  annum  is 
eranted  to  each  of  the  eight  senior  superinten- 
dents of  the  metropolitan  police  force,  and  the 
allowance  is  taken  into  account  in  the  calculation 
of  pensions. 

Upon  the  appellant's  retirement  the  respon- 
dents awarded  him  a  pension  of  552. 98.  4d.  a  year, 
payable  in  quarterly  instalments.  This  sum  of 
55t.  98.  4d.  was  at  the  rate  of  fifty-two  times  the 
sum  of  IZ.  l8.  4(2.,  which  sum  of  1{.  l8.  4d.  was  two- 
thirds  of  the  above-mentioned  sum  of  IZ.  128. 

Upon  behalf  of  the  appellant  it  was  contended : 
(a)  That  he  was  entitled  to  receive  a  pension  at 
the  rate  of  two-thirds  of  the  sum  of  12. 198.  per 
week,  and  that  the  sum  of  78.  which  was  expressly 
voted  bv  Parliament  as  a  special  duty  allowance, 
and  had  been  paid  to  the  appeUant  for  a  period  of 
nearly  five  years,  was  "  pay  "  within  the  meanins 
of  the  1st  schedule,  part  1,  to  the  Police  Act  1890, 
and  that  the  purpose  of  that  Act  would  be 
defeated  if  a  police  authority  could  treat  as  non- 
pensionable  a  special  duty  allowance  attached  to  a 
permanent  appointment.  (6)  Thut  the  appellant's 
*'  annual  pa^  "  within  the  meaning  of  the  Police 
Act  1890,  did  not  mean  fiftv-two  times  his  weekly 
pay,  but  365  times  his  daily  pay.  In  support  of 
the  latter  contention  a  return  to  Parliament, 
signed  by  the  Commissioners  of  the  Metropolitan 
Police,  was  put  in.  This  return  comprises  a  state- 
ment of  the  salaries  or  pa^  per  annum  of  each  class 
of  the  metropolitan  pohce  tome,  including  con- 
stables who  are  paid  weekly,  and  the  salaries  or 
pay  per  annum  of  these  constables  are  calculated 
at  fifty-two  times  the  weekly  pay,  plus  one  day's 

pay. 

The  special  duty  allowances  of  the  police 
employed  on  special  duty  at  the  House  of  Liords 
are  similarly  calculated  in  the  estimate  of  the 
money  voted  bv  Parliament. 

On  behalf  of  the  respondents  it  was  contended : 
{a)  That  the  appellant  was  only  entitled  to  a 
pension  at  the  rate  of  two- thirds  of  11.  128.  a 
week,  and  that  the  sum  of  7s.  was  not  part 
of   his  pay   as   a  constable,  but   was   only    an 


allowance  in  the  nature  of  a  gratuity,  and  that 
this  sum  of  78.  was  properly  not  taken  into 
account  in  arriving  at  the  pension  due  to  the 
appellant,  (h)  That  as  the  appellant  was  paid 
weekly,  his  "  annual  pay  "  meant  fifty-two  times 
his  weekly  pa^,  and  not  plus  one  day's  pay,  and 
that  the  pension  of  552.  98.  4(2.  was  the  proper 
yearly  pension  due  to  the  appellant. 

The  majority  of  the  court  were  of  opinion  that 
the  appeal  should  be  dismissed,  and  the  appeal 
was  dismissed  accordingly,  subject  to  the  opmion 
of  the  court  upon  this  case. 

The  questions  for  the  opinion  of  the  court  were : 
(a)  Whether  the  sum  of  78.,  though  called  an 
allowance,  was  *'  pay  "  within  the  meaning  of  the 
Police  Act  1890,  and  as  such  ought  to  have  been 
taken  into  consideration  in  arriving  at  the  amount 
of  the  pension  due  to  the  appellant;  and  {h) 
whether  '*  annual  pay  "  means  fifty-two  times  the 
weekly  pay,  or  365  times  the  daily  pay. 

If  the  court  should  be  of  opinion  that  the  con- 
tentions of  the  respondents  are  right,  then  the 
order  of  sessions  is  to  be  affirmed;  but  if  the 
court  should  be  of  opinion  that  either  or  both 
the  respondents'  contentions  are  wrong,  then  the 
court  are  to  make  such  order  as  they  think  fit. 

The  Police  Act  1890  (53  &  54  Vict  c.  45), 
provides : 

Sect.  1.  Sabjeot  to  the  provisions  of  this  Act,  eveiy 
ooQstable  in  a  police  foroe — (a)  if  he  has  oompleted  not 
less  than  twen^-five  years  approved  service  .  .  . 
shall  ...  be  entitled  withoat  a  medical  certificate  to 
retire  and  receive  a  penaion  for  life. 

Sched.  1,  part  1.  (1)  The  pension  to  a  constable  on 
retirement  shall  be  within  the  maximum  and  minimum 
limits  following ;  that  is  to  say  (c)  if  he  has  completed 
twenty-five  years'  approved  service,  an  annual  sum  not 
less  than  thirty-sixtieths  nor  more  than  thirty-one- 
fiftieths  of  his  annual  pay,  with  an  addition  of  not  lew 
than  one-sixtieth,  nor  more  than  three-fiftieths  of  his 
annual  pay  for  every  completed  year  of  approved 
service  above  twenty-five  years,  so,  however,  tiiat  tiie 
penaion  shall  not  exceed  two-thiids  of  his  annual  pay ; 
part  3  (11).  In  estimating  any  pension,  gratuity,  or 
allowance  for  the  purposes  of  this  Act — (a)  a  pension 
or  gratuity  to  a  constable  ahall  be  calculated  according 
to  the  amount  of  his  annual  pay  at  the  date  of  his 
retirement. 

E.  H,  PichersgiU  for  the  appellant. — The  Police 
Act  of  1890  is  a  general  Act  for  England*  and 
applies  to  all  the  police  forces  in  Engkmd,  except 
those  in  the  city  of  London.  The  Act  prescribes 
that  the  pension  shall  be  awarded  in  the  first 
instance  by  the  police  authority  (in  this  case  the 
Home  Secretary),  and  then  if  the  constable  feels 
himself  aggrieved,  he  may  under  sect.  11  appi^ 
to  quarter  sessions.  The  Act  gives  to  a  constable 
a  right  to  a  pension  subject  to  the  provisions  of 
the  Act.  Sect.  1  says  that  after  a  certain  number 
of  years  service  the  constable  '*  shall  be  entitled 
to  retire  and  receive  a  pension  for  life";  and 
sect.  11  speaks  of  "  a  pension  or  allowance  under 
this  Act '  "  as  of  right " ;  and  the  discretion  or 
decision  referi^  to  at  the  end  of  that  section 
does  not  aifect  the  matter,  but  refers  back  to 
sect.  5  (8).  The  point  of  importance  in  that  sec- 
tion is  that  the  pension  is  said  to  be  "as  of 
right,"  so  that  the  right  of  the  constable  to  the 
pension  is  the  essence  of  the  matter ;  and  although 
there  is  a  discretion  given  to  the  authority  as  to 
the  amount,  it  is  a  very  carefully  guarded  discre- 
tion  and  is  very  slight,  as  we  see  by  sched.  1, 
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part  1.  The  basis  of  the  pension  is  the  "  annual 
pay  " ;  and  if  the  police  authority  could  treat  as 
•a  gratuity  what  is  roally  "  pay,*'  the  whole  par^)06e 
of  the  Act  would  be  defeated.  The  two  questions 
are,  what  **  pay  "  means  and  what  "  annual  pay  '* 
means.  There  is  no  definition  in  the  Act,  and 
there  is  no  judicial  interpretation  either  of  "  pa^  " 
or  '*  annual  pay,"  but  it  is  useful  to  refer  to  earlier 
Acts.  Sect.  12  of  the  Metropolitui  Police  Act 
1829  (10  Geo.  4,  c.  44)  speaks  of  '*  salaries,  wages, 
and  allowances  " ;  and  sect  9  of  the  Metropolitan 
Police  Act  1839  (2  &  3  Yict  c.  47)  proyides  as  to 
the  returns  to  be  laid  before  ParUament  of  the 
**  salaries  and  allowanoes"  of  the  police,  but  in 
neither  section  is  there  any  mention  of  *'pay." 
"  Pay  "  is  first  used  in  sect.  22,  and  while  sect.  9 
speaks  of  "salaries  and  allowances,*'  sect.  22 
speaks  of  "pay."  "Pay"  is  therefore  different 
-from  "  salaries,"  and  though  it  includes  salaries 
it  may  also  include  something  which  is  not  salary. 
Sects.  14  and  15  of  the  Act  of  1890  have  the 
same  distinction.  Sect.  14  speaks  of  "  salary," 
and  sect.  15  of  "  pay."  From  this  we  may  infer 
that  pay  is  not  identical  with  salary  or  wages, 
but  is  something  diiferent.  With  regard  to  the 
pay  list,  all  that  that  shows  against  the  appellant 
18  that  the  78.  was  not  regarded  by  the  authority 
as  pay,  but  the  appellant  ought  not  to  be  pre- 
judiced by  the  omission  of  the  authority  to  treat 
it  as  pa^  and  to  make  the  deductions  therefrom. 
That  might  haye  been  rectified  by  the  authority, 
and  could  be  rectified  by  the  court  now  under 
sect.  30  (10),  and  the  court  would  haye  power  under 
that  sub-section  to  make  the  deductions  now  if 
they  thought  it  equitable  to  do  so.  The  7s.  and 
the  32«.  a  week  were  on  precisely  the  same 
footing,  and  it  is  misleading  to.  say  that  the 
authority  was  under  no  obli]Dp.tion  to  pay  this  78. 
There  was  the  same  obligation  to  pay  the  78.  as 
the  32s.,  and  the  78.  was  actually  paid  to,  and  was 
actually  received  by,  the  appellant.  Even  assum- 
ing that  there  was  no  obligation  to  pay  the  78.,  yet 
as  a  ia/it  it  was  paid  and  was  money  "  actually 
reoeived  "  by  him  within  sched.  1,  part  3,  11  (c). 
In  Reg,  v.  PostmcLster- General  (38  L.  T.  Rep.  89 ; 
•3  Q.  B.  Div.  428)  the  word  used  was  "  emolument " 
and  not  "  pay,"  but  that  case  is  relevant  as  to 
what  was  "  actually  received."  In  the  next  place, 
one  reason  for  this  78.  being  given  was  for  ^ood 
service,  and  it  is  therefore  m  the  same  position 
as  a  good  service  allowance,  which  in  the  case  of 
the  superintendents  is  taken  into  account  in 
•calculating  the  pensions.  This  78.,  therefore, 
ought  in  the  same  way  to  be  taken  into  account ; 
and  another  reason  is  that  it  was  given  because 
the  constable  to  some  extent  loses  his  chance  of 
promotion.  Both  sums  were  paid  out  of  the 
same  fund  and  both  were  votea  by  Parliament, 
and  the  duty,  in  respect  of  which  the  78.  was  paid, 
was  permanent  duty,  and  this  sum  was  actually 
paid  to  him  for  five  years.  Sect.  15  (2)  speaks  of 
the  pension  as  reckoned  according  to  "  approved 
service  and  pay,"  and  "  pay  "  ought  to  be  con- 
strued strictly  as  including  all  the  constable 
receives  for  his  services.  As  to  the  second  point, 
"  annual  pay  "  has  no  reference  to  the  period  of 
receiving  the  pay.  It  means  the  whole  sum  he 
receives  for  his  services  in  the  year.  Fifty-two 
times  the  weekly  pay  is  not  the  true  principle ; 
that  would  give  only  364  days  in  the  year. 
In  1897  there  were  fifty-three  pay  days,  and 
^therefore,    if    that    principle    were    rignt,    the 
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pension  of  a  constable  retiring  at  the  end  of 
that  year  ought  to  be  fifty-three  times  the  weekly 
salary. 

Maemorran,  Q.G.  (J.  P.  Grain  with  him)  for 
the  respondents. — Sect.  11  says  that  the  decision 
of  the  quarter  sessions  is  final.     Whether  there 
is  an  appeal  or  not  to  this  court  is   a  matter 
which  we  pass  over,  as  we  wish  to  have  a  decision 
on  the  points  now  raised.     There  is  a  distinction 
between  pay  and  emoluments,  as  we  see  in  Civil 
Service  Acts,  and  in  the  Superannuation  Act  1859 
(22  Vict.  c.  26)  we  have  the  words  "  day  pay," 
"weekly  wages,"  and  "annual  salary,"  and  we 
have  the  words  "the  annual  salary  and  emolu- 
ments of  his  office."     Again,  in  this  Act  of  1890, 
we  have  in  sect.  32  (5)  the  word  "  emoluments," 
and  provision  is  there  made  with  regard  to  the 
chief  commissioner  and  assistant  commissioners 
that  they  shall  be  entitled  to  pension  "  in  respect 
of  any  emoluments,"  &c.    So  that  even  in  this 
Act  tnere  is  a  disiinotion  drawn  between  "  pay  " 
and  "emoluments."    There  is  exactly  the  same 
provision  in  the  Poor  Law  Officers'  Superannua- 
tion Act  1896  (59  &  60  Vict.  c.  50)  where  the 
superannuation  allowances  are  calculated  on  the 
average  amount  of  the  "  salary  or  wages  and  emolu- 
ments." In  the  present  case  the  328.  a  week  is  the 
appellant's  **  pay  " ;  and  in  addition  to  that  he  gets 
an  allowance  for  boots,  &c.,  and  then  in  addition  to 
that  a  certain  number  of  constables  get  this  special 
allowance  of  78.  a  week.     This  special  allowance 
is  no  part  of  his  "  pay."    There  is  no  obligation 
on  the  part  of  the  commissioners  of  police  to 
pay  this  sum,  and  the  constable  could  not  main- 
tain an  action  for  it.    It  is  looked  on  as  a  reward 
for  good  conduct  and  as  a  gratuity.    There  is  no 
obligation  to  employ  any  special  person  for  this 
duty,  or  to  employ  a  person  for  any  length  of 
time,  and  a  constable  might  be  employed  for  one 
day  on  this  duty  and  then  pent  back  to  his  ordi- 
nary work,  and  if  the  authority  decided  not  to 
employ  a  policeman  for  the  special  work,  then 
this  special  allowance  would  stop.    Therefore  it 
is  not  to  be  regarded  as  a  part  of  his  "  pay  "  or 
of  his  "  annual  pay,"  but  as  a  reward  or  gratuity, 
and    it    is   because    the  authority   have  always 
regarded  this  as  a  gratuity  that  they  have  not  , 
made  it  subject   to   deductions.     There  is   no 
reason  why  "annual  pay,"   within  the  meaning 
of  the  Act,  is  other  than  what  the  constable  is 
entitled  to  claim  from  the  commissioners.    With 
regard  to  the  permanency  of  the  employment,  the 
omy  tiling  that  can  be  said  is  that  in  this  case 
the  appeUant  was  permanently  employed.    The 
only   esect  of  this   Act  is  to  make   the  claim 
to  the  pension  an  absolute  right,  instead  of  its 
being  a  discretionary  act.     As  to  the   second 
point,  the  payment  was  a  weekly  payment,  and  in 
the  case  of  weekly  payments,  the  annual  pay  is 
regarded  as  fifty-two  times  the  weekly  wages. 

PickersgiU  in  reply. 

Channbll,  J. — Upon  one  point  in  this  case 
we  each  of  us  have  some  considerable  difficulty 
and  we  must  give  our  own  opinions,  though  they 
are  not  quite  identical.  We  have  to  consider 
this  Police  Act  of  1890,  and  the  main  difference 
between  that  Act  and  the  prior  Acte  is  that  in 
certain  cases  it  gives  to  constables  their  pension 
as  of  right.  The  sections  of  the  Act  which 
give  that  pension  as  of  right  do  not  themselves 
define  the  amount  of  the  pension.      The  pension 
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that  the  constable  ie  entitled  to  is  a  pension  in 
accordance  with  the  pension  scale  for  the  force. 
Then  a  pension  scale  is  to  be  made,  and  what 
the  statute  says  abont  this  scale  is  that  the  fixed 
scale  to  be  adopted  bj  the  police  authority  must 
be  within  the  maximum  and  minimum  limits  set 
forth  in  part  1  of  the  Ist  schedule  to  the  Act. 
Then,  in  the  case  of  the  metropolitan  police  we 
have  not  had  put  before  us  tne  words  of  the 
scale;  but  it  is  stated  to  us,  and  I  assume 
accurately  stated,  that  what  was  adopted  there 
was  the  maximum  of  this  schedule,  so  that  we 
must  deal  with  the  question  as  to  what  pension 
the  appellant  is  entitled  to,  according  to  the  words 
of  the  maximum  of  this  scale.  The  only  words  that 
are  important  in  this  connection  are  the  words  in 
part  1  of  sched.  1,  which,  after  dealing  speci- 
ally with  the  pensions  in  reference  to  various 
years'  services  in  sect.  1  (c),  end  thus :  '*  So  how- 
ever that  the  pension  shall  not  exceed  two-thirds 
of  hie  annual  pay."  The  appellant  in  this  case 
has  been  granted  a  pension  upon  the  footing  of 
its  being  two-thirds  of  what  for  that  purpose  was 
assumed  to  be  his  annual  pay ;  so  that  what  we 
have  to  find  out  is  what  was  his  "  annual  pay " 
within  the  meaning  of  those  words  in  the  schedule. 
*•  Annual  pay,"  so  far  as  I  see,  is  only  used  in  the 
schedule,  and  it  is  used  in  that  phrase  in  several 
other  places  in  the  schedule  both  in  part  1  and 
part  3.  But  "  pay "  is  used  in  other  places 
throughout  the  Act,  and  I  think  that  **  pay  "  and 
"  allowances  "  are  shown  by  the  Act  to  have  been, 
at  the  time  of  the  passing  of  the  Act,  separate 
matters,  separately  treated  by  prior  statutes  and 
in  this  statute.  In  the  case  of  certain  persons  in 
the  metropolitan  police,  by  virtue  of  tne  Metro- 
politan Police  Staff  (Superannuation)  Act  of  1875, 
relating  to  the  superannuation  allowances  of 
certain  officers  of  the  staff  of  the  metropolitan 
police — not  of  all  constables,  but  of  certain 
officers  of  the  staff — those  officers  appear  to  have 
had  pensions  calculated  both  upon  tneir  pay  and 
upon  their  allowances,  and  in  sect.  32  of  the 
Police  Act  of  1890,  which  we  are  now  construing, 
provisions  are  made  for  applying  that  Act  to  the 
metropolitan  police  force.  Sect.  32  says :  "  This 
Act  shall  apply  to  the  metropolitan  police  force, 
subject  as  follows :  (5)  The  rate  and  conditions  of 
pension  of  the  chief  commissioner  of  metro- 
politan police  and  of  the  assistant  commissioners 
of  metropolitan  police  shall  be  regulated  by  the 
provisions  of  this  Act  and  not  by  the  provisions 
of  the  Metropolitan  Police  Staff  (Superannuation) 
Act  1875,  but  the  said  chief  commissioner  and 
assistant  commissioners  shall  be  entitled  to 
pension  under  the  provisions  of  this  Act  in 
respect  of  any  emolumente  in  respect  of  which 
they  are  entitled  to  a  superannuation  allow- 
ance made  under  the  Metropolitan  Police 
Staff  (Sui>erannuation)  Act  1875."  So  that 
those  particular  officers  were  to  come  under 
this  Act  and  have  a  pension,  not  upon  their 
pay  only,  but  they  were  to  have  the  addi- 
tional benefit  that  the  Act  of  1875  gave  them, 
and  that  benefit  was  preserved  to  them.  That 
seems  to  me  to  show  that  '*  pay "  meant  pay 
strictly  so  called,  and  that  there  were  other 
things  that  might  possibly  be  treated  as  pay,  but 
whi^  in  fact  were  not  treated  as  pay,  as  between 
the  police  constables  and  the  authority  that  paid 
them.  Pay  in  itself  would,  I  suppose,  cover 
any     money    remuneration    for    services,    and 


consequently  such  sums  as  we  have  g^t  to- 
oonaider  in  this  case  if  ould  primd  fctcie  cone 
within  the  ordinary  meaning  of  the  word 
pay;  but  the  question  is  whether  they  oome- 
witfain  the  meaning  of  the  word  "pay'*  in  thia- 
Act.  If  it  is  the  fact  that  pay  is  distinguished 
from  allowanoes,  and  that  it  had  been  so  distin- 
g^shed  prior  to  the  passing  of  this  Act.  then  I 
think  when  the  word  "  pay "  is  used  in  this  Act 
one  would  treat  it  as  having  the  special  meaning 
which  it  had  at  that  time  between  police  constables 
and  the  people  who  ]^ay  them.  In  this  particular 
case  the  question  arises  as  to  the  pay  of  a  con- 
stable attending  at  the  House  of  Lords  on  per- 
manent duty  for  the  whole  year.  A  considerable- 
number  of  constables  attend  at  the  House  of 
Lords  and  the  House  of  Commons  also  during  the 
session  only.  Let  us  deal  first  with  those  persons. 
They  attend  so  many  weeks,  not  all  the  year,  and 
they  have  Is.  a  day  while  they  attend.  They  are 
paia  it  weekly,  and  a  sheet  is  made  out  which  thej 
sign,  and  in  that  sheet  there  is  their  regular 
amount  of  pay  which  has  been  offered  to  them, 
when  they  entered  the  service,  increased,  of 
course,  as  they  have  increased  in  rank ;  but  the 
pay — ^pay  which  is  properly  and  strictiy  pay — ^is 
put  in  one  column,  and  then  from  that  tnere  is 
deducted  the  proportion  for  the  superannuation 
fund.  Then  there  is  added  to  that,  to  show  the- 
amount  they  are  to  receive  every  week,  certaia 
allowaoces.  Some  of  those  things — allowances  in 
lieu  of  uniform,  allowsuices  in  lieu  of  coals,  allow- 
ances  in  lieu  of  boote,  and  allowances  in  lieu  of 
other  things — it  is  agreed  are  not  matters  that 
come  within  the  words  "annual  pay"  for  the 
purpose  of  calculating  the  pension.  This  addi- 
tional Is,  a  day  for  special  duties  is  entered  as 
one  of  those  allowances,  and  is  not  entered  as  an 
amount  of  pay.  It  seems  to  me,  theref«>re,  that 
when  that  is  given  to  the  constable  week  by  week, 
it  is  offered  to  him  not  in  the  character  of  pay, 
but  in  the  character  of  an  allowance,  such  as  the 
other  allowances  which  are  there  added  to  it.  It 
is  offered  to  him  in  that  capacity,  and  that  is 
what  it  is  paid  for.  It  is  true  that  it  is  paid  to 
him  in  one  sense  as  a  money  remuneration  for 
his  services,  and  therefore,  if  we  had  notlung  else 
to  guide  us,  we  should  say  that  it  came  within  the 
ordinary  meaning  of  the  word  "  paj."  But  here 
we  have  g^t  pay  and  allowances  distinguished,  and 
this  money  that  is  given  to  the  constable  is  given 
to  him  as  an  allowance  and  not  as  pay,  and  is 
received  by  him  as  euch,  and  the  deduction  is  not 
made  from  it  which  would  be  made  from  it  if  it 
were  pay  proper.  I  think,  therefore,  it  is  a  money 
payment  which  is  given  to  him,  not  as  pay  with- 
in  the  strict  meaning  of  the  word  pay,  but  is 
given  to  him  in  the  same  way  as  his  allowance  in 
Ecu  of  coals  and  other  things ;  and  it  seems  to  me 
to  be  the  same  in  the  case  of  the  man  who  only 
serves  temporarily — thn  man  who  serves  at  the 
House  of  Lords  and  the  House  of  Commons 
during  the  session  only — and  it  is  the  same  in  the 
case  of  the  man  who  goes  to  a  race  meeting,  or 
goes  to  some  other  special  duty,  and  who,  in  conse- 
quence of  so  going,  through  serving  perhaps  longer 
hours,  gete  an  additional  1«.  a  day  or  some  other 
additional  sum.  In  the  cases  of  those  temporary 
employmente,  even  if  the  sum  so  given  is  pay,  I 
do  not  think  it  can  possibly  be  said  to  be 
"  annual  pay."  Consequentiy,  in  reference  to 
those  constables,  I  should  have  no  difficulty  what- 
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erer  in  saying  that  in  those  oases  the  extra  special 
allowanoe  for  the  sneoial  duties  cannot  be  con- 
sidered pay  to  be  taken  into  acconnt  when  con- 
sidering the  qnestion  of  pension.  The  point  that 
causes  as  dimouliy  in  tnis  case  is  this :  Parlia- 
ment, I  snppose,  prorides  money  for  the  payment 
of  the  staff  of  constables  who  attend,  amongst 
other  places,  at  the  House  of  Lords,  and  they 
pit>Tide  for  bo  many  constables  for  the  whole 
year  and  so  many  during  the  session,  and 
they  provide  the  funds  by  which  to  pay 
special  duty  allowances  at  Is.  per  day  for  six 
ounetablee  for  the  whole  year,  and  for  nineteen 
constables  for  the  session  only.  Now,  the  pre- 
sent appellant  is  stated  in  the  case  not  merely  to 
hare,  m  fact,  served  during  the  whole  of  the  last 
year  before  he  retired — ^which  I  think  would  not 
put  him  on  any  different  footing  from  that  of  a 
man  who  had  served  so  many  weeks — but  to  have 
served  in  this  special  duty  for  the  whole  of  the 
period  from  1894  down  to  nis  retirement  in  Jan. 
i899.  The  accident  that  he  happened  to  serve  for 
fifty-two  weeks  and  one  day  would  not  have 
alt^^d  his  position,  or  made  the  money  which  he 
received  as  an  allowance  "  pay  " ;  but  the  difficulty 
to  my  mind,  and  it  is  a  considerable  difficulty, 
is  as  to  the  six  constables  who  are  upon  a 
different  footing  and  in  a  different  position 
from  the  constables  who  were  employed  dur- 
ing the  session  only,  because  the  case  says 
that  the  appellant  having  already  served  nine 
Tears  as  a  police  constable  at  the  Houses  of 
I'arliament,  was  selected  by  the  Commissioner  of 
Police  for  permanent  duty  at  the  House  of  Lords. 
I  do  not  suppose  the  appellant  was  guaranteed  his 
position  there  any  more  than  any  other  constable 
was  g^uaranteed  his  position;  but  he  was  told 
apparently,  that  if  thmgs  went  on  all  right,  and 
ii  ne  beliaved  himself  properly,  and  so  on,  he 
would  be  put  on  the  permanent  staff  there.  The 
result  of  that,  possibly,  may  not  be  to  make  a 
legally  enforceaole  contract  for  the  extra  shilling 
a  day ;  but  in  substance  he  was  told  "  you  will  get 
an  exiara  shilling  a  day."  Consequently,  there  is 
very  much  more  difficulty  about  our  refusing  to 
say  that  the  appeUant's  remuneration  for  his 
work  at  the  House  of  Lords  was  not  merely  pay 
because  it  was  a  money  remuneration  for  nis 
services,  but  was  also  annual  pay,  because  he  was 
put  in  the  position  that  he  might  expect  at 
any  rate  to  get  it  all  through  the  year.  That 
is  the  point,  and  my  brother  and  myself  are 
not  of  the  same  opinion  upon  it.  I  think, 
on  the  whole,  although  I  have  great  difficulty 
about  it,  that  it  does  not  make  any  difference 
that  this  sum  was  paid  to  the  appellant  not 
as  part  of  his  pay  vdiich  he  must  nave  under- 
stood quite  well  was  a  separate  thing  from  his 
allowances — but  was  paid  to  him  as  part  of  his 
allowances,  notwithstanding  that  he  g^t  it  all 
through  the  year.  On  i^e  whole,  therefore, 
although  not  without  considerable  doubt  founded 
solely  on  that  particular  statement  in  the  case 
that  he  had  been  selected  for  permanent  duty,  I 
come  to  the  conclusion  that  this  sum  of  7s.  a  week 
cannot  be  treated  as  either  ''pay"  or  "annual 

riy  *'  for  the  purposes  of  calculating  this  pension, 
now  come  to  the  remaining  point---namely,  as  to 
the  extra  day.  As  to  that,  as  I  have  pointed  out, 
the  words  "  annual  pay  "  are  not  referred  to  at 
all  in  the  Act  until  we  come  to  the  schedule. 
When  we  get   to   the  schedule  the  appellant's 


pension,  the  schedule  says,  is  not  to  exceed  two- 
thirds,  and  the  scale  says  it  is  to  be  two-thirds, 
of  his  annual  pay.  What  is  his  annual  pay  P  It 
is  not  a  sum  contracted  to  be  paid  to  him  by  the 
year.  He  is  not  paid  so  many  pounds  a  year,  and 
consequently  it  cannot  mean  that.  The  police 
authorities  could  not  say  to  this  constable  that 
he  is  not  paid  by  the  year  at  all,  that  his  salary 
is  not  by  the  year,  and  that  there  is  no  contract 
to  pay  him  so  many  pounds  a  year,  and  that  con- 
sequently he  has  no  annual  pay.  They  have  not 
contended  thai.  "  Annual  pay  "  does  not  mean 
pay  under  an  annual  contract  for  an  annual  rate 
— that  is  to  say,  for  so  much  per  annum.  If  not, 
what  does  it  mean  P  It  must  mean  the  sum  which 
the  man  receives  for  his  services  during  the  year. 
I  do  not  see  my  way  to  saying  that  it  depends 
tmon  the  number  of  pay-days  in  the  year. 
Counsel  for  the  appellant  has  pointed  out  tbiat  if 
it  depended  on  that,  there  would  be  some  years 
in  which  there  would  be  fifty- three  Wednesdays  or 
pay-days — Wednesday  being  the  pay-day.  Besides 
the  fifty-two  weeks  there  is  one  Qxtni  day  in 
every  year  and  in  a  leap  year  two,  and  if  we  are 
to  calculate  by  the  numoer  of  pay-days  in  the 
year,  the  consequence  would  be  that  in  some 
years  there  would  be  fifty-three  pay-days.  Sup- 
posing he  retired  in  the  year  following  that 
occurrence,  could  it  be  said  that  therefore  his 
pension  should  be  calculated  on  the  fifty-three 
weeks'  pay,  as  he  was  paid  fifty- three  times  during 
that  yearP  I  do  not  think  we  could  say  tha^ 
and  the  consequence  is  that  we  must  say  that  he 
is  entitled  to  the  fifty-two  weeks  and  the  one  day. 
Those  days  are  all  in  the  year,  and  as  the  contract 
is  not  an  annual  contract,  the  total  amount  must 
be  the  amount  which  he  was  entitled  to  receive 
annually  and  what  he  receives  for  his  services 
duxing  the  year  are  fifty-two  times  328.  and  the 
proportionate  part  for  the  one  day.  He  is  paid 
in  the  first  week  of  the  next  year,  and  he  is  paid 
so  many  days  in  one  year  and  so  many  days 
in  the  other,  and  with  regard  to  the  one  day 
which  belong^  to  the  previous  year,  I  think  thsi 
must  be  added.  I  do  not  see  my  way  out  of  that 
view  of  the  case,  although  I  can  understand 
how  the  present  practice  has  grown  up.  In 
the  result,  therefore,  my  opinion  is  that  this 
appeal  should  be  allowea  to  the  extent  of  the 
necessary  alteration  of  that  one  day,  but  not 
further. 

BucKNiLL,  J. — With  i*ej^rd  to  the  second  point 
I  agree,  and  I  have  nothmg  to  add  to  what  has 
been  already  said;  and  it  is  only  on  the  first 
point  that  unfortunately  we  do  not  hold  quite  the 
same  opinion.  I  think  I  am  safe  in  saying  that 
the  object  of  this  Act  was  to  found  a  new  scheme 
for  the  pensions  of  police  constables,  because  I 
am  quotmg  the  words  of  the  present  Lord  Chief 
Justice  in  the  case  of  Buff  v.  Secretary  of  State 
for  the  Home  Departrnent  (60  J.  P.  343),  in  which 
my  brother  Channell  was  counsel.  Lord  Bussell, 
C.J.  there  says :  "  The  short  effect  of  the  Police 
Act  1890,  was  to  found  a  new  general  scheme  of 

Eolice  pensions  which  was  not  intended  to  be 
inding  upon  existing  constables  .  .  .  who 
declined  in  writing  to  accept  its  provisions.''  It 
is  quite  clear  that  that  Act  of  1890  was  the  first 
Act  of  Parliament  which  gave  to  police  constables 
a  right,  an  absolute  right  in  certain  events,  to 
receive  a  certain  pension.  In  this  case  tbe  appel- 
lant was,  and  had  been  for  a  long  time  before 
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1894,  chosen  bj  those  in  aathority  over  him,  for 
permanent  duty  at  the  House  of  Lords.  I 
suppose  he  was  probably  g^ven  the  opportunity 
of  refusing,  and  indeed  he  must  have  been,  as  we 
find  it  steted  in  the  case  that  the  7s.  now  in 
question  was  partly  as  a  reward  for  his  past 
services,  and  partly  as  a  solatium  for  his  lost 
chances  of  promotion  which  he  might  have  had 
if  he  had  not  gone  there.  I  think,  therefore,  we 
may  take  it  that  as  between  the  Commissioner 
of  "Police  and  the  appellant  it  was  agreed  that 
he  should  be  permanentlv  appointed  to  serve 
thereafter  at  the  House  of  Lords,  that  is  to  say, 
not  only  from  week  to  week,  but  from  year  to 
year,  should  he  so  long  remain  in  the  force. 
There  he  went  and  there  he  remained  for  five 
years,  during  which  time  he  received  in  fact  no 
more  and  no  less  than  that  money  which  was  in 
fact  allocated  to  him,  as  we  see  by  the  Parlia- 
mentary letter  which  has  been  put  in,  dated  the 
31st  Dec.  1897.  In  that  letter,  which  was  sub- 
mitted from  the  Treasury,  the  clerk  says :  "  I  am 
directed  by  the  Lords  Commissioners  .  .  . 
to  ask  for  fuods  for  the  payment  of  the  metro- 
politan police  employed  within  the  precincts  of 
the  Houses  of  Parliament,"  in  the  same  way  as 
police  are  paid  for  when  employed  outside  public 
buildings.  Then  come  the  figures.  First  of  all, 
there  are  certain  figures  for  inspectors  and  con- 
stables, mentioning  particularly  five  constables, 
for  the  session  only,  and  then  comes  what  is 
called  special  duty  allowance,  and  under  that 
heading  come  six  constables,  of  whom  the  appel- 
lant is  one,  who  would  receive  for  the  whole  year 
payment  of  one  shilling  a  day.  L  do  not  think  it 
can  be  said  that,  because  this  one  shilling  a  day 
is  called  a  special  duty  allowance,  it  ceases  at 
the  tsnd  of  the  year  to  be  in  fact  annual  pay. 
I  think  we  must  take  the  words  of  the  Act 
to  mean  exactly  what  they  say.  I  will  now  look 
at  another  Act  of  Parliameut  to  which  counsel 
for  the  appellant  has  called  our  attention,  the 
statute  10  Geo.  4,  c.  44.  That  was  a  police  Act, 
and  in  that  Act  the  words  particularly  were 
"salaries,  wages,  and  allowances."  We  nnd  no 
similar  expression  in  the  Police  Act  of  1890.  The 
only  wurd  which  is  used  in  the  body  of  that  Act, 
as  distinguished  from  the  schedule,  is  "pay." 
When  we  come  to  the  schedule  we  find  the  words 
"annual  pay."  How  are  those  words  "annual 
pay"  to  oe  construed?  In  the  first  schedule, 
part  3,  it  is  said  that :  "  lu  estimating  any  pen- 
sion, gratuity,  or  allowance  for  the  purposes  of 
this  Act,  a  pension  or  gratuity  to  a  constable 
shall  be  calculated  according  to  the  amount  of 
his  annual  pay  at  the  date  of  his  retirement."  I 
say  at  once  that  in  my  opinion  it  cannot  be  argued 
against  the  appellant  that  those  in  authority 
chose  to  draw  up  this  pay-sheet  in  the  way  which 
they  did.  It  may  be  that  they  had  good  reason 
for  sub-dividing  it  under  the  column  of  "  amount 
of  pay "  and  under  the  column  of  "  allow- 
ances, under  which  we  find  "  for  special  duties  " 
this  la  a  day  or  78.  a  week.  It  !»  certainly  an 
unfortunate  circumstance  that  the  constable  has 
for  so  long  signed  that  sheet,  because  it  would 
lead  one  to  think  that  he  was  looking  upon  this 
7tf.  not  as  his  ordinary  wage,  but  as  something  in 
addition  to  it.  I  think  it  would  be  wrong,  simply 
because  he  has  done  that  and  has  bigned  that  pay- 
sheet  submitted  to  him  by  his  superiors  for 
signature,  and  because  those  in  authority  have 


choeen  to  form  their  pay-sheet  in  that  way,  to  say- 
that  the  money  received  by  him,  32<.  his  ordinary 
wage  and  78.  ms  extraordinary  wage,  do  not  make- 
up  at  the  end  of  the  year  his  annual  payment.  I 
think  they  do,  and  I  think  it  would  be  wrong  to 
hold  otherwise  unless  we  see  that  we  are  doing 
violence  to  the  language  of  the  Act.  I  thiiuc 
that  if  the  Act  had  meant  to  exclude  such  pay- 
ment as  this  permanent  payment  of  Is.  a  day, 
for  permanent  services  such  as  were  rendered  by 
the  appellant  in  this  case,  it  would  probably  have 
taken  care  to  say  so.  All  it  says  is  that  he  shall 
be  entitled  to  his  pension  based  upon  the  amount 
of  his  annual  pay  at  the  date  of  nis  retirement 
I  have  had  considerable  difficulty  in  coming  to- 
tbis  conclusion,  because  I  have  heard  what  my 
learned  brother's  view  was,  and  I  cannot,  speaking 
with  respect,  quite  hold  the  same  opinion  that  he 
does,  because  there  is  in  this  same  Act  this  spe- 
cial sect;  n — sect.  32 — ^put  in  for  the  protection  of 
certain  other  persons  whose  riehts  were  created 
in  1875,  and  I  cannot  come  to  the  conclusion  that 
inferentially  it  was  intended  by  the  Act  of  1890, 
to  show  that  a  special  allowance  was  not  to  be 
deemed  part  of  a  man's  usual  pay.  I  prefer  to- 
go  upon  my  construction  of  the  plain  English  in 
the  Act  that  a  man's  annual  pay  is  that  which  he- 
receives  in  the  course  of  tne  year,  and  if  he 
receives  annually  a  regular  wage  for  a  permanent 
and  regular  service,  what  he  receives  in  fact,  is  in 
fact  his  annual  pay. 

Appeal  dismUsed  iu  io  the  special  allowance 
of  Is.  a  weehj  hut  allowed  in  respect  of  the 
extra  day  in  the  year.    No  costs.    Leave  to 
oppeaL 
Solicitors  for  the  appellant,  Mann  and  Crimp. 
Solicitors  for  the  respondents,    Wontner   and 
Sons. 
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Wednesday,  Nov.  8,  1899. 

(Before  Sir  F.  Jbune,  President,  and 
Babnbs,  J.) 

Johnson  v.  Johnson,  (a) 

Summary  Jurisdiction  (Married  Women)  Act 
1895  (58  &  59  Vict  c.  39),  s.  4— flfttmmon*  for 
separation  order  by  wife — Illness  of  husband-- 
Order  made^-Appiication  by  husband  to  dis- 
charge order — Fresh  evidence. 

A  wife  took  out  a  summons  against  her  hwhand 
for  a  separation  order.  At  the  tirne  of  the 
hearing  of  the  summons  the  husband  was  tooUl 
to  give  evidence  or  to  furnish  his  solicitor  vith 
the  names  of  his  witnesses.  Since  he  appeared 
to  be  dying,  the  solicitor  did  not  apply  for  an 
adjournment,  and  the  justices  made  a  separatum 
order.  Subsequently  the  husband  recovered,  and 
applied  to  discharge  the  order  on  the  ground 
that  he  could  call  fresh  evidence.  The  fresh 
evidence  tendered  was  the  evidence  of  witnesses 
who  could  have  been  called  at  the  hearing  of  the 
previous  summons  but  for  the  hu^band^s  Uiness. 
The  magistrates  received  the  evidence  on  the 
ground  that  any  evidence  not  previously  heard 
was  fresh  ev  idence.  The  wife's  solicitor  contested 
the  ruling,  and  refused  to  take  further  part  in 

(a)  Beported  by  H.  M  Qivkin,  Kaq.,  B«rrlatar-it*Lftw. 


i 


MAGISTRATES'  CASES 


501 


Div.] 


Johnson  v.  Johnson. 


[Div. 


the  proceedifigs.  The  justices  discharged  the 
order.     On  an  appeal  by  the  wife : 

Heldj  that,  u/nder  the  circumstances  of  the  case^  it 
ought  to  he  remitted  for  rehearing  ab  initio. 

"  Fresh  evidence  "  does  not  merely  msan  evidence 
which  was  not  caUed  at  the  hearing  of  the  sum- 
m^ms,  hut  evidence  which  could  not  then  he  called. 
The  same  principles  ought  to  he  applied  in  dis- 
charging an  order  under  the  Act  as  in  grantirhg 
a  new  trial  or  rehearing  in  an  ordinary  case. 

This  was  an  appeal  by  Mary  Anne  Johnson 
a^^ainst  an  order  made  on  the  17th  Auff.  1899  by 
justices  sitting  for  the  petty  sessional  division  of 
Henley-on-Tli^jnee,  which  order  discharged  a 
preyious  order  made  on  the  15th  Jane  1899. 

The  appellant,  Mary  Anne  Johnson,  was  the  wife 
of  the  reepondent,  Charles  Edmund  Johnson. 

On  thel5th  Jane  1899  she  took  oat  a  sammons 
against  the  respondent,  under  sect.  4  of  the 
Summary  Jurisdiction  (Married  Women)  Act 
1895,  for  a  separation  order  and  maintenance  on 
the  gpround  of  the  respondent's  cruelty  a.Dd  wilful 
neslect. 

At  the  time  of  the  hearing  of  the  summons  the 
respondent  was  a]l^;ed  to  have  been  sufEfring 
from  locomotor  ataxia  and  heart  disease,  and  to 
have  been  incapable  of  instructing  his  solicitor  or 
of  famishing  him  with  the  names  of  the  witnesses 
whom  he  desired  to  call  to  meet  the  appellant's 
case. 

The  summons  was  heard  in  his  absence,  and 
the  solicitor,  believing  him  to  be  dying,  and 
on  instructions  from  the  respondent's  brother, 
made  no  application  for  an  adjournment. 

The  justices  made  a  separation  order  and  a  n 
order  for  maintenance. 

The  respondent's  health  subsequently  improved, 
and  he  applied  to  the  justices  to  discharge  the 
order  previously  made,  on  the  g^und  that  there 
was  frash  evidence  within  the  meaning  of  sect.  7 
of  the  Summary  Jurisdiction  (Married  Women) 
Act  1895. 

The  fresh  evidence  tendered  was  the  evidence 
of  witnesses  whose  names  the  respondent  had  been 
unable  to  furnish  to  his  solicitor  at  the  hearing 
of  the  first  summons,  but  who  only  gave  evidence 
of  facts  previous  to  that  time. 

On  objection  being  taken  that  the  evidence  was 
not "  fresh  evidence,  the  magistrates  were  alleged 
to  have  ruled  that,  not  having  been  called  at  the 
hearing  of  the  summons,  the  evidence  was  fresh 
evidence. 

The  appellant's  solicitor  declined  to  take  further 
part  in  tne  proceedings,  and  rested  on  his  objec- 
tion. The  justices  thereupon  heard  the  evidence, 
and  discharged  the  order. 

The  wife  appealed. 

By  sect.  7  of  the  Summary  Jurisdiction 
(Married  Women)  Act  1895  (58  &  59  Yict.  c.  39 : 

A  ooort  of  sommary  jurisdiction  aotin^  within  the 
oity,  borooffh,  petty  aeBsional  or  other  division  or  dis- 
triot,  in  which  any  order  nnder  this  Act  or  the  Acts 
mentioBed  in  the  sohednle  hereto,  or  either  of  them, 
has  been  made,  may  on  the  application  of  the  married 
Woman  or  of  her  husband,  and  npon  oanse  being  shown 
upon  fresh  evidence  to  the  satisfaction  of  the  oonrt, 
at  any  time,  alter,  vary,  or  discharge  any  snch  order, 
and  may  npon  any  snch  application  from  time  to  time 
iAoreaae  or  diminish  the  amooot  of  aoy  weekly  payment 
ordered  to  be  made,  so  that  the  same  do  not  in  any  case 
•zceed  the  weekly  snm  of  two  pounds.  If  any  married 
woman  upon  whose  application  an  order  shall  have  been 


made  nnder  this  Act,  or  the  Acts  mentioned  in  the 
sohednle  hereto,  or  either  of  them,  shall  voluntarily 
re&nme  cohabitation  with  her  husband,  or  shall  commit 
an  act  of  adnltery,  snch  order  shall  upon  proof  thereof 
be  discharged. 

Stephen  Lunch  for  the  appellant. — The  evidence 
adduced  by  the  husband  was  not  "  fresh  evidence  *' 
within  the  meaning  of  the  Act.  Such  evidence 
must  be  evidence  oi  facts  arising  subsequently  to 
the  order.  Here  the  evidence  could  have  been 
called  at  the  hearing  of  the  summons.  The  wife 
ought  not  to  be  harassed  by  a  multiplicity  of 
hearings.  The  respondent's  solicitor  could  have 
applied  for  an  adjournment. 

Clarke  JSaU  for  the  respondent. — "  Fresh  evi- 
dence "  may  not  include  aU  evidence  which  has 
not  been  previously  called ;  but  it  certainly 
includes  all  evidence  which  could  not  have  been 
called.  Here  it  was  impossible  for  the  respondent 
to  call  his  evidence. 

8.  Lynch  in  reply. 

The    Pebsidbnt. — The    question    which    we 
have  to  decide  in  this  case  is  one  of  general 
interest  and  involves  a  general  principle,  but  its 
solution   appears  to    me    clear    and    free   from 
doubt.    The  Question  involved  is  the  meaning  of 
the  words   "fresh   evidence"   in  sect.  7  of  the 
Summary    Jurisdiction    (Married    Women)   Act 
1895.    If  such  evidence  be  called,  the  justices 
have  power  to  alter,  vary,  or  discharge  an  order 
previously  made.     In  my  opinion,    **  fresh  evi-- 
dence  "  means  practically  such  evidence  as  would,, 
in  an  ordinary  case,  be  a  ground  for  granting  a 
new  trial  or  rehearing.    It  must  be  evidence  of* 
something  which  has  nappened  since  the  former 
trial,  or  which  has  come  to  the  knowledj^  of  the- 
applicant  since  that  time,  or  evidence  which  could' 
not  then  be  called.    In  the  terms  of  the  old  forms 
of  pleading,  it  must  be  res  noviter  ad  notitiam 
perventa.    To  put  it  shortly,  it  must  be  evidence 
which  could  not  be  called,  and  not  merely  evi- 
dence which  was  not  called.    The  view  that  all 
evidence  not  previously  called  constitutes  fresh 
evidence  would  expose  a  successful  part^  to  a 
series  of  applications  based  on  evidence  arbitrarily 
or  perversely  withheld.    The  words  must  clearly 
be  lifDited  in  their  meaning.    What  is  the  result 
of  applying  this  limitation  to  the  present  case  ? 
It  leads  to  the  conclnsioii  that  the  decision  arrived 
at    by    the    justices    at    the    second     heaiing 
was  based  on  a  mistaken  principle.    They  seem 
to  have  held  that  the  evidence   then  tendered 
must  be  fresh  evidence,  because  it  had  not  been 
tendered  before.    That  holding  appears  to  me 
wrong  on  the  priociple  which  1  have  indicated. 
It    may    be   that    some,    or   indeed    most,    of 
the  evidence  given  on  behalf  of  the  respondent  at 
the  second  hearing  was  fresh  evidence  within  the 
proper  meaning  oi  the  words.    At  the  first  hear- 
ing it  is  abundantly  plain  that  the  respondent 
was  not  in  a  condition  to  instruct  his  solicitor,  or 
to  furnish  the  names  of  material  witnesses.   That 
may  be  so,  but  the  reason  given  by  the  iustices 
for  admitting  the  evidence  at  the  second  heariog 
was  wrong   As  a  result,  a  miscarriage  of  justice 
seems  to  have  taken    place.    No    adjournment 
was  asked  for  at  the  first  hearing.    Then,  on  a 
subsequent  occasion,  the  case  for  the  respondent 
was  presented  to  the  justices,  and  such  a  course 
is  a  hardship  to  the  appellant.    At  the  second 
hearing  the  justices  decided  to  hear,   as  fresh 
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«yidence,  any  evidence  not  preTionslj  caUed.  The 
aolioitorfor  the  appellant,  standing  on  his  strict 
rif^hta— as  I  think  ne  was  justified  in  doing — de- 
clined to  ask  for  an  adjoamment.  or  to  take 
further  part  in  the  proceeding,  on  the 
ground  tnat  the  ruling  of  the  justices  was 
wrong.  Consequently  one  bench  has  beard  the 
first  part  of  the  proceedings,  and  another  bench 
has  heard  the  remainder.  The  decisions  arrived 
at  were  contradictory,  and  it  is  impossible  to  say 
which  decision  was  right.  The  case  must  be 
remitted  for  a  rehearing  in  its  entirety  ah  initio. 
The  costs  thrown  away  below  and  the  coats  of 
the  appeal  must  be  paid  by  the  respondent. 

Babnbs,  J. — ^I  agree.  I  will  only  add  a  few 
words,  because  I  think  the  meaning  of  the  words 
^' fresh  evidence^'  in  sect.  7  of  the  Summary 
Jurisdiction  (Married  Women)  Act  1895  ought  to 
be  clearly  understood.  The  words  ou^ht  to  be 
confined  to  such  evidence  as  would  justify  the 
granting  of  a  new  trial  in  an  ordinary  case,  or 
evidence  of  fresh  facts  arising  since  the  hearing 
of  the  summons.  The  justices  were  wrong  in 
ruling  that  all  evidence  not  previously  called  is 
within  the  purview  of  the  section.  On  the  facts 
proved  before  us,  I  think  the  evidence  called  by 
the  respondent  was  fresh  evidence.  But,  in  face  of 
the  mistake  of  principle  made  by  the  justices 
and  the  course  of  the  whole  proceedings,  I  think 
that  the  case  must  be  remitted  for  a  rehearing. 
I  agree  that  the  respondent  ought  to  pay  the 
costo. 

Solicitor  for  the  appellant,  /.  T.  Campum, 
Henley-on-Thames. 

Solicitors  for  the  respondent,  Webster  and 
Wehatevj  for  Bohert  SimTnofu,  Caversham. 
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Thursday,  March  1, 1900. 

(Before  Lords  Macnaghtbn,  Mobbis,  Shand, 
Daybt,  Bbahpton,  and  Robbbtson.) 

Cabtwbioht  v.  Guabdians  of  Sculcoatbs 

Union,  (a) 

ON  APPBAL  FBOM  THB  COUBT  OF  APPBAL  IN 

BNGLAND. 

Poor  rate — Aasesament — Rateable  value — Public- 

houae — Evidence. 

On  an  appeal  by  the  occupier  a^ainat  th  e  aaaeaa- 
ment  of  a  tied  public-houae  to  the  poor  rate^  the 
caae  waa  referred  to  an  arbitrator.  He  made 
hia  award  in  the  form  of  a  apecial  caae,  and  found 
thai  the  renta  acttuilly  paid  for  other  public- 
houaea  in  the  diatrict  formed  no  criterion  of  the 
rent  which  a  t&nant  might  be  reaaonably  expected 
to  pay  for  the  appellant* a  houae.  He  rejected 
evidence  of  the  amount  of  the  weekly  tdkinga  at 
the  hov^e^  but  admitted  evidence  that  the  nouae 
waa  in  a  favourable  aituation  for  carrying  on 
the  huaineaa  of  a  puhlic'houae,  and  that  a  targe 
trade  waa  actually  done  there. 

Held  (afirmina  the  judgment  of  the  court  below), 
that  the  eviaence  waa  rightly  admitted,  and  that 
the  arbitrator  had  adopted  a  correct  method  of 
arriving  at  the  valu,ation. 

This  was  an  appeal  from  a  judgment  of   the 
Coui-t    of  Appeal  (Lord  Halsbury,  L.C,  Smith 

(a)  Beportedby  0.  £.  Maldkn,  Esq.,  Barrister-at-Law. 


and  Collins,  L.J  J.),  reported  ante,  p.  139 ;  80  L.  T. 
Hep.  450 ;  (1899)  1  Q.B.  667,  affirming  a  decision 
of  the  Divisional  Court  (Grantham  and  Ridley, 
JJ.)  upon  a  special  case  stated  by  an  arbitrator 
upon  an  appeal  to  Quarter  Sessions  against  a 
poor  rate.  The  special  case  is  set  out  in  full  in 
the  report  in  the  court  below. 

The  appellant  had  been  for  nineteen  years  and 
still  was  the  tenant  and  occupier  of  the  houae 
known  as  the  Star  and  Garter  public-house,  of 
which  the  Hull  Brewery  Company  Limited  were 
the  owners. 

The  appellant  held  the  house  under  an  agree- 
ment with  the  brewery  company  dated  the  16ih 
Feb.  1888,  determinable  by  either  party  on  giving 
three  months'  notice,  expiring  at  any  time,  at  a 
yearly  rent  of  2502. 

By  the  terms  of  such  agreement  the  appellant 
was  bound  to  purchase  all  liquors  sold  by  him 
from  the  landlords  or  their  nominees. 

The  Star  and  Grarter  public-house  was  a  fully- 
licensed  public- house,  situate  at  the  comer  of  two 
streets  in  Hull.  In  both  of  these  streets  there 
was  a  good  deal  of  traffic  passing  to  and  fro,  and 
the  situation  was  a  good  one  for  the  public-houae 
trade.  Though  it  was  built  as  an  hotel  no  hotel 
business  was  carried  on  in  the  house.  By  the 
rate  appealed  against,  which  was  levied  on  or 
about  tbe  10th  April  1897,  the  apnellant  waa 
rated  on  an  assessment  in  respect  of  tne  said  pre- 
mises of  8502.  gross  estimated  rental  and  6802.  net 
rateable  value.  The  assessment  immediately 
prior  thereto  was  2572.  net  rateable  value. 

On  the  17th  June  1897,  the  appellant  ^ve 
notice  of  appeal  to  the  general  quarter  sessions 
of  the  peace  for  the  city  and  county  of  Kingston- 
upon-Hull  against  the  said  rate  and  assessment, 
on  the  ground  that  he  was  over-rated. 

By  an  agreement  dated  the  18th  Dec.  1897,  and 
made  between  the  appellant  and  the  respondents, 
and  by  an  order  of  Day,  J.,  the  matters  of  the 
appeal  were  by  consent  ordered  to  be  referred  to 
the  arbitration  of  Walter  Cranby  Byde,  barrister- 
at-law,  as  arbitrator. 

The  arbitrator,  after  hearing  the  parties  and 
the  evidence  adduced  by  them,  made  his  award  in 
the  form  of  a  special  case  for  the  opinion  of  the 
Queen's  Bench  Division  of  the  High  Court  of 
Justice. 

On  the  hearing  before  the  arbitrator  the  respon- 
dents endeavoiffed  to  justify  the  assessment  of 
8502.  gross  annual  value  and  6802.  net  rateable 
value  by :  (1)  cross-examination  of  the  appellant  as 
to  and  evidence  of  his  weekly  takings  and  pay- 
ments; (2)  evidence  of  the  actual  number  of 
persons  observed  to  enter  the  appellant's  house 
during  a  certain  period  of  fourteen  daya  (during 
which  it  was  under  observation  by  the  respon- 
dents), and  a  deduction  therefrom  of  the  amount 
of  the  annual  trade  done  in  the  house  by  the 
appellant ;  (3)  valuations  of  the  house  on  the  basis 
that  such  an  annual  trade  was  done  in  it  and  in- 
cluding therein  the  value  of  such  trade.  The 
arbitrator  rejected  the  evidence  of  and  disallowed 
the  cross-examination  of  the  appellant  as  to  hia 
weekly  takings  and  payments,  and  found  as  a  fact 
that  the  public-houses  in  Hull  which  were  not 
'*tied"  were  so  far  from  the  appellant's  house 
and  of  so  little  value  that  the  rents  actually  paid 
for  them  furnished  no  criterion  of  the  rent  to  be 
reasonably  expected  for  the  appellant's  houae; 
and  also,  that:  (1)  the  goodwill  attached  to  the 
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house  BO  far  as  it  consisted  of  the  personal  con- 
nection between  the  appellant  and  his  easterners 
was  non-existent,  or,  if  existent,  of  inappreciable 
yalne ;  (2)  the  personal  qnalities  and  capacity  for 
business  or  management  possessed  bj  the  appel- 
lant had  no  effect  on  the  trade  done  or  the  profits 
made  in  the  house. 

The  arbitrator  further  held  that  in  fixing  the 
amount  of  the  assessment  of  the  appellant's  bouse 
it  was  lawful  and  proper  to  take  into  account: 
(a)  the  value  of  the  trade  already  done  there; 
(h)  the  value  of  the  goodwill  attached  to  the  house 
so  far  as  it  consisted  of  tbe  probability  that  the 
customers  now  resorting  to  the  house  would  con- 
tinue to  do  BO  whether  the  appellant  continues  to 
occupy  the  house  or  not. 

This  decision  was  affirmed  by  the  Divisional 
Court  and  by  the  Court  of  Appeal. 

Balfonr  Browne,  Q.C.  and  Cautley  appeared  for 
the  appellant,  and  contended  that  tiie  decision  of 
the  court  below  was  wrong,  and  inconsistent  with 
the  case  of  Dodd8  v.  South  Shields  Union  (72  L.  T. 
Sep.  645;  (1895)  2  Q.  B.  133).  What  a  tenant 
can  afford  to  give  is  no  criterion  of  the  rateable 
value.  "  Takings  "  are  only  a  way  of  arriving  at 
the  "  profits,"  and  the  arbitrator  could  not  go  into 
one  more  than  the  other.  The  trade  actually 
done  must  be  excluded,  not  the  fact  that  a  trade 
was  done  there.    See 

Beg,  V.  Ayletford  Union,  26  L.  T.  Bep.  618 ; 
Mereey  Docke  v.   Liverpool,  29   L.   T.  Bep.    454; 
L.  Bep.  9  Q.  B.  84. 

This  was  not  an  exceptional  case  within  the  deci- 
sion in  Dodde  v.  South  Shields.  The  value  can 
he  got  at  in  the  usual  way  by  comparison  with 
other  houses.  [Lord  Davbt. — The  arbitrator 
finds  that  it  cannot  be  done.]  A  public-house 
must  be  valued  like  any  ordinary  shop.  See 
also 

Weet   Middlesex  Water  Company  v.   Coleman,  52 
L.  T.  Bep.  578  ;  14  Q.  B.  Div.  529. 

Bray,  Q.C  and  B,  Cunningham  Olen  (Grotrian 
with  them),  for  the  respondents,  argued  that  the 
arbitrator  was  right.  See  also  Beg,  v.  Grand 
Junction  Railway  Company  (4  Q.  B.  18)  per  Lord 
Denman,  C  J*. ;  Clarh  v.  Fisherlon-Angar  (6  Q.  B. 
Div.  139),  which  is  not  contrary  to  Doads  v.  South 
Shields  rightly  understood.  In  that  case  the 
oourt  presumed  that  there  was  a  market  rent  for 
public-houses  ,*  but  the  contrary  is  found,  and  the 
value  must  be  arrived  at  otherwise. 

Cautley  in  reply  maintained  that  Clark  v. 
Fiskerton-Angar  was  an  exceptional  case,  and  does 
not  affect  the  general  principle.  [Lord  Bbamp- 
TON  referred  to  Bex  v.  Bradford  (4  M.  &  S.  317).] 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : — 

Lord  Macnaghten. — My  Lords:  Notwith- 
standing the  able  argument  on  the  ^art  of  the 
appellants,  I  think  that  this  is  a  very  simple  case. 
To  my  mind  it  is  a  question  of  common  sense,  and 
not  a  question  of  law.  It  is  a  question  of 
common  sense  having , regard  to  the  plain  lan- 
ffuage  of  the  Act  of  Parliament,  what  your 
Lordships  have  to  consider  is  whether  the  learned 
arbitrator  proceeded  on  the  lines  on  which  the 
Act  of  Parliament  directs  or  fairlv  indicates  that 
be  ought  to  proceed.  Now  what  has  the  learned 
arbitrator  done  P  He  has  found  that  in  this  pai*- 
ticular  case  there  does  not  exist  the  ordinary 


I  basis  of  computation,  and  he  has  excluded  any 
inquiry  into  profits.  In  that  I  think  that  he  was 
perfectly  right,  not  that  the  profits  if  they  could 
DO  ascei^ained  would  not  be  an  element  in  arriving 
at  the  rent  which  a  tenant  might  reasonably  be 
expected  to  pay,  but  that  any  further  inquiry  into 
profits  should  be  avoided,  because  it  would  be 
oppressive.  There  is  nothing  that  a  tradesman 
so  much  dislikes  as  any  inquiry  into  his  profits. 
In  some  cases  possibly  it  cannot  be  avoided,  and 
then  according  to  the  decided  cases  it  may  be 
done ;  but  in  this  case  there  has  been  no  inquiry 
into  profits.  What  the  learned  arbitrator  haa 
done  IS  this,  he  has  taken  into  consideration  the 
amount  of  ousiness  which  this  public-house  was 
doing.  Was  he  wrong  in  that  ?  Surely  the  very 
first  thing  that  a  tenant  who  was  going  to  offer 
for  a  house  of  this  sort  would  do  would  be  to 
consider  (roughly  if  he  could  not  do  it  accurately) 
what  amount  of  business  he  was  likely  to  do 
there.  It  appears  to  me  that  the  volume  of  busi- 
ness done  in  a  public-house,  as  apparent  to  the 
man  in  the  street — if  I  may  use  such  an  expres- 
sion— is  the  very  first  thing  that  a  tenant  propos- 
ing to  make  an  offer  for  such  an  house  would  take 
into  consideration.  That  really  is  all  that  the 
arbitrator  has  done.  That,  according  to  the  case 
to  which  Mr.  Bray  referred  us,  which  came  before- 
Lord  Denman,  is  clearly  one  of  the  circumstances^ 
which  would  guide  a  person  valuing  the  rent  of 
such  a  house  as  this.  1  think  that  the  judgment 
of  the  Court  of  Appeal  is  perfectly  right,  and  I  da 
not  think  it  n^'cessary  to  say  anything  more,, 
because  it  is  very  inexpedient  to  multiply  deci- 
sions,  or  to  paraphrase  the  language  of  an  Act  of 
Parliament,  or  to  lay  down  any t bin  g  which  in 
another  case  could  be  treated  as  a  rule.  All  that 
we  have  to  consider  is,  whether  in  the  peculiar 
circumstances  of  this  case  the  arbitrator  is  right, 
or  wrong.  I  think  him  perfectly  right.  There- 
fore, I  move  your  Lordships  that  this  appeal  be 
dismissed  with  costs. 

Lord  MoBBis. — My  Lords :  I  concur,  and  I 
especially  concur  in  the  opinion  that  this  is  a  ver3r 
plain  case.  The  Act  of  Parliament  states  very- 
concisely  that  the  question  to  be  solved  by  the 
Quarter  Sessions,  or  by  the  arbitrator  selected  by 
the  parties  and  approved,  is,  what  would  it  lie 
reasonably  expected  that  the  house  would  let  for 
to  a  tenant?  That  has  been  paraphrased  (and 
personally  I  do  not  object  to  it)  into,  what  would 
a  hypothetical  tenant  pay  ?  Now,  there  does  not 
appear  to  me  to  be  any  law  at  all  in  that  question. 
I  am  told  that  two  great  divisions  have  been  made 
by  those  who  have  built  a  superstructure  of  law 
upon  that  rather  simple  line  in  the  Act  of  Parlia- 
ment— ^into  what  are  called  **  exceptional  cases  '*^ 
and  "ordinary  cases."  lean  find  no  such  distinction 
in  the  Act  of  Parliament.  The  Act  of  Parliament 
leaves  it  general.  The  tribunal  that  has  to  assess 
is  to  decide  what  the  premises  would  be  reason- 
ably expected  to  be  let  for.  That  may  in  certain 
cases,  like  railways,  gas  companies,  docks,  &c.,  be 
most  difficult  to  ascertain,  oecause  there  is  no 
probability — I  might  almost  say  no  possibility — 
of  considering  that  there  a  tenant  would  ever 
arise  tx>  take  it.  Therefore  in  that  case  the 
tribunal  is  obliged  to  resort  to  a  discussion  as  to 
the  amount  of  profits  that  have  been  made,  and 
to  deduce  some  sort  of  estimate  in  a  rough  way 
from  that  to  solve  the  problem  of  what  the  hypo- 
thetical tenant  would    pay.     The  present  case 


^04 


MAGISTRATES'   CASES. 


H.  OF  L.] 


Oabtwbight  v.  Guabdians  or  Sculcoatbb  Unioh. 


[H.  or  L. 


relates  to  a  pnblic-hoase,  which  I  presame  is  at 
a  oomer — they  generally  are  so  as  to  capture 
two  streets — and  it  is  said  that  it  was  not  compe- 
tent for  the  arbitrator  as  a  matter  of  law  to  take 
into  consideration  the  amount  of  profits,  or  to 
weigh  that  in  his  mind  largely  or  lightly — I  am 
sure  I  do  not  know  which,  l^cause  this  case  has 
l>een  rather  dealt  with  as  if  appeals  could  be  made 
to  the  Court  of  Queen's  Bench,  the  Appeal  Court, 
and  this  House,  as  to  whether  the  arbitrator  came 
to  a  right  conclusion,  not  in  point  of  law,  but  in 
point  of  fact.  What  error  did  he  make  in  point 
of  law  P  He  asked  himself  almost  the  very  first 
question  that  the  hypothetical  tenant  would  ask — 
namely,  is  this  a  house  doing  a  good  business  or  a 
bad  business  ?  Is  it  a  house  with  what  is  popu- 
larly called  a  roaring  business,  or  is  it  a  house 
that  is  going  down  for  som^  reason  or  other, 
such  as  there  being  other  houses  in  its  neighbour- 
hood? That  is  the  very  first  question  that  a 
hypothetical  tenant  would  put  to  himself :  What 
have  been  the  profits  that  have  been  made  in  it  ? 
Because  that  is  the  best  proof  as  to  whether  it  is 
•doing  a  ffood  business  or  not.  True,  it  is  said 
A.  B.  miffnt  make  good  profits,  but  C.  D.  might 
lose.  Ail  that  it  is  to  be  presumed  that  the 
arbitrator  would  consider ;  he  would  not  value  it 
on  the  principle  that  it  was  always  to  have  super- 
latively good  occupiers  or  the  worst  of  occupiers. 
I  suppose  he  would,  as  a  sensible  man,  take  a  sort 
of  average  between  them.  The  contention,  as  I 
xinderstand  it,  is  that  the  arbitrator  in  deciding 
iihat  question  as  to  what  a  hypothetical  tenant  would 
pay,  is  to  be  precluded,  as  a  matter  of  law,  from 
entering  upon  the  very  question  which,  as  I  have 
aaid,  in  my  opinion,  is  almost  the  first  question 
that  the  hypothetical  tenant  would  put.  It  is 
true  that  the  best  way  of  ascertaining  what  the 
trade  was  which  was  going  on,  would  be  the  pro- 
duction of  the  books  of  the  then  tenant ;  but  that 
was  objected  to.  It  is  suggested  that  the  case  of 
Dodds  V.  South  Shields  union  decided  that  that 
is  improper  evidence.  If  it  so  decided,  I  can 
only  say  that  I  entirely  disagree  with  it,  and  not 
being  bound  by  it  here  as  tne  Lord  Chancellor 
was  when  sitting  in  the  Court  of  Appeal — if  it 
goes  that  length — I  have  not  had  the  opportunity 
of  looking  into  it,  I  am  entirely  of  an  opposite 
opinion.  It  is  said  that  this  would  be  an  inqui- 
sitorial inquiry,  a  mischievous  one,  and  several 
other  adjectives  are  applied  to  it.  I  do  not  see 
how  it  is  inquisitorial  if  the  parties  themselves 
are  ready  to  bring  the  evidence  forward.  There 
is  no  force  put  on  a  publican  to  produce  his 
books ;  he  is  not  in  this  inquisition  threatened 
with  the  screw,  and  if  he  chooses  not  to  bring 
forward  his  books  he  need  not  do  so,  and  the 
arbitrator  is  then  obliged  to  forage  about  for 
the  purpose  of  ascertaining,  in  the  best  way  he 
can  under  those  circumstances,  what  the  profits 
would  be.  As  I  have  said,  that  question,  in 
my  opinion,  is  one  of  the  most  important  factors 
in  arriving  at  a  conclusion  as  to  what  a 
sensible  man  would  pay  as  rent  for  the  premises. 
On  these  grounds  I  am  clearly  of  opinion  that 
the  decision  of  the  Court  of  Appeal  should  be 
affirmed. 

Lord  Shand. — My  Lords  :  I  am  of  the  same 
opinion.  The  simple  question  which  had  to  be 
answered  by  the  arbitrator,  and  which  this  House 
has  now  to  consider  in  dealing  with  his  award  is  : 
At  what  rent  would  the  house  be  reasonably  ex- 


pected to  let  from  year  to  year  P  I  am  of  opinion 
with  your  Lordships  that  the  arbitrator  has  taken 
the  proper  elements  into  view  in  deciding  that 
question.  It  may  be  that  in  a  case  of  this  <3a88  it 
is  not  competent  to  prove,  as  the  courts  have  held 
in  the  case  of  Dodds  v.  South  Shields  Union,  the 
amount  of  the  actual  detailed  profits  made  by  the 
tenant  in  the  particular  house  in  bygone  years. 
The  true  ground  for  so  holding  is,  I  think,  that 
such  proof  is  or  might  be  of  an  inquisitorial  cha- 
racter. I  can  very  well  understand  that  on  the 
part  of  the  tenants  it  may  be  a  very  reasonable 
objection  for  them  to  make  to  evi<&noe  of  that 
kind  that  it  would  rip  up  affairs,  which  they  are 
not  bound  to  disclose  to  the  public  in  queortions 
of  this  kind.  If  it  were  not  so,  it  seems  to  me 
that  such  evidence  would  be  admitted  as  an  im- 
portant element  in  ascertaining  what  trade  has 
been  done  in  the  house ;  for  rrally  it  appears  to 
me  that  this  would  be  the  element  of  all  others 
which  a  tenant  might  be  expected  to  take  into 
view  in  fixing  the  rent  he  ought  to  give  for  the 
house.  In  this  case  the  arbitrator  made  the  trade 
actually  done  the  main  element  in  ascertaining 
the  trade  which  might  be  expected  to  be  done, 
and  in  reaching  the  rent  which  might  reasonably 
be  expected.  In  doing  this  I  am  of  opinion 
that  he  was  right,  and  I  therefore  concur  with 
your  Lordship  that  the  appeal  ought  to  be  dis- 
missed 

Lord  Dayby. — My  Lords :  I  am  of  the  same 
opinion,  and  I  am  so  entirely  satisfied  with  the 
judgments  which  were  delivered  in  the  Court  of 
Appeal  that  I  should  not  trouble  your  Lordships 
with  any  observations  were  it  not  for  the  use 
which  has  been  made  in  the  argument  addressed 
to  your  Lordships  of  the  case  of  Dodds  v.  SotUh 
Shields  Union,  That  case  has  been  presented  to 
us  bv  Mr.  Balfour  Browne  and  his  learned  junior 
as  if  it  laid  down  some  great  principles  of  law. 
They  elevated  the  distinction  which  is  drawn  in 
the  judgments  in  that  case  between  what  thej 
call  exceptional  cases  and  cases  which  are  not 
exceptional  into  a  principle  of  law,  and  they  have 
gravely  are  ued  before  your  Lordships  that  evidence 
which  is  admissible  in  the  one  case  is  not  admis- 
sible  in  the  other  case.  Now,  I  say  at  once  that 
I  do  not  understand  Dodd*s  case  to  have  laid 
down  any  rule  of  the  law  of  evidence — 
in  my  opinion  the  learned  judges  merely  intended 
to  sanction  the  practice  which  had  obtained  ijt 
dealing  with  these  cases  of  rating.  I  do  not  under- 
stand  them  to  have  laid  down  any  new  principle 
nor  any  old  principle  in  the  law  of  evidence,  and 
if  I  thought  that  they  had  intended  to  lay  it  down 
that  evidence  which  would  be  admissible  in  what 
the  learned  counsel  is  pleased  to  call  exceptional 
cases  would  not  be  admissible  in  point  of  law  in 
another  case,  all  I  can  say  is  I  should  hesitate 
very  long  before  I  accepted  Dodd*s  case  as  cor- 
rectly  laying  down  the  law.  The  question  whether 
evidence  of  a  particular  class  is  or  is  not  admis- 
sible in  prosecuting  the  inquiry  which  the  statute 
prescribes  to  us,  namely,  what  rent  a  tenant  from 
Year  to  year  might  reasonably  be  expected  to  give 
for  the  house,  must  be  the  same  question  what- 
ever the  form  of  the  inquiry  bei— -whether  the 
inquiry  be  of  an  easy  character  or  whether  it  be 
of  a  complex  character — whether  it  be  in  a  case 
which  occurs  frequently  in  ordinary  life,  or 
whether  it  be  one  that  only  occurs  occasionally. 
It  appears  to  me  that  all  that  Dodd's  case  pur- 
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3)orted  to  do  was  to  lay  down  a  very  convenient 
rale  of  practice.    It  may  be  shortly  stated,  para- 
phrasing the  language,  for  I  am  not  intending  to 
use  the  language  t£it  was  used  by  the  learned 
judges,  but  giving  my  own  interpretation  of  it — 
that  where  the  premises  in  Question  are  of  a  cha- 
racter to  have  what  may  be  described  as  a  market 
price, where  a  valuer  acquainted  with  that  clas8  of 
property  can  come  and  say:  "Property  of  the 
clasis  to  which  these  premises  belong  lets  for  so 
much  a  year ;  I  can  readily  procure  a  tenant  for 
80  much,  and  I  cannot  procure  a  tenant  for  more  *' 
— ^then  you  do  not  want  to  go  into  the  trade  done 
on   the   premises.    You    huave    there    what    the 
statute    prescribes    to    ^ou — ^and    if   you    have 
evidence  of  that  kind,  if  you  have  the  market 
price,  and  what  Blackburn,  J.   not  usinsr,  I  take 
the  liberty  to  say,  his  own  language,  but  the  lan- 
guage of  Adam  Smith,  calls  the  result  of  "  the 
niggling  of  the  market,"  you  do  not  want  to  go  into 
evidence  of  the  particular  character  of  the  trade 
done  on  the  premises,  and  in  that  case  it  is  an 
exceedingly  convenient  rule  of  practice  that  you 
should  not    allow  questions  of  an  inquisitorial 
character  which  may  be  vexatious  and  mischievous 
to  be  addressed  to  the  occupier  of  the  premises 
mmecessarily.    Now,  what  is  the  true  principle 
upon  which  this  inquiry  is  to  be  conducted  P    I 
conceive  it  to  be  that  which  is  stated  by  Black- 
bum,  J.  in  the  Mersey  Bocks  v.  Liverpool.    It  is 
<luoted  in  the  judgment  of  Collins,  L.J.,  but  I 
will  take  the  liberty  of  beginning  to  read  a  little 
earlier :    "  If  the  nereditaments,"  he  says,  "  are 
such  as  to  afford  peculiar  facilities  for  carrying  on 
any  kind  of  business,  that  facility  does,  beyond  all 
«[uestion,  enhance  the  value  of  the  occupation; 
but  though  the  profits  which  may  be  reasonably 
expected  to  arise  from  such  a  business  no  doubt 
form  an  element  in  estimating  the  enhanced  value 
of  the  occupation  of  the  premises,  the  actual 
profits  made  do  not  form  any  element,  except  in 
80  far  as  they  ufford  evidence  of  what  might  be 
reasonably  expected  to  be  made  from  the  occupa- 
tion of  premises  affording  facility  for  carrying  on 
such  a  business."    I  say,  in  answer  to  a  suggestion 
that  was  made  from  the  Bar,  that  in  my  opinion 
!fflackbum,  J  there  intended  to  lay  down,  and  was 
laying  down,  a  general  principle  applicable  to  aU 
such  cases,  and  not  merely  one  that  applied  only 
to  exceptional  cases,  where  there  is  no  market 
value,  or  price,  or  letting  rent  to  which  you  can 
refer.    And  I  venture  to  tnink  that  that  is  founded 
upon  common  sense.    I  repudiate  this  distinction 
which  has  been  made  so  much  of  between  excep- 
tional and  ordinary  cases.    You  have  in  each  case 
to  find  out  in  the  best  way  you  can  what  is  the 
rent  which  a  tenant  may  reasonably  be  expected 
to  give,  and  if  the  best  way  under  the  particular 
circumstances  is  to  ascertain  the  use  which  is 
made  of  the  premises  and  the  use  which  a  tenant 
mi^ht  expect  to  be  able  to  make  of  the  premises 
and  the  trade  which  he  might  reasonably  expect 
to  be  able  to  carry  on  there ;  or,  in  other  words, 
the  facilities  afforded  by  the  premises  for  the 
carrying  on  of  a  large  trade,  that  appears  to  me 
to  be  a  most  primary  and  elementaiy  considera- 
tion in  each  case.    If  you  are  to  take  into  account 
the  fact  that   the  premises  command  a  trade, 
you  must  surely  ask  what  trade  ?    Is  it  a  large 
trade  or  is  it  a  small  trade  P    And  I  do  not  know 
myself  any  better  test  of  what  trade  they  may 
be  expected  to  command   than  the  trade  which 
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they  actually  do  command.  It  is  not  that  you 
rate  the  profits — ^it  is  not  that  you  rate  the 
man's  skill  and  judgment  and  discretion  in  the 
mode  of  carrying  on  the  business,  but  you  have 
to  ascertain  what  sort  of  a  trade  the  hypothetical 
tenant,  as  he  is  called,  may  reasonably  expect  to 
be  able  to  carry  on  on  those  premises.  I  entirely 
agree  in  a  passage  in  the  Lord  Chancellor*s  judg- 
ment which  I  will  take  the  liberty  of  quoting  and 
adopting  as  an  expression  of  my  own  mind.  His 
Lordship  says :  "  It  would  be  to  my  mind  one  of 
the  most  extraordinary  things  in  the  world  if  you 
could  give  expert  evidence  that  such  and  such  a 
house  would  be  likely  to  command  such  and  such 
a  business,  and  yet  not  be  able  to  verify  that 
a  priori  opinion  by  proof  of  the  facb  that  it  did 
command  such  a  business."  Smith,  L.J.  says: 
"  You  may  call  it  goodwill  or  you  may  call  it  any- 
thing else  you  like,  but  it  is  legitimate  evidence 
to  show  not  only  that  it  is  a  nouse  capable  of 
carrying  on  a  good  trade  according  to  the  matters 
whicn  have  to  be  taken  into  consideration  by  the 
hypothetical  tenant ;  and  he  fortifies  that  evidence 
by  saying  it  is  carrying  on  a  ^ood  trade  because  I 
see  such  and  such  things  gomg  on  every  day  to 
my  own  knowledge."  Tnat  appears  to  me  to  sum 
up  the  whole  of  this  case. 

Lord  Bbampton. — My  Lords :    I  am  of  the 
same  opinion.    It  appears  to  me  that  according 
to  the  dictates  of  good  sense  the  arbitrator  has 
taken  a  very  proper  and   correct   view  of  this 
matter.     The  purport  of  the  inquiry  was,  what 
would   a  tenant,  who   desired  to  carry  on   the 
business  for  which  the  house  is  adapted,  in  that 
house,  give  as  the  rent   to  a  landlord  who  was 
willing  to  let  the  house  to  him  on  a  reasonable 
rent  P    It  is  said  that  you  must  look  at  the  value 
of  the  surrounding  property,  or,  at  all  events, 
that  you  are  not  to  take  into  consideration  the 
actual  amount  of  the  profit  that  was  capable  of 
being  made  in  that  house  wh^ch  is  the  subject 
of  the  inquiry.      In  the  first  place  the  proposi- 
tion which  is  put  forward  by  the  arbitrator  in 
the    award   which    I    have    before    me    is   this. 
He  says :    "  I   find  as  a  fact   that  any  person 
desiring    to    become    a    tenant    of    the    appel- 
lant's  premises    in   order  to   occupy    them   as 
a    public- house    would    endeavour    to    ascertain 
the  trade  actually  done  thereon,  by  reference  to 
the  weekly,  or  yearly  takings,  or  otherwise  before 
deciding  what  rent  he  would  pay."    Undoubtedly 
it  is  obvious  that  that  is  tne  course  that  any 
prudent  intending  tenant  would  take,  and  the 
question  is  how  he  is  to  be  satisfied  with  regard 
to  what  profits  he  could  make  if  he  did  become  a 
tenant  and  carried  on  the  business  in  the  house 
for  which  it  was  adapted.  The  house  itself  stands 
at  the  comer  of  the  street — a  very  eli^ble  position 
for  a  public-house  to  stand  in.    It  is  admirably 
adapted  for  the  purpose  of  doing  a  large  business 
and  has  a  license.    The  business  that  was  carried 
on  therein  undoubtedly  has  yielded,  as  is  admitted 
on  all  hands,  a  vei^  considerable  profit,  and  that 
profit  in  that  position  in  that  part  of  the  town  can 
only  be  made  while  the  house  stands  there  unap- 
proached  by  any  other  of  the  same  character.    It 
can  only  be  made  by  using  that  house,  which  has 
a  license  already  attached  to  it,  in  the  way  in 
which  it  has  been  used  by  the  tenant  for  the  last 
nineteen  years.    There  is  every  reason  to  suppose 
that  the  customers  who  have  been  going  there, 
spending  their  money  and  consuming  liquor  there 
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will  continue  to  do  in  the  future  just  as  they  hare 
done  in  the  past.  Now  it  is  said  that  the  trade 
is  not  to  be  taken  into  consideration.  How  would 
the  landlord  himself  look  at  the  matter  apart 
from  the  tenant  altogether?  He  would  say:  I 
have  a  house,  it  is  a  house  capable  of  enabling^  a 
man  to  earn  by  diligence  and  the  application  of 
his  own  personal  abilities  lOOOZ.  a  year  in  that 
house,  he  wants  to  hire  it  from  me,  I  am  not 
going  to  let  it  to  him  for  a  mere  percentage  re- 
presenting the  interest  upon  what  I  have  laid  out 
in  bricks  and  murtar  upon  the  house ;  that  would 
not  represent  what  I  think  the  value  of  the  house 
is ;  it  18  upon  a  spot  where  custom  is  attracted  to 
it ;  if  he  can  make  a  tliousand  a  year,  as  I  think 
he  can,  I  must  have  a  suitable  proportion — at  all 
events  a  bigger  rent  than  I  should  have  if  the 
house  were  only  capable  of  yielding  him  a  profit 
of  1001.  My  LoroB,  I  will  put  the  case  in  this 
way :  Supposing  in  a  street  which  runs  at  right 
angles  to  another  street  so  as  to  form,  in  point  of 
fact,  two  streets,  two  ordinary  houses  are  built, 
both  alike  in  all  their  materials  and  in  the  accom- 
modation which  is  provided — they  are  each 
licensed,  the  one  house  is  let  at  200Z.  a  yeai%  but  in 
that  house  there  is  very  little  custom  done,  but 
yet  there  is  enough  custom  there  to  support  a  man 
who  pays  his  2002.  a  year  rent,  and  he  is  quite 
satisned  to  pay  that  in  that  house.  The  house  on 
the  opposite  side,  at  the  opposite  comer  of  the 
street^  is  capable  of  enabling  a  man  to  earn  10002. 
a  year.  Is  it  right  or  reasonable,  or  good  sense, 
to  suppose  that  the  landlord  would  let  the  one 
house  for  2002.  a  year  to  a  man  who  could  earn  by 
diligence  10002.  a  year  in  that  house  simply 
because  the  two  houses  were  like  each  other  ?  He 
must  take  into  consideration  the  capability  of  the 
house,  the  position  it  is  in,  and  the  power  it  gives 
to  a  tenant  who  properly  occupies  it  to  msike  a 
very  large  sum  of  money  for  his  own  profit.  It 
seems  to  me  that  common  sense  would  dictate 
the  course  which  I  have  suggested  to  the  land- 
lord. Now,  what  has  the  arbitrator  done  accord- 
ing to  the  finding,  for  I  rather  prefer  to  take  the 
language  of  the  arbitrator  himself  P  What  has 
he  found  P  He  says :  "  I  hold  that  although  the 
profits  of  trade  (as  such)  cannot  be  rated "  (no- 
body contends  that  they  can)  "  yet  in  estimating 
the  rateable  value  of  a  public-house,  if  the  ability 
to  carry  on  a  gainful  trade  therein  adds  to  the 
value  of  such  public-house,  that  value  caunot  be 
excluded  merely  because  it  is  referable  to  the 
trade.''  I  think  that  he  has  very  properly  found 
that  although  the  profits  in  tnis  house  cannot 
themselves  be  assessed  according  to  their  value  as 
profits,  yet  the  power  to  earn  them  in  that  house 
mcreases  the  value  of  that  house.  I  think  that 
that  is  properly  found  by  the  arbitrator  in  the 
award  which  he  has  made,  and  I  therefore  concur 
entirely  in  thinking  that  this  appeal  ought  to  be 
dismissed  with  costs. 

LordRoBEBTSON. — ^My  Lords :  I  entirely  concur, 
and  I  desire  only  to  express  my  special  agreement 
in  the  remarks  made  upon  the  previous  cases  by 
the  Lord  Chancellor,  Collins,  L.J.,  and  my  noble 
and  learned  friend  Lord  Davey. 

Order  appealed  from    affirmed,    and  appeal 
diamiseed  urith  coats. 

Solicitors :  for  the  appellant,  Rollit  and  Sons, 
for  Bollit  and  Sons,  Hull ;  for  the  respondents, 
J.  W.  Syhes,  for  Chatham  and  Son,  Hull. 


JUDICIAL  COMMITTEE    OF  THE 
PBIYT  COUNCIL. 

Dec.  19, 1899,  and  Feb.  17, 1900. 

(Present:  The  Right  Hons.  Lords  Hobhousk^ 
Datby,  and  Robbbtson,  and  Sir  Richabd- 

COTJCH.) 

Wbntwobth  V.  Mathietj.  (a) 

ON  APPEAL  FBOM  THE  SUPEBIOB  COUBT  FOR 

LOWEB  CANADA. 

Law  of  Canador-Temperance  Act  1864  (27  &  2S 
Vict.  e.  18),  ss.  13,  15,  17 — Convictions  under 
Act. 

By  the  Canadian  Temperance  Act  1864,  sect.  13,  a 
penalty  of  not  less  than  twenty  or  more  than- 
fifty  dollars  is  imposed  for  an  offence  ctgainst  the 
Act,  hy  sect.  15  a  prosecution  under  the  Act  must 
he  instituted  vnthin  three  months  of  the  offence^ 
by  sect.  17  two  or  more  offences  by  the  same 
person  may  be  inelt^ded  in  one  complaint,  but  the 
maximum  penalty  for  all  of  them  shodl  in  no^ 
case  exceed  100  dollars. 

Held,  that  a  complaint  m^ade  at  a  particular  date 
could  not  be  presumed  to  include  all  offenoee 
aaainst  the  Act  up  to  the  date  of  such  complaint. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  by  special  leave  against  a 

J'udgment  of  the  Superior  Court  for  Lower  Canada, 
'rovinoe  of  Quebec,  quashing  a  conviction  under 
the  Canadian  Temperance  Act  1864,  under  cir- 
cumstances which  appear  fully  from  the  judgment 
of  their  Lordships. 

Blake,  Q.C.  and  B.  C.  Smith,  Q.C.  (both  of  the- 
Colonial  Bar)  appeared  for  the  appellant. 

Panneton,  Q.C.  (of  the  Colonial  Bar)  and  /.  P. 
Mayne  for  the  respondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Feb.    17.  —  Their    Lordships'   judgment    wa» 
delivered  by 

Sir  RiCHABD  Couch. — The  question  in  this- 
appeal  arises  upon  an  Act  of  the  Legislature  of 
Canada  (27  k  28  Yict.  c.  18)  commonly  called  the 
Temperance  Act  of  1864.  Sect.  12  of  this  Act  pro- 
hibits the  sale  of  any  spirituous  or  other  in^xi- 
oating  liquor  unless  it  be  for  exclusively  medicinal 
or  sacramental  purposes  or  bond  fide  use  in  some- 
art,  trade,  or  manuiacture  Sect.  13  is  as  followH : 
"  Whoever  by  himself,  his  clerk,  servant,  or  agent, 
exposes  or  keeps  for  sale,  or  directly  ur  indirectly, 
or  on  any  pretence,  or  by  any  device,  sells  or 
barters,  or  in  consideration  of  the  purchase  of  any 
other  property,  gives  to  any  other  person  any 
spirituous  or  other  intoxicating  liquor,  or  any 
mixed  liquor  capable  of  being  used  as  a  beverage 
and  a  part  of  which  is  spirituoiis  or  otherwise 
intoxicating  in  violation  of  the  twelfth  section  of 
this  Act,  shall  incur  a  penalty  of  not  less  than 
twenty  nor  more  than  nfty  dollars  for  each  such 
offence,  and  whoever  in  the  employment  or  on  the 
premises  of  another  so  exposes  or  keeps  for  sale, 
or  sells,  or  barters  or  gives  in  violation  of  the  said 
section,  shall  be  held  equally  guilty  with  the 
principal  and  shall  incur  the  same  penalty.*' 
Sect.  17  provides  that  two  or  more  offences  bv  the 
same  party  may  be  included  in  one  complaint, 
provided  the  time  and  place  of  each  offence  is 
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stated;  bat  wliateTer  may  be  the  nmnber  of 
•the  offences  included  in  oDe  complaint  the  maxi- 
mum of  penalty  imposable  for  them  all  shall  In 
no  case  exceed  one  hundred  dollars.  On  the  9th. 
June  1898  the  appellant  made  a  complaint  to  the 
district  magistrate  for  the  district  of  St.  Francis, 
in  the  provinoe  of  Quebec,  that  the  respondent  on 
or  about  the  23rd  April  then  last  past  had  sold  and 
delivered  intoxicating  liquors  and  received  pay- 
ment for  the  same  contrary  to  this  Act,  whereby 
he  had  become  liable  to  pay  fifty  dollars  with 
costs.  On  the  SOth  June  1898  the  respondent 
was  convicted  by  the  district  masistrate  oi  having 
on  the  23rd  April  then  last  sold  and  delivered  te 
one  George  Mount  intoxicating  liquors  contrary 
to  the  Act  and  adjudged  to  forfeit  and  pay  to  the 
appellant  fifty  dollars  to  be  applied  according  to 
law  and  also  to  pay  twenty-nine  dollars  and 
seventy -six  cents  for  costs.  On  the  13th  July 
1898  the  appellant  made  a  similar  complaint  to 
the  same  magistrate  of  an  offence  committed  by 
the  respondent  on  the  19th  April  then  last  past, 
and  the  respondent  was  on  the  20th  July  1898 
convicted  of  selling  intoxicating  liquors  to  one 
J.  H.  P.  Armitage  on  the  19th  April  contrary  to 
the  Act  and  adjud^d  to  forfeit  and  pay  to 
the  appellant  fifty  dollars  to  be  applied  accord- 
ing to  law  and  nmety  cents  for  costs.  In  addi- 
tion to  these  convictions  there  were  at  diffe- 
resnt  times  between  the  8th  June  and  the  21st 
July  1898  twenty-seven  other  convictions  of  the 
respondent  on  the  complaints  of  the  appellant  by 
the  same  magisurato  of  similar  offences  com- 
mitted on  different  days  between  the  26th  March 
and  the  19th  May,  the  penalty  in  each  case  being 
fifty  dollars.  On  the  15th  Sept.  1898  the  Superior 
Oourt  of  Lower  Canada,  on  the  petition  of  the 
resnpondent,  ordered  a  writ  of  certiorari  to  issue, 
and  on  the  5th  April  1899  the  writ  was  issued  in 
the  case  of  the  second  of  the  convictions  before 
mentioned,  namely,  for  the  sale  on  the  19th  April 
to  Armitage,  being  No.  526  in  the  records  of  the 
magistrate's  court.  A  return  having  been  made 
to  the  certiorari  the  Superior  Court  on  the  5th 
May  1899  pronounced  ite  judgment  annulling  the 
oonviction,  and  on  the  14th  July  1899  Her 
Majesty  by  an  Order  in  Council  gave  the  appel- 
lant specif  leave  to  appeal  against  this  judgment 
upon  the  appeUant  suomitting  to  pay  the  costs  of 
this  appeal  incurred  by  the  parties  on  both  sides 
in  an^  event  if  it  should  appear  advisable  to  the 
Judicial  Committee  so  to  direct  when  the  appeal 
came  on  for  determination,  and  also  to  abide  by 
any  recommendation  which  their  Lordships  might 
see  fit  to  make  as  to  the  enforcement  of  penalties 
by  the  appellant  against  the  respondent.  The 
.judgment  of  the  Superior  Court  delivered  by 
Lemieux,  J.  appears  to  be  founded  on  the  opinion 
that,  according  to  sect.  15,  the  Lei^islature 
thought  that  tiie  penalty  of  100  dollars  was 
sufficient  punishment  for  all  the  breaches  of 
the  law  up  to  the  time  of  the  prosecution  and 
during  the  three  months  previous  to  it,  that 
being  the  limitation  of  time  from  the  commit- 
ting the  offence  for  the  prosecution  for  it,  and 
that  the  complaint  of  the  9th  June  covered  and 
ncluded  all  offences  previous  to  that  date ;  that 
as  one  or  more  offences  of  the  same  nature  against 
the  Act  could  be  included  in  the  same  prosecution 
a  complaint  made  at  a  particular  date  for  a  single 
-offence  is  presumed  to  be  made  and  to  comprehend 
.all  the  offences  against  the  Act  up  to  the  date  of 


the  complaint.  Their  Lordships  are  quite  unable 
to  agree  with  the  Superior  Oourt  in  tnis  opinion. 
It  is  an  addition  to  sect.  15  for  which  there  is  no 
authority  either  in  the  words  of  it  or  by  implica- 
tion, ifhe  purpose  of  sect.  17  appears  to  be  to 
prevent  a  prosecution  under  the  Act  where  only 
one  offence  is  charged,  failing  by  reason  of  the 
evidence  not  being  sufficient  to  prove  it  or  in  con- 
sequence of  a  variance  in  the  complaint  from  the 
evidence  of  the  time  when,  or  the  person  to  whom, 
the  intoxicating  liquor  was  sold,  if  more  than  one 
offence  has  been  committed,  and  the  limit  of  the 
penalty  to  100  dollars  indirectly  restrains  the  use 
of  that  power.  There  ia  no  reason  for  thinking 
that  "  may  "  is  to  be  imperative  and  the  same  as 
"  shall."  There  is  nothing  which  shows  it  to  be 
intended  to  have  other  than  its  natural  meaning. 
If,  as  the  Superior  Court  was  of  opinion,  the 
Legislature  thought  a  penalty  of  100  dollars  was 
sufficient  punishment  for  all  offences  committed 
within  three  months  previous  to  the  complaint, 
their  Lordships  do  not  doubt  but  that  it  would 
have  said  so  and  provided  for  it.  The  learned 
judge  supported  his  opinion  by  references  to 
Russell  on  Crimes  and  the  American  and  English 
Encyclopcedia  of  Laws,  in  which  the  principle  is 
laid  down  that  "  where  the  evidence  necessary  to 
support  the  second  indictment  would  have  been 
sufficient  to  procure  a  legal  conviction  upon  the 
first,  the  plea  of  autrefois  acquit  is  generally 
good."  The  meaning  of  this  is  that  where  the 
same  facte  would  justify  a  conviction  for  two 
different  offences  (say,  burglaiy  and  petty  larceny) 
a  man  who  has  been  convicted  for  one  offence 
cannot  be  tried  over  again  on  the  same  facts  for 
the  second  offence  This  principle  has  no  appli- 
cation to  the  present  case.  Evidence  that  the 
defendant  supplied  liquor  to  B.  at  a  givea  hour 
and  place  would  not  support  a  compkmit  that  he 
supplied  liquor  to  A.  at  another  hour  or  place,  not- 
withstanding that  both  complainte  might  have  been 
included  in  one  proceeding.  Their  Lordships  are 
not  aware  of  any  general  principle  in  criminal  law 
which  would  support  the  view  of  the  Superior  Court. 
The  magistrate  has  a  discretion  as  to  the  amount 
of  the  penalty  between  twenty  and  fifty  dollars, 
and  where,  as  in  the  present  case,  there  are  many 
complaints  by  the  same  person  of  separate  offences 
it  would  be  right  to  exercise  it.  Tney  are  there- 
fore of  opinion  that  the  conviction  of  the  respon- 
dent should  not  have  been  quashed,  and  will 
humbly  advise  Her  Majesty  to  reverse  the  judg- 
ment of  the  Superior  Court.  Their  Lordships  note 
with  satisfaction  the  statement  of  the  learned 
counsel  for  the  appellant  that  the  penalties  on  the 
conviction  of  the  respondent  will  not  be  enforced, 
but  they  do  not  think  it  necessanr  to  include  a 
recommendation  to  that  effect  in  the  report  which 
they  will  make  to  Her  Majesty.  In  pursuance  of 
the  underteking  of  the  appellant  on  the  leave  to 
appeal,  their  Lordships  direct  the  appellant  to 
pay  the  respondent's  coste  of  this  appeal  to  be 
taxed  as  between  solicitor  and  client. 

Solicitors  for  the  appellant,  Charles  Bussell  and 
Co, 

Solicitors  for  the  respondent,  Stihhard,  Gibson, 
and  Co. 
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Dec,  11, 12,  and  13,  1899. 

(Before  Smith,  Collins,  and  Williams,  L.JJ.) 

Lbe  District  Board  v.  London  County 

Council,  (o) 

APPEAL  FROM  THE   QUEEN'S   BENCH   DIVISION. 

Metropolis  —  Main  drainage  —  London  County 
Council — Duty  to  provide  sewers  and  works — 
Duty  to  keep  sewers  so  as  not  to  he  a  nuisance 
—  Neglect  of  duty  —  MaodamaR  —  Metropolis 
Management  Act  1855  (18  &  19  Vict,  c.  120), 
«.  135. 

The  Metropolis  Management  Act  1855,  by  sect.  135, 
provides  that  the  London  County  Council  shall 
"  make  all  such  sewers  and  works  and  such  diver- 
sions and  alterations  of  any  existing  sewers  or 
works  as  they  may  from  tim£  to  time  think  neces- 
sary for  the  effectual  sewerage  and  drainage  of 
the  metropolis**  and  shall  "  cause  the  sewers 
vested  in  them  to  he  constructed,  covered,  and 
kept  so  as  not  to  he  a  nuisance  or  injurious  to 
health:* 

Under  this  section,  if  works  are  in  fact  necessary 
for  the  effectual  sewerage  and  drainage  of  any 
part  of  the  metrooolis,  the  council  is  hound  to 
execute  works  for  that  purpose,  having  a  discre- 
tion only  as  to  the  kind  of  works  whim  are  to  he 
executed,  and  that  duty  will  he  enforced  &|^ 
mandamus. 

If  the  sewage  from  any  sewer  vested  in  the  council 
escapes  info  any  district  so  as  to  he  a  nuisance,  a 
mandamus  will  he  granted  to  compel  the  cov/ncil 
to  keep  that  sewer  so  as  not  to  he  a  nuisance. 

This  was  an  app^  by  the  defendants  from  an 
order  of  the  Divisional  Court  (Grantham  and 
Kennedy,  J  J.)  making  absolute  a  rule  nisi  for  a 
mandamus. 

At  the  instance  of  the  Lee  District  Board  of 
Works  a  rule  nisi  was  granted  by  the  Divisional 
Court,  calling  upon  the  London  County  Council 
to  show  cause  why  a  writ  of  mandamus  should 
not  issue  directed  to  them  commandinc^  them  to 
consider  and  determine  whether  they  think  any, 
and,  if  so,  what,  sewers  and  works,  or  diversions 
or  alterations  of  any  existing  works  vested  in 
them,  and  referred  to  in  sect.  135  of  the  Metro- 
polis Management  Act  1855,  are  necessary  for 
the  effectual  sewerage  and  drainage  of  that  part 
of  the  metropolis  which  is  situate  in  the  parish 
of  Charlton,  within  the  Lee  district,  and  near  to 
the  southern  outfall  main  sewer  hereinafter  men- 
tioned; and  further  commanding  them  to  make 
such  sewers  or  works,  if  any,  or  such  diversions 
or  alterations  as  aforesaid,  if  any,  as  they  may 
think  necessary  for  the  effectual  sewerage  or 
drainage  of  the  said  part  of  the  metropolis ;  and 
further  commanding  them  to  cause  so  much  of 
a  certain  sewer  vested  in  them,  and  known  as  the 
Southern  Outfall  Main  Sewer,  as  runs  through 
the  said  parish  of  Charlton  to  be  kept  so  as  not 
to  be  a  nuisance  or  injurious  to  health,  and  to 
be  properly  cleared,  cleansed,  and  emptied,  and 
for  such  purpose   to   coni*truct  and  place  either 

(a)  BAported  by  J.  H.  Williams,  Esq..  Barrister-at-Law. 


above  or  under  ground  such  raservoirs,  sluiceB,. 
engines,  and  other  works  as  ma^  be  neoesaary, 
in  accordance  with  the  said  section  of  the  said 
Act  and  sect.  40  (8)  of  the  Local  Government  Aet 
1888. 

The  Lee  district  was  a  part  of  the  metropolis, 
and  comprised  the  parish  of  Charlton. 

The  Metropolis  Local  Management  Act  1855 
(18  &  19  Vict.  c.  120),  provides : 

Sect.  135.  The  sewers  mentioned  in  echednle  D  to 
this  Act,  being  the  main  sewers  now  vested  in  the 
CommiBsioners  of  Sewers  of  the  City  of  London  and  in 
the  Metropolitan  Commisaionera  of  Sewers  respectively, 
with  the  walls,  defences,  banks,  ontieta,  alnioes,  flaps, 
penatocks,  ^Iliea,  g^tea,  worka,  and  thinga  therennta- 
belonginsr,  and  the  materiala  thereof,  with  all  righta  of 
way  and  passage  need  and  enjoyed,  by  aaoh  oommia- 
eioners  reapeotively,  over  and  to  anoh  aewera,  worka,  and 
thinga,  and  all  other  righta  concerning  or  incident  to 
anoh  aewera,  works,  and  thinga,  ahall  be  veated  in  the 
Metropolitan  Board  of  Worka,  and  each  board  ahall 
make  anoh  aewera  and  worka  aa  they  may  think  neoea- 
aary  for  preventing  all  or  any  part  of  the  aewage  within 
the  metropolis  from  flowing  or  paaaing  into  the  river 
Thamea  in  or  near  the  metropolia,  and  ahall  canae  snoh 
aewera  and  worka  to  be  completed  on  or  before  the 
thirty-flrat  day  of  December,  one  thousand  eight  hondred 
and  aixty ;  and  ahall  alao  make  all  snch  other  aewera 
and  worka,  and  anch  diveraiona  and  alterationa  of  any 
existing  sewers  or  worka  veated  in  them  under  thia  Act, 
aa  they  may  from  time  to  time  think  necessary  for  the 
effectual  aewerage  and  drainage  of  the  metropolis,  and 
shaQ  diacontinne,  doae  up,  or  destroy  such  sewers  for 
the  time  being  vested  in  them  under  this  Act  as  they 
may  deem  unnecessary,  and  such  board  shall  from  time- 
to  time  repair  and  maintain  the  aewera  ao  veated  in  them, 
or  auch  of  them  aa  may  not  be  diaoontinned,  closed  up, 
or  deatroyed  aa  aforesaid ;  and  for  the  pnrpoees  afore- 
said, auch  board  ahall  have  full  power  and  authority 
to  carry  any  auch  sewers  or  works  through,  across,  or 
under  any  turnpike  road,  or  any  street  or  place  laid  oat 
as  or  intended  for  a  street,  as  well  beyond  as  within 
the  limits  of  the  metropolis,  or  through  or  under  any 
cellar  or  vault  under  the  carriage-way  or  pavement  of 
any  atreet,  and  into,  through,  or  under  any  lands  what* 
Boever  within  or  beyond  the  aaid  limits,  making  compen- 
sation for  any  damage  done  thereby  as  hereinafter 
provided,  and  all  sewers  and  works  from  time  to  time 
made  by  the  said  board  ahall  veat  in  them  ;  and  the  said 
board  shall  cause  the  sewers  vested  in  them  to  be  oon- 
structed,  covered,  and  kept  so  as  not  to  be  a  nuisance  or 
injurioua  to  health,  and  to  be  properly  cleared,  deanaed, 
and  emptied,  and  for  the  purpose  of  clearing,  deanaiog, 
and  emptying  the  aame  they  may  conatruct  and  plaoe, 
either  above  or  under  ground,  such  reservoirs,  sluices, 
engines,  and  other  works  as  may  be  necessary,  and  may 
cause  the  sewage  and  refuse  from  such  sewers  to  be 
sold  or  disposed  of  as  they  may  see  fit,  but  so  as  not  to 
create  a  nuisance,  and  the  money  arising  thereby  shall 
be  applied  towards  defraying  the  expenses  of  snob 
board. 

The  Local  Government  Act  1888  (51  &  52  Vict, 
c.  41)  provides : 

Sect.  40.— (8)  There  shall  also  be  transferred  to  the 
London  County  Council  the  powers,  dntiea,  and 
liabilitiea  of  the  Metropolitan  Board  of  Worka,  and  after 
the  appointed  day  that  board  shall  cease  to  exist,  and 
the  property,  debts,  and  liabilities  therectf  shall  be  trans- 
ferred to  the  London  County  Council,  and  thibt  council 
shall  be  in  law  the  successors  of  the  Metropolitan  Board 
of  Works. 

Prior  to  1863  the  Metropolitan  Board  of  Works, 
nnder  the  Metropolis  Maxiagement  Act  1855,  con- 
structed two  large  main  ontfall    sewers,  ODe    on 
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the  north  and  the  other  on  the  sonth  of  the 
Thames. 

The  southern  outfall  sewer  commenced  at 
Wandsworth  and  discharged  into  the  Thames, 
helow  the  metropolitan  area,  at  Crossness. 

When  this  southern  main  outfall  sewer  was 
made  it  ran  through  Charlton  parish,  hut  no 
provision  was  made  for  the  low-lymg,  marshy  land 
in  that  parish  immediately  to  the  north  of  the 
main  sewer.  That  low-lying  land  comprised 
about  167  acres,  and,  before  the  construction  of 
the  main  sewer,  there  were  about  216  dwelling, 
houses  standing  thereon.  Since  that  time  the 
number  of  houses  had  increased  to  420,  and  the 
population  was  about  2000. 

The  only  sewers  existing  or  possible  for  the 
drainage  of  this  part  of  Charlton  were  local  sewers 
Tested  in  the  Lee  Board  running  almost  on  a 
level,  and  necessarily  dischargiuff  into  the  main 
outfall  sewer  only  aliout  2ft.  6m.  from  the  bottom 
or  invert  thereof. 

In  order  to  prevent  flooding,  these  local  sewers 
had  to  be  closed  with  traps  or  penstocks  when  the 
main  sewer  was  even  less  than  half  full,  and  in 
consequence  for  hours  daily,  and  always  in  wet 
weather,  these  local  sewers  were  filled  with 
sewerage  and  drainage. 

The  houses  in  Charlton  were  frequently  flooded 
with  sewage  from  the  main  sewer,  which  often  lay 
under  the  floors  of  rooms  and  on  the  gardens 
and  lands  and  in  the  ditches. 

Ever  since  1890  frequent  complaints  had  been 
made  to  the  London  County  Council  as  to  this 
state  of  affairs,  with  demands  that  it  should  be 
remedied. 

In  1891,  at  the  instance  of  the  county  council. 
Sir  Benjamin  Baker  and  Sir  Alexander  Binnie 
made  a  report  upon  the  drainage  of  Charlton,  and 
pointed  out  the  condition  of  things  and  the 
necessity  of  something  being  done. 

Several  remedies  were  from  time  to  time 
suggested  to  the  county  council,  but  nothing  at 
ail  was  done. 

The  county  council  alleged  that  the  southern 
main  outfall  sewer,  and  the  scheme  originally 
carried  out  by  the  Metropolitan  Board  of  Works, 
did  not  provide,  and  was  not  intended  to  provide, 
for  the  drainage  of  the  part  of  Charlton  in  ques- 
tion ;  that  to  remedy  the  defects  in  the  sewerage 
of  that  part  of  the  metropolis  a  comprehensive 
scheme  of  main  drainage  would  be  necessary^  and 
more  desirable  than  an  attempt  to  provide 
detached  works,  and  that  in  the  near  future  an 
application  would  probably  be  made  to  Parliament 
for  leave  to  raise  monev  to  carry  out  a  compre- 
hensive scheme ;  that  they  would  not  be  justified 
in  expending  the  large  sum  necessary  to  provide 
an  additional  pumping  station;  and  Uiat  they 
desired  to  discourage  building  upon  such  low- 
lying  and  unhealthy  land. 

They  further  said  that  the  difficulties  attendant 
on  the  provision  of  a  proper  system  of  outfall 
drainage  for  London  were  80  great  that  the 
council  were  not  yet  in  a  position  to  decide  upon 
or  undertake  any  scheme  of  extension  or  altera- 
tion ;  that  the  matter,  however,  was  being 
diligently  and  carefully  considered. 

July  1, 1899. — Cripps,  Q.C.  and  Daldy  showed 
cause. 

Lawson  Walton,  Q.C.  and  Formanm  support  of 
the  rule. 


Grantham,  J. — This  case  raises  the  very  diffi- 
cult question  of  determining  when  a  mandamus^ 
should  be  granted  against  a  local  authority  for 
not  performing  some  duty  thrown  upon  it  by  Act 
of  Parliament.    The  allf^ged  liability   which  is 
relied  upon  arises  under  sect.  185  of  the  Metro- 
polis L<K3al  Management  Act  1855  (18  &  19  Yict*. 
c.  120).    Prior  to  the  hearing  of  the  arguments, 
the   complainants,   the   Lee    District  Board  of 
Works,  bad  two  grounds  of  complaint.     First, 
that  the  London  County  Council  did  not  keep 
their    sewers    in    such    a  way  as  not  to  be  a 
nuisance ;   but  that  part  of  the  complaint   was 
practically  given  up   and  the  arguments  were 
confined  to  the    second    ground    of    complaint,, 
namely,  that ,  as  by  this  section  the  Metropolitan 
Board    of    Works,    now    the    London    County 
Council,  were  directed  "  to  make  all  such  other 
sewers  and  works  and  such  diversions  or  altera- 
tions of  any  existing  sewers  or  works  as  they  may 
think  necessai'y  for  the  effectual  sewerage   and 
drainage    of    the    metropolis,"    yet    they    have 
refused  to  make  such  sewers,  &c.,  as  are  neces- 
sary and  which  they  have  admitted  to  be  neces- 
sary for  the  purpose.    Tbe  defendants  first  deny 
liability  on  the  ground  that  the  metropolis  as  a 
whole  must  be  locked  at,  and  the  authorities  of 
one  particular    part   of   the  metropolis   cannot 
make  this  application  unless  they  can  show  how 
that  part  is  to  be  drained  in  conjunction  with 
other  parts  of  the  metropolis.    In  my  judgment 
that  argument   fails,    because   the  various  and 
different  localities  which  together  form  the  area 
of  the  London  County  Council  are  so  diverse  in 
their  wants  and  habits  and  geographical  contours 
that  it  would  be  impossible  for  each  of  them  to 
know  tbe  wants  of  other  districts  or  to  find  out 
how    the    drainage    of   their    district  could    be 
worked  in  with  the  drainage  of  others.    In  Beg^ 
V.  Vestry  of  8t  Luke's,  Chelsea  (5  L.  T.  Rep.  744 ; 
1  B.  &  S.  903,  912),  Cockburn,  C.J.  says :  "  By 
statute  18  &  19  Vict.  c.  120,  an  absolute  duty  is 
imposed  upon  the  vestry  to  take  steps  for  the 
drainage  of  their  parisb,  and  that  involves  the  duty 
of  drainiug  all  parts  of  their  parish."    Therefore, 
when  sect.  135  speaks  of  draining  the  metropolis,  it 
means  all  parts  of  the  metropolis,  and,  although 
the  drainage  may  be  perfectly  good  in  most  parts 
of  the  metropolis,   yet  a   part  not  drained  has 
prima  facie  a  right  to  complain  and  to  ask  for  a 
mandamus    compelling    the    local    authority   to 
drain  it.    This  is  shown  very  clearly  by  ail  those 
cases  in  which  it  has  been  held  that  individuals 
have  no  right  of  action  against  public  bodies  for 
not  doing  something  which  the  Legislature  in- 
tended them  to  do,  but  that  the  proper  remedy  is 
by  application  for  a  m^andamus.    In  Glossop  v. 
Heston   and  Isleworth   Local  Board   (40    L.   T. 
Rep.  736 ;  12  Ch.  Div.  102)  James,  L.J.  says :  "  A 
mandamus  might,  on  proper  evidence  of  refusal, 
be  applied  for  in  the  Queen's  Bench  Division  in 
the  exercise  of  its  great  prerogative  jurisdiction 
to  compel  all  bodies  having  an  authority  under  an 
Act  of   Parliament  to   perform   the  duties  the 
Legislature  had  imposed  on  them.    That  man- 
damus might  be  applied  for  by  any   individual 
who  could  show  a  sufficient  cause,  and  the  court 
might  grant  it  if  it  could  see  that  something  the 
public  body  ought  to  do  was  neglected  to  be  done.*^ 
Can  we  see  here  that  something  might  be  done 
and  that  that  something  has  not  been  done  ?    I 
admit  the  difficulties  in  this  case,  and  I  admit 
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the  expense  of  dealing  with  the  sewage  from  low- 
lying  lands,  but  it  is  a  question  of  degree  as  to 
whether  those  difficulties  and  that  expense  are 
sufficient   to  justify  this   court  in   refusing  to 
oompel  the  local  authority  to  perform  the  statu- 
tory duty  imposed  upon  it.    I  am  quite  prepared 
to  follow  what  CocKbum,   C.J.   said  in  Beg.  v. 
Vestry   of  8t   Luke's,  Chelsea  {libi    sup.) :  "  But 
sect.  69  must  be  construed  with  tbis  necessary 
qualification,  that   a    reasonable    time  must  hd 
allowed  for  the  discharge  of  the  duty,  and  when 
we  consider  the  magnitude  of  the  works  to  be 
done  in  so  extensive  a  parish  as  this  and  the  large 
funds  required  for  the  completion  of  the  works, 
it  is  cleai'  that  there  must  be  vested  in  the  body 
upon  whom  the  performance  of  the  duty  is  cast 
some  discretion  as  to  the  measures  to  hie  taken, 
and    with   reference   to    the    greater  degree  of 
exigency  for  the  works  in  one  district  as  com- 
pared with  another.    They  have  a  limited  fund 
out  of  which  the  expenses  are  to  be  defrayed,  and 
though  they  have  a  power  to  levy  rates  they  must 
as  a  public  board  exercise  it  with  a  view  to  what 
is  right  and   reasonable,  and  in  expending  the 
money  so  raised  they  must  have  a  discretion  as  to 
what  part  of  the  parish  they  will  drain  first  and 
what  works  should  have  priority  of    execution. 
In  this  case,  admitting  the  necessity  of  the  works, 
yet  the  vestry  may  have  been  properly  of  opinion 
that  other  parts  of  the  parish  ought  to  be  drained 
first,  and  tnat,  having  regard  to  the  funds  in  their 
hands,  this  part  of  the  parish  might  wait.    It  is 
not  enough  to  state  that  this  particular  part  of 
he  parish  remained  undrained  abd  that  there 
was  a  necessity  that  it  should  be  drained;  it 
should   be    shown   that    a   reasonable  time  had 
elapsed  so  that  the  draining  of    that  part  was 
converted  into  a  present  duty?'    I  have  read  that 
in  full  because,   though  it  cannot  be  said  the 
liondon  County  Council  has  only  a  limited  fund 
to  draw  upon,  vet  the  only  defence  the  London 
County  Council  can  rely  upon  is  to  be  found  in 
that  paragraph.     If   this  application  had  been 
made  in  1891  I  should  have  refused  to  grant  it, 
but,  as  the  London  County  Council  have  been 
making  the  same  excuses  every  yearirom  1891  to 
now,  I  think  it  is  time  they  were  made  to  do  some- 
thing more  practical  than  mere  consideration, 
more  particularly  as  they  now  try  to  excuse  them- 
selves on  entirely   different   grounds,    viz.,    the 
desire  to  prevent  the  authorities  or  owners  from 
building  on  this  land — a  desire  that  can  be  grati- 
fied under  the  provisions  of  the  London  Building 
Act  1894,  for  preventing  improper  land  being 
used  for  building  purposes,  and  therefore  such  a 
desire  can   be  no  excuse  for  not  fulfilling  the 
duties  previously  cast  upon  them  by  the  Legisla- 
ture.   It  cannot  be  contended  that  the  London 
County   Council    has    not    by    its  engineer  and 
other    witnesses  justly    admitted    the  existence 
of  this  nuisance  and  its  injurious  effect  on  the 
district.    It  was  admitted  m  1889  and  thought 
to  be  so   serious    a    question    generally    that  a 
special    opinion    was    taken   on    it,  and  by  the 
special    report     in     1891     of     their     engineer 
and  Sir  Benjamin    Baker  the    insufficiency   of 
the  sewers  on  the  south    side  of  the    Thames 
was    especially     referred    to,    and    suggestions 
were  made  to  "meet  these  immediate  pressing 
evils,"  but  practically  nothing  has    been  done. 
By  that  repoi-t  it  is  manifest,  therefore,  that  the 
necessity  of  making  other  sewers  was  admitted 


by  the  London  County  Council.      I  might  pick 
out  observations  and  statements  here  and  there, 
but  I  prefer  to  accept  the  whole  report  as  an  admis- 
sion of  lamentable  shortcomings  in  their  whole 
system  of  sewerage,  and,  although  these  eminent 
engineers  stated  that  the  London  County  Council 
ought  to  spend  at  onoe  two  and  a  half  milliona 
for  the  improvement  of  that  sewerage  for  the 
whole  of  the  metropolis,  they  can  only  show  now 
an  expenditure  of  846,5722.  in  nine  or  ten  years, 
ver^  little  of  which  has  been  spent  in  carrying  out 
their  suggestions,  and  none  of  it  in  improving 
the  position  of  the  unfortunate  people  living  in 
the  lower  districts  of  Charlton,  and  it  is  evident 
from  Sir  Alexander  Binnie's  affidavit  that,  unless 
pressure  is  brought  to  bear    upon  the   London 
County  Council,  no  effort  will  be  made  to  fulfil 
the  duties  which  the  Le^slature  has  thrown  upon 
them.    Sir   Alexander  Binnie  almost  in    terms 
says  that  they  are  not  competent  to  deal  with 
this   difficulty  ;    they  have  thought  about  it  for 
ten  years  ineffectually,  and,  as  he  can  see  no  way 
to  carry  out  any  improvements  under  50O,0O0C 
he  does  not  propose  to  do  anything  except  sit 
still  and  shut  his  eyes  and  his  ears  to  these  com- 
plaints.   I  much  prefer  to  rely  on  the  evidence  of 
Mr.  Crimp  and  Mr.  Rowland,  who  say  confidently 
that  the  improvement  desired  can  be  obtained  at  a 
maximum  cost  of  20,0002. — one  twenty- fifth  of  the 
cost  estimated  by  Sir  Alexander  Binnie ;  and  as 
the     London    County    Council     employed    Sir 
Benjamin  Baker  in  1^1, 1  cannot  help  noting  the 
fact  that  his  evidence    is  not   forthcoming  on 
behalf  of  the  London    County  Council  at  the 
present  time.      It    is    manifest    that  increased 
pumping  power  and  an  intercepting  sevrer  to  take 
off  some  portion,  at  any  rate,  of  the  storm  water 
would  diminish  greatly  the  nuisance,  and  as  the 
Lee  Board  is  li^kole  to  pay  rates  for  the  proper 
sewering  of  the  other  parts   of  the  metropolis 
so  they  are  entitled  to  have  money  drawn  from 
the  general  rates  of  the  metropolis  and  spent  on 
their  district  sewers  to  prevent  such  admitted 
nuisances  as  exist.     Why  should  they  wait  year 
after  year,  as  they  have  done  and  as  Mr.  Ward, 
the  chairman  of   the  London   County    Council 
drainage  committee,  says  they  must  continue  to 
do,  and  see  their  money  spent  on  other  districts 
and  their  own  admitted  evus  remain  unchecked  ? 
All  that    the  engineer,  Sir    Alexander    Binnie, 
can    say    in    reply    to  the  positive   statements 
as     to    the     intolerable     nuisance     constantly 
arising    from    the   overflow  of    sewage  is  that 
he   finds    it!  difficult  to  believe    what  the  wit- 
nesses,   equally  as   reliable    if    not    equally    as 
eminent  as  he  is,  say  does  exist;   and  I  cannot 
forget  that,  as  far  as  is  known,  he  has  only  onoe 
been  to  see  the   district  for  himself  out  of  tbe 
twenty  occasions  or   more  in  the  last  ten  years 
when  the   sewage   has   overflowed  the  land  and 
houses   in   this  district.    Practically  that  state- 
ment is  an  admission  that  his  do-nothing  policy 
is  justifiable  only  on  the  assumption  that  what 
he   finds   difficult  to  believe   to   exist  does  not 
exist;  but    if   he   is   in  error  and  the  mischief 
does  exist — as  no  one  who  has  read  these  affidavits 
can  doubt  for  a  moment — ^then  we  may  take  it 
that  he  will  admit  that  something  must  be  done. 
If  the  London  County  Council  refuse  to  do  that 
something,  we  must  use  more  drastic  measures 
to  compel  the  London  County  Council  to  send 
someone  to  see  for  himself  what  the  actual  injury 
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is,  and  then  to  take  some  steps  to  remedy  it.  For 
these  reasons  I  think  the  manAamus  shoold  be 
gpranted. 

Kennedy,  J. — ^In  this  case,  after  careful  oon- 
sideration,  I  regret  that  I  find  myself  obliged  to 
come  to  a  conclusion  which  is  not  that  whi^  has 
been  expressed  by  my  brother  Grantham,  and,  so 
feeling,  I  am  boand — though  with  the  diffidence 
which  a  variance  of  opinion  naturally  imposes  on 
me— to  express  my  views  and  state  shortly  the 
^rounds  on  which  I  base  it.    It  appears  to  me 
uiat  this  rule  ought  not  to  be  made  absolute.  The 
drainage  of  this  vast  and  thickly- peopled  metro- 
politan area  with  varying  levels,  and  the  preven- 
tion of  the  pollution  of  the  river  Thames,  has  been 
intrusted  by  the  Legislature  to  the  defendants  as 
the  successors  of   the    Metropolitan    Board    of 
Works.    The  due  performance  of   these  duties 
must  be  attended  with  great  and  increasing  diffi- 
culties owing  to  the  growth  of  the  population — a 
daily  increa**ing  difficulty.  Schemes  which  involve 
the  responsibility  for  very  large  expenditure  to  be 
met  out  of  public  moneys  demand  most  careful 
consideration    and    investigation.      The    choice 
between    local — ^as    I  may  call    them — stop-gap 
schemes   for  particular  parts  and  areas  of  the 
metropolitan  area,  and   comprehensive  schemes 
for  the  whole  area  or  large  portions  of  it,  must 
often  be  a  very  difficult  one.    Grave  questions  of 
public  health,  of  the  pollution  of  the  Tnames,  aod 
of  taxation  have  to  be  solved.    The  drainage  of 
particular  spots,  such  as  the  low-lying  and  marshy 
locaJity  in  regard  to  which  the  action  of  this  court 
is  invoked  in  the  present  case,  ought,  I  think,  as 
the  respondents  insist,  not  to  be  treated  without 
any  regard  to  the  general  drainage  system,  or 
without  any  regard  to  the  possible  wants  in  the 
future  both  of  the  narrower  area  and  of  the  larger 
area,  or  of  the  desirability,  if  it  can  possibly  be 
effected  even  at  the  cost  of  some  delay,  of  makins 
proyision  when  the  works  are  done  which  shaU 
be  sufficient,   not  for  the   moment  merely  but 
permanently,  and   which   shall  not  merely  com- 
prehend   this    particular    spot   but    other    low- 
lying  parts  of  the  same  southern  region  of  the 
metropolitan  area.     By  the  terms  of  sect-  135  of 
18  &  19  Yict.  c.  120,  which  governs  the  present 
case,    it    appears  to  me   that   the   Legislature 
intended  to  vest  a  vride  discretion  in  the  authority 
to  which  it  intrusted  the  drainage  system  of  the 
whole  metropolis  and  the  protection  of  the  river. 
It  appears  to  me  that  the  principles  upon  which 
this  court   should  act,  when   applications  for  a 
mandamus  in  such  cases  as  the  present  are  made 
against  a  local  authority,  are   well  and  clearly 
settlc^d.     That  which  the  late  Master  of  the  Bolls 
has  described  as  "the  great  prerogative  jurisdic- 
tion of  this  court "  may  very  properly  be  invoked 
if  (and  it  seems  to  me  only  if)  the  public  body 
haying  the  statutory  authority  has  either  refused 
to    perform   the  duties    which    Parliament    has 
imposed  upon  it,  or  has  by  long  and  continuous 
negligence  really  refused  to  perK>rm  those  duties, 
although  it  has  not  refused  expressly.  I  understand 
those  to  be  the  principles  which  are  intended  to 
be  enunciated  in  the  judgment  of  the  late  James, 
L.  J.  and  of  the  Master  of  the  Rolls  in  Olossop  v. 
Seston  and  Isleworth  Local  Board  (libi  sup.).     To 
obtaintheremedy  by  man<iamtta— to  put  the  matter 
shortly — there  must  be  proved  by  the  applicant  in 
cases  like  the  present  either  an  express  refusal  to 
take   steps  or,  in  the  language  of  James,  L.J.,  a 


mdUi  fide  delay  which  is  equivalent  to  a  refusal  to 
take  steps.  In  the  present  case,  upon  the 
evidence,  I  am  not  satisfied  that  there  has  been 
any  such  refusal  or  mold  fide  delay.  The  need  of 
some  amendment  in  the  drainage  system  of  this 
low-lying  F>pot  has  long  been  recognised  and 
admitted  by  the  respondents.  They  have  had 
special  committees  and  careful  inquiries  and 
reports.  Schemes  involving  an  outlay  of  perhaps 
half  a  million  of  money  are  under  considera- 
tion— schemes  which  would  provide  not  merely 
for  this  particular  part,  but  simulteneously  for 
other  paite  of  a  similar  level  which  will  also  have 
to  be  provided  for.  To  provide  for  this  one  part 
by  itself,  involving  beyond  question  a  considerable 
though  a  veiy  much  smaller  expenditure  than  the 
larger  scheme,  appears  to  be  condemned  by  the 
emment  experts  who  have  advised  the  council  as 
a  short-sighted  and,  in  their  view,  in  the  end  a 
wasteful  policy.  It  is  quite  true  that  for  years 
the  need  of  improvement  has  been  known,  and 
one  can  quite  un'^erstand  the  local  feeling  of 
impatience.  The  inhabitante  of  the  tpote  referred 
to  in  the  affidarito  evidently  at  times  (I  should 
point  out  that  the  trouble  though  frequent  is 
occasional  and  by  no  means  contmuous)  suffer 
unquestionably  in  a  very  unpleasant  fashion. 
I  note,  however,  at  the  same  time,  because  it 
seems  to  me  a  matter  of  some  importence,  that 
while  this  trouble  is  said  to  have  existed,  although, 
of  course,  not  quite  to  the  same  extent,  for  years,. 
Dr.  Bemays,  who  is  the  sanitery  witness,  does  not 
venture  to  say  that  any  actual  injury  to  the 
public  health  has  been  occasioned,  and  confines 
himself  to  the  statement,  in  paragraph  6,  that 
**  1  am  of  opinion  that  such  flooaings  are  dan^erout 
and  prejudicial  to  the  health  of  the  inhabitante, . 
and  may  at  any  time  cause  serious  infectious  and' 
other  diseases.  So  that  so  far  there  seems  not 
to  have  been  any  averment  or  any  proof  of  mis- 
chief to  the  extent  of  it  being  actually  injurious 
to  the  public  health.  I  have  come  to  the  conclu- 
sion, upon  the  evidence  before  me,  that  there  has . 
been  manifestly  no  express  refusal,  and  as  I  read  i 
the  evidence  teken  fairly  together,  .there  has  been 
no  continual  negligence  equivalent  to  a  refusal  on 
the  part  of  the  respondents  to  perform  the  duty 
whicn  they  have  had  by  stetute  imposed  upon 
them.  I  do  not  think  it  is  proved,  so  as  to  justify 
the  claim  for  a  mandamus,  that  they  are  not 
loyally  though  slowly  using  the  discretion  which 
is  vested  in  them  by  the  terms  of  sect.  135.  I 
would  apply  to  them  the  words  which  Brett,  L.J. 
applied  to  the  local  board  in  the  case  to  which  I 
have  referred :  "  They  therefore  have  a  duty  to 
perform,  but  a  very  difficult  duty,  and  one  that 
must  naturally  therefore  require  a  considerable 
time,  and  anybody  who  has  to  deal  with  them  in 
finding  fault  with  the  ineffectiveness  of  what 
they  luive  done  is  bound  to  look  at  their  conduct 
with  the  greatest  indulgence."  My  view,  there- 
fore, is  that  this  rule  should  be  discharged,  but,  in 
accordance  with  the  practice,  I  withdraw  my 
judgment  as  it  differs  from  that  of  my  brother 
Grantham,  J.  ^^^  ^^^  absolute. 

The  defendante  appealed. 

CrippSf  Q.O.  and  Daldy  for  the  appellante. — 
A  mandamus  ought  not  to  be  granted  against  the 
London  County  Council  in  this  case.  Under  the 
first  part  of  sect.  135  of  the  Metropolis  Manage- 
ment Act  1855,  a  very  wide  discretion  is  given 
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to  the  coontj  cooncil  to  make  sucli  sewers  and 
works  as  they  may  consider  necessary.  If  the 
<x>ancil  has  considered  the  matter,  they  are  only 
boond  to  do  sach  works  as  they  may  consider 
^*  necessary/'  and  a  mandamus  cannot  be  granted 
to  compel  them  to  do  any  works  if,  in  the  bond  fide 
exercise  of  their  discretion,  they  decide  not  to  do 
any  works: 

Reg,  Y.  Tottenham  Local  Board,  1  L.  T.  Bep.  413. 

It  is  clear  that  the  county  council  have  considered 
-the  matter,  and  are  considering  it,  in  good  faith, 
and  that  they  have  not  acted  from  any  wrong 
motives.  The  council  is  entitled  to  consider  the 
question  of  the  drainage  of  the  metropolis  as  a 
whole,  and  is  not  bound  to  deal  separately  and 
specially  with  any  particular  district.  The  council 
has  a  discretion  and  has  not  refused  to  exercise  it, 
and  under  those  circumstances  a  mandamus  is 
never  granted : 

Beg,  V.  8t,  Luke*8,  Chelsea,  5  L.  T.  Bep.   744 ;  1 

B.  &  S.  903 ; 
Olossop  V.  Heston  and  Isleworth  Local  Board,  40 

L.  T.  Bep.  736  ;  12  Oh.  Div.  102  ; 
Stroud  V.   WandswoHh  Board  of  Works,  70   L.  T. 

Bep.  190  ;  (1894)  2  Q.  B.  1 ; 
Pasmore    v.    Oswaldtwistle    District    Council,   78 

L.  T.  Bep.  569  ;  (1898)  A.  C.  387. 

The  objection  that  these  works  in  Charlton  were 
not  intended  to,  and  do  not,  deal  with  the  sewage 
of  the  Charlton  marsh  district  is  only  an  objec- 
tion to  the  scheme  which  was  originally  adopted 
and  carried  out,  and  a  mandamus  cannot  now  be 
granted  to  compel  any  alteration  or  completion  of 
that  scheme.  The  obligation  under  sect.  135, 
whatever  it  may  be,  does  not  extend  to  these 
works,  for  the  original  obligation  to  provide  a 
scheme  for  the  whole  metropolis  was  performed 
and  done  with.  A  mandamus  will  never  be 
granted  to  compel  a  local  authority  to  execute 
any  particular  works,  or  to  deal  with  any  par- 
ticular part  of  their  district  before  any  other 
part.  With  regard  to  that  part  of  sect.  135 
which  provides  that  the  county  council  shall  keep 
the  sewers  so  as  not  to  be  a  nuisance,  it  applies 
only  to  tbe  main  sewers.  This  main  bewer 
through  Charlton  is  not  in  any  way  in  such  a 
condition  as  to  be  a  nuisance;  if  there  is  any 
nuisance,  it  arises  from  the  system  of  local 
drainage.  There  is  no  absolute  duty  imposed  by 
sect.  135  to  keep  the  sewers  so  as  not  to  be  a 
nuisance,  but  the  obligation  is  only  to  use 
reasonable  cai*e,  and  there  is  no  ground  for 
saying  that  the  county  council  have  been  negli- 
gent with  regard  to  this  sewer. 

Lawson  Walton,  Q.C.  and  /.  A.  Hamilton  for 
the  respondents. — The  duty  imposed  upon  the 
oounty  council  by  sect.  135  is  to  provide  for  the 
sewerage  of  every  part  of  the  metropolis,  and 
therefore  to  provide  for  the  sewerage  of  this 
particular  district.  If  that  is  the  duty,  and  it  is 
not  performed  at  all,  it  cannot  be  really  con- 
tended that  a  Tnandamus  cannot  be  granted.  If 
works  are  necessary  for  the  sewerage  of  this 
district,  then  some  works  must  be  done  by  the 
county  council.  It  is  really  admitted  that  some 
works  are  necessary,  but  the  county  council  have 
neglected  and  refused  to  do  any  works  at  all  for 
various  reasons  unconnected  with  the  real  ques- 
tion whether  works  are  necessary  or  not.  The 
discretion  which  is  given  to  the  council  is  only  as 
to  how  the  necessary  work  is  to  be  carried  out — 


that  is,  what  scheme  they  will  adopt  for  the 
effectual  sewerage  and  drainage  of  tne  district. 
The  council  is  bound  to  consider  what  works 
ought  to  be  done  and,  having  properly  considered 
that  question,  to  carry  out  the  necessary  works. 
A  mandamus  is  the  proper  remedy  to  compel 
them  to  do  the  works  which  are  neceeeary,  leaving 
it  open  to  them  to  decide  what  those  works  shall 
be.  They  are  not  entitled  to  say  that  they  will 
not  execute  any  works  for  any  of  the  reasons 
which  they  have  put  forward.  The  last  part  of 
sect.  135  imposes  an  absolute  obligation  to  keep 
the  sewers  so  as  not  to  cause  a  nuisance  in  any 
part  of  their  district.  It  is  plain  that  this  sewer  is 
so  kept  as  to  cause  a  most  grievous  nuisance  in 
Charlton.  The  council  is  bound  so  to  keep 
the  sewer  that  their  sewage  does  not  escape 
into  the  district  so  as  to  be  a  nuisance.  They 
referred  to 

8tretton*s  Derby  Bretoery  Company  v.  Derb^ 
Corporation,  69  L.  T.  Bep.  791;  (1894)  1  Ch. 
431. 

Cripps,  Q.C,  in  reply,  referred  to 

Hammond  v.  8t,  Paneras  Vestry,  30  L.  T.  Bep.  296 ; 
L.  Bep.  9  C.  P.  316. 

Smith,  L.J. — This  is  an  appeal  from  an  order 
of  Grantham  and  Kennedy,  JJ .,  who  differed ;  mj 
brother  Grantham  holding  that  a  rule  nisi  for  a 
mandamus  to  the  London  ([)ounty  Council  oom> 
manding  them  to  do  certain  works  according  to 
the  provisions  of  sect.  135  of  the  Metropolis 
Local  Management  Act  1855  should  be  made 
absolute;  my  brother  Kennedy,  on  the  other 
hand,  being  of  opinion  that  it  should  not  be  made 
absolute.  The  result  was  that  my  brother 
Kennedy,  being  the  junior  judge,  withdrew  his 
judgment,  the  rule  was  made  absolute,  and  this 
appeal  is  brought  by  the  London  County  Council 
to  this  court.  Now,  before  I  go  to  sect.  135, 
which  is  the  section  upon  which  the  case  in  the 
main  turns,  I  will  deal  shortly  with  the  facts  of 
this  case,  because  they  are  very  important.  Prior 
to  the  year  1863,  under  the  Act  of  1855,  provision 
was  made  for  preventing  the  sewage  of  London 
passing  into  the  Thames,  and  there  were  two 
great  works  executed  by  the  then  Metropolitan 
Board  of  Works — ^there  was  the  present  southern 
outfall  sewer,  which  was  maoe  south  of  the 
Thames  on  the  right  bank  of  the  Thames,  and 
the  northern  outfall  sewer  made  on  the  north 
bank  of  the  Thames.  The  large  outfall  on  the 
northern  side  of  the  Thames,  I  think,  came  from 
Hampstead  or  Paddington — I  am  not  sure  which 
— but  from  high  up  somewhere  in  that  direction, 
and  ran  along  the  left  bank  of  the  Thames,  dis- 
charging outsido  the  metropolitan  district  at  a 
place  called  Barking  Creek.  The  southern  outfall 
sewer,  which  is  the  one  we  have  in  hand  today, 
commences  somewhere  up  by  Wandsworth,  and 
runs  along  the  south  (the  right)  bank  of  the 
Thames,  and  debouches  into  the  Thames  outeide 
the  metropolitan  area  at  Crossness.  On  the  left- 
hand  side  of  this  southern  outfall  sewer  was  the 
marshy  land  of  Charlton,  partially  built  upon 
then,  but  not  wholly  built  iipon  yet.  It  was 
partly  built  upon  by  houses  in  Plumst^kd,  Charl- 
ton, and  Woolwich.  This  southern  outfall  sewer 
was  constructed  by  the  Metropolitan  Board  of 
Works,  into  whose  shoes  in  1889  the  London 
County  Council  stepped.  There  has  been,  I  may 
say,  a  most  abominable  nuisance  in  the  way  of 
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sewage  created  as  regards  the  Charlton  district, 
and  one  has  only  to  read  the  affidavits  which  have 
been  filed  in  this  case  to  see  that  it  is  miraculoas 
that  fever  and  djsentery  and  all  other  diseases 
have  not  raged  in  that  district  of  Charlton,  bat, 
happily,  that  has  not  been  so.  I  will  jost  turn  to 
the  evidence  of  Dr.  Bemays,  the  medical  officer  of 
health,  and  I  will  read  one  of  the  paragraphs  of 
his  affidavit ;  there  are  other  affidavits  upon  the 
subject,  though  this  one  is,  to  my  mind,  qnite 
sufficient.  This  affidavit  is  by  a  gentleman  who 
has  been  officer  of  health  of  the  Lee  district,  in 
which  Charlton  is  situated,  for  nineteen  years, 
and  he  says :  "  I  have  examined  the  map 
now  produced  to  m^,  and  I  say  that  houses  and 
land  on  the  area  coloured  red  on  such  plan  in 
the  part  of  Charlton  in  question  often  get  flooded 
with  sewage,  and  sewage  often  lies  under  the 
floors  of  rooms,  and  the  land  and  ditches  often 
have  or  contain  filthy  or  unhealthy  deposits,  and 
these  evils  are  Increasing,  but  have  existed  ever 
since  I  have  been  medical  officer  as  aforesaici,  and 
I  have  frequently  drawn  attention  to  them." 
That  covers  a  period  of  some  nineteen  years, 
and  he  says  the  evils  are  increasing.  What  is  the 
next  thing  that  happens  ?  Complaints,  everlast- 
ing comphunts,  have  been  made  ever  since  the 
year  1890  to  the  London  County  Council  as  to  the 
disgraceful  condition,  as  regards  sewage,  of  Charl- 
ton. I  will  give  the  London  County  Council  this 
eredit,  that  tney  have  appreciated  the  position  of 
Charlton,  because  in  the  year  1891  Sir  Benjamin 
Baker  and  their  engineer,  Sir  Alexander  Binnie, 
in  a  pamphlet  which  1  have  before  me,  make  a 
Tei>ort  about  it.  They  were  sent  to  inspect  and 
rei>ort  upon  Charlton,  among  other  places,  and 
we  have  only  to  read  that  report  to  see  how 
abundantly  the  condition  of  Charlton  was  called 
to  the  attention  of  the  London  Countgr  Council, 
and  the  absolute  necessity  of  somethmg  being 
done,  at  any  rate,  for  the  purpose  of  alleviating 
the  eviL  Therefore  from  1891,  at  any  rate,  the 
London  County  Council  were  perfectly  aware  of 
the  disgraceful  condition  of  Charlton.  What  is 
the  structural  position  of  this  main  sewer,  as  laid 
down  under  the  Act  of  1855  P  It  is  a  circular 
drain  constructed  for  the  purpose  of  taking  the 
sewage  which  theretofore  on  the  south  side  of 
the  Thames  ran  into  the  Thames,  which  drain 
was  vested  in  the  council,  and  for  carrying  it 
down  below  the  metropolitan  area,  and  treating  it 
for  the  purpose  of  getting  as  pure  an  effluent  as 
possible,  and  then  taking  the  sediment  out  in 
nghters  and  dropping  it  into  the  sea.  This  sewer 
is  lift.  6in.  in  diameter,  and  was  built  along  what 
th^  call  the  marshy  land  of  Charlton  for  the 
purpose  of  cutting  oS  the  Charlton  drainage 
from  running  into  the  Thames.  1  will  say  in  a 
moment  what,  under  this  section,  they  were  bound 
to  do,  but  in  my  judgment  the  Charlton  drainage 
was  to  come  into  their  main  sewer  for  the  pur- 
pose of  carrying  it  down  into  the  Thames  outside 
the  metropolitan  area  at  Crossness.  The  inlets 
of  the  house  sewers  and  drains,  which  at  that  time 
were  not  vested  in  the  Metropolitan  Board  of 
Works,  nor  as  far  as  I  know  are  they  vested  now 
in  the  London  County  Council,  wern  brought  into 
the  main  drain  at  a  distance  of  2ift.  from  the 
bottom  invert  of  the  circle,  the  diameter  of  the 
circle  being  lift.  Gin.  When  the  mam  drain  gets 
fnll,  the  flaps,  which  have  been  fixed  at  the 
mouths  of  what  1  may  call  the  local  drains,  were  i 
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supposed  to  be  hermetically  sealed,  so  that  the 
dramage  and  sewage  wHich  was  in  the  large 
southern  outfall  drain  should  not  back  up  and 
get  up  into  the  house  drains  of  the  district ;  but 
it  is  perfectly  clear  from  the  evidence,  as  1 
apprehend  it,  that  probably  the  main  cause  of 
complaint  is  that  whenever  there  is  rain,  or  when- 
ever there  is  a  considerable  amount  of  water 
coming  down  this  southern  outfall  sewer,  these 
flaps,  when  they  are  working  all  right,  keep  in  the 
house  sewage  coming  down,  which  otherwise,  if 
the  flaps  were  open,  would  get  into  the  outfall 
sewer,  and  the  sewage  in  this  district  is  backed 
up  and  becomes  the  abominable  nuisance  described 
in  the  affidavits  before  us.  Besides  this,  there  is 
evidence  which  leads  to  the  conclusion  that  not 
only  is  this  house  drainage  backed  up  by  reason 
of  the  drains  being  hermetically  sealed  so  that  it 
cannot  get  into  the  larger  sewer,  but  that  sewage 
out  of  this  main  drain  gets  up  into  the  house 
drains  besides  the  backing  up  of  the  house  drain- 
age which  I  have  described.  The  result  has  been 
that  this  has  been  forced  out»  as  I  have  already 
intimated,  and  I  need  not  go  through  it  again. 
This  has  been  going  on  for  years  and  years,  at 
an^  rate  since  1^0.  Letter  alter  letter  has  been 
written  to  the  London  County  Council;  memo- 
rials have  been  sent ;  meetings  have  taken  place 
between  the  persons  who  are  afflicted  with  this 
want  of  drainage  and  the  proper  officials  of  the 
London  County  Council ;  but  absolutely  nothing 
has  been  done.  The  London  County  Council,  as 
I  say,  knew  in  1891  from  the  report  under  the 
hands  of  their  own  engineers,  men  of  the  highest 
repute.  Sir  Benjamin  Baker  and  Sir  ^ezander 
Binnie,  of  the  position  of  matters,  but  nothing 
has  been  done.  Kow,  could  anything  have  been 
done  if  the  London  County  Council  had  been 
minded  to  do  anything  P  It  seems  to  me  im- 
possible not  to  say  that  something  to  benefit  this 
area  could  have  been  dooe,  and  that  the  London 
County  Council  have  neglected,  and  I  will  go 
further  and  say,  on  the  evidence  before  me,  have 
refused,  to  do  an^jrthing.  I  will  give  the  reason 
why  they  refused  in  a  moment.  Now,  what  could 
have  been  done  to  ameliorate  the  evils  of  the 
inhabitante  of  Charlton?  First  of  all  there 
appears  upon  the  evidence  of  Sir  Alexander 
Binnie  himself  that  a  feasible  thing  to  have  done 
woDld  have  been  to  have  erected  an  independent 
pumping  statioo,  and  it  appears  that  might  have 
been  erected  at  a  cost  of  some  20,000^.  That  is  in 
the  affidavit  of  Sir  Alexander  Binnie,  and  it  is 
very  good  evidence  indeed  against  the  London 
County  Council.  I  then  find  that  the  London 
County  Council  did  not,  in  their  wisdom,  consider 
that  the  better  plan.  It  was  for  them  to  con- 
sider the  plan,  though  I  deny  that,  under  this 
section,  when  they  find  a  nuisance  exists,  if  works 
are  necessary  they  are  not  bound  to  do  them 
except  at  their  own  will  and  pleasure.  Another 
matter  which  might  have  been  brought  into  play 
was  to  abate  the  nuisance  existing  between  Dept- 
ford  and  Crossness  by  a  pumping  station.  This 
is  brought  forward  by  Sir  Alexander  Binnie,  and 
this  would  have  been  more  costly  and,  according 
to  the  testimony  before  us,  would  have  cost  about 
500,0002.  In  1891  that  was  a  scheme  which 
Sir  Beujamin  Baker  and  Sir  Alexander  Binnie 
recommended  to  the  London  County  Council  to 
obviate  the  difficulties  which  undoubtedly  they 
were  under  in  1891.     Nohing  has  been  done.    It 
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does  not  appear  that  the  scheme  has  been  par- 
ticnlarly  ^scnssed  since  then,  but  at  anj  rate 
nothing  has  been  done  upon  it.  Then,  again, 
there  is  an  alternative  scheme  for  what  they  call 
a  storm  overflo<Mr.  That,  again,  Sir  Benjamin 
Baker  says  would  have  bf  en  effective.  There  is 
also  the  evidence  given  by  Mr.  Crimp,  who  said 
there  might  be  an  overflow  sewer,  which  would 
cost  about  20,000Z.  and  would  ameliorate  the  con 
dttion  of  the  inhabitants  of  this  place.  It  is 
impossible  to  say  in  the  face  of  the  evidence 
before  us  that  these  alternative  schemes,  or 
one  or  other  of  these  methods,  might  uot  have 
been  adopted  to  bring  about  palliation  of  the 
condition  of  Charlton.  What  has  the  London 
County  Council  done  ?  Why  nothing,  absolutely 
nothing,  although  they  have  been  urged  on  and 
complained  to  over  and  over  again  since  1890 
down  to  the  present  time.  What  is  the  excuse 
which  they  make  about  this  P  They  say,  first  of 
all,  that  under  sect.  135  of  the  Act  of  1855  they 
were  not  bound  to  put  down  the  southern  main 
outfall  sewer  for  the  purpose  of  taking  the  drain- 
age of  Charlton.  I  think  that  is  wrong,  because 
they  were  bound,  in  my  judgment,  under  this 
part  of  the  section  which  I  will  come  to,  to  take 
into  the  southern  outfall  sewer  the  drainage  of 
Charlton  so  as  to  take  it  away  and  carry  it  to  the 
place  where  it  had  to  be  turned  into  the  Thames. 
They  admit,  if  that  was  their  duty  under  the 
Act  of  1855,  that  they  have  not  performed  it 
because  they  have  not  done  it,  and  they  also  admit 
that  they  have  never  considered  it  at  all.  What  is 
the  next  ground  upon  which  they  resist  this  appli- 
cation for  a  mandamiMf  or  excuse  themselves  for 
not  having  done  anything  up  to  1899  P  It  seeiils 
to  me  one  of  the  most  insumcient  excuses  in  the 
whole  case.  It  is  that  they  do  not  want  the 
owner  of  the  land  to  build  on  the  land  of  which 
he  is  the  owner.  I  am  aware  that  in  the  year 
1894,  in  order  to  preserve  the  public  health,  the 
London  County  Council  got  an  Act  of  Parliament 
for  the  purpose  of  preventing  unhealthy  land 
being  built  upon,  but  now  is  that  any  excuse  for 
not  draining  the  houses  which  were  built  upon  it 
already — about  400  or  500  houses — and  keeping 
them  in  the  state  in  which  they  are  necessarily 
kept  by  reason  of  the  drainage  not  being  carried 
awayP  It  may  be  that  under  the  Act  of  1894 
they  may  have  some  reason  for  saying  they  did 
not  want  this  land  built  upon,  but  1  do  not 
think  it  is  any  excuse  for  not  performing  the 
work  which,  in  my  judgment,  they  are  under  au 
obligation  to  penorm  under  the  Act  of  1855. 
The  real  truth  of  this  matter  is  this  :  The  London 
County  Council  have  put  off  and  delayed  con- 
sidering the  real  question  which  they  had  to 
consider  as  to  what  works  were  necessary  to  be 
doiiC  to  carry  off  the  draiuaee ;  and  what  they  have 
done  is  to  put  it  off  and  shelve  it,  and  in  reality 
to  refuse  to  consider  the  question  of  the  works  to 
be  done  until  they  are  in  a  position,  after  having 
gone  to  Parliament,  to  get  some  other  mode  of 
paying  for  the  works  than  that  which  exists  at  the 
present  time.  We  cannot  read  the  affidavits  without 
being  of  opinion  that  that  is  the  real  truth  and 
substance  of  what  they  have  been  doing  from  1890 
down  to  the  present  time.  Now  1  come  to  the 
question  as  to  what  obligation  is  imposed  upon 
the  London  County  Council  by  reason  of  sect.  135 
of  the  Act  of  1855.  I  pass  by  the  vesting  portion 
of  the  section  which  vests  this  southern  outfall 


sewer  in  the  Meti'opolitan  Board  of  Works,  and  so 
in  the  London  County  Council,  and  I  come  to  the 
duty  imposed :  "  And  such  board  shall  make  such 
sewers  and  works  as  they  may  think  necessary  "^ 
that  is,  the  character  of  the  sewer  is  to  be  in  their 
discretion,  but  they  are  to  make  such  sewer  as 
they  think  fit — "  for  preventing  all  or  any  part  of 
the  sewage  within  the  metropolis  from  flowing  or 
passing  into  the  river  Thames  in  or  near  the  metro- 
polis, and  shall  cause  such  sewers  and  works  to  he 
completed  on  or  before  the  31st  day  of  December 
1860."  Now,  supposing  the  Metropolitan  Board 
of  Works  had  said  that  they  did  not  think  any 
sewers  necessary  at  all  for  diverting  the  sewage, 
which  then  ran  into  the  Thames,  out  of  the 
Thames,  and  taking  it  further  down.  That  is 
not  the  meaning  of  this  section  at  all.  The  mean- 
iner  of  the  section  is  that  they  ai'^  to  make  a  sewer 
sufficient  for  the  purpose  of  diverting  th^  sewage 
and  taking  it  down  to  Crossness.  The  character 
of  the  sewer  is  entirely  in  the  discretion  of  the 
Metropolitan  Board  of  Works.  Therefore  it 
seems  to  me  that,  on  the  true  construction  of  this 
branch  of  the  section,  they  were  under  that 
obligation,  the  statutory  obligation  to  construct  a 
sewer  which  would  intercept  and  take  away  sewage 
which  theretofore  went  into  the  Thames,  and  take 
it  elsewhere — to  actually  intercept  and  take  away 
the  sewage  which  then  existed,  and  might  after- 
wards exist,  from  the  houses  at  Charlton,  which 
forms  part  of  the  metropolis.  It  is  a  mistake  to 
say  that  under  this  branch  of  the  section  they 
were  not  bound  to  make  a  sewer  for  that  purpose. 
In  my  opinion  they  were  bound.  The  second 
limb  of  the  section  is  this:  "And  shall  also 
make  all  such  other  sewers  " — that  is,  other  than 
the  big  southern  outfall  sewer — *'  and  such  diver- 
sions  or  alterations  of  any  existing  sewers  or 
works  vested  in  them  under  this  Act  as  they 
may  from  time  to  time  think  necessary  for  the 
effectual  sewerage  and  drainage  of  the  metro- 
polis." Supposing  it  was  necessary,  and  they 
Knew  it  was  necessary,  to  make  a  sewer  for  the 
purpose  of  the  drainage  of  Charlton,  can  they 
say  they  will  not  make  it  because  the  section 
says  "  such  sewer  as  they  from  time  to  time  think 
necessary "  P  When  the  necessity  has  arisen, 
and  arisen  to  their  knowledge,  their  duty  then  is 
to  make  a  sewer  for  the  purpose  of  draining  the 
metropolis — in  other  words,  Charlton.  The 
character  of  the  sewer  is  left,  as  in  the  first  case, 
to  the  Metropolitan  Board  of  Works.  It  is  quite 
clear  they  have  not  performed  that  duty,  and  it 
seems  to  me  that  my  brother  Grantham  was  right 
on  this  part  of  the  section,  and  that  the  rule  for 
a  mandamus  should  be  made  absolute.  Now  1 
come  to  the  last  limb  of  the  section :  "  And  the 
said  board  shall  cause  the  severs  vested  in  them  *' 
— that  is,  the  southern  outfall  sewer—"  to  be  con- 
structed,  covered,  and  kept  so  as  not  to  be  a 
nuisance  or  injurious  to  health."  Mr.  Cripps  says 
that  upon  the  authorities  that  means  that  they 
shall  take  all  reasonable  care  and  use  all  diligence 
so  that  this  outfall  sewer  shall  not  be  a  nuisance 
or  injurious  to  health.  I  cannot  hold  that  iu  this 
case  they  have  taken  all  due  care  or  diligence  not 
to  allow  this  outfall  sewer  to  be  a  nuisance, 
because  it  seems  to  me  they  have  allowed  that 
outfall  sewer  certainly  to  disgorge  its  contents  up 
into  the  drains  of  some  of  the  houses,  and  that 
the  result  has  been  a  nuisance  which  1  have  already 
described,  and  this  has  been  going  on  from  the 
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jear  1890  down  to  the  present  year  1899.  For 
these  reasons  I  think  that  this  rule  for  a  mandamus 
should  be  made  absolute. 

Collins,  L.J. — I  am  of  the  same  opinion.    I 
think  that,  in  effect,  the  London  Countj  Council 
say  here  that  they  admit  the  obligation  to  pro- 
vide for  the  Charlton  drainage,  but  that  it  is  the 
fact  that,  under  the   initial  obligation  of    the 
section  which  was  imposed  upon  the  Metropolitan 
Board  of  Works,  to  which  the  London  County 
Oouucil  have  succeeded — namely,   "  such   board 
shall    make  such   sewers    and    works    as    they 
may  think  necessary  for  preventing  aU  or  anj 
part    of     the    sewage    within    the    metropobs 
from  flowing  or  passing  into  the  river  Thames  " 
—in  terms  the  origiiml  scheme  for  a  southern 
outfall   sewer   did   not   embrace    the    Charlton 
district  at  all,  and  it  did  not  embrace  it  because 
in  the  general  interests  of  the  metropolis  they 
did  not  think  it  desirable  to  embrace  it.     This  is 
their  answer,  as  I  read  two  paragraphs,  one  from 
Sir  Alexander  Binnie's  affidavit,  and  the  other 
from  that  of  Mr.  Ward,  the  chairman  of  the  main 
drainage  committee.    Sir  Alexander  Binnie  says : 
**  The  scheme  ultimately  adopted  by  the  Metro- 
politan Board  of  Works  in  1858  did  not  provide, 
and  was  not  intended  to  provide,  for  the  drainage 
of  the  marsh  districts  above  referred  to.''    There 
were  houses    then  standing  on  that  area,  216 
houses  at  least,  but  not  so  man^  as  now.    Then 
the  chairman  of  the   main  drainage  committee 
says :  "  The  said  main  drainage  works  did  not 
provide  and  were   not   intended,  calculated,  or 
constructed  to  provide  for  the  main  drainage  of 
the  low. lying  area  of  the  parish  of  Charlton.'' 
This  is   the  condition  of  uiings  in  which  the 
coanty  council  find  themselves  when  they   ai*e 
invited  by  this  rule  nisi  for  a  mandamiis  to  show 
cause  why  they  should  not  now  do  that  which  has 
not  been  done  before,  and  which  thev  admit  was 
not  only  not  done,  but  was  advisedly  not  done, 
for  the  reasons  I  have  referred  to.    The  second 
limb  of  the  section  which  is  brought  into  opera- 
tion here  says  this:   "And  shall  also  make  all 
snch  sewers  and  works  and  such   diversions   or 
alterations  of  any  existing  sewers  or  works  vested 
in  them  under  this  Act  as  they  may  from  time  to 
time  think  necessary  for  the  effectual  sewerage 
and  drainage  of  the  metropolis,"  the  metropous 
again  embracing  this  area  of  Charlton.    Now,  in 
oonsiderine   their  obligation  under  this  second 
limb  of  tne  section,    are   they    in    any    better 
position  because  they  have  chosen  to  ignore  their 
obligation    under    the    first    limb  P      Certainly 
not;  in  effect  their   position  still  remains   the 
same.    They  say  that  the^  have    never   taken 
into  consideration  the  claims  of  Charlton,  but 
have  left  them  out  of  their    scheme,    and  ai*e 
not  prepared  now  to  consider  what  special  require- 
ments are  necessary  to  deal  with  tnat  drainage. 
If  that  is  their  obligation,  they  are  not  going  to 
consider  that  for  the  reason  which  is  very  sum- 
marily put  in  another  i^davit,  where,  in  dealing 
^th  the  particular  remedy  suggested,  it  is  said : 
"  The  expenses  of  erecting  such  pumping  station 
^3re  so  considerable  as,  in  the   opinion  of   the 
council   and   the  committee,   to   outweigh   any 
advantages  to  be  derived  therefrom  by  the  area 
to  be  benefited  thereby."    That  is  to  say,  the  cost, 
they  consider,  is  so  much  that  it  would  outweigh 
the  advantages  to  the  district;  in  other  words, 
they  say  that  they  will  ignore  the  obligation  of 


dealing  with  this  drainage,  which  they  are  bound 
to  deal  with,  because  they  think  it  would  be  too 
expensive.  That,  again,  is  in  terms  practically 
negativing  any  consideration  addressed  by  them 
to  that  which  it  is  their  province  to  consider — 
namely,  the  obligation  as  to  the  methods  of  carry- 
ing out  the  works  which  are,  in  their  bond  fide 
judgment,  necessary.  Therefore  I  approach  this 
question  upon  this  footing  —  that,  though  the 
council  are  judges  in  their  oona  fide  discretion  as 
to  what  means  are  necessary,  they  have  no  discre- 
tion at  all  in  saying  whether  they  will  do  the  thing 
or  not.  That  obligation  is  an  absolute  obligation 
imposed  upon  them  by  the  terms  of  the  Act  of 
Parliament,  and  upon  their  own  statement  here 
they  are  not  able  U>  answer  that  they  have  done 
that  which  in  their  bond  fide  judgment  they  think 
necessary  for  the  purpose  of  dealing  with  an 
admitted  obligation  to  remedy  an  admitted 
mischief.  1  think,  therefore,  that  they  have 
really  failed  to  show  any  reasonable  answer  to 
the  case  which,  on  their  own  admission,  is  made 
against  them  on  these  two  parts  of  the  section. 
As  to  the  last  part,  with  regard  to  the  remoyal  of 
the  nuisance,  1  have  reaUy  nothing  to  add  to 
what  my  Lord  has  said.  I  think  that  on  the 
evidence  it  is  abundantly  clear  that  the  main  out- 
fall sewer  as  it  exists  is  so  kept  as  to  be  a 
nuisance,  and  I  think  that  it  is  also  clear  upon 
the  evidence  that,  by  using  reasonable  care  and 
not  extraordinary  means,  it  could  be  kept  so  as 
not  to  be  a  nuisanoe.  I  think  the  case  on  that 
part  of  the  section  is  made  good.  Then  comes 
the  question.  Have  they  sufl^dently  shown  that 
the^  are  unwilling  to  do  that  which  I  hold  to  be 
their  obligation — namely,  to  address  themselves 
specially  to  the  needs  of  Charlton,  and  consider 
with  bona  fides  what  steps  are  necessary  .  to 
remedy  itP  1  think,  for  the  reasons  already 
given  by  my  Lord,  that  their  statement  nega* 
tives  their  ever  having  really  addressed  them- 
selves to  that  question.  For  these  reasons  I 
am  clearly  of  opinion  that  this  mandam^iis  ought 
to  go. 

Williams,  L.J. — I  am  of  the  same  opinion.  In 
my  judgment  the  London  County  Council  have 
most  absolute  discretion  as  to  the  manner  in  which 
they  may  perform  their  statutory  duty  or  duties, 
but  they  have  no  discretion  as  to  whether  they 
will  perform  that  duty  or  not.  I  think  that 
these  affidavits  show  plainly  that  the  London 
County  Council  for  reasons  of  policy — good  policy 
I  dare  say — have  determined  that  they  wul  not 
perform  a  portion  of  their  statutory  duty.  It  is 
not  true  to  argue  that  they  have  done  that  which 
they  consider  necessary  for  the  purpose  of  per- 
forming their  duty.  On  the  contrary,  Uie  affidavits 
show  plainly  what  it  is  they  consider  necessary, 
and  that  they  are  not  minded  to  do  that  which 
they  themselves  consider  necessary.  An  attempt 
was  made  by  Mr.  Cripps  to  say  that  their  duty  is 
a  general  duty  to  provide  for  the  drainage  of  the 
metropolis,  and  that  it  cannot  be  said  of  them 
that  they  are  refusing  to  perform  that  general 
duty  because  there  is  a  part  of  it  which  they  have 
not  performed  and  have  no  intention  of  per- 
forming. I  cannot  agree  with  that.  It  seems  to 
me  that,  however  general  may  be  the  terms  of 
their  duty,  if  there  is  a  district  as  to  which  they 
do  not  intend  to  perform  it,  that  is  sufficient  to 
justify  us  in  saying  that  they  have  to  perform  it. 
There  is  one  other  word  I  propose  to  add,   and 
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that  is  with  regard  to  the  form  of  the 
order.  It  seems  to  me  that  when  there  is 
a  refusal  to  perform  a  statutory  duty,  it  is 
right  that  the  form  of  the  mandamus  should  he 
an  order  directing  the  person  against  whom  the 
mandamv*  goes  to  do  what  is  necessary.  That 
is  the  form  which  the  mandamus  took  in  the  case 
of  Bex  V.  Bristol  Bock  Company  (6  B.  &  0.  181). 
In  that  case  there  was  a  discretion  in  the  Bristol 
Dock  Company  as  to  the  manner  of  performing 
their  duty,  and  when  the  mandamus  went  it  was 
a  mandamus  that  they  "should  cause  all  such 
alterations  and  amendments  in  the  sewers  of  the 
said  city  as  have  become  and  are  necessary."  In 
my  judgment  the  mandamus  as  to  that  part  of 
the  duty  might  perfectly  well  go  in  that  form. 

Appeal  dismissed. 

The  first  part  of  the  writ  was  altered  so  as  to 
read  as  follows :  "  It  is  ordered  that  a  writ  o^ 
m^andamus  do  issue  directed  to  the  London 
County  Council  commanding  them  to  consider 
and  determine  what  sewers  and  works,  or  diver- 
sions or  alterations  of  any  existing  sewers  or 
works  vested  in  them,  are  necessary  for  the  effec- 
tual sewerage  and  drainage  of  Charlton.  And 
further  commanding  them,    &c. 

Solicitor  for  the  appellants,  W.  A,  Blaxland. 
Solicitor  for  the  respondents,  Oeorge  Whale, 


Jan.  12  and  13,  1900. 

(Before  Smith,  Bigbt,  and  Collins,  L.JJ.) 

Scott  v.  Cabbitt.  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH  DIVISION. 

Metropolis — Buildings — Erection  beyond  general 
line  of  buildings — **  Land  lawfully  occupied  by 
building^^London  Building  Act  1894  (57  &  5o 
Vict.  c.  ccxiii.)t  s.  22. 

The  London  Building  Act  1894,  sect.  22,  provides 
that  no  building  shall,  without  the  written 
consent  of  the  county  council,  be  erected  beyond 
the  general  line  of  buildings  in  any  street,  but 
that  **  this  section  shall  not  apply  to  any  build- 
ing or  structure  erected  after  tne  commencement 
of  this  Act,  which,  either  at  the  commencement 
of  this  Act  upon  land,  or  at  any  time  within 
seven  years  previously,  has  or  shall  have  been 
lawfuUy  occupied  by  a  building  or  structure." 

Two  adjoining  houses  abutting  on,  and  standing 
more  than  bOfi.  back  Jrom  a  street  in  tJie  mstro- 
polis,  had  each  a  one-story  building  u/pon  the 
forecourt  which  extended  to  the  side  of  trie  road. 
One  of  these  buildings  was  erected,  in  1858, 
contrary  to  the  provisions  of  sect.  140  of  7  Geo,  4, 
c.  cxlii.,  which  provided  that  no  building  should 
be  erected  in  this  street  within  bOft.  of  the  side 
of  the  road.  Thai  section  was  repeated  by  sect, 
75  of  the  Metropolis  Manaaemient  Act  1862, 
which  provided,  by  sect,  108,  that  nothir^  therein 
contained  should  **in  any  way  pr^udice  or 
affect  any  act,  matter,  or  thing  done  or  com- 
msnced  prior  to  the  passing  of  this  Act."  The 
other  building  was  erected  in  1876,  under  a 
licence  from  tJie  Metropolitan  Board  of  Works, 
which,  under  sect,  76  of  the  Act  of  1862,  was 
given  subject  to  the  condition  that  the  erection 
should  not  be  at  any  time  in  any  way  altered  or 
raised  toithout  the  consent  of  the  board. 

[a)  Reported  by  J.  H.  Wiluamr.  "Emx^^  Burister-At-Law. 


The  owner  proposed  to  pull  doum  and  rebuild  the 
whole  premises  and  to  erect,  without  the  consent 
of  the  county  council,  three-story  buildir^s  upon 
the  forecourts  which  would  be  beyond  the  general 
line  of  buildings  in  the  street. 

Held  (affirming  the  decision  of  the  Queen*s  Bench 
Division),  that  the  owner  was  not  entitled  to  erect 
the  proposed  buildings  upon  the  forecourts  beyond 
the  general  line  of  buildings  in  the  street  vnthout 
the  consent  of  the  county  council. 

This  was  an  appeal  by  Scott  from  the  judgment 
of  the  DiYisional  Court  (Ridley  and  Darling,  JJ.) 
upon  a  case  stated  by  a  metropolitan  police 
magistrate. 

Scott  appealed  against  a  notice  of  objection 
served  on  him  by  (Jarritt,  tiie  district  surveyor, 
under  sect.  150  of  the  London  Building  Act  1894, 
to  the  proposed  erection  by  Soott  of  certain 
buildings,  Nos.  180  and  182,  Fentonville-road, 
beyond  the  general  line  of  buildings,  contrary  to 
sect.  22  of  the  London  Building  Act  1894.  The 
appeal  was  dismissed  by  the  magistrate  and  the 
obiection  of  the  district  surveyor  was  upheld. 

Scott  was  the  owner  of  Nos.  180  and  182, 
Pentonville-road,  and,  being  desirous  of  rebuild- 
ing both  these  premises,  applied  to  the  London 
County  Council  on  the  5th  July  1898  for  their 
consent  to  the  erection  of  the  buildings  to  the 
line  of  frontage  of  certain  existing  buildings,  one 
story  high,  which  had  been  previously  erected 
on  the  forecourts  of  the  premises.  The  London 
County  Council,  on  the  4tn  Aug.  1898,  refused  to 
grant  their  consent  to  the  erection  of  these  build- 
ings to  the  said  line  of  frontage. 

In  Sept.  1898  Scott  prepared  plans,  showing 
the  extent  of  the  existing  buildings,  and  sub- 
mitted them  to  Carritt,  the  district  surveyor, 
under  sect.  43  of  the  London  Building  Act,  who 
certified  them  to  be  correct. 

On  the  5th  Sept.  1898  Scott  applied  to  the 
London  County  Council  to  sanction  the  proposed 
new  buildings  as  deviations  from  the  certified 
plans  under  sect.  43  (2)  of  the  Act. 

In  Nov.  1898  the  London  County  Council 
declined  to  consider,  or  give  any  decision  on,  the 
applic  «tion  of  the  5th  Sept.,  on  the  ground  that 
the  proposed  deviations  nom  the  certified  plans 
were  not  such  as  were  contemplated  or  I'ef  erred  to 
in  sect  43  (2). 

On  the  30th  Nov.  1898  the  superintending 
architect  of  the  London  County  Council  oertified 
the  general  line  of  buildings  in  that  part  of  the 
Pentonville-road  in  which  the  said  premises  were 
situate.  It  was  admitted  that  the  proposed 
buildings  would  be  in  advance  of  the  general  line 
so  oertmed. 

On  the  6th  Jan.  1899  Soott  served  upon 
Carritt  a  building  notice  in  which  it  was  stated 
that  he  proposed  to  build  Nos.  180  and  182, 
Pentonville-road,  to  a  height  of  52ft.  and  to  a 
third  floor. 

On  the  10th  Feb.  1899  Carritt  served  a  notice 
of  objection  to  such  buildings  under  sect.  150  of 
the  Act,  in  which  the  particulars  of  work,  which 
would  be  in  contravention  of  the  Act,  was  stated 
as  follows : 

It  is  proposed  to  erect  the  said  bnildings  without  the 
consent  ia  writing  of  the  London  Conntj  cooncil  bejood 
the  general  liae  of  boildings  in  that  part  of  the  stoeet 
called  Pentonvill6*road,  in  whioh  the  proposed  building 
will  be  situate  oontrary  to  the  provisioxu  of  aeofcs.  22  and 
200  of  the  London  Building  Aot  1894. 
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The  old  baildings  upou  the  sites  of  Xos.  180 
and  182,  Pentonville-road,  consisted  of  three- 
storj  houses  with  forecourts  in  front  of  them 
abutting  on  PentonFille-road,  and  built  50ft.  back 
from  toe  road.  These  forecourts  had  betm 
occupied  bj  shops  of  one  story,  as  to  No.  180 
since  about  1858,  and  as  to  No.  182  since  1877. 

The  forecourt  of  No.  182  had  been  so  built  over 
and  occupied  under  a  licence  or  consent  from  the 
Metropolitan  Board  of  Workd,  given  on  the  2  Ut 
Aug.  1876.  This  consent  was  given  upon  the 
condition  that  "  the  erection  be  not  at  anj  time 
in  any  manner  altered  or  raised  without  the  con- 
sent of  this  board." 

Tht)  forecourt  in  front  of  No.  180  had  been  so 
built  over  and  occupied  without  any  consent  or 
licence. 

It  was  contended  by  Scott  that  he  intended  to 
erect  a  domestic  building  on  the  site  of  domestic 
buildings  existing  at  the  commencement  of  the 
Act,  aud  that  the  London  County  Council,  upon 
his  compliance  with  sect.  43,  were  bound  to 
certify  uuder  sub- sect.  2  of  that  section;  and, 
further,  that  sect.  22  (2)  applied,  inasmuch  as  the 
land  was  lawfully  occupied  by  buildings  or 
structures  within  the  meaning  of  sect.  22  (2),  and 
that,  therefore,  the  superintending  architect  had 
no  power  to  certify  the  said  building  line,  as 
aforesaid,  and  that  such  certificate  afforded  no. 
objection  in  law  to  his  (Scott's)  rights  uoder 
sect.  43. 

It  was  contended  by  Carritt  that  by  the  joint 
effect  of  the  Marylebone  Improvement  Act  1756 
and  sect.  140  of  7  Geo.  4,  c.  czlii.,  which  pro- 
hibited the  erection  of  any  building  within  50ft. 
of  the  side  of  PentonviUe-road,  and  sect  75  of  the 
Metropolis  Management  Act  1862,  the  land  form- 
ing the  forecourts  of  these  old  buildings  was  not 
at  the  commencement  of  the  Act  of  1894,  and  had 
not  been  within  seven  years  previously,  lawfully 
occupied  by  a  building  or  structure  within  the 
meaning  of  sect.  22  (2)  of  the  Act;  that  the 
building  on  the  forecourt  of  No.  180  was  without 
any  licence  or  consent  and  illegal ;  and  that  the 
building  on  the  forecourt  of  No.  182  was  under  a 
consent  which  was  subject  to  a  condition  that  the 
building  should  not  be  at  any  time  alt-red  or  raised 
without  the  consent  of  the  Metropolitan  Board 
of  Works,  and  that  by  virtue  of  sect.  216  of  the 
Act  of  1894  such  condition  was  still  binding  on 
Soott;  and  that  sect.  43  related  only  to  open 
spaces  at  the  rear  of  buildings,  and  haa  no  appli- 
cation to  this  case. 

The  statute  7  Geo.  4,  c.  ozlii.,  provided : 

Sect.  140.  No  building  whataoever  shall  be  ereoted  on 
any  naw  foundation,  by  any  person  or  persons  whomso- 
ever, upon  any  of  the  lands  adjaoent  to  the  road  leading 
from  the  Edgeware-road,  near  Padding  ton  (which  road  is 
partly  described  in  the  fifth  and  partly  in  the  eighth  part 
of  the  said  first  schedule  hereto  annexed),  and  from  the 
north  end  of  Great  Portland-street  to  such  road,  within 
fifty  feet  from  the  side  of  the  said  road,  other  than  snoh 
tolll&oneeii  and  watohhousee  as  shall  or  may  be  ereoted 
or  continued  by  virtue  of  this  Act  (and  other  than  and 
except  houses  or  buildings  to  be  ereoted  upon  any  part 
of  the  north  side  of  the  road  extendiog  eastward  from  a 
lane  called  Mcuden  Lane  to  the  gate  called  the  tivll 
Gate,  both  in  Battle  Bridge,  in  the  oonnty  of  Middlesex) ; 
and  no  part«  of  the  said  roads  shall  be  paved,  except 
under  the  powers  and  provisions  of  this  Act ;  and  if 
any  building  shall  be  so  ereoted,  or  any  pavement  laid 
down  on  the  said  roads,  or  either  of  them,  contrary  to 


the  true  intent  and  meaning  of  this  Act,  the  same  shall 
be  deemed  common  nuisances. 

The  MetropoUs  Management  Act  1862  (25  &  26 
Vict.  c.  102)  provides : 

Sect.  75.  The  one  hundred  and  forty -third  section  of 
the  first  recited  Act,  and  the  one  hundred  and  fortieth 
sectioa  of  the  Act  passed  in  the  seventh  year  of  His 
Majesty  King  George  the  Fourth,  chapter  one  hundred 
and  forty-two,  intituled  an  Act  for  consolidating  the 
trusts  of  the  several  turnpike  roads  in  the  neighbour- 
hood of  the  metropolis  north  of  the  river  Thames  are 
hereby  repealed ;  and  in  lieu  thereof  be  it  enacted  that 
no  baQdiag,  structure,  or  ereotioa  shall,  without  the 
consent  in  writing  of  tiie  Metropolican  Board  of  Works, 
be  ereoted  beyond  the  general  line  of  buildings  in  any 
street,  place,  or  row  of  houses  in  which  the  same  is 
situate  in  case  the  distance  of  such  line  of  buildings 
from  the  liighway  does  not  exoeed  fifty  feet,  or  within 
fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  buildings  therefrom  amonnts  to  or  exceeds  fifty  feet, 
notwithstanding  there  being  gardens  or  vacant  spaces 
between  the  line  of  buildings  and  the  highway,  such 
general  line  of  buildings  to  be  decided  by  the  superin- 
tending architect  to  the  Metropolitan  Board  of  Works 
for  the  time  being ;  and  in  case  any  building,  structure, 
or  erection  be  erected,  or  be  begun  to  be  ereoted  or 
raised,  without  such  consent  or  contrary  to  the  terms 
and  conditions  on  which  the  same  may  have  been 
Srranted,  it  shall  be  lawful  for  the  vestry  of  the  parish 
or  the  Board  of  Works  for  the  district  in  which  such 
building  or  erection  is  situate  to  cause  to  be  made  com- 
plaint thereof  before  a  justice  of  the  peace,  who  shall 
thereupon  issue  a  summons  requiring  the  owner  or 
occupier  of  the  premises,  or  the  builder  or  person 
engaged  in  any  work  contrary  to  this  enactment,  to 
appear  at  a  time  and  place  to  be  stated  in  the  summons 
to  answer  such  complaint :  and  if  at  the  time  and  place 
appointed  in  snoh  nummous  the  said  eomplaint  shall 
be  proved  to  the  satis/action  of  the  justice  before 
whom  the  same  shall  be  heard,  such  justiue  ahall 
make  au  order  in  writing  on  such  owner  or  ocon- 
pier,  builder,  or  persou,  directing  the  demolition 
of  any  such  building  or  erection,  or  so  much  thereof 
as  may  be  beyond  the  said  general  line  so  fixed 
as  afuresaid,  within  such  time  as  such  justice  shall 
consider  reasonable,  and  shall  also  make  an  order  for 
the  payment  of  the  costs  incurred  up  to  the  time  of 
hearing;  and  in  default  of  the  building  or  erection 
complained  of  being  demolished  within  the  time  Umited 
by  tbe  said  order,  the  said  vestry  or  board  shall  forth- 
with enter  the  premi«es  to  which  the  order  relates  and 
demolish  the  building  or  erection  complained  of,  and 
do  whatever  may  be  necessary  to  execute  the  said 
order;  and  may  also  remiove  the  materials  to  a  con- 
venient place,  and  subsequently  sell  the  same,  as  they 
think  fit;  and  all  expenses  incurred  by  the  said  vestry 
or  board  in  carrying  out  the  said  order,  and  in  disposal 
of  the  said  materials,  may  be  recovered  by  the  said 
vestry  or  board  from  the  owner  or  occupier  of  the  said 
premises,  or  the  builder  or  person  engaged  in  the  work, 
either  by  action  at  law  or  in  a  summary  manner  before 
a  justice  of  the  peace,  at  the  option  of  the  said  vestry 
or  board,  in  manner  provided  by  the  two  hundred  and 
twenty- seventh  section  of  the  first  recited  Act  as  to  the 
recovery  of  penalties. 

Sect.  76.  The  Metropolitan  Board  may,  in  giving 
consent  for  any  erection  beyond  the  regular  line  of  the 
buildings  in  any  street,  annex  any  condition  to  the 
consent  given  by  the  board,  and'  in  case  such  erection, 
fehall  not  be  made  in  accordance  with  the  consent  of  the 
board,  or  be  in  any  manner  altered  or  raised  without 
their  consent,  the  board  may  enter  and  demolish  or 
alter  the  buildings  or  structure  or  any  part  thereof,  and 
recover  all  expenses,  or  may  impose  any  penalty  not 
exceeding  forty  shillings  to  be  summarily  recovered  for 
every  day  during  which  any  building  or  structure  being 
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a  oontraventlon  of  saoh  condition  shall  exist  after  notioe 
from  the  said  board,  or  any  officer  of  the  board,  to  remedy 
the  oomplaint. 

Seot.  108.  Exoept  as  herein  specially  provided,  nothing 
herein  contained  shall  in  any  way  prejndice  or  affect 
any  act,  matter,  or  thing  made,  done,  or  commenced 
prior  to  the  passing  of  this  Act. 

The  London  Building  Act  1894  (57  &  58  Vict, 
o.  ccxiii.)  provides : 

Sect.  22. — (1)  N'o  bnilding  or  stmctore  shall  without 
the  consent  in  writing  of  the  coonoil  be  erected  beyond 
the  general  line  of  bnildings  in  any  street  or  palrt  of  a 
street,  place,  or  row  of  honses  in  which  the  same  is 
sitoate,  in  case  the  distance  of  such  line  of  bnildings 
from  the  highway  does  not  exceed  fifty  feet  or  within 
fifty  feet  of  the  highway  when  the  distance  of  the  line 
of  bnildings  therefrom  amonnts  to  or  exceeds  fifty  feet, 
notwithstanding  there  being  gardens  or  vacant  spaces 
between  the  line  of  bnildingrs  and  the  highway.  Snch 
general  line  of  bnildings  shall,  if  required,  be  defined  by 
the  enperintending  architect  by  a  certificate,  Ao. 
(2)  This  section  shall  not  apply  to  any  building  or 
structure  erected  after  the  commencement  of  this  Act 
upon  land  which  either  at  the  commencement  of  this  Act, 
or  at  any  time  within  seven  years  previously  has  or  shall 
have  been  lawfully  occupied  by  a  bnilding  or  structure. 

Sect.  150.  Where  it  appears  from  the  building 
notice  served  on  the  district  surveyor  under  this 
Act  that  it  is  proposed  to  erect  any  building  or 
structure  or  to  do  any  work  to,  in,  or  upon  any 
building  which  will  be  in  contravention  of  this  Act, 
or  that  anything  required  by  this  Act  is  proposed  to  be 
omitted,  the  district  surveyor  shall  serve  upon  the 
builder  or  building  owner  a  notice  of  objection  to  such 
proposed  erection,  and  in  the  event  of  the  builder  or  the 
bnilding  owner  being  dissatisfied  with  the  decision  of  the 
surveyor,  he  may  within  fourteen  days  of  the  date  of 
the  notice  of  objection  appeal  to  a  petty  sessional  court, 
who  may  make  an  order  either  affirming  the  objection  or 
otherwise. 

Sect.  200.  Subject  to  the  provisions  of  this  Act  every 
person  who  does  any  of  the  things  specified  in  this 
section  shall  be  deemed  to  have  committed  an  oifence 
against  this  Act,  and  shall  be  liable  upon  conviction 
in  a  summary  manner  to  a  penalty.  ...  (8)  (a) 
erects  or  brings  forward  any  building  or  stmoture  in 
contravention  of  any  of  the  provisions  of  part  3  of  this 
Act  or  of  any  conditions  attached  by  the  council  to  any 
consent  given  pursuant  to  such  provisions. 

Sect.  206.  Any  building,  structure,  cr  work  in  any 
respect  exempt  from  the  operation  of  this  Act  or  in  any 
manner  privileged  in  respect  of  any  provision  of  this  Act 
shall  remain  so  exempt  or  privileged  so  long  only  as  it  is 
URed  for  the  purpose  or  retains  the  character  by  reason 
whereof  it  is  so  exempt  or  privileged. 

Seot.  215. — (1)  The  Acts  mentioned  in  the  fourth 
schedule  to  this  Act  are  hereby  repealed  to  the  extent 
specified  in  the  third  column  to  that  schedule.  (2)  This 
appeal  shall  not  affrct  (a)  the  past  operation  of  any 
entkctment  hereby  repealed  or  anything  duly  done  or 
suffered  under  any  enactment  hereby  repealed ;  or  (b) 
any  right,  privilege,  obligation,  or  liability  acquired, 
acurned,  or  incurred  under  or  in  accordance  with 
any  enactment  hereby  repealed ;  or  (e)  any  penalty, 
forfeiture,  or  punishment  incurred  in  respect  of  any 
ofFeitCA  committed  against  any  enactment  hereby 
reptraled.     .     .     . 

Sect.  216.  All  bye-laws,  regulations,  orders,  consent, 
conditions  aud  notices'  duly  made,  given,  imposed,  or 
i-Ha>-d  under  any  Act  hereby  repealed  shall  so  far  as 
appii  'able  f«)r  the  purposes  of  this  Act  be  of  the  same 
Validity  aud  effect  as  if  they  had  been  made,  given, 
impured,  or  issued  under  this  Act.  And  all  such 
by<  •Kws  and  r**galations  shall  remain  in  force  until 
t»ie  Btme  vhall  be  revoked,  altered,  or  varied  by  bye-laws 
duly  ma<le  under  the  provisions  of  this  Act. 


The  magistrate  held  that  Carritt's  contention 
was  well  founded,  and  that  the  London  Comity 
Council  were  entitled  to  refuse  to  consider  the 
application  of  Scott  to  approve  the  plans  of 
deviation  submitted  to  them,  on  the  grounds: 
(1)  That  sect.  43  did  not  apply  at  all ;  (2)  that 
the  land  was  not  lawfully  occupied  within  the 
meaning  of  sect.  22  (2),  and  that  Scott  was  not 
entitled  to  erect  either  of  the  new  buildings 
beyond  the  general  line  of  buildings  as  defined  bj 
the  certificate  of  the  superintending  architect  to 
the  height  of  three  stories  above  the  ground  floor 
as  proposed. 

The  magistrate  therefore  dismissed  the  appeal 
and  upheld  the  objection  of  Carritt.  If  he  was 
ri^ht  in  bo  holding,  the  appeal  was  to  stand  dis- 
missed. If  he  was  wrong  in  so  holding,  the 
appeal  was  to  be  allowed  or  tbe  case  remitted  to 
him  with  the  opinion  of  the  court  thereon. 

The  Divisional  Court  (Ridley  and  Darling,  JJ.) 
held  that  the  magistrate  was  right,  and  dismissed 
the  appeal  (ante,  p.  338 ;  81  L.  T.  Bep.  454). 

Scott  appealed. 

Macmarran,  Q.C.  and  Oermaine  for  the  appel- 
lant.   The  decision  of  the  magistrate  and  of  the 
Divisional  Court  was  wrong,  because  the  land 
jpon  which  the  appellant  proposed  to  build  was 
within  the  exception  created  by  sect.  ^  (2)  of  the 
London  Building  Act  1894.    At  the  commence- 
ment   of   that   Act    the    land  in  question  waa 
"  lawfully  occupied  "  by  the  one-story  buildings. 
As  to  No.  180,  sect.  140  of  the  Act  of  7  Geo.  4. 
3.  clzii.,  which  was  in  force  when  the  one-story 
building  was  built,  was  repealed  by  sect.  75  of 
.he  Metropolis  Management  Act  1862,  and  tbe 
later  Act  contained  no  saving  clause  which  would 
3ontinue  the  prohibition  contained  in  sect.  140  of 
the  earlier  Act.    After  the  repeal  of  sect.  140, 
ther^ore,  there  was  nothing  to  make  this  bmld- 
ing  unlawful,  and  the  land  became  lawfully  ooca* 
pied  by  the  building,  for  sect.  75  of  the  Act  of 
1862  contained  no  provisions  making  unlawfal 
buildings  which  were   already  ei'ected.    As    to 
No.    1^2,  tbe  one-story    building  was  lawfully 
erected  with  the   consent  of   the  Metropolitan 
Board  of  Works  given  under  sect.  75  of  the  Act 
of  1862.    This  kmd  was,  therefore,  always  law. 
fully  occupied  by  this    building.    At  the  com- 
mencement of  the  Act  of  1894  it  was  impossible 
for  anyone  by  any  process  of  law  to  get  these  two 
buildings  removed,  and  that  test  shows  that  they 
were  lawfully  on  the  land,  and  the  land  was 
therefore  "  lawfully  occupied  "  by  the  buildings. 
As  to  No.  182,  the  only  objection  given  by  the 
notice  is  the  objection  under  the  provisions  of 
sect.  22,  and  the  magistrate  has  only  to  decide 
the  objection  stated  in  the  notice.    Therefore  the 
objection  that  the  proposed  building  on  this  site 
was  in  contravention  of  the  consent  or  lioenoe 
could   not   be   entertained  by    th3   magistrate. 
Sect.  200,  which  is  referred  to  in  the  notice  of 
objection,  does  not  create  any  grounds  of  objec- 
tion, but  only  provides  the  remedy  for  breaches 
of  the  Act. 

Horace  Avory  for  the  respondent. — Neither  of 
the  pieces  of  land  in  question  was  *' lawfully 
occupied  **  by  a  building  at  the  commencement 
of  the  Act  of  1894,  within  the  meaning  of  sect. 
22  (2)  of  the  Act.  As  to  No.  180,  the  buUdinghad 
been  erected  in  contrav^^ntion  of  the  provisions  of 
sect.  140  of  the  Act  of  Gfeo.  4,  and  was  therefore  a 
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"  common  nuisance."  It  cannot  be  said  that  the 
land  was  "  lawfully  occupied  "  by  that  building 
which  had  been  erected  contrary  to  the  provisions 
of  a  statute  which  declared  it  to  be  a  common 
nuisance.  The  repeal  of  that  section  by  the  Act 
of  1862  did  not  in  any  way  afEect  the  character  of 
that  building  or  make  that  lawful  which  was 
before  unlawful;  sect.  108  of  the  Act  of  1862 
provided  that  nothing  therein  contained  should 
*'  in  any  way  prejudice  or  affect  any  act,  matter, 
or  thing  made,  done,  or  commenced  prior  to  the 
passing  of  this  Act."  The  mere  repeal  of  an  Act 
does  not  make  that  lawful  which  had  been  done 
unlawfully  before  the  Act  was  repealed.  As  to 
No.  182,  the  proposed  building  was  in  contra- 
vention of  the  consent  or  licence  given  b^  the 
Metropolitan  Board  of  Works,  and  the  conditions 
of  that  consent  remain  valid  under  the  Act  of 
1894  by  sect.  216.  Sect.  200  of  the  Act  of  1894 
makes  the  building  of  any  erection  in  contra- 
vention of  such  a  licence  an  offence;  the  notice 
of  objection  states  that  the  proposed  building  is 
in  contravention  of  sect.  200,  and  therefore  the 
magistrate  could  decide  that  the  proposed 
building  on  No.  182  was  in  contravention  of  the 
Act. 

Macmorrany  Q.C.  replied. 

Smith,  L.J. — This  is  an  appeal  from  the 
decision  of  the  Divisional  Court  upon  a  special 
case  stated  by  a  metropolitan  police  magistrate. 
This  litigation  has  arisen  before  any  buildings 
have  been  erected  by  the  building  owner,  in  order 
to  obtain  a  decision  as  to  the  right  of  the 
building  owner  to  erect  the  buildings  which  he 
proposed  to  erect.  The  magistrate  came  to 
the  conclusion  that,  under  the  provisions  of 
sect.  22  of  the  London  Building  Act  1894, 
the  appellant  was  not  entitled  to  erect  the 
proposed  buildings.  The  Divisional  Court,  con- 
sisting of  Ridley  and  Darling,  JJ.,  came  to  the 
conclusion  that  the  decision  of  the  magistrate  was 
right.  Scott  has  appealed  to  this  court.  In  my 
opinion,  the  decision  of  the  magistrate  and  of  the 
Divisional  Court  was  correct.  First  of  all,  what 
is  the  land  in  question  P  I  agree  that  different 
considerations  are  applicable  to  the  plot  of  land 
No.  180,  and  to  the  uther  plot  of  land.  There 
were  formerly  buildings  upon  both  plots  of  land. 
The  line  of  these  buildings  was  50ft.  back  from  the 
highway.  In  front  of  these  buildings  there  wei*e 
strips  of  land  extending  to  the  highway.  These 
strips  of  land  were  from  time  to  time  used  for 
building  purposes,  and  upon  one  piece  a  one-story 
public-house  was  built  long  ago.  That  public- 
house  came  within  50ft.  of  the  highway.  Upon 
the  next  strip  of  land  a  one-story  shop  was  built, 
but  before  it  was  built  Scott  or  his  predecessor 
got  the  consent  of  the  Metropolitan  Board  of 
Works,  the  predecessors  of  the  London  County 
Council,  to  build  upon  this  strip  of  land,  but  solely 
upon  the  condition  that  the  building  should  be  a 
one-story  building  according  to  the  plans  which 
were  then  approved.  The  licence  ^iven  by  thn 
board  was  clear  and  distinct  as  to  this.  In  1898 
Scott  was  desirous  of  largely  increasing  the 
height  of  these  one-story  buildings;  he  did  not 
propose  to  bring  them  any  further  forward,  but 
only  to  increase  their  height  ;  and  he  pro- 
poeed  to  do  this  without  the  consent  of 
the  London  County  Council,  as  he  had  applied 
for  their  consent,  which  had  been  refused.    The 


district    surveyor  served    Scott  with     a    notice 
of  objection  to  the  proposed  erection  of  buildings, 
and  Scott  appealed  a  trains  t  that  notice.     Scott 
contends  that  he  does  not  require  the  consent  of 
the  London  County  Council   as  to   the   public- 
house,  and  that  he  is  entitled  to  build  as  he  likes 
upon  the  plot  where  the  one-story  public-house 
stood.     Now,  sect.  22  (1)  of  thn  London  Building 
Act  1894  provides  that  *'  no  bailding  or  structure 
shall,  without    the    consent    in    writing   of   the 
council,  be  erected  beyond  the   general  line  of 
buildings    in    any    street    ...      in  case  the 
distance    of    such    line    of    buildings    from  the 
highway     does     not     exceed     50ft.    or    within 
50lt.  of  the  highway  when   the  distance  of    the 
line  of  buildings  therefrom  amounts  to  or  exceeds 
50ft."     Then  sub-sect.    2    provides    that    "this 
section  shall  not  apply  to  any  building  or  struc- 
ture erected  after  the  commencement  oi  this  Act 
upon  land  which,  either  at  the  commencement  of 
this  Act  or  at  any  time  within  seven  years  pre- 
viously, has  or  shall  have  been  lawfully  occupied 
by  any  building  or   structure."    The  appellant 
contends  that    those    provisions  of  sub- sect.  2 
make  it  unnecessary  for  him  to  obtain  the  con- 
sent   of    the    London  County    Coimcil    to    his 
proposed  buildings,  because  the  public-house  is 
proposed  to  be  erected  upon  land  which   was 
*'  lawfully  occupied  "  by  a  Duilding  vr  structure. 
Is  the  appellant  right  in  that  cont^tion  ?    That 
question  takes  us  back  to  the  statute  of  7  Geo.  4,. 
c.  cxlii.,  which,  by  sect.  140,  provides  that :  "  No 
building  whatsoever  shall  be  tirected  on  any  new 
foundation    .     .     .    upon  any  of  the  lands  adja- 
cent to  the  road     .     .     .     within  50ft.  of  the  side 
of  the  said  road    .     .    . ;  and,  if  any  buildings 
shall  be  so  erected  contrary  to  the  true  intent  and 
meaning  of  this  Act,  the  same  shall  be  deemed 
common  nuisances."  After  the  passing  of  that  Act 
this  public-house  was  erected,  and  clearly  sinned 
against  the  provisions  of  sect.  140 ;  that  is,  it  was 
a  *'  common  nuisance."    Therefore  I  cannot  see 
how  it  can  be  paid  that,  in  1894,  that  public-house 
**  lawfully  occupied  "  the  land  when,  oy  sect.  140 
of    7    Geo.  4,  c.  cxlii.,  it  was  declared  to  be  a 
"  common    nuisance."    It    is    argued    that    the 
legislation  betvreen  1826  and  1894  made  a  change, 
inasmuch  as  sect.  75  of  the  Metropolis  Manage- 
ment Act  1862  (25  &  26  Yict.  c    102)  repealed 
sect.  140  of  the  older  Act  of  7  Geo.  4,  and  it  is 
said  that  because  sect.  14^  of  the  old  Act  was 
repealed  the  public- house  no  longer  unlawfully 
occupied  the  land,  the   provisions  of  sect.   140 
having  gone.    Although,  however,  sect.  75  of  the 
Act  of  1862  does  rejpeal  sect.  140  of  the  Act 
of  1826,  yet  sect.  108  of  the  later  Act  hsis  an 
important  bearing  upon  that  repeal,  for  it  pro- 
vides that, "  except  as  herein  specially  provided, 
nothing  herein  contained  shall  in  any  way  pre- 
judice or  affect  any  act,  matter,  or  thing  made, 
done,  or  commenced  prior  to  the  passing  of  this 
Act."      That    means,    in    my    judgment,    that, 
although  there  is  a  repeal  of  sect.  1&  of  the  Act 
of  G^.  4,  any  act  done,  that  is,  any  house  built 
so  as  to  be  a  "  common  nuisance,"  is  not  affected 
by  the  repeal.    I  think  that  sect.  108  of  the  Act 
of  1862  was  inserted  for  the  verv  purpose  of 
preventing  the  making  of  that  lawful  which  was 
unlawful  before.    Then  the  London  Building  Act 
1894  repeals  sect.  75  of  the  Act  of  1862,  and  by 
sect.  215  provides  that  the  repeal  shall  not  aifect 
the   past  operation  of   any  enactment  thereby 
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repealed  or  aoythmg  duly  done  or  suffered  under 
any  enactment  thereby  repealed;  or  any  right, 
privilege,  liability,  or  obligation,  acquired,  accrued, 
or  incurred  nnaer  or  in  accordance  with  any 
enactment  thereby  repealed."  That  clause  is 
really  the  same  as  sect.  108  of  the  Act  of  1862, 
though  it  is  not  in  the  same  lan^age,  and  it 
keeps  alive  anything  that  was  done  before.  That 
being  the  legislation  upon  the  matter,  how  can  it 
now  De  said  that  in  1894  this  public-house  "law- 
fully occupied  "  the  land  P  It  seems  to  me  that, 
according  to  the  Act,  the  land  was  not  "  lawfully 
occupied  "  by  the  public-house,  by  reason  of  the 

§  revisions  of  sect.  140  of  the  i^ct  of  7  Geo.  4. 
'herefore  the  appellant  is  not  right  in  his  con- 
tention that  he  does  not  require  the  consent  of 
the  London  County  Council.  Upon  these  grounds 
I  think  that  the  magistrate  and  the  Divisional 
Court  were  right  in  nolding  that  this  land  was 
not  "lawfully  occupied"  by  the  public-house, 
within  the  meaning  of  sect.  22  of  the  London 
Building  Act  1894,  and  that  the  consent  of  the 
London  County  Council  was  necessary  for  the 
'  erecting  of  the  proposed  larger  house.  I  come 
then  to  the  other  plot  of  land,  as  to  which  diffe- 
rent considerations  are  applicable  because  the 
provisions  of  sect.  140  of  7  Geo.  4,  c.  cxlii.  did 
not  apply  to  the  building  thereon.  The  appel- 
lant had  obtained  thn  leave  of  the  Metropolitan 
Board  of  Works  to  build  upon  that  land  in  the 
way  in  which  he  did  build.  I  am  not  prepared, 
therefore,  to  say  that  this  plot  was  not  "  lawfully 
occupied  "  by  the  shop  when  the  Act  of  1894  was 
passed.  But  the  land  was  "  lawfully  occupied  " 
by  the  shop  subject  to  a  condition  and,  if  that 
condition  is  broken,  then  the  land  is  not  "  lawfully 
occupied."  It  is  perfectly  clear,  in  my  opinion, 
that  the  appellant  could  not  build  upon  that  land 
in  contravention  of  the  conditions  imposed  by 
the  Metropolitan  Board  of  Works,  and  that  the 
London  County  Council  could  prevent  him  doing 
so.  For  these  reasons  I  am  of  opinion  that,  both 
as  to  the  public- house  and  as  to  the  shop,  the 
appellant  cannot  erect  the  proposed  buildings 
without  the  consent  of  the  Lr<ndon  County 
Council.  This  appeal  therefore  fails  and  must 
be  dismissed. 

RiGBY,  L.J. — I  agree.  It  is  not  suggested  for 
a  moment  that  there  are  any  grounds  of  public 
policy  upon  which  this  case  is  to  be  decided,  but 
it  is  said  ihsJ'  the  provisions  of  sect.  22  of  the 
London  Building  Act  1894  are  so  clear  that  we 
are  bound  to  construe  them  as  giving  to  the 
appellant  the  right  which  he  claims.  There  was 
a  deliberate  viobition  of  the  law  when  this  public- 
house  was  built,  and  by  that  building  a  "  common 
nuisance  "  was  created.  That  is  a  very  poor  ground 
for  establishing  a  right  to  build  upon  land  upon 
which  there  would  otherwise  be  no  right  to  build 
except  with  the  sanctif  ^n  of  the  London  County 
Council.  This  public-house  was  declared  to  l>e 
a  "  common  nuisance  "  by  sect.  140  of  7  Geo.  4, 
c.  cxlii. ;  when  that  enactment  was  repealed  in 
1862  a  paving  clause  was  inserted  in  the  Act,  and 
6ei't.  108  of  the  Metn>polis  Management  Act 
1862  provided  that,  "  except  as  herein  specially 
provided,  nothing  herein  contained  shall  in 
any  way  prejudice  or  affect  any  act,  matter, 
or  thing  made,  done,  or  commenced  prior  to  the 
passing  of  this  Act.*'  Therefore  I  cannot  agree 
with  the  argument  that  the  repeal  of  sect.  140 
made  this,  which  was  before  a  common  nuisance, 


a  lawful  occupation  of  the  land  by  the  public- 
house. 

Collins,  L.J. — I  am  of  the  same  opinion.    As 
to  the  public- house  plot,  the  owner   is    in  an 
anomalous  position.      It  is    admitted   that  the 
existing  building  was  erected  in  violation  of  the 
express  terms  of  an  Act  of  Parliament,  and  that 
it  could  not  now  be  erected  without  the  consent 
of  the  county  council.    It  is  contended,  however, 
that  he  is  in  a  better  position  because  he  broke 
the  law  before  when  he  put  this  building  there. 
The  court  would  be  very  slow  to  accept  such  a 
contention  unless  it  felt  compelled  to  do  so.    It 
is  clear,  however,  that  what  was  then  unlawful  is 
now  unlawful.    The  Act  of  7  Geo.  4  was  repealed, 
but  that  repeal  was  made  subject  to  the  qualifica- 
tion that  it  was  not  to  affect  any  act,  matter,  or 
thin^  made,  done,  or  commenced  prior  to  the 
passing  of   the  repealing  Act.     Therefore  the 
occupation  of  this  plot  of  land  by  the  public- 
house    was   unlawful,  and ,  was   not  within  the 
saving    provisions    of    sub-sect.    2    of    sect.    22 
of    the    London    Building    Act    1894.      As    to 
the   other   piece    of   land,  I    do   not   think  it 
necessary  to  consider  the  view  put  forward  in 
the  Divisional    Court,  because   1  am  clearly  of 
opinion  that  the  magistrate  had  jurisdiction  in 
these  proceedings   to   deal  with  the  case  upon' 
other    grounds.    The    proceedings   were   tasen 
under   sect.   150   of  the  London   Building  Act 
1894,  which  provides  that  *'  where  it  appears  froni 
the  building  notice  served  on  the  district  sar- 
veyor  under  this  Act  that  it  is  proposed  to  erect 
any  building  or  structure    .    .    .    which  will  be 
in  contravention  of  this  Act    .     .    .    the  district 
surveyor  shall  serve  upon  the  builder  or  bnilding 
owner  a  notice  of  oDJeotion  to  such   proposed 
erection;    and  in  the  event  of  the  builder    or 
building  owner  being  dissatisfied  with  the  deci- 
sion of  the  surv^or,   he  may  within  fourteen 
days  of  the  date  of  the  notice  of  objection  appeal 
to  a  petty  sessional  court,  who  may  make  an 
order  either  aflSrming  the  objection  or  otherwise." 
In  this  case  that  machinery  was  put  in  motion  in 
order  to  ascertain  whether  the  building  proposed 
to  be  erected  was  in  contravention  of  the  Act 
— that  is,  whether  it  was  a  building  which  tlie 
owner  could  erect  without  the  consent  of  the 
London  County  Council.    The  question  was  with 
regard  to  what  the  owner  proposed  to  do,  not 
with  regard  to  what  he  had  done.    He  proposed 
to  build  upon  land  in  respect  of  which  he  had 
formerly  ootained  leave  to  build   upon  certain 
conditions,  and  he  proposed  to  alter  the  former 
building  without  an^  consent.    Now,  sect  206 
of  the  Act  of  1894  gives  to  the  London  County 
Council  the  benefit  of  all  conditions  imposed  by 
their  predecessors,   the  Metropolitan  Board   of 
Works.    Therefore  the  condition  impoeed  by  the 
board  in  respect  of  this  building  still  fetters  the 
owner's  right  in  the  same  way  as  it  did  before. 
Thaty  then,  being  the   proposal   made  by   the 
owner,  sect.  200  provides  that  '*  every  person  who 
does  any  of  the  things  specified  in  this  section 
shall  be  deemed  to  have  committed  an  offence 
against  this  Act    ...    (3)  (a)  erects  or  brings 
forward  any  building  or  structure  in  contraven- 
tion of  any  of  the  provisions  of  part  3  of  this 
Act,  or  of  any  conditions  attached  by  the  council 
to  any  consent  given  pursuant  to  such  provisions." 
It  is  clear,  therefore,  by  the  terms  of  the  Act  of 
Parliament  and  from  the  nature  of  the  proceed- 
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ings,  that  the  object  was  to  asoertain  whether 
that  which  was  proposed  to  be  done  without  the 
consent  of  the  London  County  Council  would  be 
in  contravention  of  the  Act  or  not.  It  is  dear, 
in  my  opinion,  that  it  would  be  in  oontraTcntion 
of  the  Act.  The  magistrate  has  held  that  the 
owner  cannot  do  what  he  proposed  to  do.  It  is 
contended  that  the  terms  of  the  notice  of  objec- 
tion debarred  the  magistrate  from  entertaining 
that  point.  It  seems  to  me  that  the  notice  given 
by  the  district  surveyor  was  quite  sufficient  to  let 
in  the  objections  under  both  the  sections.  It 
does,  no  doubt,  refer  to  sect.  22,  but  it  also  refers 
to  sect.  200.  Li  my  judgment,  there  was  nothing 
to  debar  the  magistrate  from  entertaining  the 
objection  under  either  or  both  of  the  sections.  I 
am  of  opinion  that  the  decision  of  the  magistrate 
and  of  tne  Divisional  Court  was  correcti  and  that 
this  appeal  must  be  dismissed. 

Appeal  ditmissed. 

Solicitor  for  the  appellant,  J7.  C.  Morru. 
Solicitor  for  the  respondent,  W.  A.  Blaxland. 


Thuraday,  Feb,  22, 1900. 

(Before  Smith,  Coluns,  and  Bohsb,  L.JJ.) 

Stkbs  and  anothbb  V,  SowBBBY  XJbban 
Distbict  Council,  (a) 

APPBAL  FBOM  THB  i^TIBBN'S  BBNCH  DIVISION. 

Jjoedl  Chvemment  —  Sewer — Vesting  in  locail 
auihoriiy — Sewer  made  by  landowner  "/or  hie 
own  mrofit " — Draining  rain  water  from  quarry 
^Publie  HeaUh  Act  1875  (38  «  39  Viet.  c.  55), 
c.  13,  »ub'9, 1. 

Where  the  primary  purpose  for  which  a  "  eevfer," 
as  defined  in  the  Public  Health  Act  1875,  has 
been  made  is  the  improvement  of  land  as  distin- 
guished  from  sanitation,  or  the  getting  rid  of 
fceeal  matter,  the  sewer  is  one  which  has  been 
made  by  a  person  **for  his  own  profit "  within 
the  meaning  of  the  nrst  exception  in  sect,  13  of 
thai  Act,  and  therefore  does  not  vest  in  the  local 
authority. 

The  rain  and  surface  water  coming  down  a  hiU 
ran  on  to  a  quarry  and  interfered  with  its  worJe- 
ing.  The  quarry  owner  made  a  drain  by  which 
thts  water  was  collected  and  carried  off  so  that 
the  quarry  might  be  more  economically  and  profit- 
ably worked. 

Held  (reversina  the  decision  of  the  Queen*n  Bench 
Division),  tnat  the  drain  was  a  "  sewer  "  mcide 
by  the  quarry  owner  **for  his  own  profit  '*  within 
sect,  13  of  the  Public  Health  Act,  and  therefore 
it  did  not  vest  in  the  local  authority. 

This  was  an  apipcal  from  a  judgment  of  the 
Oneen's  Bench  Division  (Darling  fuid  Channell, 
Jj.)  reversing  a  decision  of  the  judge  of  the 
Halifax  County  Court 

The  plainti^  were  owners  of  a  quany  within 
the  district  of  the  defendant  council,  and  brought 
this  action  for  damages  and  for  an  injunction  to 
restrain  the  council  from  discharging  water  into 
a  certain  drain  which  crossed  the  quarry. 

Down  the  hill  side  above  the  quarry  was  a 
flagged  lane  called  Carr-lane,  across  the  bottom 
of  which  at  right  angles  ran  a  road  called  Shield- 
lane. 

(«)  Beportad  by  B.  Makijit  Bioth,  Esq.,  Barrlaier-at  Law. 
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On  the  lower  side  of  Shield-lane  was  the  plain- 
tiffs quarry. 

The  rain  and  surface  water  which  ran  down  Carr- 
lane  formerly  went  across  Shield-lane  and  flowed 
over  the  quany. 

About  sixteen  years  ago  the  plaintiffs  made  a 
drain  or  sough  by  which  they  caught  the  water 
coming  from  Carr-lane,  carried  it  across  their 
quarry,  and  dischai^d  it  into  a  public  sewer  on 
the  other  side.  This  public  sewer  did  not  belong 
to  the  defendant  council,  but  to  an  adjoining  loccS 
authority. 

As  the  quany  workings  advanced  the  plaintiffs 
on  three  occasions  aJter^  the  course  of  this  drain 
or  sough. 

In  lo96  the  defendant  council  turned  into  the 
sough  a  current  of  admittedly  polluted  water  for 
the  purpose  of  enabling  it  to  pass  through  the 
sough  into  the  public  sewer. 

At  the  trial  of  the  action  in  the  Halifax  County 
Court  the  defendant  council  contended  that  the 
sough  was  a  "sewer"  within  tiie  meaning  of  the 
Public  Health  Act  1875,  and  therefore,  under 
sect.  13,  vested  in  them. 

The  plaintiffs  contended  that  the  sough  was 
made  by  them  "  for  their  own  profit "  within  the 
first  exception  in  sect.  13,  and  that  therefore  it 
did  not  vest  in  the  defendant  counciL 

Evidence  was  given  that  the  water,  by  running 
over  the  quarry  in  the  way  that  it  had  done 
before  the  drain  or  sough  was  made,  had  rendered 
the  stone  wet  and  had  increased  the  expense  of 
working  it,  and  so  made  the  quarry  less  profitable 
than  it  would  otherwise  have  oeen. 

The  Countv  Court  judge  held  that  the  sough 
was  a  "  sewer  within  the  meaning  of  the  FubBo 
Health  Act  1875,  and  found  that  it  was  con- 
structed for  the  more  economicaUy  and  con- 
veniently working  the  quarry  and  so  that  the 
land  might  be  worked  more  profitably.  He  there- 
fore held  that  it  was  a  sewer  "  made  by  a  person 
for  his  own  profit,"  and  consequentiy  that  it  did 
not  vest  in  the  defendant  council  under  sect.  13 
of  the  Public  Health  Act  1875,  and  he  gave  judg- 
ment for  the  plaintiffs. 

Upon  the  appeal  by  the  defendant  councU,  the 
Queen's  Bench  Division  (Darling  and  Channell, 
JJ.)  came  to  the  conclusion  that  they  were  bound 
by  the  decided  cases  to  hold  that  the  sough  was 
not  made  for  the  "  profit "  of  the  defendants 
within  the  meaning  of  the  first  exception  in 
sect.  13  of  the  Public  Health  Act  1875,  and  that  it 
therefore  vested  in  the  defendant  council,  and  they 
reversed  the  decision  of  the  County  Court  judge. 

The  case  is  reported  ante,  p.  191 ;  80  L.  T.  Bep. 
392;   (1899)  1  Q.  B.  979. 
The  plaintiffs  appealed. 

By  the  PubUc  Health  Act  1875  (38  &  39  Vict, 
c.  55;  it  is  provided  as  follows : 

Sect.  4.  In  this  Act  .  .  .  '*  drain "  meaoB  any 
drain  of  and  naed  for  the  drainage  of  one  building  only, 
or  premisea  with  the  same  onrtUage,  and  made  merely 
for  the  porpoee  of  oommnnioating  therefrom  with  a 
cesepool  or  other  like  reoeptaole  for  drainage  or  with  a 
sewer  into  whioh  the  drainage  of  two  or  more  bnildinga 
or  premises  oconpied  by  different  persona  is  oonveyed. 
"  Sewer  "  inolndes  sewers  and  drains  of  every  desorip- 
tion,  except  drains  to  which  the  word  **  drain "  inter- 
preted as  aforesaid  applies,  and  except  drains  vested  in 
or  nnder  the  control  of  any  authority  having  the 
management  of  roads  and  not  being  a  local  authority 
nnder  this  Act. 
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Seot.  13.  All  existing  and  fntnre  sewers  within  the 
distriot  of  a  local  authority,  together  with  all  bnildings, 
works,  materials,  and  things  belonging  thereto,  except 
(1)  sewers  made  by  any  person  for  his  own  profit,  or  by 
any  company  for  the  profit  of  the  shareholders  ;  and  (2) 
sewers  made  and  used  for  the  purpose  of  draining,  pre- 
serring,  or  improving  hind  under  any  local  or  priyate 
Act  of  Parliament,  or  for  the  purpose  of  irrigating  land : 
and  (3)  sewers  under  the  authorii^  of  any  commissioners 
of  sewers  appointed  by  the  Crown,  shall  yest  in  and  bo 
under  the  control  of  such  local  authority     .     . 

Butcher,  Q.G.  and  T.  F.  Byrne  for  the  plain- 
tiffs. — This  sough  was  made  by  the  plaintiffs  for 
their  own  "profit "  within  the  meaning  of  sect.  13, 
and  therefore  did  not  vest  in  the  defendant 
cooncil.  The  question  is,  what  is  the  primary 
object  for  which  the  sough  was  made  P  A  drain 
made  for  carrying  sewage  from  a  house  is  not 
made  with  the  primary  object  of  making  money. 
The  primary  object  is  sanitation ;  it  is  to  get  rid  of 
sewage ;  and  therefore  it  has  been  hold  fiiat  they 
cannot  be  said  to  be  made  by  a  person  for  his  own 
*'  profit "  within  the  exception  in  sect.  13 : 

Acton  Local  Board  y.  Batten,  52  L.  T.  Hep  17 ;  28 

Ch.  Div. 
Bonslla  y.  Tvoicker^ham  Local  Board,  56  L.  T.  Bep. 

486 ;  18  Q.  B.  Diy.  577  ;  affirmed  58  L.  T.  Bep. 

299 ;  20  Q.  B.  Diy.  63  ; 
Ferrand  y.  HalUu  Land  and  Building  Company, 

69  L.  T.  Bep.  8 ;  (1898)  2  Q.  B.  135. 

Here  the  primary  object  for  which  the  sough  was 
made  was  the  more  economical  and  profitable 
worldng  of  the  quarry.  That  has  been  found  by 
the  County  Court  judge.  For  this  reason  the 
sough  was  made  by  the  plaintiffs  for  their  own 
"  profit "  within  the  meanmg  of  sect.  13 : 

Croysdale  y.  Sunhury-on-Thames   Urban  District 
Cotmdl,  79  L.  T.  Bep.  26  ;  (1898)  2  Ch.  515. 

There  is  nothing  in  the  Act  to  show  that  the 
word  "  profit "  must  be  restricted  to  mean  direct 
cash  payment  for  the  use  of  the  sewer,  although 
that  was  the  nature  of  the  profit  in  a  case  decided 
by  Bomer,  L.J. : 

Minehead  Local  Board  y.  Luttrell,  70  L.  T.  Bep. 
446 ;  (1894)  2  Ch.  178. 

It  cannot  have  been  intended  by  the  Legislature 
that  every  drain  made  merely  for  carrying  off 
rain  water  should  vest  in  the  local  authorify.  If 
BO,  drains  made  for  draining  agricultural  land 
would  vest  in  the  local  authority.  They  referred 
also  to 

Reg.  y.  Oodmancheeter  Local  Board  of  Health,  14 
L.  T.  Bep.  104  ;  5  B.  &  S.  936. 

Lawaan  Walton,  Q.C.  and  W.  J,  Waugh  for  the 
defendants. — ^It  is  true  that  the  object  of  the 
plaintiffs  in  making  the  sough  was  to  get  rid  of 
rain  water,  but  they  have  made  the  sough  so  as 
to  discharge  the  water  into  a  public  sewer.  Agri- 
cultural drains  are  not  made  with  that  object ; 
Sublic  sewers  are  not  directly  made  use  of  with 
tie  view  of  draining  agricultural  fields.  The 
sough  was  made  to  get  rid  of  water  just  as  a 
house  drain  is  made  to  get  rid  of  sewage.  It  was 
not  made  with  the  view  of  coUeotiug  the  water 
and  using  the  water  for  profitable  purposes,  as 
was  the  fact  in  the  case  decided  by  Stirling,  J.  of 
Croysdale  v.  Sunbwry-on-Thamee  Urban  Vietriet 
Council  (ubi  »up.).  "  Profit/*  as  is  shown  by  the  cases 
cited  as  to  house  drains,  means  something  differ- 
ent from  **  benefit."    In  the  second  exception  in 


sect.  13,  drains  made  "  for  the  purpose  of  irrigat- 
ing land  "  are  mentioned.  In  a  sense  such  drains 
are  obviously  made  for  *'  profit,"  but  if  that  word 
is  to  have  the  wide  meaning  attributed  to  it  bj 
the  plaintiffs,  what  would  be  the  use  of  specially 
mentioning  in  the  exceptions  in  sect.  13  drains 
made  for  the  purpose  ofirrigation  P  The  water, 
when  it  is  poured  by  the  sough  into  the  public 
sewer,  is  a  thing  with  which  the  local  authority 
has  the  burden  of  dealing,  and  they  ought  there- 
fore to  have  the  power  of  dealing  with  tiiat  which 
creates  the  burden. 

Smith,  L.J. — ^This  is  an  appeal  from  a  decision, 
of  the  Queen's  Bench  Division,  and  as  appears 
from  the  judgments  there  delivered  it  is  a  decision 
which  the  court  came  to  only  with  great  doubt. 
Before  going  into  the  law  which  is  applicable  to 
the  case,  I  wish  to  state  what  I  believe  to  be  the 
facts  with  regard  to  this  sough,  which  is  a 
neutral  word  denoting  either  a  drain  or  sewer. 
About  sixteen  years  ago,  Carr-lane,  which  runs 
down  hill  towards  the  north,  was  turned  into  a 
watercourse.  There  are  many  such  roads  which 
in  the  summer  and  during  a  great  part  of  the  year 
are  dry,  but  in  wet  weather  form  a  sort  of  rivulet 
or  brook.  The  water  which  ran  down  Carr-lane 
went  into  a  road  which  crossed  the  foot  of  Carr- 
lane  at  right  angles,  and,  instead  of  turning  either 
to  the  right  or  left,  went  straight  on  into  the 
plaintiffs  quarry,  which  lay  on  tne  lower  side  of 
the  road  at  the  bottom  of  Carr-lane.  In  order  to 
prevent  this  water  from  meandering  all  over  their 
quarry  and  so  damaging  it,  the  plaintiffs  cut  a 
trough  or  sough  across  their  quarry,  and  thus,  we 
were  told,  for  this  fact  was  not  so  found  by  the 
County  Court  judge,  but  I  have  no  doubt  that  it 
is  correct,  carried  the  Carr-lane  water  through  their 
quarry  and  discharged  it  into  a  sewer  iStat  ran 
past  the  lower  side  of  their  quarry.  This  arrange- 
ment went  on  for  some  years,  and  there  is  evidence 
that  from  time  to  time  the  plaintiffs  moved  their 
sough  to  another  position.  But  latterly  tJhe 
defendant  council  connected  a  set  of  ^n.  drain 
pipes  with  this  sough,  and  from  these  drain  pipes 
f  odcal  matter  was  mscharged  into  the  sough  and 

E>llnted  the  water  which  ran  across  the  plaintiffs^ 
nd.  The  plaintiffs,  asserting  that  this  damaged 
their  quany,  took  proceedings  m  the  County  Court 
against  the  district  council.  The  council  set  up 
as  a  defence  that  this  sou^h  was  a  "  sewer  "  within 
the  meaning  of  the  Fubbc  Health  Act  1875,  and 
that  under  sect.  13,  sub-sect.  1,  of  the  same  Ajct 
it  was  vested  in  them,  and  that  they  were  there* 
fore  justified  in  doing  what  they  had  done.  The 
learned  County  Co^  jndge  came  to  the  con- 
clusion that  the  sough  was  a  **  sewer  '*  within  the 
meanin|if  of  the  Act,  but  that  it  had  been  made  hy 
the  plaintiffs  for  their  own  profit,  and  therefore, 
came  within  the  exception  in  sect.  13,  sub-sect.  1« 
and  did  not  vest  in  the  local  authority — 1.«.,  the 
defendant  council.  On  the  council's  appeal  to  the 
Queen's  Bench  Division  the  learned  judges,  as  I 
have  said,  expressed  great  doubt,  but  came  at 
length  to  the  conclusion  that  the  appeal  should 
be  allowed.  The  plaintiffs  have  now  appealed  to 
this  court.  The  real  question  in  tne  case  is, 
whether  this  sough  had  been  made  by  the  plaintiff 
**for  their  own  profit"  within  the  meaning  o£ 
sect  13,  sub-sect.  I.  I  agree  with  the  County  Court 
judge  and  with  the  Queen's  Bench  Division  that 
the  sough  was  a  "  sewer  "  within  the  meaniogjof  the. 
Public  Health  Act  1875.     I  say  nothing  about  a 
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mere  agricultural  drain,  except  that  it  would  take 
a  great  deal  to  drive  me  to  tne  condusion  that  a 
mere  agrictdtnral  drain  for  the  purpose  of  draining 
a  field  is  a  "  sewer  "  within  the  meaning  of  this 
Act.  The  learned  Gotinty  Court  judge  says  in 
his  judgment :  "  The  drain  originally  made  by  the 
plaintiffs  was  for  the  oonveyanoe  of  rain  or  surface 
water,  and  I  entertain  no  doubt  but  that  I  am 
ooncluded  by  the  above  authorities  from  holding 
that  it  was  other  than  a  sewer  within  the  Public 
Health  Act  1875."  I  think  he  was  right  in  so 
holdine.  Then  he  continues  thus :  "  As  a  sewer 
it  would  by  force  of  sect.  13  of  the  Act  vest  in 
the  defendants  unless  it  came  within  one  of  the 
exceptions.  Sect.  13,  sub-sect.  1,  excepts '  sewers 
made  b^  any  person  for  his  own  profit.'  Now, 
this  dram  or  sewer  was  constructea  for  the  more 
eoonomically  and  conyeniently  working  the  quarry, 
and  so  that  the  land  might  be  worked  more  profit- 
ably. The  water  for  the  conveyance  of  which  the 
plamtiffs'  drain  was  made  was  mostly,  if  not 
altogether,  rain  water,  so  tiiat  the  rubble  drain 
was  sufficient  to  carry  it  off  as  the  rainfall  was 
intermittent.  I  hold,  then,  that  this  drain,  not 
having  been  made  for  sanitary  or  ordinary  drain- 
age, but  for  the  more  beneficial  use  and  occupa- 
tion of  the  land,  is  such  a  sewer  as  was  cont^- 
plated  in  the  framing  of  the  statute,  as  having 
oeen  made  for  the  profit  of  the  owner  or  occupier, 
and  is  therefore  wifiiin  the  exception  of  sect.  13, 
and  consequently  does  not  vest  in  the  local  autho- 
rity." The  learned  judge  then  refers  to  the  judg- 
ment of  Stirling,  J.  in  Croyadale  v.  Sunbwry'On- 
Thames  Urban  Disirici  GowncU  (ubi  sup.)  in  sup- 
port of  his  decision.  I  now  come  to  the  Public 
Health  Act  1875.  The  difficulty  here,  if  it  be  a 
difficul^,  arises  from  the  definition  clause  in  the 
Act.  By  sect.  4  it  is  enacted  that  "drain" 
**  means  any  drain  of  and  used  for  the  drainage  of 
one  building  only,  or  premises  within  the  same 
-curtilage,  and  made  merely  for  the  purpose  of 
communicating  therefrom  with  a  cesspool  or  other 
like  receptacle  for  drainage,  or  with  a  sewer  into 
which  the  drainage  of  two  or  more  buildings  or 
pfremises  occupied  by  different  persons  is  con- 
veyed." Then  comes  the  definition  of  "sewer," 
which  word  "  includes  sewers  and  drains  of  every 
description,  except  drains  to  which  the  word 
''drain'  interpreted  as  i^oresaid  applies,  and 
-except  drains  vested  in  or  under  the  control 
of  any  authority  having  the  management  of 
roads,  and  not  b&ig  a  Ic^  authority  under  this 
Act.'*  The  first  question  is,  whether  this  sough 
^somes  within  either  of  these  definitions.  It  is  a 
drain  made,  not  for  the  purpose  of  carrying  off 
ioBcal  matter  from  buildings,  out  for  carryiug  off 
surface  water.  It  was  argued  that  if  this  sough 
is  within  the  definition  of  "  sewer,"  an  agricultural 
drain  made  merely  for  drainixig  a  field  will  also  be 
a  "  sewer  "  within  the  Act.  I  say  nothing  on  the 
present  occasion  about  that,  but  I  have  no  hesi- 
tation in  holding  that  this  sough  is  a  sewer  within 
the  meaning  oi  the  Public  Health  Act  1875. 
Being  a  "  aewer,"  the  next  question  is,  whether 
it  vests  in  the  local  authority.  Sect.  13  provides 
that  with  certain  exceptious  all  existing  and 
future  sewers  within  the  district  of  a  local  autho- 
rity shall  vest  in  and  be  uuder  the  control  of  such 
lo^  authority.  The  first  exception  is,  "  sewers 
made  by  any  person  for  "  his  own  profit."  There 
are  many  reported  cases  as  to  the  meaning 
of  those  words  "for  his  own  profit."    I  think 


that  the  authorities  have  clearly  decided  that 
house  drains  for  carrying  the  sewage  of  a  house 
from  the  house  into  the  sewer  are  not  made  for 
the  purpose  of  the  maker's  own  profit  within 
sect  13.  But  the  sough  which  we  nave  to  con- 
sider now  is  clearly  not  a  house  drain  within  the 
authorities  I  have  referred  to.  Sect.  13  comes 
within  part  3  of  the  Act,  which  is  headed  "  sani- 
tary provisions,"  so  that  primd  facie  one  would 
say  that  this  sough  was  not  a  kind  of  drain  within 
the  provisions  of  part  3.  One  of  the  reasons 
why  it  has  been  decided  in  the  cases  I  have 
referred  to  that  house  drains  do  not  come  within 
the  exception  as  to  sewers  made  by  a  person  "  for 
his  own  profit "  is  that,  if  they  were  held  to  be 
within  the  exception,  the  rule  itself  would  be  so 
eaten  away  that  no  sewer  at  all  would  vest  in  the 
local  authority.  But,  as  I  have  already  stated, 
the  County  Court  judge  has  found  that  this 
soueh  was  made  for  more  economically  and  con- 
veniently working  the  quarry,  so  that  the  land 
might  M  workea  more  profitably.  It  seems  to 
me  from  this  that  the  sough  was  made  by  the 
owners  for  their  own  profit  within  the  exception 
in  sect.  13.  The  case  of  Minehead  Local  Soard 
V.  LuttreU  (vhi  sup.)  was  cited,  and  I  wish  to  call 
attention  to  the  judgment  of  Bomer,  L.J.    After 

O  through  uie  earlier  authorities,  viz.,  Acton 
Board  v.  Batten  (ubi  stip.),  BoneUa  v. 
Twickenham  Local  Board  {ubi  imp.),  and  Ferrand 
V.  Hallos  Land  and  Building  Company  (uln  stffX 
he  points  out  that  those  were  all  cases  in  which 
the  drains  in  Question  were  house  drains  made 
for  taking  f <Boal  matter  from  the  house  into  the 
sewer,  and  in  which  it  had  been  held  that 
the  drains  were  not  made  for  the  owners' 
own  profit  within  the  exception  in  sect  13. 
He  then  goes  on  thus  :  "  None  of  those  cases  at 
all  touch,  as  it  appears  to  me,  the  case  now  before 
me.    This  is  not  a  case  where  a  landowner  has 

Eut  in  sewers  merely  for  the  purpose  of  draining 
is  own  houses,  loolung  to  be  compensated  for  his 
expenditure  in  the  advantages  that  may  accrue  to 
his  houses  by  having  a  proper  system  of  drainage. 
This  is  a  case  where  uie  defendant  has  laid  out 
money  for  the  purpose  of  making  sewers,  intend- 
ing to  be  compensated  and  paid  directly  for  his 
expenditure  on  the  sewers  by  receiving  payments 
from  all  persons,  whether  thev  are  his  tenants  or 
not,  who  avail  themselves  of  the  benefit  of  his 
sewers,  and  where  he  has  by  reason  of  his  expen- 
diture received  direct  remxuieration  for  the  expen- 
diture in  the  way  I  have  indicated."  Then  the 
learned  judge  goes  on  into  more  detail,  but  what 
I  have  read  shows  that  he  differentiated — and,  in 
my  opinion,  rightly  differentiated — a  sewer  like 
the  present  from  a  house  sewer ;  and  inasmuch  as 
the  maker  of  the  sewer  in  that  case  made  a  profit 
out  of  it  by  allowing  other  persons  to  drain  into 
it»  the  learned  judge  came  to  the  conclusion  that 
the  sewer  was  miule  for  the  owner's  own  profit 
within  the  meaning  of  the  exception  in  sect  13^ 
and  therefore  it  did  not  vest  in  the  local  authority. 
I  now  come  to  the  more  recent  case — decided  by 
my  brother  Stirling  in  1898— of  Croysdale  v.  Sun* 
bury-on-Thames  Urban  District  Council  {uM  sup,), 
which  seems  to  me  to  be  very  apposite  to  the 
present  case.  The  head-note  in  the  Law  Reports 
runs  as  follows .-  "  The  word  *  profit '  in  sect.  13, 
sub-sect.  1,  of  the  Public  Health  Act  1875  is  not 
to  be  restricted  to  a  mere  money  payment. 
Accordingly,  a  sewer  which  is  not  made  for  ordi- 
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nary  drainage  purposes,  but  to  enable  the  land  on 
which  it  is  made  to  be  occupied  more  profitably, 
or  to  avoid  an  expenditure  which  would  otherwise 
have  to  be  incurred  in  order  that  the  occupation 
might  be  equally  beneficial,  is  made  for  the  *  profit ' 
of  the  owner  within  the  meaning  of  the  section, 
and  does  not  vest  in  the  local  authority :  so  held, 
in  the  case  of  a  line  of  pipes  laid  down  by  the 
owner  of  a  field  adjoining  a  highway  from  a  ditch 
bordering  the  highway  to  a  disused  gravel  pit  in 
the  field  for  the  purpose  of  supplying  water  to 
the  cattle  fed  in  the  field."  It  was  held,  followiaflr 
Minekecid  Local  Board  v.  LuttreU  {uhi  sup.)  and 
Ferrand  v.  HaUas  Land  and  Building  Corn/pany 
{libi  8up.),  that  that  was  a  drain  made  for  the 
"  profit  of  its  owner.  After  referring  to  those 
two  cases,  Stirling,  J.  said :  "  When  the  object  of 
makims^  the  sewer  is  not  either  for  sanitary  or  ordi- 
nary drainage  purposes,  but  to  enable  the  land  to 
be  occupied  more  profitably  or  to  avoid  an  expendi- 
ture which  would  otherwise  have  to  be  incurred 
in  order  that  the  occupation  might  be  equally 
beneficial,  it  seems  to  me  that  the  sewer  is  made 
for  the  profit  of  the  occupier."  By  "ordinary 
drainage  purposes  "  I  think  uiat  the  learned  judge 
there  meant  **  ordinary  sewage  drainage  pur- 
poses." Now,  the  facts  of  the  present  case  bring 
it  exactly  within  that  statement  of  my  brother 
Stirling.  On  the  facts  therefore  and  on  the  autho- 
rities 1  am  of  opinion  that  the  Queen's  Bench 
Division  came  to  a  wrong  conclusion  in  the  pre- 
sent case.  I  think  that  this  sough  was  made  for 
the  profit  of  its  owners  within  the  exception 
in  sect.  13,  and  therefore  it  did  not  vest  in  the 
defendants  who  are  the  local  authority.  For 
these  reasons  I  think  that  the  judgment  of 
the  Queen's  Bench  Division  should  be  reversed 
and  the  judgment  of  the  County  Court  judge 
restored. 

Collins,  L.J. — I  am  of  the  same  opioion.  I 
think  that  this  sough  comes  within  the  first  excep- 
tion of  sect.  13  of  the  Public  Health  Act  1875,  as 
being  made  by  a  person  for  his  own  profit.  The 
finding  of  the  County  Court  judge  is  that  "  this 
drain  was  constructed  for  the  more  economically 
and  conveniently  working  the  quarry,  and  so 
that  the  land  might  be  worked  more  profitably." 
That  is  arrived  at  by  showing  that  the  expense  of 
working  the  stone  in  the  quarry  was  ffreatly 
enhanced  by  the  fact  of  its  beine  macfo  wet. 
Hence  the  necessity  which  prompted  the  taking 
of  steps  to  divert  the  water  by  the  sough,  and 
hence  the  damage  which  is  claimed  by  reason  of 
the  incursion  of  the  water  into  the  sough,  which 
water  filters  through  and  wets  the  stone  in  the 
quarry.  So  that  it  is  a  sough  made  for  the  pur- 
poee  of  removing  a  mischief  in  the  quany  w£ich 
rendei-s  its  working  more  expensive,  and  thereby 
it  is  a  sough  made  for  the  purpose  of  securing 

Srofit  and  ^ihanoing  the  value  of  the  quarry  and 
iminishing  the  expense  of  worldng  it.  One  looks 
to  see  wheuier  there  is  anything  in  the  Act  which 
sweeps  into,  or  does  not  except  out  of,  its  ambit  a 
sough  made  under  such  conditions,  and  one  looks 
for  guidance  first  of  all  to  the  definition  of 
"  dnun."  That  word  is  defined  in  the  Act  in  such 
a  way  as  to  show  that  it  is  a  drain  in  the  ordinary 
sense — a  house  drain — a  drain  for  conveying 
foBcal  matter  to  a  cesspool.  The  Act  then  defines 
"  sewer  "  by  saying  that  the  word  includes  sewers 
and  drains  of  every  description,  except  drains  as 
defined  in  the  definition  just  given,  and  it  excepts 


drains  which  are  "  vested  in  or  under  the  control 
of  any  authority  having  the  management  of  roads 
and  not  bein^  a  local  authority  under  this  Act." 
Thus  everythmg  that  could  be  described  aa  a 
drain,  except  those  two  cases,  is  swept  mto  the 
ambit  of  the  Act.  Although  the  Act  is  obviously, 
in  this  part  of  it,  a  sanitary  Act,  and  the  provi. 
sions  as  to  sewers  and  drains  are  described  as 
sanitary  provisions,  theframers  of  the  Act  do  not 
appear  to  have  proceeded  by  the  method  of 
excluding  from  their  definition  everything  that 
can  be  described  as  a  sewer  or  drain  which  was 
not  intended  for  sanitary  purposes.  They  have 
not  done  that,  but  they  arrive  at  the  same 
result  by  other  means.  They  first  of  all  intro- 
duce everything  that  could  be  described  as  a 
drain,  and  then  they  make  a  certain  number  of 
exceptions.  Sect,  lo  provides  that  all  sewers 
shall  vest  in  the  local  authority,  subject  to  three 
exceptions — viz. :  (1)  Sewers  made  by  any  person 
for  his  own  profit  or  by  any  company  for  the 
profit  of  its  shareholders;  (2)  sewers  made  and 
used  for  the  purpose  of  draining,  preserving,  or 
improving  land  under  any  local  or  private  Act  of 
Parliament  or  for  the  purpose  of  irrigating  land ; 
and  (3)  sewers  under  the  authority  of  any  com- 
missioners of  sewers  appointed  by  the  CrowiL 
These  exceptions  show  that  there  had  been  swept 
into  the  ambit  of  the  Act  a  great  many  things 
which  it  is  not  possible  to  describe  as  aanitaiy 
drains,  such  as,  for  instance,  agricultural  drains. 
If  so,  the  question  arises,  how  are  ordinary  agri- 
cultural  dndns,  which  are  not  made  and  used  for 
any  of  the  purposes  named  in  the  second  excep- 
tion, to  be  got  out  of  the  Act  P  It  seems  to  me 
that  it  would  be  contrary  to  common  seose  to 
hold  that  such  drains  were  intended  to  be  kept 
within  the  operation  of  the  Act,  and  if  they  are  to 
be  got  out  oi  the  Act,  I  t^nk  that  the  only  way 
in  which  it  can  be  done  is  by  getting  them  into 
the  first  exception  as  sewers  made  by  a  person 
"  for  his  own  profit."  The  particular  sough  which 
we  are  now  dealing  with  was  certainly  made  for 
the  profit  of  its  owners.  The  only  objection  that 
was  raised  to  this  was  that  it  was  said  that  the 
profit  was  indirect,  and  that  the  same  observation 
would  apply  equally  in  the  case  of  the  benefit  to 
land  which  is  brought  about  by  getting  rid  of 
f  (Bcal  matter.  The  benefit  in  each  case  was  said  to 
be  equally  indirect,  and  it  was  argued  that  the 
"  profit "  mentioned  in  the  first  exception  must  be 
direct  and  not  indirect.  Now,  it  seems  to  me  that 
there  is  a  fallacy  in  tbat  contention.  No  advantage 
can  be  got  out  of  any  sewer  or  drain  or  sough 
that  is  not,  in  a  sense,  indirect ;  that  is  to  say,  the 
making  of  the  drain  is  itself  the  means  whereby 
the  profit  is  obtained.  It  seems  to  me  that  this 
very  fair  distinction  may  be  taken,  and  that  it  is 
a  aistinction  which  wiU  make  the  Act  intel- 
ligible. Where  the  instrument  you  use,  being 
a  drain,  is  primarily  used  for  the  main 
purposes  of  the  Act,  sanitation  and  getting 
rid  of  foBcal  matter,  that  is  within  the  Act, 
although,  indirectly,  it  also  brings  about  a  benefit, 
which  might  be  described  as  a  profit,  to  the 
person  who  uses  it.  But  where  a  drain  is  made 
primarily  for  the  purpose  of  improving  the  land 
of  the  person  who  makes  it,  that  primary  purpose 
may,  I  think,  be  described  as  the  direct  oojeot  of 
making  the  drain,  and  not  as  a  secondary 
incidental  result.  I  think  that  there  may  be  a 
broad  distinction  between  drains  made  for  sani- 
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tary  purposes  and    drains   made   for  tho   mt>re 
beneficial  ocoapaticm  of  land,  and  if  that  qualifi- 
cation is  read  into  the  exception  here,  I  think  it 
may  make  the  vrhole  Act  inteUigible  and  enable 
118  to  take  oat  of  the  Act  what  otherwise  I  think 
would  be  in  it — ^namely,  that  large  class  of  drains 
which   are    made  with  no   sort  of  reference  t* 
eanitary  purposes,  but  are  made  by  the  owner  of 
the  land  for  the  better   enjoyment  of  his  own 
]and.    Now,  if  one  has  got  so  far,  what  difference 
does  it  make  whether  the  enjoyment   and   the 
improTement  and  the  profit  are  obtained  in  actual 
money  by  selling  the  right  to  use  the  drain  or 
by  selling  the  results — what  is  ^t  out  of  the 
drain  ?    It  seema  to  me  that  there  is  no  difference 
in  principle,  but  only  a  different  way  of  getting; 
at  the  profit.    In  fact,  I  do  not  think  there  is  a 
better  illustration  of  what  I  mean  by  the  direct 
and  the  indirect  result  than  the  case  decided  by 
Romer,  L  J. ;  I  mean  the  case  of  MinehecuL  Local 
Board  Y.LuttreU  (ubi  sup.).  There  the  drains  were 
made  by  the  owner  for  the  purpose  of  dealing 
with  fcBoal  matter,  but  they  were  made  for  the 
purpose  of  dealing  with  foeoal  matter  merely  as 
a  part  of  the  machinery  whereby  he   secured  a 
profit  for  himself,  and  though  he  used  the  drains 
as  a  means  whereby  fcecal  matter  should  be  dealt 
with,  the  primary  object  with  which  they  were 
made  was  the  profit  to  be  made  by  selling  the 
right  to  use  them.    That  was  the  direct  object. 
In  dealing  with  sanitary  drainage  in  the  ordinary 
sense,  where  the  object  is  to  get  rid  of  foeoal  matter 
in  accordance  with  the  provisions  of  the  Act  of 
Parliament,  that  is  what  is  regarded  as  the  object, 
from  the  sanitary  point  of  view  of  the  Legislature. 
Where  an  instrument  is  being  used  wliich  may 
inTolve  two  or  three  processes   for  the   direct 
pnrpoee  of  securing  so  much  money,  or  (what  is 
equivalent)  so  much  enhancement  of  the  value  of 
land,  that  is  the  direct  object  in  such  a  case  just 
as    much   as  the  getting   rid  of   sewiAge  is  the 
direct  object  in  the  other    case.     Therefore  it 
seems  to  me  that  this  sough  comes  within  the 
first  exception  in  sect.  13,  and  the  decision  of  the 
court  below  was  wrong.     I  have  the  less  mis- 
giving in  coming  to  that   decision  because  it  is 
quite  obvious  that  if  the  matter  had  been  rew  integra 
the  court  below  would  have  decided  as  this  court 
is  now  doing.      The  learned  judges,  as  is  dear 
from  their  judgments,  only  decided  in  the  way  they 
did  because  they  felt  themselves  constrained  by 
the  authorities  to  do  so.    Darling,  J.  cited  part  of 
the  jndi^ment  of  Smith,  L.J.  in  f errand  v.  HalUu 
Land  and  Building  Company  (ubisup,)  and  added 
"  That  is  mj  difficulty."    With  great  deference  to 
the  learned  judge  I  think  he  has  there  done  what 
is  often  done  inarg^uments  that  axe  based  on  dicta; 
he   has  treated  an  illustration  as  a  definition. 
What  Smith,  L.J.  was  dealing  with  in  the  case 
referred  to  was  obviously  sanitary  draluaffe  in  the 
strict  sense  of  the  term,  because  the  drainage 
which  was  then  in  question  was  drainage  for  the 
purpose   of  getting  rid  of    foecal   matter  from 
houses.    Just  before  the  passage  quoted  by  Dar- 
lingi  J.,  Smith,  L.J.  haa  said  that  it  was  not 
necessary  to  speculate,  and  he  gave  instances  of 
what  he  thought  would  be  the  use  of  a  sough  or 
drain  for  profit  where  persons  collect  the  water 
and  sell  it,  as  is  not  uncommonly  done  in  Lanca- 
shire ;  but  that  expression  of  opinion  was  appli- 
cable only  to  the  case  before  him,  and  he  was  deal- 
ing with  ordinary  sanitary  drainage.    That  case, 


therefore,  is  no  authority  for  holding  that  a  sough 
is  not  made  for  profit  if  made  for  the  purpose  K>r 
which  the  plaintifTs  sough  was  in  fact  made.  The 
same  remarks  are  applicable  to  what  was  said  of 
the  decision  of  Bomer,  L.J.  in  Minehead  Local 
Board  v.  LuttreU  (tibi  sup.),  which  is  also  treated 
as  though  it  were  a  decision  that  a  profitable 
return,  other  than  money,  would  not  be  profit 
within  the  meaning  of  sect.  13.  I  think  that  the 
learned  judge  misread  these  authorities,  and  con- 
ceived them  as  going  much  further  than  they 
really  do,  and  as  therefore  binding  him  to  decide 
as  he  did.  He  says:  "As  it  seems  to  me,  a 
direct  benefit  may  tie  described  as  a  profit,  but  an 
indirect  benefit  cannot."  I  have  alroady  pointed 
out  why  I  think  that  the  benefit  here  is  a  direct 
benefit,  quite  as  much  as  the  benefit  which 
Bomer,  L.J.  decided  to  be  a  profit  in  the  case  I 
have  last  referred  to.  In  Croysdale  y.  SunlnMry-on- 
Thames  Urban  District  Council  (ubi  sup.)  decided 
by  Stirling,  J.,  the  benefit  was,  in  my  judgment^ 
precisely  covered  by  the  same  principle  as  the 
benefit  in  the  present  case.  The  maker  of  the 
drain  contemplated  using  the  water  so  as  to  be  an 
advantage  to  him  after  he  had  brought  it  to  the 
place  where  the  soagh  was  to  bring  it.  That  is 
his  object  in  the  one  case,  but  in  the  case  where 
the  sough  improves  the  value  of  the  land  the 
owner  gets  the  value  of  it  just  as  much  whether 
his  cattle  drink  the  water  from  it  or  whether 
he  has  the  advantage  of  it  by  the  improve- 
ment  and  the  general  appreciation  of  the 
value  of  the  land.  Channell,  J.,  for  whose 
opinion  io  a  matter  of  this  kind  I  have  the  most 
profound  respect,  really  gives  his  judgment  on 
the  same  lines  as  Darling,  J.  He  felt  himself  con- 
strained by  authorities,  none  of  which,  however, 
decided  that  this  would  not  be  a  profit.  There 
are  descriptions  of  some  things  which  would  be  a 
profit  which  may  cover  a  great  many  more  things 
than  those  which  may  be  there  expressed,  but  there 
is  no  decision  which  lays  down  in  anything  like 
plain  term**  that  the  present  case  would  not  be 
one  of  a  sewer  made  by  a  person  for  his  own  profit. 
For  these  reasons  I  am  of  opinion  that  the  appeal 
must  be  allowed. 

BoMBB,    L.J. — ^This   is    an    important    case; 
because,  if  the  judgment  of  the  Divbional  Court 
had  stood,  it  would  have  led  to  most  extraordi- 
nary consequences.    It  would  have  f«>llowed  that 
what  I  may  call  purely  agricultural  drains,  drains 
made  by  a  landowner  solely  for  the  purpose  of 
draining  his  land  or  removing    from  it    super- 
fluous water,  would  be  sewers  within  the  definition 
of  the  Public  Heatth  Act  1875,  with  all  the  conse- 
quences flowing  therefrom.    Amongst  those  con- 
sequences would  be  this :  that  all  the  agricultural 
drains  I  have  referred  to  would  vest  in  the  local 
authority  and  have  to  be  repaired  by  them.    Such 
a  result  could  not,  in  my  opinion,  liave  been  con- 
teoiplated  bv  the  Legislature.    I  am  glad  to  say 
that  when  I  look  at  the  Act,  it  appears  to  me  that 
the  court  is  not  boxmd  to  arrive  at  any  such  result. 
The  reason  why,  to  my  mind,  agricultural  drains 
of  the  class  I  have  mentioned  do  not  fall  within 
the  operation  of  the  Act  is  because  they  are 
sewers  made  by  a  peraon  '*for  bis  own  profit " 
within  the  first  exception  in  sect.  13.    The  drains 
are  made  for  the  more  profitable  use  of  the  land, 
the  draining  of  the  land  being  the  main  or  sole 
object  for  which  they  are  ma&.    If  agricultural 
drains  are  not  within  the  operation  of  this  Act— 
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and  it  is  clear  to  my  mind  that  they  are  not — ^it  is 
equally  clear  that  tae  sough  or  dram  made  by  the 
quarry  owners  in  the  case  now  before  us  is  not 
within  thn  operation  of  the  Act.  The  sough  was 
made  solely  for  the  purpose  of  enabling  the 
quarry  owners  to  work  their  quarry  more  profit- 
ably, to  prevent  superfluous  water  from  draining 
into  the  quarry,  and  to  remove  useless  water,  u. 
anything,  the  present  case  is  rather  stronger  than 
the  case  of  an  agricultural  drain  such  as  I  have 
just  referred  to.  But  the  two  cases  must^  I  think, 
stand  or  fall  together.  To  my  mind,  the  sough  or 
drain  made  by  the  plaintifEs  was  made  by  them 
for  their  own  **  profit"  in  the  sense  iu  which  that 
word  is  used  in  sect.  13.  It  has  been  said  that  to 
decide  in  that  way  would  lead  to  the  exception 
from  the  enactment  in  sect.  13  of  all  sewage 
drains  made  for  more  than  one  house,  though 
such  drains  are  clearly  intended  to  come  within 
the  operation  of  the  Act.  In  my  opinion,  that  is 
not  so.  Sewage  drains  are  constructed  for  sanitary 
purposes.  That  is  their  real  and  primary  object. 
They  are  not  primarily  constructed  for  profit,  or 
for  what  can  reasonably  be  called  "  profit "  within 
the  meaning  of  the  first  exception  iu  sect.  13. 
There  aie  many  obvious  reasons  why  a  local  board 
should  have  control  over  such  sewage  drains,  and 
should  not  have  control  over  ordinary  agricultural 
drains  or  such  a  quarry  drain  as  we  have  now  to 
oonsider.  There  is  a  great  difference  between 
sanitary  drains  and  drains  made  by  private  persons 
for  the  purpose  of  more  profitaoly  using  and 
•enjoying  their  land.  It  is  to  the  interest  of  all 
persons  in  a  district  that  sanitation  should  be 

Sroperly  looked  after;   that  the  health  of  the 
istrict  should  be  primarily  regarded ;  and  there 
is  obviously  a  good  reason  why  all  sanitary  drains 
should  be  vested  in  or  put  under  the  control  of 
the  local  authority.    It  is  to  the  interest  of  all 
the  locality  that  sanitary  drains  should  be  dealt 
with  in  a  special  manner,  whereas  drains  made 
by   a   landowner   for   the   purpose  of  improv- 
ing his  land  and  enabling  tke  land  to  be  more 
profitably  enjoyed  are  of  direct  interest  only 
to  the  landowner,  and  are  matters  with  which  the 
people  in  the  district  are  not  concerned.    It  was 
suggested  that  there  was  a  difficulty  in  our  way 
of  regEu^ing  the  Act  by  reason  of  the  second 
exception  in  sect.  13,  but  to  my  mind  that  provi- 
sion was  inserted  because  where  sewers  have  been 
made  under  a  local  or  private  Act,  it  might  be  a 
matter  of  doubt  whether  they  could  be  said  to 
have  been  made  by  landowners  "  for  their  own 
profit "  in  any  sense  whatever.    There  might  have 
been  a  doubt^  and  for  that  reason  they  are  speci- 
ally mentioned.    The  reason  why,  in  my  opinion, 
agricultural  drains  and  drains  such  as  we  have  in 
the  present  case  are  not  specially  referred  to  is 
because  in  the  contemplation  of  the  Legislature 
they  fall  within  the  first  exception.    I  tmnk  that 
the  definition  ey^en.  by  Stirling,  J.  in  Croysdale 
T.   Swnhufy'On-Thames    Urban    Diitrid    Council 
{vM  sup,)  IS  correct  subject  to  this,  that  I  think 
one  should  omit  the  words  *'  or  ordinary  drainage 
purposes."    Omitting  those  words,  the  proposition 
put  by  him  seems  to  me  to  be  perfectly  sound, 
^d  with  the  alteration  I  have  suggested  would 
run  as  follows :  "  When  the  object  of  making  the 
sewer  is  not  for  sanitary  purposes,  but  is  to  enable 
the  land  to  be  occupied  more  profitably  or  to  avoid 
an  expenditure  which  would  otherwise  have  to  be 
incurred  in  order  that  the  occupation  might  be 


equally  beneficial,  the  sewer  is  made  for  the  profit 
of  the  occupier  within  the  meaning  of  sect.  13, 
sub.  sect.  1.  Lastly  I  would  add  this.  In  the 
present  case  it  was  suggested  that  the  sough 
ought  not  to  be  held  excepted  from  the  operation 
of  the  Act  because  it  has  been  made  by  the  quarry 
owner  to  drain  into  a  public  sewer.  The  answer 
to  that  is  this.  In  the  first  place,  if  the  sough 
were  really  made  by  the  quarry  owners  for  theur 
own  profit,  it  could  not  cease  to  have  been  made 
for  their  own  profit  because  it  drained  into  a 
public  sewer.  It  may  have  been  that  the  quarry 
owners  had  no  authority  to  connect  this  private 
drain  with  the  sewer.  So  far  as  appears  the 
public  sewer  was  not  one  belonging  to  the  defen- 
dant council,  and  certainly  that  was  a  point  the 
consideration  of  which  did  not  arise  in  this  case. 
If  the  facts  were  investigated  it  might  turn  out 
that  this  particular  sough  was  aUowed  to  drain 
into  the  sewer  of  another  district  authority  under 
some  special  arrangement.  I  quite  follow  that 
possibly  there  might  have  been  a  difficulty  in  the 
way  ox  the  plaintiffs  here  if  it  had  turned  out 
that  they  had  drained  into  a  sewer  of  the  local 
authority  and  could  only  have  done  that  by 
acknowledging  that  this  souffh  was  a  sewer  within 
the  operation  of  the  Act.  That  might  have  been 
a  case  made  against  them,  but  sudi  a  case  does 
not  arise  here  and  need  not  therefore  be  further 
considered.  ^^^^  ^^^^^ 

Solicitors  for  the  plaintiffs,  Bower,  Cotton,  and 
Bower,  for  Longhotham  and  Co.,  Halifax. 

Solicitors  for  the  defendants,  HeUiweU,  JSinrdif, 
and  Everahed,  for  Jubh,  Booth,  and  HeUiww^ 
Halifi 


Tuesday,  Feb.  27, 1900. 
(Before  Smith,  Collins,  and  Bomxb,  L  JJ.) 

GbBBNWBLL    and    ANOTHBB  V.    HoWBLL    AND 

ANOTHBB.   (a) 

appbal  fbom   thb  quebn's  bbnch  division. 

Local  government — Action  against  servant  o^ local 
authority  —  Costs  of  defendant — Tamatum  as 
between  solicitor  ana  client — "  Act  done  in  pur- 
suance of  public  duty  or  authority  " — Bight  cf 
way — Action  of  trespass-' Local  (Tovemmeni 
Act  1894  (56  A  57  Vict.  c.  73),  «.  26— PwWic 
AuthonHes  Protection  Act  1893  (56  A  57  Viet, 
c.  61),  s.  1. 

The  protection  afforded  by  the  Piiblic  Atdhoriti^ 
Protection  Act  1893  extends  as  much  to  indi- 
viduals  acting  under  the  direction  of  public 
authorities  as  to  thepuhlic  authorities  themselves. 

Therefore,  where  a  public  authority  under  a  statu^ 
tory  duty  to  protect  public  rights  of  way  directed 
a  servant  to  make  use  of  an  alleged  public  right 
of  way  for  the  purpose  of  having  the  question  as 
to  the  existence  of  the  right  of  way  legally 
decided,  and  the  landowner  brouaht  an  action  of 
trespass  against  the  servant  in  which  the  servant 
obtained  judgment  : 

Held,  that  under  sect.  1  (b)  of  the  Act  the  judg- 
ment carried  costs  to  be  taaied  as  between  solieitor 
and  client. 

This  was  an  appeal  from  an  order  of  Brace,  J.  st 
the  trial  of  the  action  without  a  jury,  after  judg- 
ment had  been  given  for  the  defendants  with  costs, 

(a)  Beported  by  E.  Manlbt  Smith,  Eaq.,  BwriBter-at-lA'' 
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whereby  he  ordered  that  the  costs  should  be  taxed 
as  between  solicitor  asd  client. 

The  plaintiffs  owned  some  land  at  Grodstone  in 
the  county  of  Surrey,  across  which  a  public  right 
of  way  was  alleged  to  exist. 

The  defendants  were  the  surveyor  and  deputy 
clerk  of  the  Surrey  County  Gouncol. 

The  defendants  navin^  driren  along  the  alleged 
riisht  of  way  in  assertion  of  the  rights  of  the 
public,  the  plaintiffs  commenced  the  present 
action  for  trespass  and  for  a  declaration  that 
there  was  no  public  right  of  way. 

^By  the  Local  Grovemment  Act  1894  (56  &  57 
If  ict.  c.  73)  it  is  provided  .* 

Sect  26  (1).  It  shall  be  the  duly  of  every  district 
ocnmoil  to  protect  all  pablio  nights  of  way,  and  to  pre- 
▼eat  as  far  as  poaaible  the  stopping  or  obstraotion  of 
any  such  right  of  way  .  .  .  where  the  stoppage  or 
obstraotion  thereof  wonld,  in  their  opinion,  be  prejndioial 
to  the  interests  of  their  district.  ...  (3)  A  district 
connoQ  may,  for  the  purpose  of  carrying  into  effect  this 
aeotion,  institnte  or  defend  any  legs!  proceedings  and 
generally  take  snch  steps  as  they  deem  expedient.  (4) 
Where  a  parish  council  have  represented  to  the  district 
oonneil  that  any  public  right  of  way  within  the  district 
or  an  adjoining  district  in  the  county  or  counties  in 
which  the  distriet  is  situate  has  been  unlawfully  stopped 
or  obstructed,  or  that  an  unlawful  encroachment  has 
taken  place  on  any  roadside  waste  within  the  district, 
it  shall  be  the  duty  of  the  district  council,  unless  satis- 
fied that  the  allegations  of  such  representation  are 
incorzect,  to  take  proper  proceedings  accordingly ;  and 
if  the  district  council  refuse  or  fail  to  take  any  proceed- 
ings in  oonsequenoe  of  such  representation,  the  parish 
ooimoil  may  petition  the  county  council  within  which  the 
way  or  waste  is  situate,  and  if  that  council  so  resolve 
the  powers  and  duties  of  the  district  council  under  this 
section  shall  be  transferred  to  the  county  oounoil. 

The  plaintiffs  placed  obstructions  across  the 
alleged  public  right  of  way,  but  the  Godstone 
Rnial  District  Oounoil,  in  whose  district  it  lay, 
refused  to  move  in  the  matter. 

Thereupon  the  Surrey  Coimty  Ooxmcil  resolved 
to  take  upon  themselves,  under  sect.  26,  sub-sect. 
(4)  oi  the  Local  Government  Act  1894,  the  powere 
and  duties  of  the  district  council. 

The  plaintiffs'  solicitors  then  wrote  to  the 
county  council  saying  that  the  plaintiffs  had 
removed  the  obstruction,  but  did  not  admit  the 
light  ol  way,  and  would  prosecute  anyone  tres- 
passing  on  the  road.  They  added  that,  in  order 
that  the  question  of  right  might  be  tried  before  a 
competent  tribunal,  their  clients  were  prepared  to 
bring  an  action  of  trespass  in  the  Queen's  Bench 
DivisioQ  against  *iuyone  bo  trespasdng ;  and  they 
further  suggested  that  the  question  of  right  might 
be  conveniently  raised  by  the  county  council 
aathorisiog  their  surveyor  or  some  other  person 
on  their  bdialf  to  commit  a  nominal  trespass,  as 
is  usually  done  in  similar  cases. 

The  county  council,  actdne  in  accordance  with 
this  flug^geation,  authorised  the  defendants  te 
drive  alon^  the  alleged  road,  so  that  an  action  of 
trespass  might  be  brought  against  them  by  the 
plaintiffs. 

At  the  trial  of  the  action  without  a  jury 
Bruce,  J.  held  that  the  existence  of  the  public 
right  of  way  had  been  proved,  and  he  gave  judg- 
ment for  the  defendants  with  costs. 

The  defendants  then  applied  to  the  learned 
judge  for  an  order  that  these  costs  should  be 
taxed  as  between  solicitor  and  client. 


By  the  Fablic  Authorities  Protection  Act  1893 
(56  &  57  Yict.  c.  61)  it  is  provided  as  follows : 

Sect.  1.  YtThere  after  the  commencement  of  this  Act 
any  action,  prosecution,  or  other  proceeding  is  com- 
menced in  the  United  Kingdom  against  any  person  for 
any  act  done  in  pursuance  or  execution  or  intended 
execution  of  any  Act  of  Parliament,  or  of  any  public 
duty  or  authority,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  any  such  act,  duty,  or 
authority,  the  following  provisions  shall  have  effect :  (a) 
The  action,  prosecution,  or  proceeding  shall  not  lie  or  be 
instituted  unless  it  is  commenced  within  six  months 
next  after  the  act,  neglect,  or  default  complained  of 
.  .  .  ;  (6)  wherever  in  any  such  action  a  judgnnent  is 
obtained  by  the  defendant,  it  shall  carry  costs  to  be 
taxed  as  between  solicitor  and  client. 

Bbxtcb,  J. — ^I  think  that  the  defendants  are 
within  the  provisions  of  sect.  1  of  the  Public 
Authorities  Protection  Act  1893,  though  I  have 
oome  to  that  conclusion  with  some  reluctance.  It 
was  the  duty  of  the  county  council  in  the  ciroum- 
stances  to  appoint  persons  to  drive  along  the  road 
for  the  purpose  of  testing  this  right  of  way,  and 
the  defendants  were  the  persons  who  were  directed 
or  ordered  by  the  county  coxmcil  to  test  the  right. 
They  drove  along  the  road  as  the  servants  of  the 
county  council.  Their  act  was  the  act  of  the 
county  council.  Therefore  I  think  that  it  was 
an  act  done  by  the  defendants  in  pureuance  of 
their  public  duty  or  authority,  because  they  were 
acting  in  doing  what  they  did  in  pureuance  of  the 
authority  of  the  county  council.  I  therefore  direct 
that  the  costs  of  the  defendants  shall  be  taxed  aa 
between  solicitor  and  client. 

Fr<>m  this  order  the  plaintiffs  appealed. 

NeviUe,  Q.C.  and  MctcSwinney  for  the  plain- 
tiffs.— The  learned  judge  had  no  jurisdiction  to 
order  the  defendants'  costs  to  be  taxed  as  between 
solicitor  and  client  under  the  Public  Authorities 
Protection  Act  1893.  The  defendants  are  not 
within  sect.  1.  The  county  council  are  not 
parties  to  the  action,  neither  in  their  defence  do 
the  defendants  state  that  they  were  uerely  acting 
as  agents  for  the  county  council.  It  is  merely  an 
ordinary  action  for  trespass  brought  against  two 
individuals.  We  admit  that  the  county  council 
would  be  entitled  to  solicitor  and  client  costs  if 
they  were  parties  to  the  action,  but  it  is  submitted 
that  they  cannot  givn  their  privilege  under  the 
Act  to  these  individuals.  The  dSendants  in 
driving  along  the  road  were  acting  merely  as 
membm  of  the  public.  They  were  asserting  a 
public  right  to  use  the  highway.  They  were  not 
acting  in  pureuance  of  any  Act  of  Parliament  or 
of  an^  public  dutf .  If  they  were  acting  under 
the  directions  of  the  county  council,  their  duty  to 
do  what  thejr  did  was  not  a  public  duty,  but  only 
a  private  du^  which  they  owed  to  the  coun^ 
council  as  being  the  servants  of  the  council,  ft 
is  true  that  the  plaintiffs  knew  that  the  defen- 
dants when  they  went  along  the  road  were  acting 
under  the  direction  of  the  council,  but  the  letter 
which  was  written  to  the  council  b^  the  plaintiffs' 
solicitore  cannot  affect  the  question  now  before 
the  court.  The  question  is  simjply  one  as  to  the 
construction  of  an  Act  of  Parhament.  There  is 
no  question  of  principle  here,  because  even  the 
county  council  would  not  be  entitled  to  solicitor 
and  cHent  costs  if  they  had  sought  to  enforce  the 
public  right  of  way  as  plaintiffs  or  pi'osecutore  in 
any  legal  proceecUng.  The  Act  only  applies  to 
defendants.    It  is  a  mere  accident  tliat  tbe  mode 
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in  which  the  rieht  of  the  public  to  uee  this  road 
was  tested  has  been  an  action  of  trespass  by  the 
landowner.  It  is  of  no  concern  to  the  plaintiffs 
that  the  county  council  were  backiog  up  the  defen- 
dants. If  the  order  of  Bruce,  J.  is  upheld,  a 
county  council  will  be  able  in  such  cases  as  the 

S resent  to  authorise  a  pauper  to  do  what  the 
efendants  did  here.  In  such  a  case  if  the  pauper 
were  to  succeed  he  would  get  solicitor  and  client 
costs,  but  if  the  landowner  were  to  succeed  he 
would  probably  be  unable  to  get  any  costs  out  of 
the  deft-ndant,  nor  could  he  get  costs  out  of  the 
county  council,  who  would  avoid  responsibility 
by  not  being  a  party  to  the  action.  If  sub- 
sect,  (b)  of  sect.  1  of  the  Public  Authorities  Pro- 
tection Act  1893  applies  tu  the  present  case, 
why  should  not  sub-sect,  (a)  also  apply  P  But  it 
cannot  have  been  intended  by  the  Legislature 
that  in  such  a  caee  as  the  present  no  action  of 
trespass  shall  be  brought  alter  the  expiration  of 
six  months  from  the  act  complained  of  merely 
because  the  act  aUegjed  to  be  a  trespass  was 
authorised  by  a  public  authority.  The  "pro- 
ceedings" which  it  is  the  duty  of  a  district 
council  to  take  under  sect.  26,  sub-secte.  3  and  4, 
mean  "legal  proceedings"  ap.d  do  not  include 
sending  a  servant  to  commit  a  trespass. 

*f^Vf  Q-G.  and  George  Humphreye  for  the  defen- 
dants.— ^The  order  of  Bruce,  J.  was  justified 
under  the  Public  Authorities  Protection  Act 
1893.  That  Act  is  a  consolidation  Act,  and 
many  of  the  repealed  Acts  mentioned  in  the 
schedule  expressly  protect  not  only  public  bodies, 
but  also  their  servants  when  actiii^  in  obedience 
to  the  orders  of  the  public  body.  The  Act  of 
1893  was  not  intended  to  cut  down  the  provisions 
of  those  Acts.  The  intent  of  the  Legislature  is 
that  any  person  authorised  to  do  a  thiog  by  a 
public  autnority  acting  in  pursuance  of  its  duties 
IS  to  have  the  benefit  of  the  statute.  It  is  enough 
if  the  defendants  honestly  believed  that  they  were 
properly  authorised  by  the  county  councU  to  do 
what  they  did : 

Chambers  v.  Beid,  13  L.  T.  Bep.  703. 

The  language  of  the  section  is  very  wide;  it 
applies  to  adions  brought  against  any  **  person," 
not  simply  ap^ainst  any  "public  authority,"  for 
any  act  done  in  pursuance  or  intended  execution 
of  any  public  duty  or  authority.  Here  it  was  the 
duty  ol  the  oountT  council  under  the  Local 
Government  Act  1894  to  do  something  to  pre- 
serve the  public  rights.  Being  a  corporate  body 
they  had  to  act  By  means  of  an  agent.  If  the 
plaintiffs  had  kept  a  physical  obstruction  across 
the  road  the  comity  council  could  not  have 
removed  it  except  by  means  of  authorised  agents. 
In  the  present  case  the  physical  obstruction  had 
been  removed  by  the  plaintiffs  themselves,  and 
instead  of  it  they  had  put  a  moral  obstruction, 
a  threat  to  take  proceedings  against  anyone 
claiming  a  right  to  use  the  road.  [They  were 
stopped.] 

NeviUe,  Q.O.  in  reply. 

Smith,  L.J. — This  is  an  appeal  from  an  order 
made  by  my  brother  Bruce,  after  giving  judg- 
ment in  the  action,  in  which  he  decided  that  the 
defendants  were  entitled  to  have  their  costs  taxed 
as  between  solicitor  and  client  under  sect.  1  of 
the  Public  Authorities  Protection  Act  1893.  Tho 
way  in  which  the  question  arose  is  as  follows : 


The  two  plaintiffs  are  owners  of  an  estate  in 
Surrey,  across  which  was  said  to  be  a  public  right 
of  way.  For  a  long  time  there  had  been  great 
disputes  as  to  whether  this  public  right  of  way 
existed  or  not,  and  prosecutions  had  been 
threatened  by  the  plaintiffs.  At  last,  in  order 
that  the  disputes  might  be  terminated,  it  was 
proposed  that  to  raise  the  question  properly  the 
county  council  should  send  someone  to  drive 
along  the  alleged  rip^ht  of  way,  and  that  the 
plaintiffs  sho^d  bring  an  action  of  trespass 
against  him.  The  county  council  accordingly  sent 
the  two  defendants,  the  county  surveyor  and  the 
deputy  clerk  of  the  council,  on  a  certain  d&j  to 
drive  along  the  road  for  the  purpose  of  raising 
the  question.  If  it  has  anything  to  do  with  the 
question,  I  may  add  that  it  was  done  with  the 
knowledge  of  the  plaintiffs.  That  is  the  trespaM 
that  is  complained  of  in  the  present  action.  At 
the  trial  of  the  action  without  a  jury  my  brother 
Bruce  held  that  the  action  was  unfounded,  and 
he  gave  judgment  for  the  defendants  with  costs. 
Thereupon  tne  d^en  lants  asked  for  and  obcained 
an  order  that,  by  virt  le  of  tne  Public  Aatnonties 
Protection  Act  1893,  ^ney  were  entitled  to  have 
these  costs  taxed  as  between  soUoitor  and  client 
The  question  is,  whether  the  defendants  are  within 
sect.  1  of  the  Act.  That  section  provides  that 
where  any  action,  prosecution,  or  other  proceed- 
ing is  commenced  in  the  United  Kingdom  against 
"  any  person,"  not  against  "  any  public  authority," 
for  any  act  done  in  pursuance  or  execution  or 
intended  execution  of  any  Act  of  Parliament 
or  of  any  public  duty  or  authority,  or  in  respect 
of  any  alleged  neglect  or  default  in  the  execution 
of  any  sucn  act,  duty,  or  authority,  certain  pro- 
visions shall  have  effect.  The  first  of  these  pro- 
visions is  that  the  action  or  proceeding  shall 
not  lie  or  be  instituted  unless  it  is  commenced 
within  six  months  next  after  the  act  or  de&nlfe 
complained  of.  In  my  opinion,  if  the  present 
action  had  been  commenced  more  than  six 
months  after  the  alleged  trespass,  the  defendants 
would  have  certainly  oeen  entitled  to  raise  that 
point  as  a  defence  under  this  Act.  Then  I  come 
to  the  second  provision  that,  wherever  in  any 
such  action  a  judgment  is  obtained  by  the  aettn- 
dant,  it  shall  carry  costs  to  be  taxed  as  between 
solicitor  and  client.  Now,  were  these  defendants 
acting  in  pursuance  or  execution,  or  intended 
execution,  of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority  P  It  is  absolutely  clear 
that  in  talong  this  drive  for  the  express  purpose 
of  raising  the  question  as  to  the  existence  of  a 
public  right  of  way,  they  were  acting  under  the 
direct  orders  of  the  county  council  It  is  all  veiy 
well  to  say  that  the  county  council  might  have 
raised  the  question  in  some  other  way.  The 
question  is,  whether  the  defendants  did  not  act  in 
the  way  they  did  under  the  express  orders  end 
authority  of  the  county  council,  and  the  evidence 
is  all  one  way  that  they  did.  Then  was  what  th^ 
did  done  in  pursuance  or  execution,  or  intended 
execution,  of  any  Act  of  Parliament  P  That  brings 
me  to  the  Local  Government  Act  1894.  Sect  SS 
enacts  that  it  is  the  duty  of  every  district  council 
to  protect  public  rights  of  way,  and  prevent  as 
far  as  possible  the  stopping  or  obstruction  of  any 
such  right  of  way.  I  think  that  provisioa  is 
applicame  to  a  case  where  a  person  tries  by 
threats  of  legal  proceedings  to  prevent  the  public 
from  using  a  public  right  of  way  as  well  as  to  a 
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•case  where  a  pbysioal  obstrnotion  is  pnt  across 
fhe  way.  Then  under  sub-sect.  3  it  is  in  the 
power  of  the  district  council,  for  the  purpose  of 
•carrying  the  section  into  effect,  to  '*  institute 
or  defend  **  any  lesal  proceedinffs.  Acting  under 
another  part  of  tne  section,  tibe  county  council 
in  the  present  case  had  undertaken  the  duties  of 
the  district  council.  I  think  that  the  case  comes 
within  sect.  1  of  the  Public  Authorities  Protec- 
tion Act  1893,  and  that  the  appeal  must  be  ^s- 
missed  with  costs.  Something  was  said  as  to  the 
Act  beinff  pleaded,  but  the  point  before  us  could 
not  have  been  raised  by  way  of  plea. 

GoiJiiNS,  L.J. — I  am  of  the  same  opinion.  I 
^d  not  at  first  realise  that  the  protection  afforded 
by  the  Public  Authorities  Pn>tection  Act  1893 
•extended  not  only  to  the  principal  persons  but 
also  to  the  individual  subordinates  acting  under 
the  authority  of  such  persons ;  but  I  am  clearly 
of  opinion  now  that  sect.  1  gives  protection  to 
persons  who  carry  out  the  mandates  of  public 
authorities  just  as  much  as  to  the  authorities 
themselves.  Then  the  only  question  is,  was  the 
act  done  b^  the  defendants  done  for  the  purpose 
of  protectmg  public  rights  of  way  witnin  the 
meaning  of  sect.  26  of  the  Local  Government  Act 
1894  P  It  is  dear  from  the  evidence  that  this  was 
so.  In  truth  the  whole  matter  could  not  have 
been  put  better  than  it  was  put  by  Bruce,  J. 

jRoms,  L.J. — ^I  agree,  and  have  nothing  to 

Appeal  dUmUsed, 

Solicitor  for  the  plaintiffs,  Norionf  Bote,  NorUm, 
and  Co, 
SoHcitors  for  the  defendants,  WyaU  and  Co, 


add. 


Tuesday,  March  13, 1900. 

(Before  Smith,  Collinb,  and  Bomsb,  L.J  J.) 

Hickman  v,  Maisbt  and  ANOTHB&.(a) 

JBKghway — Bidhis  of  public — Ordinaryandretuai^ 
able  user — Paeeing  and  repaeting — Ueerofhigh' 
way  for  pwrpoeee  of  ImeinesB. 

The  plaintiff  uxu  poeeessed  of  a  jneee  of  land 
through  which  ran  a  public  hxghwa/u.  Over 
portion  of  this  land,  on  each  eide  of  the  nighway, 
the  plaintiff  had  aranted  to  B,  a  licence  to  emer- 
dee  horses.  The  defendants  owned  a  newspaper, 
in  which  theu  published  the  doings  of  racehorses. 
They  entered  upon  the  highway,  walking  up  and 
down  for  a  considerable  time  within  a  short 
space  to  observe  the  doings  of  B,'s  horses.  There 
was  evidence  thai  such  an  user  of  the  highway 
redated  the  adjoining  land  bovi  to  the  plain' 
and  his  licensee.  The  defendants  justified 
r  acts  as  beina  an  ordinary  aihd  reason* 
able  user  of  the  highway  by  members  of  the 
public, 

mid  (affirmina  the  judgment  of  Day,  J,),  thai  such 
user  was  wMawful  and  that  the  defendants  were 
trespassers. 

Harrison  v.  Duke  of  Rutland  (68  L,  T  Bep.  35 ; 
(1893)  1Q.B,  142)  followed. 

This  was  an  appeal  by  way  of  motion  for  a  new 
trial  from  the  judgment  entered  for  the  plidntiff 
in  an  action  tried  before  Day,  J.  and  a  special  jury 
at  Devizes. 
The  plaintiff  was  the  owner  in  possession  of  a 

(a)  Beportad  by  J.  H.  Williams,  Esq.,  Barriiter-at-Lftw. 
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piece  of  land  on  Wiltshire  Downs,  including  the 
soil  of  a  public  highway  crossing  the  same.  Over 
this  piece  of  land,  on  either  side  of  the  highway, 
the  plaintiff  had  granted  to  one  Bobinson,  an 
owner  of  stables  and  trainer  of  horses,  a  licence 
to  exercise  and  train  racehorses. 

The  defendants  were  described  as  ''racing 
touts  ^'  and  **  tipsters."  The^  owned  a  paper  in 
which  they  published  the  doings  of  racehorses  at 
race  meetings  and  any  other  interesting  informa- 
tion which  tney  oould  gather  with  regard  to  them. 

In  order  to  gain  imormation  witn  regard  to 
Robinson's  horses,  they  made  a  constant  practice 
of  entering  upon  the  highway  mentioned  above, 
walking  up  and  down  thereon  for  the  space  of  an 
hour  and  a  half  within  a  distance  of  fifteen  yards, 
each  carrying  a  pair  of  field  glasses  and  a  note- 
book, and  of  observing  the  doings  of  the  horses 
and  making  notes  thereon.  The  plaintiff  gave 
notice  to  the  defendants  to  discontinue  this 
practice,  but  they  refused  to  comply,  justifying 
their  acts  by  their  alleged  right  as  members  oi 
the  public  to  pass  and  repass  alonff  the  highway, 
and  asserting  a  right  to  continue  the  practice. 

The  plaintiff  then  brought  two  actions  for 
trespass,  one  against  each  defendant,  claiming 
damages  and  an  injunction  to  restrain  a  repetition 
of  these  acts.    The  two  cases  were  tried  together. 

Thtflre  was  evidence  that  the  acts  of  the  defen- 
dants depreciated  the  value  of  the  land  both  to  the 
plaintiff  and  to  his  Uoensee. 

Day,  J.,  in  the  course  of  summing  up  to  the 
jury,  said  :  "  The  simple  question  you  have  to 
determine  is  whether  this  is  a  usual  ordinary 
user  for  the  purpose  of  passing  and  repassing. 
The  question  has  been  put  whether  a  wayfarer 
may  ux>k  at  a  fine  sunset.  Of  course,  you  can 
do  that.  You  must  keep  in  the  public  track,  and 
tiien  you  may  look  on  one  side  or  the  other.  If 
there  is  a  chance  of  seeing  a  fine  sunset  you  would 
look  at  it,  or  may  even  dmay  your  progress.  Yon 
are  not  obliged  to  walk  four  or  five  miles  an  hour. 
You  would  walk  in  the  wav  people  ordinarily  and 
usually  walk.  .  .  .  AU  you  have  to  say  is 
whether  the  plaintiff  has  a  right  to  complain  that 
his  property  which  was  dedicated  to  wayfarers  is 
not  used  by  wayfarers.  People  are  entitied  to 
use  it  as  wayfarers,  and  for  no  other  purpose  of 
any  sort  or  fend.  You  must  say  whether  coming 
there  and  watching  and  standing  about  for  an 
hour  and  a  half  is  using  it  as  a  wayfarer,  or  for  the 
purpose  for  which  it  was  dedicated.  It  was 
dedicated  to  the  public  for  the  purpose  of  using 
it  as  a  way,  and  it  is  not  a  legitimate  purpose  to 
use  it  in  any  other  shape  or  way.  You  are  to  use 
your  judgment  upon  the  question  and  say  whether 
this  highway  was  used  by  the  defendants  legiti- 
mately as  wayfarers.  If  they  onlv  use  it  as  way- 
farers you  will  find  a  verdict  for  them.  If,  on  the 
other  hand,  you  find  that  they  have  exceeded  the 
use  of  the  road  as  a  way  for  wayfarers,  and  have 
used  it  for  the  purpose  of  carrying  on  their  business 
as  racing  touts,  the  verdict  must  go  for  the  pliun- 
tiff.  Use  your  own  judsment  upon  the  matter 
and  give  me  your  verdict/' 

The  jury  found  a  verdict  for  the  plaintiff,  who 
only  asked  for  nominal  damages. 

(Judgment  was  according^  entered  for  Ic. 
damages,  and  the  learned  judge  granted  an 
injunction  restraining  the  defen&nto  from 
repeating  the  aote  complained  of. 

The  def  endante  appealed. 

3  Y 
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Hickman  v.  Mjlibbt  and  another. 
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Dttfce,  Q.C.  and  /.  W,  McCarthy  (T.  jff.  Parr 
with  them)  for  the  appellants.  —  The  learned 
judge  misdirected  the  jury  in  telling  them  that  if 
the  defendants  entered  upon  the  highway  with 
the  object  not  of  passing  and  repassing,  but 
of    exercising    their    business,  they   were    tree- 

Eassers.  If  that  were  the  test  a  carrier  or  a 
awker  would  be  a  trespasser.  The  public  have 
a  right  to  be  upon  the  airway  passing  and  re- 
passing. In  Dovaaton  v.  Fayne  (2  H.  Bl.  527) 
the  pleading  demurred  to  left  it  open  whether  the 
cattle  were  or  were  not  passing  and  repassing,  and 
that  question  is  taken  to  be  the  crucial  test.  See 
also 

Reg,  y.  Pratt,  4  £.  &  B  860 ; 

Rangeley  v.  Midland  Railway  Com/panyy  18  L.  T. 
Bep.  69 ;  L.  Eep.  3  Ch.  306. 

The  right  of  passage  includes  the  right  of  doing 
anything  reasonably  incidental  thereto  {Harrison 
V.  Duke  of  Rutland,  68  L.  T.  Rep.  35 ;  (1893)  1 
Q.  B.  142),  such  as  admiring  the  view,  or  looking 
at  the  horses  of  an  adjoining  owner  or  his  licensee. 
The  motive  of  a  person  exercising  this  right  is 
immaterial.  In  order  to  make  a  person  using  a 
highway  a  trespasser  there  must  be  an  act  of 
trespass  subsequent  to  his  entry  upon  the  high- 
way: 

Shwland  v.  Qovett,  5  B.  &  C.  485. 

The  proper  question  to  be  left  to  the  jury  is 
whether,  oeing  upon  the  highway,  the  defendants 
did  some  act  to  tne  soil  of  the  highway  oontrsinr 
to   the    rights    of    ownership  of    the    plaintiff. 

1  Collins,  L.J. — If  they  stay  upon  the  highway 
onger  than  necessary  for  t^e  bond  fide  exercise  of 
the  right  of  passage  may  not  that  constitute  a 
trespass  making  them  trespassers  ah  initio  1  If 
so,  tlie  question  might  be,  did  they  enter  on  the 
highway  originally  with  the  intent  of  passing  and 
repassing,  or  for  purposes  reasonably  incidental 
thereto,  or  with  another  intent:  Bist  Carpenters 
case,  8  Rep.  146a ;  1  Smith's  Leading  Cases,  127.] 
It  has  never  been  suggested  that  an  obstruction 
to  a  highway  involves  a  right  of  action  in  the 
owner  of  the  soil.  Mere  passmg  and  repassing  is 
not  the  limit  of  the  right  of  the  public : 

Harrison  v.  Duke  of  Rutland  {uhi  aup,). 

Further,  that  case  is  distinguishable  from  this, 
for  there  was  there  a  malicious  interference  with 
the  profits  of  the  defendant's  land.  [Rombb,  L. J. 
— ^There  was  no  property  in  the  srouse  in  Beq,  v. 
Pratt  {ubi  sup,).  The  gist  of  uiat  case  and  of 
Harrison  v.  Ihike  of  Rutland  {ubi  sup,)  must  be 
the  wrongful  user  of  the  land  of  the  owner.]  If 
the  soil  of  the  highway  were  not  vested  in  the 
plaintiff  he  could  not  oomplain  that  the  doings  of 
norses  on  his  land  were  observed  from  the  land  of 
another.  His  remedy  is  to  erect  a  hoarding. 
He  has  the  same  remedy  in  his  hands  if  he  wishes 
to  keep  his  adjoining  land  private  from  those  who 
lawfully  use  a  highway  the  soil  of  which  is  in  him. 

Foote,  Q.C.  and  Radeliffe  for  the  respondent 
irere  not  called  upon. 

Smith,  L.  J. — ^This  action  was  brought  by  the 
plaintiff,  the  occupier  of  a  piece  of  land  on  Wilt- 
shire Downs,  used  by  his  licensee  for  the  purpose 
of  training  horses.  Through  this  piece  of  land 
runs  a  public  highway,  the  soil  of  which  is  admit- 
tedly in  possession  of  the  plaintiff.  The  defen- 
dants are  by  occupation  racing  touts.  They  had 
for  a  considerable  period  of  time,  in  spite  of  notice 


given  to  the  contrary,  been  in  the  habit  of  using 
this  highway  for  the  purposes  of  their  occupation 
—that  is,  for  watching  the  private  trials  of  horses 
on    the    downs.    Having    procured    information 
about  the  horses  in  this  way  they  published  it  in 
a  newspaper,  thereby  depreciating  the  land  both 
for  the  plaintiff  and  the  trainer.    The  defendants 
insist  that  this  is  a  lawful  user  of  the  highway, 
and  therefore  the  plaintiff  brings    this    acti<Hi 
alleging  that  the  defendants  broke  and  entered 
his  dose.    The  defendants  admit  that  they  were 
there    upon    the    land,  but  justify  the  alleged 
trespass  on  the  ground  that  the  locus  in  quo  ia  a 
highway,  and  that  they  were  using  it  as  such. 
The  question  therefore  is,  were  the  defendants, 
when  doing  the  acts  complained  of,  using  the 
highway  as  a  highway  for  the  purpose  for  which 
it  was   dedicated — ^tliat  is,  for  the  puipose  of 
passing  and  repassing?    Unless  the  deiendants 
show  mat  their  user  of  the  highway  was  lawful, 
they  must  fail  in  the  action.    What  they  did  was 
this :  They  walked  backwards  and  forwards  within 
a  distance  of  fifteen  yards  alon^  the  highway, 
notebooks  in  hand,  ODserving  with   field-glasses 
the  trials  of  the  horses.    It  is  said  that  this  is 
using  the  highway  for  the  purpose  of  passing  and 
repassing,  and  that  the  defendants  in  doing  what 
they  did  committed  no  act  of  trespass.    Now,  the 
use  for  which  a  highway  is  delicated  to  the  public 
is  prima  facie  that  the  public  may  pass  and  repass 
along  it  —  Dovaston  v.  Payne — subject,  I  agree^ 
to  what  fell  from  the  late  Master  of  the  RoUs  in 
Harrison  v.  Duke  of  Rutland^  which  somewhat 
extended  the  older  law.  "  Highways  are  no  doabf. 
said  the  Master  of  the  RoUs,  *'  dedicated  prima, 
facie  for  the  purpose  of  passage ;  but  things  are 
done  upon  them  by  everybody  which  are  recog- 
nised as  being  rightly  done,  and  as  oonstituting  a 
reasonable  and  usual  mode  of  using  a  highway  as 
such.    If  a  person  on  a  highway  does  not  trans- 
gress such  reasonable  and  usual  mode  of  using  it, 
I  do  net  think  that  he  will  be  a  trespasser."    It 
follows  that,  if  he  does  transgress  such  reasonable 
and  usual  mode  of  using  it,  he  will  be  a  trespasser. 
I  think  the  law  has  been  most  reasonably  extended 
to  that  point.    Many  oases  may  be  put,  some 
within  and  some  without  the  scope  of  this  reason- 
able and  ordinary  user ;  but  of  the  oontinued  acts 
of  these  two  touts  using  the  highway  not  as  a 
highway  but  as  a  means  of  carrying  on  their  oooq- 
pation  to  the  detriuient  of  the  owner  of  the  soil 
to  say  that  they    constitute   an   ordinary  and 
reasonable  user  is  absurd.    I  think  the  case  of 
Harrison  v.  Duke  of  Rutland  covers  this  case,  and 
is  indistinguishable  from  it.    It  is  said  that  there 
was  a  misdirection  by  the  learned  jud^.    I  do 
not  agree.    In  my  opinion,  the  summing-up  of 
my  brother  Day  was  quite  sufficient.    I  may  add 
that  I  do  not  assent  to  the  argument  of  ooonsel 
for  the  appellants,  that  the  purpose  for  which  they 
entered  upon  the  highway  is  not  to  be  taken  into 
account.    In   truth   it   is   all    important    The 
purpose   for    which   the    defendants  came   was 
touting,    and    their    acts    were    detrimental  to 
the  p&ontiff's  property.     This  appeal  most  he 
dismissed. 

Collins,  L.J. — ^I  am  of  the  same  opinion.  It 
is  not  easy  to  give  an  exact  direction  where  to 
draw  the  line  oetween  user  of  a  highway  as  a 
highway  and  user  beyond  the  rights  conferred  by 
dedication.  But,  as  often  happens,  it  is  no^ 
difficult  to  put  cases  well  on  one  side  or  the  other 
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of  the  line.  The  user  preyed  in  this  case  is  well 
outside  the  line  which  limits  the  reasonable  and 
legitimate  user  of  the  highway  as  a  highway.  It 
is  contended  for  the  appellants  that  when  a 
person  enters  under  colour  of  a  public  ri^ht,  if 
his  entry  in  exercise  of  that  right  is  questioned, 
some  trespass  must  be  found  enabling  the  court 
to  form  the  opinion  that  the  original  entry  was  a 
trespass.  Accepting  that  stancbird,  there  is  evi- 
dence of  a  trespass  here,  for  the  question  in  the 
last  resort  is  whether  what  was  done  was  a 
reasonable  user  of  the  highway  as  a  highway. 
Primarily  a  highway  is  dedicated  for  the  purpose 
of  passing  and  repassing,  but  in  modern  times  a 
legitimate  extension  has  been  given  to  the 
meaning  of  the  words,  always  keeping  in  view 
that  anything  substantially  beyond  user  for  the 
purposes  of  passage  is  a  trespass.  Cattle  passing 
alon^  a  hignway  and  grazine  as  they  go  might 
possibly  not  be  trespassing.  I  only  give  this  as 
an  instance  of  the  principle  that  the  right  of 
passing  and  repassing  is  open  to  all  legritimate 
extensions  by  which  from  time  to  time,  as  the 
ideas  of  people  in  crowded  districts  become 
modified,  tne  user  by  the  public  of  highwaj^  may 
become  enlarged  in  a  way  not  in  conmct  with  the 
paramount  object  of  passing  and  repassing. 
That  is  what  is  meant  by  Lord  Esher,  M.K.  when 
he  says,  in  HarrUon  v.  Duhe  of  Rutland,  com- 
mentmg  on  the  language  of  Erie,  J.  and 
Oiompton,  J.  in  Beg,  v.  PrcUt,  "Construed  too 
strict^  it  might  imply  that  the  public  could  do 
absolutely  nothing  but  pass  or  repass  on  the 
highway,  and  that  to  do  anything  else  whatever 
upon  it  would  be  a  trespass.  I  do  not  think  that  is 
so.  Highways  are  no  doubt  dedicated  primd  facie 
for  the  puipose  of  passage ;  but  things  are  done 
upon  them  by  everybody  which  are  recognised  as 
being  rightly  done,  and  as  constituting  a  reasonable 
and  usual  mode  of  using  a  highway  as  such.  If 
a  person  on  a  highway  does  not  transgress  such 
reasonable  and  usual  mode  of  using  it,  I  do  not 
think  that  he  will  be  a  trespasser."  It  is  argued 
that  we  cannot  inquire  into  the  motive  with 
which  the  defendants  entered.  If  they  are 
there,  and  the  locus  in  quo  is  a  public  high- 
way, it  is  said  that  that  is  enough  to  justify  them. 
Such  an  argument  is  in  conflict  with  all  the  old 
authorities.  According  to  Lord  Coke  in  the  Six 
Carpewten  case,  when  a  person  is  abusing  an 
entiy,  authority,  or  licence  given  by  law,  the  test 
by  which  it  is  ascertained  whether  he  is  or  is  not 
a  trespasser  ab  initio  is  **  quo  animo,  or  to  what 
intenC  he  entered."  Mr.  Duke  contended  that 
there  was  no  trespass  here,  and  cited  the  case  of 
Shorland  v.  OoveU,  But  that  case  does  not  sup- 
port his  contention.  The  point  in  that  case  was 
ar^ed  on  a  demurrer  to  a  replication.  The 
action  was  for  trespass ;  the  defendant  justified 
his  entry  under  a  writ  of  fieri  facias ;  the  plaintiff 
replied  that  the  defendant  had  demanded  and 
received  3Z.  lOs.  more  than  he  was  entitled  to.  It 
was  held  that  the  demand  and  aooeptanoe  of  more 
than  was  due  did  not  constitute  a  trespass.  But 
Holroyd,  J.  savs :  "  This  replication  does  not  show 
that  the  defendant  held  the  goods  longer  than  he 
was  entitled  so  to  do  '* ;  implying  that  if  the 
pleacUng  had  contained  such  an  allegation  it 
would  not  have  been  demurrable.  In  the  case 
before  us  there  is  an  illegitimate  user  of  the  high- 
way for  purposes  disconnected  with  the  right  of 
passing  and  repassing.      We  may  therefore  look 


to  see,  quo  animo,  or  to  what  intent  the  defen- 
dants entered,  and,  looking  at  the  facts,  it  is 
clear  that  they  entered  for  the  purposes  of  their 
business  as  touts  and  not  for  any  legitimate  user 
of  the  highway  as  such.  I  agree  that  the  appeal 
fails. 

BoMEK,  L.J. — I  agree.  This  case  cannot  be 
distinguished  from  Harrison  v.  Duke  of  BtUland, 
Here,  as  in  that  case,  there  was  an  interference 
with  the  plaintiff.  He  was  entitled  to  the  use  of 
his  land  as  a  training  and  trial  ground.  This 
practice  which  the  dSendants  carried  on  inter- 
fered with  the  right  which  the  plaintiff  had  of 
dealing  with  his  adjoining  land.  I  agree  that  if 
the  ddendants  had  done  this  on  land  not  vested 
in  the  plaintiff,  the  latter  would  have  had  no  legal 
right  to  complain ;  but  as  it  is  the  plaintiff  may 
ask  for  what  purpose  they  entered  on  the  soil  of 
the  highway,  whether  to  pass  and  re-pass  or  to 
interfere  with  him  in  the  exercise  of  his  legal 
rights  as  owner.  The  defendants  clearly  came  for 
the  latter  purpose,  not  to  use  the  highway  as  a 
highway,  but  to  do  acts  which  amounted  to  an 
interference  with  the  plaintiff's  user  of  his 
ad^'oining  land  for  reasonable  purposes.  Thus, 
this  case  comes  exactly  within  the  decision  of 
Harrison  v.  Duhe  of  Rutland,  The  essence  of 
that  case  is  to  be  found  in  the  words  of  Lord 
Esher :  "  The  plaintiff  in  this  case,  it  should  be 
observed,  was  doing  that  which  comes  within 
what  Lord  Campbell,  C.J.  said  in  Beg,  v.  PraU-^ 
he  was  using  this  pa^  of  the  highway  solely  for 
the  purpose  of  interfering  with  the  rights  which 
the  owner  of  the  land  was  exercising  on  another 
part  of  his  land."  The  judgment  of  Lopes,  L.J. 
is  to  the  same  effect.  "  The  plaintiff,"  said  the 
Lord  Justice,  "  was  using  the  soil  of  the  highway 
not  for  the  purpose  of  passing  and  repassing,  but 
for  the  purpose  of  intenering  with  the  exercise  of 
a  l^g^al  right  bv  the  defendant."  I  cannot  see 
any  distinction  between  that  case  and  the  present. 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Prior,  Chureh,  and 
Adams,  agents  for  A.  Mhrnest  Withy,  Swindon. 

SolicitOTs  for  the  respondent,  Ooodale  and 
Hohson,  agents  for  Butteruforth,  Bose,  and 
dforrison,  Swindon. 


Saturday,  March  17, 1900. 

(Before  Smith  and  Bombb,  L.JJ.) 

Knowlbs  and  Son  Limitbd  v,  Bolton 

CO&POBATION.  (a) 
JLPPBAL  FBOM  THB  QUBEN'S  BBNCH  DITIBION. 

Arbitration — ArbitraHon  under  Public  Health  Act 
1S7^— 'Enlarging  time  for  making  award — 
Limit  of  time  fixed  by  the  statute-^Pou>er  of 
court  to  enlarge  beyond  that  time^^Public  Health 
Act  1875  (d8Ad9  Vict,  c,  55),  s,  180  (9). 

The  court  or  a  judge  has  power  to  enlarge  the 
time  for  making  an  award  in  an  arbitration 
under  sect,  180  of  the  Public  Health  Act  1875 
beyond  the  tim^e  limited  by  sub-sect,  9  of  sect.  180. 

This  was  an  appeal  by  the  plaintiffs  from  an 
order  of  Kennedy,  J.  at  chambers,  refusing  to 
enlarge  the  time  for  making  an  award. 

The  defendants,   in  exercise  of  their   powers 
under  the  Public  Health  Act  1875,  constructed  a 

(a>  Eeportad  by  J.  H.  WiLLiAXfi,  Btq.,  BarriBter-Al-Law. 
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aewer  throtigli  the  land  of  the  plaintiffs,  and  the 
plaintiffs  claimed  compensation. 

A  dispute  having  arisen  between  the  parties  as 
to  the  claim  for  compensation,  the  matter  was 
referred  to  arbitration  under  the  Pablic  Health 
Act  1875. 

The  PubUc  Health  Act  1875  (38  &  39  Vict.  c.  55) 
provides : 

Sect.  308.  Where  any  penon  aoBtains  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  this  Act, 
in  relation  to  any  matter  as  to  which  he  is  not  himself 
in  defaolt,  fnll  compensation  shall  be  made  to  snoh 
person  by  the  local  authority  exercising  aach  powers ; 
and  any  dispute  as  to  the  fact  of  damage  or  amount  of 
compensation  shall  be  settled  by  arbitration  in  manner 
provided  by  this  Act,  or  if  the  compensation  claimed 
does  not  exceed  the  sum  of  twenty  pounds,  the  same 
may  at  the  option  of  either  party  be  ascertained  by  and 
recovered  before  a  court  of  summary  jurisdiction. 

Sect.  180.  With  respect  to  arbitrations  under  this 
Act,  the  following  regrulations  shall  be  observed — ^that  is 
to  say :  (8)  If  the  arbitrators  fail  to  make  their  award 
within  twenty-ooe  days  after  the  day  on  which  the  last 
of  them  was  appointed,  or  within  such  extended  time  (if 
any)  as  may  have  been  duly  appointed  by  them  for  that 
purpose,  the  matters  referrod  shall  be  determined  by  the 
umpire.  (9)  The  time  for  making  an  award  by  arbi- 
trators under  this  Act  shall  not  in  any  case  be  extended 
beyond  the  period  of  two  months  from  the  date  of  the 
iubmission,  and  the  time  for  making  an  award  by  an 
umpire  under  this  Act  shall  not  in  any  case  be  extended 
beyond  the  period  of  two  months  from  the  date  of  the 
reference  of  the  matters  to  him. 

The  Arbitration  Act  1889  (52  &  53  Yict.  c.  49) 
provides : 

Sect.  9.  The  time  for  making  an  award  may  from  time 
to  time  be  enlarged  by  order  of  the  court  or  a  judge, 
whether  the  time  for  making  the  award  has  expired 
Off  not. 

Sect.  24.  This  Act  shall  apply  to  every  arbitratioa 
under  any  Act  passed  before  or  after  the  commencement 
of  this  Act  as  if  the  arbitration  were  pursuant  to  a  sub- 
mission, except  in  so  far  as  this  Act  is  inconsistent  with 
the  Act  regulating  the  arbitration,  or  with  any  rules  or 
procedure  authorised  or  recognised  by  that  Act. 

The  arbitrators  appointed  an  umpire  on  the 
25th  May  1899,  and  on  the  Slst  May  gave  him 
notice  that  they  were  unable  to  a^pree. 

The  umpire  proceeded  with  the  reference,  but 
did  not  make  his  award  until  the  5th  Sept. 
The  award  was  in  i&Yoxir  of  the  plaintiffs  for  40{. 

The  defendants  refused  to  pay  the  amount  of 
the  award  upon  the  ground  that  the  umpire  had 
not  made  his  award  within  two  months  from  the 
date  of  the  reference  to  him,  and  that  the  award 
was  therefore  invalid. 

The  plaintiffs  thereupon  applied  to  the  judge  at 
chambers,  under  sect.  9  of  the  Arbitration  Act 
1889,  for  an  order  enlarging  the  time  for  making 
the  award  until  some  date  after  the  5th  Sept. 
1899. 

Kennedy,  J.,  following  the  decision  in  Mackenzie 
V.  Ascot  Gae  Company  (17  Q.  B.  Div.  114),  held 
that  he  had  no  jurisdiction  to  make  the  order,  and 
refused  the  application. 

The  plaintiffs  appealed. 

Danckwerts,  Q.G.  and  Horridge  for  the  appel- 
lants.— The  case  which  was  followed  by  the 
learned  judge  at  chambers,  Mackenzie  v.  Aecot 
Che  Company  (17  Q.  B.  Div.  114),  was  wrongly 
decided,  and  the  court  or  a  judge  has  power  to 
extend  the  time  for   making    an  award    in    an 


arbitration  under  the  Public  Health  Act  1875 
beyond  the  time  limited  by  sect.  180  (9)  of  that  Act. 
In  Lord  v.  Lee  (L.  Rep.  3  Q.  B.  404)  it  was  held 
that  the  statutory  limit  of  three  months,  fixed  by 
sect.  15  of  the  Common  Law  Procedure  Act  1854 
(17  &  18  Yict.  c.  125)  as  the  time  within  which  an 
award  must  be  made,  could  be  enlarged  by  the 
court  even  after  the  expiration  of  that  period  and 
after  the  award  had  been  made.  That  case  was 
cited  and  followed  in  May  v.  Harcourt  (13  Q.  B. 
Div.  688),  where  it  was  held  that  the  time  fixed 
by  agreement  of  the  parties  for  making  the  award 
could  be  enlarged  by  the  court  even  after  the 
award  had  been  made.  Now,  an  arbitration  under 
the  Public  Health  Act  is  the  same  as  an  arbitra- 
tion under  a  submission  by  consent,  and  the 
court  has  the  same  power  in  the  case  of  the  one 
as  in  the  case  of  the  other  .- 

Kellett  V.  Tranmere  Local  Board,  11  L.  T.  Bep. 

457; 
Hold9worth  v.    Wilson,    8    L.    T.    Bep.    434;   4 

B.  &  S.  1 ; 

Warhurton  v.  Hculingden  LocaX  Boards  48  L.  J.  451^ 

C.  P. 

In  WarbiMrton  v.  Haslingden  Local  Board  (ubi  sup,} 
it  was  held  that  the  reference  to  arbitration  of 
a  question  of  disputed  compensation,  pursuant  to 
sect.  180  of  the  Public  Health  Act  1875,  was  a 
submission  to  arbitration  by  consent  within  the 
meaning  of  the  Common  Law  Prooedore  Act 
1854,  and  that  the  court  had  a  discretionary 
power  under  sect.  8  of  that  Act  "  at  any  time 
to  remit  the  award  back  to  the  reconsideration  of 
the  arbitrator;  and  the  effect  of  that  dedsion 
to  remit  the  award  was  necessarily  to  extend 
the  time  beyond  the  two  months  limited  by  sect 
180  (9)  of  the  Public  Health  Act  1875.  In 
Mackenzie  v.  Ascot  Oas  Compcmy  (17  Q.  B.  Div. 
114),  where  it  was  held  that  the  court  could  not 
enlarge  the  time  for  making  an  award  beyond  the 
two  months  prescribed  by  sect  180  of  the  Public 
Health  Act,  the  previous  case  of  Wa/rbwrUm  v. 
Haslingden  Local  Doard  {yhi  sup.)  was  not  cited 
or  referred  to.  In  Yeadon  Local  Board  v.  Yeadan 
Waterworks  Company  (60  L.  T.  Bep.  550;  41 
Ch.  Div.  52)  it  was  pointed  out  by  Lindley,  LJ. 
that  there  were  conflicting  decisionB  on  this  points 
and  the  question  was  left  undecided.  Theprovi- 
sions  of  sect.  9  of  the  Arbitration  Act  1889  giye 
the  court  or  judge  power  to  enlarge  the  time  in 
all  oases,  even  after  the  time  has  expired,  and 
sect.  24  provides  that  the  Act  shaU  apply  to 
every  arbitration  under  any  Act*  except  so  w  as* 
it  is  inconsistent  therewith.  The  provisions  ol 
sect.  9  of  the  Arbitration  Act  are  not  inconsistent 
with  sect.  180  (9)  of  the  Public  Health  Act,  which 
does  not  in  tenns  refer  at  all  to  the  court  or  judge, 
but  only  to  the  arbitrators  and  umpire. 

Cripps,  Q.C.  and  Buchnaster  for  the  respon- 
dents.— ^The  eontention  of  the  appellants  ia  m 
effect  that,  in  sect.  180  (9)  of  the  Public  Health 
Act  1875,  after  the  words  **  shall  not  in  any  case 
be  extended  "  there  must  be  read  the  words  "  by 
the  arbitrators  or  umpire.*'  There  is  no  good 
g^und  for  reading  any  such  words  into  the  sub- 
section. It  is  conceded  that  the  rules  which  sre 
applicable  to  arbitrations  under  a  submission  by 
consent  and  to  statutory  arbitrations  are  the 
same,  with  the  exception  of  this  statutoiy  pro* 
hibition  a«iinst  extending  the  time  beyond  two 
months.      In    Warhurton    v.    Haslingden  Local 
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Board  (48  L.  J.  451,  C.  P.)  this  point  was  not 
raised  or  decided.  The  decision  in  that  case  was 
that  these  arbitrations  came  nnder  the  Common 
Law  Prooednre  Act  1854  in  the  same  way  as 
other  arbitrations,  and  that  the  court  had  power 
to  remit  the  award,  there  being  no  statntorj  pro- 
hibition to  the  contraiT.  That  is  the  reason  why 
that  case  was  not  cited  in  Mackenzie  v.  Ascot  Gas 
Company  (17  Q.  B.  Div.  114),  which  was  decided 
apon  the  g^und  that  there  was  a  statutory  pro- 
hibition against  enlarging  the  time.  In  the 
latter  case  the  very  point  was  raised  and  decided. 
The  effect  of  the  decision  in  Yeadon  Local  Board 
V.  Yeadon  Waterworks  Company  (60  L.  T.  Rep. 
550;  41  Gh.  Div.  52),  that  the  award  of  the 
umpire  must  be  set  aside  because  it  was  made 
more  than  two  months  after  the  i-eference  to  the 
umpire,  supports  the  case  of  Mackentie  ▼.  Ascot 
Cfas  Company  (uhi  sup.),  for  the  whole  difficulty 
could  have  been  removed  by  an  enlargement  of 
time  if  the  court  had  power  to  grant  it. 

Danckwerts,  Q.G.  was  not  called  upon  to  reply. 

Smith,  L.  J.— This  is  an  appeal  by  the  plaintiffs 
from  an  order  of  Kennedy,  J .  at  cliambers.  The 
learned  judge  refused  to  enlarge  the  time  for 
makinii^  an  award,  following  the  decision  in 
Mackenzie  y.  Ascot  Gas  Company  (17  Q.  B.  Dir. 
114).  The  facts  of  this  case  are  very  short.  The 
defendants  9onstructed  a  sewer  through  the  plain- 
tiffs' land,  and  thereby  did  damage  which  gave 
rise  to  a  claim  for  compensation.  Under  itect.  308 
of  the  Public  Health  Act  1875  the  parties  were 
bound  to  go  to  arbitration  to  assess  the  amount 
of  the  compensation.  Each  party  appointed  an 
arbitrator,  and  these  arbitrators  failed  to  agree. 
On  the  25th  May  1899  the  arbitrators  appointed 
an  umpire,  and  the  matteis  were  referred  to  him 
on  the  31st  May.  The  umpire  proceeded  and 
heard  the  matter,  but  he  did  not  make  his  award 
until  some  time  after  the  expiration  of  two 
months  from  the  time  when  tne  matter  was 
referred  to  him.  His  award  was  in  favour  of  the 
plaintiffs  for  401,  The  defendants  refused  to  nay 
the  amount  of  the  award  upon  the  ground  tnat 
the  award  had  been  made  out  of  time.  The  plain- 
tiffe  proposed  to  take  proceedings  upon  the  award, 
but  the  defendants  alleged  that  they  could  not  do 
so  because  it  was  made  out  of  time.  The  plaintiffs 
then  applied  to  the  judge^at  chambers  for  an  order 
enlarging  the  time  for  making  the  award  until 
some  date  subsequent  to  the  time  when  the  award 
was  made.  Kennedy,  J.  at  chambers  refused  to 
make  an  order,  following  the  decision  in  Mackentne 
T.  Aseoi  Gas  Company  {ubi  sttp.).  The  question  for 
our  decision  is  whether  the  court  or  a  judge  has 
power  to  enlar^  the  time  for  making  an  award, 
m  an  arbitration  under  the  Public  Health  Act 
1875,  beyond  the  time  limited  by  sect.  180  (9)  of 
that  Act.  Apart  from  the  provisions  of  sect.  180  (9) 
there  is  no  doubt  that  the  court  or  a  judge  had 
power  to  enlarge  the  time  for  making  an  award 
even  after  the  time  had  expired:  (2^d  v.  Lee, 
L.  Bep.  3  Q.  B.  404).  In  Warburton  v.  Haslingden 
Local  Board  (48  L.  J.  451,  G.  P.)  it  was  held  that 
the  reference  to  arbitration  of  a  question  of 
disputed  compensation,  pursuant  to  sect.  180  of 
the  Public  Health  Act  1875,  is  a  submission  to 
arbitration  by  consent  within  the  meaning  of  the 
Common  Law  Procedure  Act  1854,  and  that  the 
court  had  a  discretionary  power  at  any  time  to 
remit  the  award  for  the  reconsideration  of  the 


arbitrator.  It  is  contended,  however,  that  sect. 
180  (9)  of  the  PubHc  Health  Act  1875  fetters  the 
power  of  the  court  or  a  judge,  so  that  they 
have  not  the  jurisdiction,  which  they  other- 
wise would  have,  to  enlarge  the  time  for 
making  an  award.  That  contention  is  based 
solely  upon  the  provisions  of  sub- sect.  9  of 
sect.  180.  Now,  the  court  or  a  judge  is  not  in 
any  way  alluded  to  in  that  section ;  the  arbitrators 
and  umpire  are  alone  dealt  with  and  mentioned 
in  sub-sect.  9,  and  it  is  specifically  provided  that 
arbitrators  may  not  extend  the  time  beyond  two 
months,  and  that  an  umpire  may  not  extend  the 
time  beyond  two  months.  Therefore  neither 
arbitrators  nor  an  umpire  can  extend  the  time 
for  making  an  award  beyond  the  time  prescribed; 
What,  then,  is  the  position  of  the  court  or  judge  P 
Before  the  Act  of  1875,  the  court  or  judge  had 
jurisdiction  to  extend  the  time  for  making  an 
award,  and  I  do  not  find  any  prohibition  of  that 
jurisdiction  in  sect.  180.  There  is  no  authority 
which  binds  us  to  hold  that  the  court  or  judge  has 
not  this  jurisdiction.  There  is  one  case  in  favour 
of  the  jurisdiction  and  one  case  against  it.  The 
decision  in  Warburton  v.  Haelingwn  Local  Board 
{tibi  sup,)  is  in  favour  of  the  jurisdiction.  On  the 
other  side  there  is  the  decision  in  Mackenzie  v. 
Ascot  Gas  Company  (ubi  stup,),  in  which  curiously 
enough  the  case  of  Warburton  v.  Haslingden 
Load  Board  {yhi  eup,)  was  not  cited.  In 
Mackenzie  v.  Ascot  Gas  Company  {ubi  sup,) 
Grove  and  Stephen,  J  J.  construed  the  pro- 
visions of  sect.  180  to  mean  that  the  court  or 
judge  has  no  power  to  enlarge  the  time.  In 
Warburton  v.  HMslingden  Local  Board  («di  sup,), 
Denman  and  Lindley,  J  J.  held  that  an  arbitration 
under  sect.  180  was  the  same  as  an  arbitration 
by  consent^  so  that  the  court  had  power  to  remit 
the  award.  I  do  not  SLgree  with  the  decision  in 
the  former  case,  and  I  do  agree  with  the 
decision  in  the  latter  case.  As  to  the  exercise  of 
our  discretion,  I  have  no  doubt  how  it  ought  to 
be  exercised,  and  I  think  that  the  time  ought  to 
be  enlarged.  This  appeal  must,  therefore,  be 
allowed. 

BoMBB,  L.J. — ^I  agree.  The  question  which  we 
have  to  decide  now  comes  for  the  first  time  before 
the  Gourt  of  Appeal.  There  are  two  conflicting 
decisions  upon  the  point  in  the  courts  below: 
Warburton  v.  Haslingden  Local  Board  (48  L.  J. 
451,  G.  P.)  and  Mackenzie  v.  Ascot  Gas  Company 
(17  Q.  B.  114).  In  my  opinion  the  decision  in 
Warburton  v.  Haslingden  Load  Board  (ubi  sup.) 
is  to  be  preferred  to  the  decision  in  Mackenzie  v. 
Ascot  Gas  Company  (ubi  eup,),  and  I  think  that 
the  former  case  was  rightly  decided,  and  upon 
the  following  short  grounds.  I  agree  with 
Smith,  L.J.  that  sect  180  of  the  Public  Health 
Act  1875  does  not  deal  with  the  power  of  the 
court  or  a  judge  to  enlarge  the  time  for  makii^p 
an  award  at  all.  Looking  at  sect.  180,  it  is  signifi- 
cant to  observe  how  the  sub-sections  of  that 
section  are  introduced.  Sect.  180  begins :  **  Wiiii 
respect  to  arbitrations  under  this  Act,  the  fol- 
lowing regulations  shall  be  observed."  Therefore 
all  the  sub-sections  are  "regulations."  Regula- 
tions for  what  P  The^  are  regulations  to  regulate 
the  powers  of  the  arbitrators,  of  the  umpires,  and 
of  the  parties  to  an  arbitration.  There  is  not,  in 
my  opinion,  one  sub-section  which  purports  to 
cut  down  the  power  of  the  court  or  a  judge  at 
all.    Moreover,  sub.  sect.  9,  which  is  said  to  cut 
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down  the  power  of  the  court  or  a  jadge,  follows 
upon  aub^eect.  8,  and  the  connection  of  these  two 
sub-sections  is  pointed  out  in  Yeadon  Local  Board 
V.  Yeadon  Waterworks  Company  (60  L.  T.  Rep.  660 ; 
41  Ch.  Div.  52),  and  the  decision  in  that  case 
supports  our  view.  In  mj  view  the  provisions  of 
suD-sect.  9  are  intended  only  to  cut  down  the 
power  of  arbitrators  or  an  umpire,  and  are  not 
intended  to  interfere  with  the  power  of  the  court 
or  a  judge.  No  doubt  in  the  exercise  of  its  dis- 
cretion the  court  or  a  jud^e  will  bear  in  mind  the 
provisions  of  sub-sect.  9.  In  the  present  case  I  have 
no  doubt  that  it  is  proper  to  exercise  the  discretion 
in  favour  of  enlarging  the  time.  The  learned 
judge  at  chambers  thought  that  he  was  bound  by 
the  decision  in  Mackenzie  v.  Ascot  Cras  Company 
{ubi  sup,),  and  did  not  intend  to  exercise  any 
discretion.  I  agree,  therefore,  that  this  appeal 
ought  to  be  aUowed.  ^^^  ^^^^ 

Solicitors  for  the  appellants,  Bowdiffes,  Bawle, 
and  Co,,  for  FuUagar  and  Htdton,  Bolton. 

Solicitors  for  the  respondents,  HoU,  Beever, 
«nd  Co,,  for  B,  G.  Hinnelt,  Bolton. 


Thwsday,  ^arch  22, 1900. 

(Before  Smith,  Collins,  and  Rombb,  L.JJ.) 

Williams    (app.)   v,   London    and    North- 
western Railway  Company  (resps.).  (a) 

APPEAL  from  the  QUEEN's    BSNOH  DIVISION. 

Local  government —  Bates — Exemption — "  Baihvay 
mMe  under  the  powers  of  any  Act  of  Parliament 
for  public  conveyance  " — Liverpool  Corporation 
Act  1893  (56  &  57  Vicb.  c.  dxxxi,),  s,  36,  9ub^s,  2. 

By  a  local  Act  a  partial  exemption  from  a  local 
rate  was  created  in  favour  of  persons  occupying 
**  land  used  ojs  a  raUway  mMe  under  the  powers 
of  any  Act  of  Parliament  for  public  convey^ 
ance," 

A  railway  company  under  their  statutory  powers 
purchased  a  piece  of  land  in  a  dty  and  suhse- 
quently  erected  thereon  a  goods  station,  consist' 
ing  of  a  large  shed  covering  severed  railway 
lines,  each  line  being  about  40  yards  in  length, 
together  with  accessories  necessary  for  receiving, 
loading,  and  unloading  goods.  These  lines  were 
connected  with  the  company's  railway  system  by 
means  of  a  tramway  laid  wider  a  licevice  (revoC' 
able  on  one  month's  notice)  given  to  the  company 
by  the  dty  corporation  and  a  dock  railway 
which  the  railway  company  had  permission  to 
use.  It  was  solely  by  means  of  this  tramway  and 
dock  railway  that  trains  could  run  from  the 
goods  staiion  on  to  the  company's  railway  system. 
Goods  were  received  by  the  company  from,  the 
public  at  the  goods  station  for  conveyance  over 
their  system^,  and  goods  were  also  delivered  there. 

Held  (reversing  the  decision  of  the  Qusen^s  Bench 
Division),  that  no  part  of  the  goods  station  ca/me 
within  the  meaning  of  the  expression  *'  land  used 
as  a  railway  made  under  the  powers  of  any  Act 
of  Parliament  for  public  conveyance,*' 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Day  and  £awrance,  JJ.) 
upon  a  case  stated  by  a  justice  of  the  peace  in 
and  for  the  city  of  Liverpool. 

At  a  petty  sessions  held  for  the  city  of  Liver- 
pool an  information  was  laid  by  the  appellant*  a 

(a)  Beport«d  by  E.  Manlbt  Smith,  Eiq.,  Barrister-at-Law. 


rate  collector  for  the  corporation  of  Liverpool, 
against  the  London  and  North- Western  Railway 
Company,  charging  that  the  company  had  not» 
for  the  space  of  fourteen  days  aiter  demand  in 
writing  by  him,  paid  the  sum  of  109Z.  19«.  Ad., 
being  the  amount  due  from  them  in  respect  of  a 
certain  rate,  called  the  "  general  rate,"  duly  made 
and  fixed  in  and  for  the  said  city,  and  levied 
upon  the  company  in  respect  of  certain  premises 
in  their  occupation  described  as  "  goods  station 
in  Sefton-street." 

The  information  was  laid  and  the  summons 
issued  under  sect.  29  of  the  Liverpool  Improve- 
ment Act  1858,  which  was  incorporated  with  the 
Liverpool  Corporation  Act  1893  (56  &  57  Vict 
c  clzxzi.). 

In  Feb.  1898  the  ma^yor  and  corporation  of  the 
city  of  Liverpool,  aotmg  under  the  powers  con- 
ferred upon  uiem  by  the  Liverpool  Corporation 
Act  1893,  levied  a  general  rate  upon  the  premises 
in  question  of  which  the  respondent  company 
were  the  owners  and  occupiers. 

The  premises  in  question  were  described  in  the 
rate  as  "  warehouses  and  shed,"  and  were  assessed 
at  their  net  «.TiTiim.1  value.  They  were  known  as 
the  **  Brunswick  Dock  Gk>od8  Station,"  in  the 
city  of  Liverpool  They  consisted  of  a  sub- 
stuitial  erection  comprising  a  covered  shed  open 
at  one  side — ^namely,  the  side  furthest  from  Sefton- 
street  The  elevation  to  Sefton-street  was  very 
substantially  built,  with  large  openings  in  the 
wall,  which  were  used  for  the  purpose  of  admitting 
both  railway  waggons,  carts,  and  lorries.  These 
openings  could  be  closed  when  necessary  by 
sUding  gates.  Inside  the  walls  there  were  a 
number  of  railway  lines,  comprising  sidings,  and 
running  alongside  platforms  which  were  uaed  for 
the  purpose  of  loading  or  unloading  railway 
waggons  with  eoods.  There  were  also  turntables, 
oiunes,  a  weign  bridge,  and  small  offioes.  There 
was  also  in  the  indosure  some  land  upon  which 
nothing  was  erected,  but  which  was  used  for  carts 
and  lorries  for  bringing  goods  to  and  taking  them 
from  the  premises. 

The  premises  were  situated  a  little  over  half  a 
mile  from  the  main  line  of  the  respondent  com- 
pany —  namely,  the  Wapping  Groods  Station. 
They  were,  however,  connected  with  the  main  line 
of  the  company  at  the  Wapping  Goods  Station 
and  with  their  several  goods  stations  along 
the  line  of  docks,  by  permission  having  been 
given  to  Uie  company  by  the  Mersey  Dooks 
and  Harbour  Board  t^o  use  the  board's  dock 
railway,  and  also  by  the  Liverpool  Corpora- 
tion heaving  granted  a  licence  to  the  company  for 
a  tramway  to  be  laid  across  Sefton-street,  and  so 
connecting  the  premises  with  the  dock  railway 
which  ran  at  the  side  of  Sefton-street  opposite  to 
the  premises.  GKxkLs  were  taken  to  the  premises 
and  brought  from  them  to  the  main  line  of  tlia 
company  in  railvray  waggons  drawn  by  loco- 
motives. 

The  area  of  the  premises  was  11,823  square 
yards,  of  which  6400  square  yards  was  oovered  \(f 
a  roof.  The  dock  line  of  rails  along  Sefton-street 
was  constructed  by  the  Mersey  Docks  and 
Harbour  Board  under  sect  72  of  the  Mereey 
Docks  Consolidation  Act  1858,  and  was  sovemea 
by  that  Act.  The  permission  granted  to  the 
company  by  the  corporation  to  lay  rails  across 
Sefton-street  was  granted  under  sect.  100  of  the 
Liverpool    Improvement    and   Waterworks   Act 
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1871.  The  licence  was  grunted  by  deed.  The 
company  agreed  to  pay  the  corporation  21.  12«.  per 
annum  for  the  privileffe.  and  the  licence  was  deter- 
minable by  one  month's  notice  on  either  side. 

All  the  lin«>8  of  rails  on  the  premises  in  ques- 
tion were  used  for  the  conveyance  of  any  goods 
which  the  public  sent  by  rail  to  or  from  the  pre- 
mises in  question  The  premises  were  constructed 
by  the  company  upon  land  acquired  by  them 
under  powers  conferred  upon  them  by  sect.  20  of 
the  London  and  North- Western  Railway  Act 
1896,  which  incorporates  sect.  3  of  the  Railways 
Clauses  Consolidation  Act  1845  (8  &  9  Yict. 
c.  20). 

Sect.  20  of  the  Act  of  1896  provides  (inter  alia) 
as  follows : 

Sabjeot  to  the  proyimonB  of  this  Act  and  in  addition 
to  the  other  lands  which  the  company  are  by  this  Act 
anthorised  to  acquire,  the  company  may  from  time  to 
time  enter  apoUi  take,  nse,  and  appropriate  for  the  pnr- 
poee  of  extending  the  stations,  sidings,  warehonees,  coal 
wharyes,  depots,  and  other  accommodation  of  the  com- 
pany for  mineral  goods  and  cattle  traffic,  and  for  other 
purposes  connected  with  their  nndertaking,  the  lands 
hereinafter  described  and  may  execute  the 

works  and  exenrise  the  powers  hereinafter  mentioned, 
and  so  far  as  such  works  are  shown  upon  the  deposited 
plans  and  sections  in  accordance  with  those  plans  and 
sectione.  [The  lands  thereinafter  described  included 
the  land  on  which  the  Brunswick  Dock  Goods  Station 
bnilt] 


By  the  Liverpool  Corporation  Act  1893  (56  &  57 
Yict.  c.  clxxxi.)  the  corporation  were  autliorised 
by  sects.  34  and  35  to  levy  a  general  rate,  and  it 
was  further  provided  as  follows  : 

Sect.  36.  The  general  rate  shall  be  levied  on  the  net 
annual  value  of  all  property  for  the  time  being  assessed 
to  the  relief  of  the  poor  and  included  in  the  valuation 
lists  of  the  different  parishes  in  the  city  in  force  at  the 
time  of  the  levying  of  the  rate  with  such  additions  as  may 
be  lawfully  made  under  this  Act,  provided  that  .  .  . 
(2)  No  person  occupying  land  used  as  arable,  meadow, 
or  pasture  ground,  or  orchards,  or  allotments  only,  or  as 
woodland,  market  garden,  or  nursery  ground,  or  any 
land  covered  with  water  and  used  only  as  a  dock,  or  a 
oaaal,  or  the  towmg  path  thereof,  or  as  a  railway  made 
under  the  powers  of  any  Act  of  Parliament  for  public 
oonveyanoe  shall  be  rated  in  respect  of  the  same  to  the 
general  rate  in  any  greater  proportion  than  one-fourth 
part  of  the  net  annual  value  thereof. 

By  sect  211,  sub-sect.  1  (6),  of  the  Public  Health 
Act  1875  (88  &  39  Yict.  c  55)  an  exemption 
similar  to  that  created  by  sect.  36,  sub- sect.  2,  of 
the  Liverpool  Corporation  Act  1893  is  created, 
with  regard  to  any  general  district  rate,  in  favour 
of  '*  land  used  as  a  railway  constructed  under  the 
powers  of  any  Act  of  Parliament  for  public  con- 
veyanoe.'' 

The  magistrate  was  of  opinion  that  the  pre- 
mises were  part  of  the  railway  system  of  the 
company,  and  that  SQch  portion  thereof  as  con- 
-sistea  of  railway  lines,  turntables,  sidines,  and 
platforms,  togeuier  with  the  portion  of  tne  roof 
covering  the  same,  came  within  the  terms  of  the 
partial  exemption  contained  in  sect.  36,  sub- 
sect.  2,  of  the  Liverpool  Conporation  Act  1893 
as  "  land  used  as  a  railway  made  under  the  powers 
of  any  Act  of  Parliament  for  public  conveyance," 
and  tnat  the  company  should  oe  rated  in  respect 
of  snch  portions  on  one-fourth  part  of  the  net 
annual  value  thereof,  and  that  as  regards  the 
remainder    of    the    premises    they    should    be 


assessed  on  thts  full  annual  value.  He  therefore 
dismissed  the  summons,  but  stated  a  case  for  the 
opinion  of  the  court. 

The  Queen's  Bench  Division  (Day  and   Law- 
ranee,  JJ.)  affirmed  the  decision  of  the  magistrate. 

The  case  is  reported  ante,  p.  270 ;  80  L.  T.  Rep. 
803 ;  (1899)  2  Q.  B.  197. 
The  appellant  appealed. 

BalfoiMT  Broume,  Q.C.  and  Honoratus  Lloyd  {B.  M, 
Montgomery  with  them)  for  the  appellant. — The 
tramway  laid  down  with  the  permission  of  the 
corporation  is  not  a  railway,  so  that  the  goods 
station  is  unconnected  by  rail  with  the  company's 
railway  system.  The  goods  station  is  nothing 
more  than  a  receiving  house  where  the  company 
receive  and  deliver  goods.  It  is  true  that  the 
comi>any  took  the  land  on  which  the  goods  station 
is  built  under  the  powers  of  an  Act  of  Parliament, 
but  neither  the  station  nor  the  lines  there  laid 
down  were  constructed  under  any  statutory 
powers.  The  lines  in  the  station  cannot  be  said 
to  be  "  a  railway  made  under  the  powers  of  any 
Act  of  Parliament  for  public  conveyance 
within  sect.  36,  sub-sect.  2,  of  the  Liverpool 
Corporation  Act  1893.  The  words  in  that  section 
are  probably  taken  from  the  words  of  sect.  211  of 
the  Public  Health  Act  1875,  which  creates  a 
siaiilar  exemption  in  the  case  of  a  district  rate. 
No  powers  are  p^ven  to  the  company  to  charge 
any  tolls  for  using  the  lines  in  tnis  station,  nor 
have  the  public  any  rights  of  user  over  the  lines. 
Such  powers  were  given  by  the  company's  Act 
under  which  they  took  the  land  for  this  station, 
but  only  with  reference  to  other  lands;  in  the 
section  relating  to  this  piece  of  land,  no  powers 
are  given  except  power  to  take  the  land  com* 
pulsorily.  The  word  "railway"  in  an  Act  of 
Parliament  implies  a  power  to  charge  tolls  for  its 
use  by  the  public  : 

Reg,  V.  Newport  Dock  Company,  6  L.  T.  Bep.  456  { 
sub.  nom.  Newport  Dock  Company  v.  Newport 
Board  of  Health,  2  B  &  S.  708. 

This  goods  station  would  not  in  common  parlance 
be  called  a  railwav,  although  it  may  be  ancillary 
to  the  working  of  the  railway.  That  was  the  test 
put  by  the  Court  of  Queen's  Bench  in  a  case 
which  arose  under  sect.  88  of  the  Public  Health 
Act  1848  (11  &  12  Yict.  c.  63),  which  is  in  terms 
almost  identical  with  that  which  the  court  haa 
now  to  construe : 

South  Wales  RaiXway  Company  v.  Swansea  Local 
Board  of  Health,  4  E.  &  B.  189. 

The  next  case  in  which  this  question  occurred 
was  under  a  local  Act.  But  there  the  hmd  up^m 
which  the  building  stood  was  admitted  by  the 
company  to  be  rateisible  at  the  full  value,  and  the 
only  question  raised  by  them  was  as  to  the  land 
on  wmch  stood  the  actual  running  lines  and  the 
sidings: 

Midland  ItaHway  Company  v.  Council  of  the 
Borough  of  Birmingham,  18  L.  T.  Bep.  404. 

Mellor,  J.  there  said:  "If  the  sidings  are  not 
necessary  for  conducting  tiiie  traffic,  but  are  made 
mainly  for  warehouse  accommodation,  they  are 
rateable  at  their  full  annual  value."  The  next 
case  shows  that  up  to  1897  a  "  railway,"  according 
to  the  decided  cases,  means  the  line  itself  and  the 
land  on  which  it  stood,  together  with  so  much 
land  on  either  side  as  was  necessary  to  support  it, 
and  included  also  such  things  as  sidings  and  turn- 
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tables,  whioh  were  oonsidered  as  part  of  the 
railway: 

London  and  North-Western  Railway  Company  t. 
LlandiLdno  Improvement  Commiuionere,  75  L.  T. 
Rep.  659  ;  (1897)  1  Q.  B.  287. 

That  was  a  deoision  of  the  Queen's  Bench  Divi- 
sion, and  I  should  submit  that  it  went  rather  too 
far  in  including  in  "  railway  '*  the  whole  width  of 
the  platforms  at  a  station.  A  railway  company  can- 
not, oy  providing  attractions  for  customers,  extend 
the  meaning  of  what  is  a  "  railway  "  within  the 
exemptions  of  this  and  similar  Acts  of  Parlia- 
ment. The  present  case  goes  still  further, 
because,  accordinp^  to  the  decision  of  the  court 
below,  "  railway  "  includes  something  half  a  mile 
distant  from  what  is  admittedly  tne  company's 
railway.  A  tramway  has  been  clearly  held  not  to 
be  a  "  railway  " : 

8ioan»ea  Improvemente  and  Tramway  Company  r . 
8ican$ea  Drbon  Sanitary  A%U7M)r%ty,  66  L«  T.  Bep. 
119 ;  (1892)  1  Q.  B.  857. 

They  referred  also  to 

Aaaeaement  Committee  of  Stockport  Union  y.  London 
and  North-Western  Railway  Company ^  78  L.  T. 
Bep.  180. 

C.  A.  BmseU,  Q.O.  and  Ernest  Page,  Q.C.  for 
the  company. — We  submit  that  this  goods  station, 
or  at  least  some  part  of  it,  is  within  the  exemption 
created  by  sect.  36,  sub- sect.  2.  For  the  purpose 
•of  the  case  stated  for  the  opinion  of  the  couit,  it 
is  enough  for  the  company  if  they  can  show 
that  some  part  of  the  stisition  is  a  *'  railway  "  of 
the  kind  named  in  the  Act.  In  the  first  place, 
the  lines  in  the  station  are  a  "railway"  within 
the  common  meaning  given  to  that  word.  They 
-constitute  a  way  made  with  metal  lines  on  which 
trains  can  and  do  run.  The  railway  company 
fises  the  lines  in  exactly  the  same  way  as  they  use 
other  lines  of  their  railway  system,  which  un- 
doubtedly are  a  railway.  It  is  immaterial  to 
consider  now  the  trucks  and  trains  that  run  along 
these  lines  are  worked  when  they  get  outside  the 
station.  We  contend  that  the  Unee  constitute  a 
** railway"  in  the  ordinaiT  acceptation  of  the 
term,  whether  the  access  for  trains  to  it  is  by 
means  of  a  railway,  or  a  tramway,  or  even  by 
Toad,  if  such  an  access  were  possible.  It  would 
be  immaterial,  even  if  there  were  nothing  out- 
side the  station  that  could  be  called  a  railway. 
It  is  true  that  the  company  has  probably  no 
power  to  make  running  charges  in  respect  of 
these  lines,  though  it  has  power  to  make  terminal 
-charges.  As  a  matter  of  lact,  one  rate  is  charged 
by  the  company  to  and  from  the  whole  of  Liver- 
pool, whatever  particular  station  in  Liverpool 
^oods  may  be  sent  to.  It  is  not  necessary  for  our 
Argument  now  that  the  company  should  show 
tiiat  these  lines  constitute  a  railway  of  such  a  kind 
«8  to  be  within  the  jurisdiction  of  the  Railway 
Commissioners.  But»  if  necessary,  we  should 
contend  that  the  Badl?ray  Commissioners  would 
have  jurisdiction.  By  sect.  8  of  the  Be^pilation 
of  Bulwavs  Act  1873  the  word  "  railway  "  includes 
^  station.  This  piece  of  land  with  lines  on  it  is  a 
"railway"  in  the  broad  and  true  sense  of  the 
word.  Then  this  railway  was  made  by  the  com- 
pany as  a  railway  company,  and  was  made  under 
their  statutory  powers  on  land  taken  under  their 
Act  of  1896.  It  is  also  used  "  for  public  convey- 
ance." The  company  hold  themselves  out  to  the 
public  as  common  carriers  to   and   from   this 


station,  and  in  fact  they  are  such  common 
carriers.  It  has  been  found  as  a  fact  in  the  case 
stated  that  the  lines  on  the  premises  in  question 
are  used  for  the  convevance  of  any  goods  whicli 
the  public  send  by  rail  to  or  from  the  station. 
The  station  was  made  to  relieve  Wapping  Station 
from  the  great  pressure  of  traffic  there,  and  it  is 
used  in  exactiy  the  same  way  as  Wapping  Station 
is  used.  Goods  trains  are  made  up  there,  and 
sent  direct  to  any  part  of  England  that  may 
be  necessary,  so  that  when  goods  are  put 
into  trucks  at  the  station  ready  to  start,  tbej 
are  then  in  course  of  conveyance.  Some  pavt 
of  this  station  is  therefore  a  "railway  made 
under  the  powers  of  an  Act  of  Parliament  for 
public  conveyance." 

R.  M,  Montgomery  replied. — It  is  not  enough  to 
say  that  this  is  a  railway ;  that  it  is  made  under  an 
Act  of  Parliament)  and  that  it  is  used  for  public 
conveyance,  and  to  say  that,  therefore,  it  is  within 
the  exemption.  The  words  in  the  exemption  mean 
a  railway  authorised  for  public  conveyance  by  an 
Act  of  Parliament.  But»  on  the  argument  put  for- 
ward on  behalf  of  the  company,  tne  case  is  to  be 
treated  as  if  there  were  no  sort  of  connection 
between  this  station  and  the  company^s  rsilwaj 
system.  If  that  be  so,  how  can  a  few  feet  of  railway 
line  be  said  to  be  used  for  public  conveyance  ? 

Smith,  L. J. — ^When  the  facts  of  this  case  are 
clearly  understood,  I  do  not  think  there  is  much 
difficulty  in  determining  the  matter.  The  ques- 
tion is,  What  is  the  meaning  of  the  expression  "  a 
railway  made  under  the  powers  of  any  Act  at 
Parliament  for  public  conveyance,"  which  oocurs 
in  sect.  36,  sub-sect.  2,  of  the  Liverpool  Corpora- 
tion Act  1893  ?  Before  I  go  f urtiier  into  that 
section,  I  must  state  the  circumstances  out  of 
which  this  question  has  arisen.  The  London  and 
North- Western  Railway  Company  has  a  goods 
station  on  their  railway  system  at  Liverpool, 
called  Wappine  Station,  near  Wapping  Book. 
The  traffic  at  uiat  station  got  crowded,  and  the 
company  was  desirous  of  mding  some  place  in 
the  neighbourhood  to  relieve  tlutt  congestion  of 
traffic.  They  then  bought  a  piece  of  land  about 
half  a  mile  distant,  and,  as  they  had  not  got 
Parliamentary  powers  to  make  a  railway  between 
this  piece  of  land  and  Wapping  Station,  they 
obtained  a  licence  from  the  con>oration  of  Liver- 
pool to  make  a  tramway  from  the  piece  of  land  to 
the  dock  railway  owned  by  the  Mersey  Docks  and 
Harbor.r  Board.  They  also  obtained  pemussion 
from  the  Mersey  Docks  and  Harbour  Board  to 
use  their  dock  railway,  and  so  made  a  connection 
between  Wapping  Station  and  the  piece  of  land 
which  they  bought.  This  was  done  in  1895.  The 
licence  granted  by  the  corporation  for  the  tram- 
way was  determinable  by  them  at  any  time  on 
one  month's  notice.  In  1896  the  London  and 
North- Western  Railway  Act  1896  was  passed  for 
conferring  further  powers  on  the  company. 
Sect.  20  provides  that,  subject  to  the  provuions 
of  the  Act  and  in  addition  to  other  lands  which 
the  company  were  thereby  authorised  to  acquire, 
"  the  company  may  from  time  to  time  enter  upon, 
teke,  use,  and  appropriate  for  the  purpose  of 
extending  the  stetions,  sidings,  warehouses,  ooal 
wharves,  depote,  and  other  acoommodation  of  the 
company  for  mineral  goods  and  cattie  traffic,  and 
for  other  purposes  connected  with  their  under- 
taking, the  lands  hereinafter  described."    Theee 
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lands  indnded  ihe  pieoe  of  laiid  which  is  the 
subjeet  of  the  present  case.  On  the  land  the 
oompanv  built  a  large  shed,  or  goods  station  as  it 
is  called,  where  they  might  receive  and  deliver 
goods.  Inside  the  walls  of  it  they  laid  eight  lines 
of  railway,  each  line  being  about  40  yards  in 
length.  The  only  way  by  -raich  trains  could  get 
to  to  these  eight  lines  was  by  coming  over  the 
dock  railway  and  the  tramway  for  which  the 
corporation  had  given  a  licence  to  the  company. 
Vow,  suppose  that  tramway  had  not  been  in 
vrisrtence,  could  anyone  fairly  call  the  lines  inside 
the  shed  a  railway  P  I  do  not  think  anyone 
ooald  fairly  call  them  a  "  railway,"  and  I  nold 
that  they  were  not  a  "  railway  "  within  the  mean- 
ing of  sect.  36,  sub-sect.  2,  of  the  Liverpool 
Corporation  Act  1893.  But  then  it  was  said 
ti&ere  is  this  tramway  outside  connecting  the 
lines  in  the  shed  with  the  company's  railway 
^■tem.  Now,  a  tramway  in  the  first  place  is  not 
a  railwt^.  That  has  been  decided  in  former 
cases.  The  licence  which  has  been  given  by  the 
oorporation,  and  which  the  corporation  may  deter 
mine  at  a  month's  notice,  will  not  strengthen  the 
company's  position  in  this  matter.  All  the 
arffumente  uiat  have  been  put  before  us  on 
belkalf  of  the  company  depena  on  the  contention 
that  certain  lines  accessory  to  what  is  undoubtedly 
■a  railway  may  be  themselves  called  a  railway. 
But  in  the  present  case  there  is  no  undoubted 
ndlway  to  be  taken  into  consideration.  The 
^omyanv  have  aolj  got  some  pieces  of  rail  inside 
this  Duilding,  and  uiey  contend  that  those  pieces 
«f  rail  are  a  railway.  I  turn  now  to  the  words  of 
sect.  36,  sub-sect.  2.  The  expression  there  used, 
^  a  railway  made  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,*'  is  not  a  new 
one.  Sect  211  of  the  Public  Health  Act  1875, 
which  was  taken  from  sect.  88  of  the  Public 
Health  Act  1848  (11  &  12  Yict.  c.  63),  creates  an 
•exemption  with  regard  to  general  district  rates  in 
favour  of  certain  persons,  amongst  whom  is  named 
**  the  occupier  of  any  land  covered  with  water,  or 
used  only  as  a  canal,  or  towing  path  for  the  same, 
or  as  a  luilw^  constructed  under  the  powers  of 
any  Act  of  Parliament  for  public  conveyance." 
Ko  doubt  the  words  used  in  sect.  36,  sub- sect.  2, 
cf  the  Liverpool  Corporation  Act  1893  were  taken 
horn  sect.  211  of  the  Public  Health  Act  1875.  Is 
it  conceivable  that  in  drafting  the  Act  of  1893  the 
Legislature  intended  tiiat  a  warehouse  or  a  ^ed, 
unconnected  with  any  railway,  should  be  a 
"  railway  "  within  the  meaning  of  the  Act  ?  I 
cannot  put  on  the  words  of  the  Act  the  con- 
struction which  the  company  now  contends  for. 
The  "  ndlway  "  mentioned  in  sect.  36,  sub-sect.  2, 
was  meant  to  be  a  thing  which  would  be  known 
to  aU  the  world  &s  a  railway ;  that  is  to  say,  a  line 
of  rails  connecting  one  place  with  another,  over 
which  passengers  and  goods  travelled,  not  a  mere 
iset  of  sections— disjointed  sections — of  rails  inside 
the  four  walls  of  a  building  and  not  connected  at 
aU  with  any  railway.  With  all  deference  to  the 
decision  of  the  learned  judges  in  the  court  below, 
I  hold  that  these  lines  of  lail  which  are  laid  down 
inside  this  building  are  not  a  "  railway  "  within  the 
exemption  created  by  sect.  36,  sub-sect.  2.  That  is 
enough  to  decide  this  appeal  in  favour  of  the  appel- 
lant, and  on  that  groond  1  decide  that  the  com- 
pany are  not  entitled  to  the  exemption  which 
xhejr  claim.  But  another  question  has  been  raised 
-which  Twin  refer  to,  though  1  do  not  feel  so  con- 
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fident  that  1  am  ri^ht  in  my  opinion  as  I  am  oQt 
the  first  point.  It  is  said  that,  even  if  these  lines 
were  a  "railway"  within  the  meaning  of  that 
word  used  in  sect  36,  sub-sect.  2,  they  are  not  a 
*'  railway  made  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance."  The  land  on 
which  these  lines  are  laid  was  bought  under  the 
powers  of  an  Act  of  Parliament,  but  there  i^ 
nothing  in  the  Act  empowering  them  to  make  a 
railway  station  on  the  bnd.  No  doubt  the  com- 
pany got  the  powers  to  take  the  land  with  the 
object  of  doing  what  they  have  since  done,  namely, 
to  build  a  goods  station  on  it.  The  question 
raised  was  n^ether  that  was  done  "under  the 
powers  of  any  Act  of  Parliament  for  public 
conveyance."  To  hold  that  it  was  would,  as 
it  seems  to  me,  stretch  the  meaning  of  the 
words  enormously.  My  impression  is  that  the 
case  does  not  come  within  these  words,  but  I 
prefer  to  rest  my  judgment  on  the  groundF 
that  1  have  already  stated — viz.,  that  the  collec 
tion  of  lines  on  the  piece  of  land  do  not  con* 
stitute  a  "railway"  within  the  meaning  of  the 
Act.  On  that  ground  I  think  that  the  appeal 
must  be  allowed. 

CoLLurs,  L.  J. — I  am  of  the  same  opinion.  The 
ndlway  company  have  got  to  show  that  what  is 
called  the  Brunswick  D&k  Gk>ods  Station  is  used 
as  "  a  railway  made  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance."  Now,  the 
learned  counsel  wno  argued  this  case  for  the  com- 
pany have  slurunk  from  no  admission  which  their 
argument  involved,  and  have  deliberately  thrown 
away  one  element  which  was  capable  of  causing  a 
good  deal  of  confusion ;  that  is  to  say,  the  con- 
sideration of  the  fsbct  that  this  goods  station  is 
physically  connected  with  the  company's  system 
by  certam  lines  of  iron  rails.  Those  iron  rails 
which  gave  access  to  the  station  are  admittedly 
not  a  "  railway  "  within  the  Acts  of  Parliament 
xmder  which  railways  are  constituted.  They  are 
only  a  tramway,  for  the  use  of  which  the  company 
has  got  a  licence  from  the  corporation.  The  fact 
of  their  existence  cannot  be  prayed  in  aid  in 
deciding  the  question  whether  the  Imes  inside  the 
company's  building  are  a  "railway"  within 
sect.  36,  sub-sect.  2.  The  discussion  does  not» 
therefore,  start  with  the  assumption  that  there  is 
a  railway  coming  into  this  groods  station  in  sudt 
a  way  that  what  is  there  can  l)e  said  to  be  accoes* 
sory  arrangements  incidental  to  the  main  puipose 
of  an  existing  railway.  The  company  is  forced  to 
contend  that  the  rails  within  the  area  of  the 
goods  station  themselves  constitute  a  "  railway." 
Mr.  Page  gave  a  very  good  illustration  which  ha 
said  he  did  not  shrink  from,  and  he  said  that  he 
should  still  contend,  if  the  illustration  appliedi 
that  the  system  of  rails  was  a  railway.  He  said, 
supposing  that  instead  of  being  brought  over  a 
tramway,  goods  could  only  be  brought  to  the 
station  along  the  road,  and  that  the  trucks 
when  loaded  at  the  goods  station  could  be 
taken  by  road  to  the  Wapping  Station  and 
there  put  on  to  the  main  line,  nevertheless 
he  would  still  contend  that  the  lines  at  this 
goods  station  were  a  "railway,"  and  within 
the  exemption.  The  area  in  which  these  lines 
were  contained  was  about  40  yards  square,  and  I 
do  not  think  that  in  any  true  sense  an  arrange- 
ment of  rails  within  such  an  area  can  oe 
described  as  "a railway  made  under  the  powers 
of  an  Act  of  Parliament  for  public  conveyance." 
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To  begin  with,  in  mj  judgment,  the  company 
have  no  powers  to  make  charges  for  public  con- 
yeyance  over  these  lines,  nor  have  the  pubUo  any 
rights  to  insist  on  the  conveyance  of  goods  along 
the  lines  within  the  ambit  of  this  gc^ds  station. 
The  land  for  the  station  was  taken  by  the  com- 
pany under  powers  given  them  by  their  private 
Act  of  1896,  and  8e(^.  4  and  5  of  that  Act  give 
powers  in  the  ordinary  terms  to  make  a  railway 
and  levy  charges  in  respect  of  it.      [His  Lordship 
read  the   sections.]    But  those  sections  do  not 
have  any  reference   to   the  piece  of  land  upon 
which  tms  goods  station  was  built.    Contrast  them 
with  sect.  20,  which  is  the  only  section  giving 
any  powers  to  the  company  with  regard  to  this 
particular  piece  of  land.     [His  Lordship  read  it.] 
The  powers  there  given  are  to  take  the  land  and 
use  it  for  making  certain  works  accessory  to  the 
existing  rail?ray,  out  they  are  not  jpowers  to  make 
the  railway.  This  goods  station,  bemg  constructed 
>  simply  under  those  ancillary  powers,  is  not  a 
railway  constructed  under  the  powers  of  an  Act 
of  Parliament  for  public  conveyance.    There  are 
no  rights  of  public  conveyance  over  it,  nor  have 
the  company  any  right  to  impose  tolls  for  transit 
over  it,  nor  are  the  lines  within  the  jurisdiction 
of  the  Railway  Commissioners.    It  is  a  fallacy  to 
say  that,  because  in  the  Reg^ation  of  Railways 
Act  1878  (36  &  37  Vict.  c.  48),  s.  3,  the  word 
*'  railway "  includes  a  *'  station,"  a  station  is  for 
all  purposes  a  railway.     It  seems  to  me  to  be 
possible  that  the  Railway  Commissioners  might 
nave  jurisdiction  over  a   station  alUiough  t£at 
station  were  not  connected  by  rails  with  a  railway 
s^tem.    But  on  a  question  whether  a  particular 
piece  of  rail  is  a  railway  open  to  public  traffic, 
the  Railway  Commissioners  would  have  no  juris- 
diction unless  it  was  by  law  a  highway  thrown 
open  to  the  public  on  certain  terms  and  conditions, 
the  railway  company  being  authorised  to  make 
certain  limited  demands  ror  conveyance.     This 
does  not  seem  to  me  to  come  within  that  category, 
and   therefore,    considering    the   common-sense 
meaning  of  the  word  '*  railway,"  and  guided  ailso 
by  the  decisions  in  which  it  has  been  held  that 
tramways  made  and  used  by  tramway  companies 
for  the  conveyance  of  passengers  and  goods  are 
not  railways,  I  come  to  the  conclusion  that  this 
arrangement  of  lines  and  siding^  is  not  a  "  rail- 
way," and,  further,  looking  at  it  more  strictly  in 
point  of  law,  that  there  is  nothing  to  show  that 
it  is  **  a  railway  made  under  the  powers  of  any  Act 
of  Parliament  for  public  oonvejanoe."    On  the 
contrary  it  seems  to  me,  when  I  consider  what 
was  done  under  the  Act,  that  there  is  no  possi- 
bility of  the  lines  being  a  railway  made  under 
such  ttt'ms. 

RoMBB,  L.J. — I  have  felt,  and  I  still  feel,  great 
doubt  on  this  case,  but  on  the  whole  I  ag^ree  with 
the  judgments  that  have  been  delivered. 

Appeal  allowed. 

Solicitors  for  the  appellant,  F,  Venn  and  Co,, 
for  E.  B,  Piekmere,  Liverpool. 

Solicitor  for.  the  respondent  company,  C.  H. 
Maean, 


AprU  3  OMd  4, 1900. 

(Before  Lindlby,  M.R.,  Sir  Fbancis  Jbitkb, 

and  Right,  L.J.) 

GOLDBBBO     AND     SON       LiMITBD      V,     MaTOB, 

Aldbbmbn,  and  Citizbns  of  thb  Citt  or 
Liyebpool.  (a) 

APPBAL   FROM    THB    VICB-CHANCBLLOB   OF    THB 
COT7KTT   PALATINB   OF   LANCABTBB. 

Corporation — Statutory  ffowers  —  Construction  of 
eteetrioal  tramway — Roadway  and  pavement^^ 
NuieaTice — Costs  of  shorthand  notes — TramwayB 
Act  1870  (3S  A  U  Vict,  c.  78),  s,  ^^Liverpool 
Corporation  Tramways  Act  1897  (60  A  61  Vict, 
c,  civ.),  ss.  36  A  37. 

A  corporation,  purporting  to  act  in  the  exercise  of 
their  powers  under  their  special  Tramways  Act^ 
which  incorporaied  the  Tramways  Act  1870,  and 
authorised  the  construction  of  an  electric  tran^ 
way,  erected  a  pole  and  a  fuse-box  in  the 
footpath  dose  to  the  principal  entrance  of  the 
plaintiffs' premises, 

aeld,  that  the  defendwnis*  statutory  powers  autho-' 
rised  them  to  use  the  pavement  for  the  purpose 
of  doing  thai  which  was  necessary  for  making 
their  tramway  an  electrical  tramway ;  that  the 
nuisance  which  the  defendants  were  authorised 
to  commit  could  not  be  interfered  with  unLeee 
the  plaintiffs  could  prove  that  the  powers  eoit* 
ferred  upon  the  defendants  had  been  abused^ 
which  the  plaintiffs  had  failed  to  do;  and 
that  therefore  the  action  could  not  be  main-^ 
tained. 

Decision  of  the    Vice-Chancellor  of  the   County 
Palatine  of  Lancaster  reversed. 

Costs  of  shorthand  notes  of  evidence  only  aUcwed 
in  very  special  cases. 

Thb  facts  of  the  case  sufficiently  appear  from  the 
headnote  and  judgpnents. 

The  action  came  on  for  trial  before  the  Vice- 
chancellor  of  the  County  Palatine  of  Lancaster 
on  the  5th  March  1900,  wnen  the  following  judg-. 
ment  was  delivered : 

Hall,  Y.C. — In  this  case  J.  Goldberg  and  Son 
Limited  are  the  plaintiffis,  and  the  mayor,  alder- 
men, and  citizens  of  the  city  of  Liverpool  are  the 
defendants;   and  the  action  is  brought  by  the 

SlaintifEs  for  an  order  on  the  defendants  to  pull 
own  and  remove  a  pole  and  fuse-box  erected  by 
the  defendants — ^the  language  used  in  the  writ  is 
*'  in  front  of  the  entrance  to  the  plaintiffs'  pre* 
mises,  Nos.  41  aod  43,  Paradise-street,  in  the  city 
of  Liverpool."    These  premisee  are  situate  at  the 
comer  of  Paradise-street  and  College-lane.    The 
pole  and  fuse-box  were  not  erected  precisely  m 
front,    but   in   a    position   near    the    principal 
entruice  to  the  plaintiffs'   premisee,  a  position 
that  the  plaintiffs  complain  of.    They  say  that 
the  defendants,  in  the  exercise  of  their  powers  to 
construct  a  tramway  down  Paradise-street  have 
erected  a  pole  and  fuse-box  that  aie  oomphuued 
of  in  such  a  manner  as  to  prejudicially  affect  the 
access  to  their  premises.    They  say  that  it  haa 
been  done  under  such  cireumstanoes  and  in  such 
a  way  that  the    court  is  entitled  to    interfere 
and  to  prevent  that  nuisance  continuing.    Now^ 
it  appeara  that  the  tramway  runs  down  the  main 
street,  Paradise-street.    It  is  necessary  for  the 
purpose  of  maintaining  the  wires  along  whibh 
the  electricity — the  motive  power  for  woiting 

i       (a)  Reported  bj  B.  A.  Sobatohlst,  Bk}.,  Barrifllor-At-Uv. 
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ihe  tramway — ^passes  (iiiasmnch  as  the  ootmoil 
decided  that  they  would  not  have  those  wires 
Aupported  by  means  of  poles  erected  down  the 
oentre  of  the  street),  to  have  the  wires  supported 
by  span  wires  which  cross  the  street,  and  must  be 
•either  aflfixed  to  side  poles  or  to  rosettes  which 
are  afiized  to  the  sides  of  the  houses  on  each  side 
of  the  street.    In  this  particular  case  what  they 
have  done  has  been,  not  to  affix  rosettes  on  the 
plaintiffs'  side  of  the  street,  but  a  pole  and  fuse- 
Doz  as  I  have  already  mentioned.    Now,  first  of 
4UI,  it  is  said  on  behalf  of  the  plaintiffs  that  there 
is  no  power  in  the  corporation  to  fix  these  things 
on  the  footpath.    They  are  obviously  on  the  foot- 
path, and  the  contention  is  that  the  corporation, 
m  the  exercise  of  their  powers,  have  no  right  to 
put  them  anywhere  except  in  the  carriage-way  as 
distinguished  from  the  lootpath.    The  argument 
on  that  was  based  upon  certiun  Acts  of  Parlia- 
ment which  were  incorporated  in  the  special  Act 
•of  1897,  under  which  the  defendants  are  working. 
The  defendants  rely  especially  upon  the  general 
Act  to  regulate  tlie  working  of  tramways  which 
was  passed  in  the  year  1870  (33  &  34  Yict.  c.  78), 
where  the  word  '*  road"  is  used  and  is  defined  to 
mean  any  carriage-way  beine  a  public  highway  and 
ihe  carriage-way  of  any  bri&e  forming  part  of  or 
leading  to  the  same.    That  Act  provides,  amongst 
other  Uiinffs,  that  no  tramway  is  to  be  constructed 
•elsewhere  Uian  along  or  across  a  road,  meaning,  of 
ooune,   acoordine   to   the   definition   clause,   a 
-eariiaf^way.    The  argument  on  behalf  of  the 
plaintiffs  in  the  present  case  was  that  I  must 
lead  that  definition  into  the  special  Act  of  1897, 
imder  which  the  defendants  were  working,  and 
hold  that  they  have  only  power  to  put  all  their 
works  on  the  carriage-way.     But  tne  language 
used  in  the  special  Act  of  1897  is  not  *'  road  "  but 
"  street " ;  and  it  is  to  be  observed  that  the  Tram- 
ways Act  of  1870  of  course  was  only  referring  to 
tnunways  which  were  to  be  worked  by  horse 
power,  no  one  dreaming  in  those  days  of  elec- 
tricity as  a  practical  working  power.    Then  the 
special  Act  of  1897  gave  powers  lor  the  purpose  of 
adapting  the  tramways  or  any  of  them  to  the  use 
of  mechanical  power ;  and  it  is  also  to  be  observed 
that  in  sect.  97  it  is  provided  that  it  shall  be 
lawful  for  the  corporation  to  attach  to  any  house 
or    building,  with   the   consent   of   the   owner 
or   owners    thereof,   wires,    tubes,  and    so    on 
expressly  recognising  the  ordinary  i^pliances  of 
electricity.   It  also  contemplated  that  those  wires 
might  go  across  the  whole  street,  because  the 
honsea,  of  course,  are  not  abutting  straight  upon 
the    carriage-way,  but  upon  the  outside  of  the 
lootpath.     Under  these  circumstances,  I  am  of 
-opinion  the  plaintiffis'  contention  fails,  and  that 
the    word  *' street"  means  street  in  the   ordi- 
nary sense  of  the   space  between  the  building 
linee  of  the   houses  on  each  side  of  the  street 
commonly    so    called.     Then     the    defendants 
justify  themselves  under  sect.  36  of  tiieir  Act, 
which  says  that  they  may  repair,  alter,  and  recon- 
struct the  tramways  or  any  of  them  as  they  may 
•see  fit,  and  may  construct,  erect,  lay  down,  and 
maintain  in,  over,  or  under  the  surface  of  any 
street   all  such  works  as   may  be  necessary  or 
expedient  for  the  purpose  of  adapting  the  tram- 
ways or  any  of  them  to  the  use  of  mechanical 
power.  Sect  37,  to  which  1  have  already  referred, 
enabling  the  defendants  to  attach  wires  to  the 
houses,  could  only  be  exercised  with  the  consent 


of  the  owners  of  the  houses.    That  has  not  been 

given  in  tins  case,  so  the  defendants  were  thrown 
ack  upon  sect.  36.     Now,  what  is  it  that  they 
have  done  P      [The  Yice-Ghancellor  reviewed  the 
facts  of  the  case,  and  continued:]      Now,    the 
question  is.  Can  what  the  defendants  have  done 
be  justified  P    And,  although  the  burden  of  proof 
in  a  case  of  this  kind  is  on  the  plaintiff,  it  seemed 
to  me  from  the  look  of  the  matter  that  it  really 
did  put  the  defendants  to  the  necessity  of  instify- 
ing  their  selection  of  such  a  position  as  that  for 
the  fixing  of  these  works.  When  apparentiy  there 
was  the  whole  of  the  Paradise-street  front  and 
the  whole  of  Gollege-lane  open  to  them,  it  did 
seem    difficult  to  understand  why  they  should 
select  deliberately  a   place  2ft.    oin.   from   the 
plaintiffs'  front  door.     The  burden  of  proof  then 
was  rather  diif ted  on  to  the  defendants  for  them 
to   explain    it,   and  they  have   endeavoured  to 
explain  it.     Now,  first  of  all  they  say  that  they 
are  entitled   to   do   whatever   is   necessary   or 
expedient.     The  question  is   whether  this  was 
necessary  or  expedient.     They  also  say  that  the 
defendants  are  the  judges;  that  the  authority 
which  exercises  these  powers  is  the  authority  and 
the  judge  as  to  where  and  how  the  works  ought  to 
be  carried  out.    As  a  general  proposition  I  think 
that  is  right.    I  do  not  think  that  the  plaintiffs 
would  be  entitled  to  say  that  this  place  or  that 
place  was  better  than  one  that  the  d^endants  had 
chosen,  or  that  they  could  object  to  its  being 
opposite  to  their  house,  and  that  it  would  be 
better  if  it  was   in  front  of  somebody  else's 
place,  and  so  on.    Persons  are  not  entitied  to  put 
grounds  of  that  kind  forward  as  an  interference 
with  a  public  body  bond  fide   exercising  their 
powers  in  a  reasonable  way.    But  the  court  has  a 
jurisdiction   to  interfere  if  it  finds  that  those 
works  and  those  public  powers  are  not  being 
exercised  in  a  proper  manner.     It  is  quite  deiir 
from  WUkinBon  v.  HuU,  Ac,  Bailvoay  and  Dock 
Compawy  (46  L.  T.  Bm,  455 ;  20  Gh.  Div.  323)  which 
was  referred  to  on  benalf  of  the  defendants,  that 
a  public  authority  must  not  exercise  its  powers  in 
a  way  influenced  by  any  sinister  or  collateral 
motive.    It  is  also  quite  clear  that  if  the  work  is 
carried  out  in  a  perverse,  arbitrary,  or  vexatious 
spirit)  the  court  will   interfere.     The  authority 
must  act  in  a  bond  fide  and  reasonable  manner. 
In  Kemp  v.  Bouth-Eastem  BaUway  Compcmy  (26 
L.  T.  Eep.  110;    L.  Bep.  7  Gh.  App.  364)  the 
court  would  not  interfere  with  the  discretion  of 
the  railway  company  as  to  whether  lands  were 
reasonably  necessary,  if  there  seemed  to  be  an 
appearance  of  reasonable  accuracy.    That  is  to 
say,  if  the  court  sees  on  first  sight  of  it  that  it 
reasonably  appears  to  be  accurate  and  right,  the 
court  will  not  weigh  in  nice  scales  as  to  whether 
the  railway  company  was  right  or  wrong  ;  it  will 
take  the  judgpnent  of  them  and  their  advisers,  as 
knowing  bettor  than  the  court,  what  is  required. 
But,  on  the  other  hand,  if  the  court  can  see  a 
collateral  motive,  or  a  perverse  or  vexatious  spirit, 
the  court  will  interfere.     The  fact  is  that  what 
public  bodies  must  do  in  the  discharge  of  these 
public  works  is,  thej  must  act  in  a  reasonable 
manner,  not  occasionmg  needless  injury ;  because, 
as  was  laid  down  in  Geddia  v.  Proprietors  of  ths 
Bann   Beservovr  (3  App.  Gas.  430),  if  they  do 
exereise  their  powers  unreasonably,  then  that  is 
equivalent  to  and  may  be  called  negligence ;  and, 
as  was  laid  down  in  another  case,  a  work  does  not 
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become  necessary  merely  because  it  will  save  a 
trifle  of  money  by  doing  it  in  the  way  they  have 
done,  if  in  other  respects  the  court  considered 
that  their  act  is  unreasonable.     That  being  the 
state  of  the  law,  what  have  the  defendants  done 
here  P     On  the  face  of  it,  as  I  have  already  said,  it 
seems  to  me  that  the  putting  of  the  pole  and  fuse- 
box  in  the  position  in  which  they  have  put  them, 
taken  in  conjunction  with  the  gas  lamp,  does  look 
perverse.    It  looks  so  perverse  that  the  plaintiffs 
themselves  could  not  but  believe   that  they  had 
been  planted  there  from  some  occult  motive  of 
punishing  them  because  an  application  had  been 
made  to  them   to   allow   a  rosette  to  be  placed 
against  their  building,  which  they  refused.    The 
inference  that  the  phuntiffs  drew  was  that  as 
inasmuch  as    they    nad    refused    to    allow    the 
rosette  to   be  placed  against  the  side  of   their 
building,    the   engineer,    when    he    might   have 
planted  the  pole  and  fuse-box  anywhere  in  front 
of  their   building,  eifcher  in  Paradise-street  or 
OoUege-lane,  so  far  as  they  could  see,  deliberately 
declined  to   place   them    anywhere   there,    and 
placed  them  in  front  of  the  plaintiffs'  front  door. 
And  the  plaintiffs  drew  the  conclusion  that  they 
had  been  put  there  on  purpose,  with  the  object 
of  bringing  pressure  to  bear  upon  them  to  allow 
the  rosette.    There  did  at  first  seem  a  g^ood  deal 
in  favour  of  that  view,  but  the  oont^tion  on 
behalf  of  the  corporation  was  that  that  was  a 
wholly  wrong  view ;  that  there  were  solid  reasons 
why  they  should  not   be  put  in  either  of  the 
plaices,  either   Paradise-street   or   Collet-lane; 
that  there  were   below  the  surface  engineering 
reasons  why  they  should  not  be  placed  anywhere 
except  in  the  place  where  they  were  put;  and 
the  corporation  engineer,  and   the  others  who 
oame  to  support  Mm,  all  swore  positively  that 
this  was  the  very  best  place,  and  they  could  not 
conceive  any  place  where  they  could  be  removed 
to  so  as  to   occasion   lees   inconvenience    con- 
sistently with    the   engineering   possibilities  of 
the  cajse^    What  are  the  facts  of  the  case  as  we 
know  them  now  P  [The  Yice-Ohancellor  discussed 
the  evidence  and  continued :]    The  real  evidence 
ia  that  at  the  time  that  this  place  was  selected, 
Uie   engineer   really   knew   nothing    about   the 
position  and  state  of  thin^  underground ;  and 
my  opinion  is  that  knowing  nothing,  and  the 
real  state  of  things  being  tbat  there  is  noreal 
reason,  no  reasonable  ground  for  selecting  the 
front  of  the  plaintiffs*  premises,  his  conduct  was 
perverse    and   vexatious,  and  not  a  reasonable 
exercise  of  the  powers  intrusted  to  the  defendants 
in  carrying  out  these  works.    Therefore,  on  these 
grounds,  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  the  injunction  claimed,  and  that  the 
defondants  ought  to  pay  the  costs  of  the  action. 

From  that  decision  the  defendants  now 
i^pealed. 

NevUle,  Q.O.  and  Macmorranf  Q.G.  (with  them 
Maberly  and  Butherford)  for  the  appellants.— -In 
the  exercise  of  their  statutory  powers  the  defen- 
dants have  acted  within  the  principle  laid  down 
by  the  authorities : 

Stockton  and    DarUngton    Railway   Company    v. 

Brown,  9  H.  of  L.  Cas.  246 ; 
London,  Brighton,  and  South  Coast  Railway  Com- 
pany  v.  Truman,  54  L.  T.  Bep.  250 ;  11  App.  Cas. 
45; 
WUhinson  v.  Hull,  ^c,   Railway  and  Dock  Com- 
pany,  46  L.  T.  Bep.  455 ;  20  Ch.  Div.  323 ; 


Kemp  V.  South'Battem  Railway  Comjpany,  26  L.  T, 

Bep.  110 ;  L.  Bep.  7  Ch.  App.  364 : 
Lewis  V.  Weeton-supeT'Mare  Local  Board  of  Healthf 

59  L.  T.  Bep.  769  ;  40  Ch.  Div.  55. 

Mattinsony  Q.C.  (with  him  Botch)  for  the 
respondents. — The  word  "  street  '*  as  used  in  the 
defendants'  special  Act  of  1897  does  not  apply  to 
College-lane,  and  means  the  carriage-way  as  dis- 
tinguished from  the  footpath;  consequently  the 
defendants  had  no  right,  in  the  exercise  of  their 
statutory  powers,  to  utilise  the  footpath.  In  the 
Tramways  Act  1870  the  word  "  road  "  is  defined 
to  mean  the  "  carriage-way  "  and  not  the  "  street." 
Then  as  regards  the  exercise  of  those  powers 
the  defendants  have  not  acted  in  a  proper  and 
reasonable  manner.  As  to  the  authorities  that 
have  been  cited,  the  case  of  Lewis  v.  Westan- 
m/per-Mare  Local  Board  of  Hecdth  (tibi  ttm.) 
turned  upon  the  terms  of  the  Public  Health  Act 
1875.  The  principle  applicable  to  the  cases  of 
Stockton  and  Darlington  BaUway  Company  v. 
Brown  (ubi  9up,)  and  Wilkinson  v.  HtiU,  &c,,  BaU- 
way and  Dock  Company  (ubi  sup,)  is  different 
from  that  applicable  to  the  present  case.  Those 
were  railway  cases  and  had  circumstances  pecu- 
liar to  railways.  Although  authorised  by  statute 
to  do  what  they  have  done,  the  defendants  are  not 
authorised  to  create  a  nuisance  and  so  invads 
private  rights.  The  authorities  i^plicable  here  are  2 

Attomey-Oeneral  v.  Oas  Light  and  Coke  Company; 

87  L.  T.  Bep.  746 ;  7  Ch.  Div.  217 ; 
Metropolitan  AsyVume  District  Board  v.  HUl,  44 

L.  T.  Bep.  653  ;  6  App.  Cm.  198; 
Fenwiek  v.  East  London  Railway  Company,  L.  Bep« 

20  £q.  544 ; 
Attorney •€^eneraiY.  Colney  Hatch  Lunatic  Asyhm^ 

19  L.  T.  Bep.  708 ;  L.  Bep.  4  Ch.  App.  146 ; 
Reg,    V.    Wycombe    Railway    Company,    L.    Bep, 

2  Q.  B.  310 ; 
Rapier  v.  London  Tramways  Company,  69  L.  T^ 

Bep.  361;  (1893)  2  Ch.  588  ; 
Geddis  V.  Proprietors  of  the  Bann  Reservoir,  3  App. 

Cas.  430. 

ILiNDLBY,  M.B.  referred  to  Jordeson  v.  Sutt^m, 
aouthcoates,  and  Drupool  Gkis  Company j  80  L.  T. 
Bep.  815 ;  (1899)  2  Oh.  217.] 

NemtU,  Q.C.  in  reply. — The  question  here  is 
not  whether  the  place  chosen  by  the  delendanta 
for  the  pole  and  fuse-box  is  a  necessary  places 
but  whether  in  their  judgment  it  is  an  expedient 
place.  It  cannot  be  contended  tiiat  they  have  not 
the  right  to  commit  this  nuisance.  The  vecpp 
thing  uiat  they  are  authorised  by  statute  to  do  is 
in  a  sense  what  would  be  a  nuisance  at  common 
law.  The  authorities  relied  upon  on  behalf  of  the 
respondents  have  therefore  no  application  to  the 
present  case.  [Biobt,  L.J. — OaUowa/y  v.  Mwi<m 
ofnd  Commonalty  of  London  (14  L.  T.  Bep.  865; 
L.  Bep.  1  £.  &  I.  App  34)  was  a  case  apropos  of 
the  principle  involved  in  Metropolitan  Aiyhms 
District  Board  {ubi  sup,).']  It  was  apropos  ol 
HHiCs  case,  but  decided  previously.  The  obserra- 
tions  of  Lord  Blaokbum  in  Qeddis  v.  Proprietors 
of  the  Bann  Beservoir  (ubi  sup.)  must  be  spplied  to 
tiie  case  then  before  the  court.  This  case  is  dis- 
tii^guishable  from  Osddis  v.  Proprietors  of  ihe  Baam 
Beservoir.  There  are  two  other  authorities  in  point; 

Southwark  and  VausihaU  Water  Company  ▼• 
Wandsworth  Board  of  Works,  79  L.  T.  Bep.  132> 
(1898)  2  Ch.  60S ; 

Thompson  v.  Mayor  and  Corporation  of  Brighient 
70  L.  T.  Bep.  206 ;  (1894)  1  Q.  B.  332. 


MAGISTRATES*  OASES. 


541 


Gt.  of  App.]      Goldbbbo  ahd  Sok  Limitbb  v.  Matob,  Ac.,  of  Lits&pool.      [Ot.  of  App. 


But  the  present  case  is  reallj  governed  bj 
Stockton  and  Darlinaton  Railway  Company  ▼. 
Brown  (ubi  <up.)>  ^^^ the  learned  vice-Ghanoellor 
ought  not  to  naye  pursued  the  course  that  he  did. 
He  has  disregarded  the  fact  that  the  defendants 
had  express  statutory  power  to  do  what  thej  have 
dtme.  As  to  Attomey-General  v.  0<u  Light  and 
Coke  Company  {uhi  sup.)  it  conies  exactly  within 
oases  like  that  of  Metropolitan  Asylums  JHstriat 
Board  y.  HiU  (ubi  supJ). 

LiKBLBT,  M.B. — ^I  think  that  we  shall  gain 
nothing  by  taking  time  to  consider  this  case. 
We  have  had  opportunities  of  considering  it 
oat  of  court ;  and  the  opinion  of  us  all,  I  tmnk, 
is  that  the  view  taken  by  the  Vice- Chancellor 
of  the  County  Palatine  of  Lancaster  is  not  the 
correct  view  in  point  of  law.  The  first  thing 
is  to  ascertain  what  powers  the  defendants  had. 
The  second  thing  to  ascertain  is  whether  they 
have  bond  fide  exercised  those  powers  for  the 
puiposes  for  which  Parliament  has  conferred 
them.  That  involves,  of  course,  the  question — 
which  has  been  so  much  pressed  upon  us  by  Mr. 
Mattinson — ^that  the  defendants,  acting  through 
their  officers,  have  not  been  acting  bond  fide  &t 
those  purposes,  but  with  the  ulterior  view  of  more 
or  less  paying  out  the  plaintiffs,  because  of  their 
nfusal  to  assent  to  the  erection  of  a  rosette  on 
their  house.  Now,  as  I  have  already  said,  the 
first  thing  to  ascertain  is  what  were  their  powers, 
beeanae,  of  course,  if  they  had  not  the  power 
to  pat  the  pole  and  fuse-box  at  the  comer  of 
GoU^pe-lane,  the  plaintiffs  ai^  bound  to  succeed. 
As  to  that,  I  think  that  there  is  no  r^l  diffi- 
oulty,  nor  did  the  yice-ChanceUor  think  that 
there  was  any  difficulty.  The  power  to  make  the 
tramway  along  PAradise-stroet  is  conferred  by 
the  Order  in  Council  of  1898,  which  is  made 
under  the  authority  of  Acts  of  Parliament,  to 
which  one  need  not  further  allude.  There  can 
be  no  doubt  of  the  defendants'  power  to  make  the 
tramway  along  Paradise- street,  and  there  can  be 
no  doubt  about  their  power  to  make  an  electric 
tiamway  along  that  same  street.  Now,  that 
alone  would  not  nve  them  power  to  do  anything 
in  College-lane.  Their  power  to  do  anything  in 
OoUege-lane  in  connection  with  the  tramway 
m  Paradise-street  is  conferred,  if  at  iJl,  by 
sect.  96  of  the  Liverpool  Corporation  Tram- 
ways Act  1897.  Now,  in  order  to  under- 
stand that  section,  one  must  refer,  or  it  will 
be  oonYanient  to  refer,  to  the  preamble. 
It  says :  "  ^d  whereas  horse  traction  is  the  only 
method  oi  traction  employed  by  the  company,  and 
the  tramway  service  is  inadequate  to  meet  the 
rsqnirements  of  the  public;  and  whereas  it  is 
desirable  to  improve  the  tramway  service,  and  to 
adopt  new  methods  of  traction  on  the  teamway 
linos,  aad  to  reconstruct  all  or  some  of  the  lines 
for  the  purposes  of  such  adoption ;  and  whereas 
in,  theee  ciroumstances  the  corporation  have 
resolved  that  in  the  interests  of  tne  public  they 
ought  to  acquire  the  whole  undertaking  and  pro- 
perty ol  the  company  (including  the  omnibus 
hnsiaees  which  is  worked  in  connection  with  the 
tramways),  and  they  have  come  to  an  agreement 
inth  the  company  for  the  sale  and  transfer  of  the 
same,  and  it  is  expedient  to  authorise  such  sale 
and  transfer  for  the  consideration  and  on  the 
terms  and  concUtions  in  this  Act  cont^ned ;  and 
whereas  it  is  expedient  to  confer  on  the  corpora- 
tion the  powers  in  this  Act  contained  for  working 


the  undertaking  and  for  reconstructing  the  said- 
tramway  lines  or  some  of  them ;  and  whereas  the 
corporation  are  the  undertakers  for  supplying 
electric  power  or  energy  within  parts  of  the  city ; 
and  whereas  it  is  expedient  to  authorise  the  use 
of  electric  or  o^her  mechanical  power  on  the  said 
tramway  lines."    Then  the  Act  recites  the  desira- 
bility of   having  other  lines.    Then  it  says  in 
sect.    3:    *'The  expression  'mechanical  power' 
includes  steam,  electric,  and  every  other  motive 
power  not  being  animal  power."    Now,  with  that 
preface  one  may  read  sect  36,  which  runs  thus : 
"Subject  to   the    provisions  of   this  Act  with 
respect  to  the  corporation  of  BooUe  " — which  we 
need  not  trouble  about^"the  corporation  may 
repair,  alter,   and  reconstruct  the  tramways  or 
any  of  them  as  they  may  see  fit " — that  alone  will 
not  cover  this  College-lane — "  and  may  construct, 
erect,  lay  down,  and  maintain  in,  over,  or  under 
the    sunace    of    any    street    all    such    works 
as   may    be    necessary   or    expedient    for    the 
purpose   of    adapting    the    tramways    or    any 
of  them  to  the  use  of  mechanical  power."    1 
cannot  possibly  accede  to  the  argument  of  Mr. 
Mattinson  that  the  words  *'  any  street "  there  do 
not  apply  to  CoUege-lane,  or  do  not  apply  to  the 
pavement  as  distinguished  from  the  carria^-way 
in  what  is  popularnr  called  a  "  street."    It  is  very 
true  that  as  regards  the  lines  of  rails  which  may 
be  laid  down,  they  must  be  laid  down  along  the 
carriage-way.     Mr.  Mattinson  has  pointed  out 
that  the  word  "  road  "  as  used  in  the  Tramways  Act 
1870  means  the  "  carriage-way,"  not  the  "  street.'^ 
I  think   that    proves  there  can   be  no  doubt 
at  all  that  the  powers  conferred  by  sect.  36  are  > 
appbcable  to  any  street,  including  College-lane — 
and  the  pavement  is  part  of  it — ^f  or  the  purpose  of  • 
constructing,  erecting,  laying  down  and  mamtain- 
ing  in,  over,  or  under  its  sur&oe  all  such  works  as 
may  be  necessary  or  expedient  for  the  purpose  of. 
adapting  the  Paradise-street  tramway  to  tne  um 
of  mechanical  power.     Now  let  us  see  what  that  ^ 
involves.    The  defendants  have  got  power  to  lay  * 
the  tramway  down  Paradise- street.     They  havow 
got  power  to  put  into  College-lane  all  such  works 
as  may  be  necessary  or  expedient  for  the  purpose 
of  adapting  the  Paradise- street  line  to  the  use  of 
electricity.    That  is  an  express  power  to  do  acts 
which  but  for  that  power  would  be  unquestion- 
ably common  law  nuisances.     There  is  nothing 
there  authorised  which  would  not  be  a  **  nuisance. 
You  cannot  interfere  with  streets  without  com- 
mitting a  common  law  nuisance.    There  is,  how- 
ever,  power  to  erect,  not  only  in  Paradise-street 
but  in  College-lane  itiself .  as  far  as  may  be  neces- 
sary or  expedient  for  the  purposes  of  adapting 
the  tramway  to  electrical  power,  that  which  is  ana 
must  be  a  common  law  nuisance.     That  is  Mr. 
Neville's  great  point.     The  powers  conferred  bv 
Act  of  Parliament  appear  to  me  to  diBtia^uish 
this  case  from  all  those  on  which  Mr.  Mattinson 
has  relied,  where  the  court,  looking  to  the  powers 
conferred,  came  to  the  conclnsion  that  the  Act 
had  not  authorised  that  which  was  a  nuisance. 
Now,  having  got  so  far,  the  defendants  have 
established  uie  power  to  do  this  work*  which  was 
putting  up  a  pole  for  the  purpose  of  carrying  a 
wire  in  connection  with  this  tramway.    Then  as 
regards  the  fuse-box,  that  is  also  a  work  necessary 
or  expedient  for  the   purpose   of  adapting  the 
tramway  to  the  use  of  electrical  motive  power. 
Now  we  come  to  the  second  point,  have  the  def  en- 
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•danta  acted  bond  fide  in    the    exeroise   of  the 
powers  for  the  purposes  for  which  they  were  con- 
ferred.   Subject  to  one  remark  which  I  will  make 
presently,  it  is  obvious  that  what  the  defendants 
nave  done  is  for  the  purpose,  and  bond  fide  for  the 
purpose  of  adapting  the  tramway  for  the  use  of 
•electricity  as  a  motive  po  wer.    It  is  for  no  other 
purpose  at  all.    The  poiu  is  genuinely  wanted  for 
that  purpose,  to  carry  a  wire,  and  the  fuse-box  is 
^nuinely  wanted  for  the  purpose  of  cutting  off 
or  adapting  the  line  to  practical   work.     So  far 
there  is  no  question  at  all  about  it.    Then  it  is 
said :  But  it  is  said  that  the  officers  of  the  defen- 
dants  have  not  acted  bond  fide  in  this  matter. 
That  is  a  matter  which  requires  consideration. 
That  the  defendants  who  have  themselves  had  this 
matter  under  their  consideration  and  have  come 
to  the  conclusion  that  they  cannot  conveniently 
or  properly,  or  will  nob  if  you  like,  remove  this 
pole,  have  acted  mcda  fide,^  or  from  any  spirit  of 
hostility  to  the  plaintiffs,  is  not  now  suggested. 
"That  was  withdrawn  in  the  course  of  tne  case 
when  some  of  the  officials  were  examined.    But  it 
is  said  that  Mr.  Brodie,  the  defendants'  engineer, 
has  been  actuated  by  motives  of  hostility  to  the 
piaintifCs,  and  that  he  has  not  been  exercisins  the 
powers  conferred  on  the  defendants  bond  fide  for 
the  purposes  of  their  undertaking.     Now,  when 
one  comes  to  look  at  the  matter  I  think  that  Mr. 
Neville  has  succeeded  in  showing  that  that  view 
oannot  be  sustained.    It  is  quite   obvious   tha 
Mr.  Brodie  started  by  recommending  centre  poles, 
that  is  poles  which  were  to  be  put  down  between 
the   two   pairs   of    tramway   lines,    instead   of 
on  the  pavement,  so   that  they  would  not  have 
interfered  with  any  shops  or  houses  at  all.    The 
defendants,  for   reasons   which   have  not   been 
explained,  and  which  I  do  not  profess  to  under- 
Btioid,  but  no  doubt  they  were  very  ^^ood  ones, 
would  not  adopt  that  part  of  Mr.  Biodie's  recom- 
mendation, and  they  determined  to  have  what  are 
oalled  side  poles,  which  must  be  put  down  at  the 
odge  of  the  street,  the  carriage-way,  on  the  kerb, 
or  on  the  pavement.    Having  settled  that,  there 
were  two  methods  of  carrying  that  out.     One 
method  was  to  fix  to  the  nouses  parallel  to  the 
tramway  lines  what  are  called  "  rosettes  '*  for  the 
purpose  of   carrying  cross  wires,  which  would 
support  the  centre  wire.    Another  method  was  to 
have  poles  on  the  pavement  in  some  way  or  other 
for  the  same  purpose.    The  defendants  and  Mr. 
Brodie  evidently  preferred  the   rosette  system, 
and  they  invited  holders  and  occupiers  of  houses 
alone  Faradise-street  to  assent  to  the  putting 
np  of  rosettes  agaLnst  their  houses,  and  offered  to 
enter  into  an  agreement,  which  was  put  in  evi- 
dence, and  the  terms  of  which  are  very  reasonable 
.and  ^dr.     Most  of  the  persons  acquiesced,  and 
had  rosettes,  which  I  suppose  on  the  whole  is  a 
more  convenient  plan,  and  cheaper  to  the  def en- 
dimts.     The  plaintiffs,  however,  declined.    The 
defendants  had  no  power  to  insist  upon  anybody 
submitting  to  have  a  rosette  attached  to  his  house. 
Whatever   the   reasons  may   have   been    which 
actuated  the  plaintiffs,  of  which  we  know  nothins, 
and  with  which  we  are  not  in  any  way  concerned, 
they  acted  within  their  rights  in  saying,  "We  will 
not  have  a  rosette."    Very  well.    Then  what  was 
the  idtemativeP    The  necessary  altematiye  was 
that  there  should  be  a  pole  instead  of  a  rosette. 
The  actual  position  of  that  pole  was  not  fixed,  and 
it  was  more  or  less  indeterminate.    But  there  was 


no  other  alternative  than  a  rosette  or  a  pole ;  one 
or  the  other  was  essential  And  I  cannot  help 
thinking  that  the  plaintiffs  rather  misunderstooa 
the  answer  of  the  defendants  when  they  said  in 
Hubstance — I  am  not  now  reading  the  terms  of  the 
letter — *'  If  you  will  not  haye  a  rosette,  you  must 
haye  a  pole.'*  That  was  no  threat;  it  was  not 
intendea  as  a  threat.  But  I  am  afraid  that  it  was 
taken  as  a  threat,  and  I  regret  it  if  it  was.  How- 
ever, the  pole  was  determined  upon,  and  then 
came  the  question  where  that  pole  was  to^  be 
erected.  It  appears  obvious,  when  we  look  into 
the  evidence,  that  long  before  the  plaintiffs  had 
entered  into  any  controversy  about  a  rosette, 
the  place  for  a  centre  pole  was  just  about  oppo- 
site their  house,  and  when  the  centre  pole  niui 
been  done  away  with,  the  engineer  reyiaed  his 
plans,  and  put  dovm  marks  for  cross  wires,  and 
one  of  these  cross  wires  was  across  Paradise- 
street,  just  opposite  the  comer  of  the  plaintiib* 
house.  All  that  was  done  before  there  was 
any  controyersy  at  alL  The  person  who  pat  up 
the  pole  was  Mr.  Higginson,  the  junior  electrical 
engineer  acting  for  the  contractors.  As  aoon  as 
Mr.  Brodie  was  informed  that  the  plaintiffs 
objected  to  a  rosette,  he  made  an  indorsement 
"  replace  by  pole,"  or  something  of  that  kind,  and 
it  was  left  to  Mr.  Higginson  to  put  up  the  pole. 
He  aocordinff ly  put  up  the  i>ole,  and  the  pluntiib 
objected.  Then  he  shifted  it  twice,  according  to 
his  own  account,  because  of  representations  noAds 
by  somebody,  I  will  not  say  by  the  plaintiffs' 
manager,  but  a  representation  was  made.  He 
first  of  idl  tried  to  put  it  against  the  house,  which 
was  according  to  ms  genmd  instructions.  ^  That 
for  some  reason  or  other  was  objected  to  as  inoon- 
venient,  and  he  shifted  it.  Then  he  tried  to  pat 
it  down  by  the  lamp-post.  He  found  that  was 
impraoticaole,  because  there  was  a  main  or  some- 
thing else  in  the  way.  Then  it  was  shifted  to 
where  it  is  now,  and  there  it  was  erected.  There 
was  no  malice  in  it  that  I  can  disooyer.  Certainly 
not  on  the  part  of  Mr.  Higginson,  whose  objera 
was  to  suit  the  conyenienoe  of  the  frontagers  as 
far  as  he  could,  and  certainly  not  on  the  part^  of 
Mr.  Brodie,  who  up  to  this  point  had  nothing 
more  to  do  with  it  than  I  have  mentioned.  After 
that  there  was  a  dispute.  The  plaintiffs  did  not 
like  the  position  of  the  pole  and  fuse-box,  and  it 
is  accoroing  to  the  eyidence,  I  do  not  doaht» 
so  near  the  entrance  to  tbeir  house  as  to  be  a 
nuisance.  I  do  not  say  for  a  moment  that  but  for 
the  Act  of  Parliament  they  could  not  maintain 
an  action  for  a  nuiuinoe.  I  have  no  doubt  that 
they  could.  It  would  be  a  nuisance  to  put  a  pole 
there  but  for  the  Act  of  Parliament,  and  I  nave 
no  doubt  that  the  plaintiffs  would  be  able  to 
satisfy  a  jury  that  there  would  be  soiBoieiit 
special  damage  sustained  by  them  in  oonaeqnenoe 
of  the  erection  of  that  pole  and  f  use*box  to  entitle 
them  to  some  damages.  I  haye  no  doubt  of  that 
at  all,  but  the  nuisance  has  been  sanctioned  by 
the  Act  of  Parliament,  and  unless  they  oan  show 
that  the  powers  of  the  Act  of  Parliamient  have 
been  so  abused  that  this  court  ought  to  say  to  the 
defendants,  "We  wiQ  inteorfere  and  preyent  yon 
using  your  rights,"  the  plaintiffs  have  no  case. 
In  my  judgment,  the  plaintiffs  fail  to  make  out 
the  essential  proposition  which  it  is  neoessair  foi 
them  to  sustun  in  this  case,  that  there  has  oeen 
such  an  abuse  of  the  powers  of  the  defendants 
that  this  court  can  interfere.    Now,  the  Yice- 
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Cfaanoellor,  who  hd&  bestowed  a  great  deal  of  care 
and  attention  on  this  case,  has  taken  a  different 
Tiew.  He  has  looked  at  it  from  a  different  point 
d  Tiew.  To  mj  mind  he  has  not  attached  suffi- 
cient weight  to  the  all-important  fact,  which  is 
the  kej  to  the  whole  ca«e,  that  there  is  express 
statntorj  power  to  do  that  which  has  been  done, 
althonf^h  the  ineyitable  conseqaence  is  a  nuisance. 
The  Vice- Chancellor  has  not  attached  sufficient 
importance  to  that,  and,  not  having  done  so.  he 
has  gone  into  the  question  of  whether  a  more 
oonTenient  place  could  be  found.  Once  jou  set 
into  that  inquiry,  I  have  not  the  least  doubt  that 
a  few  feet  more  or  less  to  the  north  or  south  or  in 
some  other  direction  would  be  lees  inconyenient 
to  the  plaintiffs  and  not  less  inconvenient  to  the 
defendants.  To  mj  mind  that  inqnirj  is  one 
which  there  is  no  room  for  ns  to  go  into  and 
which  we  ouffht  not  to  go  into.  If  we  did,  the 
result  would  DC  that  practically  we  should  have 
to  lay  down  the  tramwaj  and  the  poles  ourselves. 
It  is  not  our  duty ;  it  is  not  our  province.  Our 
province  is  to  control  the  defendants,  if  need  be, 
in  the  exercise  of  their  powers,  and  if  they  have 
the  powers  and  exercise  them  bond  fide  for  the 
purposes  for  which  they  are  conferred,  we  have 
no  jurisdiction  to  interfere.  I  think,  therefore, 
that  this  appeal  must  be  allowed,  and  the  action 
dismissed  with  costs. 

Sir  Francis  Jbt7Nb. — I  am  of  the  same 
opinion.  This  case  certainly  does  raise  very 
important  questions,  both  of  law  and  of  fact. 
And  although  I  do  not  desire  to  deal  with  the 
matter  at  any  great  length,  after  the  judgment  of 
the  Master  of  the  RoQs,  at  the  same  time  I  am 
anxious  to  point  out  that  it  appears  to  me  that  on 
the  authorities  it  is  sufficientiy  clear  that  the 
defendants  have  power  themselves  to  determine, 
if  they  determine  honestly,  what  the  position  of 
these  poles  ought  to  be.  It  appears  to  me  clear 
tiiat  they  had  statutory  authority  to  do  what 
they  have  done,  and  they  may  put  the  poles  in 
such  places  as  appear  to  them  to  be  necessary  or 
expecuent.  It  is  a  power  which  the^  derive  under 
sectw  36  of  the  Liverpool  Corporation  Tramways 
Act  1897,  which  was  incorporated  in  the  Pro- 
visional Order  of  the  followmg  year.  The  whole 
of  this  case  appears  to  me  to  turn  upon  this: 
whether  in  fact  they  had  that  statutory  autho- 
rity or  not.  If  they  had  not  power  to  do  the 
exact  thin^  which  the^r  have  done,  then  I  agree 
that  there  is  authority  in  the  case  of  Metropolian 
Anlunu  DieMct  Board  v.  HtU  (44  L.  T.  Bep.  653 ; 
6  App.  Cas.  193)  for  sa^ng  that  although  Parlia- 
ment may  have  authonsedthem  in  a  sense  to  do 
what  they  did,  still  Parliament  must  not  be  taken 
to  have  authorised  them  to  do  it  at  the  expense 
of  creating  a  nuisance  and  so  invading  private 
r^hts.  That  is  to  my  mind  the  effect  of  the  case 
of  MeiropolHan  Aaylume  Dutrict  Board  v.  Hill 
(ubi  9up.)j  and  when  you  undertand  that  case  it 
appears  to  me  dear  that  the  present  case  does 
not  fall  within  it.  That  case  is,  of  course,  a  very 
important  authority,  and  a  great  deal  of  light  has 
heea  thrown  upon  it  by  the  subsequent  case  of 
London^  BrighUm,  and  South  Coast  Aailway  Com- 
pany V.  Tntman  (54  L.  T.  Bep.  250 ;  11  App.  Cas. 
45).  I  do  not  think  that  any  light  has  been 
thrown  upon  it  by  the  actual  decision  in  that 
case,  wluch  appears  to  me  to  have  been  deter- 
mined on  very  different  considerations.  But  the 
dicta  of  the  noble  and  learned  Lords  who  decided 


the  case  of  London,  Brighton,  and  South  Coast 
Railway    Company  v.  Truman  {uhi  fup.)— espe- 
cially the  judgment  of  Lord  Blackburn,  who  took 
part  in  tne  previous  decision  in  HilVs  case  (ubi 
8t4p.)— throw  a  great  deal  of  light  upon  the  former 
case.    Now,  HUVs  case  {uhi  sup,)  undoubtedly 
shows  that  where  Parliament  has  given  only  a 
general  authority,  not  prescribing  the  particular 
place  on  which  the  thing  is  to  be  done,  nor  pre- 
scribing the  exact  thing  which  is  to  be  done,  out 
merely  giving  general  powers,  then,  inasmuch  as 
the  fair  inference  from  that  legislation  is  that 
there  was  no  intention  on  the  part  of  Parliament 
to  give  any  po^er  to  invade  private  righte  and  to 
create  a  nuisance  at  the  expense  of  individuals,  if 
the  thing  is  done  it  must  be  done  so  as  to  avoid 
creating  such  nuisance  unless  such  nuisance  can 
be  shown  to  have  been  ineviteble  and  necessary. 
But  that  is  not  the  question  here,  because  if  you 
have  the  case  of  Parliament  directing  a  thin^  to 
be  done  in  the  sense  that  it  pointe  out  how  it  is 
to  be,  where  the  particular  act  is  to  be  accom- 
plished, and  how  it  is  to  be  accomplished,  then 
the  fair  inference  is  that  Parliament  in  so  direct- 
ing does  authorise  a  nuisance  which  is  ineviteble 
from  the  nature  of  things.     That  brings  the  case 
within  the  class  of  cases  of  which  the  Stockton 
and    Darlington    Bailtoay    Company    v.    Brovm 
(9  H.  of  L.  Uas.  246)  is  an  example.    One  of  tho 
strongest  pieces  of  evidence  to  snow  that  Parlia- 
ment intends  that  the  thing  should  be  done  even 
if  it  creates  a  nuisance   is  to  be  found  where 
Parliament    has    laid  down   certain    limite    of 
deviation  within  which  land  is  to  be  taken  and 
on  which  works  are  to  be  erected.     The  force 
of  that  appears  to  me  to  be  that  in  so  tekiug 
those  limite  of  deviation  Parliament  has  expressed 
ite  intention  that  the  act  shall  be  done  within 
those  limite,   so  protecting  the  company  or  the 
persons,  the  undertekers  doing  the  work,  from 
any  consequences,  even  though  tiiose  consequences 
may  follow  from  the  invasion  of  private  righte. 
That,  to  my  mind,  is  the  result  of  the  decision  in 
the   case  of  the  Stockton  and  Darlington  BaiU 
way  Company  v.  Brown  {ubi  sup.),  and  I  refer 
particulany  to  the  expressions  which  were  used 
Dv  Lord  Cranworth    as  bearing  out  that  view. 
!now,  what  do  we  find  in  the  present  case  F    Do 
we  find  that  there  is   an  express  direction  by 
Parliament  as  to  how  the  thin^  is  to  be  done,  and 
where  it  is  to  be  done  P     I  think  we  do.    In  the 
first  place  we  have  the  Provisional  Order  whick 
authorises    the   making   of   a    tramway    down 
Paradise-street,  and  which  fixes  the  locality  and 
in  itself  authorises  the  doing  of  something  whinh- 
is  necessarily  a  nuisance.    Then  we  have  sect.  36 
of  the  Act  of  1897,  which  extends  the  power 
beyond  Paradise-street  and  gives  the  power  of 
maintuning  *'  in,  over,  or  und^  the  surface  of  any^ 
street" — ^that  would  include,  of  course.  College- 
lane — "  all  such  works  as  may  be  necessary  or 
expedient  for  the  purpose  of  adapting  the  tram- 
ways or  any  of  them  to  the  use  of  mechanical 
power."    Now,  that  appears  to  me  to  give  distinct 
authority  and  in  a  sense  a  direction  if  the  works 
are  to  be  carried  out  at  all  to  lay  down  and  main- 
tain in,  over,  or  under  the  surface  of  CoUege- 
lane  all   such    works   as    may  be  necessary  or 
expedient — that  is  to  say,  the  Act  direote  how  the 
work  is  to  be  carried  out,  and  where  it  is  to  be 
carried  out.    If  that  be  so,  then  the  case  appears 
to  me  to  be  precisely  analogous  to  that  of  a  rail* 
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%a7  compaoy  who  are  anthorised  to  do  works 
•within  the  limits  of  deviation  so  far  as  marked 
^out.  To  my  mind  that  hring^  the  present  case,  as 
I  have  already  said,  witlun  the  authurity  of 
Btocktan  and  Darlington  Bailway  Company  v. 
Broum  (uhi  sup.),  and  prevents  the  case  of  the 
Metrovoiitan  Asylums  District  Board  (ubi  sup.) 
from  oein;;  applicable,  because  the  effect  of  the 
Stockton  and  Darlington  Railway  Company  v. 
Brown  (ubi  sup,)  undoubtedly  is  this,  that  if 
Parliament  does  so  authorise  and  direct  in  such 
^sase  the  judges  of  what  is  to  be  necessary 
are  not  a  court  of  law,  but  the  corpora- 
tion or  their  advisers  who  are  authorised  to 
do  the  work.  Therefore  the  conclusion  to  which 
I  arrive  is  that  the  effect  of  sect.  36  is  to 
authorise  the  Corporation  of  Liverpool,  who  are 
the  undertakerd,  to  do  everything  that  they 
consider — not  that  we  consider,  but  that  they 
oonsider — necessary  or  expedient.  Aud  I  am 
unable  to  say  that  they  are  not  within  their 
powers  when  they  consider,  as  they  have  con- 
sidered, honestly  and  fairly,  what  is  necessary  or 
expedient)  and  when  they  have  come  to  the  con- 
clusion that  this  pole  is  put  in  a  place  which  is 
neoessary  or  expedient  for  their  electric  tramway. 
That  is  the  question  of  law.  Then  comes  the 
question  of  fact.  Now;  I  confess — and  this  is  the 
reason  why  I  wish  to  deal  with  the  matter — that 
I  have  had  considerable  doubts  at  various  stages 
during  the  argument  whether  it  could  fairly  be 
said  that  the  advisers  of  the  corporation — I  am 
not  alluding  to  the  corporation  itself — have  really 
acted  bond  fide  in  the  sense  that  they  have  fairly 
endeavoured  to  ascertain  what  was  necessary  or 
expedient,  clearing  their  minds  from  personiJ 
motives  and  personal  feelinsr  I  was  greatly 
impressed  by  the  view  of  the  Vice-Chanc^lor  in 
the  matter,  because  I  cannot  help  feeling  that  the 
view  of  the  Vice- Chancellor  undoubtedly  was  that 
the  conduct  of  Mr.  Brodie,  the  engineer  of  the 
oorporation,  was,  to  use  the  Yice-Chancellor's 
phrase,  "  perverse  and  vexatious  " — that  is  to  sar, 
that  he  was  not  actuated  by  proper  motives  in 
the  decision  to  which  he  came.  And  I  should 
also  be  inclined  to  lay  great  stress  on  the  view  of 
tiie  learned  judge,  who  actually  saw  the  veir 
witness  in  question  and  heard  him  cross-examined. 
I  cannot  help  thinking  that,  if  we  had  had  the 
advantage  of  seeing  and  hearing  Mr.  Brodie,  we  very 
likely  should  have  been  enabled  more  easily  to 
oome  to  a  conclusion  than  I,  at  any  rate,  have 
been  able  to.  Still,  looking  at  all  the  facts  of  the 
case,  I  cannot  bring  myself  to  think  that  it  is 
proved — ^because  it  has  to  be  proved — that  Mr. 
Brodie  did  act  in  such  a  wa^  as  to  mislead  tiie 
eoiporation  because  he  was  himself  actuated  by 
an  improper  motive.  The  remarks  which  were 
last  made  by  Mr.  Neville  appeared  to  me  to  be 
extremely  forcible,  and  indeed  are,  in  my  mind, 
the  key  of  the  position.  It  was  not  Mr.  Brodie 
who  fixed  the  place  where  this  pole  should  be  put. 
To  my  mind,  tnat  is  a  very  important  matter.  The 
person  who  really  did  it  was  Mr.  Higginson,  acting 
as  he  tells  us — and  there  is  no  reason  to  doubt  his 
word — ^under  the  directions  of  Mr.  Brodie  not  to 
fix  the  pole  in  any  particular  place,  but  to  fix  it 
where  it  would  do  as  little  injury  aspossible  and 
in  a  place  to  give  the  least  offence.  Be  apparently 
carried  out  &OBe  directions  when  it  was  found 
that  the  rosette  system  could  not  be  adopted. 
The  first  endeavour  was  to  plaee  the  pole  mere 


it  would  have  been  unobjectionable— doee  to  the 
house  of  the  plaintiffs.  That  wju  found  to  be 
impracticable,  because  Mr.  Higginson  was  told  by 
a  person  who  came  from  the  plaintiffs*  shop,  whom 
he  supposed  to  have  authority  to  say  what  he  did, 
that  that  place  was  not  available  because  there 
was  a  cellar  under  the  shop  and  the  goods  would 
be  injured.  Then  another  place  was  tried.  Then, 
again,  somebody  else  came  frum  the  shop,  and  it 
was  suggested  that  the  pole  should  be  moved  back 
18in.,  or  something  of  that  kind,  till  it  came  to 
the  place  it  occupies  at  the  present  moment.  So 
that  it  was  Mr.  Higginson's  decision,  actuated,  as  I 
cannot  help  thinking,  partly  by  his  own  ideas  and 
partly  by  his  own  wish  to  find  the  best  possible 
place,  and  partly  by  suggestions  made  to  him  by  ite 
plaintiffs'  employees,  which  led  to  this  particular 
place  being  decided  upon.  That,  to  my  mind, 
goes  a  very  long  way — indeed  I  think  it  goes  the 
whole  way — to  absolve  Mr.  Brodie  from  having 
been  guilty  of  anything  like  m>ala  fides  in  patting 
this  pole  where  it  eventually  found  its  place.  I 
do  not  forget — because  the  matter  impressed  my 
mind  a  great  deal — all  that  happened  afterwards. 
I  do  not  forget  that  Mr.  Brooie  may  have  said 
to  the  corporation  that  the  condition  of  the  streets 
was  such  as  to  prevent  the  pole  being  placed  any- 
where but  where  it  was,  whereas  in  truth  there 
were  plenty  of  other  places  where  it  might  have 
been  put.  I  do  not  forgut  all  the  elaborate 
reasons  which  were  put  forward  at  the  trial  why 
this  pole  was  in  the  best  place,  which,  I  think, 
broke  down — ^for  instance,  uie  supposed  ofaBtmo* 
tion  to  College-lane  if  the  pole  had  been  put 
some  6ft.  or  loft,  or  14ft.  further  down  ^e  lane-— 
which  reasons,  I  think,  were  not  well  founded.  I 
think  it  is  perfectly  clear  not  only  that  obetmo- 
tion  is  caused  from  the  position  of  the  pole  where 
it  is,  but  also  that  if  care  had  been  taken  it  might 
have  been  possible  to  find  a  place  which  would 
have  been  free  from  objection.  I  do  not  say  that 
it  is  not  to  be  regrettea  that  when  the  plaintilb 
made  the  objection  thev  did,  Mr.  Brodie  did  not 
endeavour  to  the  best  of  his  ability  to  find  sone 
other  place.  I  do  not  think  he  did.  But,  m 
fairness  to  Mr.  Brodie  and  in  fairness  to  the 
ciuporation,  it  must  be  said  that  the  plaintUEs  did 
not  themselves  adopt  the  most  conciliatory  method 
of  arriving  at  a  fa^ppy  solution  of  the  diffioolty* 
because  m>m  the  very  first  they  charged  tins 
corporation  with  something  like  mala  fides,  and 
that  charge  was  persisted  in  from  first  to  last. 
Therefore  this  naturally  set  Mr.  Brodie  and  the 
corporation  in  a  frame  of  mind  which  did  Hot 
dispose  either  of  them  to  look  very  favourably  on 
the  plaintiffs'  oomplaint.  But  that  is  a  ^mrj 
different  thing  indeed  from  saving  that  the 
corporation,  in  deciding  on  the  plaee  where  tfaiv 

rle  was  to  be  placed^  were  not  acting  bond  fide, 
think  the  evidence  shows  that  they  were,  and 
there  is  no  evidence  to  show  that  Mr.  Brodie  and 
still  less  Mr.  Higginson  were  actuated  by  any- 
thing but  the  bond  fide  desire  to  fix  upon  a  plaee 
which  would  be  necessary  or  expedient  within  the 
powers  conferred  on  them  by  the  Act  of  Parliaments 
Under  these  circumstances  I  think  that  on  both 
the  law  and  the  facte  the  decision  of  the  Yioe- 
Chancellor  ought  to  be  reversed,  and  this  appeal 
must  succeed. 

BiGBT,  L.  J. — ^Agreeing  as  I  do  with  the  reasons 
given  by  the  Master  of  zn»  Bolls,  and  Imving  lelt 
very  strongly  the  objections    which   hove  iMeil- 
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urged  by  the  President,  but  thinking?  that  they 
fan  be  got  over ;  I  shall  say  very  little.  I  have 
only  to  add  on  the  question  of  the  powers  actually 
oonferred  on  the  corporation  the  expression  of 
my  opinion  that  the  word  *'  adapting  ^  in  sect.  36 
-of  the  Act  of  1897  does  not  necessarily  involve 
the  takin[|  of  a  horse-power  tramway  and  con- 
verting it  into  one  worked  by  mechanical  power. 
If  it  did,  that  case  does  not  arise  here.  But 
"adaptinp^"  means,  to  my  mind,  nothinfi^  more 
than  making  fit — making  the  tramway,  or  whatever 
it  is  that  is  authorised,  nt — and  here  the  Paradise- 
street  tramway  is  clearly  authorised.  That  is  to 
say,  "  adapting  "  means  making  it  fit  for  use  by 
mechanics — ^that  is  to  say,  electrical— power.  On 
the  question  of  bona  fides,  the  h<yna  fides  of  the 
corporation  is  not  called  in  question.    The  bona 

Ss  of  their  engineer.  Mr.  Brodie,  alone  finally 
been  attacked.  When  I  find  that  he  was  in 
favour  of  centre  poles,  I  cannot  imagine  that  he 
would  feel  a  personal  objection  to  anyone  who 
refused  to  give  consent  to  have  a  rosette  affixed 
to  his  house.  Human  nature  would  be  rather 
that  he  would  be  inclined  to  say  to  his  employers : 
"  See  the  diffioultqr  vou  will  get  into  by  dissenting 
from  my  plan,  wmch  would  have  got  you  over  all 
these  things."  At  any  rate,  we  see  that  in  the 
first  plan  placed  before  us,  wluch  was  adopted 
before  he  had  had  the  refusal,  or  any  reason  to 
suspeot  that  there  would  be  a  refusal,  on  the  part 
of  the  plaintiifs,  he  had  really  indicated  a  centre 
pole  pretty  nearly  or  almost  entirely  opposite  the 
comer  of  the  plaintifb'  house.  In  the  next  plan 
when  the  cenh«  poles  were  given  up  he  indicated 
a  span  wire  to  the  oomer  ox  the  house,  all  that 
having  been  arranged  before.  Aad  he  gave 
general  directions  to  Mr.  Higginson  to  plant  a 
pole  not  actually  on  the  particular  spot,  but  near 
the  point  where  it  was  ultimately  planted.  I 
consider  that  that  left  to  Mr.  Higginson  a  certain 
discretion,  and  there  can  be  no  doubt  at  all  to  my 
mind  that  Mr.  Brodie  was  acting  perfectly  bond 
fide  both  in  giving  Mr.  Himnson  instructions 
and  in  adopting  what  Mr.  Higginson  had  done, 
and  in  recommending  the  corporation,  as  he  did 
on  several  occasions  Afterwards,  to  abide  by  that 
plan.  For  these  reasons  I  concur  in  the  judg- 
ments that  have  been  siven,  and  I  think  that  the 
appeal  must  be  allowed. 

Macmorranf  Q.C. — I  have  to  apply  that  the 
costs  of  the  shorthand  notes  of  the  evidence  in 
this  case  may  be  allowed.  The  shorthand  notes 
of  the  judgment  will  be  all  iwed  as  a  matter  of 
course.  I  understand  the  practice  to  be  that 
where  the  evidence  has  been  gone  into  in  this 
court,  as  it  has  had  to  be  in  this  case,  with 
reference  to  questions  of  fact,  the  costs  of  the 
shorthand  notes  are  allowed. 

HiasY,  L.J. — No,  jou  cannot  say  so  by  any 
means.  There  are  cases  where  it  has  been 
allowed,  but  those  cases  are  very  rare,  and  I  think 
the  rule  of  the  court  may  be  better  expresKcd  by 
saying  that  we  only  do  it  in  very,  very  special 
cases  indeed.  If  there  is  a  reason,  the  parties 
ought  to  be  reasonable  and  come  to  an  arrange- 
ment themselves.  ^         i    u      j 

Appeal  allowed. 

Solicitors  for  the  appellants,  F.  Venn  and  Co., 
agents  for  Edward  R.  PicJcmere,  Liverpool. 

Solicitor  for  the  respondents,  J.  Hands,  agent 
for  /.  F.  Harrison  and  Burton,  Liverpool. 
Mao.  Gas.— Vol.  XIX. 
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QUEEN'S  BENCH  DIYISION. 

Jan,  24  and  25, 1900. 

(Before  Channell  and  Buckhill,  J  J.) 

National  Sporting  Clttb  Limitbd  (apps.)  v. 

CoPB  (resp.).  (a) 

Intoxicating  liquors — Proprietary  club — Company 
proprietor —  Sale  to  members  —  Licence —  Beet' 
house  Ad  1834  (4  ife  6  Will,  4,  c.  85).  s.  17— 
Refreshment  Houses  {Wine)  Act  1860  (23  Vict, 
c.  27),  s.  19. 

The  members  of  a  club  were  formed  into  a  joint 
stock  comparty  incorporated  under  the  Companies 
Acts  for  the  purpose  of  carrying  on  the  club. 
There  wets  no  rude  in  the  memorandum  or  ar tides 
of  association  or  constitution  of  the  club  which 
prevented  other  than  members  of  the  dub  from 
holding  shares  in  the  company,  and  in  time, 
owing  to  the  deaths  of  some  members  and  the 
resignation  of  others  who  were  shareholders,  a 
few  shares  became  the  property  of  persons  who 
were  not  members.  The  company  in  carrying  on 
the  club,  among  other  things,  sold  by  retail 
intoxicating  liqv^ors  and  tobacco  to  members  of 
the  club. 

Held,  thai  the  company  was  a  separate  legal 
entity  from  the  members  of  the  clttb,  cmd  the 
sale  of  the  intoxicating  liquors  and  tobacoo  to 
members  was  not  in  law  or  in  fact  a  distribution 
of  the  common  property  of  the  msmbers  among 
themselves,  but  the  sale  oy  retail  of  these  articles 
by  the  company  to  the  msmbers,  and  therefore 
constituted  breaches  of  sect,  17  of  the  Beerhouse 
Act  1834  and  sect,  19  of  the  Befreshmeni  Houses 
Act  1860. 

Case  stated  hj  the  metropolitan  magistrate  sitting 
at  Bow.  street. 

At  the  Bow-street  Polioe-oourt,  on  the  29th 
June  1899,  informations  were  exhibited  by  A.  W. 
Cope,  an  officer  of  Inland  Revenue,  acting  therein 
under  the  order  of  the  (Jommissioners  of  InLuid 
Revenue  (hereinafter  called  the  respondent) 
agahist  the  National  Sporting  Club  Limited 
(hereinafter  called  the  appellant),  for  that  they, 
the  said  tsational  Sporting  Club  Limited,  did  sell 
spirits,  wine,  beer,  and  tobacco  without  having  in 
force  tbe  licences  required  by  tbe  various  statutes 
in  that  behalf  for  such  sales. 

Seven  summonses  were  granted  against  the  appel- 
lants in  respect  of  such  sales,  which  summonses 
were  heard  by  tbe  learned  magistrate  together,  with 
tbe  consent  of  the  parties,  and  on  tbe  26th  July 
1899  he  convicted  the  appellants  on  all  the  sum- 
monses, and  imposed  in  respect  of  the  charge  of 
retailiug  spirits  without  a  licence  on  the  24th 
April  1899  a  fine  of  101.  and  lOZ.  10«.  costs,  and 
on  each  of  the  other  summonses  a  fine  of  Is.  and 
2s.  costs. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved : — 

The  appellants  were  a  limited  liability  company 
duly  registered  and  incorporated  on  the  27th  Nov. 
1891  under  the  Companies  Acts  1862  to  1890.  and 
carried  •  n  tbe  business  of  a  club  at  No.  43,  King- 
street,  Covent  Garden,  W.C.,  under  rbe  stjle  of 
"The  National  Sporting  Club  Limited." 

It  was  admitted  that  the  company  had  no  excise 

(a)  Beported  by  J.  ANDaiiw  Strahan,  Eiq.,  Bftrrlttor-at-Law. 
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licence  for  the  raJe  of  any  intoxicating  liquor  or 
tobacco. 

The  capital  of  the  company  wae  16,000Z.  divided 
into  6500  preference  shares  of  2Z.  each,  and  1500 
ordinary  shares  of  21.  each.  The  preference 
shares  (of  which  3442  have  been  issued)  were 
originally  allotted  to  members  of  the  club,  but 
were  now  held  partly  by  members  and  partly  by 
non-members;  tne  holding  of  non-members  was 
only  of  such  shares  as  were  not  repurchaseable 
by  the  club  by  reason  of  their  being  the  property 
of  members  who  had  resigoed,  or,  having  been 
held  by  members  of  the  dub  who  bad  died,  they 
had  become  the  property  of  their  representatives. 
The  preference  shareholders  were  entitled  to 
receive  out  of  the  profits  of  each  year  a  pre- 
ferential dividend  at  the  rate  of  8  per  cent,  per 
annum.  The  whole  of  the  ordinary  shares  were 
taken  by  the  two  vendors  of  the  business  in  part 
payment  of  the  purchase  money,  and  dividends 
were  only  payable  upon  such  ordinary  shares  out 
of  the  surplus  profits  (if  any)  on  the  year's 
working  after  the  payment  of  the  preferential 
dividend  of  8  per  cent,  above  referrod  to.  No 
dividend  was  payable  except  out  of  the  net 
profits  of  the  company  which  were  entirely  earned 
upon  the  club  premises  The  business  of  the 
company  was  acquired  •  from    the   two  vendors 

Swho  became   two    directors   of   the    company) 
br  8500Z.  in  cash,  and  1500  ordinary  shares  of 
22.  each. 

A  report  and  balance-sheet  duly  audited  had 
been  issued  annually  by  the  directors  to  the 
shareholders  since  the  incorporation  of  the  com- 
pany. Dividends  were  duly  paid  on  the  pre- 
ference and  ordinary  shares  for  the  years  1897 
and  1898. 

On  the  9th  Au^.  1895  a  lease  of  the  club  pre- 
mises which  had  up  to  that  date  been  held  by 
the  company  from  the  vendors  of  the  business 
(who  were  the  assignees  of  a  moi*tgagee  of  the 
lessee  thereof)  was  granted  to  the  company  by  the 
Duke  of  Bedford  for  a  term  of  twenty- one  years 
at  a  yearly  rent  of  7502.,  the  company  under- 
taking  amongst  other  things  to  pay  all  rates  and 
taxee,  to  execute  all  repairs,  and  to  insure  the 
premises  against  fire  in  the  sum  of  50002.  at 
least. 

The  rules  of  the  club  enable  members  to  intro- 
duce guests  to  the  club.  On  ordinary  nights 
(being  nights  other  than  "  entertainment  nights  " 
hereinafter  mentioned)  the  practice  was  for  a 
member  introducing  a  (tuest  to  write  his  (the 
member's)  and  the  suest's  names  in  a  book  kept 
for  the  purpose.  On  "entertainment  nights" 
(that  is  to  say,  on  evenings  when  an  athletic  or 
some  other  display  was  l^ing  held  in  the  theatre 
of  the  club)  the  practice  was  as  follows :  Tickets 
were  issued  to  members  desirous  of  introducing 
guests,  sudh  tickets  beine  taken  from  a  book  con- 
taining counterfoils  of  the  same,  and  no  person 
was  allowed  to  be  admitted  to  the  club  on  such 
occasions  unless  he  produce  to  the  officials  of  the 
club  especially  employed  for  the  purpose  a  ticket, 
on  the  counterfoil  of  which  was  written  the  name 
of  the  guest  and  the  name  of  the  member  intro- 
ducing such  guest,  such  member  being  held 
responsible  for  his  guest. 

There  were  provisions  in  the  rules  of  the  club 
for  preventing  persons  not  being  members  of  the 
club  from  paying  for  any  refreshment  or  tobacco 
supplied  to  them  in  the  club,  and  the  same  had 


to  be  paid  for  by  a  member.  These  provisioiw 
were  made  in  good  faith,  and  notices  calling 
attention  to  these  regulations  were  on  the 
occasions  hereinafter  r^erred  to  posted  in  the 
different  rooms  in  the  club  premises.  Strict 
instructions  were  given  both  on  such  occasions 
and  at  other  times  to  the  employees  of  the  ebb 
to  comply  with  this  rule,  and  several  persons,  in- 
cluding an  ex-inspector  of  the  metropolitan  police, 
were  specifically  employed  (as  on  other  "enter- 
tainment nights")  to  see  that  such  rule  was 
carried  out. 

All  intoxicating  liquor  and  tobacco  served  upon 
the  club  premises  were  supplied  to  the  National 
Sporting  Club  Limited  and  paid  for  by  the  com- 
pany's cheque,  and  the  profits  (if  any)  upon  the 
sale  of  tiie  same,  as  well  as  all  profits  derived  from 
carrying  on  the  club,  went  into  the  funds  of  the 
company  and  were  distribnted  in  dividend  amongst 
the  shareholders. 

On  the  evenings  of  the  24th  April  and  the 
1st  May  1899,  which  were  "  entertainment  nights,'*^ 
the  respondent,  who,  as  already  stated,  was  an 
officer  of  Inland  Revenue  acting  on  the  instrac- 
tions  of  his  superiors,  in  company  with  one  Thor^ 
also  an  officer  of  Inland  Revenue,  obtuned  admiS' 
sion  to  the  club  by  means  of  a  ticket  which  had 
been  obtained  from  and  the  counterfoils  of  which 
were  signed  by  a  member. 

On  the  24th  April  the  officers  Cope  and  Thoipe 
arrived  about  9  p.m.  At  the  door  they  handed  m 
an  envelope  containing  the  tickets  and  passed 
in  downstcurs  through  a  room  used  as  a  refresh- 
ment room  into  a  theatre.  A  boxing  competition 
was  going  on ;  about  10  p.m.  there  wss  an  interval^ 
and  they  went  into  the  refreshment  room  they 
had  passed  through.  There  was  a  bar  on  the 
left  coming  from  the  theatre  with  tables  there. 
Thorpe  ordered  supper  for  two,  half  a  bottle  of 
claret,  and  a  glass  ox  gin  and  soda  from  a  waiter. 
No  question  was  asked  as  the  officers  entered  as 
to  their  being  members.  They  had  signed  no 
book.  What  Thorpe  ordered  was  supplied,  and 
he  x)aid  the  waiter.  After  that  Cop^  ordered  of 
the  waiter  two  cigars  and  was  supplied,  paying 
2s,  After  that  the  officers  went  to  the  bar.  Cope 
ordered  of  the  barmaid  one  gin  and  soda  and  one 
bottle  of  Bass's  beer.  She  served  the  gin  and  was 
pouring  the  soda  out,  and  as  she  was  doing  so- 
she  asked  if  Cope  was  a  member,  and  without 
waiting  for  an  answer  finished  pouring  it  out. 
Cope  made  no  answer,  but  put  down  Ss.  The 
Bass's  beer  was  supplied  too.  There  were  other 
persons  in  the  room  being  suppHed  with  Hqaor» 
and  tobacco. 

On  the  1st  May  the  same  officers  went  to  the 
club  again.    Thorpe  handed  in  the  tickets.  They 
were  not  asked  any  questions  and  signed  no  book. 
There  was  a  boxmg  competition  going  on.    At 
the  interval,  about  10  p.m.,  the  officers  went  into 
the  refreshment  room.    Thorpe  ordered  supper, 
one  gin  and  soda,  one  lemonade  and  claret  and 
cigars  of  the  waiter — a  different  waiter.  They  were 
supplied,  and  Thorpe  paid.    The  officers  went  to 
the  oar  and  Cope  ordered  from  the  same  barmaid 
as  on  the  24th  April  one  gin  and  soda  and  ooe 
bottle  of  Bass.    She  said:  "Are  you  a  member, 
sir  P  "  Cope  eaid  "  No."  She  said  «  You  know  jon 
are  not  allowed  to  pay,"  and  did  not  supply  him. 
While  the  officers  were  in  the  refreshment  room 
other  persons  were  being  served  with  liquors  and 
tobacco. 
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Haying  regard  to  the  oircumstanoee  tuider 
which  these  offioers  were  served  as  above  men- 
iioned,  and  to  all  the  evidenoe  before  him,  and  to 
the  preeantionfi  hareinbeforR  mf erred  to  against 
the  serrioe  of  non-members,  the  learned  magis- 
trate was  of  opinion  that  for  the  parpoaes  of  uiis 
<»Lse  the  re^>ondent  and  his  brother  officer  were 
in  the  position  of  members  of  the  olub,  that  thej 
were  in  fact  taken  and  assnmed  by  the  waiters  and 
barmaid  who  supplied  to  them  the  refreshments, 
tobacco,  and  liquors  as  above  stated  to  be  members 
of  the  club,  and  under  that  assumption  the 
officers  were  in  fact  supplied  bj  the  waiters  and 
barmaid  as  members  oi  the  dub.  He  thought 
that  if  the  waiters  and  barmaid  had  knowingly 
supplied  non-members  they  would  have  acted 
beyond  the  scope  of  their  authority  in  so  doing. 
He  found  as  a  fact  that  they  sold  the  liquors 
and  tobacco  to  the  officers  thinking  they  were 
members.  He  declined  to  deal  with  the  case  as 
one  of  sale  to  non-members  of  the  club.  Neither 
the  waiters  nor  the  barmaid  were  called  before  him. 

It  was  also  proved  by  the  excise  officers  and 
not  disputed  by  the  appellants  that  on  the 
occasion  of  each  of  their  visits  a  number  of 
members  of  the  club  were  served  with  intoxica- 
ting liquors  and  tobacco  upon  the  club  premises, 
and  the  magistrate  found  as  a  fadb  that  the  ap- 
pellants, on  the  24th  April  and  the  Ist  May,  made 
a  practice  of  selling  and  did  sell  intoxicating 
liquors  of  the  kinds  mentioned  in  the  informations 
and  tobacco  to  members  of  the  club. 

On  the  part  of  the  appellants  it  was  contended 
that  the  sale  by  the  National  Sporting  Club 
Limited  of  intoxicating  liquors  and  tobacco  to 
the  shareholders  of  uie  company  who  were 
members  of  the  club  was  a  sale  to  members  of 
their  own  property,  or  at  all  events  of  property  of 
which  the  members  were  co-owners,  or  in  which 
the  members  had  an  interest,  and  was  not  a  sale 
within  the  meaning  of  the  statutes  under  which 
these  proceedings  were  taken,  and  that  therefore 
no  licence  was  necessaiy  in  that  behalf,  and 
special  reliance  was  placed  by  the  appellanta 
upon  the  caaes  of  Oraff  v.  Evan9  and  Evans  v. 
Newell  cmd  Hemingway,  hereinafter  more  par- 
ticularly referred  to. 

On  behalf  of  the  respondent  it  was  contended 
that  the  intoxicating  hquor  and  tobacco  so  sold 
to  the  members  of  the  National  Sporting  Club 
Limited  were  the  property  of  the  limited  com- 
pany and  not  of  the  members  of  the  club,  and 
that  in  any  case  such  sale  was  an  infringement 
-of  the  statutes. 

In  the  argument  attention  waa  called  to  the 
following  caaes  and  statute : 

Oraff  J,  Evan$,  46  L.  T.  Bep.  847 ;  8  Q.  B.  Div.  378 
NeweU  v.  Hemingroay,  60  L.  T.  Bep.  544 ; 
Newman  v.  Jone9,  55  L.  T.  Bep.  2^27;  17  Q.  B 

Div.  182 ; 
Bond  V.  Svane,  59  L.  T.  Bep.  411 ;  21  Q.  B.  Div 

249; 
Bowyer  v.  Percy  8v/pper  Club,  69  L.  T.  Bep.  447 

(1893)  2  Q.  B.  154 ; 
John  Foeter  and  8ona  v.  Commiaeionert  of  Inland 

Revenvs,  69  L.  T.  Bep.  817 ;  (1894)  1  Q.  B.  516 
CoUman  v.  MitU,  75  L.  T.  Bep.  590 ;  (1897)  1  Q.  B 

396; 

Lyman  v.  O'Reilly,  (1898)  L.  Bep.  Ir.  2,  p.  48  ; 
Sale  of  Gk>od8  Aot  1898,  a.  1,  (1). 

The  learned  magistrate  was  of  opinion  upon 
the  evidence  before  him  that  the  appellant  com- 


pany was  carryine  on  the  business  of  a  proprietary 
club,  the  goodwiU  and  fixtures  whereof  the  com- 
pany had  bought;  that  the  company  known  as 
the  National  Sporthig  Club  Limited  was  a  separate 
legal  entity  distinct  from  the  club  and  also  dis- 
tinct from  its  shareholders,  that  the  refreshment, 
liquors,  and  tobacco  sold  were  bought  for  and 
paid  for  by  the  company,  and  were  the  property 
of  the  company,  and  not  in  any  way  the  property 
of  the  members  of  the  club;  that  the  refresh- 
ments, liquors,  and  tobacco  were  sold  by  and  for 
the  company  to  the  individual  members  of  the 
club,  who  were  supplied  therewith  by  the  widters 
and  barmaid ;  that  all  the  profits  from  the  sale  of 
the  refreshments,  liquors,  and  tobacco  to  members 
of  the  club,  and  from  carrying  on  the  club,  were 
the  property  of  and  received  by  the  company,  and 
were  divisible  amongst  the  shareholders  of  the 
company  as  such  according  to  their  respective 
rights  as  such  shareholders ;  that  the  managers, 
waiters,  barmaid,  and  other  servants  employed  in 
the  club  were  the  servants  of  the  company ;  and 
that  there  was  no  transfer  of  the  property  in  any 
liquor  or  tobacco  until  the  particular  hquor  or 
tobacco  waa  supplied  and  handed  to  the  member 
of  the  club  orderiug  it,  and  who  was  in  fact 
thereby  bound  to  pay  for  it ;  and  that  such  trans- 
action of  supplying  and  handing  over  the  liquor 
and  tobacco  was  a  sale  thereof. 

The  learned  magistrate  convicted  the  company 
accordingly  of  two  offencea  againat  6  Geo.  4,  c.  81, 
a.  26,  for  retailing  spirits  without  a  licence  on  the 
24th  April  and  the  Ist  May  respectively,  and  of 
two  offences  against  26  Geo.  4,  s.  81,  for  dealing 
in  tobacco  without  a  licence  on  the  24th  April  and 
the  1st  May  respectively,  and  of  two  offences 
against  23  &  24  Vict.  c.  27,  s.  19,  for  selling  wine 
by  retail  without  a  licence  on  the  24th  Apnl  and 
tne  Ist  May  respectively,  and  of  one  offence 
against  4  &  5  Will.  4,  c.  85,  s.  17,  for  selling  beer 
by  retail  without  a  licence,  and  imposed  the 
penaltiea  aa  above  stated. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether  the  learned 
magistrate  upon  the  above  statement  of  facts 
came  to  a  correct  determination  and  decision 
in  point  of  law  with  regard  to  the  aale  of  intoxi- 
cating liqnora  and  tobacco  to  membera  of  the  club. 

By  the  Beerhouse  Act  1884  (4  &  5  Will.  4, 

C.  85) : 

Sect.  17.  Every  person  not  being  duly  licensed  to  sell 
beer,  oyder,  and  perry  as  the  keeper  of  a  oommon  inn, 
alehnnee,  or  viotaalling-honse,  who  shall  sell  any  beer, 
oyder,  or  perry  by  retail  to  be  drank  or  oonsnmed  hi  or 
upon  the  hoose  or  premises  where  sold  without  having 
an  excise  retail  licence  in  force  aathorising  him  so  to  do 
.    .    .    shall  forfeit  twenty  pounds. 

By  the  Refreshment  Houses  Act  1860  (23  & 
24  Vict.  c.  27) : 

Sect.  19.  Every  person  who  shall  sell  any  wine  by 
retail,  whether  to  be  consnmed  on  the  premises  or  not, 
without  having  a  proper  licence  in  force  dnly  aathorising 
him  in  that  behalf  shall,  over  and  above  any  other 
penalty  to  which  he  may  be  liable,  forfeit  the  sum  of 
twenty  poonds. 

Lawson  Walton,  Q.O.  (C.  Mathew»  with  him). — 
This  is  a  case  of  extreme  importance,  since,  should 
the  court  decide  that  the  learned  ma^strate's 
view  of  the  law  is  correct,  the  decision  will  apply 
to  every  proprietary  club.  Here  undoubtedly 
there  is  a  sale  in  one  sense  when  one  member  buys 
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intoxicating  liquor.  The  company  owns  the 
liquor,  and,  although  all  the  members  of  the  club 
are  shareholders  in  the  company,  yet  some  share- 
holders of  the  company  are  not  members  of  the 
olub.  The  sale  then  is  not  a  mere  redistribution 
of  joint  property  as  has  always  been  held  to  be 
the  case  where  liquor  is  sold  to  members  of  a 
members'  club.  The  question,  however,  is  not  has 
there  been  a  sale  merely  ?  It  is.  Has  there  been  a 
sale  within  sect.  3  of  the  Licensing  Act  1872  P 
[The  Attorney 'General. — The  information  is  not 
Laid  under  the  Licensing  Act.]  The  whole  of  the 
authorities  are  on  that  section,  and  to  understand 
the  condition  of  the  law  and  its  application  it  is 
necessary  to  refer  to  that  Act.  That  Act  and  the 
excise  Acts  show  that  the  sales  that  were  aimed 
at  were  sales  by  retail  where  the  seller  was  carry- 
ing on  the  business  of  an  alehouse.  Here  the 
business  carried  on  is  the  business  of  a  dab. 
Incidentally  to  that  business  the  proprietor  sells 
liquor  and  tobacco  to  the  membm  of  the  club. 
In  doing  so  he  is  not  carrying  on  the  business  of 
an  alehouse  or  anything  in  that  nature.  He  is 
rather  in  the  position  of  the  Benchers  of  the  Inns  of 
Court,  who  supply  refreshments  to  their  students. 
It  ha8  never  been  suggested  that  they  must  have 
a  licence.  The  same  rule  applies  to  colleges  and 
to  public  schools.  To  sell  intoxicating  liquors  in 
such  a  way^  as  to  bring  the  sale  within  the  excise 
and  licensing  laws  the  sale  must  be  to  all  and 
sundry — to  anybody  who  applies.  It  has  been 
said  that  this  contention  was  overruled  {Bouryer  v. 
Percy  Sm^per  Club,  9up.),  but  this  is  not  so. 
Wright,  «r  expressly  pointed  out  in  his  judgment 
that  the  decision  was  not  to  be  taken  as  holding 
that  all  proprietary  clubs  need  licences ;  but  went 
on  the  special  facts  of  that  particular  case. 
rOHANNSLL,  J. — They  could  not  reverse  the 
nndine  of  the  magistrate  that  the  club  was  a 
bond  fide  club  P]  No ;  but  the  inferences  drawn 
by  the  learned  judge  that  the  proprietary  company 
in  that  case  were  under  no  obligation  to  supply 
the  members  of  the  club  with  liquor  shows  that 
it  was  not  formed  for  the  purpose  of  carryinc^  on 
the  club,  but  simply  for  the  purpose  of  maEing 
profits  by  selling  liquors.  But,  if  the  sale  is  a  mere 
machinery  for  enabling  members  of  a  club  to 
obtain  intoxicating  liquors  on  their  own  premises 
it  is  not  within  the  excise  Acts.  This  was  held  in 
Newell  V.  Hemingway  (sup.). 

Counsel  also  referred  to  the  other  cases  above 
set  out. 

The  Attorney-General,  Danckwerts,  Q.C.,  and 
Mowlatt,  for  the  respondent,  were  not  called  on. 

Channbll,  J. — In  this  case  I  am  of  opinion 
that  the  appeal  must  be  dismissed.  There  have 
been  a  good  many  cases  quoted  to  us  and  the 
principle  of  these  cases  has  been  referred  to,  but  I 
think  that  this  case  must  be  disposed  of  upon  its 
special  facts.  Now  the  law  with  reference  to 
purely  members*  clubs  may  be  taken  to  be  settled, 
namely,  that  in  the  cases  of  purely  members' 
clubs  a  licence  is  not  required,  that  the  form  that 
is  gone  through  in  the  coffee  room  or  in  other 
parts  of  the  club  house  where  refreshments  are 
sold  is  in  one  sense  not  a  selling  of  liquors  so  as 
to  make  the  licensing  laws  applicable,  but  that  it 
is  merely  a  mode  of  distributing  common  property. 
It  is  treated  as  being  analogous  to  the  simple  case 
in  which  people  living  in  the  same  house  might 
order  a  cask  of  beer  on  joint  account  and  arrange 


between  themselves  that  the  proportions  in  which 
they  should  pay  for  it  should  be  the  proportiona 
in  which  they  used  it — that  in  other  words  aa 
account  should  be  kept  of  the  number  of  quarts 
or  what  not  that  they  had  out  of  it.    As  that  case 
would  be  clearly  one  purchase  of  the  cask  of  beer,, 
it  would  become,  not  their  joint  property,  strictly 
speaking,  since  it  might  be  that  they  had  not  all 
equal  interests  in  it,  but  property  in  which  th07 
all  had  a  common  interest,  and  the  so-called  sale 
was  a  mere  distribution  between  them  of  their 
common  property.    Sales  in  members'  dubs  are 
treated  as  being  similar  to  that.    Then  it  has 
further  been  held  that,  that  being  the  principle 
applicable  to  members'  dubs,  it  is  not  altered  by 
the   fact  that  the  property   is    vested  for  par- 
poses  of  convenience  in  trustees.     In  the  case 
where  it  is  so  vested  the  property  is  of  course  in 
those  trustees,  and  in  one  sense  the  members' 
dubs    have    no  legal  property  in  the  excisable 
artides;  but   they  have   an   interest    in  them;, 
whether  one  may  properly  call  it  an  equitable 
interest  I  really  do  not  Imow,  but  it  does  not 
matter.    The  interest  they  have  is  treated  just 
the  same  as  if  it  were  the  legal  property.    It  is  so 
to  all  intents  and  purposes,  and  the  sale  of  it 
among  the  members  is  treated  as  being  a  mere 
distribution  of  the  property  in  which  they  have  a 
common  interest,  although  the  legal  ownership  is 
vested  in  trustees.    Mr.  Lawson  Walton  may  be 
quite  right  (I  told  the  Attorney- General  I  would 
express   no  opinion  about  it»  and  I  do  not)  in 
saying  that  a  corporation  may  be  constituted  the 
proprietors  of  a  members'  club  which  may  stand 
in  exactly  the  position  in  which  trustees  stand  in 
the  same  case.    He  may  also  be  right  in  saying 
that  Newell  v.  Hemingway  (sup.)  is  a  distinct 
authority  to  that  effect.   Possibly  it  is.   Possibly, 
on  the  other  hand,  it  may  be  explained  by  the 
fact  that  in  that  case  it  was  only  the  manager 
who  had  been  prosecuted.    I  say  nothing  about 
which  way  it  is,  because  I  do  not  tiiink  the  facts 
of   thiri  case    bring  it   within  the  principle  of 
that    decision,   even   if   he    is   right   upon  it. 
Going  on  from    that,  what  is  the    case   in  an 
ordinary  proprietary  club  P    I  propose  to  imitate 
the  caution  of  Wright,  J.  in  not  laying  down  any 
general    rule    applicable    to    proprietary    clubs 
generally,    because   I    can   conceive   that  it  is 
possible  that  a  club  mieht  exist  which  might  be 
called  a  proprietary  duo,  and  in  which  neverthe- 
less the  proprietors  might  really  be  in  tbe  position 
of  trustees  of  a  members'  club.    It  is  possible 
this  might  be  so ;  but  to  take  the  case  of  what  is 
known  as  a  proprietary  club,  an  individual  or  one 
or  two  individuals  joining  together  (it  does  not 
matter  which)  in  popular  language   "  run "  the 
club,  provide  everything  that  is  provided,  bat 
only  to  members  of  the  club.    The  proprietor 
does  not  allow  everybody  to  come  into  the  plaoe, 
to  sit  in  the  rooms,  to  I'ead  the  newspapers,  or  to 
have  his  meals,  or  to  have  his  liquors  as  a  hotel 
proprietor  would  do.    The  customer  must  either 
be  elected  by  the  members  themselves,  or  by  a 
committee  or  in  some  way  or  other  to  the  dab. 
It  is  a  limited  (and  a  very  limited)  portion  of  the 
public  who  have  the  benefit  of  the  institation. 
Nevertheless  the   proprietor  manager  the  whole 
thing ;  the  property  in  it  is  his  both  in  law  and 
in  fact;    tbe  members  have   no    share   in  that 
property  at  all.    It  is  impossible  to  bring  that 
case   within  the  suggestion  that  a  sale  among 
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members  is  a  mere  distribution,  and  a  mere  mode 
of  enjojing  property  in  which  they  have  a  com- 
mon interest.    That  seems  to  me  to  be  the  case 
in  reference  to  an  ordinary  proprietary  clnb  in 
which  the  pioprittor  makes  a  profit  out  of  the 
ooncem.    It  has  been  said  in  the  members'  dub 
cases  (and  rightly  said)  that  it  does  not  signify 
whether  there  is  a  profit  or  not — that  is,  it  does  not 
signify  whether  the  articles  are  sold  in  the  coffee- 
room  at  the  exact  cost  price,  or  whether,  as  in  the 
great  majority  of  cases  of  coarse  is  done,  they 
are  sold  for  something  more  than  the  exact  price, 
so  as  to  make  a  profit  to  the  clnb.    That  does 
not  signify  in  the  members*  club  cases,  becanse 
the  profit  there  goes  to  the  general  purposes  of 
the   clnb    and  is  distributed  again  among  the 
members,  and  so  again  is  only  a  mode  of  dis- 
tributing and  enjoying  common  property.    But 
where  there  is  a  proprietor  it  is  a  very  important 
question  :   To  whom  does  the  profit  go,  and  who 
bears  the  loss  if  there  be  one  P    The  Irish  case 
which  has  been  cited  is  important  to  a  certain 
extent  in  bringing  this  out.    The  result,  there- 
fore, seems  to  me  to  be  that  it  is  quite   clear 
in  principle  that   the   sale   to    members  of    in- 
toxicating   liquors    in  what  I  call  an  ordinary 
proprietary  club— that  is,  in  a  club   where  the 
proprietor  gets  the  profits  of    the  transaction, 
and    is    carrying   on    the    business — ^is    a    sale 
by  retail  within  the  Licensing  Acts.    I  further 
think  myself  that  this  was  and  must  be  taken  to 
hare  been  decided  in  Boioyer  v.   Percy  Supper 
Clvh.    Although  it  is  true  that  in  that  case  obser- 
▼ations  were  made  by  one  of  the  learned  judges 
which  show  that  he  did  not  agree  with  the  deci- 
sion of  the  magistrate  in  point  of  fact,  yet  I  think 
we  might  assume  that  he  decided  the  case  upon 
the  Tery  ground  upon  which  I  think  it  ought  to 
haTe   been  decided,  and  upon   which    the    case 
of  a  purely  proprietary  club  where  the  proprietor 
gets  the  profits  ought  to  be  decided.    The  impor- 
tant passage  of  the  judgment  begins  at  the  top  of 
p.  157,  where  Mathew,  J.  says  :  "  It  is  agreed  on 
all  hands  that  the  block  of  wines  and  spirits  in 
the  place  belonged  to  the  proprietary  company. 
It  is  agreed  further  that  the  company  was  under 
no  obligation  to  furnish  the  members  of  the  club 
with  any  special  wine  or  particular  spirits.    The 
company  supplied  them  as  it  thought  proper  out 
of  its  stock.'     In  many  proprietary  clubs  (in  most 
of  them,  I  should  think)  there  would  be  a  tariff 
put  np  which  would  generally  be  settled  in  con- 
sultation between  the  proprietor  and  the  members. 
That  is  really  only  a  portion  of  the  terms  on 
which  the  members  have  come  into  the  club  and 
paid  money  as  their  subscriptions.    It  is  a  matter 
of  arrangement  in  that  way.    It  does  not  give 
them  any  real  interest  in  the  property  of  the  club 
or  in  the  stocks  of  wines  and  spirits  which  are 
distributed  when  sold  in  the  coffee-room.    Now, 
that  appears  to  me  to  be  clearly  the  principle  of 
an  ordinary  proprietary  club,  and  I  cannot  help 
thinking  from  my  personal  recollection  that  it 
was  understood  when   Boioyer  v.  Percy  Supper 
Club  was  decided  thatjt  was  a  decision  that  pro- 
prietary clubd  purti  and  simple  required  a  licence, 
although  Wright,  J.  carefully  said  that  he  did  not 
decide  that  thrre  might  n..t  be  proprietary  clubs 
which  would  really  come  under  the  same  principle 
as  memberd'  clubs.   That  being  so,  how  are  we  to 
deal  with  the  present  caseP     Now,  the  present 
case   is   not  a   case  in   which  the  members  of  • 


the    club      have     been     incorporated     into     a 
simple    corporation    coosisting    solely    and    en- 
tirely of    the    members   of    the    club.    If    that 
were  the  case  the  argument  might  be — as  indeed 
it  is — a  strong  one  that  it  is  within  the  principle  of 
members'  clubs.    But  we  said  we  would  not  decide 
that,  and  we  do  not  decide  it.    The  argument,  I 
repeat,  is  a  strong  one  that  a  corporation  are 
simply  put    in    the  position    of    the    members 
in  a  members'  club,  although  in  law  the  share- 
holders in  the  company  have  no  interest  at  all  in 
the  property  of  the  club ;  they  have  only  a  right 
to  share  in  the  ultimate  proceeds  of  it,  and  so  on 
j  under  certain  circumstances;   and,  although  in 
law  the  company  is  a  legal  entity  entirely  distinct 
from  its  shareholders,  yet  nevertheless  in  such  a 
case  as  that  it  might  well  be  held — and  Mr.  Lawson 
Walton  says  it  was  held  in  Newell  v.  Hemingway 
— that  it  was  still  a  mere  case  of  distributing  pro- 
perty in  which  the  shareholders  of  the  company 
and  the  members  of  the  club  (who  would  1>e 
identical   in  that  case)  had  a  common  interest. 
But  in  this  case  the  constitution  of  the  company 
does  not  appear  to  me  to  be  confined  to  a  mere 
incorporation  of  the  members  of  the  club.    As 
a  matter  of  fact,  there  are  others  than  members 
in  the  company.    It  is  said  that  their  number  is 
few,  and  that  their  presence  arises  from  accidental 
circumstances,  people   who  were    members    and 
shareholders  having  died  or  resigned  their  mem- 
bership.   However,  there  are  some  outside  share* 
holders,  and  there  being  some  we  have  got  a  legal 
entity  (the  corporation)  which  is  not  either  in  law 
or  in  fact  identical  with  the  members  of  the  club. 
It  is  to  this  outside  body  that  the  property  of  the 
club  belongs,  and  if  the  members  of  the  club  in 
buying  any  of  that  property,  by  takiug  a  glass  of 
whisky  or  whatever  it  is,  are  distributing  some 
common  property,  they  are  distributing  not  their 
own  common  property  but  the  common  property 
of  a  different  body — the  shareholders  of  the  com- 
pany.   The  consequence  is  that  the  case  is  brought 
within  the  principle  applicable   to  an  ordinary 
proprietary  club.    The  proprietor  in  this  case  is 
incorporated,  but  the  proprietor  makes  profits  out 
of  this  club  and  pays  £vidends,  and   there  are 
some  few  shareholderd  who  are  not  members  of  the 
club  who  are  actually  taking  profits  arising  from 
the  sale  of  the  liquors,  or  at  any  rate  from  the 
general  carrying  on  of  the  club  in  which  the 
liquors  are  sold,  and  of  which  the  selling  of  the 
liquors  forms  part.    It  seems  to  me  quite  impos- 
sible to  bring  this  case  within  the  principle  of 
members'  clubs.    It  comes  within  the  principle 
applicable  to  a  proprietary  club  where  there  is  a 
sale  of  liquors,  ^d  it  is  a  sale  by  retail.  Whether 
one  treats  this  as  arising  upon  the  words  of  the 
Excise  Act,  or  upon  the  words  of  the  third  section 
of  the  Licensing  Act,  it  clearly  comes  within 
them,  and  on  this  ground  the  appeal  must  be 
dismissed. 

BuCKNiLL,  J. — I  entirely  concur,  and  I  do  not 
think  I  can  add  anything  to  my  learned  brother's 
judgment  ^^^^  ^^^^.^  ^j^  ^^ 

Solicitors  for  the  appellants.  Lea  and  Lea. 
Solicitor  for  the  respondent,  The  Solicitor  of 
Inland  Revenue. 


550 


MAGISTRATES'   CASES. 


Q.6.]  South  Mimms  Bubal  District  Council  v.  Babnbt  Ubban  District  Council.  [Q-B. 


SattMrday,  March  17, 1900. 

(Before  Grantham,  J.) 

South   Mihhs  Rural   District  Council  v, 
Barnbt  Urban  District  Council,  (a) 

Loccd  government — Transference  of  district  — 
Arbitration  as  to  difference — Costs  of  arhitra- 
turn. 

By  a  Local  Government  Board* s  order  'part  of  the 
8.M,B,  District  was  transferred  to  the  district  of 
the  B.U.D.  Council,  and  the  parties  being  unable 
to  agree  to  an  arbitrator  to  adjust  a  difference 
between  them,  one  was  appointed  by  the  Local 
Oovemmsnt  Board,  under  sect.  62  (2)  of  the  Local 
Government  Act  1888.  By  his  award  tie  directed 
the  defendants  to  pay  the  plaintiffs  a  certain 
sum,  and  directed  the  costs  of  the  award,  viz., 
lOL  10s,  should  be  paid  by  both  parties  in  equal 
shares.  No  mention  was  m,ade  of  the  costs  of  the 
reference. 

Subsequently  he  determined  the  costs  of  the  refer » 
ence  to  be  34Z.  2s.  lOd.,  and  the  costs  of  the  taxa- 
tion 42.  4s. 

In  an  action  to  recover  these  sums  from  the  defen- 
dants : 

Held,  that  they  cotdd  not  be  recovered. 

This  was  an  action  tried  under  Order  XIV. 
brought  by  the  plaintiffs  the  South  Mimms  Rural 
District  Council  to  recover  from  the  defendants 
the  Bamet  Urban  District  Council  the  sum  of 
387.  Qs.  10(2.  being  the  amount  of  the  costs  of  a 
reference  between  the  plaintiffs  and  defendants 
and  the  arbitrator's  fees  of  taxation. 

By  the  County  of  Hertford  (South  Mimms) 
Order  1896  which  was  confirmed  by  the  Local 
Grovemment  Board's  Provieional  Order  Confirma- 
tion (No.  13)  Act  1896  (59  &  60  Vict.  c.  ccxxxvi.) 
a  part  of  the  plaintiffs'  rural  district  (referred  to 
as  "  the  transferred  area")  was  transferred  to  the 
defendants'  urban  district. 

A  difference  arose  between  the  plaintiffs  and 
defendants  with  respect  to  liabilities  attached  to 
the  plaintiffs  iu  relation  to  the  transferred  area 
•conjointly  ^th  another  area. 

The  parties  failed  to  a^p'ee  upon  an  arbitrator, 
■and  unaer  the  proyisions  of  sub-sect.  2  of  sect.  62 
of  the  Local  Gk>vemment  Act  1888  (51  &  52  Vict. 
o.  41)  as  applied  by  sub-sect.  1  of  art.  16  of  the 
Order,  the  Local  GoTemment  Board  appointed  an 
arbitrator  to  determine  the  difference. 

By  his  award,  dated  the  24th  May  1898,  the 
arbitrator,  after  reciting  the  facts  and  referring  to 
the  statutes  and  orders  above  set  out,  directed 
that  the  defendants  should  pay  the  plaintiffs  the 
■sum  of  9462.  168.  lOd.,  and  that  the  costs  of  the 
.award,  amounting  to  the  sum  of  102.  lOs.,  should 
be  paid  by  the  plaintiffs  and  defendants  in  equal 
shares ;  but  the  award  was  silent  as  to  the  costs 
of  the  reference. 

On  the  8th  Nov.  1899  the  arbitrator  determined 
the  cost  of  the  reference  to  be  34Z.  28.  lOd.,  and 
his  fees  in  connection  with  the  taxation  amounted 
to  42.  48. 

The  defendants  refused  to  pay  either  of  the 
amounts  to  the  plaintiffs  upon  the  around  that  it 
was  a  condition  precedent  to  any  liability  on  their 
part  to  pay  them,  that  the  arbitrator  should  deter- 
mine in  his  award  by  whom  they  were  to  be  paid, 
^hey  did  not,  however,  admit  that  the  arbitrator 

(a)  Reported  by  W.  de  B.  Hbbbbbt,  Esq.,  Barri8t«r-«t-Lftw. 


had  power  to  award  payment  of  the  costs  of  the 
reference. 

Alex.  Glen  for  the  plaintiffs. 

Boxall  for  the  defendants. 

Grantham,  J. — This  case  is  of  considerable 
importance.  I  have  come  to  the  conclusion  that 
the  plaintiffs  are  not  entitled  to  recover  the  costs 
which  they  claim  in  this  action.  The  present 
question  is  an  illustration  of  the  unfortunate 
manner  in  which  Acts  of  Parliament  are  drawn, 
where,  as  in  the  present  case  another  statute  has 
he&a.  incorporated  which  has  no  bearing  upon  the 
present  question.  Under  the  Lands  Clauses  Acts 
It  is  only  right  that  the  parties  whose  lands  have 
been  compulsorily  taken  should  be  paid  the 
expenses  to  which  they  have  been  put  unless  they 
have  been  offered  as  much  as  is  awarded  to  them 
by  arbitration.  But  under  the  Local  Grovemment 
Act  1888  there  are  no  "  promoters  of  the  under- 
taking." It  does  not  make  much  difference  who 
applies  for  the  order  first.  In  the  present  case 
the  defendants  applied  to  the  Hertfordshire  County 
Council  for  an  order,  and  they  made  an  order 
which  was  invalid.  The  Local  Government  Board 
then  took  the  matter  out  of  their  hands,  and  made 
the  order  in  question.  Then  differences  arose 
with  respect  to  the  liabilities  of  a  rating  area,  and 
the  amount  which  ought  to  be  paid  by  one  of  the 
parties  in  respect  of  them.  These  differences 
were  referred  to  arbitration  under  sect.  62  of  the 
Local  Government  Act  1888.  By  sect.  62,  sub- 
sect.  3,  of  that  Act  the  arbitration  is  to  be  deemed 
an  arbitration  under  the  Lands  Clauses  Consoli- 
dation Act  1845  (8  &  9  Vict.  c.  18).  But  there  is 
variation  in  the  provision  made  by  the  last- 
mentioned  statute  with  regard  to  costs,  as  sect.  62, 
sub- Beet.  3,  of  the  Act  of  1888  says  that  the 
arbitrator  "  notwithstanding  anything  in  the  said 
Acts  *'  (the  Lands  Clauses  Acts) "  shidl  determine 
the  amount  of  the  costs,  and  shall  have  power  to 
disallow  as  costs  in  the  arbitration  the  costs  of 
any  witness  whom  he  considers  to  have  been  called 
unnecessarily,  and  any  other  costs  which  he  con- 
siders to  have  been  incurred  unnecessai-ily."  But 
it  does  not  say  what  costs  the  arbitrator  is  to 
allow,  although  it  is  clear  that  he  has  power  to 
determine  them.  By  his  award  the  arbitrator  in 
effect  says :  "  You  are  entided  to  charge  the  costs.*' 
But  he  does  not  say  who  is  pay  them.  He  does 
not  order  the  defendants  to  pay  them.  It  is  clear 
from  his  award  that  the  arbitrator  was  not  acting 
under  sect.  34  of  the  Lands  Clauses  Consolidataoa 
Act  1845.  He  divided  the  oosts  of  the  award 
between  the  parties,  and,  as  a  general  rule,  if  the 
costs  of  the  award  are  so  divided,  the  whole  costs 
should  be.  In  my  opinion,  the  arbitrator  having 
made  no  order  with  regard  to  the  oosts  of  the 
arbitration,  I  have  no  power  to  order  them  to  be 

P"^-  Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Byfield  and  Son. 
Solicitors  for  the  defendsknts,  Oldman,  CUdh 
bum,  and  Co.,  for  H.  W,  Poole,  Bamet. 
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Monday,  April  2, 1900. 

(Before  Eidlbt  and  Dabling,  JJ.) 

Buxton  Limb  Company  (appe.)  v.  Hows 

(reap.),  (a) 

Employer  and  workman — Deductions  far  absence 
under  agreemamt  of  employment — Proceedings 
for  absence  under  Mnployers  and  Workmen  Act 
187 5'^ Agreement  no  bar  to. 

The  respondent  on  the  2nd  Jan.  1899  entered 
into  tke  service  of  the  appellants  under  an 
agreement  to  serve  the  company  exclusively  for 
twelve  calendar  m^mths,  subject  to  a  fine,  or 
penalty,  or  drawback  of  2s,  6d.  for  each  and 
every  working  day  on  which  he  was  absent  with- 
out leave,  except  %n  case  of  sickness. 

On  the  IBth  Sept,  1899,  the  respondent  applied 
for  leave  of  absence  fritm  his  work  on  the  I4eth, 
Ibih,  and  16th  Sept.,  and  leave  was  granted 
for  the  first  and  refused  for  the  other  two  days, 
but  he  absented  himself  without  permission  on 
the  days  in  question.  The  consequent  actual 
loss  to  the  appellants  in  consequence  was  a  larger 
sum  than  2s.  6d.  for  each  day  he  wcu  absent. 
The  respondent  continued  in  the  employmsnt  of 
the  appellants,  and  received  wages  from  them, 
but  no  demand  was  made  upon  him  for  any 
penalties  under  the  agreement  for  absenting 
himself  from  his  employment,  or  for  damages 
consequent  thereon  untu  he  received  the  par- 
Hculars  of  claim  attached  to  the  summons  to 
appear  before  the  justices,  to  answer  a  complaint 
preferred  under  the  Employers  and  Workmen 
Act  1875,  claiming  58.  as  a  fine  or  penalty, 
or  alternatively  by  way  of  damages,  prom  the 
respondent  for  having  wrongfully  absented  him^ 
seff  from  his  work  on  the  15th  and  16th  Sept. 
1^9,  being  2s.  6d.  for  each  day. 

The  justices  were  of  opinion  that  the  appellants 
by  their  agreement  with  the  respondent  had  the 
remedy  for  the  offence  in  their  own  hands,  and 
that  their  proper  course  was  to  have  deducted 
the  penalty  from  the  next  paymsnt  of  wages  as 
they  had  done  in  similar  cases ;  that  the  agree^ 
ment  came  within  the  Truck  Act,  and  thai  the 
proceedings  to  recover  a  penalty  under  it  could 
only  be  brought  after  a  strict  compliance  with 
the  terms  of  that  Act;  that,  in  their  opinion, 
sect,  1,  sub-sect.  2  {b),  of  the  Truck  Act  1896,  had 
not  been  complied  with,  and  that  the  particulars 
of  the  claim  attached  to  the  summ^ms  was  not  a 
compliance  with  the  Act,  and  they,  therefore, 
dismissed  the  summons. 

Held,  that  the  justices  were  wrong,  and  that  there 
was  Tiothing  to  prevent  the  appellants  from  pro- 
ceeding under  the  Employers  and  Workmen  Act 
1875. 

This  waa  a  social  case  stated  by  three  of  Her 
Majesty's  Jostioes  of  tlie  peace  in  and  for  the 
oomii7  of  Derby  under  42  <£  43  Yiot.  c.  49,  s.  S3. 

At  a  petty  sessions  held  at  the  town  haJl  in 
Bakewell  in  and  for  the  division  of  Bakewell  in 
the  county  of  Derby  on  the  1st  Dec.  1899  a  com- 
pjaiiit  was  preferred  under  the  Employers  and 
Workmen  Act  1875  by  the  Buxton  Lime  Firms 
Company  Limited  (the  appeUants)  against  James 
Howe  (the  respondent).  The  particulars  of  claim 
were  as  follows : 

The  plaintiifs  claim  5«.  as  a  fine  or  penalty  or  altema- 
tiyely  by  way  of  damages  for  that  the  defendant  being  a 

(a)  Beported  by  W.  dk  R  Hbbbebt,  fiwi.,  Barriator-ftt-Law. 


workman  under  a  oontraot  of  serTioe  with  the  plaintiffs, 
wrongfully  absented  himaelf  from  work  on  the  15th  and 
16th  Sept.  1899,  being  28.  6d.  for  eaoh  of  suoh  days. 

The  complaint  was  dismissed. 
The  following  facts  were  either  proved  or  ad- 
mitted at  the  hearing : — 

The  respondent  on  the  2nd  Jan.  1899  entered 
into  the  service  of  the  appellants  and  was  em- 
ployed by  them  under  the  following  agreement  .- 

Articles  of  agreement  made  the  2nd  day  of  January 
1899  between  William  Brierley,  a  duly  appointed  manag- 
ing director  of  the  Buxton  Lime  Firms  Company  Limited 
(hereinafter  called  the  company)  of  the  first  part  and 
James  Howe  and  Dennis  Ghregory,  whose  names  are 
hereunto  subscribed  (hereinafter  called  the  workmen) 
(are  now  contracting  to  serye  the  company)  of  the  second 
part. 

The  workmen  hereto  of  the  second  part  for  the  con* 
fcideration  hereinafter  mentioned  oontraot  and  agree  with 
the  company  to  ierve  the  company  exclusively  for  the 
space  of  twelve  calendar  months  next  eneuing  the  day  of 
the  date  hereof,  that  is  to  say,  from  the  Ist  day  of 
January  1899  to  the  Slat  day  of  December  1899  in 
the  work  of  getting  limestone,  and  shall  and  will 
during  the  whole  o  such  time  conform  to  the  general 
rules  of  the  company  and  well  and  faithfully  do  and  per- 
form the  said  work  in  a  good  and  workmanlike  manner, 
and  commence  working  every  working  day  at  any 
reaaonable  hour  in  the  morning  that  the  authorised 
manager  of  the  oompany  may  direct  [subject  to  a  fine  or 
penalty  or  drawback  of  28.  6d.  for  each  and  every  work- 
ing day  absent  without  leave]  except  in  case  of  sickness. 
In  oonsideration  whereof  the  company  engages  the  work- 
men for  the  term  before  mentioned  and  hereby  agrees  to 
pay  them  on  the  usual  fortnightly  pay  days  tiie  sum  of  7id. 
for  every  22401b.  got  and  properly  loaded  into  the  com- 
pany's waggons.  Provided,  also,  that  in  the  event  of  the 
breach  of  any  of  the  conditions  of  this  agreement  on  the 
part  of  the  workmen,  then,  and  in  every  such  case^  it  shall 
be  lawful  for  the  ocmpauy  to  dismiaa  the  workmen  without 
any  notice  or  without  being  liable  to  make  any  payment 
by  way  of  damages  or  otherwise  for  dismissal  without 
notice ;  but  all  wages  earned  shall  be  paid  up  to  the  time 
of  such  dismissal,  less  any  amount  then  due  for  fines, 
penalties,  or  drawbacks  for  abaeuoe  as  aforesaid  should 
the  company  insist  thereon. 

The  respondent  signed  the  agreement,  and  a 
notice  was  posted  up  in  the  cabin  where  the 
respondent  had  his  meals,  of  which  the  following 
is  a  copy : 

Notice. — ^Whereas,  by  rule  8  of  the  general  rules  of 
the  Buxton  Lime  Firms  Company  Limited,  every  con- 
tract man  employed  by  the  company  is  bound  to  do  a 
full  day's  work  every  working  day  except  in  case  of 
illness  or  absence  by  leave.  And  whereas,  also,  every 
contract  man  by  the  terms  of  his  signed  contract  note, 
is  subject  to  a  fine,  or  penalty,  or  drawback  of  28.  6d. 
for  eaoh  and  every  working  day  absent  without  leave 
except  in  case  of  sickness.  And  whereas  the  loose 
observance  of  these  conditions  of  employment  has  pre- 
judicially affected  the  oompany  in  the  carrying  out  of 
its  contracts  with  customers  and  in  other  ways,  notice 
ii  hereby  giren  to  every  workman  that  the  rules  and 
conditions  subject  to  which  he  is  engaged,  will  hence- 
forth be  strictly  enforced,  and  any  infringement  of  them 
will  be  considered  a  breach  of  contract,  and  punishable 
accordingly. 

On  the  13th  Sept.  1899  the  respondent  applied 
for  leave  of  absence  from  his  work  on  Thursday, 
Friday,  and  Saturday,  the  14th,  15th,  and  16th 
Sept.  1899,  and  leave  was  granted  for  the  14th, 
but  was  refused  for  the  15th  and  16th.  When 
the  respondent's  application  for  leave  on  the 
15th  and  16th  was  refused,  he  replied:  "Then 
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1  aliall  take  French  leave/'  and  he  accordingly 
absented  himself  from  his  employment  on  the 
15th  and  16th  Sept.  without  the  defendants'  x>er- 
mission. 

The  respondent  was  employed  to  get  stone  to 
supply  a  stone  crasher,  and  during  his  absence 
the  crusher  was  at  work,  and  the  stone  which 
should  have  been  supplied  by  the  respondent  was 
not  crushed,  with  a  consequent  actuau  loss  to  the 
appellants  of  a  larger  sum  than  2«.  6d.  for  each 
day  he  was  absent. 

The  respondent  continued  in  the  employment 
of  the  appellants,  and  received  wages  from  them, 
but  no  demand  was  made  upon  him  for  any 
penalties  under  the  agreement  for  so  absenting 
himself  from  his  employment  or  for  damages 
consequent  thereon  until  he  received  the  parti- 
enlars  of  claim  attached  to  his  summons  to  appear 
before  the  justices. 

It  was  admitted  that  other  workmen  were 
absent  from  the  works  on  the  15th  and  16th  Sept. 
and  that  in  some  cases  deductions  for  penalties 
were  made  from  their  wages,  and  that  the  amount 
was  not  deducted  in  this  case  because  of  the 
respondent's  contumacy  when  asking  for  leave  of 
absence,  and  the  desire  on  the  part  of  the  appel- 
lants to  punish  him  for  such  contumacy. 

On  behalf  of  the  respondent  it  was  contended : 
(1)  That  the  agreement  brought  the  case  within 
the  Truck  Act  1896,  aud  that  no  particulars  in 
writing  under  clause  6,  sub- sect.  2,  sect.  1  of  that 
Act  had  been  given,  and  that  such  notice  was  a 
condition  prec^ent  to  the  levying  of  a  fine  or 
penalty  such  as  was  claimed.  (2)  That  the  appel- 
lants had  their  remedy  for  the  respondent's  mis- 
conduct in  their  own  hands  hy  deducting  the 
penalties  from  his  wages  as  provided  by  the 
agreement.  (3)  That  the  appellants'  onlv  remedy 
was  by  deducting  the  amount  claimed  irom  the 
respondent's  waees  after  complying  with  the 
requirements  of  the  Truck  Act. 

On  behalf  of  the  appellants  it  was  contended  : 
(1)  That  if  the  case  were  governed  bv  the  Truck 
Act  the  services  of  claim  in  the  form  of  particulars 
attached  to  the  justices'  summons  was  sufficient 
notice  for  the  purpose  of  that  Act.  (2)  That  the 
case  was  not  goTcmed  by  the  Truck  Act.  (3) 
That  the  deduction  from  the  respondent's  wages 
was  not  obligatory. 

The  justices  were  of  opinion :  (1)  That  the  appel- 
lants by  their  agreement  with  the  respondent  had 
the  remedy  for  the  offence  in  their  own  hands, 
and  that  their  proper  course  was  to  have  deducted 
the  penalty  from  the  next  payment  of  wages  as 
the  appellants  had  done  in  some  other  similar 
cases.  (2)  That  the  agreement  came  within  the 
Truck  Act,  and  that  the  proceedings  to  recovi-r  a 
penalty  under  it  could  only  be  brought  after  a 
strict  compliance  with  the  provisions  of  that  Act. 
(3)  That  in  their  opinion  sect.  1,  sub-sect.  2  (6), 
of  the  Truck  Act  1896  had  not  been  complied 
with,  and  that  the  particulars  of  claim  attached 
to  the  summons  was  not  a  compliance  therewith, 
and  they  accordingly  dismissed  the  summons. 

Hexiall  for  the  appellants. 

H,  Jacobs  for  the  respondent . 

Ridley,  J. — I  think  the  justices  were  wrong  in 
their  decision.  It  is  necessary  to  bear  in  mind 
the  legislation  on  this  matter.  The  Employers 
and  Workmen  Act  1875  gave  to  a  court  of 
summary  jurisdiction  the    power  to    determine 


disputes  between  employers  and  workmen,  and 
under  that  Act  a  summons  was  taken  out  in  the 
present  case.  The  Truck  Act  1896  contains  certain 
provisions  with  regard  to  contracts  made  between 
employers  and  workmen  which  contain  agree- 
ments under  which  deductions  are  to  be  made  in 
the  sum  contracted  to  be  paid  as  wages.  That  Act 
says  that  such  contracts  shall  not  be  made  unless 
certain  forms  are  compUed  with;  the  terms  of 
the  contract  must  be  contained  in  a  notice  to  be 
put  in  some  place  open  to  the  workmen,  and  there 
are  other  conditions  which  have  been  complied 
with  in  the  present  case.  The  2nd  sub- section  of 
the  1st  section  says  that  the  employer  is  not  to 
make  any  deductions  unless  they  are  made  in 
accordance  with  the  contract  and  unless  parti- 
culars in  writing  are  given  to  the  workman.  I 
think  that  the  justices  have  gone  wrong  in  this 
way :  they  have  supposed  that  because  the  Truck 
Act  contained  these  provisions  it  ousted  the  juris- 
diction of  the  magistrates  to  determine  disputes 
between  employers  and  workmen  in  all  cases  where 
the  contract  in  Question  fell  within  the  Truck 
Act.  In  other  woras,  that  employer  and  workman 
must  make  use  of  it  in  all  contracts  which  provide 
for  a  deduction  in  wages,  and  if  they  did  not 
comply  with  the  provisions  of  the  Truck  Act  the 
empiovers  were  without  a  remedy  and  could  make 
no  deduction.  In  order  to  read  the  Act  in  that 
way  the  word  "  receive  "  must  have  a  wider  con- 
struction than  it  bears  in  the  Bub-section.  It  was 
never   intended   that   the   power   given  to  the 

I'ustices  under  the  Employers  and  Workmen  Act 
875  should  be  interfered  with  in  any  way.  If 
that  had  been  intended,  provinonB  to  that  effect 
would  be  found  in  the  ^IVuok  Act  1896.  I 
am  of  opinion  that  the  juatioes  were  wrong  in 
finding  as  a  fact  that  the  agreement  in  the  present 
case  came  within  the  Truck  Act.  It  might  oe  that 
the  agreement  came  within  the  Act,  but  it  does 
not  K>llow  that  the  proceedings  to  recover  the 
penalty  can  be  only  taken  when  the  contract 
complied  with  the  requirements  of  the  Act.  The 
justices  then  go  on  to  find  that  under  sect  1. 
sub- sect.  2  (6),  particulars  had  not  been  delivered, 
and  therefore  the  claim  could  not  be  main- 
tained. I  think  that  is  an  erroneous  conclusion. 
It  has  been  argued  that  damages  could  not  be  re- 
covered because  penalties  were  provided  for  in  the 
agreement.  I  doubt  if  that  is  the  proper  con- 
struction of  it,  but  I  do  not  wish  to  make  that 
a  part  of  my  decision.  I  think  the  matter  must 
be  sent  back  to  the  magistrates  for  them  to 
determine  it  under  the  Employers  and  Workmen 
Act  1875. 

Dablino,  J. — I  am  of  the  same  opinion.  The 
case  arises  in  this  way.  Sect.  1  of  the  Truck  Act 
1896  says,  that  no  contract  between  an  employer 
and  a  workman  for  any  deduction  from  the  sum 
to  be  paid  to  the  workman,  or  for  any  payment  to 
the  employer,  or  in  respect  of  any  fin^,  shall  be 
made  except  in  accordance  with  the  requirements 
of  the  Act.  Here  the  employer  and  the  workman 
entered  into  a  contract  for  the  payment  of  a  fine 
or  penalty,  or  for  the  making  of  a  deduction,  and 
therefore  that  contract  would  be  bad  in  law  if  it  did 
not  comply  with  the  provisions  of  the  Truck  Act 
1896.  The  workman  did  something  which  wonld 
have  entitled  the  employer  to  subject  him  to  a 
deduction,  penalty,  or  drawback,  under  the  con- 
tract. The  employer  could  have  deducted  half-a- 
crown  from  the  wages  of  the  workman  under  the 
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^oontract  The  workman  absented  himself  with- 
out leaTB,  and  thereupon  the  employer  took  out 
a  summons  under  the  Employers  and  Workmen 
Act  1875,  to  recover  58.,  as  a  fine  or  penalty,  or 
altematively,  by  way  of  damages  for  such 
abstention.  It  lias  been  argued  that  because  that 
was  a  penalty  under  the  Iruck  Act,  it  could  not 
be  recovered  before  the  magistrates  by  means  of 
the  summons.  What  the  Truck  Act  provided 
was  that  a  contract  shall  not  be  made  imless 
certain  terms  are  complied  with  and  those  terms 
were  complied  with  in  the  present  case,  so  the  con- 
tract was  good.  Sect.  1,  sub-sect.  (2),  of  the  Act 
says  "  that  an  employer  shall  not  make  any  such 
deduction  '* — ^he  did  not  here  make  any  deduction 
so  that  does  not  apply — "or  receive  any  such 
payment."  It  was  argued  that  if  the  employer 
proceeded  before  the  magistrate^  and  got  judg- 
ment in  his  favour  and  received  the  proceeds,  he 
was  receiving  a  payment  and  must  comply  with 
sub-sect.  2  of  sect.  1,  which  prevented  him  from 
recoverinff  "  unless  particulars  in  writing  .  .  . 
are  suppfied  to  the  workman."  That  argument 
is  of  no  use  to  the  appellants.  The  statute 
provides  that  the  particulars  are  to  be  given 
when  the  payment  is  made,  and  therefore  it  would 
be  sufficient  if  the  particulars  were  given  after 
the  justices  had  eiven  their  decision  awarding 
the  sum  clidmed.  It  seems  to  me  that  the  magis- 
trates were  wrong  on  that  ground.  I  will  not 
say  that  the  master  might  not  recover  if  he  sued 
at  law.  The  workman  might  have  stayed  away 
upon  a  day  when  the  master  owed  him  nothing, 
and  so  would  have  no  opportunity  of  deducting 
anything.  I  should  be  sorry  to  say  tiiat  he  coald 
not  sue  on  the  contract  for  the  penalty  agreed  on 
in  the  contract.  But  however  that  may  M,  it  will 
not  conclude  this  case,  because  this  is  a  summons 
to  recover  unliquidated  damages,  and  it  is  said 
that  because  a  penalty  was  agreed  upon,  unless 
proceedings  were  taken  to  recover  the  penalty,  no 
right  to  recover  damages  remains,  bat  I  cannot 
accede  to  that.  The  Truck  Act  does  not  deal 
with  damages,  and  I  cannot  see  that  either  by 
means  of  the  Truck  Act  or  the  contract,  the 
master  had  given  up  his  right  to  sue  for  any 
damages  he  might  have  sustained  by  reason  of 
the  non-feasance  of  the  workman.  It  seems  to 
me  that  the  justices  were  misled  by  not  under- 
standing that  the  Truck  Act  applies  to  the 
making  of  a  contract,  and,  I  think,  that  if  the 
parties  had  tried  to  make  a  contract  and  had 
made  a  bad  one,  neither  would  have  siven  ap 
his  rights  under  the  Employers  and  Workmen 

Act  1875.  J.        1    11      J 

Appeal  allowed. 

Solicitors  for  the  appellants,  Cree  and  Son,  for 
Sydney  Taylor,  Buxton. 

Solicitors  for  the  respondent,  Steadman  and 
Van  Praagk,  for  Arthw  Neld,  Sheffield. 


Mao   Oa8.— Yol.  XIX. 


Friday,  AprU  6, 1900. 

(Before  Bioham  and  Ghankbll,  JJ.) 

Bbo.  (on  the  prosecution  of  the  Guardians  of 
the  Hendon   Union)  v.  Local  Goybbnmbnt 

BOABD     AND     THB     GUABDIAITS    OF    WlLLKS- 
DEK.  (a) 

Poor  law  —  Separation  of  pariah  from  tt»ion— 
Adjustment  of  righte  and  irUerests — "  PrO' 
perty "  of  union — "  Fixing**  amount  to  be 
paid  by  union  to  parish — JPoor  Law  Amend' 
msnt  Act  1834  {4  &  S  Will.  4,  c.  76),  a.  32— 
Local  Government  Act  1888  (51  A  52  Vict.  c.  41), 
ss.  24  (2)  (d),  26  (1). 

By  sect.  32  of  the  Poor  Law  Amendment  Act  1834 
the  Local  Government  Board  may  ma^e  an 
order  for  the  separation  of  a  parish  from  a 
union,  and  in  such  case  the  boaixl  are  required 
to  ascertain  the  proportionate  value  to  every 
parish  of  the  union,  of  the  **  workhouses,  or 
other  property  *'  held  or  enjoyed  by  the  union 
for  the  use  of  the  poor,  a/nd  "  to  fix  the  amount " 
to  be  received  or  paid  by  every  parish  affected  by 
the  separation. 

On  the  separation  of  a  parish  from  a  union  under 
this  section  and  on  tne  adjtistment  of  the  rights 
and  interests  of  the  union  and  parish  respec- 
tively : 

Held,  that  awnual  sums  which  the  union  is  entitled 
to  receive  from  the  county  council  of  the  county 
under  the  Local  Government  Act  18o8  in  respect 
of  the  salaries  of  registrars  and  the  costs  of  the 
officers  of  the  union,  are  *^  property  "  within  the 
meaning  of  the  section,  anSi  that  the  Local 
Government  Board  have  jurisdiction  to  appor- 
tion  the  sams  and  to  fix  the  amount  to  be  paid 
by  the  union  to  the  parish  in  respect  of  s%ich 
sums. 

Held,  also,  that  an  apportionment  of  these  annual 
sums  according  to  the  rateable  values  of  the 
union  and  parish  respectively  as  shown  by  the 
valuation  lists  in  force  during  the  year  is  a 
"fixing  of  the  amount "  to  be  paid  by  the  union 
to  the  parish  within  the  meaning  of  the  section ; 
and  that  the  Local  Government  Board  have 
jurisdiction  so  to  make  the  apportionment  and  to 
order  that  the  union  shall  in  each  year  pay  to  the 
parish  the  amounts  of  such  annual  sums  so  fixed 
according  to  the  rateable  values. 

Bulb  calling  on  the  Local  Grovemment  Board 
and  the  guardians  of  the  poor  of  the  parish  of 
Wiliesden  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  the  High  Court 
(for  the  purpose  of  quashing  the  same)  an  order 
made  by  the  Local  Government  Board  on  the 
23rd  Dec.  1899,  dealing  with  the  apportionment, 
as  between  the  parish  of  Wiliesden  and  the  union 
of  Hendon,  of  two  annual  sums  received  by  the 
Hendon  Union  from  the  Middlesex  County 
Council. 

The  rule  was  obtained  at  the  instance  of  the 
Hendon  Union. 

The  question  arose  from  an  adjustment  of 
rights  and  interests  in  consequence  of  the  separa- 
tion of  the  parish  of  Wiliesden  from  the  Hendon 
Union  under  an  order  made  by  the  Local  Govern- 
ment Board,  dated  the  12th  Aug.  1896,  up  to 
which  date  the  parish  of  Wiliesden  was  included 
in  and  formed  part  of  the  Hendon  Union;  and 
the  question  had  reference  to  the  mode  of  adjust- 

(a)  Reported  by  W.  W.  Okr,  Esq.,  Barritter-«t-LaK. 
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ing,  as  between  the  parish  of  Willesdec  and  the 
Hendon  Union,  the  proportions  payable  to  each 
in  respect  of  two  sums  of  18Z.  and  2597Z.  which 
were  payable  yearly  by  the  county  council  of 
Middlesex  to  the  old  undivided  union  of  Hendon, 
which  included  the  parish  of  WiUesden. 

The  facts  as  appearing  in  the  affidavits  were  as 
follows : — 

The  amount  paid  by  the  guardians  of  the  poor 
of  the  Hendon  Union  out  oi  local  grants  towards 
the  remuneration  of  registrars  of  births  and 
deaths  during  the  financial  year  ending  on  the 
31st  March  18B9»  was  the  sum  of  182.,  and  under 
and  by  virtue  of  sect.  24  (2)  (dj  of  the  Local 
Grovemment  Act  1888,  the  county  council  of  the 
county  of  Middlesex  became  liabie  to  pay,  and 
did  pay,  that  sum  of  18/.  a  year  to  the  Hendon 
Union. 

On  the  11th  Sept.  1889  the  Local  Government 
Board  (herein  called  the  board)  certified  that  the 
sum  of  2597Z.  had  been  expended  by  the  guardians 
of  the  Hendon  Union  during  the  financial  year 
ending  the  25th  March  1888  on  the  salaries, 
remuneration,  and  superannuation  allowances  of 
the  officers  of  the  Bendon  Union  (other  than 
teachers  in  poor  law  schools),  and  on  drugs  and 
medioEd  appliances ;  and  under  and  by  virtue 
of  sect.  26  (1)  of  the  Local  Government  Act 
1888  the  County  Council  of  Middlesex  became 
liable,  after  the  31st  March  1S89,  to  pay,  and  did 
pay,  that  sum  of  2597Z.  annually  to  the  Hendon 
Union. 

On  the  12th  Aug.  1896  the  board  issued  an 
order  whereby  the  parish  of  Willesden,  thereto- 
fore part  of  the  Hendon  Union,  was  on  and  after 
the  ord  Oct.  1896  separated  from  the  Hendon 
Union. 

On  the  13th  Aug.  1896  the  board  issued  another 
order  whereby  it  was  (inter  alia)  ordered  that  the 
laws  for  the  relief  ox  the  poor  in  the  parish  of 
Willesden  should,  on  and  after  the  3rd  Oct.  1896, 
be  administered  by  a  board  of  guardians  elected 
for  that  parish. 

On  the  23rd  Dec.  1898  the  board  issued  the 
order  now  sought  to  be  removed  into  the  High 
Court  and  quashed. 

Such  order  was  issued  under  the  following 
circumstances : 

In  consequence  of  the  order  of  the  12th  Aug. 
1896,  a  valuation  became  requisite  for  the  adjust- 
ment of  the  righte  and  liabilities  of  the  Hendon 
Union  and  the  parish  of  Willesden. 

By  an  agreement  of  the  10th  Feb.  1898  the 
guardians  of  the  Hendon  Union  and  the  overseers 
of  the  parish  of  Willesden,  under  the  provisions 
of  sect.  11  of  the  Dissolved  Boards  of  Manage- 
ment and  Guardians  Act  1870  (33  &  34  Yict. 
c.  2]  agreed  that  the  amount  due  to  the  parish  of 
Willesden  was  51732.  as  the  value  of  the  work- 
house, infirmary,  and  schools,  and  the  land  and 
buildings  held  therewith,  and  5068Z.  3^.  lid.  in 
respect  of  the  surplus  of  the  receipts  for  the  half- 
year  ending  the  3rd  Oct.  1896,  over  the  liabili- 
ties contracted  in  that  half  year,  and  in  respect 
of  the  share  which  Willesden  was  entitled  to 
receive  for  the  two  years  ending  the  3l8t  March 
1898,  out  of  the  2597Z.  payable  by  the  county 
council.  The  sums  so  agreed  upon  were  accepted 
and  adopted  by  the  board,  and  inserted  in  the 
order. 

This  agreement  dealt  with  and  apportioned  all 
the  liabihties  of  the  Hendon  Union  and  all  the 


property  of  the  union  other  than  the  annual  pay- 
mente  of  182.  and  259*71,  which  the  coun^  oounoi 
were  liable  to  make  to  the  Hendon  Union  and 
which  are  the  subject  of  art.  5  of  the  order  now  in 
question. 

With  regard  to  the  annual  erante  of  182.  and 
25972.  the  Soard  stated  that  in  future  the  whole  of 
the  grant  should  be  paid  by  the  county  council 
direct  to  the  Hendon  Union  an  before  the  separa- 
tion, and  the  board  proposed  to  apportion  the 
future  grante  under  these  two  sections  according 
to  tbe  rateable  values  of  the  parish  of  Willesden 
and  the  union  of  Hendon  respectively. 

The  Hendon  Union  objected  to  the  proposed 
apportionment  according  to  rateable  values,  upon 
the  g^und  that  it  would  g^ve  to  Willesden  a 
much  larger  sum  than  that  parish  was  entitled  to 
receive  out  of  these  annual  grante. 

The  order  issued  by  the  board  on  the  23rd 
Deo.  1898,  after  reciting  (inter  alia)  that  it  was 
necessary  to  provide  tor  the  apportionment  of 
these  sums  of  182.  and  25972.,  provided : 

Art.  5.  As  and  when  the  same  of  181.  and  25971.  are 
received  by  the  gnaTdisne  of  the  poor  of  tbe  HendoD 
Union  from  the  Coonty  Council  of  Middlesex,  in  pnr- 
Buanoe  of  the  provisions  of  sect.  24  (2)  (d)  and  of 
eeot.  26  (1)  of  the  Looal  Government  Act  1888,  in 
respect  of  the  flnancial  year  ending  the  31st  at  Much 
1889,  and  in  respect  of  each  encceeding  financial  year, 
snch  anms  shsll  be  apportioned  by  the  gnardianB  of  the 
poor  of  the  Hendon  nnion  between  the  Hendon  Union 
and  the  pariah  of  Willeaden  according  to  the  reepeotive 
rateable  valoea  of  the  nnion  and  pariah  for  the  pnrpoaeB 
of  the  poor  rate,  according  to  the  valuation  liata  in 
force  on  the  25th  March  next  preceding  the  financial 
year  in  respect  of  which  the  payment  is  made,  and  the- 
gnardiana  of  the  poor  of  the  Hendon  nnion  ahall  forth- 
with pay  to  the  guardians  of  the  poor  of  the  pariah  of 
Willeaden  the  amount  ao  apportioned  to  that  pariah. 

The  board  having  declined  to  alter  the  order, 
Hendon  Union  theu  obtained  the  above  rule  for  a 
certiorari  to  quash  art.  5  of  the  order,  upon  the 
g^unds  that  the  annual  sums  dealt  with  in  the 
order  were  not  "  property  "  within  the  meaning  of 
sect  32  of  the  Act  of  1834  and  that  therefore  the 
board  had  no  jurisdiction;  that  the  division  of  the 
sums  by  the  board  according  to  rateable  values 
was  not  a  "fizinff"  of  the  amount  within  that 
section,  and  that  uie  board  had  no  jurisdiction  to 
apportion  the  sums  as  they  had  done. 

The  Poor  Law  Amendment  Act  1834  (4  &  5 
Will.  4,  c.  76)  provides  : 

Sect.  32.  It  shall  be  lawful  for  the  aaid  commiaaioDen 
— now  the  Local  Government  Board — from  time  to  time 
aa  they  may  see  fit,  by  order  under  their  hands  and  leala, 
to  declare  any  union  ...  to  be  diaaolved,  or  any 
pariah  or  pariahea,  apeoifying  the  aame,  to  be  aepaiated 
from  or  added  to  any  snch  nnion ;  and,  aa  the  case  may 
be,  auoh  union  ahall  thereupon  be  disaolved,  or  raoh 
pariah  or  pariahea  ahall  thereupon  be  aeparated  from  or 
added  to  auch  union  accordingly.  .  .  .  Provided 
alwaya,  that  in  every  auch  case  the  aaid  commiaaioDeri 
ahall,  and  they  are  hereby  required  to,  aacertain  the 
proportionate  value  to  every  pariah  of  auch  union  of  the 
workhouaea  or  other  property  held  or  enjoyed  by  saoh 
union  for  the  use  of  the  poor  or  benefit  of  the  ratepayers 
thereof,  and  also  the  proportionate  amount  chargeable  on 
every  pariah  in  reapect  of  all  the  liabilitleB  of  auoh  union 
eziating  at  the  time  of  auch  diaaolution  or  alteratioD  of 
the  same;  and  the  aaid  commiaaionera  ahaU  there- 
upon  fix  the  amount  to  be  received  or  paid  or  aecured  to 
be  paid  by  every  parish  affected  by  auch  alteration,  &c. 
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The  DiflsolTed  Boards  of  Management  and 
Onardians  Act  1870  (33  &  34  Yict  c.  2),  piovidee : 

Seot.  11.  Where  any  district  or  muon  has  been  or 
shall  be  dissolyed,  or  any  parish  has  been  or  ahsll  be 
added  to  or  separated  horn  a  union  .  .  .  and  a 
▼afaiation  shall  beoome  requisite  for  the  adjustment  of 
the  rights  and  liabilities  of  the  districts,  unions,  or 
parishes  affected  thereby,  such  Talnation  shall  be  pro- 
•cnred  by  the  managers,  guardians,  or  overseers  of  the 
districts,  onions,  or  paziBheB  in  snoh  manner  as  the 
IMffties  interested  shall  mntoally  agree  upon,  or  by 
^e  poor  law  board  (now  the  Local  Gtovemment  Board) 
in  case  of  their  not  agreeing  within  such  time  as  the 
board  shall  fbL^  4bc. 

The  Local  GoTernment  Act  1888  (51  &  52  Yict. 
•c.  41)  provides : 

Sect.  24.  Whereas  certain  grants  heretofore  made  out 
of  the  Exchequer  in  aid  of  local  rates  (in  this  Act 
referred  to  as  local  grants)  will  by  reason  of  the  duties 
CO  the  local  taxation  licences  and  probate  duty  grant, 
being  by  this  Act  made  payable  to  local  auth^ties 
•cease,  it  is  therefore  hereby  enacted  as  follows :  (2)  In 
snbetitntion  for  local  grants,  the  council  of  each  county 
shall  from  time  to  time  .  .  .  pay  out  of  the  oounfy 
fund  and  charge  to  the  Exchequer  Contribution  Account 
the  following  sums  .  .  .  (d)  they  shall  pay  to  the 
guardians  paying  the  registrars  of  births  and  deaths  for 
any  district  wholly  or  partly  in  the  county  a  sum  equal 
to  the  amount  paid  out  of  local  grants  towards  the 
remuneration  of  the  registrars  paid  by  those  guardians 
during  the  financial  year  ending  on  the  31st  l^roh  next 
after  the  passing  of  this  Act. 

Seot.  26.— (1)  After  the  3lst  day  of  March  next  after 
the  passing  of  this  Act,  every  county  council,  other 
than  the  London  County  Council,  shall  grant  to  the 
guardians  of  every  poor  law  union  wholly  or  partly  in 
their  county,  an  annual  sum  for  the  costs  of  the  officers 
of  the  union  and  of  district  schools  to  which  the  union 
contributes ;  and  .  .  .  the  said  annual  sum  shall  be 
such  sum  218  the  Local  Government  Board  certify  to  have 
-been  expended  by  the  guardians  of  each  poor  law  union 
during  the  financial  year  ending  the  25th  day  of  March 
next  before  the  passing  of  this  Act,  on  the  salaries, 
remuneration,  and  superannuation  silowanoes  of  the 
said  officers  (other  than  teachers  in  poor  law  schools), 
and  on  drugs  and  medical  appliances. 

The  Attorney -General  (Sir  Richard  Webster), 
<Q.C.  and  JET.  Sutton,  for  the  Local  Govemment 
Board,  showed  cause. — It  is  doubtful  whether  any 
certiorari  at  all  would  iie  in  this  case.  Upon  the 
separation  taking  place  the  board  have,  by  virtue 
of  the  statute,  to  make  a  division  of  the  workhouses 
4md  other  property  on  equitable  terms,  and 
amongst  what  we  say  is  "  property  "  are  these  two 
sums  of  ISL  and  25972.  a  year.  While  the  joint  body 
was  receiving  that  money  it  was  going  into  a 
-common  fund,  and  was  bemg  spent  in  proportion 
to  the  rateable  value.  Then  came  the  division  of 
the  parishes,  and  the  board  say  that  the  division 
of  these  sums  is  to  be  in  proportion  to  the  rate- 
able value.  For  the  Hendon  Union  it  is  said  that 
this  annual  sum  is  not  "property,"  and  that, 
therefore,  they  are  entitled  to  keep  the  whole  and 
are  not  bound  to  sub-divide  it,  and,  as  a  second 
point,  that  the  exercise  of  the  discretion  of  the 
hoard  was  wrong.  We  submit,  as  a  third  point, 
that  this  court  ujels  no  jurisdiction  to  overrule  the 
^discretion  of  the  board.  The  Hendon  Union  was 
formed  under  the  Poor  Law  Amendment  Act 
1834.  These  two  annual  sums  became  p^able  to 
-the  joint  union  by  the  county  council.  l?hen  the 
x>rder  for  the  separation  was  made  by  the  board 
amder  sect.  32,  and  under*  that  section  the  board 


were  required  to  ascertain  the  proportionate 
value  of  the  "  workhouses  or  other  property  held 
or  enjoyed  by  the  union."  We  say,  in  the  first 
place,  that  these  annuities  were  "  property  "  as 
much  as  the  workhouses  or  other  freeholds  of 
the  union,  and  that  they  are  property  *'  held  or 
enjoyed  for  the  use  of  the  poor  or  benefit  of  the 
ratepayers.*'  Sect.  32  was  amended  by  sect.  66  of 
the  Poor  Law  Amendment  Act  1844  (7  &  8  Yict. 
c.  101),  so  that  the  board  can  make  the  separa- 
tion without  the  concurrence  of  the  union,  and 
they  can  cause  a  board  of  guardians  to  be 
elected  for  the  separated  parish,  which  in  this 
case  they  did.  By  sect.  11  of  the  Dissolved 
Boards  of  Management,  &c..  Act  1870  the  parties 
ma^  agree  as  to  the  valuation  requisite  for 
adjusting  the  rights  and  liabilities,  and  if  they 
do  not  agree  the  board  may  do  it.  At  no  stage 
of  these  operations  is  there  any  statutory  pro- 
vision as  to  how  the  board  are  to  make  the 
division  or  adjustment,  and  there  is  absolutely  no 
direction  except  that  the^  are  to  make  the 
division.  The  Hendon  Union  have  stated  their 
objection  to  the  order,  and  the  board  say  they 
have  considered  it.  This  court,  therefore,  has 
absolutely  nothing  to  do  with  the  order:  (see 
sect.  105  of  the  Act  of  1834).  There  being  no 
direction  as  to  the  mode  in  which  the  board  are 
to  fix  the  amount,  they  can  fix  that  amount  in 
the  way  they  thiiUc  right  and  just,  and  what  they 
have  to  consider  is  the  value  at  the  time  of  the 
division.  It  would  be  a  very  strong  thing 
to  say  that  when  a  public  body  are  intrusted  to 
make  an  equitable  division  of  property,  this 
court  should  have  the  power  to  say  they  were 
wrong. 

Danchwerta,  Q.C.  for  the  parish  of  Willesden. 
— This  court  is  not  a  court  of  appeal  from  the 
Local  Grovemment  Board,  and  all  this  court  can 
do  is  to  consider  whether  the  board  have  in  this 
case  gone  beyond  their  jurisdiction.  These 
annual  sums  were  carried  to  the  common  fund, 
which  is  made  up  of  the  rates,  and  they  would 
enure  to  the  diminution  of  the  rates,  and 
would  therefore  enure  to  the  benefit  of  the  rate- 
payers for  the  time  being.  All  that  the  board 
have  done  here  is  to  carry  out  that  object,  and 
the  only  question  is  whether  the  board  had 
jurisdiction  to  make  the  division  in  that  way. 
The  board  have  laid  down  a  basis  of  calculation 
by  which  the  actual  sum  can  be  ascertained  by 
arithmetic.  That  sum  is  therefore  fixed.  It  is 
an  amount  which  can  be  fixed  by  a  mere  matter 
of  calculation,  and  the  general  rule  is  that  that 
which  can  be  rendered  certain  by  calculation  is 
in  the  eye  of  the  law  certain.  That  was  so  here. 
The  sum  is  fixed  and  ascertained,  and  what  the 
board  have  done  is  within  their  jurisdiction. 
The  whole  question  is  whether  the  board  have 
acted  within  the  four  comers  of  the  jurisdiction. 
They  have  done  so,  and  have  fixed  the  amount 
as  the  basis  each  year  is  the  same,  though  the 
amount  varies  from  year  to  year.  The  rule 
ought  therefore  to  be  dischargea. 

Page,  Q.C.  and  Bartley  Dennise,  for  the  Hendon 
Union,  in  support  of  the  rule. — The  two  points  in 
the  case  are,  first,  whether  the^  subject-matter  of 
these  annuities  is  within  the  jurisdiction  of  the 
Local  Glovemment  Board  st  all;  and,  secondly, 
if  it  is  within  their  jurisdiction,  they  have  exer- 
cised their  jurisdiction   properly.    We  contend 
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that  these  annual  sums  are  not  "  property  "  at  all 
within  the  meaning  of  sect.  32  of  the  Act  of  1834, 
and  that  therefore  the  Local  Government  Board 
had  no  jurisdiction  to  deal  with  them.  These 
sums  were  fixed  by  the  board  in  1888,  and  have 
been  paid  erer  since  to  the  Hendon  Union,  and 
haye  continued  to  be  paid  to  that  union  since 
the  separation  of  Willesden  from  it.  In  the  first 
place,  the  board  have  no  jurisdiction  to  oider 
that  these  sums  should  be  paid  to  Willesden  as 
well  as  to  Hendon.  The  case  is  analogous  to 
a  partition  suit  in  Chancery,  in  which  case 
the  matter  would  be  settled  once  for  all  and 
a  capital  sum  filed.  This  payment  was  a  sort 
of  payment  not  contemplated  in  1834.  It  was 
brought  into  existence  by  the  Act  of  1888. 
What  was  contemplated  in  1834  was  a  sum  that 
could  be  raised  and  charged  upon  the  rates  ^that 
is,  could  be  secured  on  the  rates;  and,  as  this 
annual  income  cannot  be  secured  on  the  rates,  it 
cannot  be  property  within  sect.  32.  What  was 
conteniplated  in  that  section  was  a  final  balance- 
sheet  nxing,  once  and  for  all,  the  sum  to  be  paid 
by  the  one  to  the  other,  and  not  a  current  account 
ox  a  sum  payable  yearly  for  all  time.  This  annual 
sum  was  not  capable  of  valuation  at  all,  and  was 
thereforo  iiot  a  matter  for  the  board  to  deal  with. 
[BiOHAM,  J. — What  is  the  difference  between 
paying  a  fixed  sum  of  bO  much  a  year,  and  paying 
a  sum  to  be  fixed  on  a  varying  assessment  from 
year  to  year?  Channell,  J. — Can  interest 
according  to  the  bank  rate  not  be  secured, 
although  that  rate  may  vary?]  Fixing  an 
amount  means  fixing  a  certain  amount,  and  what 
the  board  did  in  mis  case  was  not  a  fixing  of 
the  amount  within  the  meaning  of  sect.  32.  On 
these  two  grounds,  first,  that  tms  annual  income 
is  not  property  at  all,  and  that  therefore  the 
board  have  no  jurisdiction,  and  secondly,  that  if 
it  is  pro^rty  the  board  have  exceeded  their  juris- 
diction m  dividing  it  according  to  the  rateable 
values  of  the  pariah  and  the  union,  this  rule  ought 
to  be  made  absolute. 

BiaHAM,  J. — The  question  in  this  case  is 
whether  the  Local  Grovemment  Board  had  juris- 
diction under  sect.  32  of  the  Poor  Law  Amend- 
ment Act  of  1834,  to  make  the  order  which  it  is 
now  sought  to  quash.  The  facts  are  very  short. 
It  appears  that  the  County  Council  of  Middlesex, 
accoraing  to  the  provisions  of  an  Act  of  Pai*lia- 
ment  made  in  that  behalf  came  under  the  liability 
to  make  to  the  old  Hendon  Union  two  annual 

Eayments,  one  of  182.  a  year,  and  another  of 
597Z.  a  year.  Since  that  liability  arose  Hendon 
Union  has  had  carved  out  of  it  and  separated 
from  it  the  parish  of  Willesden,  which  now  forms 
a  separate  and  independent  parish.  One  of  the 
effects  of  carving  Willesden  out  of  the  Hendon 
Union  was  that  it  became  necessary  to  apply  the 
provisions  of  sect.  32  of  the  Poor  Law  Amend- 
ment Act  1834,  in  order  to  ascertain  what  each 
union  was  to  retain  of  the  property  of  the  old 
joint  union,  and  what  should  be  paid  by  the  one 
to  the  other  in  order  to  regulate  the  division  of 
their  property.  The  section  in  question  states : 
"  That  in  every  such  case" — and  that  includes  the 
case  in  question  of  the  severance  of  Willesden 
from  the  old  union — "  the  commissioners  shall 
and  they  are  hereby  required  to  ascertain  the 
propoi-tionate  value  to  every  parish  of  such  union 
of  the  workhouses  or  other  property  held  or 
enjoyed  by  such  union  for  the  use  uf  the  poor  or 


benefit  of  the  ratepayers  therein."  That  is  the 
first  thing  the  oommissioners  have  to  do,  and  the 
Local  Gh>yenLment  Board  now  stand  in  the  place, 
as  I  understand,  of  the  commissioners.  It  is  said 
that  the  two  annuities  payable  by  the  county 
council  to  the  old  union  are  not  "  property  '*  at 
all  within  the  meaning  of  the  section,  and  there^ 
fore  the  Local  Government  Board  have  no  juris* 
diction  whatever  to  deal  with  these  annuities. 
I  cannot  agree  with  that  argument.  £  cannot 
for  myself  see  why  this  fixed  sum  of  money, 
which  before  the  division  of  Willesden  from 
the  Hendon  Union  was  annually  paid  by  the 
county  council  to  the  old  union,  is  not  "property.** 
It  is  money  which  the  old  union  reoeivea  as  of 
right  in  relief  of,  and  to  be  Ubed  in  reli^  of,  the 
rates  to  be  paid  by  the  ratepayers  in  the  union, 
and  I  should  have  said  that  it  is  aa  much  pro- 
perty as  the  rest  of  the  freeholds  vrhich  they  might 
happen  to  possess.  I  cannot  agree  with  tne  ai^n- 
ment  that  it  is  not  property.  If  it  is  properiy, 
then  the  proportionate  value  to  every  pansh  of 
the  union  has  to  be  ascertained.  The  Local 
Government  Board  have,  I  presume,  done  that. 
The  order  which  we  are  asked  to  quash  does  not 
deal  with  that  duty  at  all,  but  deals  with  a  sab- 
sequent  duty  which  the  Local  Government  Board 
have  to  discharge  under  the  section  of  the  Act  of 
Parliament,  because  the  section  says  that  the 
said  commissioners  having  ascertained  the  pro- 
portionate value  "the  said  commissioners  shall 
thereupon  fix  the  amount  to  be  received,  or  to  be 
paid  by  every  parish  affected  by  such  alteration." 
What  they  have  done  in  this  case  is  this :  They 
have  said  that  Hendon  Union  is  to  retain,  as 
indeed  Hendon  Union  must  retain,  the  annuities 
payable  by  the  county  council.  By  the  Act  of 
IParliament  those  annuities  are  payable  to  the 
Hendon  Union  and  to  nobody  else,  and  therefore 
the  union  does  retain  them.  The  Local  Govern- 
ment Board  have  said  by  their  order  what  is  to 
be  paid  by  the  Hendon  Union  and  is  to  be  received 
bj  the  Willesden  parish  in  respect  of  the  annui- 
ties which  formed  part  of  the  property  of  the  old 
combined  union  and  which  are  now  retained  by 
the  Hendon  Union.  They  have  said  that  the 
amount  shall  be  ascertained  from  year  to  year  by 
the  varying  sum  of  the  assessment  of  the  pro- 
X>erty  in  each  of  the  two,  the  union  and  the  parish 
respectively.  For  my  own  part  I  think,  if  I  may 
say  so,  that  is  a  yery  reasonable  arran|;ement, 
but  it  does  not  matter  whether  I  am  tiaht  or 
wrong  about  that.  The  only  question  is  Aether 
that  is  a  fixing  of  the  amount  to  be  paid  by  Hen- 
don and  to  he  received  by  Willesden  within  the 
meaning  of  the  section.  In  my  opinion  it  is  a 
fixing  of  the  amount.  It  is  an  order  that  a  sum 
of  money  shall  be  paid  year  by  year  on  a  basis 
which  is  ascertained  or  ascertainable  year  by  year, 
and  that,  in  my  opinion,  is  as  much  a  fixing  of 
the  amount  as  if  the  Local  Government  Board 
had  once  and  for  all  said  that  the  sum  should  be 
divided  so  much  to  the  one  and  so  much  to  the 
other  for  all  time  to  come.  It  simply  leaves  an 
arithmetical  sum  to  be  calculated  each  year  in 
order  that  the  actual  amount  to  be  paid  should  be 
arrived  at.  That  is,  in  my  opinion,  a  fixinsr  of  the 
amount.  That  being  so,  I  think  this  order  was 
made  within  the  jurisdiction  of  the  Local  Govern- 
ment Board  conferred  upon  them  by  Act  of 
Parliament,  and  that  therefore  this  rule  ought  to 
be  discharged. 
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Channill,  J. — I  am  of  the  same  opinion ;  and 
I  onl^  desire  to  add  a  very  few  words  in  order  to 
expkun  what  to  my  mind  has  been  somewhat  of  a 
difficulty  doriog  tr>e  arsument.    I  think  there  is 
no  doubt  that  this  32na  section  of  the  Poor  Law 
Amendment  Act  of  1834  was  intended  to  give  tbe 
commissioners  power  to  make  all  the  necessary 
adjostments    of  the  matter   which   necessarily 
require  adjusting  where  these  areas  or  unions  are 
dirided,  and  I  entertain  no  doubt  at  all  that  the 
reference  to  the  other  property  enjoyed  for  the 
benefit  of  the  ratepayers  is  naturally  made  in  the 
most  general  worcb  because  it  is  impossible  to  say 
beforehand   what   kind   of   property   particular 
unions  may  happen  to  have.    I  am  clearly  of 
opinion  that  those  general  words  in  sect.  32  cover 
this  case,  though,  as  has  been  pointed  out  in  argu- 
ment, that  particular  matter  could  not  have  beien 
contemplated  at  that  time.    The  propert]^  has  to 
be  valued  and  adjusted.    The  word  "  adjusted  " 
is  not  used  in  the  section,  but  that  is  the  effect  of 
the    section,    and    the   only   possible    doubt   is 
whether  what  has  been  done  in  this  case  is  "  fixing 
the  amount  to  be  paid."    The  maxim  Id  cerium  est 
quod  certum  reddi  potest  is  one  of  general  applica- 
tion, and  there  is  no  reason  why  that  should  not 
he    applied  here.    If  this  fixing  had  reference 
to  some  outside  event,  I  should  not  have  had  any 
doubt  that  it  would  have  been  a  "fixing  the 
amount'*  within  the  meaning    of   this  section. 
Let  us  take  the  illustration  of  the  Tithe  Com- 
mutation  Act,  where  rent  charges  are  fixed  by 
reference  to  a  varying  price  of  corn ;  I  think  that 
is  a  fixing  of  the  amount.    Again,  let  us  take  the 
illustration  I  gave  during  the  argument,  of  a  rate 
of  interest  fixed  at  1  per  cent,  beyond  the  Bank 
rate—that  would  be  a  nxing  of  a  rate  of  interest, 
and  so  on.    But  the  difficulty  in  my  mind  was 
this — whether  or  not  the  Tiocal  Gk^vemment  Board 
had  not  in  this  case  fixed  the  proportion  between 
the  two  new  unions  in  reference  to  a  matter  which 
it  was  the  very  object  and  intention  of  the  order 
to  put  an  end  to.    When  this  area  was  oue  union 
the  different  parts  of  it  profited  by  anyincrease 
in  the  value  of  any  other  part ;  and  if  Willesden 
increased  in  value,  the  ratepayers   of   Hendon 
profited  by  that  increase  of  value  when  the  two 
formed  one  body.  If  Hendon  increased  in  value,  the 
ratepayers  in  Willesden  profited  by  that  increase 
in  value ;  and  one  of  the  yeiy  objects  of  dividing 
the  unions  was  because  they  had  both  grown  very 
large,  and  it  was  to  make  each  of  them  entirely 
in^pendent  of  any  increase  in  the  other.    I  have 
some  doubt  whether  fixing  the  amount  by  reference 
to  the  rateable  value  of  the  two  areas  in  the  future 
was  a  fixing,  because  that  is  one  of  the  very  things 
it  strikes  me  that  it  was  intended  to  put  an  end 
to  by  dividing  the  one  union  into  two  unions.    I 
do  not,  however,  think  that  my  doubt  about  that 
point  is  sufficient  to  cause  me  to  dissent,  and  the 

Soint  was  not  developed  or  pressed  very  much 
uring  the  argument,  and  I  do  not  think  it  would 
at  all  justify  me  in  differing.  In  point  of  fact,  it 
does  not  lead  me  to  a  different  conclusion,  but  that 
is  the  only  matter  about  which  I  had  any  doubt, 
as  I  had  none  with  regard  to  any  other  part  of  the 

argamen  .  Rule  discharged  with  costs. 

Solicitors  :  for  the  Local  Qovemment  Board, 
Sharpe,  Parker,  Pritchards,  Bar/iam,  and  Lawford; 
for  t£e  Willesden  parish,  W.  Grant  Greig ;  for  the 
Hendon  Union,  D.  B.  Soames, 


Monday,  April  9, 1900. 

(Before  Ridley  and  Dablinq,  J  J.) 

Oabcbbidgb  Union  (apps.)  v.  Edmonton 
Union,  (resps.)  (a) 

Poor    law — Removal  of  pawper — Breaking    resi^ 
dence — Loss  of  status  of  irremovability, 

B,  W.  on  the  1th  Bee,  1891  left  the  C,  Union,  the 
place  of  her  Uist  legal  settlement,  and  since  then 
had  acquired  no  other  settlement. 

At  that  date  she  went  into  the  E.  Union,  where 
she  lived  without  relief  for  one  year  and  nine 
months  up  to  the  Wth  Sept.  1893,  when  she  went 
into  the  E.  Workhouse. 

On  the  loth  Jan,  1899  she  took  her  discharge  from 
the  E.  Workhouse,  and  stayed  with  her  niece  in 
the  West  Ham  Union  until  the  16th  Jan.,  going 
back  to  the  E  Workhoiise  in  order  to  be  passed  on 
to  the  C.  Union, 

The  justices  held  that  B.  W.  had,  when  she  left  the 
E.  Union  in  Jan,  1899,  broken  her  reMence 
therein  and  lost  the  status  of  irrem^ovability  pre^ 
viously  acquired  by  her  therein,  and  accordingly 
they  held  that  an  order  for  her  removal  from 
the  E,  Union  to  the  C.  Union  was  rightly  made. 

Held,  that  the  justices  were  right, 

Oasb  stated  for  the  opinion  of  the  court  by  the 
Court  of  Quarter  Sessions  holden  in  and  for  the 
county  of  Middlesex  on  Friday,  the  4th  Aug.  1899, 
upon  the  hearing  of  an  appeal  against  an  order 
made  by  two  of  Her  Majesty's  justices  of  the 
peace  acting  in  and  for  the  county  of  Middlesex 
for  the  removal  from  the  Edmonton  Union 
Workhouse  to  the  Cambridge  Union  of  Rebecca 
Watson,  aged  seventy-two,  an  inmate  of  the 
Edmonton  Union  Workhouse. 

The  Court  of  Quarter  Sessions  confirmed  tho 
order  of  removal,  and  ordered  the  appeal  to  bo 
dismissed  with  costs  subject  to  this  case. 

At  the  hearing  of  the  appeal  it  was  admitted 
and  agreed  to  be  taken  without  proof — 

That  at  the  time  Biebecca  Watson  left  Cam- 
bridge as  hereinafter  mentioned  the  place  of  her 
last  legal  settlement  was  the  parish  of  St.  Mary- 
the-Less,  in  the  Cambridge  Union,  and  that 
Rebecca  Watson  had  since  acquired  no  other 
settlement. 

That  Rebecca  Watson  on  the  7th  Dec.  1891 
went  from  Cambridge  to  reside  with  her  sister, 
Mrs.  Ingrey,  at  No,  29,  Milton-road,  in  the 
Edmonton  Union,  where  she  lived  continuously 
without  relief  for  about  one  year  and  nine  months 
up  to  the  11th  Sept.  1893,  when  she  went  into  the 
Edmonton  Workhouse,  and  that  by  such  residence 
she  had  at  the  time  she  went  into  the  workhouse 
acquired  a  status  of  irremovability  from  the 
Edmonton  Union. 

That  the  only  question  for  the  quarter  sessions 
to  decide  was  whether  Rebecca  Watson  retained 
the  status  of  irremovability  so  acquired  by  her  in 
the  Edmonton  Union  up  to  the  time  of  making 
the  order  of  removal  on  the  26th  Jan.  1899. 

The  facte  proved  by  the  evidence  of  the  pauper, 
Rebecca  Watson,  and  her  niece,  Mrs.  Waymau, 
were  that  the  pauperis  son,  John  Burweli,  had 
resided  with  his  mother  up  to  the  time  of  her 
going  into  the  Edmonton  Workhouse,  and  that 
h^  went  into  the  Edmonton  Workhouse  with  hi^i 
mother,  he  haviog  from  his  youth  upwards  been 
too  infirm  to  gain  a  livelihood. 

1        (a)  Beported  by  W.  di  B.  Hbbbbbt,  Esq.,  Barritt6r-at-Law. 
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That  John  Bnrwell  on  the  8th  Sept.  1898  took 
his  discharge  from  the  workhonse,  and  went  to 
reside  and  resided  with  his  coasin  in  the  parish  of 
West  Ham,  in  the  West  Ham  Union. 

That  John  Harwell  subsequently  returned  to 
the  parish  of  Edmonton  and  was  readmitted 
into  the  Edmonton  Workhouse,  and  that  on  or 
about  the  7th  Deo.  1898  John  Burwell  was  duly 
Temoved,  pursuant  to  an  order  of  that  date 
made  by  two  of  Her  Majesty's  justices  of  the 
peace,  to  the  Cambridge  Union,  where  his  settle- 
ment was. 

That  Bebecca  Watson  took  her  discharge  from 
the  Edmonton  Workhouse  on  Tuesday,  uie  10th 
Jan.  1899,  as  she  wanted  to  be  passed  on  to  the 
union  workhouse  at  Oambridge,  where  she 
belonged,  the  same  aq  her  son  had  been  and 
where  he  then  was,  and  went  without  any  warning 
to  the  residence  of  her  niece,  Mrs.  Wayman,  in  the 
parish  of  West  Ham,  and  asked  whether  she  could 
stay  there.  She  stayed  with  her  niece  in  the  West 
Ham  Union  until  the  16th  Jan.  1899,  when,  her 
niece  being  unable  to  keep  her  any  longer,  she 
left  with  the  intention  of  returning  to  the 
Edmonton  Union  Workhouse  in  order  to  be 
passed  on  to  the  Cambridge  Union  Workhouse, 
and  went  to  her  sister's  house  in  the  parish  of 
Edmonton,  where  she  stayed  until  the  following 
day,  when  she  was  readmitted  into  the  Edmonton 
Workhouse. 

Bebecca  Watson  stated  in  her  evidence  to  the 
oourt  that  when  she  left  her  niece  she  went  to  the 
Edmonton  Workhouse  in  order  to  be  passed  on  to 
the  Cambridge  Union  the  same  as  her  son  John 
Burwell  had  been,  in  which  union  he  then  was. 

The  Court  of  Quarter  Sessions  found  that  when 
Bebecca  Watson  left  the  Edmonton  Union  on  the 
9th  Jan.  1899  she  left  it  with  the  intention  of 
residing  with  her  son  in  the  Cambridge  Union 
Workhouse,  and  with  the  intention  of  not  returning 
to  the  Edmonton  Union  to  live  there,  and  when 
she  did  subsequently  return  to  the  Edmonton 
Union  it  was  not  with  the  intention  of  perma- 
nently residing  within  it,  but  for  the  purpose  of 
being  passed  on  to  Cambridge  by  the  Edmonton 
Union,  and  upon  these  findings  the  Court  of 
"Quarter  Sessions  held  that  Bebecca  Watson  had 
when  she  left  the  Edmonton  Union  on  the  9th 
Jan.  1899  broken  her  residence  therein  and  lost 
the  status  of  irremovability  previously  acquired 
by  her  therefrom,  and  that  she  was  therefore 
properly  removable  from  the  Edmonton  Union 
to  the  Cambridge  Union  when  the  order  of  the 
29th  Jan.  1899  was  obtained. 

The  question  for  the  opinion  of  the  court  is 
whether  the  Court  of  Quarter  Sessions  were  right 
in  so  holding.  If  the  answer  to  the  question  be 
in  the  affirmative  the  order  of  the  Court  of 
-Quarter  SesRious  dismissing  the  appeal  is  to 
stand  affirmed,  otherwise  it  is  to  be  quashed. 

B.  D,  Muir  for  the  appellants. — The  section 
under  which  the  status  of  irremovability  arises  is 
sect.  1  of  9  &  10  Yict  c.  66.  The  case  on  which 
1  rely  is  Reg.  v.  8t.  Ives  Union  (26  L.  T.  Bep. 
393 ;  L.  Bep.  7  Q.  B.  467).  In  that  case  the 
pauper  went  away  for  some  days,  aud  the  court 
neld  that  the  temporary  absence  did  not  amount 
to  a  break  of  residence.  The  words  of  Black- 
bum.  J  at  p.  469  show  that  going  out  of  the 
parish  is  only  prima  facie  evidence,  and  that  it 
can  be  rebutted. 


B,  Cunningham  Olen  for  the  respondents. — ^The 
order  of  removal  was  rightly  made,  for  any  break 
is  sufficient  to  break  the  period  of  irremovabilii^. 
He  refenred  to 

Reg,  V.  Birmingham  Union^  30  L.  T.  Bep.  357; 

L.  Bsp.  9  Q.  B.  340 ; 
Newark  Union  v.  Olarrford  Brigg,  36  L.  T.  Bep.  793 ; 

2  Q.  B.  Div.  522. 

BiDiiSY,  J. — We  have  come  to  the  conclusion 
that  the  order  should  not  be  interfered  with. 
The  facts  are  somewhat  peculiar,  and  I  very 
much  doubt  that  they  are  likely  to  form  a  pre- 
cedent in  any  other  case,  but  I  wish  to  say  that  I 
do  not  think  a  pauper  who  wishes  to  be  removed 
from  the  union  in  which  he  may  be  situated  can 
be  transferred  to  another  simply  by  stopping  a 
week  on  the  wav,  and  then  sa^ng  that  by  so 
doing  there  has  been  a  break  in  the  residence 
which  is  required  in  order  to  give  him  the  status 
of  irremovability.  If  that  were  the  rule,  it  seems 
to  me  it  would  be  very  inconvenient.  I  do  not 
find  it  so  laid  down  in  any  of  the  authorities,  all 
of  which  turn  u^n  one  point  —  namely,  what 
would  be  the  period  of  time  necessary  to  give 
the  status,  and  whether  there  has  been  sufficient 
to  cause  a  break  of  residence.  That  would  depend 
upon  the  absence  which  has  in  fact  existed.  Has 
it  here  been  with  the  intention  of  again  returning, 
as  in  the  case  of  Beg.  v.  8t.  Ivea  Union  (26  L.  T. 
Ben.  393  ;  L.  Bep.  7  Q.  B.  467)  or  has  it  been 
with  the  intention  of  not  returning,  as  it  was 
in  the  case  of  Beg.  v.  Birmingham  Union  (30 
L.  T.  Bep.  357 ;  L.  IfceP;  9  Q.  B.  340)  ?  Here  she 
left  the  Edmonton  Workhouse,  not  with  the 
intention  of  returning,  but  with  the  intention  of 
going  to  the  other  union.  There  is  this  saving 
fact  which  enables  us  to  say  that  tiie  order  is  a 
right  one,  I  think  ;  that  she  did  in  point  of  fact 
leave  the  Edmonton  Union  for  the  purpose  of 
being  passed  on  to  Cambridge,  and  that  is  just 
enough  to  enable  one  to  say  the  order  was 
right.  She  resided  away  for  six  or  seven  days 
and  then  came  back  for  another  purpose,  and 
there  is  enough  to  enable  us  to  say  there  was 
not  the  intention  of  returning  to  the  Edmon- 
ton Workhouse  when  she  left  it,  and  so  we 
have  just  got  the  possibility  of  affirming  this 
order. 

Dablino,  J. — I  confess  I  have  less  doubt  than 
my  learned  brother.  In  this  case  the  facts  are 
these:  This  old  woman  Bebecca  Watson  had  a 
settlement  in  Cambridge.  That  was  her  old 
original  settlement,  and  she  had  a  paralytic  son 
who  also  had  a  settlement  in  Cambridge.  She 
travelled  away  from  Cambridge,  and,  by  virtue 
of  this  statute,  9  <&  10  Yict.  c.  66,  she  became 
irremovable  from  the  parish  of  Edmonton 
because  she  lived  there  more  than  a  year. 
19  ow,  I  think  that  statute  was  passed,  not  to 
make  it  more  inconvenient  for  a  pauper,  but  to 
make  it  more  convenient,  to  prevent  a  pauper 
being  bustled  about  and  moved  from  one  place 
to  another.  I  do  not  think  it  tends  to  deprive 
the  paupers  of  their  original  settlement  if  they 
made  their  minds  up,  and  took  the  proper  steps 
to  remain  there.  The  old  womairs  son  got 
away  from  Edmonton,  and  went  back  to  Cam- 
bridge and  went  to  the  workhouse  in  Cambridge, 
where  his  settlement  was  Hud  her  settlement 
was,  and  she  wished  to  join  him ;  and,  wishing  to 
join  him,  she  left  the  workhouse  at  Edmonton, 
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meaning  never  to  eome  back  as  a  resident.  That 
is  fonnd  by  the  case,  because  the  case  says  that 
the  Quarter  Sessions  find  that  she  left  it  with 
the  intention  of  residing  with  her  son  in  Gam- 
bridge  Union  Workhouse,  and  her  intention  was 
not  to  return  to  Edmonton  Union  to  live  there. 
Therefore  she  left  the  place  where  she  had  been 
inemoyable  in  this  sense — ^that  nobody  else  could 
remoTe  her,  but  still  she  might  ffo  away  if  she 
wished.  She  left  that  place,  and  left  it  with  the 
intention  of  leaving  it  for  good,  and  going  to  a 
place  which  is  designated  Cambridge  and  staj7ing 
there.  She  did  not  go  straight  to  Cambndge. 
She  was  a  pauper,  and  had  not,  I  suppose,  got 
the  money.  She  meant  to  join  her  son,  and 
stayed  with  some  friends,  meaning  to  go  back  to 
the  Edmonton  Union,  but  not  with  the  intention 
of  stopping  there.  She  went  with  the  idea  of 
getting  sent  on  from  there  to  Cambridge,  and 
that  happened.  They  sent  her  on  to  Cambridge. 
Now,  what  is  the  test?  In  Beg,  v.  8i.  Ives, 
Qnain,  J.,  I  think,  does  not  differ  from  what 
the  otlier  judges  have  said  in  the  other  cases, 
but  I  think  ne  expresses  it  very  shortly  and 
accurately.  The  pomt  is  not  only  whether  a 
person  has  lived  in  the  place,  but  whether  he 
intends  to  reside  permanently  in  it.  Now,  here 
they  find  as  a  fact  Mrs.  Watson  left  the  parish  of 
Edmonton.  Quain,  J.  says  that  is  not  the 
point,  but  it  is  whether  she  intended  to  reside 
permanently  in  another  parish.  She  did  intend 
to  reside  permanently  in  anoth*'r  parish.  She 
intended  going  to  the  parish  of  Cambridge  to 
stay  there,  where  her  son  was.  It  seems  to  me, 
that  being  so,  she  went  back  to  the  place  where 
she  got  a  settlement  and  where  she  had  a  right  to 

E,  and  she  went  back  with  the  intention  of 
bving  Edmonton  for  ever,  and  of  returning  to 
the  place  from  which  she  had  originally  started. 

Appeal  dUvnased. 

Solicitors  for  the  apx>ellants,  Pritehard,  Engle- 
field,  and  Co.,  for  Congreave,  Gambridt<e. 

Solicitor  for  the  respondent,  Franeia  Shelton, 
Tottenham. 


Monday,  April  9, 1900. 
(Before  Ridley  and  Dablino,  JJ.) 

SiMMONDS  AND  0THBB8  (apps.)  V.  FULHAM 

Ybstay  (resps.).  (a) 

Metropolis  —  New  street — Buildings  on  one  side 
only — Making  wp — Bepairs  &|(  highway  aiUhority 
— ieasonahle  time — Paving — Apportionment. 

The  appellants  were  the  owners  of  certain  houses 
in  the  F.  P.-road,  which  in  lBo4,  at  the  expira- 
tion of  a  Turnpike  Act,  became  a  highway 
repairable  by  the  inhabitants  at  large,  and  was 
repaired  from  time  to  time  by  the  respondents* 
predecessors.  In  1864  it  was  not  a  street,  but 
oy  1883  it  was  buUt  with  houses  along  one  side, 
and  on  the  other  side  was  vacant  building  land. 

Between  1879  and  1898  it  was  altered  and  repaired 
at  various  times  by  the  respondents  and  others. 

In  1899  the  respondents  resolotd  that  the  road  was 
not  paved  to  their  saiisfaction,  and  that  it 
should  be  accordingly  paved  and  the  expenses 
apportioned  upon  the  owners. 

Held:  That  the  magistrate  was  justified  in  holding 
that  the  F.  P.^road  becams  a  new  street  in  1883. 

{a\  ]l«ported  by  W.  de  B.  Hkbbikt,  Boq.,  Bftrrister-«t-Law. 


Held,  further,  that  where,  in  the  metropolis,  a 
highway  repairable  by  the  inhabitants  at  large 
becomes  a  new  street  by  reason  of  the  erection  of 
houses  along  it,  a  vestry  is  not  precluded  from 
causing  it  to  be  paved  at  the  cost  of  the  frontagers 
by  lapse  of  time,  however  long,  after  it  became 
a  new  street,  even  though  it  was  in  fact  already 
paved  at  the  time  it  became  a  new  street. 

Bonella  v,  Twickenham  Local  Board  of  Health 
(58  L.  T  Bep.  299 ;  20  Q.  B.  Div.  63)  dUtin^ 
guished. 

Cabb  stated  by  one  of  the  metropolitan  police 
magistrates  upon  the  hearing  at  the  West 
London  Police-court  of  a  compmint  made  by  the 
above-named  respondents  on  the  15th  Nov.  1899 
for  the  recovery  from  the  appellants  of  the  certain 
sums,  being  the  proportionate  shares  of  the  esti- 
mated expenses  of  paving  Fiilham  Palace-road,, 
section  3,  in  the  parish  of  Folham,  in  the  county 
of  London,  apportioned  upon  the  rppeUants  in. 
respect  of  cer&un  houses  in  that  road. 

The  appellants  are  the  owners,  within  the  mean- 
ing of  the  Metropolis  Management  Acts,  of  certain 
houses  in  Folham  Palace-road,  in  the  respondents'' 
parish,  which  houses  are  situate  in  and  adjoin 
section  3.  Two  of  the  houses,  Nos.  79  and  81, 
Fulham  Palace-road,  were  erected  before  the 
passing  of  the  Metropolis  Management  Act  1855, 
and  originally  formed  part  of  a  mansion  called 
Clay  brook  House. 

The  Fulham  Palace- road  was  at  the  date  of  the- 
passing  of  the  Metropolis  Management  Act  1855- 
a  turnpike  road.  On  the  expiration  of  the  Turn- 
pike Act  in  the  year  1864  it  became  a  highway 
repairable  by  the  inhabitants  at  large,  and  was* 
accordingly  repaired  as  such  from  time  to  time 
by  the  Fulham  District  Board,  in  whose  district 
it  then  was,  and  by  the  respondents  after  the  dis- 
solution of  the  board. 

Section  3  of  the  road  (being  the'  portion  616- 

Sirds  or  thereabouts  in  length),  situate  between 
randenburg-road  and  Crabtree-lane  (hereinafter 
called  the  section),  was  not  at  the  time  of  the 
expiration  of  the  Turnpike  Act  sufficiently  built 
upon  to  be  a  street  in  the  ordinary  sense  of  the 
term.  The  above-mentioned  Claybrook  House  waa 
in  fact  the  only  building  erected  upon  the  section, 
which,  with  that  exception,  ran  wholly  between 
market  gardens.  The  section  was  then  of  a  width 
varying  from  20ft.  to  about  28ft. 

By  the  latter  part  of  the  year  1883  the  east  side 
of  the  section  had  been  covered  with  houses  along 
its  entire  length.  These  were,  with  a  few  excep- 
tions (next  herein  stated),  erected  about  the  same 
time. 

In  or  about  the  year  1868  the  Fulham  Workhouse 
was  built.  The  three  houses  next  to  Claybrook 
House  to  the  south  were  built  in  1875,  and  the 
house  next  to  those  three  in  1878.  AH  the 
remaining  houses  were  erected  during  the  period 
from  the  middle  of  1881  to  the  middle  of  1883  or 
thereabouts.  In  1896  Claybrook  House  was 
converted  into  two  houses  (now  Nos.  7^ 
and  81),  and  some  offices  were  added  to  the 
workhouse. 

The  whole  of  the  land  adjoining  the  west  side 
of  the  section  is  vacant  building  land  without  any 
building  thereon  except  a  temporary  iron  board 
school,  which  was,  before  the  road  was  widened  as 
hereinafter  mentioned,  set  back  about  25ft.  from 
the  road. 
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In  the  year  1879  the  footpath  on  the  east  side 
of  the  section  from  the  north  end  thereof  for  a 
distance  of  about  260  yards  adjoining  the  work- 
house buildings  and  the  appellants'  houses,  Nos.  6 
And  7,  was  paved  by  the  Fulham  District  Board 
at  the  cost  of  their  diHtriot. 

In  or  about  the  year  1880  the  Greyhound 
public-house,  which  fronted  another  portion  of 
the  east  side  of  the  section,  was  rebuilt  and  set 
back  so  as  to  widen  that  part  of  the  road  to  at 
least  20ft.  from  the  centre,  and  the  footpath 
thereof  was  payed  and  kerbed  by  the  owners,  and 
in  or  before  the  year  1883  the  remainder  of  the 
section  to  the  south  of  the  appellants'  houses  was 
widened  on  the  east  side  to  at  least  20ft.  from  the 
centre,  when  the  adjoining  houses  were  erected 
and  the  footpath  thereof  was  kerbed  and  paved  by 
the  owners,  except  for  a  distance  of  about 
110  yards  from  the  southern  end,  where  it  was 
partly  paved — ^namely,  with  a  narrow  strip  of 
flagstones — and  partly  gravelled  by  the  adjoining 
owners,  and  at  aoont  the  same  time  the  northern 
end  of  the  section  for  a  distance  of  about  44  yards 
in  front  of  part  of  the  workhouse  premises  was 
widened  on  toe  east  side  to  the  same  extent,  and 
the  paving  and  kerbing  of  the  footpath  thereof 
were  relaid  by  the  Fulham  District  Board  at  the 
cost  of  their  district.  The  result  of  the  evidence 
was  that,  with  the  exception  of  the  work  done  by 
the  board  at  the  expense  of  the  ratepayers  as 
mentioned  and  of  the  portion  referred  to  above 
as  having  been  partly  paved,  the  whole  east  side 
of  the  £x>tpath  was  paved  by  the  adjoining 
owners  not  later  than  the  year  1883.  The  foo^ 
path  has  been  ever  since  kept  up  by  the  board 
and  vestiT  respectively  in  the  same  condition  as 
put  by  the  owners,  whether  stoned  or  merely 
gravelled. 

The  whole  of  the  footpath  on  the  west  side  of 
the  section  was  gravelled  and  stone-dotted  by  the 
Fulbam  District  Board  at  the  cost  of  their 
district. 

From  and  after  the  25th  March  1886  the  Ful- 
ham District  Board  was  dissolved  by  the  Metro- 
polis Management  Act  1855,  and  the  respondents 
have  had  all  such  powers  and  have  been  subject 
to  all  such  provisions  as  if  they  had  been  named 
in  part  2  ox  sched.  A  to  the  Metropolis  Manage- 
ment Act  1855. 

In  the  year  1890  the  section  was  further 
widened  on  the  east  side  to  at  least  20ft.  from  the 
centre — namely,  in  front  of  the  said  workhouse — 
and  in  or  about  the  year  1896  the  remainder 
thereof,  including  the  portion  adjoining  the 
appellants'  (Simmonds  Brothers)  houses,  Nos.  79 
and  81,  was  widened  in  like  manner,  and  the 
paving  and  kerbing  of  the  footpath  thereof  were 
relaid  by  the  respondents  at  the  cost  of  their 
parish.  The  wideniogto  the  north  of  the  appel- 
lants' houses — ^namely,  in  front  of  the  workhouse 
premises  and  the  new  offices  of  the  guardians  of 
the  Fulham  Union — was  carried  out  by  an 
agreement  between  the  guardians  and  the  respon- 
dents. The  widening  in  front  of  the  appellants' 
{Simmonds  Brothers)  houses,  Nos.  79  and  81, 
which  were  alrf  ady  set  back  about  6ft.  from  the 
original  line  of  the  footpath,  was  carried  out  by 
the  respondents  in  pursuance  of  a  notice  given  by 
them  to  the  appellants  under  the  Metropolitan 
Paving  Act  1817  (57  Qeo.  3,  c.  xxix.),  s.  SO,  and 
the  appellants'  (Simmonds  Brothers)  interest  in 
the  strip  of  land  required  for  the  widening  was 


conveyed    to   the   respondents   for    a    sum    of 
150Z. 

In  or  about  the  month  of  Oct.  1898  the  respon- 
dents agreed  with  the  owners  of  tke  land  adjoin- 
ing the  west  side  of  the  section  ih&t  such  owners 
should  further  widen  the  whole  of  such  section  to 
the  width  of  about  50ft.  by  throwing  into  the  road 
a  strip  of  gpround  about  13ft.  wide,  and  the  fences 
on  the  west  side  of  the  section  were  set  back 
accordingly. 

In  the  month  of  Dec.  1887  the  respondents 
gave  notice  in  the  following  form  to  the  owner 
of  the  premises  fronting  the  east  side  of  the  said 
section  from  the  southern  end  of  the  portion 
mentioned  in  paragraph  6  of  this  case  soutn wards 
for  a  distance  of  about  59  yards  : 

VMtry  of  the  Pftrith  of  Fulham  (Clerk's  Departmeiit), 
Town  Hall,  Walham  Green,  S.W.,  30th  Deo.  1887.— 
Messrs.  I.  and  I.  Howell,  63,  Gk>Idhawk-road,  Shep- 
herd's Bash,  W.— Dear  Sirs,— The  vestry  have  had 
brought  to  their  notioe  the  desirabihty  of  having  the 
pavement  and  kerbing  in  front  of  Nos.  91  to  105, 
Folham  Palaoe-road,  pat  in  proper  repair,  and  I  am 
instmoted  to  inform  yon  as  owners  of  Nos.  91,  93,  95, 
97,  101,  and  101a  that  the  estimated  cost  of  doing  the 
work  in  front  of  yoor  bonses  is  as  follows :  Na  91, 
51.  16«.  2(2.;  No.  93,  31.  lis.  6d.;  No.  95,  31.  11«.  lid.; 
No.  97,  31.  12«.  6d.;  No.  101,  51.  I4a.  6d.;  No.  lOlA, 
21.  IBb.  4d, ;  making  together  251.  48.  lid.  Upon  your 
depositing  the  above>named  amount  and  the  other  owners 
depositing  their  share  of  the  estimated  ooet,  the  vestzy 
will  carry  out  the  work. — I  am,  dear  Sir,  yours  faithfully, 
Chas.  J.  FoAKXs,  Clerk  to  the  Vestry. 

In  compliance  with  the  above  request  most  of 
the  owners  repaved  and  rekerbed  the  footpath  in 
front  of  their  nouses. 

In  the  other  cases  the  work  was  done  by  the 
respondents  on  behalf  of  the  owners,  and  the 
expenses  were  repaid  by  the  owners.  The  expenses 
included  a  few  shillings  for  cartage  and  super- 
intendence. 

The  carriage-way  of  the  section  is,  and  at  all 
times  material  to  this  case  has  beeoi,  made  of 
granite  macadam.  In  the  year  1883  it  was  similar 
in  character  to  the  carriage-ways  of  main  roads  as 
maintained  usually  by  the  Fulham  District 
Board. 

The  carriage-way  was  from  time  to  time 
repaired  by  both  the  Fulham  District  Board  and 
the  respondents  by  packing  the  surface  and  laying 
fresh  macadam,  but  the  foundation  of  it  was 
not  originally  laid  and  was  never  opened  up  or 
I'elaid  by  either  of  them. 

At  the  time  of  the  passing  of  the  resolution 
hereinafter  mentioned  tne  carriage-way  and  foot- 
ways were  in  bad  repair  and  condition,  and  the 
construction  of  the  carriage-way  was  not  suitable 
for  the  increased  traffic  of  the  road. 

On  the  22nd  March  1899  the  respondents,  being 
dissatisfied  with  the  paving  of  the  section,  passed 
the  following  resolution : 

That  whereas  Fulham  Palaoe-road,  section  3,  in  tiie 
parish  of  Fulham,  being  a  new  street,  is  not  paved  to  the 
satisfaction  of  this  vestry  and  it  is  deemed  by  them  to 
be  neoessary  and  expedient  that  the  same  should  be  so 
paved,  it  is  hereby  resolved  and  ordered  that  the  ssid 
street  be  taken  to  and  paved  under  the  proviaiaDS  of 
18  &  19  Vict  c.  120,  and  25  A  26  Vict.  o.  102 ;  that  the 
surveyor's  plan  and  estimate  be  approved  and  adopted; 
that  the  estimated  cost  of  the  said  paving  worki  be 
apportioned  upon  the  owners  of  the  houses  or  land 
abutting  or  abounding  upon  the  said  street  at  the  pro- 
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portioBS  and  in  t •  e  amounts  as  set  oat  in  the  appor  ion- 
jcenfc  hereby  made,  approved,  and  sealed  with  the  official 
seal  of  the  yestry,  and  the  offioen  inatnioted  to  take  the 
aeoeoaary  atepe  for  oolleoting  the  apportioned  amounts 
within  fourteen  days. 

The  works  referred  to  in  the  resolution  included 
the  relaying  of  the  pavement  and  kerbing  of  the 
footpath  adjoining  the  appellants'  houses  and 
othOT  premises  alon^  the  east  side  of  the  section, 
the  kerbing  and  pavmg  of  the  portion  of  the  foot- 
path which  had  been  previously  partly  gravelled, 
ihe  removal  of  the  whole  ^puvelled  and  stone- 
dotted  footpath  on  the  west  sidd  and  the  construc- 
tion of  a  new  paved  and  kerbed  footpath  on  the 
strip  of  g^und  thrown  into  the  road  on  that  side, 
and  the  paving  of  the  carriage-way  with  wood 
pavement.  The  total  eetimatM  cost  of  the  said 
works  amounted  to  6365Z.  14a.  8cl.,  and  the  respon- 
-dents  apportioned  certain  sums  on  the  apx>eliant6 
SB  the  amounts  payable  by  them  in  respect  of 
their  houses. 

The  appellants  refused  to  pay  the  amounts,  and 
a  complaint  thereof  made  by  William  John 
Hellier  Denselow,  the  derk  to  the  respondents, 
came  on  for  hearing  at  the  West  London  Folice- 
•oourt  on  the  7th  and  25th  July  and  the  2nd  and 
9th  Aug.  1899. 

At  the  hearing  of  the  complaint  it  was  contended 
on  behalf  of  the  respondents  that  the  road  had 
become  a  new  street  within  the  meaning  of  sect. 
105  of  the  Metropolis  Management  Act  1855  and 
sect.  77  of  the  Metropolis  Manaffement  A.ct  1862 
in  the  year  1883,  or,  in  the  auemative,  on  the 
<!ompletion  of  the  widening  of  the  east  side  of 
such  section  in  the  year  1896 ;  that,  if  the  street 
became  such  a  new  street  in  1883,  it  was  still  a 
new  street  for  the  purposes  of  the  said  enact- 
ments, because  it  had  not  been  paved  under  the 
powers  of  those  enactments;  that  the  work 
executed  by  the  Fulham  District  Board  and  by  the 
respondents  was  executed  by  them  as  surveyors  of 
liignways  and  not  by  virtue  of  the  aforesaid 
enactments. 

On  behalf  of  the  appellants  it  was  contended 
that  the  road  had  not  at  the  commencement  of 
the  proceedings  herein  become  a  street  within  the 
meanine  of  the  enactments  by  reasoa  of  the 
whole  of  the  premises  adjoining  one  side  thereof 
being  building  land  on  which  there  were  for  the 
time  being  no  permanent  buildings;  that,  if  it 
had  then  become  a  street,  it  became  such  a  street 
in  the  year  1883,  and  was  therefore  a  new  street 
within  the  meaning  of  the  enactments  in  that 
7 ear;  that,  inasmuch  as  it  or  part  thereof,  in- 
cluding the  portion  adioining  the  appellants' 
houses,  had  been  paved  before  and  was  so  paved 
when  it  so  became  a  new  street  in  the  year  1883, 
and  the  respondents  did  not  within  a  reasonable 
time  thereafter  cause  the  aame  to  be  repaved, 
they  must,  having  regard  to  the  principle  laid 
down  in  the  case  oi  Bonella  v.  TioicKenham  Local 
Board  {^ubi  sup.),  be  deemed  to  have  been 
satisfied  with  such  paving ;  that  the  addition  of  a 
atrip  of  ground  on  the  west  side  did  not  make  it 
a  new  street  within  the  meaning  of  the  enact- 
ments, but  such  strip  of  ground  ought  to  be 
treated  as  itself  constituting  a  new  street  to  the 
pavement  of  which  the  appellants  are  not  liable 
to  contribute. 

The  magistrate  was  of  opinion  that  the  erection 
of  buildings  on  one  side  only  of  the  section  was 
sufficient  to  render  the  same  a  street  within  the 
Mag.  Cas.— Vol.  XIX. 


meauing  of  the  enactments.  He  accordingly 
found  that  by  reason  of  the  erection  of  the  bufia- 
ings  on  the  east  side  the  section  beoame  a  new 
street  in  the  year  1883,  and  still  remained  a  new 
street  when  the  respondents  passed  the  resolution 
that  it  should  be  paved  in  the  year  1899.  That 
the  principle  laid  down  in  BoneUa  v.  Tunchenham 
Local  Board  of  Health,  to  the  effect  that  the 
local  authority  is  bound  to  execute  sewerage  works 
under  sect.  150  of  the  Public  Health  Act  1875 
within  a  reasonable  time  after  vesting  in  them 
of  the  orifpnal  sewer  constructed  by  the  adjoining 
owners,  did  not  apply  in  law  to  the  exercise  of  the 
powers  given  to  the  respondents  by  sects.  105 
and  77  c9  the  Metropolis  Managements  Acts  1855 
and  1862  respectively.  He  reserved  until  after 
the  decision  of  this  question  by  the  court  his 
findings  upon  the  further  questions  of  fact 
whether  the  respondents  had  in  the  present  case 
exercised  their  aforesaid  powers  withm  a  reason- 
able time  or  whether  they  had  been  satisfied  with 
the  paving  hereinbefore  described.  He  was  of 
opinion  tluftt  the  section  having  become  as  afore- 
said a  new  street  in  1883  remained  such  both  in 
fact  and  law  until  such  time  as  it  should  have 
been  once  paved  under  the  105th  and  77th 
sections  of  the  above-mentioned  metropolitan 
Acts. 

He  further  found  as  facts :  (a)  That  aU  the 
works  done  to  the  carriage-way  of  the  section 
by  the  respondents  previous  to  the  paving  thereof 
in  1899  and  also  all  works  done  on  the  west  side 
footway  by  the  respondents  up  to  the  present 
time  were  temporary  repairs  done  by  them  froofi 
time  to  time  as  surveyors  of  highways.  (6)  That 
with  the  exception  of  the  above-mentioned  250 
yards  of  paving  done  by  the  respondents  in  1879 
at  the  expense  of  the  ratepayers,  and  which  be 
found  to  have  been  of  a  permanent  character,  all 
the  works  done  by  the  respondents  up  to  the 
present  time  (other  than  those  done  b^  them  on 
behalf  of  the  adjoining  owners  as  aforesaid)  on 
the  east  side  footway  were  temporary  repairs 
done  by  them  as  surveyors  of  highways,  (c)  i?hat 
none  of  the  said  works  so  done  by  the  respondents 
to  the  carriage-way  previous  to  the  year  1899  and 
none  of  the  works  so  done  by  them  on  the  said 
foootways  up  to  the  present  time  were  intended 
by  them  as  an  exercise  of  nor  did  they  thereby 
exercise  their  powera  under  the  aforesaid  sections 
of  the  metropolitan  Acts. 

He  was  further  of  opinion  that  the  permanent 
paving,  having  been  done  several  years  before  the 
section  had  b^me  a  new  street,  could  not  in  law 
affect  the  respondents'  subsequently  accrued  rights 
under  the  last-mentioned  sections  of  the  metro- 
politan Acts,  and  he  therefore  ordered  the 
appellants  to  pay  to  the  respondents  the  sums  so 
apportioned  to  them. 

The  questions  for  the  opinion  of  the  court 
were:  (a)  Whether  the  erection  of  buildings  on 
one  side  only  of  a  road  is,  when  the  land  on  the 
other  side  consists  of  vacant  land,  sufficient  to 
render  such  road  a  new  street  within  the  meaning 
of  sect.  105  of  the  Metropolis  Management  Act 
1855  and  sect.  77  of  the  Metropolis  Management 
Act  1862.  (6)  Whether  a  vestry  or  district  board 
can  put  in  force  the  powers  of  those  enactments 
with  respect  to  a  new  street  which  has,  previously 
to  its  becoming  a  new  street,  been  paved  to  their 
satisfaction ;  and,  if  not,  (c)  whether  the  lapse  of 
more  than   a  reasonable  time  since  the  street 
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became  a  new  street  sabBequently  to  its  having 
been  so  paved  ae  hereinbeiore  described  is  con- 
clusive evidence  that  they  were  satisfied  with  such 
paving. 

Alex,  Glen  for  the  appellants. — ^The  decided 
cases  show  that  in  order  to  be  a  street  within  the 
Acts  it  most  be  substantially  a  house-built 
street.  A  definition  of  a  street  is  given  by  Lord 
Selbome  in  Bobineon  v.  Local  Board  of  nartofi' 
Ecdes  (50  L.  T.  Hep.  57;  8  App.  Cas.  798). 
[Dabling,  J.  referred  to  the  definition  of 
"  street "  given  by  Lord  Russell,  G.J.  in  Arm- 
V.  Lmdon  County  CotmcU  (1900)  1  Q.  B. 
416).J  In  the  case  of  VeHry  of  8L  Oiles, 
CamberweU  v.  Crystal  Palaee  Company  (66  L.  T. 
Sep.  840;  (1892)  2  Q.  B.  33)  it  was  held  that  the 
palace  on  one  side  of  the  highway  did  not  make 
it  a  street  within  the  Acts,  but  that  other  build- 
ings toi^ether  with  the  palace  did  so  make  it.  He 
also  referred  to 

Riehardi  v.  Kegiiek,  59  L.  T.  Bep.  818. 

The  case  of  Vestry  of  8t  Mary,  Battersea  v 
Falm^  (75  L.  T.  Rep.  362 ;  (1897)  1  Q.  B.  220) 
deals  with  the  question  where  a  road  is  a  "  street " 
in  part  outside  the  district.  The  Metropolis 
Management  Act  1855  (18  &  19  Yiot.  c.  120) 
defines  "  street "  in  sect.  250,  and  the  Metropolis 
Management  Act  1862  (25  &  26  Yict.  c.  102) 
defines  *'new  street"  in  sect.  112.  He  also 
referred  to 

Arter  v.  Vsstry  of  Hammersmith,  76  L.  T.  Bep.  890 
(1896)  1  Q.  B.  646. 

Unless  the  local  authorities  exercise  their 
authority  to  have  a  new  street  paved  to  their 
satisfaction  at  the  cost  of  the  owners  within 
a  reasonable  time  after  it  becomes  a  street 
and  the  repairing  thereof  is  vested  in  them, 
they  must  be  presumed  to  have  been  satisfied 
with  the  paving,  and  any  repairs,  renewals,  or 
improvements  must  be  done  at  the  cost  of  the 
district  and  nofc  at  the  cost  of  the  adjoining  owners. 
He  referred  to  the  Metropolis  Management  Act 
1855  (18  &  19  Vict.  c.  120),  ss.  96,  98, 105.  The 
concluding  words  of  Pollock,  B.  in  Vestry  of 
8t  Oiles,  CamberweU  v.  Hwnt  (56  L.  J.  65,  M.  0.; 
52  J.  P.  132)  are  in  point.  Bonella  v.  Twickenham 
Local  Board  of  Health  (58  L.  T.  Rep.  299;  20  Q.  B. 
Div.  63),  althouffh  it  is  upon  a  different  statute — 
viz.,  the  Public  Health  Act  1875^8ect.  13  of  that 
Act  uses  the  same  words  with  reg^d  to  sewers  as 
these  Acts  we  are  now  considering  use  as  to  streets. 
As  to  the  west  side,  the  strip  taken  in  must  be 
treated  as  a  new  street  if  1  am  right.  He 
referred  to 

Richards  v.  Kessick  {sup.) ; 

White  V.  Fvlham  Vestry,  74  L.  T.  Bep.  425. 

Asquith,  Q.C.  (Macashie  with  him)  for  the 
respondents. — The  magistrate  was  quite  right 
upon  all  the  grounds  stated  by  him.  This 
undoubtedly  was  a  new  street,  and  became  so 
before  1883.  [He  was  stopped  on  this  point.]  It 
has  n»'Ter  been  paved  to  the  satisfaction  of  the 
respondents  in  their  capacity  as  local  authorities 
under  the  Metropolis  Management  Acts,  and  they 
are  not  precluded  from  coming  now  and  asking 
that  it  should  be  done.  It  has  not  been  done 
even  once  If  it  bad  been  done  once,  I  admit 
there  would  be  som*^  difficulty  in  asking  that  it 
should  be  done  again  at  the  cost  of  the  owners. 
All  the  work    that    was   done  by  the  Fulham 


District  Board,  the  predecessors  of  the  respon- 
dents, was  done  by  them  as  surveyors  of  highways 
and  not  as  local  authorities  under  the  Metropolis 
Management  Acts. 

Ridley,  J. — ^We  have  neither  of  us  any  doubt 
upon  this  case.     With  I'^^'d  to  the  first  point 
raised,  perhaps  it   is  sufllcient  to  say  that  the 
magistrate  having  found  as  a  fact   in  a  case  like 
the  present  that  this  became  a   new  street    in 
1883  it  should  not  be  interfered  with.     However, 
I  think  it  was  a  new  street  within  the  ordinary 
acceptation  of  the  term,  and  I  do  not  accept  the 
idea,  speaking  personally,  that  because  the  nonaes 
which  nave  become  coni^uous  are  on  one  side 
of  the  road,  and  one  side  onlj,  that  therafore  in 
such  a  case  as  the  present  it  is  not  a  street.    I 
think  the  argument  of  Mr.  Glen  is  sound  so  tax, 
that  there  is  a  difference  between  a   plaoe  like 
Hyde  Park  or  the  Green  Park,  orpubUo  g^unds 
of   that  kind    which    cannot    be    built    upon, 
and  g^und  which  might  be  built  upon,  because 
it  is  in   the   hands  of    private    owners;    but, 
although  that  is  true,  I  do  not  think  his  argu- 
ment goes  so  far  as  to  prove  and  it  does  not 
convince  me  that   a   road  may  not  become  a 
street  although  it  has  houses  on  one  side  only.    I 
think  it  may.    In  a  district  like  the  present  it  is 
oertainly  fur  more  convenient  to  h^d  it  does, 
because  at  one  end  of  the  road  there  is  a  street 
and  at  the  other  end  there  is  a  street ;  and  it  is 
a  street  which  is  being  built  upon,    unevenly, 
no  doubt,  more,  on  this  occasion,  on  one  side  of 
the  road  than  on  the  other,  yet  I  think  it  is  a 
new  street,  and  properly  so  found  by  the  magis- 
trate.    As  to  the  second  point,  wluch  is  mudi 
more  arguable,  I  think  the  case  is  distinguishable 
from  the  case  of  BoneUa  v.  Twickenham  Local 
Board   of  Health   {ubi   sup,),  which    has  been 
quoted  in  order  to  show  that  because  the  looftl 
authority  in  this  case  did  not  act  within  a  reason- 
able time  after  they  sot  power  to  do  so  under 
sect.  105,  therefore,  when  thejr  now  wish  to  act 
and  get  the  streets  paved,  this  paving  and  tiiis 
repair  must  be  done  at  the  cost  of  the  district, 
and  not  at  the  cost  of  the  owners  under  sect.  105. 
In    the  ca»e    of  Bonella    v.   JSffickenham  Local 
Board  of  Health,  which  was  decided  under  the 
Public  Health  Act»  s.  150,  the  state  of  things 
was  very  different  from  what  it  is  here.    There 
is  a  resemblance,  of   course,  between    the  two 
sections,    between    sect.    150     of     tiie    Public 
Health  Act  1875  and  sect.  105  of  the  Metro- 
polis Management  Act  of  1855.    The  new  street 
nas  been  vested  by  virtue  of  the  provisions  of 
sect.  96  of  the  Metropolis   Management  Act  of 
ISSl   in  the  authority  in   a  similar  way  to  that 
in  which  the  sewers  were  vested  by  the  Public 
Health  Act  in  the  authority  which  has  to  deal 
with  them  in  that  case.    There  are  resemblances 
so  far,  no  doubt,  and  then  there  is  the  power 
given  in  each  Act  under  which    the    ves^r  or 
local  authority  may  act,  either  in  the  case  of  the 
sewers  or  in  the  case  of  the  new  street,  if  they  do 
not  find  it  to  their  satisfaction,  but  the  resem- 
blance there    seems   to  stop.     In  the  case  of 
Bonella  v.  Twickenham  Local  Board  of  Health  the 
owners  in  point  of  fact  had  made  this   sewer, 
which  had  been  found  to    be    satisfactory  and 
sufficient  for  that  street  until  the  general  system 
of  sewerage  was  altered  ,and  it  became  necessary 
to  make  a  new  one  which  really  was  laid  with  ite 
levels  the  other  way  and  was  part  of  the  new 


MAGISTRATES*   CASES, 


S6S 


q:b.  dit.] 


Beg.  v.  Gbay. 


[Q  B.  Div. 


syatem  of  sewerage.      Upon  that  the  authority 
took  proceediiigB  against  the  owners,  and  called 
on  them  under  sect.  150  of  the  Pablic  Health 
Act  1875  to  pay  the  expenses  of  the  new  sewer 
upon  the  g^nnd  that  that  street  was  not  sewered 
to  their  satisfaction.     The  court  decided  that  it 
could  not  be  done.     WhyP    Because  the  local 
authority  had  accepted  the  sewer  as  satisfactory 
to  them  at  the  time  when  it  indeed   Tested  in 
them,  and  had  dealt  with  it  as  satisfactory  for 
what   was    held    to    have    been  more  than  a 
reasonable  time  after  it  had  so  Tested.    There- 
fore they  stud :  *'  You  can  do  no  more.    You  have 
lost  your  power  to  proceed  under  this  section, 
and  you  cannot  call  upon   the  owners  to  pay 
again."    That  is  a  decision  which  onewoulahe 
very  loth  to  quarrel  with,  even  if  one  had  the 
power  to  do  so.    It  is  almost  precisely  the  same 
reasoning  which  goTemed   the  decision   of   the 
court  in  the  case  of  Ftdham  D^triet  Board  t. 
Qodunn  (35  L.  T.  R^.  907 ;  1  Ex.  Div.  400).    In 
that  case  also  the  sewer  had  been  made  by  the 
owners  and  the  court  held  tbat  they  could  not 
be  called  on  to  make  another  one  and  a  different 
<me  because  other  circumstances  had  arisen  since  - 
which  made  the  first  sewer  unsatisfactorr.    But 
here  the  owners  have  done  nothing.     The  facte 
as  found  by  the  mag^istirate  show  that  he  finds 
in  the  case  the  facts  that  bear  upon  the  matter. 
First  of  all,  "that  all  the  works  done  to  the 
carriage-way  of  the  said  section  by  the  respon- 
dents previous  to  the   paving    thereof  in    1899 
.and  also  all  works  done  on  the  west  side  footway 
by  the  respondents  up  to  the  present  time  were 
temporary  repairs  done  by  them  from  time  to 
time  as  surveyors  of  highways."    True  that  is  a 
power  which  is  quite  duferent  from  the  exercise 
of  this  power  which  is  now  called  in  question 
under  sect  105.    Then  he  finds  "  That  with  the 
exception  of  the  above-mentioned  250  yards  of 
paving  done  by  the  respondents  in  1879  at  the 
expense  of  the  ratepayers,  and  which  I  find  to 
have    been  of   a   permanent  character,  all  the 
works  done  by  the  respondents  up  to  the  present 
time  (other  than  those  done  by  them  on  benaJf  of 
the  adjoining  owners  as  aforesaid)  on  the  east 
side  footway  were  temporary  repairs   done  by 
them  as  surveyors  of  highways.      He  further 
finds    that   none    of   the  works    so    done  were 
intended  by  them  as  an  exercise  of  nor  did  they 
thereby  exercise  the  powers  under  sect.  105  of  the 
Metropolis  Management  Act  1855.    Under  those 
findings  it  is  clear  that  they  have  done  nothing 
nor  did  they  receive  anything  from  the  owners. 
They  received  the  roadway  as  it  was  before,  and 
they  did  not  deal  with  it.    Now,  are  we  to  say 
UDder  those  circumstances,  which  are  quite  diffe- 
rent from  the  ones  which  arise  in  the  case  of 
BoneUa  v.  Tunckeriham  Local  Board  of  Health, 
that  by  reason  of  the  fact  that  sixteen  years  have 
elapsed  after  the  street  became  vested  in  them 
they  have  lost  the  right  to  call  upon  the  owners 
to  make  the  street  and  to  do  the  paving  under 
sect.  105  P    The  street  is  still  a  new  street  under 
the  meaning  of  that  word  as  it  is  used  in  the  Act 
of  Parliament    Why  should  the  lapse  of  time  in 
such  an  instance  have  the  effect  which  it  does 
when  the  sewer  actually  made  by  the  owners  lias 
been  accepted  and  held  satisfactory  P    I  cannot 
see  how  the  argument  applies.    If  we  were  to  say 
that  it  did,  the  result  would  come  to  this :  that 
because  there  was  no  traffic  there  at  one  time,  so  | 


that  the  road  was  found  satisfactory,  the  increase 
of  traffic  is  not  to  make  any  difference.  But 
surely  it  does.  It  makes  all  the  difference.  The 
provisions  of  the  Act  were  intended  for  this: 
that  if  at  any  time,  as  I  read  it,  they  should  find 
that  this  new  street  which  has  become  vested  in 
them,  which  has  never  been  paved  or  made  by  the 
owners  at  all,  is  not  sufficient  for  the  traffic,  they 
are  to  have  the  power  to  call  upon  the  owners  to 
make  it  so  once  and  for  all.  I  do  cot  for  a 
moment  suggest  that  they  can  do  it  twice,  but 
they  have  the  power  to  do  it  once.  To  hold 
otherwise  would  be  to  say  that  the  man  who  holds 
back  and  will  not  have  anything  done  to  the  road 
will  escape  having  it  done  at  his  expense.  The 
result  would  be  that  those  who  live  in  a  district 
which  is  becoming  populous  and  caHiu^  traffic  into 
the  district  ought  to  pay  in  the  first  instance  for 
the  necessary  making  of  the  road,  which  will  be 
sufficient.  After  that  they  cannot  be  called  upon 
to  pay  agun.  If  we  held  otherwise  I  think  it 
would  be  a  mischievous  reading  of  the  Act  of 
Parliament  and  I  am  quite  clear  in  my^  own 
opinion  that  the  case  is  outeide  the  decision  of 
BoneUa  v.  Twickenham  Local  Board  of  Health,  I 
accept  the  reasoning  of  the  learned  magistrate, 
and  I  think  his  conclusion  is  a  correct  one. 

Dablino,  J. — I  am  of  the  same  opinion. 

Appeal  dUmUaed. 

Solicitors  for  the  appellants,  Watson,  Sons,  and 
Boon, 
Solicitor  for  the  respondente,  T.  Blanco  White, 


March  27  and  28, 1900. 

(Before   Lord  Russbll,  C.J.,   Gbantham   and 

Phillimobe,  JJ.) 

Bbo.  V,  Gray,  (a) 

Contempt  of  court — Scandalising  court  or  judge — 
Personal  abuse  of  judge  in  his  character  as  judge 
— Newspaper — SiMnmary  process  or  information. 

Priblicaiion  of  scandalous  matter  in  a  newspaper 
containing  personal  scurriUms  abtue  of  a  judge 
in  reference  to  his  conduct  as  a  judge  is  a  con- 
tempt of  court  which  the  court  has  power  to 
punish  on  summary  process. 

The  facte  appear  sufficiently  in  the  judgment 

At  the  Birmingham  Spring  Assizes  on  the  15th 
March,  a  man  named  Wells  was  to  be  tried  for 
publishing  an  obscene  libel.  Darling,  J.  was  the 
presiding  judge  in  the  Grown  Gonrt,  and  before 
the  case  was  opened  made  the  following  stete- 
ment: 

Before  this  ease  of  WeUs  ia  gone  into,  I  wish  to  say  a 
word  for  the  benefit  of  the  Press.  This  is  a  case  which, 
whatever  may  be  the  rights  of  it,  is  bonnd  to  involve  the 
giving  in  evidence  or  the  disonesion  of  matters  which  it 
would  be  wholly  inexpedient  to  have  published  in  any- 
thing like  detail.  The  basis  of  this  prosecution  is  that 
things  were  said  which  (whether  they  ought  to  be  said 
in  certain  places,  or  at  all,  is  another  matter)  are  not 
things  that  ought  to  be  published  to  all  and  sundry 
such  as  newspaper  readers.  I  wish  to  say  this  because 
I  feel  that  any  well-conducted  newspaper  represented  in 
this  court  to-day  will  not  give  anything  like  a  full  or 
detailed  account  of  what  may  pass  in  the  hearing  of  the 
case.  I  say  that  because  I  hope  and  believe  my  paying 
BO  will  be  sufficient.    Hov^ever,  I  will  say  this  one  word 

(a)  Beported  by  W.  W.  Oaa,  Esq.,  Barrlster-at-Law. 
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in  OMe  any  newspaper  shonld  be  inolined  not  to  aot  npon 
the  advioe  I  now  give  them,  and  it  is  thii :  Although  a 
newspaper  baa  the  right  to  pabliah  aocoonts  of  proceed- 
ings in  a  law  ooart,  and  although  for  many  porposes 
they  are  protected  in  doing  so,  there  is  absolutely  no 
protection  to  a  newspaper  for  the  publishing  of  objec- 
tionable, indecent,  and  obscene  matter,  and  any  news- 
paper which  does  so  may  be  as  easily  prosecuted  as 
anybody  else,  and  if  I  find  my  advice  disregarded  I  shall 
make  it  my  business  to  see  that  the  law  is  in  that 
respect  enforced. 

On  the  same  day  Wells  was  convicted  and  sen- 
tenced. Whilst  the  Birmingham  Assizes  were 
still  going  on  and  Darling,  J.  was  still  sitting  as 
one  of  Her  Majesty's  jud^  of  assize.  Gray  wrote 
and  published  in  the  Birmingham  Daily  Argus 
for  the  16th  March  an  article,  headed  *' A  Defender 
of  Decency,"  as  follows : 

Mr.  Justice  Darling,  haying  so  few  prisoners  to  try  in 
Birmingham,  and  feeling  the  inspiration  strong  upon  him 
to  be  a  terror  toerildoers,  filled  in  a  pleasant  five  minutes 
yesterday  by  "  giving  fits  "  to  the  reporters.  If  anyone 
can  imagine  Little  Tich  upholding  his  dignity  upon  a 
point  of  honour  in  a  public-house,  he  has  a  yery  fair  con- 
ception of  what  Mr.  Justice  Darling  looked  like  in  warn- 
ing the  Press  against  the  printing  of  indecent  evidence. 
His  diminutiye  Lordship  positiyely  glowed  with  judicial 
self -consciousness.  He  was  determined  there  should  be 
no  reporting  of  improper  details  in  the  case  before  him. 
He  felt  himself  bearing  on  his  shoulders  the  whole  fabric 
of  public  decency.  Under  the  evident  impression  that 
newspapers  were  always  on  the  prowl  for  unseemliness, 
he  warned  their  representatives  against  giving  a  full 
report  of  what  was  about  to  tnuispire  in  tiieir  hearing. 
He  hoped  his  words  would  be  sufficient,  but,  if  not,  he 
warned  them  of  the  penalties  which  he  should  make  it 
his  business  to  enforce  in  the  event  of  disobedience. 
The  terrors  of  Mr.  Justice  Darling  will  not  trouble  the 
Birmingham  reporters  very  much.  No  newspaper  can 
eziBt  except  upon  its  merits,  a  condition  from  which  the 
Bench,  happily  for  Mr.  Justice  Darling,  is  exempt. 
There  is  not  a  journalist  in  Birmingham  who  has  any- 
thing to  learn  from  the  impudent  little  man  in  horse- 
hair, a  microcosm  of  conceit  and  empty-headedness,  who 
admonished  the  Press  yesterday.  It  is  not  the  credit  of 
journalism,  but  of  the  English  Bench,  that  is  imperilled 
in  a  speech  like  Mr.  Justice  Darling's.  One  is  almost 
sorry  that  the  Lord  Chancellor  had  not  another  relative 
to  provide  for  on  the  day  that  he  selected  a  new  judge 
from  among  the  larrikins  of  the  law.  One  of  1&. 
Justice  Darling's  biographers  states  that  "  an  eccentric 
relative  left  him  much  money."  That  misguided 
testator  spoiled  a  successful  bus  conductor.  Mr. 
Justice  Darling  would  do  well  to  master  the  duties  of 
his  own  profession  before  undertaking  the  regulation  of 
another.  There  is  a  batch  of  quarter  sessions  prisoners 
awaiting  trial,  who  should  have  been  dealt  with  at  this 
assize.  A  judge  who  applies  himself  to  the  work  lying 
to  his  hand  has  no  time  to  search  the  newsp^;>er8  for 
indecencies. 

The  Attomey-Oeneral  (Sir  Richard  Webster, 
Q.C.)  {H.  Sutton  with  him)  for  the  Director  of 
Public  Prosecations. — If  tins  had  been  the  case 
merely  of  libellous  or  unjust  statements  with 
regard  to  the  learned  judge,  then  it  might  not 
have  been  necessary  to  bring  the  matter  before 
the  court  in  the  present  form.  When,  however, 
such  language  is  used,  as  was  used  in  the  article 
complained  of,  with  reference  to  a  judge  of 
assize,  in  the  very  town  in  which  he  was  nold- 
ing  the  assizes  and  while  the  assizes  were  actually 
being  held,  then  it  becomes  a  serious  matter, 
and  one  which,  as  we  contend,  constitutes  a 
contempt  of   court;    and   we    submit  that    the 


proper  procedure  has  been  adopted  fur  bringing 
that  contempt  before  the  court.  [He  was  stopped 
upon  this  point.] 

Huqo  Young,  Q.C.  {Qilbertsione  Tangye  with 
him)  for  the  defendfimt. — With  regard  to  the  pro- 
cedure adopted  by  the  Crown  in  this  case  for 
bringing  the  matter  before  the  court,  we  do  not 
intend  to  raise  any  objection,  or  to  argue  whether 
or  not  a  contempt  of  court  was  committed  hw 
the  defendant  and  the  proper  procedure  adopted. 
We  desire  to  deal  with  the  case  upon  the  merits, 
and  we  do  not  attempt  to  justify  the  language 
used;  but  we  point  out  that  the  article  waa 
written  by  the  defendant,  as  he  himself  states, 
on  the  impulse  of  the  moment,  and  under  the 
strong  feeling  that  the  Press  had  not  been  suffi- 
ciently trusted  by  the  learned  jadge.  The  article 
was  written  after  the  trial  of  Wells  had  been 
concluded,  so  that  it  was  not  written  while  any 
case  was  pendmg,  and  it  could  hardly  be  de- 
scribed as  au  insult  to  justice.  The  defendant 
has  in  the  fullest  manner  apologised  and  ex- 
pressed his  regret  for  the  language  he  used 
towards  the  judge,  and  under  those  circumstances 
we  ask  the  court  to  deal  leniently  with  him.  He 
referred  to 

Reg.  T.  Castro;  Bkipworth's  case,  28  L.  T.  Bep. 
227  ;  L.  Bep.  9  Q.  B.  230. 

The  defendant  was  ordered  to  appear  for  judg- 
ment on  the  following  morning. 

March  28. — ^The  judgment  of  the  court  (Lord 
Bussell,  O.J.,  Grantham  and  PhiUimore,  JJ.)  was 
deliyered  by 

Lord    Bttssbll,    G.J.— Li    this    matter    the 
Attomey-Greneral  a  few  days  ago  moyed  for  a 
rule   calling  upon  Thomas    Lancaster  to  show 
cause  why  ne  should  not  be  committed  for  con- 
tempt by  reason  of  the  publication  of  an  article 
in  a  paper  called  the  Daily  Argus,  published  on 
the  16th  March.    It  then  appeued  that  Thomas 
Lancaster  was  the  printer  and  also  the  secretory 
and  manager  of  a  limited  company  which  pub- 
lishes at  Birmingham  the  paper  called  the  DaUy 
Argus.    Yesterday  when  the  matter  again  came 
betore  the  court  the  Attomey-Generaf  informed 
the  court,  and  an  affidayit  was  referred  to  eyi- 
dencing  the  fact,  that  Thomas   TiHTioaster  was 
abroad  at  the  time  at  which  the  article  in  question 
appeared,  and  that  he  is  still  abroad.    At.  the 
same   time    it    was    announced    that    Howard 
Alexander  Gray  was  the  editor  and  the  writer, 
and  the  person  solely  responsible  for  the  appwu:- 
ance  of  the  article  of  the  16th  March,  which 
is  impugned  as  a  contempt  of  court.    Howard 
Alexander  Gray  appears  here  in  person  and  is 
represented  by  counsel,  and  submits  himself  to 
the  judgment  of  the  court.    The  court,  therefore, 
is  seized  of  this  matter,  and  is  now  able  to  deal 
with  it.    The  facte  of  the  case  are  these :    One 
Wells  was  indicted  at  the  Birmingham  Assizes 
for  certain  indecent  publications.    The  case  came 
to  be  tried  before  Darling,  J.  sitting  under  the 
Queen's  Commission  of  Oyer  and  Terminer  at 
Birmingham,  and  before    the  trial  the  learned 
judge  thought  it  right  to  call  public  attention  to 
the  nature  of  the  trial  and  to  the  character  of  the 
eyidence  which   would    be   necessarily  brought 
forvrard,  eyidence    of   yarious  indecent  matters 
yery  undesirable  from  eyery  point  of  yiew  for 
publication.    The  learned  judge  thought  it  right 
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to  warn  all  oonoenied,  indndiog  the  Press  at 
Birmingbam,  agamst  the  publication  of  any  of 
those  indecent  details,  taking  care  at  the  same 
time  that  his  observations  shoald  not  in  anj  sense 
prejudge  the  matter  to  be  tried,  because  he  was 
oarefol  to  point  oat  that,  although  necessarily 
indecent  matter  was  to  be  put  in  evidence,  it  did 
not  follow  that  the  pablicatioa  of  it  under  the 
drcumstances   in    the    actual    case   necessarily 
constituted   a   criminal   offence.      The   learned 
judge  proceeded,  after  giving  this  warning,  to 
point  out  the  means  existing  m  point  of  law  for 
the  punishment  of  personn  who  did  publish  any 
of  tbe  indecent  matter  ¥rhich  probably  might  be 
{^▼en.in  evidence.    I  do  not  think  for  one  single 
instant  that  the   learned  jiodge  meant   at   all 
thereby  to  insult  the  Press  of  Birmingham.    Hjs 
warning  may  have  been   unnecessary;    he  may 
not  have  been  aware  of  the  fact,  which  evidenced 
the  good  sense  and  the  propriety  of  conduct  of 
that   Press,  that  there  was   no  publication  of 
indecent  details  in  the  reports  during  the  prelimi- 
nary   proceedings  before   the  magistrates,  and 
before  the  defendant  was  committed  for  trial. 
I  think  the  probability  is  that  he  had  in  his  mind 
the  popular,  but  erroneous,  impression  that  there 
was  impunity  for  the  publication  of  any  matter 
that   transpired   in  a  court  of   justice.     As   I 
have   said,  that  is    a  popular  impression,    but 
it   is   an    en'oneous    one.      Now,  that  having 
taken  place  upon  the  15th  March,  on  the  evening 
of  the  next  day,  and  after  the  trial  of  the  man 
Wells  had  taken  place  resulting  in  his  conviction, 
the  article   in  question   was  published.    It  was 
read  in  extenao    yesterday    by    the    Attmmey- 
General,  and  I  do  not  propose  to  read  it  affain. 
Of  its  character  there  can  be  no  question,  aim  no 
one  has  described  it  in  stronger  language  of  con- 
demnation than  Howard  Alexander  Gray  himself 
in  the  affidavit  to  which  I  shall  presently  call 
attention.    It  is  not  too  much  to  say  that  it  is  an 
article  of  scurrilous  abuse  of  the  judge  in  his 
character  of  judge ;  scurrilous  abuse  in  reference 
to  his  conduct  when  acting  under  the  Queen*s 
Commission,  and  scurrilous  aouse  published  in  the 
town  in  which  he  was  still  sitting  in  discharge  of 
the  Queen's  Commission.    It  cannot  be  doubted, 
and  indeed  it  has  not  been  doubted  or  argued  to 
the  contrary  by  the  learned  counsel  who  repre- 
sented the  defendant,  that  it  does  constitute  a 
contempt  of  court,  but  as  these  applications  are 
happily  of  an  unusual  character,  we  have  thought 
it  right  to  explain  a  little  more  fully  than  is  per- 
haps necessary  what  does  constitute  a  contempt 
of  court,  and  what  are  the  means  which  the  law 
has  placed  at  the  disposal  of  the  judicature  for 
checking  and  punishing  contempt  of  court.    Any 
act  done  or  writing  published,  calculated  to  bring 
the  court  or  a  judge  of  the  court  into  contempt 
or  to  lessen  his  authority,  is  a  contempt  of  court. 
That  is  one  class  of  contempt.    Another  class  is 
any  act  done,  or  writing  published,  calculated  to 
obstruct  or  interfere  with    the   due   course   of 
jostioe,  or  the  lawful  process  of  the  court.    That 
is  another  class  of  contempt.     The  former  class 
belongs  to  that  category  which  Lord  Hardwicke 
characterised  as  ''scandalising  the  court  itself" 
(Be  Read  and  Hu^gonson,  2  Atk.  469,  at  p.  471) ; 
bat  that  description  of  that  class  is  to  be  taken 
subject   to  one  qualification  —  and   an   impor- 
tant qualification.    Judges  and  courts  are  alike 
open  to   criticism    if   reasonable   argument   or  I 


expostulation  is  offered  against  any  judicial  act 
as  contrary  to  law  or  the  public  g^d.    No  court 
could  or  would  treat  that  as  contempt,  and  the 
courts  would  not  be,  and  ouffht  not  to  be,  astute 
in  such  cases  to  criticise  adversely  what  under 
such  circumstances,  and  with  such  an  object,  is 
stated ;  but  it  is  to  be  remembered  that  in  tliis 
matter  the  liberty  of  the  Press  is  no  greater  and 
no  less  than  the  liberty  of  every  subject  of  the 
Queen.    No  one  would,  I  think,  suggest,  and,  as 
I  have  already  mentioned,  it  has  not  been  sug- 
gested, that  tms  is  not  a  contempt  of  court,  and 
that  it  does  not  fall — ^and  nobody  has  suggested 
that  it  does   fall — within  the   nght   of   public 
criticism  in  the  sense  that  I  have  described.    I 
repeat  that  it  is  personal  scurrilous  abuse  of  the 
judg^   as  a  judge.     We  have  therefore  to  deal 
with  it  as  a  case  of  contempt,  and  we  have  to  deal 
with  it  brevi  manu.    This  is  not  a  new-fangled 
jurisdiction ;  it  is  a  jurisdiction  as  old  as  the 
common  law  itself,  of  which  it  forms  part — a 
jurisdiction,  the  history,  the  purpose,    and  the 
extent  of  which  are  admirably  treated   in  the 
opinion  of   Wilmot,  C  J.,  when  a  justice  of  the 
Queen*tt  Bench,   in   the  case  of  Rex  v.  Ahnont 
given  in  hiti  Opinions  and  Judgments  at  p.  243. 
It  is  a  iurisdiction,  however,  to  be  exercised  with 
scrupulous   care;    to  be    exercised    only  where 
the  case  is  clear  beyond  reasonable  doubt,  but 
if   it  is   not   a   case  clear   beyond   reasonable 
doubt    the    courts    ought   to     and    will    leave 
the  Attorney- General   to   proceed   by   criminal 
information.    How,  then,  are  we  to  deal  with  this 
matter  P    That  it  is  a  serious  case  no  one  can 
doubt,  and  I  do  not  hesitate  to  say,  speaking  for 
myself  and  for  my  brethren,  that  if  it  had  not 
been  for  the  conduct  of  the  defendant  since  the 
publication,  and  especially  if  it  had  not  been  for 
the  affidavit  wluch  he  has  put  before  the  court  for 
its  consideration,  we  all  think  that  it  would  have 
been  our  duty  to  have  sent  Howard  Alexander 
Gray  to  prison  for  a  not  inconsiderable  period  of 
time.    But  he  has  come   forward  and  frankly 
acknowledged  his  own  individual  and  sole  respon- 
sibility in  the  matter.    He  has  done  more;  he 
has  in  his  affidavit,  we   hope  and   we    believe 
sincerely,  expressed  his  regret  for  what  he  has 
done.    In  that  affidavit  he  makes  reference  to  the 
fact  that  other  publications  and  other  newspapers 
in  Birmingham  had  made  comments  upon  the 
conduct  of  the  learned  judge  in  question.    I  have 
to  make  but  this  observation  in  that  regard.    So 
far  as  they  have  been  at  all  adverted  to,  they  were 
obviously  comments  of  a  very  different  character. 
They  are  not  before  us,  and  we  must  assume  that 
they  are  not  before  us   because  the  Attomey- 
Gkmeral  in  his  discretion  did  not  think  that  they 
were  sufficiently  serious  to  be  called  to  the  atten- 
tion of  the  court  in  order  that  the  punitive  juris- 
diction of  the  court  should  be  exercised  in  regard 
to  those  responsible  for  their  publication.    After 
referring  to  this  matter,  the  defendant,  in  para- 
graph 5  of  his  affidavit,  says  that  he  wrote  the 
article  under  a  strong  feeling  that  the  learned 
judge  had  not  in  effect  shown  sufficient  confid- 
ence in  the  judgment  and  good  taste  and  discre- 
tion of  the  Press  in  Birmingham,  and  he  then 
proceeds :  "  That  was  the  only  motive  present  to 
my  mind  in  writing  the  article,  and  I  wrote  it  on 
the  impulse  of  the  moment.    In  doing  so,  I  used 
language    referring  to    Mr.  Justice  Darling  in 
terms  which  we  ^  intemperate,  improper,  ungentle- 
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manly,  and  void  of  the  respect  due  to  his  Lord- 
ship's person  and  office.  The  expressions  applied 
to  Mr.  Justice  Darlins  were  not  deliberately 
intended  to  bring  discredit  upon  his  Lordship, 
but  were  the  outcome  of  my  strone  feelings.  I 
know  they  cannot  be  jusU&d,  and  I  do  not  seek 
to  justify  them.  I  am  entirely  responsible  for 
the  article  and  for  everything  which  it  contains. 
I  deeply  regret  the  publication  of  the  article  and 
the  inexcusable  and  insulting  langua^  in  which  it 
referred  to  one  of  Her  Majesty's  judges,  and  I 
humbly  apologise  to  his  Lordship  and  to  the 
court  for  my  conduct,  which  I  now  upon  con- 
sideration see  reflected  not  only  upon  the  indi- 
vidual judge,  but  upon  the  Bench  of  judges  and 
the  administration  of  justice,  and  I  submit  myself 
to  the  merciful  consideration  of  the  court." 
Howard  Alexander  Gray,  the  judgment  of  the 
court  is  that  you  be  fined  lOOZ.  and  a  further  sum 
of  25Z.  for  costs,  and  that  you  be  detained  and,  if 
necessary,  lodged  in  Holloway  Gaol  until  these 
sums  be  paid,  (a) 

Judgment  that  the  defendant  he  jmed  lOOZ.  and 
252.  coete. 

Solicitor  for  the  Director  of  Public  Prosecu- 
tions, The  SolicUor  to  the  Treasury, 

Solicitors  for  the  defendant,  Pepper,  Tangye, 
and  Co.,  for  Pepper,  Tangye,  ana  Winterton, 
Birmingham. 


Friday,  March  30, 1900. 

(Before  Day  and  Lawbancb,  JJ.) 

Fabmbb  (app.)  v,  Wilson  and  othebs 

(resps.).  (b) 

Conepiracy — Besetting  persona  on  hoard  ship  — 
Persons  on  hoard  ship  without  licence  from, 
Board  of  Trade — Conspiracy  and  Protection  of 
Property  Act  1875  (38  *  39  Vict,  c.  86),  s,  7— 
Merchant  Shipping  Act  1894  (57  &  58  Viet, 
c,  60),  «.  111. 

A  shipping  federation,  which  kept  a  depot  ship  for 
he  purpose  of  receiving  on  hoard  men  intending 
io  serve  as  seamen  on  vessels  belonging  to 
members  of  the  federation,  entered  into  contracts 
with  certain  persons  whereby  these  persons  were 
to  remain  on  board  the  ship  until  engaged  as 
seaman  on  board  vessels  belonging  to  members 
of  the  federation.  These  persons  remained  on 
hoard,  but  while  on  board  they  did  not  work  as 
seamfien  or  otherwise,  though  they  received  daily 
wages  from  the  federation.  The  federation  had 
no  licence  from  the  Board  of  Trade  under 
sect.  111  of  the  Merchant  Shipping  Act  1894 /or 
engaging  or  supplying  seamen  to  be  entered  on 
board  ship.  Tne  respondents  beset  the  ship  with 
a  view  to  compel  these  persons  on  the  ship  from, 
remaining  on  board  and  fulfilling  their  engage- 
ments loith  the  federation. 

Justices  having  dismissed  an  information  against 
the  respondents  under  sect.  7  of  the  Conspiracy 
and  Protection  of  Property  Act  1875,  for  beset- 

(a)  The  authoritieB  dealing  with  oontempt  of  oonrt  by 
Boandaliaing  the  court  are  collected  in  the  arguments  in 
McLeod  V.  8t.  Auhyn  (81  L.  T.  Bep.  158 ;  (1899)  A.  C. 
549),  in  which  Lord  Morris,  in  delivering  the  judgment 
of  the  Privy  Council,  said  ;  "  Committals  for  oontempt 
of  oonrt  by  Bcandalising  the  oonrt  itself  have  become 
obsolete  in  this  country.** 

(6)  Beported  by  W.  W.  Orr,  Em).,  Barrister^t-Law. 


ting  the  ship,  on  the  ground  that  the  federoHon^ 
in  entering  into  these  engagements  vnihout  a 
licence  from  the  Board  of  Trade,  had  eom^ 
travenea  the  provisions  of  sect.  111  of  ike 
Merchant  Shipping  Act  1894,  and  that  therefore 
the  persons  on  board  had  no  legal  right  to  he 
there. 
Held,  that,  whether  th^  contracts  made  by  ihefede- 
ration  with  the  persons  on  hoard  the  ship  were 
Upal  or  illegal  contracts,  the  men  had  a  le^ 
right  to  he  on  hoard  the  ship;  that,  therefore^ 
there  was  a  besetting  of  the  ship  within  the 
meaning  of  the  section,  and  that  the  respondents 
ou^h$  to  have  been  convicted. 

Case  stated  by  jnstdoes  of  the  peace  for  the 
borough  of  South  Shields,  sitting  as  a  oourt  of 
summary  jurisdiction. 

At  a  petty  sessions  held  at  South  Shields,  on 
the  6th  and  12th  Oct.  1899,  an  information  was 
laid  by  Robert  Farmer  (the  appellant),  super- 
intendent of  the  River  Tyue  Police,  under  sect.  7 
of  the  Conspiracy  and  Protection  of  Property  Act 
1875  (38  &  39  Vict.  c.  86),  a^zainst  the  respon- 
dents  for  that  they,  on  the  S9th  Sept.,  at  the 
parish  of  South  Shields,  and  with  a  view  to 
compel  certain  persons,  thirty-seven  in  number, 
to  abstain  from  aoing  certain  acts  which  they  had 
a  legal  right  to  do— namely,  remaining  on  ooard 
the  steamship  Siren  and  fulfilling  en^i^ments 
made  by  them  with  the  Shipping  Federation 
Limited — ^wrongfully  and  without  legal  authority 
did  beset  a  certain  place  where  these  thirty-seven 
persons  happened  to  be — ^namely,  the  steamship 
Siren  and  the  approach  thereto. 

This  information  was  heard  by  the  justices,  who 
dismissed  the  same. 
The  following  facts  were  proved : 

At  the  time  of  the  besetting  referred  to,  the 
steamship  Siren  was  Iving  moored  in  the  river 
Tyne  and  was  occupied  by  the  Shipping  Fedenir 
tion  Limited  (herein  called  the  federation)  as  a 
depot  ship  for  men  intending  to  serve  as  seamen 
on  board  vessels  belonging  to  members  of  the 
federation,  which  is  an  association  of  shipowners. 

These  thirtj-seven  persons  were  at  the  time  on 
board  the  Siren,  and  had  entered  into  engage- 
ments with  the  federation  to  remain  on  board  of 
her  until  duly  engaged  to  ship  as  seamen  on  board 
vessels  belonging  to  members  of  the  federation, 
receiving  in  tne  meantime  certaio  daily  wages  and 
rations  from  the  federation. 

The  above  engagements  between  the  thirty- 
seven  persons  and  the  federation  were  made  by 
the  federation  through  its  officials,  being  bond 
fide  the  servants  and  m  the  constant  employment 
of  the  federation. 

None  of  these  officials  nor  the  federation  held 
at  the  time  a  licence  from  the  Board  of  Trade 
under  sect.  Ill  of  the  Merchant  Shipping  Act 
1894  for  the  purpose  of  engaging  or  supplying 
seamen  to  be  entered  on  board  any  ship  in  the 
United  Kingdom,  nor  is  the  federation  or  its 
servants  the  owner,  master,  or  mate  of  any  ship,  or 
bond  fide  the  servants  and  in  the  constant  employ- 
ment  of  the  owner,  or  is  a  superintendent  within 
sect.  Ill  of  the  A.ct  of  1894 

These  thirty-eeven  persons  while  so  on  board 
the  Siren  did  not  work  as  seamen  or  otherwise. 

The  respondents  on  the  29th  Sept.,  with  a  view 
to  compel  these  thirty-seven  persons  to  abstain 
from  doing  certain  acts — ^namely,  remaining  on 
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board  the  steamahip  Siren  and  falfilling  the 
engagements  made  by  them  with  the  federation, 
did  Mset  (and,  shoald  the  view  of  the  law  taken 
fapr  the  jostices  be  wrong,  did,  in  the  opinion  of 
toe  inatioes,  wrongfully  and  without  legal  autho- 
rity beset)  the  ship  where  the  thirty-aeven  persona 
happened  to  be  and  the  approach  thereto. 

On  the  part  of  the  reapondenta  it  waa  con- 
tonded: 

That  in  entering  into  the  engngementa  with 
these  persona  the  Shipping  Federation  Limited 
had  o^mtravened  the  prcviaiona  of  aeot.  Ill  of  the 
Merchant  Shipping  Act  1894,  and  that  therefore 
neither  of  the  acta  in  question — ^namely,  remain- 
ing on  board  the  steamahip  and  fulfilling  the 
engagements  with  the  federation — waa  an  act  which 
these  thirty-seven  persons  or  any  of  them  had  a 
leflnl  right  to  do. 

That  the  relation  of  master  and  servant  or 
employer  and  workman  did  not  exist  between  the 
lederation  and  any  of  these  thirty-seven  persons, 
and  that  therefore  sect.  7  of  the  Conspiracy  and 
Protection  of  Property  Act  1875  was  not  applic- 
abla 

That  the  information  against  the  respondents 
ought  on  the  above  grounds  to  be  dismissed. 

On  the  part  of  the  appellant  it  was  contended : 

That  the  federation  nad,  in  entering  into  the 
above  engagements,  not  contravened  the  provi- 
sions of  Mct.  Ill  of  the  Merchant  Shipping  Act 

That  each  of  the  acts — ^namely,  remaining  on 
board  the  steamship  and  fulfilling  the  aforesaid 
engagements— was  an  act  which  each  of  the 
thirty-seven  persons  had  a  legal  right  to  do, 
whether  the  federation  had  so  contravened  the 
pfrovisions  of  sect.  Ill  or  not. 

That  it  was  immaterial  for  the  purposes  of 
sect.  7  of  the  Conspiracy  and  Protection  of  Pro- 
perty Act  1875  whether  or  not  the  relation  of 
master  and  servant  or  employer  and  workman 
existed  between  the  federation  and  any  of  the 
thirty-seven  persons. 

That  the  respondents  ou^ht  to  be  convicted. 

The  attention  of  the  justices  was  called  to  the 
following  cases  :  Lyons  v.  Wilkins  (79  L.  T.  Bep. 
709;  (1899)  1  Ch.  255);  Chamock  v.  Court  (^ 
L.  T.  Eep.  564 ;  (1899)  2  Ch.  35) ;  Amtin  v.  Olsen 
(17  L.  T.  Rep.  537 ;  L.  Rep.  3  Q.  B.  208). 

The  justices  were,  upon  the  facts  proved,  of 
opinion : 

That  the  federation  in  entering  into  the  engage- 
ments with  the  thirty-seven  persons  contravened 
sect.  Ill  of  the  Merchant  Shipping  Act  18^4; 
and  that,  therefore,  none  of  these  persons  was 
legally  entitled  to  do  the  said  acts  or  either  of 
them — ^namely,  remaining  on  board  the  Siren  and 
fulfilling  the  engagement  for  the  purpose  of  being 
shipped  on  board  of  vessels  belonging  to  members 
of  the  federation. 

That  the  relationship  of  master  and  servant  or 
employer  and  workman  did  not  exist  between  the 
federation  and  any  of  these  thirty- seven  persons ; 
and  that  therefore  sect.  7  of  the  Conspiracy  and 
Protection  of  Property  Act  1875  did  not  apply. 

And  on  these  grounds  the  justices  dismissed  the 
information  against  the  respondents. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  justices  upon  the  above  statement 
of  facts  came  to  a  correct  determination  and  deci- 
sion in  point  of  law,  and  if  not  what  should  be  done 
in  the  premises. 


The  Conspiracy  and  Protection  of  Property 
Act  1875  (38  &  39  Vict.  c.  86),  provides : 

Seot.  7.  Every  person  who,  with  a  vie  ir  to  oompelany 
other  person  to  abstain  from  doing  or  to  do  any  set 
whioh  snoh  other  person  has  a  legal  right  to  do  or 
abstain  from  doing,  wrongf ally  and  without  legal  autho- 
rity— (4)  Watches  or  besets  the  house  or  other  plaoe 
where  suoh  other  person  resides,  or  works,  or  oarrien  on 
business,  or  happens  to  be,  or  the  approach  to  such 
house  or  place  .  .  .  shall,  on  conviction  thereof  by 
a  court  of  summary  jurisdiction,  or  on  indictment  as 
hereinafter  mentioned,  be  liable  either  to  pay  a  penalty 
not  exceeding  twenty  pounds,  or  to  be  imprisoneid  for  a 
term  not  exceeding  three  months,  with  or  without  hard 
labour.  Attending  at  or  near  the  house  or  plaoe  whne 
a  person  resides,  or  works,  or  carries  on  business,  or 
happens  to  be,  or  the  approach  to  such  house  or  place,  in 
order  merely  to  obtain  or  communicate  information,  shall 
not  be  deemed  a  watching  or  besetting  within  the 
meaning  of  this  section. 

The  Merchant  Shipping  Act  1894  (57  &  58  Yiot. 
c.  60),  provides : 

Seot.  110.  The  Board  of  Trade  may  grant  to  such 
persons  as  the  board  think  fit  licences  to  engage  or 
supply  seamen  or  apprentices  for  merchant  Mpn  in 
the  United  Kingdom,  and  any  such  licence  shall  con- 
tinue for  suoh  period,  and  may  be  granted  or  revoked 
on  such  terms  and  conditions  as  the  board  think 
proper. 

Sect.  111. — (1)  A  person  shall  not  engage  or  supply  a 
seaman  or  apprentice  to  be  entered  on  board  any  ship  in 
the  United  Kingdom,  unless  that  person  either  holds  a 
licence  from  the  Board  of  Trade  for  the  purpose,  or  is 
the  owner,  or  master,  or  mate  of  the  ship,  or  is  bond,  fids 
the  servant  and  in  the  constant  employment  of  the 
owner,  or  is  a  superintendent ;  (4)  If  a  person  acts  in 
contravention  of  this  section,  he  shall  for  each  f^^wifvn 
or  apprentice  in  respect  of  whom  an  offence  is  committed, 
be  liable  to  a  fine  not  exceeding  twenty  pounds,  and,  if 
a  licensed  person,  shall  forfeit  his  licence. 

MarshaU,  Q.C.  (B.  Temperhy  with  him)  for 
the  appellant. — The  justices  were  wrong  in  the 
conclusion  they  came  to,  and  the  case  ought 
to  be  remitted  to  them.  Th9  case  is  really 
disposed  of  by  the  finding  of  the  justices  that 
the  respondents,  with  a  view  to  compel  these 
persons  to  abstain  from  doing  certain  acts  which 
they  had  a  legal  right  to  do,  did  beset  the  ship 
where  these  persons  were.  Sect.  Ill  of  the 
Act  of  1894  does  not  apply  at  all  to  this  case. 
The  engagements  entered  into  by  the  federation 
with  these  men  were  not  engagements  of  seamen 
to  be  entered  on  board  ship  within  the  meaning 
of  that  section,  so  that  sect.  Ill  was  not  con- 
travened by  the  federation;  but  whether  that 
section  was  contravened  or  not,  these  acts  were 
acts  which  these  men  had  a  legal  right  to  do. 
They  had  a  right  to  be  on  the  ship  and  to  fulfil 
these  engagements,  and  therefore  the  case  came 
directly  within  sect.  7.  The  words  of  that  section 
are  of  the  widest  possible  kind.  "  Every  "  person 
who,  with  a  view  to  compel  any  other  person  to 
do  or  abstain  from  doing  any  act  which  suoh 
person  has  a  legal  right  to  do,  watches  or  besets 
a  place,  is  guilty  of  the  offence.  In  Aiistin  v. 
OUen  (17  L  T.  Rep.  537 ;  L.  Rep.  3  Q.  B.  208) 
it  was  held  that  an  offence  might  be  committed 
under  a  section  of  the  Merchant  Shipping  Act 
1854,  which  made  it  an  offence  to  persuade 
seamen  to  refuse  to  join,  although  the  formalities 
required  by  another  section  in  the  engagement 
of  the  seamen  had  not  been  complied  with.  That 
decision    really   covers    the   present   case,    and 
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Sparling  y.  Breretan  (U  L.  T.  Rep.  166 :  L  Rep. 
2  Eq.  64)  is  to  the  eame  effeot. 

Bohsan,  Q.C.  {Pilcher  with  him)  for  the  respon- 
dents.— Sect.  7  only  applies  to  an  interference  to 
compel  a  person  to  do  or  abstain  from  doing  any 
act  which  such  person  '*  has  a  legal  right  to  do  or 
abstain  from  doin^."  The  Act  can  only  be 
pnnished  as  a  conspiracy  when  it  is  an  attempt  to 
preYcnt  a  person  doing  that  which  he  has  a  legal 
riffht  to  do.  In  this  case  the  persons  who  are 
alleged  to  have  been  beset  were  engaged  in  doing 
what  they  had  no  legal  right  to  do  and  what  was 
xmlawful.  [Day,  J. — They  had  a  right  to  go  on 
board  this  ship.]  They  were  taking  their  daily 
wages  under  an  illegal  contract,  and  the  point  is 
that  they  were  then  under  an  illegal  contract. 
Under  sect.  Ill  of  the  Merchant  Shipping  Act 
1894  these  engagements  were  expressly  prohibited 
and  the  federation  in  doing  what  they  did,  were 
doing  an  act  which  is  expressly  prohibited  by  the 
four  sub-sections  of  sect.  111.  Under  that  section 
it  is  an  offence  for  any  person  to  make  a  contract 
to  supply  a  seaman  to  be  entered  on  board  a  ship 
unless  the  person  so  supplying  the  seaman  has  a 
licence  from  the  Board  of  Trade.  The  different 
parts  of  the  case  show  that  the  federation  have 
committed  offences  under  all  the  sub-sections  of 
sect.  111.  In  the  first  place,  when  they,  not  having 
a  licence,  engage  seamen  for  the  purpose  of  supply- 
ing them  to  the  shipowner,  that  is  an  ofFenoe 
xmder  sub-sect.  1.  In  the  second  place,  when  they 
employ,  for  the  purpose  of  supplying  seamen  to 
be  entered  on  board  any  ship,  a  person  who  has 
not  a  licence,  they  commit  an  offence  under  sub- 
sect.  2 ;  and,  thirdly,  when  they  receive  on  board 
ship  these  men  for  the  purpose  of  supplying 
them  to  shipowners,  they  commit  an  offence 
imder  sub- sect.  3.  The  federation  has  engaged  in 
this  illegal  operation  between  the  shipowners  and 
the  men,  ana  in  each  case  both  the  feaeration  and 
the  seamen  are  parties  to  the  illegal  proceedings. 
The  4th  sub-section  prohibits  the  doing  of  these 
things  without  a  licence  and  for  every  seaman  so 
unlawfully  engaged  or  on  board  a  fine  of  20L  is 
imposed.  These  seamen  were  all  engaged  in 
doing  that  which  they  had  no  legal  rigut  to  do, 
that  which  was  contrary  to  law.  Tney  were 
engaged  bv  somebody  who  had  no  licence  for  the 
purpose  of  being  supplied  as  seamen ;  they  were 
therefore  employed  in  an  illegal  act,  and  there  is 
therefore  no  remedy  against  the  respondents 
under  the  Conspiracy  Act.  Here  the  remedy  is 
under  a  special  section,  and  to  come  within  the 
section  the  act  must  be  one  which  the  parties 
have  a  legal  right  to  do. 

Day,  J. — ^I  am  clearly  of  opinion  that  in  this 
case  the  magistrates  were  wrong.  These  men  on 
board  the  ship  were  engaged  in  doing  that  which 
they  had  a  legal  right  to  do.  They  had  a  legal 
right  to  be  on  board  the  ship.  1  do  not  know 
whether  the  contract  made  by  the  federation  may 
be  a  proper  or  an  improper  contract.  It  is  quite 
clear,  however,  that  these  men  had  a  legal  right  to 
be  on  board  the  ship  and  thev  had  a  legal  right  to 
stay  there  as  long  as  they  chose,  and  as  lon^  as 
they  could  get  their  money  they  had  a  legal  right 
to  get  their  money.  It  could  not  be  said  that 
there  was  any  illegality  in  their  getting  the 
money.  The  contract  mav  have  been  an  improper 
or  illegal  contract ;  but  there  was  nothing  to  pre- 
vent uiese  persons  goiog  on  board  the  ship  and 


staying  there.  There  was  no  reason  whythej 
should  not  be  there.  ThcY  had  a  legal  right  to 
be  there,  and  the  respondents  had  no  right  to 
beset  them.  The  case  must  therefore  go  back  to 
the  magistrates  with  the  intimation  of  our  opinion 
to  them  to  convict. 

Lawrancb,  J.— I  agree. 

Appeal  allowed.     Case  remitted  to  the  ju$tice$ 
to  eonviet. 

Solicitors  for  the  appellant,  BottereU  and  Boehe, 
for  BottereU,  Boche,  and  Temperley,  Newcastle-on 
Tyne. 

Solicitors  for  the  respondents,  Pattinson  and 
Breioer,  for  Bobert  Jacks,  South  Shields. 


Monday,  April  2, 1900. 

(Before  Bidlby  and  Daslino,  JJ.) 

London  County  Council  (apps.)  v.  Wands- 
worth AND  Putney  Gas  Company,  (a) 

Local  qovernvnent — BuUdina  in  street — London 
BuHdiTig  Act  lS94^^Appl%cation  to  private  gas 
company. 

Where  a  gas  company  erect  a  building  upon  lands 
spedfiea  in  the  schedule  to  their  private  Act,  they 
are  subject  to  the  sections  of  the  London  BuHi' 
ing  Acts  1894  and  1898  relating  to  the  position  of 
new  buildings  with  reference  to  streets. 

This  was  a  case  stated  br  one  of  the  magistrates 
of  the  police-courts  of  the  metropolis  under 
20  &  21  Vict.  o.  43,  and  42  &  43  Vict.  c.  49. 

The  respondents  were  summoned  under  sect.  13 
(1)  of  the  London  Building  Act  1894  (57  &,  58 
Vict.  c.  ccxiii.),  which  provides  as  follows  : 

(1)  No  person  shall  erect  any  new  bnilding  or  new 
strnctnze  or  any  part  thereof  or  extend  any  boildin^  or 
stmotore  or  any  part  thereof  in  snch  manner  that  any 
external  waU  of  any  snob  bnilding  or  stmotnre  or  (if  there 
be  a  forecourt  or  other  apace  between  snch  external 
wall  and  the  road?ray)  any  part  of  the  external  fenoe  or 
boundary  of  snch  foreoonrt  or  other  spaoe  shall  without 
the  consent  in  writing  of  the  oonnoil  be  in  any  direction 
at  a  distance  loA  than  the  prescribed  distance  from  the 
centre  of  the  roadway  of  any  street  or  way  (beincr  a 
highwtkj). 

By  sect.  205  of  the  London  Building  Act 
1894: 

In  addition  to  any  exemption  referring  to  gas  oom- 
panies  contained  in  this  Act  nothing  in  this  Act  oon- 
tained  shall  in  any  way  take  away,  alter,  prejudice,  or 
affect  any  of  the  powers,  rights,  and  privileges  oonfeired 
npon  a  gas  company  by  any  Act  of  Parliament  and  as 
existing  immediately  before  the  passing  of  this  Act. 

And  by  sect.  3,  sub-sects.  (1)  and  (2),  of  the 
London  building  Act  1894  (Amendment)  Act 
1898  (61  &  62  Vict.  c.  cxxxvii.)  it  is  provided: 

(1)  In  every  case  where  any  new  building  or  new 
stractnre  or  any  part  thereof  is  erected  or  any  building 
or  structure  or  any  part  thereof  is  extended  in  such  '"^"Tvir 
that  any  external  wall  of  such  building  or  structure  or 
(if  there  be  a  forecourt  or  other  space  between  soioh 
external  wall  and  the  roadway)  any  part  of  any  external 
fence  or  boundary  of  such  foreoonrt  or  space  diall  be  at 
a  distance  in  aT>y  direction  from  the  centre  of  the  road* 
way  of  any  street  or  way  (being  a  highway)  less  than 

(a)  Reported  by  W  db  B.  Hssbkbt.  Esq.,  Banlsler-at-Lav. 
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the  dioteaoe  permittod  under  part  2  of  the  prinoipal  Aot 
or  contmrj  to  the  oonditioiia  end  terms  (if  may)  siibjeot 
to  whioh  the  oonnoil  or  the  tribmiAl  of  appeal  has  lano- 
tioned  the  erection  or  extenrion  of  snoh  bnildmg  or 
eirueliue  the  oonnoil  may  aenre  a  notioe  npon  the 
owner  or  oooapier  of  the  aaid  bnilding,  Btrnotnze,  fenoe, 
m  boondary  or  npon  the  bnilder  requiring  him  to  oanse 
■Qoh  bnHdhig,  atmotnre,  fence,  or  boundary  or  any  part 
thereof  to  be  set  baok  bo  that  erery  part  of  any  eztcsnal 
wan  of  snoh  building  or  struoture  or  of  the  external 
fence  or  boundary  of  snob  forecourt  or  8i>aoe  shall  be  at 
a  distance  in  every  direction  from  the  centre  of  the 
roadway  of  such  street  or  way  not  less  than  the  distance 
prescribed  under  part  2  of  the  prinoipal  Act,  and  shall 
be  in  accordance  with  snoh  conditions  and  terms  (if 
any)  as  the  council  or  the  tribunal  of  appeal  may  haye 
prescribed.  (2)  Any  notioe  serred  under  the  provisions 
d  this  section  shall  be  deemed  to  be  a  notice  empowered 
to  be  serred  under  part  2  of  the  principal  Act  within 
the  meaning  of  the  2nd  sub-section  of  the  200th  section 
of  the  principal  Act,  whioh  sub- section  shall  be  read 
and  construed  and  take  effect  as  though  the  words  fenoe 
or  boundary  had  been  originally  inserted  therein  imme- 
diately after  the  word  struoture. 

By  sect.  9  of  the  London  Building  Act  1894 
{Amendment)  Act  1898 : 

Nothing  in  this  Aot  contained  shall  in  any  way  alter, 
prejudice,  or  affect  any  of  the  powers,  rights,  and  privi* 
leges  conferred  upon  a  gas  company  by  any  Act  of 
Parliament  and  as  existing  immediately  before  the 
passing  of  the  principal  Act. 

At  the  bearing  of  the  information  thefoUow- 
ing  facts  were  either  proved  or  admitted : 

The  respondents  were  originally  a  joint  stock 
company  lormed  under  a  deed  of  settlement,  hut 
in  1856  they  were  incorporated  with  Parliamen- 
tary powers  by  the  Wandsworth  and  Putney  Gras 
Act  1856  (19  &  20  Vict.  o.  Izii.).  The  respondents 
subsequently  obtained  two  other  Acts  of  Parlia- 
ment---namely,  the  Wandsworth  and  Putney  Gas 
Act  1866  (29  &  30  Vict.  c.  cclxxv.)  and  the  Wands- 
worth  and  Putney  Gas  Act  1880  (43  &  44  Yict 
c.  Ixxii.).    The  Acts  are  to  be  taken  as  part  of  this 


By  sect.  4  of  the  Wandsworth  and  Putney 
Gas  Act  1866 : 

The  company  may  on  the  lands  specified  in  the  sche- 
dule to  this  Act  erect  such  gas  works,  whether  for  manu- 
facture, storing,  and  supply  of  gas,  or  otherwise,  as  they 
think  fit,  but  shaQ  not  under  the  powers  of  this  Act 
erect  or  make  any  works  for  the  manufacture  of  gas 
except  on  the  lands  specified  in  the  schedule. 

By  sects.  2,  29,  and  30  of  the  Wandsworth  and 
Putney  Gaa  Act  1880  it  was  respectively  provided 
as  follows : 

Sect.  2.  This  Aot  and  the  recited  Acts  of  1856  and 
1866  as  amended  by  this  Aot  shall  be  construed  together 
as  one  Act,  except  so  far  as  such  construction  would  be 
ineousistent  with  or  repugnant  to  the  provisions  of  this 
Aot  and  the  recited  Acts,  and  this  Act  may  for  all  pur- 
poses be  cited  as  the  Wandsworth  and  Putney  Qas  Acts 
1856.  1866,  and  1880. 

Sect.  29.  The  company  may  from  time  to  time  for  the 
purposes  of  their  undertaking  purchase,  take,  and  hold 
(by  agreement,  but  not  otherwise)  in  addition  to  the 
lands  now  held  by  them  and  described  in  the  schedule 
to  this  Aot  any  lands  and  tenements  not  exceeding  in 
the  whole  ten  acres,  but  the  company  shall  not  manu- 
facture gas  or  residual  products  except  on  the  lands 
described  in  the  schedule  to  this  Act. 

Sect.  30.  The  company  may  npon  any  lands  for  the 
time  being  belonging  to  or  held  by  them  erect,  provide, 
fit  up,  and  maintain  dwelling-houses  and  cottages  with 
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all  suitable  buildings  and  conveniences  coonected  there- 
with for  the  residence  and  accommodation  of  their  officers, 
workmen,  and  servants,  and  their  families,  and  may 
from  time  to  time  let  such  dwelling-houses  and  cottages 
for  such  periods  and  upon  and  under  such  rents,  terms, 
and  conditions  as  the  company  may  think  fit,  and  the 
company  may  also  from  time  to  time  make  and  maintain 
such  roads  and  approaches  to  such  dwelling-houses  and 
cottages  as  may  be  necessary  for  the  convenient  use  and 
enjoyment  of  the  same  and  as  the  company  may  think 
fit.  Provided  that  such  dwelling-houses,  cottages, 
buildings,  roads,  and  approaches  (if  erected  within  the 
metropolii  as  defined  by  the  Metropolis  Management 
Aot  1855),  and  the  company  with  reference  thereto 
shall  not  be  exempt  from  any  of  the  provisions  of  the 
Metropolis  Management  Act  1855  and  tlie  Acts  amending 
the  same,  including  the  Metropolis  Management  and 
Building  Acts  (Amendment)  Act  1878. 

In  Feb.  1899  the  respondents  began  to  erect  a 
building,  and  proceeded  with  its  erection  notwith- 
standing the  objection  of  the  district  surveyor, 
and  completed  it  on  or  about  the  15th  Sept.  1§99. 
The  external  wall  of  the  building  towards  the 
street  railed  Waterside  was  at  the  distance  of 
about  15ft.  less  than  the  prescribed  distance  from 
the  centre  of  the  roadway  of  Waterside,  and  that 
towards  Worple-road  was  at  a  distance  of  about 
1ft.  less  than  the  prescribed  distance  from  the 
centre  of  the  roadway  of  Worple-road,  aud  no 
consent  of  the  appellants  had  been  obtained  to  the 
erection  of  the  building.  Both  Waterside  and 
Worple-road  are  highways  for  foot  and  carriage 
traffic. 

The  building,  which  was  a  purifying  house  con- 
taining four  large  purifiers,  stood  wholly  upon 
the  piece  of  land  described  in  paragraph  (e)  of 
the  schedule  to  the  respondents*  Act  of  1880. 
This  plot  of  land  was  acquired  by  the  respondents 
by  agreement  in  1875. 

The  land  available  for  the  erection  of  purifiers 
under  the  provisions  above  referred  to,  and  oa  a 
portion  of  which  the  purifiers  now  in  question 
nave  been  erected,  is  very  limited  in  extent,  and, 
in  order  that  the  company  might  be  in  a  position 
to  carry  on  their  business  and  meet  the  demauds 
upon  them  in  the  immediate  future,  it  was  neces- 
sary that  they  should  be  in  a  position  to  utilise 
the  whole  of  such  land  for  such  purpose. 

While  the  building  was  in  course  of  erection 
the  appellants  served  upon  the  respondents  the 
following  notice : 

London  County  Council. — The  London  Building  Act 
1894  (57  &  58  Vict.  c.  coxiii.),  ss.  13  and  200,  and  the 
London  Building  Act  1894  (Amendment)  Aot  1898  (61  & 
62  Vict.  0.  oxxxvii. — To  the  Wandsworth  and  Putney 
Qas  Light  and  Coke  Company,  Chas.  W.  Braine,  Secre- 
tary, North-street,  Wandsworth. — Whereas  yon  have, 
contrary  to  the  provisions  of  the  above-mentioned 
statutes,  unlawfully  erected  a  new  building  on  the  west 
side  of  Worple-road,  Wandsworth,  in  the  county  of 
London,  in  such  manner  that  the  external  walls  of  such 
building  are  at  a  distance  from  the  centres  of  the  road- 
ways of  Waterside  and  Worple-road  aforesaid  less  than 
the  distance  permitted  under  part  2  of  the  said  London 
Building  Act  1894 :  Now  the  London  County  Council 
do  by  this  their  notice  require  yon  to  cause  such  build- 
ing to  be  set  baok  so  that  every  part  of  the  external 
widls  of  such  building  shall  be  at  a  distance  in  every 
direction  from  the  centres  of  the  roadfrays  of  Waterside 
and  Worple-road  aforesaid  not  less  than  the  distance 
permitted  under  part  2  of  the  said  Act  of  1894.  In  case 
you  neglect  or  refuse  for  twenty-eight  dajs  after  the 
service  of  this  notioe  to  comply  with  the  requirements 
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thereof,  or  if  no  Mtiafaotory  ansfrer  be  xeoeired  hereto 
within  that  time,  prooeedings  to  enforoe  the  penalties 
yon  shall  then  have  become  liable  to  under  the  statntes 
aforesaid  and  the  payment  of  the  oosts  of  saoh  prooeed- 
ingB  will,  after  the  expiration  of  snch  twenty  .eight  days, 
be  taken  against  yon. — Dated  this  Slst  day  of  B^y 
1899.— 0.  J.  Stbwabt,  Clerk  of  the  ConndL 

The  respondents  refused  to  comply  with  any  of 
the  requirements  of  the  notice,  contendinfi^  that 
by  reason  of  the  provisions  of  their  special  Act 
and  of  sect.  205  of  the  London  Building  Act  1894 
and  of  sect.  9  of  the  London  Building  Act  1894 
(Amendment)  Act  1898  they  were  not,  in  respect 
of  the  building  in  question,  subject  to  the  pro- 
visions of  the  sections  of  tiie  London  Building 
Acts  on  which  the  information  was  founded. 
The  following  authorities  were  cited  :  London 
and  Blackwau  Railway  Company  v.  Limehotue 
DiHrict  Board  (26  L.  J.  164,  Ch.),  CUv  and  South 
London  Railway  Company  v.  Lonaon  County 
CouncU  (65  L.  T.  Rep.  362 ;  (1891)  2  Q.  B.  513), 
and  Grand  JtmcHon  Waterworks  Company  v. 
Hampton  Urban  District  Council  (79  L.  T.  Kep. 
176^. 

The  appellants  contended  (1)  that  the  land  in 
question  was  subject  in  the  hands  of  the  respon- 
dent gas  company  to  the  ordinary  law,  including 
the  general  provisions  of  the  Metropolis  Manage- 
ment Acts  and  of  the  London  Building  Act  1894, 
in  the  same  way  as  if  it  had  belonged  to  any  other 
company  or  owner ;  (2)  that  the  provision  relied 
on  by  the  respondcftts  did  not  confer  any  power, 
right,  or  privilege,  but,  on  the  other  hand,  was 
in  derogation  oi    the    powers    which  the  com- 

Sany  would   otherwise  nave   had;    (3)  that  on 
lie  facte  the  cases  above  referred  to  had    no 
application. 

The  magistrate  was  of  opinion  that  the  conten- 
tion of  the  respondents  was  right,  and  he  accord- 
ingly decided  to  dismiss  the  information  subject 
to  this  special  case. 

The  question  before  the  court  was  whether  upon 
the  facts  above  stated  his  decision  was  correct  in 
point  of  law. 

H,  Avory  and  DcMy  for  the  appellants. — The 
question  here  is  whether  there  is  anything  in  the 
special  Acts  of  the  gas  company  which  is  so 
inconsistent  with  the  general  Act,  the  London 
Building  Act,  that  they  cannot  be  read  together. 
Is  there  anything  which  gives  the  company 
special  rights  beyond  those  which  all  the  public 
possesses  r  The  proceedinffs  are  under  sect.  13  of 
the  London  Building  Act  1894,  and  it  is  necessary 
to  refer  to  the  provisions  of  that  Act  to  see  how 
far  gas  companies  are  exempted.  They  referred 
to  London  Building  Act  1894  (57  &  58  Yict. 
c.  ccxiii.),  88.  75,  121,  201  (8),  205.  There  is 
nothing  in  the  special  Acts  which  authorises 
them  to  build  within  20ft.  of  the  centre  of  the 
highway.    They  referred  to 

Uckfield  Rural  District  Council  v.  Crowhoraugh 
Digtriet  Water  Company,  81  L.  T.  Bep.  589; 
(1899)2Q.  B.  664; 

Chand  Jundtion  Waterworks  Company  v.  Hampton 
Urban  District  Cotmcii,  79  L.  T.  Eep.  176. 

Lord  Robert  Cecil,  Q.O.  (Snagge  with  him)  for 
the  respondents. — The  magistrate  was  right.  By 
the  special  Act  of  1880  the  ^as  company  were 
cleared  from  any  liability  which  thev  might  be 
under  in  respect  of  the  Metropolitan  Building 
Amendment  Act  1878,  and  they  were  not  made 


I  liable  by  the  London  Building  Act  1894  because 
of  sect.  205  of  that  statute.    He  referred  to 


Loindon  and  BlackwaXl  RaH/way  Company  v. 

house  Board  of  Works,  3  K.  A  J.  123 ;  26  L.  J. 

164,  Ch. ; 
City  and  South    London   Railway    Company    v. 

London  County  Council,  65  L.  T.  Bep.   362 ; 

(1891)  2  Q.  B.  513  ; 
Grand  Junction  Watery>orks  Company  v.  Hasnpton 

Urban  District  Council  {ubi  sup.) ; 
Ucl^fisld   Rural  District    Council  v.   Orowborxmgh 

District  Water  Company  (uM  suf>.)* 

DcJdy  in  reply. 

BiDLBY,  J. — ^I  think  that  the  decision  of  the 
nuM^strate  was  wrong,  and  that  the  Wandsworth 
and  Putney  Gas  Company  are  subject  to  the  pro- 
visions of  the  London  Building  Act.    It  seeniB  to 
me  that  the  case  is  difficult  to  distinguish  from 
my  former   decision   in   Uckfield  Rural  District 
Council  V.  Crowborough  District  Water  Company 
(81  L.  T.  Eep.  539;  (1899)  2  Q.  B.  664),  not, 
indeed,  that  the  facts  are  precisely  and  accurately 
the  same.    I  do  not  mean  to  say  that  is  so,  but  I 
think  that  that  case  is  on  all  fours  with  this  so 
far  as  this— that  it  was  there  said  that,  althouffh 
the  provisions  of  the  section  of  the  Act  of  Parlia- 
ment only  referred  to  the  Acts  of  Parliament  to 
be  passed  for  improvinp^  the  sanitary  condition  of 
towns  and  populous  districts  to  be  passed  in  the 
same  session  of  Parliament  in  which  the  special 
Act  was  passed  or  in  any  future  session  of  I^lia- 
ment,  and  therefore  did  not  in  its  terms  indade 
past  Acts  of  Parliament  on  the  same  subject*  still 
the  beneficiaries  under  a  special  Act  like  the 
present  must  be  held  to  be  subject  to  tiie  general 
provisions  of  Acts  of  Parliament  upon  the  same 
subject,  unlesd  there  was  something  inconsistent 
in  their  own  Act  and  so  inconsistent  with  the  pro- 
visions of  the  general  Act  as  would  lead  to  the 
opposite  inference — ^namely,    that   it   would    be 
intended  to  give  them  powers  which  were  inoon- 
sistent  with  and  contrary  to  the  powers  which 
anybody  else  would  iK>sses8,  that  they,  in  point  of 
fact,  had  been  made  into  a  special  class  of  people 
(if  I  may  use  the  expression)  who  were  to  be  inde- 
pendent of  the  provisions  which  would  bind  aU 
the  rest  of  the  public.  I  think  that  that  principle 
is  certainly  wrong  in  its  application  to  tiie  present 
case.    The  gas  company,  contending  that  they 
are  to  be  treated  as  liaving  the  power  to  put  their 
buildings  where  others  cannot  put  them  in  conse- 
quence of  the  provisions  of  the  London  Building 
Act  1894,  have  to  satisfy  us  that  there  is  some- 
thing inconsistent  in  their  Act  of  Parliament  with 
the  other  powers  given  in  the  London  Building 
Act  1894.    I  cannot  find  that  there  is  any  expres- 
sion in  their  series  of  Acts  which  leads  to  that 
conclusion.    The  chief  expression  relied  upon  for 
that  purpose  by  Lord  Robert  OecU  is  the  words 
"  as  they  think  fit,"  contained  in  sect.  4  of  the 
Wandsworth  and  Putney  Gas  Act  1866.    Now, 
those  words  occur  in  a  section  which  is  directed 
to  this  subject.  Where  shall  the  gas  manufactory 
be  P  and  one  must  remember  that  in  the  case  of 
gas  companies  it  must  always  be  of  great  import- 
ance to  specify  where  and  in  what  place  the  gas 
manufactory  is  to  be  as  opposed  to  the  storage  and 
other  works  which  may  be  connected  with  it. 
Now,  that  section  says :  *'  The  company  may  on 
the  lands  specified  in  the  schedule  to  this  Act 
erect  such  gas  works,  whether  for  manufacture. 
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4atoring,  and  supply  of  gas  or  otherwise,  as  they 
tihmk  nt,  bat  shall  not  under  the  powers  of  this  Act 
«rect  or  make  any  works  for  iJie  mannfaoture  of 

fB  except  on  the  lands  specified  in  the  schedule." 
think  that  means  yon  may  put  np  snch  gas 
works  as  yon  want^  whether  they  be  for  mann- 
factnre,  storage,  or  the  supply  of  gas,  but  you 
flball  not  put  them  up  anywhere  except  on  the 
lands  specified  in  the  schedule.  It  does  not  say 
that  you  are  to  hare  absolute  discretion  to  put 
them  wherever  you  choose  independent  of  Acts  of 
Parliament.  It  says  merely  you  shall  have  the 
•power  to  put  up  such  manufactory  on  the  lands 
acheduled  and  nowhere  else.  You  have  the  dis- 
•cretion  to  say  what  they  are  to  be,  and  that 
is  the  subject-matter  with  which  it  is  dealing. 
If  we  were  to  say  that  the  words  "as  they 
think  fit "  were  ever  intoDided  to  give  them  dis- 
•cretion  to  put  them  wherever  they  choose,  indepen- 
dently of  the  provisions  of  other  Acte,  one  has 
to  remember  that  it  is  putting  a  section  in 
the  same  Act  of  Parliament  which  contains  by 
reference  the  ffeueral  clause  to  the  G«s  Works 
Clauses  Act  1847,  which  includes  this  company 
under  all  Acte  of  Parliament  relating  to  the 
sanitary  legislation  of  towns.  One  would  think 
that  if  it  was  intended  to  exdnde  them  fi'om 
such  legislation,  words  would  have  been  used  to 
eay  so.  1  cannot  think  that  that  was  the  intention 
at  the  time,  and  I  think  they  were  subject  at  that 
time  to  all  such  l^slation  as  was  in  existence  in 
1866  relating  to  tue  sanitery  condition  of  towns. 
It  is  true,  as  Lord  Robert  Cecil  says,  that  the 
provision  now  contained  in  the  Ixmacm  Building 
Act  1894  relating  to  the  distance  within  which  builcU 
ings  must  be  pmoed  from  the  centre  of  highways 
did  not  come  into  existence  till  1878,  but  the  state 
of  things  is  this :  You,  the  company,  are  subject  to 
all  the  l^slation  passed  in  a  general  way  for  the 
sanitery  condition  of  towns ;  as  that  changes  so 
will  your  powers;  you  are  to  be  subject  to  it. 
Therefore,  when  the  Act  of  1878  was  passed  which 

gave  this  limit  as  to  the  building  being  put  up,  a 
mitas  to  the  distance  between  the  buudings  and 
the  centre  of  the  highway,  the  compaxiy  became 
subject  to  that,  as  thev  had  been  untii  lo78  to  the 
other  provisions  whicn  were  in  existence.  Now, 
in  1878  was  passed  the  Act  of  Parliament  to 
which  allusion  has  been  made,  and  I  understand 
that  ite  provisions  were  similar  to  those  of  the 
London  fiuildiDg  Act  1894.  At  that  time,  there- 
fore, in  1879  it  must  be  conceded,  as  it  seems  to 
me,  that  the  gas  company  were  subject  to  this 
law,  and  that  uiev  could  not  put  their  buildings 
up  within  20ft.  of  the  highway ;  but  it  is  now  con- 
t^ded  that  by  reason  ox  the  passing  of  the  Act  of 
1880  a  different  meaning  was  put  upon  the  Act 
of  1866,  and  not  only  that,  but  that  the  powers 
of  the  gas  company  were  extended,  and  tiiat  they 
then  became  able  to  do  that  which  they  had  not 
hitherto  done,  and  that  havinggot  into  that  position 
sect.  205  of  the  London  Buildmg  Act  1894preserved 
it  to  them  as  a  privilege  oonfen^ed  upon  them 
before  the  Building  Act  of  1894  was  passed. 
Now,  that  is  a  very  strong  contention  to  put 
forward,  as  I  can  find  nothmg  in  the  1880  Act 
which  gives  them  more  power  and  privileges  in 
respect  of  the  subject  which  I  have  mentioned 
than  they  had  before.  I  mean  that  the  Act  of 
1880  left  all  other  legislation  passed  for  the 
Wandsworth  and  Putney  Gas  Company  subject 
to  sect.  49  of  the  Gas  Works  Clauses  Act  1847,  and 


not  only  that,  but  that  this  general  principle 
was  a  part  of  the  decision  given  in  the  case 
of  Uclgidd  Rwral  Districts  Uouncil  v.  Crow* 
borough  DUMet  Water  Company  (ubi  8up,) — 
namely,  that  it  left  them  subject  to  all  the 
general  legislation  upon  that  subject,  and  there- 
fore I  thmk  that  all  the  powers  which  they  got 
were  subject  from  time  to  time  to  the  genend  law 
of  the  land.  Therefore,  if  that  is  the  rule  which 
we  are  to  apply  to  the  construction  of  these  Acte 
of  Parliament,  they  were  throughout  subject  to 
the  provision  which  says  in  the  liondon  Building 
Act,  and  formerly  in  the  Metropolis  Management 
Act,  the  buildings  are  not  to  be  pot  within  a 
distance  of  20ft.  from  the  centre  of  the  highway. 
If  that  is,  as  it  is,  just  simply  another  stage  in  the 
history  of  the  legislation  relating  to  this  gas 
company  during  which  they  are  still  subject  to 
that  general  principle,  and  in  which,  of  course, 
the  principles  in  the  general  legislation  may  be 
altered  from  time  to  time — whatever  they  are 
they  are  subject  to  them.  Now,  where  is  there 
anything  in  the  Act  of  1880  to  extend  what  I 
say  P  I  cannot  find  it.  I  find  in  sect.  2  nothing 
except  this,  that  the  Acte  are  to  be  rt-ad  together. 
Surely  that  does  not  give  us  the  power  to  give  to 
the  1866  Act  a  meaning  which  it  had  not  hitherto 
borne;  and  in  sect.  29  the  company  has  power 
similar  to  that  given  in  1866  to  teke  and  hold 
lauds  in  addition  to  thot>e  held  by  them  and 
described  in  the  schedule,  but  that  they  were  not 
to  manufacture  gas  or  residual  producte  on  the 
lands  described  in  the  general  schedule — nothiig 
surely  inconsistent  with  the  general  provisions  of 
the  law  to  which  I  have  made  allusion.  That, 
therefore,  does  not  seem  to  me  to  carry  out  the 
argument  which  I  have  referred  to.  Now  there 
remains  to  consider  sect.  205.  [His  Lordship 
read  the  section.  J  That  is  an  enactment  in  general 
terms  saving  the  existing  righte  of  gas  companies. 
There  may  be  various  kinds  of  righte,  but  it  does 
not,  as  it  seems  to  me,  by  giving  them  such  a 
saving,  give  them  any  more  powers  than  they  had 
hitherto  possessed,  either  by  their  express  powers 
or  by  implication;  it  does  not  give  them  any 
ri^ht  to  say,  "  We  can  do  anything  inconsistent 
with  the  general  Acte  of  Parliament  relating  to 
this  subject*'  The  section  itself  may  be  inserted 
because  of  the  very  particular  saving  which  is 
given  to  them  in  respect  of  the  other  parts  of  the 
Act,  and  it  may  have  been  thought  that  there  are 
possibly  some  other  particulars  in  respect  of 
which  their  privileges  ought  to  be  saved.  I  do 
not  think  it  can  bear  any  such  strong  opinion  as 
that  contended  for  by  the  respondents ;  therefore 
I  think  for  these  reasons  that  the  appellante 
ought  to  succeed  in  the  present  case.  I  do  not 
thmk  it  necessary  to  add  anything  more  with 
regard  to  the  two  cases  referred  to  by  Lord 
Robert  Cecil,  for  I  have  dealt  with  them  on  a 
former  occasion. 

Daslino,  J. — In  this  case  I  cannot  say  that  I 
think  it  free  from  difficulty,  and  I  go  a  very  long 
wa^  with  Lord  Bobert  Cecil  in  the  argument 
which  he  addressed  to  us.  The  way  in  wmch  the 
case  strikes  one  is  this :  It  seems  to  me  that  the 
building  on  this  particular  piece  of  land  was  not 
possible  until  it  was  authorised  bv  the  special  Act 
of  1880.  It  would  have  been  forbidden  unless 
complying  with  the  Building  Act  of  1878  but  for 
sect.  2  of  the  Act  of  1880,  which  incorporates  the 
Act  of  1866  and  therefore  incorporates  sect.  4  of 
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the  Act  of  1866,  which  sajs  the  company  may  on 
the  lands  specified  in  the  schedole  to  this  Act 
erect  such  gas  works  as  they  think  fit.  Now,  it 
does  seem  to  me  that  if  the  matter  had  stopped 
there,  they  might  have  erected  thesn  sas  works 
without  paying  any  attention  to  the  Buuding  Act 
1878.  ^  far  I  go  with  Lord  Robert  Cecil  in  his 
argument,  but  the  Act  of  1880  does  nofc  stop  there, 
because  the  special  Act  of  1880  goes  on  in  sect  3 
to  incorporate  not  only  the  special  Acts  of  1856 
and  1866,  but  to  incorporate  the  Gras  Works 
Clauses  Act  of  1847.  The  Gas  Works  Clauses 
Act  of  1847  says  this :  "  Nothing  herein  or  in  the 
special  Act  contained  shall  be  deemed  to  exempt 
the  undertakers  from  any  general  Act  relating  to 
gas  works  or  any  Act  for  improTing  the  sanitary 
condition  of  towns  and  populous  districts  which 
should  be  passed  in  the  same  session  in  which  the 
special  Act  is  passed."  Now,  1  do  not  take  any 
notice  of  the  word  "  future "  there,  because  the 
Act  of  1847  is  incorporated  in  the  Act  of  1880 ; 
therefore  it  is  re-enacted;  it  is  passed  again  in 
1880.  There  1  think  Lord  Robert  Cecil's  argu- 
ment fails.  He  would  have  it  that  the  Act  was 
passed  in  1847  and  stopped  there,  and  that  any- 
thing done  in  1880  was  future,  but  it  seemed  to  me 
that  the  Act  of  1847  is  re-enacted  by  the  gas  works 
own  special  Act  1880,  and  it  is  by  that  means 
distinctly  applied.  Now,  by  the  Gas  Works 
Clauses  Act  of  1847,  sect.  49,  which  usee  those 
words  about  any  Acts  passed  in  the  same  or  any 
future  f>eBsion  being  inuorporated  with  the  Act  of 
1880,  is  passed  in  the  same  aession  and  really 
becomes  a  part  of  the  special  Act  of  the  gas  works 
company.  Being  a  part  of  their  own  special  Act 
of  1880,  it  seems  to  me  that  when  we  get  to  the 
words  **  which  should  be  passed  in  the  same 
session  in  which  the  special  Act  is  passed  or  any 
future  session  of  Parliament,"  we  have  to  see  what 
was  done,  not  after  1847,  but  what  was  done  after 
1880.  It  beems  to  me  that  sect.  49  of  the  Act  of  1847 
is  presenred  down  to  1880.  It  is  alive  in  1880.  In 
1894  is  passed  the  Building  Act,  which  contains 
provisions  juut  as  restrictive  upon  the  gas  works 
company  as  the  Act  of  1878,  which  is  by  that  Act  of 
1894  got  rid  of,  and  the  Act  of  1894  takes  its  place. 
Now,  the  Act  of  1894  becomes  the  future  Act, 
and  the  future  Act  is  preserved  by  sect  49  of  the 
Act  of  1847,  or,  if  you  like,  is  preserved  by  a 
section  incorporated  into  the  special  Act  of  the 
gas  works  itself,  which  is  the  way  I  should 
prefer  to  put  it.  Therefore,  the  future  Act  to 
which  we  have  to  look  is  the  Act  of  1894.  That, 
by  sect.  205,  provides  that  in  addition  to  any 
exemption  referring  to  gas  works  contained  in  this 
Act,  nothing  in  this  Act  contained  shall  in  any 
way  take  away,  alter,  prejudice,  or  affect  any  of 
the  powers,  rights,  and  privileges  conferred  upon 
a  gas  company  by  any  Act  of  Parliament  as  exist- 
ing immediately  before  the  passing  of  this  Act. 
Sect.  205  seems  to  me  to  say  that  nothing  in  the 
Act  of  1894,  which  is  a  future  Act  to  the  Act  of 
1847  which  is  incorporated  in  the  Act  of  1880, 
shall  alter  the  position  of  a  gas  works  as  its  powers 
were  immediately  before  the  passing  of  this  Act. 
It  seems  to  me  that  they  were,  immediately 
before  the  passing  of  that  Act,  subject  to  the 
restrictions  of  the  Act  of  1878.  Those  restric- 
tions, or  restrictions  quite  similar  to  them,  were 
put  into  this  Act  of  1894;  therefore  sect.  205, 
mstead  of  having  the  result  which  Lord  Hobert 
Cecil  contended  for  and  giving  them  absolute 


freedom  to  do  as  they  please,  by  virtue  of  sect.  4 
of  the  Act  of  1866  preserves  their  liberties,  but 
also  preeervee  their  restrictions  upon  those  libera 
ties,  whatever  thej  were ;  and  therefore  I  do  not 
thixik  there  ever  was  a  moment  when  this  gas 
company,  who  acquired  all  these  rights  by  virtoe 
of  the  special  Act  of  1880,  was  exempted  m>m  tdie 
duties  imposed  by  the  Building  Act  of  1894 ; 
therefore  they  are  bound  by  the  restrictions  of 
the  Act  of  1894.  For  these  reasons  I  agree 
that  the  appeal  should  be  allowed. 

Appeal  aUawed. 

Solicitor  for  the  appellants,  W,  A.  BUueland. 
Solicitors  for  the  respondents,  B,   W,  Cooper 
and  Sons, 


Tuesday,  April  10, 1900. 

(Before  BiBLEY  and  Dablinq,  JJ.) 

BoBEBTSON  (app.)  V,  Habbis  (resp.).  (a) 

Adulteration — Contract  for  supply  of  TniOc  in 
weekly  quantities-^Warranty  in  contrctet — 
Sufficient  for  each  weekly  purehase^Sale  of 
Food  and  Drugs  Act  1875  {^  &  39  Vict  c.  63), 
s.  25. 

Where  a  toritten  contract  for  the  supply  of  mUk^  to 
he  delivered  in  certain  quanHties  from  time  to 
time,  contains  a  warranty  that  the  milk  is  to 
he  of  a  certain  qwUity,  there  must  he  some  evi- 
dence in  writing  accompanying  any  specific  sale 
to  show  thai  the  warrantfu  in  the  orufinal  eon* 
tract  extends  to  and  indudes  that  particular 
sale. 

Harris  v.  May  (12  Q.  B.  Div.  97) ;  Laidlaw  v. 
Wilson  (1894)  1  Q.  B.  74)  c(msidered. 

Casb  stated  by  the  stipendiary  magistrate  for 
the  city  of  Shemeld. 

An  information  charged  that  the  respondent 
William  Harris,  on  the  15th  Dec.  1899,  unlaw- 
fully did  sell  by  his  servant,  to  an  inspector 
of  nuisances  for  the  city,  to  his  prejucuoe  a 
certain  article  of  food  which  was  not  of  the 
nature,  substance,  and  quality  of  the  article — 
namely,  one  pint  of  new  milk  —  demanded  by 
tke  purchaser,  such  article  of  food  containing 
milk  ninety  parts,  added  water  ten  parte,  con- 
trary to  sect.  6  of  the  Sale  of  Food  and  Drags 
Act  1875. 

The  following  written  agreement  was  proved : 

eOth  Jan.  1899.— HaU  Farm,  Doffield.— I,  Sarah 
Sheldon,  of  the  above  address,  agree  to  aell  to  William 
Harris,  of  682,  AtteroUffe-road,  Sheffield,  one  thoomnd 
gallons  of  milk  weekly  in  snoh  qnantitiee  as  arranged, 
the  milk  to  be  pare  new  milk  delivered  at  Atteroliife* 
Maaboro',  and  Swinton  atationa  on  the  Midland  Railway, 
carriage  paid,  at  7^d.  per  imperial  gallon  from  the 
2l8t  of  January  to  the  Slat  of  March  1899  both  ineln- 
aive,  7id.  per  imperial  gallon  from  the  lat  of  April  1899 
to  the  30 th  of  September  1899  both  indoaive,  and  7i<i. 
per  imperial  gallon  from  the  lat  of  October  1899  to  the 
20th  of  January  1900  both  induaive. — (Signed)  Sarilh 
Shbldon. — Stamp  6d. 

The  defendant  was  acquitted. 

The  question  for  the  opinion  of  the  oourt  was 
whether,  in  the  written  agreement  dated  the 
20th  Jan.  1899,  there  was  or  was  not  a  written 
warranty  within  the  meaning;  of  sect.  25  of  the 

(a)  Beported  by  W.  W.  Orb.  Esq.,  Barritter-«t-L»w 
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Sale  of  Food  and  Drags  Act  1875  that  the  milk 
Bhoold  be  new  milk. 

Sect  25  of  the  Sale  of  Food  and  Drugs  Act  1875 
(38  Jk;  39  Yict.  c.  63)  provides  : 

If  the  defendant  m  any  proeeeiition  under  tbia  Aot 
|KOve  to  the  aatisf action  of  the  jnetioea  or  oonrt  that  he 
had  puzobaeed  the  artiole  in  qoeetiom  aa  the  same  in 
nature,  snbtftaooe,  and  quality  as  that  demanded  of  him 
by  the  proaeoator,  and  with  a  wnttem  wamaaty  to  that 
effect,  that  he  had  no  reiMon  to  believe  at  the  time  when 
he  eold  it  that  the  artiole  was  otherwise,  and  that  he 
sold  it  in  the  name  state  as  when  he  piircha*>ed  it,  he 
diall  be  disoharged  from  the  proaeontion,  but  shall  be 
liable  to  pay  the  costs  incurred  by  the  prosecutor,  uuImb 
he  shall  have  given  due  notice  to  him  that  he  will  rely  on 
the  above  defence. 

Reffinald  Brawn,  Q.C.  for  the  appellaat. — The 
question  is  whether  the  one  origliuu  contract  of 
wanranty  was  safficient  to  cover  each  particular 
delivery  of  the  milk.  We  submit  that  in  this 
OMe  it  wus  n<yt  su£Scient.  There  must  be  some 
evidence  in  writing  acoompanyinff  the  delivery  in 

Question,  identifying  or  earmarkmg  the  delivery, 
'o  bring  the  case  within  the  protection  of  sect.  & 
there  must  be  with  each  particular   delivery  a 
written  warranty,  or  sometning  in  writing,  such 
as  an  invoice  or  a  label,  to  identify  that  particular 
deliveiT  as  cominff  under  the  warranty.    In  Booh 
V.  HopUy  (38  L.  T.  Bep.  649;  3  Ex.  Div.  209)  an 
invoice  oontainine  a    mere    description  of   the 
article  sold  was  h^d  not  to  be  a  written  warranty 
within  sect.  25.    Kelly,  C.B.  there  said  that  as 
the    invoice   contained    nothing    more  than    a 
description  it  could  not  be  deemed  a  warranty; 
and  Pollock,  B.  said:  "In   mj  opinion  what  is 
required  by  the  statute  is  a  writing  expressing  on 
the  face  of  it  that  it  is  a  warranty."    In  Harru 
V.  May  {vbi  sup.)  a  written   contract   similar 
to  the  present,  whereby  F.   agreed  to  sell  to 
the  appellant  eighty-six   gallons  of    good  and 
pure  nulk  a  day  for  six  months,  was  held  not  to 
oonatitute  a  written  warranto  in  respect  of  a 
specific  delivery  of  milk  sold  Dy  the  appellant  on 
a  subsequent  aay.    [Dabling,  J. — The  contract 
here  is  a  contract  for  a  future  sale  of  milk  to  be 
pure,  which  is  somewhat  different  from  a  warranty 
as  to  an  existing  thing.l    There  is  not  a  decided 
case  of  a  warranty  under  this  section  in  which 
there  has  not  been  a  written  warranty,  or  an 
invoice  or  label  referring  to  the  written  warranty. 
In  FarmetB    and    Cleveland    Dairies    Company 
Limited  v.  Stevenean  (63  L.  T.  Bep.  776),  it  was 
held  that  the  contract  and  the   label  together 
formed  a  written  warranty,  but  the  label  bore  the 
words  "  warranted  genuine  new  milk,  &c. " ;  and 
the  effect  of  Hoichin   v.  Hindmarsh  (65  L.   T. 
Bep.  1^ ;  (1891)  2  Q.  B.  181),  is  that  there  must 
be  a  written  warranty  with  each  parcel  delivered. 
So,    in    Elder  v.    SmUhson   (67    J.  P.   809),    a 
label  with  the  words  "  warranted  pure "  printed 
thereon  was  held  not  to  be  of  itself  sufficient; 
but  in  Laidlaw  v.   WHeon  {ubi  sicp.),  in  which 
Harris  v.  May  (ubi  sup.)  was  distinguished,  the 
original  contract  and  the  invoice  of  a  particular 
parcel  were  held    to    form  a  sufficient  written 
warranty  of  that  parcel.    There  there  was  an 
invoice  with  each  parcel  identifying  that  parcel 
with  the  contract,  as  there  was  in  Lindsay  v.  Book 
m  L.  J.  231,  M.  G.) ;   but  if  the  invoice  or  label 
in  not  connected  with    an  original   contract  of 
warranty,  then  neither  the  invoice  nor  label,  even 


though  they  contain  the  words  ''wanranted 
genuine  and  pure,"  can  of  themselves  constitute  a 
written  warranty  within  sect.  25 : 

loms  V.  Van  Tromp,  72  L.  T.  Bep.  499  ; 
Hawkins  v.  WHUams,  59  J.  P.  533. 

Upon  these  authorities,  and  especially  upon 
Harris  v.  May  {ubi  swp.),  and  upon  the  words  of 
sect.  25  it  is  clear  that  there  must  be  some 
written  document  amounting  to  a  warranty 
pabsing  at  the  time  of  each  delivery,  or  some 
words  to  the  like  effect  stamped  on  the  article  or 
the  vessel  containing  the  article  which  is  being 
sold.  A  statute  which  was  passed  for  the  |protec- 
tion  of  the  public  should  be  construed  m  this 
sense,  otherwise  it  would  open  the  door  to  con- 
siderable adulteration  of  articles. 

Frankau  for  the  respondent.  —  The  question 
put  by  the  magistrate  was  whether,  by  virtue  of 
the  written  agreement  of  the  20th  Jan.  1899» 
there  was  or  was  not  a  written  warranty  within 
sect  25.    The  case  has  been  argued  for  the  appel* 
lant  as  if  the  only  question  were  whether  there 
was  any  evidence  to  connect  the  written  warranty 
with  the  delivery.    That  point  is  not  open,  as  the 
mi^strate  mast  be  taken  to  have  held  that  the 
deliveiy  was  under  the  contract.     It  must  be 
admitted  that  the  document  of  the  20th  Jan.  did 
contain  a  written  warranty,  and  that  really  coni 
dudes  the  point  for  decision.    In  the  firet  place, 
this    document  was  a   warranty.    Warranty    is 
defined  in  Beniamin  on  Sale  (p.  607),  as  a  "  col- 
lateral undertaking,  forming  part  of  the  contract 
by  the  agreement  of  the  parties  express  or  im- 
plied."   The  words  in  this  contract  "  to  be  pure 
new  milk"  are  an  undertaking,  and  a  written 
undertaking,  satisfying  the  statute.    By  reason  of 
the  form  of  the  words  in  this  case  it  is  easily 
distinguishable  from  Harris  v.  May  {vhi  sup,). 
The  words  there  were  a  mere  sale  by  descriptioii 
and  would  perhaps  imply  a  warranty,  but  not  a 
written  warranty  as  the  section  requires ;  so  that 
in  Harris  v.  May  {uM  sup,)  there  was  no  written 
warranty,    although   there   may   have  been   an 
implied     warranty.     Sect.    25    does    not     say 
"  delivered  "  with  a  written  warranty,  but  "  pur- 
chased" with  a  written  warranty;  and  in  the 
present  case  the  milk  was   purohased   with    a 
written  warranty.     **  Purehased  with  a  written 
warranty  "  merely  means  that  the  contract  which 
ultimately  leads  to  the  delivery  must  itself  con- 
tain the  warranty;  it  does  not  mean  that  the 
warranty  is  to  go  along  with  the  delivery,  and  all 
the  cases  show  that  it  is  the  contract  which  is  to 
be  looked  at  and  nothing  else.    In  Laidlaw  v. 
Wilson  {ubi  sup,),  Charles,  J.  says :   "  But  the 
invoice    was    no  part   of  the  contract,  and   it 
is  in  the  contract,  and  in  the  contract  alone, 
that   the   warranty  which  the   statute  requires 
must    be    sought.      The    same    principle    was 
laid    down   in   Farmers   and   Cleveland  Dairies 
Company  v.  Stevenson  {ubi  sup.),  showing  that 
there    must    be    an    express  written  warranty 
in    the   writing   itself,  tlio'ugh  there  need    not 
be  the  word  "warranty"  if  there  be  something 
amounting  to  it;   and  in  loms  v.  Van  Tramp 
{ubi  sup.)  Cave,  J.  said  that  the  viagistrates  were 
perfectly  right  in  not  looking  at  the  invoice,  in 
other  words,  that  they  were  to  look  at  the  con- 
tract itself.    There  was  no  need  for  the  warranty 
to  go  with  each  article ;  if  it  were  othetwise, 
it  would  not  be  possible  to  carry  on  business; 
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mad  there  was  no  need  to  haTe  tlie  word 
•*  warranty  " : 

Laidlaw  t.  WiUon  (vbi  mp.)  ; 
lorm  Y.  Van  T\wnp  (ubi  aup.). 

The  magistrate  was  satisfied  that  the  deUvery  was 
under  the  contract,  and  it  was  a  question  of  fact 
for  him  whether  the  two  things  were  sufficiently 
connected. 

BiDLBT,  J. — I  think  that  our  judgment  should 
be  for  the  appellant.  The  question  is  whether 
there  was  put  forward  on  behalf  of  the  defendant, 
WilUam  Harris,  a  written  warranty  sufficient  to 
satisfy  the  25th  section  of  the  Sale  of  Food  and 
Drugs  Act  1875.  He  has  satisfied  the  statute  in 
this  respect,  that  it  is  found  as  a  fact  that  he  had 
no  reason  to  believe  at  the  time  when  he  sold  the 
milk  that  the  article  was  otherwise  than  as 
represented,  but  the  question  is  whether  he  has 
jshown  that  he  purchased  it  with  a  written 
warranty  to  the  effect  that  it  was  the  same  in 
a^tara,  substance  and  quality  as  that  demanded 
of  him  by  ihe  prosecutor.  I  do  not  think  that  he 
has  shown  it.  He  has  satisfied  the  provision  in 
the  section  to  some  extent — that  is  to  say,  he  has 
produced  a  written  agreement  under  which  he 
agreed  to  buy  1000  gallons  of  milk  to  be  sold  in 
certain  quantities,  the  milk  to  be  i>ure  new  milk 
delivered  over  a  certain  period  of  time.  That  is 
a  written  warranty.  I  adopt  for  that  purpose  the 
reasoning  of  Charles,  J.  in  Laidlato  v.  IFuson  (u6t 
9up,)f  where  he  says :  "  To  my  mind  it  is  enough 
if  tiie  language  of  the  document  imports  a 
warranty,  and  shows  an  intention  on  the  part  of 
the  vendor  to  warrant."  The  word  "  warrant "  is 
not  in  this  agreement  for  the  supply  of  the  milk ; 
but  the  document  does  contain  Liui^uage  which 
imports  a  warranty  and  shows  an  int^tion  on 
the  part  of  the  vendor  to  warrant.  So  far  the 
defendant  is  right.  There  is  a  written  document 
containing  a  warranty  to  that  effect.  But  the 
statute  does  not  say  merely  that ;  it  says  that  the 
defendant  must  snow  that  he  purchased  the 
article  with  a  written  warranty  to  that  effect ; 
and  after  the  decisions  which  have  been  given  on 
this  question— after  Harris  v.  May  {wi  sup.), 
supported  as  it  is,  although  distingpiished,  by 
LatoUaw  v.  Wilson  {ubi  sup.) — it  appears  to  me 
that  it  is  not  sufficient  merely  to  show  that  a 
ffeneral  agreement  like  the  one  now  in  question 
nas  been  arrived  at,  unless  it  can  be  shown  further 
that  the  particular  article  in  question  has  been 
bought  with  it.  For  that  purpose  it  is  necessary 
to  produce  some  further  evidence.  There  was  no 
such  evidence  in  this  case  as  there  was  in  Harris 
v.  May  {ubi  sup.),  which  otherwise  was  very  like 
this  case ;  for  the  agreement  there  did  not  con- 
tain the  words  "  the  milk  to  be  pure  new  milk," 
which  are  the  words  in  this  case,  but  simply  the 
description — that  is  to  say, "  pure  milk  " — "  eighty- 
six  gallons  of  good  and  pure  milk."  Although 
those  words  which  are  present  in  this  case 
were  not  present  in  the  case  of  Harris  v. 
May  {ubi  sup.),  I  think  it  is  clear  that  the 
court  in  that  case  found  that  the  words  in 
the  contract  itself  did  amount  to  a  warranty. 
Lord  Cloleridffe,  C.J.  there  says :  "  It  is  true  that 
an  action  for  breach  of  warranty  could  be  brought 
upon  that  contract."  That  means  that  it  was  a 
warranty,  and  the  observations  made  upon  those 
words  by  Charles  J.  in  the  subsequent  case  of 
Laidlavo  v.  Wilson  {ubi  sup.)  show  clearly  what  he 


understood  was  intended  by  the  court  in  JTorru 
V.  May  {ubi  swp.).  Charles,  J.  speaking  of  HaniM 
V.  May  {ubi  9up.),  says  (1894)  1  Q.  B.  at  p.  78 : 
"  There,  no  doubt,  Liord  Oolerid^,  at  the  com- 
mencement of  his  judgment,  said  that,  in  hid 
opinion,  the  contract  rmied  on  by  the  defendant 
was  not  a  written  warranty  within  the  meaning  of 
the  Act.  But,  on  looking  on  his  judgment  as  a 
whole,  I  think  that  what  he  really  meant  was 
that  it  was  not  such  a  warranty  as  would  cover 
the  specific  delivery  of  milk  on  the  12th  April,  in 
the  absence  of  some  written  evidence  that  thai 
specific  delivery  was  made  under  the  contract,** 
That  is  to  say,  that  there  may  be  a  warranty 
under  the  general  agreement  to  deliver  the  milk, 
but  there  must  be  something  more.  It  must  be 
shown  that  the  purchase  of  uiis  particular  article 
was  made  with  that  warranty.  There  ought  to  be 
sometbing  in  writing  to  show  that  the  warranty 
which  is  contained  in  the  g^eral  agreement  u 
extended  to  and  includes  this  specific  article.  I 
can  imagine,  if  this  point  haa  been  free  from 
decisions,  that  that  was  well  capable  of  argument, 
but  it  is  certainly  too  late  for  us,  even  if  we  felt 
any  doubt  in  the  matter,  to  say  the  contrary  to 
this;  and  therefore  in  a  case  like  the  present 
there  must  be  some  evidence  to  show  that  that 
particular  article  has  been  bought  with  that 
warranty.  In  the  case  of  LaidHaw  v.  Wilson  {%M 
swp.),  which  is  a  fair  instance  of  this  particular 
suDJeot,  there  was  some  written  evidence  to  show 
that  the  specific  delivery  was  made  under  the 
contract,  tnus  connecting  the  written  warranty 
with  the  article  which  was  the  subject  of  the  pur- 
chase. It  is  quite  true  that  it  was  more  easily 
done  in  that  case  because  there  was  not  the  diffi- 
culty that  arises  as  to  the  date,  as  in  the  present 
case.  The  purchase  was  made  and  the  sale  was 
completed  at  or  about  the  same  time ;  but  if  there 
had  been  something  in  this  case  to  show  that  the 
written  warran^  contained  in  the  general  agree- 
ment for  the  delivery  of  the  oiilk,  extended  to 
and  related  to  the  article  in  question,  that  is  to 
say,  the  daily  delivery  or  supply  of  the  milk,  then 
there  would  have  been  enough  to  satisfy  the 
statute.  In  the  absence  of  that  evidence  it  appears 
to  me  that  the  magistrate  came  to  the  wrong  con- 
clusion when  he  said  that  the  defendant  who  was 
charged  with  the  offence  under  this  statute  had 
brought  himself  under  the  provisions  of  sect.  25. 
For  these  reasons  I  think  that  the  conoluaian 
arrived  at  was  not  a  correct  one,  and  that  the  case 
should  be  sent  back  with  a  direction  that  the  defen- 
dant ought  to  be  convicted. 

Dabling,  J. — ^This  case  raises  questions  of 
some  difficulty,  and,  speaking  for  myself,  I  do 
not  thiok  that  all  the  cases  can  be  entirely  recon- 
ciled. In  fact,  I  find  it  difficult  to  come  to  the 
conclusion  that  there  is  not  a  difference  of  opinion 
between  the  judges  who  decided  Laidlaw  y. 
Wilson  (tt6i  9up  )  and  the  judges  who  decided  the 
case  of  Harris  v.  May  {ubi  sup,).  What  happened 
in  the  present  case  was  this.  A  retailer  sold 
milk  which  was  not  pure  milk,  and  he  was  sum- 
moned for  that.  Then  he  sought  to  show  that 
he  was  excused — and  the  magistrate  held  that  he 
was — by  virtue  of  sect.  25  of  tne  Sale  of  Food  and 
Drugs  Act  1875.  [His  Lordship  read  the  section.] 
In  this  case  what  the  defendant  had  done  was 
that  long  before  the  time  in  question  he  had 
entered  into  a  contract  for  the  supply  of  milk. 
He  was  supplied  with  this  milk  in  small  quantities^ 
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but  be  had  entered  into  a  oontraofc  for  the  supply 
of  milk  for  a  oonaiderable  period,  and  the  contiuot 
was  this:  **I,  Sarah  Sheldon,  ag^ree  to  sell  to 
William  Harris  1000  g^ons  of  milk  weekly  in 
SQcb  quantities  ad  arrang^,  the  milk  to  be 
pure  new  milk,  delirered,"  &c.  He  had  entered 
into  a  contract  to  buy  in  future  1000  gallons 
of  milk  to  be  delivered  weekly,  the  milk 
to  be  pure.  That  is  the  same  as  u  the  person 
oontraoting  to  supply  the  milk  had  said  "the 
milk  is  to  be  pure  new  milk,"  but  there  is 
no  statement  that  it  is  pare  milk;  it  doee  not 
exist  at  the  time.  To  my  mind  this  statute,  as 
Lord  Coleridge  has  said,  has  to  be  construed 
strictly,  especially  as  it  relates  to  the  food  of  the 
people,  and  I  have  verjr  great  doubt,  although  it 
IS  said  for  the  first  time,  as  to  whether  such  a 
contract  which  says  what  is  to  be  the  state  of 
thingjB  in  future,  can  be  called  a  warranty  at  all — 
a  written  warranty  within  this  sect.  25  of  the 
Sale  of  Food  and  DrugM  Act  1875.  I  have  g^reat 
doubt  about  that,  and  when  that  question  is 
distinctly  raised  in  some  future  case  I  think  it 
will  be  interesting  to  hare  it  decided.  It  might 
haTe  been  raised  in  Harris  v.  May  {tibi  aim.),  but 
there  counsel  on  one  side  only  was  called  upon, 
and  the  question  was  not  raised.  Blackstone  in 
his  Commentaries  (3rd  vol.,  p.  180,  20th  edit.) 
says:  "Also  if  he  that  selleth  any  thing  doth 
upon  the  sale  warrant  it  to  be  good,  the  law 
annexes  a  tacit  contract  to  this  warranty  that  if 
it  be  not  so  he  shall  make  compensation  to  the 
buyer ;  else  it  is  an  injury  to  good  faith,  for  which 
an  action  on  the  case  will  lie  to  recover  damages. 
The  warranty  must  be  upon  the  sale ;  for  if  it  be 
made  after,  and  not  at  the  time  of  the  sale,  it  is  a 
void  warranty ;  for  it  is  then  made  without  any 
consideration ;  neither  does  the  buyer  then  teke 
the  goods  upon  the  credit  of  the  vendor.  Also 
the  warranty  can  only  reach  to  things  in  being 
at  the  time  of  the  warranty  made,  and  not  to 
things  in  futuro ;  as,  that  a  horse  is  sound  at  the 
buying  oi  him,  not  that  he  will  be  sound  two 
years  hence."  I  know  it  has  been  said  by  Lord 
Mansfield  in  a  later  case  in  which  that  same  passage 
was  cited  to  him,  namely,  the  case  of  Eden  v. 
Parkinson  (2  Doug.  732) :  "  Many  pointe  have  been 
gone  into  on  both  sides  which  are  not  necessary  for 
the  decision  of  this  case.  For  instance,  there  is 
no  doubt  but  you  may  warrant  a  future  event." 
It  is  perfectly  clear,  from  Lord  Mansfield's  own 
statement  in  that  case,  that  it  was  not  neces- 
sary for  the  decision  of  the  case  that  the  point 
should  be  considered,  and  his  own  observation 
upon  the  point  therefore  is  only  an  obiter  dictum; 
but,  at  all  evente,  take  it  to  be  g^d  law  that 
you  may  warrant  a  future  event,  and  take  it  that 
you  may  so  warrant  a  future  event,  yet  I  do  not 
think  it  is  at  all  clear  that  this  statute,  which 
Lord  Coleridge,  C.J.  has  said  in  Harris  v.  May 
{ubi  sup)  is  to  be  construed  strictly  for  the  benefit 
of  the  health  of  the  people,  did  not  mean  a 
warranty  in  the  strict  sense  in  which  warranty 
of  goods  was  used  by  Blackstone,  a  warranty 
that  a  thing  in  being  was  of  a  certain  quality. 
I  do  not  affect  to  decide  that  it  is  so ;  I  only  say 
that  it  seems  to  me  there  is  the  gravest  reason 
to  suppose  that  that  is  what  the  statute  means ; 
and  if  it  were  necessary  to  decide  it,  I  might 
very  possibly  decide  it  in  that  sense.  Before  I 
leave  this  point  I  should  like  to  call  attention  to 
one  other  case  the  case  of  Beattie  v.  Lord  Ebury 


(27  L.  T.  Rep.  398,  at  p.  402 ;  L.  Rep.  7  Ch.  777, 
at  p.  804),  where  Mellish,  L.J.  says  that  "  there  is 
a  dear  difference  between  a  misrepresentetion  in 
point  of  fact — a  representation  that  something 
eziste  at  that  moment  which  does  not  exist — and 
a  representation  that  something  will  be  done  in 
the  future.  Of  course,  a  representation  that 
something  will  be  done  in  the  future  cannot  either 
be  true  or  false  at  the  moment  it  is  made ;  and, 
although  you  may  call  it  a  representation,  if  it  is 
anything  it  is  a  contract  or  promise."  Here,  as 
Mellish,  L.J.  says,  one  may  call  this  contract  that 
the  milk  shall  be  pure  a  representation  in  one 
sense ;  one  may,  if  he  pleases,  call  it  a  warranty, 
and  if  one  likes  to  rely  on  what  Lord  Mansfield 
saj^s  that  a  warranty  majr  be  of  a  f  ature  event  and 
still  be  a  warranty,  he  is  justified ;  but,  as  Mellish, 
L.J.  says,  although  one  may  call  it  a  representa- 
tion, yet  if  it  is  anything  it  is  a  contract  or 
promise.  I  should  myself  have  g^reat  hesitation 
in  holding,  if  it  were  absolutely  necessary  to  the 
decision  of  this  case,  that  this  contract  dealing 
with  what  shaU  be  the  case  in  the  future  witn 
regard  to  milk  not  in  existence  at  the  time  the 
contract  was  made  was  a  warranty  at  all  within 
the  meaning  of  sect.  25  of  the  Sale  of  Food  and 
Drugs  Act  1875.  It  is  not,  however,  necessary  to 
give  any  definite  opinion  upon  the  point.  It 
would  be  merely  an  obiter  dicium.  I  might  decide 
the  case  on  that  ground  and  on  that  grround  alone, 
but  it  is  not  necessary  to  do  so,  as  1  agree  with 
the  judgment  given  that  this  decision  must  be 
reverseaon  other  grounds. 

Appeal  allowed.     Case  remitted  to  the  ma^' 
irate. 

Solicitors  for  the  appellant,  lUehard  Smith  and 
Sons,  for  Sayer,  Shemeld. 

Solicitors  for  the  respondents,  Oeare  and  Pease^ 
for  Robert  Fairbwmt  Sneffield. 


Saturday,  May  5,  1900. 

(Before  Lord  Russbll,  C.J.,  Wright  and 

Dablino,  JJ.) 

Saoab  (app.)  V.  Clabb  (resp.).  (a) 

Registration  of  voters — Divieion  of  district  or 
borough  into  wards — Notice  of  objection—^ 
Omission  of  notice  to  spedfu  ward  of  person 
objected  to — Registration  Order  1895,  sched.  2, 
form  L 

A  notice  of  objection  to  the  overseers  objecting  to 
the  name  of  a  person  being  retained  on  the  ocou- 
piers*  list  of  voters  of  a  Parliamentary  division 
and  borough  in  which  the  lists  are  made  out  in 
divisions  and  also  in  wards,  need  not  specify  the 
ward  on  the  list  of  voters  whereof  the  name  of  the 
person  objected  to  appears,  in  addition  to 
specifying  the  division  in  which  such  name 
appears. 

Casb    stated  by  the  revising  barrister  for  the 
Blackpool  division  of  the  county  of  Lancaster. 

It  was  proved  before  the  revising  barrister  that 
Elijah  Sagar,  of  29,  Albert-road,  Blackpool,  had 
duly  caused  to  be  delivered  to  the  overseers  of 
the  parish  (or  township)  of  Blackpool  a  notice  of 
objection  to  the  name  of  Robert  Fielding, 
of  103,   Adelaide-street,  being  retained  on  divi- 

(a)  Reported  by  W.  W.  Oek,  Esq.,  Barri8ter-at-La«r. 
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sion  1  of  the  Occupiers  List  of  Electors  of 
such  parish  (or  township)  as  a  Parliamentary 
elector  of  the  Blackpool  Parliamentary  diyision 
of  the  oonnty  of  Lancaster  (Blackpool  pollinff 
district)  and  as  a  bargees  of  the  borongh  (S 
Blackpool. 

Such  notice  of  objection  was  in  the  following 
form: 

Notice  of  objeotion  to  be  given  to  overseera  in  reepeot 
of  the  ooonpation  franchise. — Parliamentary  and  Mnni- 
oipal  (diyieion  1). — To  the  oyereeere  of  the  pariah  or 
township  of  Blackpool. — *'  I  hereby  give  }on  notice  that 
I  object  to  the  nam««  of  Bobert  Fielding,  of  103, 
Adelaide- street  being  retained  on  division  1  of  the  Occu- 
piers List  of  Electors  for  your  parlith  (or  township)  as  a 
Parliamentary  elector  for  the  Blackpool  Parliamentary 
division  of  the  connty  of  Lancaster  (Blackpool  polling 
district)  and  as  a  borgess  of  the  boroogh  of  Blackpool. — 
Dated  this  16th  day  of  Oct  1899.— Signed  Elijah  Sagar. 
— Place  of  abode:  24,  Aibert-road,  Blackpool,  on 
division  1  of  the  Occupiers  List  of  Parliamentary 
electors  for  the  parish  (or  township)  of  Blackpool,  in 
the  Blackpool  division  of  the  county  of  Lancaster 
(Blackpool  poUing  district),  and  also  upon  the  burgess 
list  for  the  borough  of  Blackpool  (Brunswick  Ward).  * 

The  notice  of  objection  to  the  person  objected 
to— namely,  BobeHi  Fielding^ — in  describing  the 
occupiers  list  did  state  the  name  of  the  wara  on 
whicn  his  name  appeared — ^namely,  "  Bank  Hey 
Ward,"  in  addition  to  the  words  *'  Division  1." 

The  borough  of  Blackpool  is  conterminous  with 
the  parish  or  township  of  Blackpool.  Such 
borough  is  divided  into  six  wards,  of  wnich  "  Bank 
Hey  W  ard  "  is  one. 

The  lists  of  voters  are  made  out  and  published 
by  the  overseers  of  the  parish  or  township  of 
Blackpool  for  Parliamentary  purposes  in  the 
diyisions  prescribed  by  sect.  15  of  the  statute 
41  &  42  Yict.  c.  26  (the  Parliamentary  and  Muni- 
cipal Besistration  Act  1878),  and  also  in  wards 
as  preecnbed  by  sub- sect.  8  of  the  same  section, 
and  also  by  the  Registration  Order  1895  (Occupa- 
tion Electors)  clauses  15  and  22. 

The  list  of  electors  of  each  of  such  six  wards 
consisted  of  three  divisions. 

The  name  of  Robert  Fielding  was  on  the  list  of 
voters  for  the  year  1899,  occupiers  list,  division  1, 
in  respect  of  his  qualification  of  dwelling-house, 
103,  Adelaide- street.  Bunk  Hey  Ward.  There  is 
only  one  Adelaide-street  in  the  borough. 

On  behalf  of  the  voter  objected  to  (Robert 
Fielding)  it  was  argued  before  the  revising 
barrister  that  the  form  of  notice  to  the  overseers 
was  insufficient,  inasmuch  as  it  did  not  state  the 
name  of  the  ward — namely.  Bank  Hey  Ward — on 
the  list  of  voters  whereof  the  name  of  Robert 
Fielding,  the  person  objected  to,  appeared. 

On  l^half  of  the  objector  it  was  argued  that 
the  notice  to  the  overseers  was  sufficient,  as  it 
complied  with  the  form  of  notice  of  objection  to 
overseers  (Registration  Order  1895,  Form  No.  I., 
sched.  2,  Occupation  Electors  of  Counties),  and 
form  of  notice  of  objection  to  overseers  (Form 
No.  I.,  sched.  3,  Borough),  and  that  the  address 
of  Robert  Fielding  being  stated  in  such  notice, 
in  addition  to  division  1  of  the  occupiers  list,  it 
sufficiently  identified  the  voter  objected  to. 

The  revising  barrister  was  asked  on  behalf  of 
the  objector  to  amend  the  form  of  notice  in  ques- 
tion, under  41  and  42  Yict.  c.  26,  s.  28,  sub-s.  2,  by 
adding  the  name  of  the  ward,  but  he  declined  to 
amend. 


On  the  authority  of  BarUm  y.  AMhUy  (2  0.  B.4) 
he  held  that  publication  by  the  overseers  of  the 
name  of  the  pftrson  so  objected  to  by  Sagar  in  the 
proper  ward  list  was  no  waiver  of  the  groond  ol 
objection  that  the  name  of  the  ward  should  have 
been  inserted  in  the  notice  of  objeotion  to  the 
overseers,  and  that  the  decision  in  that  case 
required  that  where  there  are  more  than  one  list 
of  voters  the  notice  of  objeotion  to  ovoiseois 
should  specify  the  list  to  which  the  objectiQa 
refers;  and  beinff  of  opinion  that  the  list  of 
voters  for  each  ox  the  six  wards  was  a  separate 
list  having  three  divisions  in  it,  and  having  sepa- 
rate progressive  numbers  limited  to  such  waira, 
and  containing  only  the  streets  and  qualificationB 
in  such  waro,  and  that  the  statement  of  the 
divisions  was  not  of  itself  sufficient,  there  beinff 
six  division  1  lists  in  the  whole  occupiers  list  <n 
Blackpool  as  prepared  by  the  overseers,  the 
revising  barrister  decided  that  tiie  notice  of 
-objection  to  the  overseers  ought  to  specify  the 
name  of  the  ward  on  which  the  name  of  the  voter 
objected  to  appeared,  and  as  the  notice  to  the 
overseers  in  Fielding's  case  did  not  state  the 
name  of  the  ward  be  held  such  notice  to  be  bad,  and 
retained  the  name  of  Robert  Fielding  on  the  list ; 
and  that  although  by  some  additions  labour  the 
overeeers  with  an  imperfect  notice  of  objection  to 
guide  them,  might  come  to  the  same  result  as  if 
they  had  been  served  with  a  notice  in  perfect 
compliance  with  the  form  in  the  schedule,  it  was 
the  intention  of  the  Act  to  save  them  that  trouble. 

Similar  notices  of  objection  were  served  on  the 
same  overseers  to  the  retention  of  the  names  of 
the  persons  set  forth  in  a  schedule  without  statins 
in  any  case  in  such  notices  of  objection  the  wara 
list  on  which  the  names  of  such  voters  so  objected 
to  appeared,  and  certain  of  these  names  were 
affected  by  the  decision  in  this  case. 

If  the  court  should  be  of  opinion  that  the  notice 
to  the  overseers  in  the  case  of  Robert  Fielding 
was  sufficient,  then  the  decision  of  the  court  is  to 
apply  to  the  names  of  the  other  voters  set  forth 
in  the  second  schedule  to  the  case  Otherwise,  if 
the  decision  of  the  revising  barrister  be  uphcdd, 
and  such  notices  are  held  to  be  bad,  then  the 
names  are  to  be  retained  on  the  respective  registers 
of  voters  on  which  they  were. 

H.  Tindal  Atkinson  for  the  appellant — ^The 
question  is  whether  the  revit^ing  oarrister  was 
right  in  holding  that  the  notice  of  objection  to 
the  overseers  ought  to  have  specified  the  name  ci 
the  ward  on  which  the  name  of  the  voter  objected 
to  appeared,  and  was  a  bad  notice  in  oonsequenoe 
of  the  omission  so  to  specify  the  ward.  The  notice 
follows  precisely  the  forms  in  respect  of  occupa- 
tion electors  in  the  Refinstration  Order  1895— 
namely,  form  I.,  sched.  2,  (Rogers,  p.  663),  and 
with  regard  to  boroughs,  form  L,  schea.  3  (Rogers, 
p.  699).  The  notice  was  therefore  a  good  notioe, 
although  it  did  not  state  the  ward.  The  o▼e^ 
seers  got  the  notice,  and  they  understood  what 
was  meant  by  it.  [Lord  Russbll,  C.J. — If  the 
notice  was  a  bad  notice,  it  ought  to  have  been 
within  the  power  of  amendment,  and  ought  to 
have  been  amended,  but  I  do  not  think  it  was  a 
bad  notice.]  The  case  of  Mortloch  v.  Farter  (41 
L.  T.  Rep.  470 ;  5  0.  P.  Div.  73)  clearly  shows 
that  it  was  not  necessary  to  specify  the  ward  and 
that  the  notice  was  good.  There  it  was  held  that 
it  was  not  necessary  to  specify  the  particular 
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parochial  list  to  wHch  the  objection  referred. 
All  the  cases  on  the  point  are  in  the  same  direc- 
tion, pie  was  stopped.  The  case  of  ChorlUm  v. 
Oveneen  of  Tange  (26  L.  T.  Bep.  25;  L.  Bep.  7 
O.  P.  178)  was  also  referred  to.] 

fRie  respondent  did  not  appear. 

Lord  BusBBLL,  O.J.— We  think  that  this  was  a 
case  in  which  if  an  amendment  was  necessary  it 
onght  to  have  been  made ;  but  we  do  not  tmnl: 
that  any  amendment  was  necessary.  This  notice 
sets  out  and  follows  verbatim  ei  Uteratim  the 
form  given  in  the  Registration  Order  1^5,  with 
the  exoe|>tion  of  the  name  of  Blackpool  filled  in. 
The  notice  was  therefore  a  good  notice  of  objec- 
tion to  the  overseers. 

WRiaHT  and  Darling,  JJ.  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Boufer^  CotUm,  and 
JBo¥9er,  for  Dean  and  WaUThouee^  Blackpool. 


S^ix^xmz  Cmirt  of  |ttJrifatart^ 


COURT    OF   APPEAL. 


Feb,  22,  23,  26,  27,  and  Marek  20, 1900. 

(Before  Lindlbt,  MJEt.,  Bigby  and 
Williams,  L.JJ.) 

Ybstrt  op  St.  Mart,  Islington  v.  Hornsbt 
Urban  District  Ooitncil.  (a) 

APPEAL  PROM  THE  CHANOSRT  DITISION. 

Local  government — Metropolitan  main  drainage 
^PerBone  outeide  metropolitan  area — Power  to 
allow  uee  of  sewer — Publie  body — (Jltra  vires 
agreement — Eetoppel — Laches  avM  acquiescence 
— Metropolie  Management  Act  1855  (18  A  19 
Vict  c.  120),  M.  135,  138,  140,  2&(^Metrofolis 
Management  Amendment  Act  1862  (25  &  26 
Vid.  c,  102),  f.  61— Pttbltc  HeaUh  Act  1875 
(38  <l^  39  Vict.  c.  55),  m.  13,  22,  28. 

Local  auUiorities  within  the  metropciitan  a/rea 
h4xoe  no  power  to  contract  to  admix  sewage  from 
outside  the  metropolitan  area  into  iheir  droM^age 
system, 

Beeieion  of  HaU,  V,C,  in  Metropolitan  Board  of 
Works  V.  London  and  North- Western  Bailway 
Company  (42  L.  T.  J^ep. 830;  14  Ch. Div.  521)  on 
ihie  point  approved. 

The  vestry  of  i.,  in  the  cownty  of  London^  broaght 
an  action  againtt  the  urban  district  council  cfM^t 
which  was  outeide  the  county  of  London,  for  an 
injunction  to  restrain  the  defendants  frwn  per' 
mittina  their  drains  and  seujers  to  be  connected 
with  ike  plaintiffs*  sewer.  The  plaintiffs  had 
permitted  the  sewage  from  JT.  to  ptus  down  their 
sewer  for  many  years,  but  there  was  no  formal 
agreement  on  the  subject. 

Held,  that  M  the  plaintiffs  could  legally  do  was  to 
grant  a  revocable  licence  for  the  sewc^e  of  H.  to 
paes  under  their  sewer,  for  they  had  no  power  to 
oind  the  parish  of  Lto  receive  the  sewage  of  H. 
for  ever  or  for  any  definite  time. 

Meld,  also,  that  the  plaintiffs  being  a  public  body 
with  public  duties  to  perform,  were  not  estopped 

(«)  R0port«d  by  W.  C.  Bias,  Esq.,  Banrtater-«l-lAW. 

34ag.  Cas.— Vol.  XIX. 


from  asserting  their  riaht  to  put  an  end  to  a 
nuisance,  although  they  had  permitted  and  a^eed 
to  allow  the  acts  whicn  caused  it,  (u  they  had  no 
power  to  agree  to  permit  su^ih  acts. 

Great  North- West  Central  Bailway  Company  v. 
Charlebois  (79  L.  T.  Bep.  35 ;  (1899)  A.  C.  114) 
foUoujed. 

Held,  also,  having  regard  to  the  fact  that  the  sewers 
were  in  daily  use,  and  thai  a  nuisance  would  be 
caused  if  they  were  closed  immediately,  the  court 
would  now  only  maJce  a  declaration  establishing 
the  plaintiffs'  right  to  relief,  and  would  aUow  the 
defendants  reasonable  tims  to  make  other  arrange^ 
ments  for  draining  their  district,  with  liberty  to 
the  plaintiffs  at  the  end  of  thcU  time  to  apply  Jor 
an  tnjunctton  to  enforce  their  rights. 

Decision  of  KeJcewich,  J.  (ante,  p.  278;  80  L.  T. 
Bep.  746)  reversed. 

This  was  an  action  to  restrain  the  defendants 
from  permitting  certain  drains  and  sewers  in  their 
district  to  remain  connected  with  the  Stroud 
Green-road  sewer,  which  the  plaintiffs  claimed 
was  in  their  district,  and  from  permittinff  nnT 
drains  and  sewers  thereaf fcer  to  be  connected  witn 
the  Stroud  Green- road  sewer. 

The  case  was  heard  by  Kekewich,  J.  who  dis- 
missed the  action,  and  the  i>laihtiffs  appeal*'d 

The  further  facts  appear  in  the  judgment. 

Dancku>erts,  Q.C.  and  MiekUm,  Q.C.  for  the 
appellants. — ^The  question  to  be  decided  is  whether 
the  defendants  are  entitied  to  discharge  the 
sewage  of  a  nart  of  the  parish  of  Homsey  into  a 
sewer  Testea  in  the  plaintiffs,  which  is  in  the 
parish  of  Islington.  The  sewer  was  made  for  the 
parish  of  Islington  by  the  Tottenham  and  Hamp- 
stead  Junction  Bailway  Company  under  the 
powers  of  their  Act  of  1862  (25  &  26  Tict.  c.  cc.) 
and  is  Tested  in  the  plaintiffs  by  virtue  of  sect.  59 
of  that  Act  and  sect.  68  of  the  Metropolis  Manage- 
ment Act  1855.  Homsey  was  outside  the  metro- 
politan area,  and  had  nothing  to  do  with  this 
sewer.  There  is  a  dispute  as  to  the  boundary 
between  the  two  parishes,  but  it  was  fixed  by  the 
Indosure  Commissioners,  and  the  whole  of  the 
sewer  is  within  the  parish  of  Islington : 

Bern  T.   Inhabitamis   of  8t.    Mary   in    Btiry   St. 
Bdmunds,  4  Barn.  A  Aid.  462. 

By  sect.  80  of  the  Metropolis  Management  Act 
1855  a  yestiy  may  order  contribution  to#ardB 
the  construction  of  sewers  from  the  owners  of 
houses  which  drain  into  them,  and  sect.  59  of  the 
Metropolis  Management  Amendment  Act  1862 
(25  Jk;  26  Yiot  c.  102)  makes  that  provisioti  apply 
as  to  sewers  Tested  in  the  Metropolitan  Board  of 
Works.  Under  sect.  38  of  the  Public  Health  Act 
1875  local  authorities  have  power  to  send  sewage 
into  the  sewers  of  an  adjoininff  district  proTided 
they  obtun  the  consent  of  uie  adjoinme  local 
authority  and  the  Local  (jK>Temment  Board. 
But  that  does  not  apply  in  tiie  case  of  a  district 
adjoining  the  metropohtan  area,  as  no  sewage 
from  outside  the  metropolitan  area  can  be  sent 
into  the  sewers  within  it.  This  is  shown  by  the 
Metropolis  Management  Act  1855,  ss.  135, 138, 
140,  and  250,  and  the  Metropolis  Management 
Amendment  Act  1862,  ss.  32, 45, 58, 61.  Theref ore» 
CTcn  if  there  was  an  express  agreement  by  the 
plaintiffs  to  take  the  Homsey  sewage  it  would  be 
idtra  vires.  The  judgment  of  Hall,  Y.C.  in 
Metropolitan    Board    of    Works    t.   London  and 
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Norih-  Western  BaiZway  Company  (42  L.  T.  Bep. 
8a0;  14  Ch.  Div.  521)  is  to  this  effect.  The 
decision  was  affirmed  on  appeal  (44  L.  T.  Bep. 
270 ;  17  Ch.  Div.  246),  bat  the  court  gave  no 
opinion  on  this  point.  That  decision  is  fflso  sap- 
ported  by  Ayr  Harbour  Truateeg  y.  Otvoald  (8 
App.  Cas.  628,  634)  and  MvUiner  r.  Midland 
Railway  (40  L.  T.  Rep.  121 ;  11  Ch.  Div.  611). 
The  defendants  are  invading  the  plaintiffs'  pro- 
perty and  attempting  to  throw  a  burden  on  tneir 
district  which  they  are  not  entitled  to  throw  on 
it.  They  are  bound  to  provide  for  their  own 
sewage,  and  the  fact  that  they  have  been  sending 
it  into  the  plaintiffs'  sewer  does  not  entitle  them 
to  continue  to  do  so : 

QoldBmid  t.  Tuvhridge  WelU  Improvement  Com^ 

mMBxoners^  14    L.  T.  Bep.  154 ;  L.  Bep.  1  Ch. 

App.  349 ; 
Attorney -Qeneral    v.   London   and  North-Weetem 

BaiUoay  Com/pany,  81  L.  T.  Bep.  649  ;  (1900)  1 

Q.  B.  78. 

The  plaintiffs  are  entitled  to  an  injunction  in 
the  terms  of  that  granted  in  Brown  v.  Mayor, 
Ac,  of  Dunetable  (80  L.  T.  Rep  650 ;  (1899)  2  Ch. 
378). 

Maemorran,  Q.C.  and  F.  Low  for  the  defen- 
dants.— The  leave  to  send  sewage  into  this  sewer 
was  given  to  private  persons  and  not  to  the 
defendants.  The  sewers  were  made  by  private 
persons  and  afterwards  vested  in  the  defendants 
under  sect.  13  of  the  Public  Health  Act  1875. 
The  defendants  did  not  in  fact  connect  the 
Homsey  drains  and  sewers  with  the  plaintiffs' 
sewer.  The  defendants  could  not  compel  the 
owner  of  land  to  make  an  outfall  for  the  sewers 
he  makes  on  his  lands  : 

Reg,  V.  Tynemovith  Rural  District  Council^  75  L.  T. 
Bep.  86 ;  (1896)  2  Q.  B.  219. 

A  householder  has  an  absolute  right  under  sect.  61 
of  the  Public  Health  Act  1875  to  connect  his 
drains  with  a  sewer : 

Ainley  v.  Kirkheaton  Local  Board,  60  L.  J.  734, 

Ch.; 
Brown  ▼.  Mayor,  Jfc,  of  Dv/nstaJtHe  {vbi  «uf>.). 

The  plaintiffs  permitted  these  sewers  to  be  con- 
nected many  years  ago,  and  cannot  now  put  an 
end  to  that  agreement.  Even  if  any  aCTeement 
was  uUra  vires,  the  plaintiffs  cannot  bring  an 
action  founded  on  that.  No  one  is  entitled  to 
the  benefit  of  his  own  illegal  act.  [Williams, 
L.J.  referred  to  BurTcinshaw  v.  Nicolls  (39  L.  T. 
Bnp.  308 ;  3  App.  Cas.  1004)  ]  But  the  trans- 
action was  not  ultra  vires.  The  opinion  expressed 
by  Hall,  Y.O.  in  Metropolitan  Board  of  Works  v. 
London  and  North-Western  Railway  (uhi  sup.) 
was  not  necessary  for  his  decision  and  was  only 
a  dictum.  The  Court  of  Appeal  appeared  to 
thick  that  under  sect.  61  *of  the  Metropolis 
Management  Amendment  Act  1862  the  Metro- 
politan Board  of  Works  could  give  their  consent 
to  the  metropolitan  sewer  receiving  sewage  from 
outside  the  area.  There  is  nothing  in  that  section 
to  prevent  it.  The  assent  of  the  vestry  only  was 
required.  A  public  body  is  presumed  to  use  its 
powers  carefully.  An  injunction  should  not  be 
granted  in  this  case.  In  Attorney -General  v. 
Acton  Local  Board  (47  L.  T.  Bep.  510;  22  Ch. 
Div.  221)  Fry,  J.  refused  to  grant  an  injunction  to 
compel  the  stoppins;  of  existing  drains,  and  only 
restrained  the  cumstruction  of  any  future  drains. 


The  defendants  cannot  stop  up  any  communica- 
tions they  have  sanctioned : 

Attomey-Oeneral  v.  ClerlentoeU  Vestry,  65  L.  T. 

Bep.  812  ;  (1891)  8  Ch.  527 ; 
Brown  v.  Mayor,  ^.,  of  Ihimstahls  (uM  fup.) ; 
Attomsy-QeneroX  ▼.  Dorking  Union,  46  L.  T.  Bep. 

578;  20  Oh.  Div.  595. 

[LiNDLBT,  M.B.  referred  to  Qreat  North-Weil 
Central  Railway  Company  v.  Charlebois  (79  L.  T. 
Hep.  35 ;  (1899)  A.  C.  114).] 

Danckwerts  in  reply  referred  to 

Ashbury  Railway  Carriage  and  Iron  Company  ▼. 

Riche,  33  L.  T.  Bep.  450;  L.  Bep.  7  E.  ft  I.  App. 

653,  672 ; 
Hobbs  V.  Midland  Railway   Company,  46  L.  T. 

Bep.  270 ;  20  Ch.  Dir.  418. 

iLiNDLET,  M.B.  referred  to  Hayward  v.  Lowndes 
4Drew.454).J  Cur.adv.rnUL 

March  20. — ^The  judgment  of  the  court  waa 
delivered  by 

LiNDLET,  M.B. — The  appeal  in  this  case  raises 
two  important  questions — viz.,  whether  the  defen- 
dants are  entitled  to  have  the  sewage  from  part 
of  the  parish  of  Homsey  pass  down  a  sewer  called 
Stroud  Green  sewer,  some  part  of  which,  at  all 
events,  is  in  the  parish  of  Islington,  and  is  vested 
in  the  plaintiffs;  and  secondly,  whether,  if  this 
question  is  decided  against  tne  defendants,  the 
plaintiffs  are  entitled  to  an  injunction  to  prevent 
such  passa^,  seeing  that,  if  it  were  prevented, 
a  very  serious  public  nuisance  would  be  the 
consequence.  Tne  learned  judge  has  dismissed 
the  plaintiffe'  action,  and  they  are  the  appellants. 
The  material  facte  are  as  follows :— Islington 
and  ite  sewers  are  within  the  metropolitan  area. 
Homsey  joins  Islington,  and  Homsey  and  ite 
sewers  are  without  the  metropolitan  area.  One 
part  of  Homsey  slopes  down  towards  Islington ; 
and  the  natural  drainage  of  that  part  of  Homsey 
is  towards  the  two  parishes  along  which  the 
Stroud  Green  sewer  runs.  This  sewer  runs  ulti- 
mately into  the  metropolitan  high  level  sewer. 
There  is  a  dispute  as  to  whether  part  of  this 
Stroud  Green  sewer  is  in  Homsey  or  in  Islington. 
The  part  claimed  by  both  parishes  is  about  ninety- 
eight  rods  in  length  at  the  ^ppef  ei^d — t.e.,  the 
north-west  end  of  this  sewer.  The  ownership  of 
these  ninety- eight  rods  has  been  hotly  contested, 
and  wiU  have  to  be  decided.  A  lar^  portion  of 
the  coste  of  the  action  has  been  occasioned  by  this 
contest.  The  Stroud  Green  sewer  was  part  of  a 
longer  sewer  made  by  the  Tottenham  and  Hamp- 
stead  Railway  Company,  under  the  provisions  of 
an  Act  of  Parliament  passed  in  1862,  and  called 
the  Tottenham  and  Hampstead  Junction  Railway 
Act  1862  (see  sect.  59).  The  whole  of  this  longer 
sewer,  with  the  exception  of  the  ninety-eight 
rods  in  dispute,  is  unquestionably  in  Islington. 
The  railway  company,  in  fact,  made  a  longer 
sewer  than  they  were  bound  to  make.  They  aid 
so  at  the  request  and  partly  at  the  expense  of 
the  Islington  Yestry,  with  the  approval  of  the 
Metropolitan  Board  of  Works,  for  the  purpose  of 
more  effectually  di*aining  Islington,  and,  so  far 
as  the  evidence  shows,  without  any  reference  to 
Homsey  at  all,  which  was  then  a  pureljr  agri- 
cultural parish.  The  Stroud  Green  portion  of 
the  sewer  was  for  some  distance  close  to  the 
boundary  of  the  two  parishes,  and  the  boundary 
there  is  very  hard  to  fix.    The  inclosure  award 
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and  map  of  1875  aie  on  this  point  very  obscure; 
but  Barber's  evidence,  which  gives  the  history  of 
the  sewer,  and  the  other  documents  put  in  by 
the  plaintiffs,  and  especially  the  resolutions  and 
letter  of  Febmaxy  and  March  1870,  and  the 
beatioe  of  the  bounds  and  the  plans  of  1868,  lead 
me  to  the  dear  conclusion  that  the  whole  sewer,  in- 
cluding the  ninety-eight  rods,  was  intended  to  be 
constructed,  and  was,  in  fact,  constructed  in  the 
parish  of  Islington,  and  that  the  ninety  eight 
rods  of  the  sewer  are  on  the  Islington  side  and 
not  on  the  Homsey  side  of  the  parish  boundary. 
In  other  words,  I  come  to  the  same  conclusion  as 
the  learned  judge  on  this  part  of  the  case,  viz., 
that  the  whole  of  the  Stroud  Green  sewer,  in- 
cluding the  ninety-eight  rods  in  dispute,  is  aa 
Islington  sewer,  in  the  parish  of  Islington,  and  is 
vested  in  the  plaintiffs,  the  Islington  Yestry. 
The  sewer  became  vested  in  the  plamtiffs  by  the 
joint  operation  of  the  Metropolitan  Management 
Act  1855  (18  &  19  Yict.  c.  120),  s.  68,  and  the  Rail- 
way Act  akbove  mentioned,  sect.  59.  The  Homsey 
sewers  are  vested  in  the  defendants  by  sect.  13  of 
the  Public  Health  Act  1875,  and  the  next  ques- 
tion for  consideration  is  what  rights,  if  any,  the 
defendants  have  to  send  the  cont^'Uts  of  their 
sewers  into  the  Stroud  Green  sewer,  which  is 
vested  in  the  plaintiffs.  These  rights,  if  any,  must 
be  conferred  by  statute  or  be  based  on  some 
agreement.  A  careful  examination  of  the  statutes 
leads  to  the  negative  conclusion  that  there  is 
Dothing  in  them  which  confers  any  such  right 
apart  m>m  agreement.  The  statutes  which  have 
to  be  considered  are  the  Public  Health  Act  1875 
and  the  Metropolis  Management  Acts  1855  and 
1862.  These  contain  sections  under  which  drains 
from  private  houses  can  be  made  into  sewers,  and 
under  which  arrangemente  can  be  made  with  the 
consent  of  the  Metropolitan  Board  of  Works  for 
connecting  sewers  in  the  metropolis  with  the  main 
sewers,  and  under  which  arrangemente  can  be 
made  between  several  parishes  all  within  the 
metropolitan  area  for  connecting  the  sewers  of 
such  parishes.  But  we  have  lo(3[ed  iu  vain  for 
any  enactment  which  provides  for  or  authorises  a 
pcurish  beyond  the  metropolitan  area  to  send  its 
sewage  into  any  sewer  of  any  parish  within  those 
limite  without  the  consent  ox  such  parish.  We 
know  as  a  matter  of  fact  that  in  1871  the  Homsey 
local  authorities  had  to  obtain  a  special  Act  of 
Parliament  to  enable  them  to  get  rid  of  their 
sewage  from  another  part  of  their  parish  which 
slopes  in  another  direction.  If,  then,  the  plain- 
tiJBDB  are  bound  to  receive  the  sewage  from 
Homsey,  it  must  be  by  virtue  of  some  agreement 
or  consent  which  they  cannot  recall ;  and  it  is 
upon  such  an  agreement  or  consent  that  the 
defendante  mainly  rely.  It  is  necessary,  there- 
fore, to  ascertain  what  agreement  or  consent  has 
been  entered  into  and  ito  legal  effect.  There  is 
no  formal  agreement  under  seal  nor  any  formal 
agreement  to  which  the  Metropolitan  l^ard  of 
Works  were  parties.  But  there  is  abundant 
evidence  of  arrangemente  between  the  plaintiffs 
and  the  defendante  and  persons  in  Homsey  by 
which  the  passage  of  some  Homsey  sewage 
throiigh  the  plaintiffs'  Stroud  Green  sewer 
has  been  permitted  for  many  years.  These 
arraugemente  and  the  conduct  of  the  plaintiffs 
are  strongly  relied  upon  by  the  defendante  as 
disentitling  the  plaintiffs  from  any  relief  iu  this 
action,  and   Kekewich,  J.  has  decided  against 


them  mainly  ou  this  ground.  The  appellante' 
counsel  did  not  deny  the  facte  relied  upon  bv  the 
defendante,  but  he  contended  that,  although  the 
plaintiffs  had  permitted  Homsey  sewage  to  pass 
down  their  sewer  for  many  years,  they  had  done 
nothing  to  preclude  them  from  recalling  their 
permission  if  and  when  the  Homsey  sewage  so 
increased  in  bulk  as  to  create  a  nuisance  in 
Islington.  The^  also  contended  that  the  plain- 
tiffs could  not  m  point  of  law  bind  themselves 
and  the  parish  of  Islington  to  receive  Homsey 
sewage  for  ever,  or,  indeed,  for  any  definite 
period,  and  that  in  effect  all  that  the  plaintifb 
had  done  and  all  that  they  legally  could  do  was 
to  grant  revocable  licences  to  various  persons,  now 
represented  by  the  defendante,  to  empty  their 
sewers  into  the  Stroud  Green  sewer.  The 
inabilitv  of  the  plaintiffs  to  do  more  than  this  is 
said  to  be  estebushed  bythe  stetutory  enactmente 
and  by  the  decision  of  Hall,  Y.C.  in  Metropolitan 
Board  of  Works  v.  London  and  North-Western 
Railway  Company  {ubi  sup.),  which  was  afi^med 
on  appeal  (ubi  sup.).  The  Yice- Chancellor 
certainly  expressed  a  strong  opinion  that  e^en 
the  Metropolitan  Board  of  Works  could  not 
make  a  valid  contract  to  admit  buildings  out- 
side the  metropolitan  area  into  their  drainage 
system.  The  Court  of  Appeal  expressed  no 
opinion  on  this  point,  but  affirmed  the  Yice- 
Cnanoellor's  decision  on  the  ground  that  no  sue h 
contract  had  in  fact  been  entered  into.  The  point 
turns  mainly  on  sect.  61  of  the  Metropolis  Manage- 
ment Amendment  Act  1862,  which,  however,  b^ 
to  be  read  in  connection  with  secte.  135,  138, 
140,  and  250  of  the  Metropolis  Management  Act 
1855.  Having  carefully  studied  these  sections, 
we  have  come  to  the  conclusion  that  the  construc- 
tion put  upon  them  by  Yice-Chancellor  Hall  is 
correct,  and  we  adopt  his  reasoning.  What  the 
Metropolitan  Board  of  Works  could  not  do,  the 
plaintiffs  clearly  cannot  do.  It  follows  that  Mr. 
Danckwerte  has,  in  our  opinion,  made  good  his 
contention  that,  whatever  the  plaintiffs  may  have 
submitted  or  even  agreed  to  do,  the  legal  effect  of 
their  conduct  cannot  be  put  higher  than  le^ve  and 
licence  to  several  persons  to  empty  their  sewers 
into  the  Stroud  Green  sewer.  A  grant  of  an 
easement  or  an  enforceable  agreement  to  grant  an 
easement  cannot  be  esteblished  in  law  even  if 

S roved  in  fact.  A  temporary  permission  is  very 
ifferent  from  a  binmng  agreement  or  grant. 
This  conclusion  renders  it  necessary  to  examine 
verv  minutely  what  the  plaintiffs  have  hitherto 
really  assented  to.  The  short  result  of  the 
evidence  is  as  follows :  When  the  Stroud  Green 
sewer  was  formed  Homsey  was  a  par^  agri- 
cultural parish.  A  Mr.  Lucas  and  a  Mr.  Wharmby 
and  some  others  who  owned  land  in  Homsey 
abutting  on  Stroud  Green  began  to  build  in  and 
after  1^5,  and  they  were  allowed  by  the  plain- 
tiffs to  make  comparatively  small  sewers  (mostiy 
12in.  pipes)  into  the  Stroud  Green  sewer  on 
certain  conditions  and  on  making  certain  pay- 
mente,  involving  in  Lucas's  case  a  payment  of 
670Z.  to  the  railway  company.  In  the  years  1871 
to  1876  Lucas  and  others,  who  had  paid  various 
sums  to  the  railway  company,  with  the  consent  of 
the  plaintiffs,  towards  dd^raying  the  cost  of 
making  the  Stroud  Green  sewer  and  for  liberty 
to  run  sewage  into  it,  applied  to  the  defendante 
to  repay  them  these  sums.  The  application  was 
made  on  the  ground  that,  unless  such  repayment 
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was  made,  mjasiioe  would  be  inflicted  upon  the 
applicants  by  the  Homsej  Draina^ire  Act  1871. 
Bb  the  reason  what  it  maj,  the  defendants  did 
in  fact  repay  Lnoas  and  others  what  they  had 
paid  for  permission  to  connect  their  sewers  with 
the  Stroud  Green  sewer,  and  this  was  done  after 
consulting  the  plaintiffs  and  after  obtaining  from 
them  an  assurance  that  they  had  no  objection  to 
the  acquisition  by  the  defendants  of  the  same 
rights  of  drainage  as  Lucas  and  the  other  owners 
hi^.  It  is  plain,  therefore,  that  whatever  rights 
Lucas  and  the  other  landowners  had  acquired  to 
send  sewage  into  the  Stroud  Green  sewer  must  be 
treated  as  transferred  in  equity  to  the  defendants 
with  the  plaintiffs'  consent.  In  Nov.  1883  the 
defendants  applied  to  the  plaintiffs  for,  and 
obtained,  leave  to  enlarge  two  of  the  small  sewers 
opening  into  the  Stroud  Green  sewer  in  con- 
sideration of  the  defendants  contributing  to  the 
expense  of  repairing  the  footpath  on  the  Islington 
side  of  the  Stroud  Green  road.  Under  this 
arranffement  two  18in.  pipes  were  substituted  for 


one  Izin.  and  one  15in.  pipe.  These  are  the  main 
facts  relied  upon  by  the  defendants  as  preclud- 
ing the  plaintiffs  from  obtaining  relief  in  this 
action.  6efore  considering  their  legal  bearing, 
it  is  necessary  to  allude  to  the  circumstancee 
which  have  occasioned  the  present  controversy. 
We  do  not  understand  that  the  plaintiffs  would 
complain  if  the  sewers  sanctioned  by  them  on  the 
apphcation  of  Lucas,  Wharmby,  and  the  other 
landowners  were  used  for  no  other  houses  than 
were  contemplated  by  them  and  the  plaintiffs 
when  that  sanction  was  given.  But  building  in 
Homsey  has  gradually  increased,  and  other 
sewers  have  from  time  to  time  been  connected 
with  those  which  the  plaintiffs  allowed  to  be 
made,  and  the  quantity  of  sewage  passing 
through  them  into  the  Stiroud  Green  sewer  has 
so  increased  that  it  can  no  loneer  carry  off  the 
sewage  which  comes  into  it.  The  consequence 
is  that  after  a  storm  the  sewage  in  it  is 
forced  back  and  rises  through  manholes  and 
gullies,  and  creates  an  intolerable  nuisance  in 
Islington.  This  is  what  the  plaintiffs  want  to  stop. 
This  iflp  not  a  question  affecting  the  plaintiffs  as 
private  individuals.  They  are  a  public  body,  with 
public  duties,  and  with  rights  and  powers  con- 
ferred upon  them  for  the  purpose  of  enabling 
them  to  discharge  those  duties.  This  must  be 
borne  in  mind  in  considering  the  effect  of  their 
past  conduct,  when  that  is  relied  upon  as  estop- 
ping them  from  asserting  a  right  to  put  an  end  to 
what  they  have  permitted,  and  even  encouraged 
and  agreed  to  allow.  If  this  were  an  information 
by  the  Attorney- General,  instead  of  an  action  by 
the  Islington  Yestry,  the  defendants  would,  in  our 
opinion,  have  no  defence  whatever  to  the  claim  for 
an  injunction.  Considering  who  the  plaintiffs  are, 
we  cannot  think  that  they  are  estopped  at  law  or 
in  equity  from  obtaining  the  relief  tney  seek.  In 
Fairtitle  v.  Gilbert  (2  T.  R.  169),  some  turnpike 
trustees  who  had  power  to  mortgage  their  toUs, 
but  not  toll  houses,  mortgaged  both  by  deed. 
They  were,  nevertheless,  held  entitied  to  recover 
the  toll  houses  from  their  mortgagees,  and  the 
doctrine  of  estoppel  was  held  inapplicable  to  the 
case,  on  the  ground  that  the  piainiiffs  were  a 
public  body,  with  limited  powers  conferred  by 
statute,  and  could  not  exceed  those  powers. 
Many  other  decisions  to  the  same  effect  are  to  be 
found  in  the  booke,  the  most  recent  being  Great 


North'  West  Cenir<il  Railway  Company  v.  Charlo" 
hoia  {vhi  $up.)  in  the  Privy  Council,  where  a  public 
company,  who  had  entered  into  an  agreemflnt 
beyond  its  powers  and  had  consented  to  a  judg- 
ment against  it  in  an  action  brought  on  that 
agreement,  was  nevertheless  held  entitied  to 
impeach  both  the  afp:eement  and  the  jodgment* 
and  both  were  set  aside.  For  similar  reasons  the 
plaintiffs  cannot,  in  our  opinion,  be  treated  as 
precluded  from  obtaining  relief  on  the  ground  of 
leusbes  and  acquiescence.  This  is  not  a  case  in 
which  the  court  can  properly  leave  the  plaintiffii 
to  their  lesal  remedies,  for  were  are  none  which 
would  be  of  any  use  to  them.  But,  in  oonsiderinc^ 
the  t&nnB  of  the  order  which  ought  to  be  made^  it 
is  only  right  and  proper  to  have  regard  to  the 
fact  that  we  plaintiffs  have  to  some  extent  them- 
selves brought  about  the  present  state  of  things. 
The  fact  that  if  an  injunction  were  granted  a 
nuisance  would  be  a  necessary  consequence,  unless 
the  defendants  take  stops  to  prevent  it»  affords 
them  no  defence  to  the  action,  even  if  it 
be  true  that  they  cannot  prevent  it  without 
obtaioing  further  statutory  powers.  It  is  the 
defendants'  duty  to  keep  the  Uomsey  sewage  out 
of  the  plaintiffs  sewer,  and  the  defendants  cannot 
effectually  urge  their  inability  to  perform  their 
duty  as  a  reason  for  the  court  doing  nothing. 
Upon  this  point  Attomey-Genertd  v.  CotuncU,  Ac^ 
of  Birmingham  (4  K.  &  J.  528),  and  Attorney' 
General  v.  Cohiiy  Hatch  Lunatic  Aeylum  (fy 
L.  T.  Bep.  708 ;  L.  Rep.  4  Ch.  App.  146)  are  well, 
known  authorities.  At  the  same  time,  the  diffi- 
culty in  which  an  injunction  may  place  public 
bodies,  if  compelled  to  dose  sewers  under 
their  control  but  in  daily  use,  has  induced  the 
court  in  many  oases  not  to  exert  ito  juria- 
diction  to  the  utmost^  where  it  is  not  abso- 
lutely essential  to  do  so.  Attorney-General  v. 
Aoton  Local  Board  {uln  eup,),  and  other  cases 
following  it,  and  cited  in  the  argument,  are 
illustrations  of  this  reluctance.  Having  regard 
to  these  decisions  and  to  the  conduct  of  the  puun- 
tifEs,  we  think  that  all  that  the  court  ought  to  do 
in  this  case  at  the  present  moment  is  to  make  a 
declaration  esteblishing  the  plaintiffs*  right  to- 
relief,  and  to  give  the  &f endante  reasonable  time 
to  do  what  is  necessary  to  prevent  the  flow  of  the 
Homsey  sewage  down  the  Stroud  Green  sewerto 
the  izgury  of  the  plaintiffs,  and  to  give  the  plain- 
tiffs  liberty  to  apply  for  an  injunction  at  the  end 
of  that  time.  Tms  will  give  the  defendanto  time 
to  make  other  arrangemento,  and  we  trust  will 
induce  the  plaintiffs  to  assLst  them  in  their 
endeavours  to  do  what  is  necessary  to  drain  their 
own  district  without  invading  the  plaintiffs* 
righte.  Such  an  order  will,  we  think,  be  more 
just  than  an  injunction  now  with  a  stey  of  execu- 
tion. Such  an  injunction,  however  carefully 
worded,  might  prove  unnecessarily  oppresuve. 
The  order  of  the  courts  therefore,  wiU  be  as 
follows : — Allow  the  appeal  and  reverse  the  judg- 
ment of  the  court  below,  and  order  the  defendanto 
to  pay  the  coste  of  the  action  and  of  the  appeaL 
Declare  that  the  Stroud  Green  sewer  iu  the 
pleadings  mentioned  is  throughout  ite  whole 
length  in  the  parish  of  Islington,  and  is  vested  in 
the  plaintiffs,  and  that  the  defendanto  are  not 
entitled  to  send  sewage  from  any  sewer  in  the 
parish  of  Homsey  into  that  sewer  without  tiie 
consent  of  the  plaintiffs.  And  let  the  plaintiffs 
be  at  liberty  to  apply  to  the  judge  to  whose  court 
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this  actiou  is  attached  at  the  end  of  twelve 
months  from  the  date  of  this  order  for  an  injunc- 
tion to  enforce  their  rights  as  ahove  declared. 

Solicitors :  A,  M.  BramaU ;  L.  J.  Tatham. 


April  24i  and  25, 1900. 

(Before  Smith,  Williams,  and  Bombb,  L.JJ.) 

Bbg.  v.  Shibl  akd  othb&s.  (a) 

APPBAL  FBOM  THB  QUBBN'S  BBNCH  DIYISION. 

Practice — Mandamas  to  justicea  to  $tate  case-^ 
Deeinon  **  erroneotu  in  point  o/^  law  " — Previou9 
decision  of  High  Cowrt  binmng  on  jttstices — 
Summary  Jwriidiction  Act  1879  (42  i  43  Vict, 
c,  49),  «.  33  (1). 

A  magistrate  ought  not  to  be  ordered  to  state  a 
case^  upon  the  groimd  thai  his  decision  w<u 
erroneous  in  point  of  law,  when  he  has  decided 
in  accordance  with  a  previous  decision  of  the 
Queen^s  Bench  Division  tmon  the  same  point 
from  which  there  was  no  right  of  appeal. 

This  was  an  appeal  by  the  London  County 
Gooncil  from  an  order  of  the  Divisional  Court 
(Channell  and  Bucknill,  JJ.)  discharging  a  role 
nisi  for  a  mandamus  calling  upon  a  metropolitan 
polioe  magistrate  to  state  a  case  for  the  opinion 
9t  the  court. 

The  London  BuHding  Act  1894  (57  &  58  Yict 
e.  ccziii.)  provides : 

Sect.  74. — (2)  In  every  building  ezoeeding  ten  aqnarea 
in  srea  nsed  in  part  for  prnpoaea  of  trade  or  mannfao- 
tore  and  in  pact  aa  a  dwellhig-honse,  the  part  need  for 
ihe  porpoaes  of  trade  or  manidfaotnze  shall  be  separated 
from  the  part  used  aa  a  dweUing-honae  by  walls  and 
floors  oonstmoted  of  fire-resisting  materials,  and  all 
passages,  itairoases,  and  other  means  of  approach  to 
llie  part  nsed  as  a  dweUing-honse  shall  be  oonstmoted 
thronghoat  of  fire-resisting  materials. 

Sect.  150.  Where  it  appears  firom  the  building  notice 
served  on  the  distriot  sorvejor  onder  this  Act  that  it  is 
proposed  to  ereot  any  building  or  structure,  or  to  do  any 
work  in  or  upon  any  building,  which  will  be  in  contra- 
vention of  this  Act,  or  that  anything  required  by  this 
Act  is  proposed  to  be  omitted,  the  district  surveyor 
shall  serve  upon  the  builder  or  building  owner  a  notice 
of  objection  to  such  proposed  erection  and  in  the  event 
of  the  builder,  or  the  building  owner,  being  dissatisfied 
with  the  decision  of  the  surveyor  he  may,  within 
fourteen  days  of  the  date  of  the  notice  of  objection, 
appeal  to  a  petty  sessional  court,  who  may  make  an 
order  either  affirming  the  objection  or  otherwise. 

In  Carritt  v.  Godson  (80  L.  T.  Rep.  771 ;  (1899) 
2  Q.  B.  193),  upon  a  case  stated  by  a  metropolitan 
police  magistrate,  the  Queen's  Bench  Division 
decided  that  a  fully-licensed  pubUc-house  used 
partly  as  a  dwelling-house  by  the  licensee  and 
partly  for  the  trade  of  the  pubUc-house  was  not  a 
building  "  used  in  part  for  purposes  of  trade  or 
manufacture  and  in  part  as  a  dwelUng-honse," 
within  the  meaning  of  sect.  74  (2)  of  the  Act. 

In  that  case  the  defendants  were  summoned 
for  that  in  erecting  a  public-house  certain  things 
were  done  in  contravention  of  the  London  BuUd- 
ing  Act  1894^  and  that  they  had  made  default  in 
complying  with  a  notice  of  irregularity  served 
upon  them,  wherebv  they  committed  an  offence 
against  the  Act,  and  became  liable,  upon  summary 
conviction  to  certain  penalties. 

(a)  Bepoited  by  J.  H.  Williams,  Eeq. ,  Barrlster-at-Law. 


That  decision  of  the  Queen's  Bench  DivisioK 
was  a  decision  in  a  "  criminal  cause  or  matter/' 
and  therefore  there  was  no  right  of  appeal  to  the 
Court  of  Appeal. 

The  London  County  Council  being  dissatisfied 
with  that  decision  desired  to  carry  the  matter  to 
the  Court  of  AppeaL 

The^  therefore  in  a  similar  case  caused  notice 
of  objection  to  a  proposed  building  to  be  served 
upon  the  buildiue  owners,  under  sect.  150  of  the 
London  Building  Act,  upon  the  ground  that  it  was 
proposed  to  erect  the  building  in  contravention  of 
the  provisions  of  sect.  74  (2). 

Thereupon  the  building  owners  appealed  to  a 
petty  sessional  court  against  the  notice  of  objec- 
tion, and  that  appeal  came  before  a  metropolitan 
police  magistrate. 

It  was  admitted  before  the  magistrate  that  the 

Soint  in  question  was  entirely  covered  by  the 
ecision  in  Carritt  v.  Godson  {ubi  sup.),  and  he 
thereupon  allowed  the  appeal  of  the  building 
owners,  and  disallowed  the  objection  to  the  pro- 
posed buildiog. 

An  application  was  made  to  the  magistrate,  on 
bdhalf  of  the  London  County  Council,  to  state  a 
case  for  the  opinion  of  the  Queen's  Bench  Division, 
but  he  refused  to  do  so. 

The  Summary  Jurisdiction  Act  1879  (42  <&  43 
7ict.  c.  49)  provides : 

Seot.  33  (1).  Any  person  aggrieved  who  desires  to 
question  a  oonviotion,  order,  determination,  or  other 
proceeding  of  a  oonrt  of  summary  jurisdiotion,  on  the 
ground  that  it  ii  erroneous  in  point  of  law,  or  is  in 
exoees  of  jurisdiotion,  may  apply  to  the  oourt  to  state  a 
speoial  oase  setting  forth  the  facts  of  the  ease  and  the 
grounds  on  which  the  proceeding  is  questioned,  and  if 
the  oourt  decline  to  state  the  case,  may  apply  to  the 
High  Court  of  Justioe  for  an  order  requiring  the  oase  to 
be  stated. 

Upon  the  application  of  the  London  County 
Council,  the  Divisional  Court  gpranted  an^  ord^ 
nisi  calling  upon  the  magistrate  and  the  building- 
owners  to  show  cause  why  a  special  case  should 
not  be  stated  for  the  opinion  of  the  High  Court. 

After  argument  this  rule  was  discnarffed  by 
the  Divisional  Court  (Channell  and  Bucknill,  JJ.)» 

The  London  County  Council  appealed. 

Horace  Avory  for  the  appellants. 

Danckwerts,  Q.C.,  for  the  respondents,  was  not 
called  upon  to  argue. 

Smith,  L.  J. — This  is  an  application  the  like  of 
which  I  have  never  heard  before;  and  I  believe 
that  no  one  in  this  court  has  ever  before  heard 
the  like  application.  The  London  County  Council, 
with  full  knowledge  of  the  law  upon  the  point,  as 
decided  by  the  Queen's  Bench  Division  in  CarriH 
V.  Godson  (80  L.  T.  Rep.  771 ;  (1899)  2  Q.  B.  193), 
and  well  knowing  that  the  decision  of  the  Queen's 
Bench  Division  in  that  case  was  binding  upon  the 
magistrate,  took  proceedings  before  the  magis- 
trate. The  magistrate  heard  the  matter,  and  the 
case  of  Carritt  v.  Godson  {vM  sup,)  was  cited  to 
him,  and  he  had  then  to  administer  the  law  as 
laid  down  in  that  case.  It  was  admitted  before 
the  magistrate  that  the  case  then  before  him  was 
on  all  fours  with  Carritt  v.  Godson  {ubi  sup,)  and 
that  there  was  no  possibility  of  distinguishing 
that  case.  Then  the  London  County  Council 
applied  to  the  magistrate  to  state  a  case  for  the 
opinion  of  the  Queen's  Bench  Division,  under 
sect.  33  of  the  Summary  Jurisdiction  Act  1879. 


582 


MAGISTRATES'  CASES. 


Ot.  of  Ajpp.] 


BOBBKTSON  V.  BbISTOL  OoBPOBATION. 


[Ot.  of  Afp, 


Upon  what  gronnd  oonld  the  magistrate  be  asked 
to  state  a  case  under  that  Act?    He  could  only 
be  asked  to  state  a  case  upon  the  ground  that  his 
determination  was  "  enx>neouB  in  point  of  law  or 
in  excess  of  the  jurisdiction."    Now,  the  magis- 
trate held  that  his  decision  was  not  erroneous  in 
point,  but  was  what  he  was  bound  to  decide  in 
oonformitj   with    the    decision  of   the   Queen's 
Bench  Division  in   Ccurritt  y.  Chdaon  {vhi  aifp.), 
and  therefore  he  refused  to  state  a   case.    It 
seems  to  me  that  the  learned  magistrate  was 
p^ectly  right,  and  that  he  would  have  been 
wrong  if  he  bad  consented  to  state  a  case.    It  is 
said  that  the  London  County  Council  desire  to 
get  rid  of  the  decision  in  CarrUi  y.  Oodson  (ubi 
8up.),  and  that,  although  the  Legislature    has 
enacted  that  in  a  case  like  that  the  decision  of  the 
Queen's  Bench  Division  shall  be  final  and  without 
appeal,  they  are  entitled  to  get  round  that  legisla- 
tion and  carry  the  question    to  the    Court  of 
Appeal,  and  to  the  House  of  Lords  if  necessary. 
The  London  County    Council,  then,  when   the 
magistrate  refused  to  state  a  case,  obtained  an 
order  nin  calling  upon  the  magistrate  to  show 
cause  why  he  should  not  state  a  case.    That  order 
nisi  was  discharged  by  Channell  and  Bucknill,  JJ. 
in  the  Queen's  iBench  Division.    In  my  opinion 
they  were  ri^t  in   saying  that  the  order  nisi 
ought  to  be  mscharged.    There  were  two  grounds 
upon  which  they  were  right  in  their  decision, 
first,  because  tne  magistrate  was  not  in  error. 
He  administered  the  law  as  it  existed  at  the  time 
when  he  was  called  upon  to  administer  it,  and 
he  only  did  that  which  he  was  bound  to  do ;  he 
could  not  properly  do  anything  but  administer 
the  law  as  it  then  stood.    The  Queen's  Bench 
Division  held  that  the  order  nisi  could  not  be 
made  absolute,  because  the  magistrate  was  not 
bound  to  state  a  case  when  the  applicant  could 
not  show  that  he  was  in  error  at  all.    The  London 
County  Council  then  come  to  this  court,  and,  in 
the  face  of  the  facts  which  I  have  stated,  say  that 
the  magistrate  was  in  error  in  what  he  did,  and 
ought  therefore  to  be  called  upon  to  state  a  case. 
In  my  opinion,  he  was  not  in  error ;  he  could  do 
only   that   which   he   did.    If   the   decision  in 
Carritt  v.  Oodson  {tibi  stm.)  is  to  be  challenged 
by  the  London  County  Council,  they  must  not 
commence   proceedings,  at   any    rate  before   a 
magistrate ;  for  if  they  do,  they  will  be  met  by 
the  difficulty  with  which  they  are  met  in  the 
present  case.    If   any  proceecungs  are  open  to 
them  on  the  civil  side,  and  I  do  not  say  whether 
they  are  or  not,  they  can  proceed  on  the  civil  side ; 
but  I  will  not  be  a  party  to  the  innovation  of  a 
new  practice  which  has  never    been   heard   of 
before,  and  for  which,  for  the  reasons  which  I 
have  given,  there  is  no  foundation.    For  these 
reasons  I  think  that  the  appeal  fails  and  must  be 
dismissed. 

Williams,  L.J. — I  a^ree. 

ROMBE,  L.  J.-I  agree.         ^^^^  dismissed. 

Solicitor  for  the  appellants,  W,  A.  Blaxland, 
Solicitor  for  the  iBspondents,  Percy  Oates. 


Monday,  AprU  30, 1900. 
(Before  Smith,  Williams,  and  Bombb,  L.J  J.) 

ROBEBTSON  V.  BbISTOL  COBPOBATIOlf .  (o) 
APPBAL  FBOM  THB  QUBEN'S  BENCH  DrVISIOH. 

Local  aovemTneni — Highway — Dedication — Street 
^Altering  footway  into  carriage-way — Powers 
of  local  authority  —  Public  Health  Act  1875 
(3S&3»  Vict.  e.  55),  s.  150. 

Where  a  highway  has  been  dedicated  wirtly  as  a 
highway  and  partly  as  a  footwcty,  ana  is  a  street 
within  sect.  150  of  the  Public  Health  Act  1875, 
a  local  authority  cannot  change  into  carricLge- 
way  any  part  of  the  footway. 

This  was  an  appeal  from  the  judgment  of 
Grantham,  J.  at  the  trial  of  the  action  without  a 
jury. 

The  action  was  brought  for  an  injunction  to 
restrain  the  Corporation  of  Bristol  from  making 
a  carriage-way  over  any  part  of  the  land  dedi- 
cated by  the  plaintiff  as  footways  in  a  road  called 
Robertson-road  in  the  city  of  BristoL 

In  1890  the  plaintiff,  being  the  owner  of  some 
land  which  was  at  that  time  just  outside  the 
boundaries  of  the  city  of  Bristol,  determined  to 
lay  it  out  as  a  building  estate.  He  prepared 
plans  for  the  formation  across  his  estate  of  a 
load  45ft.  in  width,  consisting  of  a  carriage-way 
80ft.  wide  having  on  each  side  of  it  a  footway 
7ift.  wide  In  1892  he  submitted  these  plans  to 
the  St  Greorge's  Local  Board,  which  waa  then 
the  local  autiiority  having  jurisdiction  in  the 
matteor.  The  local  board  approved  of  the  plans, 
and,  when  they  had  given  their  sanction,  the  road 
was  laid  out  in  accordance  with  the  plans  and 
dedicated  as  a  highway  and  given  the  name  of 
Robertson-road. 

Up  to  the  commencement  of  the  present  action 
the  rcrad  had  not  been  taken  over  by  the  local 
authority. 

Under  the  Local  Government  Act  1894  (56  & 
57  Yict.  c.  73)  the  St.  George's  Local  Board  was 
succeeded  by  the  St.  George*s  Urban  District 
Council  as  the  local  authority  having  jurisdiction 
with  regard  to  this  road. 

In  1897  the  Bristol  Corporation  Act  1897  (60  A 
61  Yict.  c.  ccxxx.)  was  passed.  By  that  Act  the 
boundaries  of  the  city  of  Bristol  were  enlarged  so 
as  to  take  in  (inter  cUia)  the  St.  George's  urban 
District^  and  the  St.  Geor^'s  Urban  District 
Council  was  dissolved  and  their  rights  and  powers 
vested  in  the  Corporation  of  Bristol. 

Tne  defendant  had  in  the  meantime  sold  some 

Slots  of  land  by  the  side  of  Robertson-road,  and 
ouses  had  been  erected  thereon. 
The  corporation  preparatory  to  taking  over  the 
road  served  notices  on  the  frontag^v,  under 
sect.  150  of  the  Public  Health  Act  1875,  requiring 
them  to  sewer,  level,  pave,  metal,  flag,  channel,  and 
make  good  the  road  in  accordance  with  plans 
which  had  been  prepared  by  the  city  surveyor. 
By  these  plans  the  footways  of  the  road  were  to 
be  narrowed  from  7ft  6in.  to  6ft.,  and  the  3ft.  thus 
taken  from  the  footways  were  to  be  added  to  the 
widtii  of  the  carriage-way.  The  frontagers  made 
default  in  canying  out  the  works,  and  the  cor- 
poration thereupon  proceeded  to  do  the  work 
themselves. 
The    plaintiff   then   commenced    the  present 

(o)  Beported  by  £.  1iIa.nlbt  Smith,  Esq.,  fiuTltiar«t-lAw. 
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action  to  restrain  this  proposed  alteration  of  the 
footways. 

The  Public  Health  Act  1875  (38  &  39  Vict.  c. 
55)  proYides  as  follows : 

Seot.  4.  In  this  Aot  ..."  street "  indades 
.    .     .    ftny  road,  lane,  footway.     .     .     . 

Sect.  150.  Where  any  street  within  any  urban  district 
(not  being  a  highway  repairable  by  the  inhabitants  at 
large)  or  the  oarriage- way, footway,  or  any  other  part  of 
nich  street  is  not  sewered,  leyelied,  payed,  metalled, 
flagged,  ohannelied,  and  made  good,  or  is  not  lighted  to 
the  satisfaction  of  the  urban  authority,  such  authority 
may  by  notice  addressed  to  the  respeotiye  owners  or 
oeonpiers  of  the  premises  fronting,  adjoining,  or  abutting 
on  suoh  parts  thereof  as  may  require  to  be  sewered, 
lerelled,  payed,  met«lled,  flagged,  or  channelled,  or  to  be 
lighted,  require  them  to  sewer,  leyel,  jmye,  metal,  flag, 
channel,  or  make  good,  or  to  provide  proper  means  for 
lighting  the  same  within  a  time  to  be  speoifled  in  suoh 
Botioe.    ... 

The  section  then  gives  power  to  the  urban 
authority,  if  the  notice  be  not  complied  with,  to 
execute  the  works  mentioned  in  tbie  notice  and 
recover  the  expenses  from  the  frontaeers. 

At  the  trial  of  the  action  without  a  jury 
Grantham,  J.  held  that  under  sect.  150  the  defen- 
dants had  the  power  of  making  the  proposed 
alterations  in  the  width  of  the  camage-way 
and  the  footways,  and  refused  to  grant  any 
injunction. 

The  plaintiff  appealed. 

/.  Alderean  Foote,  Q.C.  (Duke,  Q.G.  and  K  E. 
Weaiherly  with  him)  for  the  plaintiff. — Sect.  150 
does  not  give  to  a  local  authority  power  to  turn 
any  part  of  these  footways  into  carriage-way. 
The  soil  of  the  road  is  the  property  of  the 
plaintiff.  The  proposed  alteration  is  an  inter- 
ierenoe  with  his  rights.  He  has  dedicated  part 
of  bis  land  as  a  footway,  and  sect.  150  gives  the 
defendants  no  power  to  increase  the  burden  on 
the  plaintiff  by  making  a  carriage-way  over  that 
part  of  his  land  which  nas  been  dedicated  by  him 
solely  as  a  footway. 

Jo$eph  WaUon,  Q.G.  and  Clavell  8aUer  for  the 
defendants. — The  application  of  the  Public  Health 
Act  1875  is  not  confined  to  public  roads ;  it  applies 
to  all  streets,  whether  they  are  public  or  private 
property  and  whether  the  public  have  any  rights 
over  them  or  have  no  rights  over  them :  (Per 
.  Jesael,  M.B.  in  Taylor  v.  Corporaiion  of  Oldham, 
35  L.  T.  Bep.  696 ;  4  Oh.  Div.  395).  Supposing 
there  is  a  street  in  which  there  is  no  separation 
between  carriage-way  and  footway,  surely  a  local 
authority  would  have  the  power  of  compelling 
part  of  the  road  to  be  laid  out  as  a  footpath  and 
another  part  as  a  carriage-way  ?  Under  sect.  149 
a  local  authority  clearly  has  power  to  make  alte- 
rations in  the  width  of  uie  carriage-way  and  foot- 
ways of  such  a  street  as  is  referred  to  in  that 
section.  If  the  plaintiff  is  right  in  his  contention, 
^is  absurd  result  will  follow.  The  defendants 
will  compel  the  frontagers  to  make  up  the  road 
with  the  present  width  of  the  carriage-way  and 
footways,  then  they  will  take  the  road  over,  and 
then  under  sect.  149  they  will  have  power  to 
compel  the  frontagers  to  remake  the  carriage- 
way and  footways  of  the  width  that  the  corpora- 
tion desires. 

Smith,  L.J. — The  controversy  in  the  present 
case  seems  to  have  arisen  in  this  way.  in  1890 
tiie  plaintiff,  being  the  owner  of  some  land  just 


outside  the  boundaries  of  the  city  of  Bristol^ 
determined  to  lay  it  out  as  a  building  estate,  and 
decided  to  make  across  it  a  road  leading  iato  a 

Eublic  highway  called  Stapleton-road.  Before 
lying  out  the  road,  he  submitted  plans  for  it  to 
the  St.  G^rge*s  Local  Board  which  was  the  local 
authority  then  having  jurisdiction  in  the  matter. 
These  plans  showed  a  carriage-way  havingon each 
side 'of  it  a  footway  7ft.  6in.  in  width.    ThH  pro- 

nd  width  of  the  carriage-way  and  also  of  the 
prays  was  in  accordance  with  the  rules  and 
bye-laws  of  the  local  authority,  and  the  plans  as 
submitted  to  the  ocal  authority  were  duly 
approved  of  by  them.  The  road  was  then  madle 
in  conformity  to  the  plans  which  had  been  thus 
sanctioned.  Under  the  Local  Grovomment  Act 
1894  (56  &  57  Vict.  c.  73)  the  St.  George's  Local 
Board  was  succeeded  by  the  St.  Qeor^e'B  Urban 
District  Council  as  the  local  authority  in  this 
matter.  In  1897  the  Bristol  Corporation  Act 
1897  was  passed.  By  that  Act  the  Doundaries  of 
the  city  of  Bristol  were  enlarged,  and  the  St. 
George  s  Orban  District,  which  had  previously  been 
outside  Bristol,  was  included  within  the  boundaries 
of  the  city,  and  the  Corporation  of  Bristol  became 
the  local  authority  having  jurisdiction  over  the 
loctM  in  quo,  instead  of  the  St.  George's  Urban 
District  Council,  which  was  dissolved  under  the 
Act  The  corporation  then  determined  that  they 
would  reduce  the  width  of  the  footways  of  the 
road  which  the  plaintiff  had  made,  from  7ft.  6in. 
to  6ft.,  and  increase  by  3ft  the  width  of  the 
carriage-way.  It  is  perfectly  clear  from  the  cor- 
respondence that  has  passed  between  the  town 
clerk  and  the  plaintiff's  solicitors  that  the  corpo- 
ration claim  to  have  the  right  under  sect  150  of 
the  Public  Health  Act  1875  of  deciding  how  much 
of  the  road  is  to  be  carriage-way  and  how  much 
footway.  Although  the  plans  for  the  road  were 
duly  approved  by  the  local  authority  to  whose 
powers  tbe  defendants  have  succeedecC  the  inten- 
tion of  the  defendants  clearly  is  to  decrease  the 
width  of  what  has  been  laid  out  and  dedicated  by 
the  plaintiff  as  footway,  and  to  increase  the  width 
of  the  carriage-way.  The  plaintiff  objects  to  that. 
The  question  is  whether  under  sect.  150  of  the 
Public  Health  Act  1875  the  corporation  have  the 
power  to  do  what  they  propose.  In  my  opinion 
they  have  no  such  power.  Now,  they  rely  simply 
on  the  provisions  of  sect.  150.  That  section  runs 
as  follows:  [His  Lordship  read  it.]  Where  in' 
that  section  is  there  to  be  found  any  power  given  to 
the  defendant  corporation  to  chanKC  any  part  of 
the  footway  of  this  road  into  carriage-way  P  The 
power  given  by  the  section  is  simply  a  power  to 
"  sewer,  level,  pave,  metal,  flag,  channel,  make 
good,  and  light  to  the  satisfaction  of  the  local 
authority"  a  "street,"  which  term  includes  a 
carriage- way  or  a  footway.  But  the  thing  which 
the  corporation  now  wish  to  do  is  to  turn  into 
carriage-way  what  is  at  present  footway.  My 
brother  Grantham  seems  to  have  felt  consider- 
able difficulty  in  deciding  that  the  sectiou  em- 
powered the  corporation  to  do  what  they  are 
now  desirous  ox  doing.  What  he  said  in 
delivering  judgment  was  this :  "  I  think  under 
sect.  150  of  the  Public  Health  Act  1875, 
after  the  street  has  been  set  up,  and  when  the 
local  authority  is  taking  the  street  into  its  own 
control  for  the  purpose  of  making  it  into  a  road, 
they  have  the  power  to  deal  with  it  as  they  think 
best  for  the  public  interest  as  a  road,  both  the 
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xoad  and  the  footway."  With  all  deference  to 
my  learned  brother  I  cannot  find  any  each  power 
as  that  given  by  sect.  150.  It  might  perhaps  have 
been  weU  if  tliat  power  had  be^  ^ven  to  local 
anthorities.  I  do  not  say  whether  it  would  have 
been  so  or  not.  All  I  say  is  that  I  cannot  find  in 
sect.  150  anr  power  given  to  local  authorities  under 
which  the  aerandants  have  the  right  to  turn  into 
carriage-way  any  part  of  the  footways  in  this  road, 
and  on  these  grounds  I  think  that  tne  appeal  must 
be  allowed. 

Williams,  L.J. — I  agree.  In  my  judgment  no 
power  is  given  by  sect.  150  enabling  a  local 
authority  to  do  to  this  road  what  the  Corporation 
of  Bristol  now  desire  to  do.  I  think  it  is  clear 
that  under  that  section  the  powers  given  to  a 
local  autiiority  have  reference  to  the  street  such 
as  it  is  when  the  local  authority  determine  to  put 
these  powers  into  force ;  that  is  to  say,  it  is  a  stroet 
such  as  it  has  been  dedicated  to  the  public 
which  they  are  empowered  to  sewer,  IavcI,  pave, 
metal,  flag,  channel,  and  make  good.  But  Imay 
add  this.  The  present  case  is  really  much  stronger 
against  the  corporation  than  if  it  had  simply 
been  the  case  oi  a  street  which  they  had  to  deal 
with  as  they  found  it;  because  in  the  present 
case  the  plans  of  the  road  as  proposed  oy  the 
plaintiff,  specifying  the  width  of  the  carriage- 
way  and  the  footways,  were  prepared  in  aooerdanoe 
witn  the  re<]^uirements  of  the  local  authority  to 
whose  position  the  corporation  have  succeeded, 
and  were  fully  approved  of  by  them.  Under 
these  ciroumstanoas  I  cannot  help  feeling  that  it 
is  a  street  so  approved  of  and  so  laid  out  in 
accordance  with  the  approval  that  the  corporation 
have  to  deal  with  under  sect.  150.  There  is 
therefore  in  my  judgment  no  power  under  that 
section  which  enables  the  defendants  to  insist 
upon  having  the  street,  so  far  as  regards  the  size 
ca  the  carriage-way  and  footway  and  their  relative 
proportions,  made  different  from  that  which  they 
themselves  have  approved  of. 

RoMiB,  LiJ, — ^I  agree,  and  have  nothing  to  add 
to  the  reasons  which  have  already  been  given. 

Appeal  aUovoed, 

Solicitors  for  the  plaintiff,  Ford  and  Ford,  for 
Wanabrough,  Dichiiuon,  Bohin$ont  and  Taylor, 
Bristol 

Solicitors  for  the  defendants,  Bobim,  Hay, 
Waters,  and  JSay,  for  D,  Travern  Burges,  BristoL 
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Tuesday,  Feb.  13, 1900. 

(Before  Kbkkwich,  J.) 

Fbbslst  v.  LiMSHOxrsB  Boabd  of  Wobks.  (a) 

Metropolis — Widening  street — Compulsory  pur- 
chaie — Severance — Mickael  Angelo  Taytof's  Act 
1817  (57  Geo,  3,  e.  wmix.),  ss.  80,  96— Metropolis 
Management  Acts  1855  to  1890. 

A  local  authoriijf,  requiring  part  of  two  houses  for 
ike  pwrpose  ojvndening  a  street,  adjudged  under 
Michael  Angelo  Taylors  Act  that  it  uhu  neces- 
sary to  aequire  the  whole,  and  accordingly  gave 

(•)  Beported  by  0.  7.  Dumoah,  Esq.,  Barrtiter-ftt-lAw. 


notice  to  treat  for  the  whole.  They  subsequen&y 
informed  the  owner  that  his  riqht  of  pre-em^pitum 
of  the  part  not  reauired  would  be  reserved  to  hifn. 
It  being  proved  tkat  possession  of  the  whole  was 
necessary  in  order  to  effect  the  widening : 

Held,    that    the  local  authority    could    take   the 
whole. 

This  was  an  action  by  the  plaintiff,  Walter  George 
Femley,  the  owner  in  fee  simple  in  possession  of 
Nos.  25  and  26,  Warping- wall,  in  the  parish  of 
St.  Paul,  Shadwell,  in  uie  cotintj  of  London, 
against  the  defendants,  the  Limehoase  District 
Board  of  Works. 

The  plaintiff  claimed  (1)  a  declaration  that  an 
adjadication  made  bv  the  defendants  on  the 
3ra  May  1899,  in  so  mr  as  it  adjudged  that  the 
hereditaments  and  premises  belonging  to  the 
plaintiff  prevented  tne  improvement^  alterationy 
widening,  and  extension  therein  mentioned,  and 
that  the  possession,  occupation,  and  parohase  of 
the  said  hereditaments  and  premises  was  necessary 
for  the  purpose  of  carrying  out  and  effecting  hjui. 
improvement,  alteration,  widening,  and  extension 
was  wrong  and  ultra  vires,  and  not  made  in  good 
faith ;  (2)  a  declaration  that  sach  improvement^ 
alteration,  widening,  and  extension,  were  not  an 
improvement,  alteration,  widening,  or  extension 
within  the  meaning  of  Michael  Angelo  Taylor's 
Act  1817,  or  the  Metropolis  Management  Acts 
1855  to  1890  ;  and  (3)  an  injunction  to  restrain  the 
defendants  from  proceeding  on  their  notice  to 
treat  dated  the  5th  May  1899,  or  alternately  on  so 
mnch  of  their  notice  to  treat  as  referred  to  snch 
parts  of  the  plaintiff's  land,  hereditaments,  and 
premises  as  were  not  required  for  the  purpose  of 
the  improvement. 

The  houses  25  and  26,  Wapping- wall  were  on  the 
north  side  of  Wapping- wall  and  contained  divers 
ancient  lights.  The  hmd  on  the  south  side  of 
Wappinff-wall  opposite  to  the  pluntifTs  houses 
belongea  to  Henry  Ward,  and  was  leased  by  him 
to  Messrs.  Anderscm  Weber  and  Smith.  This 
land  included  a  passage  and  staircase  leading 
from  Wapping- wall  to  the  river  Thames,  known 
as  King  J  ames's  Stairs,  over  which  the  pLaintift 
in  resTOot  of  his  land  had  by  grant  a  rig^t  of 
way.  The  land  on  the  north  side  of  Wapping- 
wall  on  each  side  of  the  plaintifPs  houses  also 
belonged  to  Henry  Ward  and  Anderson  Weber  and 
Smith. 

In  1898  Ward  and  Anderson  Weber  and  SsutJi 
removed  the  old  buildings  from  their  land  on  the 
south  side  of  Wapping-wail,  and  commenced  to 
erect  warehouses  thereon  to  a  height  (as  the 
plaintiff  alleged)  exceeding  by  about  4^  the 
height  of  the  old  buildings,  such  new  buildings 
also  encroaching  on  Wapping -wall  and  King 
James's  Stairs. 

In  Aaa.  1898  the  plaintiff  oomplained  to 
Ward  and  Anderson  Weber  and  Smitii,  and  the 
completion  of  the  warehouses  was  stopped. 

By  an  agreement,  made  on  the  27th  Jan.  1899, 
between  Anderson  Weber  and  Smith  of  tiie  first 
part^  Henry  Ward  of  t^e  second  part,  and  the 
Limehouse  District  Board  of  Works  of  the  third 
part,  after  reciting  that  a  scheme  had  beoi  pro- 
posed for  the  widening  and  improvement  of 
Wapping  -  wall,  and  that  various  pieces  of  land 
and  houses  should  be  thrown  into  the  street  for 
this  purpose,  it  was  agreed  that  when  the  oonsent 
of  the  London  County  Council  to  the  purchase 
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by  the  board  under  Uieir  statutory  powers  of  the 
premises  Noe.  25  and  26,  Wapping-wall,  dionld 
have  been  obtained,  the  board  should  take  the 
neoessaiy  steps  to  aoquire  the  same  for  the 
purpose  of  widening  the  street,  and  upon  the 
completion  of  such  widening,  if  Henry  Ward 
should  have  then  paid  to  the  board  one  moiety 
of  the  total  oost  of  acquiring  the  premises  the 
board  should  execute  to  him  a  conveyance  of 
those  portions  of  the  site  of  Nos.  25  and  26, 
Wapping-wall,  which  were  not  required  for  the 
widening  of  the  street.  About  lift,  were  required 
for  this  purpose. 

The  scheme  was  approved  by  the  London 
County  Council,  who  promised  to  contribute  400{ , 
being  one-half  of  the  estimated  cost  of  effecting 
the  improvement. 

On  the  15th  Feb.  1899  the  Limehouse  Board  of 
Works  under  the  powers  vested  in  them  by 
Michael  Angelo  Taylor's  Act  and  the  Metropolis 
Management  Acts,  passed  a  resolution  that  pos- 
session of  the  whole  of  the  plaintiffs'  land  was 
necessary  to  carry  out  the  improvement,  and  on 
the  16th  Feb.  notice  to  treat  was  gfiven  by  the 
board  to  the  plaintiff. 

The  plaintdf  Femlev  then  brought  an  action 
aeainst  the  board,  and  on  the  10th  March  1899 
obtained  a  jperpetual  injunction  to  restrain  the 
defendants  from  proceeding  on  tiieir  notice  to 
treat  on  the  ground  that  by  the  agreement  of  the 
27th  Jan.  1899  they  had  af^-eed  to  sell  part  of  the 
plaintiff's  land  not  required  for  the  purpose  of 
the  improvement  of  Wapping-wall  to  third  parties 
without  allowing  the  right  oi  pre-emption  reserved 
to  the  plaintiff  by  sect.  96  of  Michael  Angelo 
Taylor's  Acts:  (Femley  v.  Limehouse  Dieiriet 
Board  of  Worhe,  80  L.  T?.  Rep.  361). 

By  a  supplementary  agreement  made  on  the 
29th  April  1899  the  board  cancelled  the  clause  in 
the  agreement  of  the  27th  Jan.,  which  was  incon- 
sistent with  the  rights  of  the  plaintiff. 

The  board  tiien  obtained  a  report  from  their 
surveyor  that  the  improvement  could  not  be 
effected  with  safety  to  the  public  unless  the 
whole  of  the  plaintiffs  land  and  premises  were 
taken. 

At  a  meeting  of  the  board  on  the  3rd  May 
1899  the  board  passed  a  resolution  that  it  was 
neoesearv  to  reN[][uire  the  whole  of  the  plaintiff's 
land  and  premises  for  the  purpose  of  improve- 
ment, and  on  the  5th  May  they  gave  the  plaintiff 
notice  to  treat  for  the  whole  of  the  premises. 

On  the  same  dav  their  clerk  wrote  to  the  plaintiff 
stating  that  the  Doard  were  acting  on  the  report 
of  their  surveyor,  and  that,  as  soon  as  the  improve- 
ment was  completed,  the  board  would  give  the 
plaintiffyie  option  of  repurchasinff  under  Michael 
Angfliln  Taylor's  Act  tne  part  <h  the  premises 
not^required ;  the  plaintiff  then  brought  this 
action,  and  alleged  that  the  resolution  of  the 
3rd  May  was  not  passed  in  good  faith,  but 
by  reason  and  in  pursuance  of  the  agreement 
between  the  board  and  Henry  Ward  and  Ander. 
son  Weber  and  Smith,  and  was  not  for  the  public 
benefitb 

The  defendants  denied  that  the  warehouses 
would  encroaoh  on  Wapjping-wall,  except  to  a  very 
triflinff  extent,  or  woula  encroach  at  all  on  King 
Jamers  Stairs.  They  admitted  that  the  ware- 
houses would,  to  some  extent,  affect  the  access  of 
light  to  the  plaintiff's  windows.  They  alleged 
tmit  the  resolution  of  the  3rd  May  1899  was  bond 
Mao.  0a8.— Vol.  XIX. 


fide,  and  it  was  absolutely  necessarv  for  the 
safety  of  the  public  to  pull  down  the  whole  of  the 
houses. 

Warrinaton,  Q.C.,  T.  L.  WiUcineon,  and  /.  B, 
Macoun  for  the  plaintiff.  —  The  board  cannot 
take  the  whole  of  tne  houses  unless  the  owners  can 
make  no  use  of  the  parts  not  required : 

Gordon  v.  Veitry  of  8t.  Mary  Abbotts,  Kensington, 

71  L.  T.  Bep.  196 ;  (1894)  2  Q.  B.  742 ; 
Aldis  V.  Corporation  of  the  City  of  London,  80  L.  T. 

Bep.  683 ;  (1899)  2  Ch,  169 ; 
TeuUere  v.   Vestry  of  8t,  Mary  Abbotts,  53  L.  T. 

Bep.  422 ;  80  Ch.  Div.  642  ; 
Chtfi  V.   CovMnissioners  of  Sewers,  52  L.  T.  Bep. 

827  ;  28  Oh.  Div.  486. 

The  local  authority  must  adjudicate  reasonably 
and  bond  fide : 

Thomas  v.  Daw,  15  L.  T.  Bep.  200 ;  2  C9i.  App.  1 ; 
Lynch  v.  Commissioners  of  Bewers,  54   L.  T.  Bep. 
699 ;  32  Ch.  Div.  72. 

They  have  not  acted  bond  fide  here,  and  this  is 
not  an  improvement  within  the  Act. 

Benshaw,  Q.G.  and  P.  B,  Lambert  for  the 
defendants. — ^The  board  are  acting  bond  fide 
within  their  rights.  To  pull  down  part  of  the 
houses  only  would  be  dangerous,  they  therefore 
gave  notice  to  treat  for  the  whole,  reserving  to 
the  plaintiff  his  right  of  pre-emption  of  the  parts 
not  required  under  sect*.  96  of  Michael  Angelo 
Taylor's  Act  .- 

TeuUere  v.  Vestry  of  Bt.  Mary  Abbotts  (ubi  sup.), 

Warrinffton,  Q.G.  in  reply. — ^The  notice  is 
bad  because  it  does  not  provide  for  the 
plaintiff's  keeping  part  of  his  land  not  required. 
Having  regard  to  the  previous  proceedings,  the 
adjjudication  and  notice  are  improper  and  an 
injunction  ought  to  be  granted. 

Kbkbwich,  J. — ^The  main  objection  to  the 
adjudication  and  the  notice  to  treat  is  this,  that 
the  improvement  was  not  initiated  by  the  board, 
but  that  ther  were  provoked  to  it  b^  the  owners 
of  the  land  lyins  immediately  opposite  to  that  of 
the  plaintiff.  They  wanted  to  annex  part  of  the 
plaintiff's  land  so  as  to  improve  their  own  position. 
They  went  to  the  bourd  and  said  that  the  widen- 
ing of  the  street  Wapping-wall  would  be  of  sreat 
advantage  to  them,  and  if  the  board  would  do  so 
by  means  of  annexing  some  part  of  the  plaintiff's 
property  they  would  pay  part  of  the  expenses.  It 
seems  to  me  that  if  tiie  board  had  taken  that  into 
consideration  only  in  favour  of  the  applicants  it 
would  not  have  been  right,  but  there  is  no  reason 
why  the  board  should  not  decide  honestiy,  not- 
withstandii^  that  the  initiative  comes  from  an 
outsider.  Tnere  is  no  reason  to  suppose  that  the 
board  took  the  matter  up  except  as  a  public  con- 
venience. So  far,  the  action  of  the  board  was 
bond  fide,  tiieir  object  was  to  widen  a  narrow 
street.  There  had  been  widenings  of  this  street 
from  time  to  time,  but  the  street  in  places  is  still 
narrow,  and  the  board  are  still  widmiing  it,  and 
they  find  the  plaintiff's  land  necessary  for  such 
further  widening.  But  then  it  is  said  why  should 
they  take  the  whole  of  the  plaintiffs  property. 
In  my  opinion,  the  board  cannot  take  more  than 
thev  want  unless  the  owner  insists.  I  had  no 
hesitation  in  deciding  in  the  case  of  Aldis  v. 
Corporation  of  the  Ci^  of  London  (vM  su/p,)  that 
tiie  corporation  must  leave  the  part  of  the  premises 
not  required  for  the  widening  of  the  street,  which 
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the  plaintiff  wanted,  and  ooold  torn  to  his  own 
advantages.  The  answer  is  that  here  the  bcMELrd 
cannot  take  part  of  the  houses  without  pulling 
the  whole  of  them  down,  and  they  must  take  the 
whole  of  the  property  to  enable  £hem  to  pull  the 
houses  down,  and  the  plaintiff  has  the  right  of 
repurchase  of  the  land  which  the  board  do  not 
want.  It  is  said  the  board  have  power  to  pull 
down  the  houses  as  a  dangerous  structure,  and  it 
seems  to  me  that  there  is  no  reason  why  they 
should  not  exercise  their  power.  The  question  is, 
are  they  in  the  wrong,  nave  they  gone  beyond 
their  powers?  Deoi£idly,  the  court  will  not 
interfere  in  their  favour  if  the  residence  is  of 
use  to  the  owner  (TeuUere  v.  Vestry  of  8t.  Mary 
Abbotts  {tibi  sup,)f  but  Pearson,  J.  says:  *'I 
think  if  the  vestry  were  goin^  to  take  so  much 
of  the  buildings  tnat  the  portion  left  was  a  mere 
waIl,or  a  sta&case  and  one  or  two  kitchens,  it 
would  be  unreasonable  as  regards  the  owners  for 
the  vestry  not  to  take  the  whole,  and  as  regards 
the  vestry  to  make  them  pay  for  all  the  damage 
by  severance."  Then  Bowen,  L.J.  in  the  case  of 
(jfard  y.  CommdssionerB  of  Sewers  of  the  City  of 
Londtm  {ubi  eu/p,)  says :  "  There  may  be  this  dis- 
tinction between  the  two  cases,  that  in  the  case  of 
land  nobody  can  reasonably  say  it  is  necessary  for 
the  commissioners  to  take  all  when  they  only  want 
a  part,  but  it  may  be  that  in  the  case  of  a  house  or 
building  it  may  be  necessary  to  take  all  when 
they  omy  want  to  use  part  on  the  improvements. 
That  would  be  a  question  of  fact  in  each  case,  and 
I  must  be  understood  as  reserving  myself  perfectly 
free  if  the  question  arises  hereafter  for  considera- 
tion." I  had  to  consider  the  (question  of  fact  in 
the  case  of  Aldia  v.  Corporation  of  the  City  of 
London  {ubi  sup.),  and  in  this  case  I  am  in  favour 
of  the  defendants.  The  defendants  must  pull 
down  the  whole  of  the  houses ;  can  they  fairly  say 
that  it  is  necessary  for  them  to  take  the  whole  of 
the  property  when  they  only  want  part  for  the 
purpose  of  the  improvement  P  Li  my  opinion  they 
can,  and  I  think  they  are  right  in  saying  that 
they  must  have  the  whole  property  for  the  purpose 
of  pulling  down  the  houses.  Now,  as  to  the  ques- 
tion of  costs.  The  plaintiff  originally  foundout  that 
there  was  an  arrangement  between  the  defendants 
Ward,  Anderson  Weber,  and  Smith.  There  was 
no  allegation  that  the  whole  of  his  property  was 
wanted ;  he  knew  that  for  the  purpose  of  the  im- 
provement they  only  wanted  a  part.  The  plaintiff 
then  brought  this  action,  and  on  the  10th  March 
1899  got  an  injuncdon  to  restrain  the  defendants 
from  proceeding  with  the  notice  to  treat  of  the 
16th  f^b.  1899.  Then  the  board  considered  what 
next  to  do.  At  a  meeting  held  on  the  3rd  M>iy 
1899  they  resolved  that  Wapping-wall  should  be 
improved,  altered,  widened,  and  extended,  and  that 
the  plaintiff's  houses  lunong  others  preveuted 
such  improvement,  and  that  it  was  necessary  to 
acquire  the  plaintifPs  houses  and  premises  for  the 
purpose  of  such  improvements  P  Then  in  a  letter 
of  tne  5th  May  to  tne  plaintiff  the  bo«urd  said  that 
their  surveyor  having  stated  that  the  improvement 
could  not  be  completed  with  safety  to  the  public 
unless  the  whole  of  the  plaintiff's  land  and 
premises  were  taken,  they  had  passed  the  resolu- 
tion, but  would  give  the  plaintiff  the  opportunity 
of  repurchasing  part  of  the  prenuses  not  required. 
No  doubt  they  intended  to  say:  "  We  have  got  an 
injunction  against  U9,  but  we  must  still  take  the 
whole  ot  your  property,  and  we  will  give  you  back 


what  we  do  not  want."  AH  th^  said  was  by 
reason  of  the  report  of  our  surveyor  that  the  pull- 
inff  down  of  the  houses  would  be  dangerous  to  the 
public  unless  we  take  the  whole,  we  &ve  resolved 
to  take  the  whole.  Why  did  they  not  tell  the 
plaintiff  your  houses  are  a  dangerous  obstmotion 
and  must  be  pulled  down  either  by  us  or  by  yoa. 
The  plaintiff  is  now  willing  to  pull  down  the 
remaining  part  of  the  houses.  Tne  defendants 
knew  that  the  plaintiff  objected  to  their  taking 
the  whole  of  his  property,  and  in  my  opinion  were 
wanting  in  care.  I  think  that  in  view  ol  the 
previous  proceedii^  the  plaintiff  was  justified  in 
issuing  his  writ.  The  defendants,  though  within 
their  rights,  are  responsible  for  the  litigation,  and 
I  shall  give  them  no  oosts.  Judgment  for  the 
defendants. 

Solicitors:  Noon  and  Clarke;  T,   W.  BaJtcUf 
and  Son. 


March  22  and  April  6,  1900. 

(Before  Oozbns-Habdt,  J.) 

Attobney-Gbnebal  v.  London  County 

Council,  (a) 

Munieipcd  trading — Tramway  company — Running 
omnwuses — Lamdon  Coun^  Tramway  Act  1896 
(59  &  60  Viet.  e.  li.),  s.  2. 

A  county  council  authorised  by  statute  to  j^urehase 
and  work  tramways  purchased  eertavn  tram- 
ways from  a  limited  company  which  had,  under 
its  memorandum  of  associaUon,  power  to  run 
omnibuses  in  connection  with  its  undertaking. 
The  county  council  on  taking  o^er  the  under^ 
taking  continued  to  run  omnibuses. 

Held,  that  the  county  council  had  no  wnoer  to 
apply  the  cov/nty  funds  in  ru/nning  omnt&tMm. 

This  was  an  action  by  the  Attorney- General 
against  the  London  County  CounciL 

The  London  County  Council  under  the  powers  of 
the  London  County  Tramway  Act  1896  purchasod 
tramways  south  of  the  Thames  with  a  terminus 
south  of  Westminster  Bridge,  another  south  of 
Waterloo  Bridjge,  and  one  south  of  Blackfriars 
Bridge.  The  limited  company  had  poiror  under 
its  memorandum  to  run  omnibuses  in  connection 
¥dth  its  undertaking,  and  at  the  time  of  the  pur- 
chase of  the  tramways  the  tramway  company  ran 
omnibuses  across  Westminster  Bridge  to  Charinfl 
Cross,  across  Waterloo  Bridge  to  the  Strand,  ana 
across  Blaokfi'iars  Bridge  to  a  point  near  Far- 
ringdon-street  Station.  The  county  council  oon- 
tinned  the  omnibuses  to  Farringdon-street,  and 
ran  omnibuses  from  the  tramway  at  Westminatsr 
Bridge  to  the  tramway  at  Waterloo  Bridge  and 
rtice  versd. 

The  Attorney-General  on  the  relation  of  a 
large  number  of  omnibus  proprietors  now  applied 
for  a  declaration  that  it  was  ultra  vires  for 
the  London  County  Council  to  carry  on  the 
business  of  omnibus  proprietors  in  oonnsotion 
with  the  tramways,  or  to  apply  the  county 
funds  for  the  purpose  of  maintiaiTiing  and  work- 
ing omnibuses. 

Asquiih,  Q.C.,  Mamaghtw.,  Q.C.,  and  BlaMoek 
for  the  plaintiih.— The  county  counoil  is  created 
by  statute  for  a  particular  purpoae,  and  what  is 

(a)  Bdpoit«d  bjr  Q.  B.  Ha.miltuji,  Vaq.,  BMrrltter^fc-L»w. 
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ATTOBNaT-GBHBlftAL  V,  LOHDOH  OOVNTT  OOUNCIL. 


[Ohah.  Dit. 


not  ttxpresslj  or  impliedly  authorised  mnst  be 
taken  to  be  prohibited : 

Attomey»Oeneral  v.  Great  Eastern  RaUtoay  Com- 
ptmy,  42  L.  T.  Sep.  810 ;  5  App.  Cm.  473  ; 

Reg.  y.  Beed,  42  L.  T.  Sep.  835;  5  Q.  B.  !>!▼. 
483. 

Apart  from  the  London  Ootml^  Tramway  Act 
1^6  the  London  County  Council  nas  no  power  to 
work  tramways,  and  it  has  no  power  at  all  to  run 
omnibuses.  There  is  nothing  in  the  Acts  to  give 
them  such  a  power  by  implication. 

Haidane,  Q.C.,  Vernon  Smithy  Q.C.,  and  Methold 
for  the  London  County  CouncLl.-^The  omnibuses 
are  for  use  in  connection  with  the  tramways, 
and  feed  the  tramways.  They  are  authorised  oy 
implication.  The  court  ought  not  to  apply  the 
doctrine  of  ultra  vvree  to  a  public  body  such  as 
the  London  Coun^  Council,  but  a  more  liberal 
construction  should  be  given  to  powers  conferred 
upon  a  public  body  for  the  public  benefit  than 
wnere  powers  are  conferred  upon  a  company 
trading  for  gain.  The  case  is  not  like  AsMmry 
Railway  Carriage  Company  Limited  y.  Eiche 
(33  L.  T.  Bep.  451;  L.  Biep.  7  H.  L.  653). 


AsquUh,  Q.C.  replied. 


Cur,  adv,  V7dt. 


AprU  6. — Cozbns-Hasdy,  J. — ^This  Is  an  action 
by  the  Attomey-G^eral  on  the  relation  al  a 
large  number  of  the  omnibus  proprietors  of 
London  against  the  London  County  Council, 
seeking  a  declaration  that  it  is  Weyond  the 
powers  of  the  London  County  Council  to  carry 
on  the  business  of  omnibus  proprietors  in 
connection  with  their  tramways,  or  to  apply 
the  county  fund  for  the  purpose  of  maintam- 
ing  and  working  omnibuses  and  for  conse- 
quential relief.  It  was  argued  that  the  court 
ought  not  to  apply  the  doctrine  of  ultra  vires 
to  a  public  body  such  as  the  London  County 
Council,  but  it  seems  to  me  that  there  is  no 
foundation  for  this  contention.  The  county 
council  is  a  body  created  by  statute,  and  to  every 
such  statutory  creation  the  language  used  by 
Lord  Blackburn  in  the  House  of  Lords  with 
reference  to  a  railway  company  in  Attorney- 
General  v.  Qreat  Eattem  MaMway  Com>pany 
(42  L.  T.  Bep.  810;  5  App.  Cas.  461)  applies: 
**  Where  there  is  an  Act  of  Parliament  creating  a 
corporation  for  a  particular  purpora  and  giving  it 
powers  for  that  particular  purpose,  what  it  does 
not  exprsssly  or  impliedly  authorise  is  to  be  taken 
to  be  prohibited."  And  Lord  Watson,  at  p.  486, 
uses  almost  the  same  language.  This  principle 
was  applied  to  the  School  Board  for  London  in 
Bea,  y.  Reed  (42  L.  T.  Bep.  835;  5  Q.  B.  Div. 
483),  and  I  think  it  must  be  applicable  to  the 
London  County  Council  in  their  character  of 
owners  of  the  tramways.  The  question  is,  how- 
ever, of  an  academical  character,  for  the  jurisdic- 
tion  of  the  court  to  restrain  the  application  of 
public  funds  to  unauthorised  purposes,  apart 
from  the  doctrine  of  uUra  vires,  is  too  well 
established  to  admit  of  dispute,  and  it  was  not 
challenged  before  me :  (see  mayor  of  Newcastle  v. 
Aitom^'Qeneral,  67  L.  T.  Bep.  728 ;  (1892)  A.  C. 
568).  It  was  also  urged  that  the  court  ought  to 
givtf  a  more  liberal  construction  to  the  powers 
conferred  upon  a  public  body  for  the  public 
benefit  than  it  is  in  the  habit  of  giving  to  similar 

rwers  claimed  by  companies  trading  for  gain. 
am  not  satisfied  that  this  distinction  is  well  I 


founded.  In  each  case  a  reasonable  construction 
ought  to  be  put  upon  the  language  of  the  docu- 
ment conferring  the  powers,  whether  it  is  a 
statute,  or  a  charter,  or  a  memorandum  of  asso- 
ciaton.  Tramways  are  made  by  virtue  of  special 
Acts  or  provisional  orders,  and  Parliament  has, 
when  the  promoters  are  not  the  local  authority, 
given  to  the  local  authority  a  power  of  compulsory 
purchase  of  '*  the  tramway  and  all  lands,  buildings, 
works,  materials,  and  plant  of  the  promoters 
suitable  to  and  used  by  uiem  for  the  purposes  of 
their  undertaking  within  the  district.  This 
power  can  only  be  exercised  on  notice  at  the  expi- 
ration of  certain  periods  of  years  and  upon  terms 
of  payment  which  have  been  the  subject  of  litiga- 
tion, out  which  are  not  material  for  the  present 
case.  The  London  County  Council  are  the  local 
authority  for  this  purpose.  The  local  authority 
has  in  general  no  power  to  work  any  tramways 
they  may  purchase.  In  the  year  1896  the  London 
County  Tramway  Act  1896  was  passed.  It  con- 
tains the  following  recitals :  "  And  whereas  there 
are  in  force  within  the  county  of  London  other 
local  Acts  authorising  tramway  undertakings  (all 
or  some  of  which  are  mentioned  in  the  schedule 
to  this  Act)  under  and  by  virtue  of  which  Acts 
the  council  have,  or  claim  to  have,  powers  to 
purchase  at  the  expiration  of  certain  periods  the 
several  tramways  and  undertakings  tiiereby  re- 
spectively authorised,  so  far  as  they  are  within 
the  county  of  London,  but  some  of  me  said  Acts 
confer  no  powers  on  the  council  for  the  working 
of  the  said  tramways  after  they  have  been  pur- 
chased. And  whereas  the  council  are  proceeding 
to  give  effect  to  the  powers  of  purchase  so  con- 
ferred upon  them  with  respect  to  the  tramway 
undertakings  authorised  by  the  Acts  and  pro- 
visional oraers  mentioned  in  Part  II.  of  the 
schedule  to  this  Act.  And  whereas  it  is  expe- 
dient that  powers  such  as  are  in  this  Act  con- 
tained shomd  be  conferred  on  the  council  for 
the  working  of  the  tramways  authorised  by  the 
local  Acts  mentioned  in  the  schedule  to  this  Act 
as  and  when  such  tramways  are  acquired  by  the 
council."  And  sect.  2  is  m  the  following  words : 
"It  shall  be  lawful  for  the  council  to  exercise 
with  respect  to  any  tramways  authorised  by  the 
local  Acts  mentioned  in  the  schedule  to  this  Act, 
which  have  been  or  shall  be  purchased  or  ac- 
quired by  them  under  their  statutory  powers,  the 
same  powers  of  making  such  tramways  respec- 
tively as  were  possessed  by  the  company  or  com- 
panies respectively  owning  such  tramways,  and 
the  council  may  provide,  place,  and  run  carriages 
thereon  and  provide  such  horses,  cars,  fixed  and 
movable  plants  harness,  and  apparatus  as  may 
be  requisite  or  convenient  for  enabling  the  council 
to  exercise  such  powers,  and  they  may  employ 
such  persons  as  may  be  requisite  or  convenient 
for  working  the  tmmways  for  the  time  being 
worked  by  them."  Sect.  10  is  as  follows :  "  AU 
costs  and  expenses  of  the  council  in  the  execution 
of  this  Act  (except  so  far  as  they  may  be  otherwise 
provided  for  by  this  or  any  other  Act)  shall  be 
defrayed  as  payments  for  general  county  purposes 
within  the  meaning  of  the  Local  Government  Act 
1888,  and  the  costs,  charges,  and  expenses  pre- 
liminary to  and  of  and  incidental  to  the  preparmg, 
applying  for,  obtaining,  and  passing  of  this  Act 
shall  be  paid  by  the  counmi  in  uke  manner." 
Before  this  Act  ot  1896  the  county  council  had  no 
power  to  work  tramways  which  they  might  pur- 
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chase,  and  both  before  and  after  that  Act  they 
could  only  purchase  tramway  tmderfcakinffs.  For 
example,  they  could  not  purchase  the  whole  of  the 
undertaking  of  the  limited  company  which  owned 
in  1896  the  tramways  mentioned  in  the  schedule 
to  the  Act  of  1896,  and  whose  objects,  as  defined 
by  its  memorandum  of  association,  extended 
beyond  the  owning  and  working  of  tramways. 
The  actual  terms  of  purchase  were  settled  by  an 
agreement  dated  the  27th  Dec.  1898.  From  the 
beginning  of  1899  the  London  County  Council 
have  worked  the  purchased  tramways.  The  tram- 
ways, to  which  alone  my  attention  has  been 
caJled,  are  three  on  the  south  side  of  the  Thames. 
The  county  council  run  omnibuses  from  the 
south  side  of  Blackfriars  Bridge,  where  one  tram- 
way ends,  across  the  bridge  to  Farriugdon-street. 
and  vice  tfersd.  They  also  rim  omnibuses  from  the 
south  side  of  Waterloo  Bridge,  where  a  second 
tramway  ends,  across  Waterloo  Bridge,  along  tJie 
Strand,  down  Whitehall,  and  across  Westminster 
Bridge  to  the  place  where  a  third  tramway  ends, 
and  viee  vend.  A  halfpenny  fare  is  charged  for 
each  omnibus  journey  or  part  of  a  journey.  The 
quesiaon  I  have  to  accidie  is  whether  it  is  oom- 

Eetent  to  the  county  council  to  run  these  omni- 
uses.  It  is  admitted  that  moneys  raised  by 
or  on  the  security  of  rates  have  been  applied  for 
the  purchase  and  working  of  the  omnibuses. 
My  attention  has  been  caUed  to  a  number  of 
statutes,  but  in  the  result  it  seems  that  the  county 
council  can  only  justify  their  action  by  reference 
to  sect.  2  of  the  Act  of  1896.  It  is  said,  and  I 
have  no  doubt  with  truth,  that  it  is  convenient  to 
passengers  by  the  tramwars  to  have  a  cheap  con- 
veyance to  the  north  side  of  the  Thames  and 
along  the  Strand.  I  do  not  doubt  that  the  traffic 
on  the  tramvra^  is  increased  by  reason  of  these 
omnibuses,  ifhe  course  adopted  by  the  coun^ 
council  in  this  respect  is  that  which  was  followed 
by  the  limited  company,  the  former  owners  of  the 
tramways,  except  that  the  limited  company  did 
not  run  omnibuses  along  the  Strand,  but  only  ran 
omnibuses  across  each  ofthe  three  bridges  and  back. 
The  word  "  convenient "  occurs  twice  in  the 
section — **  Convenient  for  enabling  the  council  to 
exercise  such  powers  "  and  "  convenient  for  work- 
ing the  tramways."  In  neither  place  does  it  mean 
convenient  to  the  public  or  for  the  advantage  of 
the  public.  The  tramways  which  alone  the 
county  council  were  empowered  to  purchase  have 
certain  definite  limits  at  the  southern  and 
northern  ends.  Within  those  termini  the  county 
council  may,  in  the  language  of  the  section, 
*'  work  "  the  tramways  and  convey  passengera  in 
tramcars.  There  are  many  things  fairly  inci- 
dental to  this  which  they  may  do,  and,  mdeed, 
must  do.  They  may  have  stables  and  sheds  for 
their  horses  and  cars,  they  may  have  carts 
and  horses  to  convey  forase  to  their  stables. 
In  short,  anything  reasonably  proper  for  the 
"working"  of  the  tramways  is  vdthin  their 
powers.  Anything  not  falling  within  this 
definition  is  outside  their  powers.  It  seems 
to  me  that  the  London  County  Council  are  really 
canning  on  a  separate  and  distinct  business  as 
omnibus  proprietors.  They  do  not,  and  they 
cannot  lawfully,  convey  in  their  omnibuses  only 
passengers  teom.  and  to  their  tramways.  By  the 
Act  of  1843  for  regulatins  hackney  and  stage 
carriages  in  and  near  Lon£>n  thejr  are  bound  to 
take  any  passenger  who  desires  a  ride  and  is  wil- 


ling to  pay  a  halfpenny,  provided  there  is  a  vacant 
seat.  The  running  of  omnibuses  in  the  streets 
of  London  is  certe.inly  not  expressly  authorised 
by  the  Act  of  1896,  and  in  my  opinion  it  is  not 
impliedly  authorised.  It  is  not  for  me  to  consider 
whether  the  business  of  omnibus  proprietors  is 
one  which  may  conveniently  or  advantageously  be 
combined  with  the  business  of  working  the  tnun- 
ways.  Parliament  has,  in  the  Companies  (Memo- 
randum of  Association)  Act  1890,  recognised  this 
as  a  ground  for  altering  and  enlarging  the  memo- 
randum of  associaidon  of  a  company.  The  Act  of 
1890  has,  of  course,  no  direct  application  to  tiie 
present  case.  I  refer  to  it  only  as  a  statntoiy 
recognition  of  the  doctrine  that,  however  con- 
venient or  advantageous  may  be  the  combination 
of  a  new  business  with  an  authorised  business, 
such  combination  or  connection  may  nevertheless 
be  ultra  vires.  The  result  is  that  I  must  make  a 
declaration  in  the  terms  of  the  claim,  and  I  will 

S've  liberty  to  apply.  The  defendants  must  pay 
e  costs  of  the  action.  I  do  not  propose  to 
grant  an  injunction  imless  the  plaintiffs  insist 
upon  it. 

Solicitors:    Hicks,  Davis,  and  Hunt;    W.  A. 
Blaaland. 


AprU  27,  28,  and  May  3, 1900. 
(Before  Farwbll,  J.) 

CiTT  OF  London  Elbctbio  LiOHTina  Compaht 
LiMiTBD  V.  Mayob,  Ac,  of  Londok.  (a) 

Contract  toith  Corporation — Interest  of  member^ 

Illegality. 

The  fact  that  a  Commissioner  of  Sewers,  or  a 
member  of  the  Court  of  Aldermen,  or  of  the 
Common  Council  of  the  City  of  London,  is 
interested  or  concerned  in  a  contract  made  ly 
the  Commissioners  of  Sewers  vfith  a  company, 
by  reason  simply  of  his  being  a  shareholaer  in 
such  company,  does  not  invalidate  the  conitact. 

City  of  London  Sewers  Act  1848  (11  &  12  Vid. 
c.  dwiii.),  s.  42,  and  1851  (14  A  15  Vict.  e.  on.), 
ss.  53,  57,  disctbssed  and  explained. 

Thb  facts  appear  sufficiently  in  the  judgment. 

Cripps,  Q.C.  and  /.  BoskiU  for  the  plaintiffs.— 
The  question  is,  first,  whether  the  fact  that  a 
commissioner  had  an  interest  at  the  time  the 
contract  was  entered  into  can  make  the  contract 
null  and  void ;  and,  second,  whether  the  fact  that 
a  commissioner  had  an  interest  subsequent  to  the 
contract  being  entered  into  can  have  a  like  effect 
The  first  point  with  respect  to  sect.  42  of  the  Act 
of  1848  is  as  to  whether  a  mere  shareholder  lb  one 
who  is  "  directly  or  indirectly  interested  or  oon- 
cemed."  Must  not  such  a  one  be  a  man  who 
contracts  with  the  commissioners  personally  or  as 
the  member  of  a  partnership  P  The  interest  of  a 
person  qua  shareholder  was  not  in  the  mind  of 
the  draftsman : 

Dimes  v.  Grand  Junction  Canal  Company,  19  L.  T. 

Bep.  0.  S.  317 ;  3  H.  of  L.  Caa.  759 ; 
Todd  V.  Robinson,  52  L.  T.  Bep.  120 ;  14  Q.  B.  Dit. 

789. 

The  second  point  is  as  to  what  contracts  the 
section  refers.  Being  highly  penal,  it  must  be 
strictly  construed.  The  words  "  or  for  an^  other 
matter  or  thing  whatsoever  "  must  be  read  in  oon- 

(«)  Beported  by  Stonbt  Davit,  Esq.,  BarriBtor-«t-Lftw. 
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Deoticn  with  th6  words  "  any  works  by  this  Act 
directed  or  authorised  to  be  done  or  executed." 
Sect.  33,  giving  the  commissioners  power  to  enter 
into  contracts,  clearly  contemplates  specific  works 
anthorised  by  the  Act,  and  those  only.  Sect.  116 
gfives  a  iresh  power  of  contractix^^;  it  does  not 
refer  back  to  sect.  33  at  aJL  By  sect.  116  the 
commissioners  are  enabled  to  enteo*  into  contracts 
for  lighting ;  they  are  not  enabled  to  execute  the 
works  themselyes.  Moreover,  the  contracts  here 
in  <niestion  are  not  such  as  could  have  been  done 
solely  under  the  Acts  of  1848  and  1861;  these 
are  contracts  authorised  by  the  Electric  LLzhtinff 
Orders  (Oonfirmation)  Acts  of  1890  and  1891  and 
required  special  provisional  orders.  Again,  the 
Act  of  1848  was  at  first  temporary ;  the  object  of 
sect.  42  was  to  prevent  improper  oondDct  as 
regards  the  particular  classes  of  contracts  speci- 
fied in  the  Act.  Sect.  1  of  the  Act  of  1851  tdJces 
away  the  temporary  nature  of  the  Act  of  1848. 
Sect.  53  of  the  Act  of  1851  is  quite  inconsistent 
with  the  defendants'  construction  of  sect.  42  of 
the  Act  of  1848,  for,  if  the  contract  is  null  and 
void  under  the  Act  of  1848,  of  what  purpose  is  the 
section  in  the  Act  of  1851 P  If  the  words  of 
sect.  42  include  a  shareholder,  the  section  is 
inconsistent  with  sect.  53  of  the  Act  of  1851 ;  and 
therefore  sect.  42  is  to  be  regarded  as  repealed  by 
virtue  of  sect.  57  of  the  Act  of  1851. 

Swinfen  Eady,  Q.O.,  Danehwerts,  Q.O.,  and  A.  J, 
WaUer  for  the  descendants. — The  consent  of  the 
commissioners  to  the  plaintiff  company,  being  the 
successors  of  the  Brush  Oompany  and  the  Laing, 
Wharton,  &c.,  Syndicate,  is  in  the  nature  of  a  new 
contract  with  the  plaintiff  company.  We  dispute 
tiiiat  a  shareholder  in  a  company  is  not  a  person 
interested  within  the  meaning  of  sect.  42.  In 
Todd  V.  Bobin$on  {ubi  sup.)  the  shareholder  was 
not  within  the  actual  language  of  the  statute, 
although  the  words  there  were  different  from 
those  under  discussion  now.  Now,  sect.  42, 
although  a  penal  section,  must  be  read  strictly 
yet  benevolently  : 

WHUanuonY.  NwrrU,  79  L.  T.  Hep.  415;  (1899) 

1  Q.  B.  7  ; 
AtUtmey-OenrniU  v.  OarUon  Bank,  81  L.  T.  Bep. 

115;  (1899)  2  Q.  B.  158; 
Attomey-Oeneral  v.  Partington,  10  L.  T.  Itep.  751  ; 

L.  Bep.  4  H.  L.  100. 

After  the  words  "  any  other  matter  or  thing  what- 
soever," the  words  "irUra  vires  of  the  com- 
missioners "  are  understood.  Further,  "  works  by 
this  Act  authorised  to  be  done  or  executed^' 
include  all  works  necessary  for  lighting  the  Oity. 
Full  control  over  the  striaets  is  vested  in  the 
commissioners,  and  they  may,  for  the  purposes 
of  the  Act  of  1848,  break  the  streets  up.  The 
commissioners  may  enter  into  this  contract  hv 
virtue  of  sect.  83.  [Fabwbll,  J.— Under  sect.  ^ 
the  works  to  be  executed  are  vested  in  the  Oity ; 
the  works  here  are  not  so  vested.]  These  are  not 
contracts  merely  for  the  supply  of  electricity,  but 
also  for  works  according  to  a  specification  from 
which  no  deviation  may  be  permitted.  The  Acts 
confirming  the  provisional  orders  are  not  enabling 
Acts,  except  so  far  as  they  enable  the  companies. 
The  commissioners  have  full  .power  under  the 
Act  of  1848  to  enter  into  a  contract  witii  any 
person  by  any  method.  It  is  said  that  sect.  42  of 
tiie  Act  of  1848  and  sect  53  of  the  Act  of  1851 
are  inoonidstant.    Now,  the  Act  of  1848  prevents 


commissioners,  aldermen,  and  councillors  from 
being  interested  in  a  contract.  The  councillors 
and  aldermen  are  forbidden  because  thev  appoint 
the  commissioners.  But  the  Act  of  1848  does  not 
prevent  a  commissioner  from  sitting  at  a  meeting 
where  a  contract  in  which  he  is  interested  is  under 
discussion  and  then  resigning  office  immediately. 
To  prevent  this  is  the  object  of  sect.  53  of  the 
Act  of  1851.  The  Act  of  1851  inserts  additions 
to  the  Act  of  1848.  Sect.  57  explains  the  relation 
of  the  Act  of  1848  to  the  Act  of  1851.  Assume  a 
section  of  the  Act  of  1848  was  repugnant  to  a 
section  of  the  Act  of  1851,  then  the  section  would 
not  affect  the  Act  of  1851.  Nevertheless,  the 
section  would  still  be  good  as  regards  the  Act  of 
1848. 

Cripps,  Q.O.  in  reply. — Although  the  commis- 
sioners may  have  power  over  the  streets,  they 
have  not  power  over  the  subsoil.  The  commis- 
sioners could  not  execute  public  lighting  unless 
they  had  the  powers  of  the  gas  companies,  for  any 
owner  of  the  subsoil  might  prevent  them : 

Mayor,  fc,  of  Tunbridge   Wells    v.    Ba/vrd  and 
othwB,  74  L.  T.  Bep.  385  ;  (1896)  A.  C.  434. 

Fabwbll,  J.  read  the  following  judgment : — By 
three  contracts,  dated  respeotivSiy  the  19th  May 
1890,  the  28th  May  1890,  and  the  5th  Feb.  1891 
the   Oommissioners   of   Sewers  of   the  Oity  of 
London  contracted  with  the  Brush  Oompanv  and 
the  Laing,  Wharton,  &c.,  Syndicate  respectively  for 
lighting  the  Oity  by  electricity.    On  the  2l8t  Aug. 
lo91  the  said  contracts  were  assigned  to  the  plain- 
tiff  company  with  the  consent  of  the  commis- 
sioners, such  consent   being   necessary   to    the 
assignment.    At  the  date  of  the  said  contracts 
and  indentures,  the  sole  power  of  (amongst  other 
things)  lighting  the  streets  of  the  Oity  was  vested 
in  the  Mayor  and  Oorporation  of  the  Oity,  to  be 
executed  by  persons  nominated  by  them  under 
their  common  seal  and  constituted  Oommisuoners 
of  Sewers  of  the  Oity.     By  the  Oity  of  London 
Sewers  Act  1897  the  commissioners  ceased  to 
exist,  and  all  their  property,  debts,  duties,  and 
liabilities  were  vested  in  the  Mayor  and  Oorpora- 
tion of  the  Oity.     The  Oity  has  been  lighted 
under  the  said  contracts  since  1891,  but  in  con- 
sequence of   certain   facts  which   came  to  the 
knowledge  of  the  defendants  during  last  year, 
they  have  repudiated  the  contracts.  Tne  plaintiffs 
thereupon  commenced  this  action  for  a  declara- 
tion that  the  said  agpreements  were  and  are  valid 
and  subsisting  and  binding  on  the  defendants. 
The  question,  m  my  opinion,  depends  on  the  con- 
struction of  the  Uity  of  London  Sewers  Acts 
1848  and  1851.    The  Act  of  1848,  after  repealing 
certain  earlier  Acts   and  vesting  the  power  of 
lighting  in  the  commissioners,  as  before  stated, 
and  providing  for  tiie  ap^intment  of  the  oom- 
missioners and  their  meetings,  quorum  and  the 
like,  enacts  in  sect.  33  as  Allows:  "And  be  it 
enacted  that  it  shall  be  lawful  for  the  commis- 
sioners, or  anv  committee  appointed  by  them,  to 
enter  into  and  contract  in  tne  name  of  the  com- 
missioners with  any  persons  for  the  execution  of 
any  works  directed  or  authorised  by  this  Act  to 
be  done  by  the  oommissioners,  or  for  furnishing 
materials  or  labour,  or  for  any  other  matters  or 
things  whatsoever  necessary  for  enabling  them  to 
carry  the  purposes  of  this  Act  into  full  and  com- 
plete effect,  in  such  manner,  and  upon  such  terms, 
and  for  such  sums  of  money,  and  under  such 
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siipiilaidonB,  regolatioDs,  and  restriotions  as  the 
oommissioiierB  or   snch   oommittee  shall  think 
proper ;  and  every  such  oontraot  shall  be  in  writ- 
mg,  and  shall  specify  the  several  works  to  be 
done,  and  the  materials  or  labour  to  be  fnmished, 
and  the  prioes  to  be  paid  for  the  same,  and  the 
times  within  which  the  said  works  are  to  be  com- 
pleted, and  the  penalty  to  be  incnired  ia  case 
of  the  nonperformance  thereof;  and  every  snch 
contract  may  also   specify  the  person  to  whose 
satisfaction   the    same  are  to  be  completed  or 
finished,  and  the  mode  of  determining  any  dis- 
pute which  may  arise  concerning  or  in  Consequence 
of  snch  contract."    The  Act  then  provides  by 
sect.  41  that  the  commissioners  are  not  to  l>e 
personally  liable  on  sach  contracts,  and  engrafts 
on  that  by  way  of  proviso  sect.  42  as  follows: 
"That  no  person,   Ming  a  commissioner,  or  a 
member  of  the  Oonrt  of    Aldermen  or  of  the 
Oommon  Oouncil  of  the  Oity,  shall  be  directly  or 
indirectly  interested  or  concerned  in  any  contract 
which  shall  be  made  or  entered  into  by  or  on 
behalf  of  the  commissioners  for  the  execution  of 
any  works  by  this  Act  directied  or  authorised  to  be 
done  or  executed,  or  for  furnishing  materials  or 
labour,  or  for  any  other  matter  or  thing  what- 
soever, upon  pain  that  eveir  such  contnust  shall 
be  null  and  void,  and  that  tne  person  who,  being 
a  commissioner,  or  a  member  of  the  said  Oourt 
of  Aldermen  or  of  the  Oommon  Oouncil,  shall 
be  so  interested  or  concerned  therein  shall  for 
every  such  offence  forfeit  and  pay  the  sum  of 
1002.    to   any  person   who    shall    sue    for    the 
same,   to  be   recovered  in  any  of  the  superior 
courts  by  action  of  debt  or  on  the  case."     It  is 
admitted  that  at  the  date  of  the  contracts  in 
question  certain  Oommissioners,  Aldermen,  and 
Common  Oouncilmen  were  shareholders  in  the 
Brush  Oompany  and  also  in  the  plahitifl  com- 

Eany.  It  has  not  been  proved,  and  I  therefore 
old  it  not  to  be  the  fact,  that  any  Oommissioner, 
Alderman,  or  Oommon  Oouncilman  who  was  a 
shareholder  in  either  of  the  said  companies  took 
part  in  the  negotiations  for  or  settiement  of  any  of 
the  contracts  or  conveyances.  The  defendants  con- 
tend that  the  mere  fact  that  any  Oommissioner,  or 
Alderman,  or  Oommon  Oouncilman  is  at  the  date 
of  the  contract,  or  afterwards  becomes,  the  holder 
of  one  share  in  the  contracting  company  renders 
that  contract  absolutely  void,  and,  if  the  Act  of 
Parliament  has  said  this  in  plabi  terms,  I  am 
bound  so  to  decide.  The  court  has  no  power  to 
depart  from  the  plain  words  of  an  Act  of  Parlia- 
ment on  any  ground  of  supposed  hardship  or  the 
like.  I  respectfully  adopt  the  Lord  Ohief  Justice's 
judgment  in  AHomey-Chneral  v.  Carlton  Bank 
(81  L.  T.  Rep.  at  p.  ll9  ;  ^1899)  2  Q.  B.  at  p.  164) : 
*'  The  duty  of  the  court  is,  in  my  opinion,  in  aJl 
cases  the  same,  whether  the  Act  to  be  construed 
relates  to  taxation  or  to  any  other  subject — 
namely,  to  give  effect  to  the  intention  of  the 
Legislature  as  that  intention  is  to  be  gathered 
from  the  language  employed,  having  regard  to  the 
context  in  connection  with  which  it  is  employed. 
The  court  must,  no  doubt,  ascertain  the  subject- 
matter  to  which  the  particular  tax  is  by  the 
statute  intended  to  be  applied,  but  when  once 
that  is  ascertained  it  is  not  open  to  the  court  to 
narrow  or  whittie  down  the  operations  of  the 
Act  by  seeming  considerations  of  hardship  or  of 
business  convenience  or  the  like.  Oourts  nave  to 
give  effect  to  what  the  Legislature  has   said.*' 


But  there  is  another  principle  applicable  to  the 
construction  of  Acts  of  Parliament  and  all  other 
documents — ^namely,  that  if  there  are  two  possible 
constructions  and  one  will  lead  to  an  unjust  and 
unreasonable  result  and  the  other  will  not,  the 
court  will  prefer  the  latter.  To  adopt  Lord 
Blackbume^  words  in  Bothes  y.  Kirkcaldy,  Sc. 
(7  Ap]^.  Oas.  702) :  "  I  quite  agree  that  no  court 
is  entitled  to  depart  from  the  intention  of  the 
Legislaturo  as  appearing  from  the  words  of  the 
Act  because  it  is  thought  unreasonable.  But 
when  two  constructions  aro  open  the  oourt  may 
adopt  the  more  reasonable  of  the  two."  There 
are  many  other  authorities  to  the  same  effect ;  it 
is  sufficient  to  refer  to  BatUon  v.  Wood  (15  App. 
Oas  at  p.  966)  and  Plumttead  Board  of  WorhM  v. 
Spademan  (51  L.  T.  Bep.  at  p.  760;  13  Q.  B. 
Div.  at  p.  888).  I  have,  first,  therefore,  to  see 
whether  the  Act  of  Parliament  is  absolutely  dear 
or  is  fair!?  susceptible  of  two  oonstruetiona. 
Now,  the  Act  contemplates  that  the  commis- 
sioners will  enter  into  contracts  of  two  sorts — (1) 
for  tJie  c  nstruction  of  works  or  supply  of  mate- 
rials to  the  Oity,  which  will  become  their  own  pro- 
perty, and  which  I  hereafter  rofer  to  as  *'  oonstnio- 
tion  contracts  " ;  and  (2)  for  the  supply  of  water 
for  cleansing  or  of  gas  or  other  illuminant  for 
lighting  thn  Oity  by  companies  or  persons  owninff 
waterworks  or  gasworks  or  the  like— e.^.,  sect.  52 
ve«ts  all  existing  sewers  and  buildings,  &c.,  con- 
nected therewiui,  and  all  other  sewers  to  be 
thereafter  made,  in  the  Oommissioners,  and 
sect  53  authorises  the  Oommissioners  to  make 
such  sewers ;  sect.  54  enables  them  to  deepen  and 
alter  sewers.  These  all  fall  under  the  first  class  of 
contracts  to  which  I  have  referred.  Then  sect.  55 
enables  the  Oommissioners  to  contract  for  the 
supply  of  water,  and  compels  ever^  present  and 
future  water  company  having  mains  within  the 
Oity  to  supply  water  for  public  purposes,  and 
sect.  116  enables  the  Oommissioners  to  oontraot 
with  gas  companies  and  other  persons  to  supply 
gas  or  liffht  uie  Oity  by  any  other  mode.  Both 
these  fi^  under  the  second  class  of  contracts. 
Returning  to  the  consideration  of  sects,  83  and  42, 
counsel  on  both  sides  are  agreed,  and  I  conour, 
that  "  null  and  void  "  in  sect.  42  means  null  and 
void,  and  not  voidable,  and  that  the  words  in 
sect  42,  '*or  for  any  other  matter  or  thing,** 
correspond  to  and  are  no  wider  than  the  words  in 
sect.  33,  "or  for  any  other  matters  or  things 
whatsoever  neoessaiy  for  enabling  them  to  carry 
the  purposes  of  this  Act  into  full  effect."  It  is 
said  by  the  defendants  that  these  words  are 
perfectly  general,  with  nothing  to  restrict  their 
genendity;  but,  if  this  be  so,  the  three  pre- 
ceding lines  of  the  section,  '*  for  the  execution," 
&o.,  are  superfluous.  It  is  idle  to  specify  two 
particular  sets  of  contracts  if  you  follow  them 
up  with  "all  contracts."  In  my  opinion,  the 
words  must  be  confined  to  matters  €Jutdem 
generis,  and  I  come  to  this  conolusion  not  marely 
for  the  reason  first  stated,  but  on  the  true  oon« 
struction  of  the  whole  Act.  Thus  the  latter 
part  of  sect.  33,  "  every  such  contract  shall  be  in 
writing,"  &c.,  points  clearly  to  the  fact  that  the 
Legislature  was  dealing  with  contracts  eontaining 
suck  particulars  as  are  specified  in  that  seotioa. 
Again,  sect.  34  is  the  only  section  that  enables  seven 
of  the  Oommissioners  or  their  clerk  to  exeonte 
contractsonbehalf  of  theOommiseioaerB;  and  the 
contracts  which  th^  or  he  ars  so  aathorlMd  to 
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execute  are  to  be  executed  also  by  the  person  con- 
tracting to  perform  the  work  or  to  supply  the 
materi^  or  kbour  mentioned  therein.  It  would 
indeed  be  strange  if  the  words  in  sect.  33,  "  any 
other  matter  or  thine,"  had  the  wide  meaning 
attached  to  them  by  the  defendants,  that  all  refer- 
ence to  them  should  be  omitted  from  this  section. 
Further,  the  whole  set  of  clauses  from  33  to  42 
appear  to*  me  to  form  a  fasciculus  of  clauses 
relating  to  construction  contracts  only :  see  espe- 
dallY  sects.  35,  38,  and  39.  And  I  am  confirmed 
in  this  view  by  finding,  when  I  come  to  sect  116 
(for  the  better  lighting  of  the  streets),  that  a 
freah  power  of  contracting  is  gfiven  to  tibe  com- 
missioners. If  the  defenduLts  were  right  in  their 
contention  that  every  form  of  contract  within  the 
powers  of  the  commissioners  is  authorised  by 
sect.  33,  it  would  have  been  needless  to  create 
by  sect  116  a  further  power  to  enter  into  con- 
tracts with  gas  compames  and  other  persons  for 
lighting  the  City.  In  my  opinion,  the  distinction 
b^ween  the  power  to  enter  into  construction 
contracts,  contained  in  sects.  33  to  42,  and  the 
power  to  contract  for  a  supply  of  light  under 
sect  116,  or  for  water  under  sect.  55,  is  reason- 
ably plain.  The  Act  contemplates  that  certain 
works  may  have  te  be  done  by  the  Commis- 
doners — eg,,  making  sewers,  drains,  &g.  (sects. 
53  and  54) — and  it  aJso  contemplates  that  the 
Commissioners,  without  constructmg  works,  may 
obtain  a  supply  of  light  for  the  CitT  (sect.  116), 
and  may  obtain  a  supply  of  water  for  flnshiDg, 
soooiiJ,  and  oleuiai£g  Mwers  and  draiiui  (sect 
55).  The  sete  of  sections  are  entirely  distinct 
and,  in  my  opinion,  sect  42  relates  only  te  the 
contracte  specified  in  sect  33,  and  those  contracte 
are  limited  to  the  class  that  I  have  already  stated. 
But  then  it  is  said  that  the  contracte  in  this 
case  contain  clauses  which  make  them  construc- 
tion contracte  within  secte.  33  and  42.  In  my 
opinion,  this  is  not  so.  They  are  in  terms  con- 
tracte to  light  the  City  b^  electricity.  The 
suf^ly  is  obtained  and  supplied  by  virtue  of  the 

g>wers  fAven.  by  permanent  orders  under  the 
leotric  lAffhting  Acts.  It  is  true  that  the  Com- 
missioiiero  have  required  the  insertion  of  certein 
provisions  which  compel  the  works  to  be  done  in 
a  particular  manner  and  enable  the  defendante  to 
require  alterations  and  the  like  to  be  made,  but 
the  works  are  to  remain  the  property  of  the  plain* 
tifEs,  and  all  the  provisions  relied  on  relate  only  to 
the  reffulation  and  efficiency  of  supply.  The  mere 
hct  that  under  the  public  Act  of  Parliament  and 
sect  35  of  the  contract  the  defendante  have  at  a 
future  date  an  option  of  purohasini?  the  pkintiffs' 
onderteking,  so  far  as  it  relates  to  the  public 
lighting  of  the  City,  cannot  in  my  opinion,  make 
the  contracte  oonstruction  contracte  within  the 
meaning  of  the  Act  of  1846.  But  there  is  a  further 
point  on  which,  in  my  judgment,  the  plaintiffs 
aUK)  succeed.  Sect  42  forbids  a  Commissioner  or 
Alderman  or  Common  Councilman  to  be  "  direoti j 
or  indirectiy  interested  or  concerned  in  any  con. 
tract"  Ac.  Now,  I  haye  not  to  consider  the  words 
of  this  section  standing  alone,  because  the  Act  of 
1851,  8.  53,  enacte  as  lollows :  "  That  no  person, 
being  a  commissioner,  who  is  a  shareholder  in,  or 
surveyor,  solicitor,  or  agent  for  any  gas  company, 
water  company,  paving  company,  or  any  work, 
undertaking,  or  speculation  tne  contractmff  with 
or  the  promotion  or  carrying  out  of  which  shall 
be  discussed  at  any  meeting  oJl  the  Commissioneri),  1 


shall  be  eligible  to  sit  or  vote  as  a  Commissioner 
while  such  subject  is  under  the  discussion  of  the 
Commissioners."  This  Act,  the  defendants' 
counsel  steted,  was  passed  in  order  to  continue 
the  earlier  Act,  which  would  otherwise  have 
expired,  with  such  variations  and  additions  as  the 
experience  of  two  years  had  shown  to  be  neces- 
sary, and  the  two  Acte  are  to  be  construed  as  one, 
the  later  Act  overriding  the  first  if  repugnant. 
Now,  if  li  shareholder  in  the  contracting  company 
is  a  person  indirectiy  interested  in  that  contract 
under  sect  42,  no  such  contract  could  ever  be 
entered  into,  because  the  Act  renders  it  null  and 
void  db  initio.  It  would  be  idle,  therefore,  to 
enact  that  a  Commissioner  who  is  a  shareholder  in 
any  company  so  contracting  shall  not  be  eligible 
to  vote  on  the  contract,  if  the  mere  fact  of  his 
interest  as  a  shareholder  renders  it  impossible 
that  any  contract  at  all  could  be  entered  into. 
In  saying  this  I  am  following  the  reasoning  on 
which  the  Court  of  Appeal  proceeded  in  ToM  v. 
Robinson  (52  L.  T.  Rep.  120 ;  14  Q.  B.  Div.  at  p. 
745),  although  in  this  case  the  reasoning  leads  to 
the  opposite  conclusion.  Further,  this  view  is 
consistent  with  the  opinion  that  I  have  already 
expressed  on  the  construction  of  secte.  33  and  42, 
and  confirms  me  in  that  opinion,  for  in 
1851  a  company  (one  man  or  otherwise)  in- 
corporated to  carry  out  contracts  for  work  was 
?uite  unheard  of.  The  Legislature,  therefore,  in 
851  treated  shareholders  as  persons  who  could 
not  possibly  be  directiy  or  indirectiy  interested  in 
construction  contracte,  and  therefore  excluded 
them  by  necessary  implication  from  the  provi- 
sions of  sect.  42.  In  my  opinion  this  is  the  time 
construction  of  the  two  Acte,  but  if  I  had  more 
doubt  than  I  have  on  this  point  I  should  prefer 
this  construction  on  the  principle  of  avoiding 
injustice  to  which  I  have  already  referred.  The 
defendante  press  on  me  the  desirability  of  remov- 
ing all  possibility  of  temptetion  from  Commis- 
sioners, Aldermen,  and  Common  Councilmen,  and, 
without  casting  any  imputetion  on  gentiemen 
who  occupy  these  positions,  I  agree  that  it  is 
desirable  that  no  man  should  be  placed  in  a  posi- 
tion in  which  his  interest  may  conflict  ¥dth  his 
duty.  But  the  defendante  have,  without  the 
clause  in  question,  all  the  rights  of  ordinary 
persons  to  compel  their  fiduciary  agente  to 
account  for  secret  profite  or  to  enforce  the  dis- 
ability of  voting  pointed  out  in  Dimes  v.  Qrand 
Jwnction  Canal  Com/pamy  {ubi  swp,).  The  clause 
in  question,  if  construed  as  the  defendante  con- 
tend, would  create  a  novel  and  far-reaching  dis- 
ability, affecting  not  only  innocent  third  persons, 
but  the  corporation  and  citizens  themselves.  For 
example,  I  am  told  that  the  Commissioners  are 
ninety-one  in  number  and  the  Common  Council- 
men  more  than  200,  and  there  are  besides  several 
Aldermen.  AccorcUng  to  the  defendante'  conten- 
tion, if  any  one  of  this  numerous  body,  either  at 
the  date  of  the  execution  or  at  any  time  during 
the  subsistenoe  of  a  oontrvst  to  supply  gas,  held  a 
single  share  in  the  supplying  gas  company,  the 
whole  contract  becomes  ipso  facto  and  irremedi- 
ably void.  Now,  the  number  of  gas  companies 
having  access  to  the  Cii^  is  necemarilv  limited, 
and  the  result  might  well  be  an  absolute  pro- 
hibition of  the  use  of  gas  for  public  purposes  in 
the  City.  This  would  be  even  more  serious  if  it 
applies  also  to  water  companies,  bat  I  do  not  call 
these  companies  in  aid^  because  it  is  possible  that 
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the  proyisions  for  assessing  pajment  in  sect.  55 
might  be  held  to  ezdade  them  from  sect.  42. 
Again,  assnme  that  a  company  has,  on  the  faith 
of  a  contract  with  the  Commissioners,  expended  a 
large  sum  on  works  for  the  supply  of  gas  or  (as  in 
the  present  case)  electricity  to  the  City,  and  one 
single  Common  Comicilman,  unknown  to  both 

Sarties,  held  one  share  in  the  company,  at  the 
ate  of  the  contract^  or  subsequently  pqrchased 
one  single  share  in  tbe  company,  the  whole  con- 
tract would  be  or  become  Yoia,  and  tbis  would  be 
the  case  eyen  if  he  was  interested  as  a  cestui  que 
trust  only  and  his  name  did  not  appear  at  all,  so 
that  no  reasonable  care  could  guard  against  the 
avoidance  of  tbe  contract.  If  there  are  two  alter- 
native constructions  reasonably  possible,  it  cannot 
be  right  that  the  court  should  adopt  that  which 
forfeits  the  money  of  innocent  shareholders  for 
the  act  of  a  third  person  over  whom  they  have  no 
control,  and  which  may  prevent  the  City  from  tbe 
use  of  gas  or  electricity  unless  and  until  they  can, 
at  their  own  expense,  erect  their  own  works  and 
themselves  supply  gas  or  electricity.  In  tbe  view 
that  I  take  it  is  unnecessary  for  me  to  consider 
the  other  points  made  by  lAj.  Cripps  or  to  draw 
any  distinctions  between  the  three  contracts.  I 
therefore  make  a  declaration  as  asked  by  the 
plaintiifs,  and  order  the  defendants  to  pay  the 
costs  of  the  action. 

Solicitors  for  the  plaintiffs,   Ashurst,  Morris, 
Crisp^  and  Co. 
Solicitor  for  the  defendants.  The  City  Solicitor. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  9,  1900. 

(Before  Ridlby  and  Darling,  JJ.) 

Casky  (app.)  V.  RoBB  (resp.).  (a) 

Inland  Revenue  —  Auctioneer's  licence — "  Same 
town  or  'place** — City  of  London  and  Syden- 
ham. 

The  respondent,  an  auctioneer,  as  agent  for  T.,sold 
certain  wine  at  Sydenham,  in  the  countu  of 
London.  T.  was  duly  licensed  to  sell  intoxicate 
ing  liquors  in  the  city  of  London,  in  the  same 
cotmty. 

Held,  that  Sydenham  and  the  City  of  London  are 
not  "  in  the  same  town  or  place  "  toithin  27  & 
28  Vict.  c.  56,  s.  1. 

Case  stated  by  one  of  the  magistrates  of  the 
police-courts  of  the  metropolis. 

On  the  5th  and  9th  Dec.  1899  an  information 
was  preferred  againbt  the  respondent  under 
sect.  26  of  6  Geo.  4,  c.  81,  charging  that  he  (the 
re8|>ondent)  did  deal  in  forei^  wine  without 
having  in  force  the  licence  required  by  the  statute 
in  that  behalf.  The  respondent  was  acquitted  of 
the  offence  and  the  information  dismissed. 

On  the  14th  Sept.  1899  the  respondent  sold  by 
auction  by  sample,  at  Sydenham,  in  the  adminis- 
trative county  of  London,  two  dozen  bottles  of 
port  wine,  the  property  of  Messrs.  Tyler  and 
Sons,  of  71,  Eastcheap,  in  the  city  of  London, 
in  the  administrative  county  of  London,  who 
are  duly  licensed  as  dealers  in  foreign  wines  for 
that  address.  The  wine  sold  was  subsequently 
delivered  to  the  purchaser  from  that  aadress. 
Messrs.  Tyler  and  Sons'  licence  authorised  them 

(•)  Beported  by  W.  db  B.  Hbbbbbt,  Esq..  BftrriBter-at-Law. 


to  sell  intoxicating  liquors  at  71,  Eastcheap,  in  the 
parish  of  the  City,  in  the  administratiye  cormtj 
of  London. 

The  respondent  held  an  auctioneer's  licence 
under  8  &  9  Yict.  c.  15,  but  held  no  licence  for 
dealing  in  f oreifip  wines.  The  licence  was  granted 
to  the  respondent  residing  at  1-3,  Station- 
approach,  m  the  parish  of  Sydenham,  in  the 
administratiye  county  of  London. 

It  was  contended  on  behalf  of  the  respondent 
that  he  was  entitled  to  conduct  the  sale  by  virtue 
of  the  first  proviso  to  sect  14  of  27  &  28  Yict 
c.  56,  on  the  ground  that  the  owners  of  the  wine 
sold  were  duly  licensed  for  the  sale  of  such  wine 
in  the  same  town  or  place  as  that  in  which  the 
sale  was  held. 

No  evidence  was  given  as  to  the  nature  of  the 
district  hetween  Eastcheap  and  Sydenham,  but  it 
was  admitted  that,  except  where  the  river  Thames 
intervenes,  the  houses  are  continuous. 

It  was  contended  for  the  appellant  that,  not- 
withstanding the  continuity  of  tne  buildings,  the 
city  of  Londun  and  Sydenham  did  not  form  part 
of  one  town  or  place. 

The  magistrate  held  that  the  premises  at 
Sydenham  in  which  the  sale  took  place  and  the 
premises,  71,  Eastcheap,  in  the  city  of  London, 
were  in  tiie  same  town  or  place  within  tbe 
meaning  of  the  above-mentioned  section,  and 
dismissed  the  information  on  the  ground  that  the 
respondent  had  not  acted  in  contravention  of 
6  Geo.  4,  c.  81,  and  of  the  licences  sranted  there- 
under, which  licences  are  expressed  to  be  for  the 
carrying  on  of  the  trades  of  auctioneer  and  wine 
merchant  respectively  at  certain  addresses  within 
the  administrative  county  of  London. 

The  question  for  the  opinion  of  the  court  was 
whether  his  decision  above-mentioned  as  to  the 
meaning  of  the  words  "  same  town  or  place  "  was 
correct  m  point  of  law. 

The  AHomey^Qenerai  (Sir  R.  Webster,  Q.C.) 
and  Bowlatt  for  the  appellant— By  27  &  28  Yict 
c.  56,  8. 14,  auctioneers  cannot  under  their  ordi- 
nary licence  sell  any  commodities  for  the  dealing 
in  or  selling  of  which  an  excise  licence  is  re(|uiF8cC 
but  they  may  sell  hy  sample  such  goods  m  any 
town  or  place,  if  the  owner  of  sucn  articles  l>e 
licensed  zor  the  sale  thereof  "  in  the  same  town 
or  place."  It  is  difficult  to  understand  how  it  can 
be  contended  that  Sydenham  and  the  city  of 
London  are  the  same  town  or  place.  The  fact 
that  they  are  in  the  same  administrative  county 
will  not  do,  for,  if  that  were  so,  that  would 
include  many  administrative  counties  in  which 
there  are  any  number  of  towns.  This  is  a  case  of 
two  places,  towns  if  you  like,  that  have  grown 
togetner.  The  test  which  the  magistrate  has 
adopted  is  not  a  test  which  in  law  is  applie- 
able.  He  has  said  that  because  the  towns  are 
connected  by  a  continuous  row  of  houses  that  is 
sufficient    That  is  a  wholly  wrong  test 

B.  V.  Bankes  (J.  E.  Bankes  with  him)  for  the 
respondent. — The  magistrate  was  right.  This  is 
a  question  of  fact  whether  or  not  these  two  places 
are  or  are  not  in  "the  same  toicn  or  place." 
Both  the  licences  are  for  the  same  place — ^viz.,  the 
administrative  county  of  London.  In  EUiott  y. 
South  Devon  BaUway  Company  (2  Ex.  725;  17 
L.  J.  262,  Ex.)  it  was  decided  that  the  word «"  town  " 
in  the  Railway  Clauses  Consolidation  Act  1845 
meant  the  space  in  which  the  inhabitants  have 
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permaaeiitly  colleoted  their  dwellings  so  near  to 
each  other  that  they  may  reasonably  m  said  to  be 
oontignoos.  Baron  Parke  said :  '*  It  means  the 
space  covered  by  the  collected  mass  of  houses." 
He  also  referred  to 

Reg.  ▼.  CharUtworth,  20  L.  J.  181,  M.  C. 

The  AUomey-Chneral  in  reply. 

BiDiiBT,  J. — There  may  be  some  little  doubt  as 
to  the  meaninff  of  these  words,  but  I  think  we  are 
agreed  that  the  reason  given  by  the  magistrate 
and  which  was  the  reason  which  ffuided  him  to  the 
conclusion  that  Sydenham  is  tne  same  town  or 
place  as  the  place  for  which  the  licence  had  been 
taken  out,  tihe  licence  to  deal  in  spirits,  lb  wrong. 
The  position  of  afburs  appears  obviously  to  be 
this,  as  I  make  it  out :  These  licences  are  drawn 
up  in  this  way :  First  of  aU  there  is  the  licence  to 
sell  intoxicating  liquors  at  71,  Eastcheap  (to 
follow  the  words  of  the  description),  in  the 
parish  of  the  City,  within  the  administrative 
oouniy  of  London,  and  in  a  similar  way  the 
auctioneer's  licence  is  drawn.  All  this  is  a 
general  licence;  a  dealer's  licence — a  dealer  in 
spirits  to  sell  at  71,  Eastcheap,  in  the  parish 
at  the  Cii7,  in  the  administrative  county  of 
London.  That  does  not  mean  to  say  that  every- 
where within  the  administrative  county  of  London 
he  has  got  a  licence  to  sell.  He  has  got  it  at  71, 
Eastcheap,  in  the  parish  of  the  City — ^that  is 
all.  But  the  statute  in  question  says  that  the 
auctioneer  shall  have  liberty  to  sell  by  sample  in 
anj  town  or  place  any  such  commodities  as  afore- 
said, if  the  owner  thereof  shall  be  duly  licensed 
for  the  sale  of  such  commodities  in  the  same 
town  or  place,  and  in  each  instance  the  question 
must  arise  whetiier  the  place  where  the  sale  is 
conducted  is  the  same  town  or  place  as  that  for 
which  the  licence  has  been  granted  to  the  dealer. 
Now,  it  is  impossible  for  us,  I  think,  to  say  what 
is  the  absolute  rale  which  should  be  followed  in 
each  case  in  arriving  at  a  decision  as  to  whether 
the  sale  by  the  auctioneer  is  conducted  at  the 
same  town  or  place  as  that  for  which  the  licence 
has  been  given.  I  should  say  anywhere  within 
the  City  would  be  practically  within  the  words 
"  town  or  place."  It  would  be  within  *'  the  same 
town  or  place "  supposing  it  was  this,  not  in  the 
city  of  London,  but  an  ordinarv  county  town,  we 
will  say  Beading,  which  is  the  nrst  that  occurs  to 
me,  that  where  there  was  a  licence  granted  to  sell 
intozioating  li<][uors  at  a  particular  house  in  a 
street  in  Beadmg,  I  shoula  say  then  that  if  the 
auctioneer's  rooms  were  in  the  same  town  and  he 
conducted  the  sale  there,  it  would  be  proper  to 
say  that  that  was  in  "  the  same  town  or  place  "  as 
thiat  for  which  the  dealer  had  received  his  licence. 
It  would  be  in  the  same  town  or  place,  using  the 
words  in  their  ordinary  signification.  But  when 
we  look  at  the  facts  of  this  case,  Sydenham  is  not 
the  city  of  London ;  nobody  can  say  that  it  is  in  the 
ordinary  meaning  of  the  words.  It  is  a  different 
place.  It  is  not  the  same  town  or  place  unless 
you  are  going  to  sav  that  the  licence  extends 
throughout  the  administrative  county  of  London. 
I  thiiu[  it  does  not.  Those  are  words  of  descri]^- 
tion  and,  I  think,  nothing  more ;  therefore  it  is 
not  the  same  town  or  place  in  the  ordinary  sig^- 
ficanoe  of  the  words.  But  the  learned  magistrate 
has  thought  that  because  the  tovm  or  place  of 
Sydenham  has,  by  reason  of  the  growing  of 
houses,  beoome  contiguous  to  the  city  of  London, 
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therefore  it  is  the  same  piece.  Now,  simply,  the 
answer  to  that  is  that  it  is  not  the  same  place,  nor 
is  there  anything  in  the  decisions  that  Mr.  Bankes 
has  quoted  as  to  the  meaning  of  the  word  '*  town  " 
which  can  have  such  a  meaning  attached  to  it. 
"Town"  is  properly  described  as  opposed  to 
country,  as  a  plaoe  where  houses  run  together, 
but  there  is  a  long  and  wide  distinction  between 
saying  that  and  saying  that  because  between  two 
dinerent  places  the  houses  grow  together  the 
places  become  the  same.  The  answer  to  it  is  that 
it  is  not  so  in  my  opinion.  I  therefore  think  that 
the  magistrate  has  been  misled  with  the  argument, 
which,  with  some  ingenuity,  has  been  urged  upon 
him,  into  saying,  for  the  reasons  given,  that  the 
two  places  were  the  same.  I  think  they  were  not 
the  same,  and  therefore  I  think  the  decision  is  a 
wrong  one.  It  is,  on  the  other  hand,  difficult  to 
lay  cbwn  any  absolute  rule  as  to  what  is  to  be 
considered  when  this  question  arises  in  the  future. 
I  do  not  propose  to  do  that.  What  I  wish  to 
do  is  to  say  that  I  think  the  reason  given  in 
this  case  is  wrong,  and  that  the  two  places  are 
not  the  same,  and  therefoi'e  that  the  decision  is  a 
wrong  one. 

Dablino,  J. — ^In  this  case  Mr.  Tyler,  who 
instructed  the  auctioneer  to  sell  these  wines  and 
spirits,  was  licensed  to  sell  wines  and  spirits  at  a 
I^uticular  house,  71,  Eastcheap,  in  the  parish  of 
the  City,  within  the  administrative  county  of 
London ;  and  he  sent  the  things  to  be  sold  by  an 
auctioneer,  who  sold  them  hj  auction  at  Syden- 
ham, which  is  in  the  administrative  county  of 
London.  But  the  auctioneer's  licence  is  general ; 
it  is  a  licence  to  seU  anywhere  in  an^  pait  of  the 
United  Kingdom,  therefore  there  is  nothing  in 
the  fact  that  the  two  licences  are  granted  within 
the  administrative  county  of  London.  This  case 
would  be  just  on  the  same  basis  if  the  auctioneer 
had  obtained  his  licence  in  York.  The  only  thing 
about  his  residence  is  that  the  description  wheare 
he  lives  is  wrong.  It  is  described  as  his  residence, 
but  the  licence  is :  Not  exercise  his  trade  only 
within  the  administrative  county  where  he  lives, 
but  in  any  part  of  the  United  Kingdom.  It  is 
expressed  upon  it,  "in  any  part  of  the  United 
Kmgdom " ;  therefore  where  he  lives  does  not 
matter.  Now,  then,  the  auctioneer  having  a 
general  licence  to  sell,  and  the  retailer  b^g 
obliged  to  sell  at  Eastcheap,  in  the  city  of 
Loimon,  he  instructs  the  auctioneer  to  sell,  and 
the  auctioneer  sells  at  Sydenham ;  thereupon  it  is 
said  that  the  licence  has  been  violated.  It  is 
argued  that  it  has  not,  because  it  is  provided  by 
sect.  14  of  the  Inland  Bevenue  (Stemp  Duties) 
Act  (27  &  28  Yict)  that  anv  such  licensed 
auctioneer  may  sell  by  auction  by  sample  in  any 
tewn  or  place  any  such  commodities  afore- 
said, if  the  owner  thereof  shall  be  duly  licensed 
for  the  sale  of  such  commodities  in  the  same  town 
or  plaoe.  Now,  Tyler  was  licensed  to  sell  these 
commodities  in  Eastoheap,  in  the  citn^  of  London. 
They  were  sold  at  Sydenham,  and  that  is  an 
offence  against  the  stetute,  unless  Sydenham  is 
"  the  same  town  or  place  "  as  the  city  of  London. 
Now,  I  do  not  mean  to  try  and  define  what  a 
"  place  "  is,  because  there  is  nothing  more  difficult 
under  various  Acte  of  Parliament  than  to  say 
what  a  "place  "is;  but  I  think  that «  place  "  here 
is  not  the  same  kind  of  thing  at  au  as  a  plaoe 
within  those  Acte  that  are  directed  against  betting 
I  and  gambling,  and  so  on.    Here  the  wordu  are 
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"  town  "  or  "  plaoe,"  and  I  think  that  «  plaoe  "  as 
used  here  means  a  "  town  or  place  "  in  the  same 
sense  as  the  sense  in  which  a  "  town  "  is  a  place. 
That  restdts  in  this :  that  "  the  same  town  or 
place  "praotioally  means  the  same  town.  Then 
one  has  to  ask  one's  self,  Is  Sydenham  the  same 
town  as  the  city  of  iKmdonP  The  magistrate 
says  ''Yes,"  and  he  gives  as  his  reason  that, 
except  for  the  obstacle  of  the  riyer  Thames  (which 
one  knows  is  a  considerable  one),  there  are  houses 
all  the  way.  Well,  there  once  were  hooses  across 
the  Thames,  but  at  that  time  there  was  not  a 
continuous  road  from  the  other  side  of  the  Thames 
to  Sydenham.  I  should  hare  thought,  if  there  is 
any  kind  of  point  in  the  fact  that  the  houses  are 
continuous  all  the  way,  that  the  fact  that  there 
are  no  houses  now  on  London  Bridge  would 
destroy  the  argument.  There  is  the  fact  that, 
when  you  have  once  crossed  the  Thames,  tiiere 
are  houses  all  the  way  to  Sydenham — houses  and 
▼illas.  Is  that  enough  to  make  Sydenham  a 
"town"  in  "the  same  tovm"  as  the  dty  of 
London.  It  seems  to  me  that  it  is  putting  a  con- 
struction upon  the  words  "  town  or  place  which 
they  cannot  possibly  bear  if  you  say  the  one  thing 
is  the  same  as  the  other  if  a  Ime  of  houses 
connect  them.    I  therefore  think  the  magistrate 

was  wrong.  j        i    n      j 

^  Appeal  aUawed. 

Solicitor  for  the  appellant,   The  SoUcUcr  of 
Inland  Bevenue. 
Solicitor  for  Uie  respondent,  Daifid  Daviee. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVOBCE     BUSINESS. 

Tueeday,  Feb.  6, 1900. 

(Before  Sir  F.  Jbunb,  President,  and  Babnbs,  J.) 

Cobb  v,  Oobb.  (a) 

Summary  Juriedictum  {Married  Women)  iic^l895 
(58  &  59  Viet.  c.  S9)'^Ajmeal  to  High  Court-- 
Notes  of  proceedings  b^ore  justices — Duty  of 
derh  to  fwmish  notes^^Naiure  of  notes  to  be 
taJcen. 

The  elerh  to  justices  who  hear  a  sunvmons  under 
the  Summarv  Jurisdiction  (Married  Women) 
Act  1895  ou,gnt  to  make  a  note  of  the  evidencct 
the  dedsion,  and  the  grounds  of  the  decision,  and 
should  furnish  a  copy  of  sfuch  note  on  the  appli- 
coHon  of  either  party. 

This  was  an  appeal  from  a  decision  of  the 
justices  sitting  in  petty  sessions  at  Petersfield  in 
the  couniy  of  Hants  on  a  summons  taken  out 
under  the  Summary  Jurisdiction  (Married  Women) 
Act  1895. 

Application  was  made  to  the  clerk  to  the 
justices  for  a  copy  of  the  notes  of  the  proceed- 
ings. The  justices  belieyed  that  they  could  not 
be  compellea  to  furnish  such  copy,  and  the  clerk 
at  first  refused  to  do  so. 

An  em  parte  application  was  made  to  the  High 
Court,  and  copies  of  the  notes  were  eyentuaUy 
furnished  to  the  parties. 

The  question  at  issue  between  the  parties  raised 
no  important  noint  of  law,  but  the  attention  of  the 
court  was  caJled  to  .the  difficulty  experienced  in 

<a)  Beportad  by  U.  M.  Qiyskn,  Esq  ,  Barrittor-st-Law.  | 


obtaining  the  notes,  and  the  court  in  the  course  of 
the  judgment  dealt  with  this  point. 

Torr,  for  the  appellant. 

Waddy  for  the  respondent. 

Prieetly  for  the  derk  to  the  justices. 

The  Pbbsidbnt.— I  earnestly  trust  there  will 
never  in  future  be  any  difficulty  about  the  notes 
taken  by  clerks  to  justices  in  these  cases.  It  was 
the  duty  of  the  clerk  in  this,  as  in  ever^  case,  to 
furnish  a  copy  of  the  notes  on  the  apphcation  of 
either  party.  Unless  notes  are  taken  and  fur- 
nished, the  appellate  part  of  this  Act  will  be 
unworkable,  for  it  will  be  impossible  for  us,  in  the 
absence  of  notes,  to  do  justice  between  the  parties 
upon  these  appeals.  I  am  glad  to  say  that  in 
most  cases  no  difficulty  has  arisen,  the  magis- 
trates' clerks  haying  performed  their  duty  effi- 
ciently and  well,  hi  the  present  case  the  clerk 
appears  to  have  been  under  some  mistake  or  mis- 
apprehension. He  confused  an  application  which 
Gould  be  enforced  by  order  of  the  court  with  a 
duty  which  he  ought  to  perform.  He  disputed 
with  the  husband's  soUdtors  when  they  applied 
for  a  copy  of  his  notes  as  to  whether  a  mandamus 
would  fie  to  compel  him  to  furnish  them.  He 
took  up  an  attitude  which  produced  an  unfortunate 
result,  and  which  has  given  rise  to  some  trouble, 
and,  I  am  afraid,  to  some  needless  expense.  I 
hope  that  in  future  he  and  all  other  mag^istratos' 
clerks  wiU  furnish  for  the  use  of  the  judges  of 
this  court,  and  for  the  use  of  the  parties  upon 
these  appeals  copies  of  the  notes  i^hicn  constitute, 
primd  facie,  the  best  eyidmce  of  what  has 
occurred  in  the  courts  below.  I  am  reminded 
that  I  should  state  again,  so  that  no  misunder- 
standing should  arise  in  future,  that  on  applica- 
tions under  this  Act  it  is  the  duty  of  the  clerk  to 
the  magistrates  or  justices  in  each  case  to  make, 
at  the  time,  a  note,  and  to  furnish,  on  a  proper 
application  a  copy  of  that  note  containing  not 
only  the  evidence  given,  but  tJie  decision  arrived 
at  and  the  grounds  for  that  decision. 

Babkbs,  J. — I  agree. 

Solicitors  for  the  appellant,  Peai  and  Mandell, 
Solicitors  for  the  respondent^  James  and  MeUor, 

agents  for  Hobbs  and  BrvMon,  Portsmouth. 
Solicitors  for  the  Olerk  to  the  Justices,  Shield 

and  Machamess,  Petersfield. 


Thiesday,  Feb.  6, 1900. 

(Before  Sir  F.  Jbxtnb,  President,  and  Ba&nbs,  J.) 

Walton  v.  Waltoh.  (a) 

Summary  Jurisdiction  (Married  Women)  Ad 
1895  (&  &  59  Viet.  e.  39)— ^bie*  of  evidence 
before  justiceS'^DtUy  of  appellant  to  supply  two 
copies. 

An  appellant  from  a  decision  of  the  justices  under 
the  Summary  Jurisdiction  (Married  Women) 
Act  1895  should  furnish  the  court  with  tu>o 
copies  of  the  notes  of  the  proceedings  before  the 
justices. 

This  was  an  appeal  from  a  dedsion  of  the  justices 
sitting  in  petty  sesdons  at  Uminster  in  the  oounty 
of  Somerset  on  a  summons  taken  out  under  the 
Summary  Jurisdiction  (Manied  Women)  Act 
1895.  

(«)  Beporled  by  H.  M.  QTYSiiN,  Bm|.,  B»rrlilflr-«t-L«« 
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Mbdwat  V,  Mbdwat. 


[DiT. 


BemMrd^  for  the  appellant,  stated  that  the 
notes  of  the  eridenoe  oefore  tbe  jnsticee  was  in- 
adequate, and  did  not  contain  a  proper  record  of 
the  proceedings  in  the  ooart  below. 

The  Pbbsibbnt. — ^I  think  I  oaght  to  grant  the 
adjournment  asked  for.  I  shomd  like  to  draw 
attention  to  the  fact  that  in  this  case  only  one 
copy  of  the  notes  has  been  supplied  to  ns.  In 
fatnre  two  copies  of  the  notes  must  in  erery  case 
be  famished  by  the  appellant  for  the  use  of  the 
Divisional  Court.  The  costs  of  two  copies  will,  of 
course,  be  aJlowed. 

BiLRNBS,  J. — I  agree.  The  result  of  supplying 
only  one  copy  of  the  notes  is  that  I  have  nad  to 
come  into  court  to-day  in  absolute  ignorance  of 
the  cause  of  the  proceedings  in  the  courts  below. 
It  is  absolutely  necessary  that  two  copies  should 
always  be  supplied  to  us. 

Solicitors  for  the  appellants,  PUman  and  Sons. 


Tuesday,  Feh.  6, 1900. 

(Before   Sir   F.   J^tjke,   President,  and 

Babnbs,  J.) 

Mbdwat  v.  Mbdwat.  (a) 

Summary  Jwriadietion  {Married  Women)  Act 
1895  (58  A  59  Vict.  c.  d9)^WUffd  neglect^ 
A^eement  for  separation — Evidence — Costs  of 
wife. 

In  1887  a  husband  and  wife  executed  a  document 
pfMrporting  to  be  an  agresment  for  separation.  It 
was  aUeged  by  the  wife  thait  at  the  time  of  its 
easeettMon  the  solicitor  who  drew  U  informed  the 
parties  th<xt  it  was  worthless,  and  she  further 
alleged  that  it  was  never  intended  to  taJee  effect. 
It  was  also  said  to  be  insufficiently  stamped. 
After  executing  the  aareement  the  toife  went 
abroad,  and  remained  there  until  1899.  In 
1899  she  rettumed  and  demanded  admittance  to 
her  husband's  house,  which  the  husband  refused. 
She  then  took  out  a  surwmcns  under  the  Sum- 
Tnary  Jurisdiction  {Married  Women)  Act  1895, 
aUeaing  that  the  htuband  had  been  guUty  of 
wUpU  neglect  to  provide  maintenance  for  her, 
and  by  stich  neglect  had  caused  her  to  leave  and 
live  separately  and  apart  from  him.  On  the 
hearing  of  the  stummons  the  husband  relied  on 
the  agreement  as  a  defence.  The  justices,  how- 
ever, ireaied  the  agreement  as  a  nuUity,  and 
heard  no  evidence  as  to  the  circumstances  of  its 
execution.  A  separ(Uion  order  was  made  against 
ihs  husband,  and  he  was  ordered  to  pay  mmn- 
tenance  to  the  wife. 

Held,  that  since  the  decision  of  the  question  at 
issue  was  governed  by  the  nature  of  the  validity 
of  the  (Agreement  and  the  circumstances  of  its 
execution,  the  justices  ouahi  to  have  gone  into 
cdl  ofvailahle  evidence  on  this  point,  and  that  the 
ease  ought  to  be  remitted  to  them  for  further 


Held,  that,  though  the  husband^s  appeal  heid  suc- 
ceeded, the  wife  was  entitled  to  her  costs  of  the 
appeal,  it  being  the  rule  of  the  court  that  a  wife 
who  has  obtained  an  order  from  the  justices 
tinder  the  Summary  Jurisdiction  {married 
Women)  Act  1895  is  in  all  cases  to  be  allowed 
her  costs  on  appeal. 

(«)  BvpOTMl  by  H.  M.  QiYilif,  Biq.,  ftiftiTteter-at-l*w. 


This  was  an  ap^jeal  by  the  husband  from  an 
Older  made  by  the  justices  sitting  in  petty  sessions 
at  Ashf  ord,  in  the  county  of  Kent,  on  a  summons 
taken  out  under  the  Summary  Jurisdiction 
(Married  Women)  Act  1895. 

The  parties  were  married  in  1882  and  lived 
together  until  July  1887. 

In  that  year  they  executed  a  document  pur- 
porting to  be  a  memorandum  of  agreement.  It 
was  drawn  by  a  solicitor,  and  signed  by  the  parties 
and  a  witness.  It  was  also  s&mped  with  a  6d, 
stamp.  Under  the  terms  of  this  document  the 
husband  agreed  to  pay  the  wife  201.  and  to  give 
her  the  cu^dy  of  the  child  of  the  marria^,  and 
the  receipt  of  the  sum  of  201.  was  acknowledged 
by  the  wife.  The  husband  thereby  agreed  that 
the  wife  should  at  all  times  thereafter  live  separate 
and  apart  from  him,  and  that  he  would  not  take 
any  proceedings  to  compel  her  to  live  with  him 
or  molest  or  interfere  with  her.  The  wife  agreed 
not  to  molest  or  interfere  with  the  husband  in 
any  way. 

On  the  day  following  the  execution  of  the 
agreement  the  wife  left  the  husband  and  went  to 
America,  where  she  remained  until  1899.  In 
1899  she  returned,  went  to  her  husband's  house, 
and  demanded  admittance.  The  husband  refused 
to  receive  her. 

The  wife  thereupon  took  out  a  summons  under 
sect.  2  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  alleging  that  the  husband  had  been 
guilty  of  wilful  neglect  to  provide  reasonable 
maintenance  for  her,  and  by  such  neglect  had 
caused  her  to  leave  and  live  separately  and  apart 
from  him. 

At  the  hearing  of  the  summons  the  husband 
sought  to  rely  on  the  written  agreement  made  in 
1887,  and  contended  that  the  separation  was  by 
mutual  agreement,  and,  therefore,  he  had  not 
caused  her  to  leave  him  or  to  live  Beparatelv  and 
apart.  It  was  also  contended  on  his  behalf  that 
the  offence,  if  any,  was  committed  in  1887,  and 
therefore  no  proceedings  would  now  lie. 

The  wife  alleged  that  at  the  time  of  the 
execution  of  the  agreement  the  solicitor  who 
drew  it  said  it  was  worthless,  and  that  it 
was  never  intended  to  be  acted  upon.  She 
admitted  that  she  had  received  some  part  of  the 
sum  of  201. 

The  husband  and  the  wife  were  the  only  wit- 
nesses called. 

The  justices  disregarded  the  memorandum  of 
agreement,  and  went  into  no  further  evidence 
as  to  the  circumstances  attending  its  execution. 
They  made  a  separation  order,  and  ordered  the 
husband  to  pay  lOs.  a  week  as  maintenance  for 
the  wife. 

The  husband  appealed. 

The  grounds  of  the  appeal  were  that  there  was 
no  evidence  to  show  that  the  husband  had  wil- 
fully neglected  to  provide  reasonable  maintenance 
for  the  wife,  and  by  such  neglect  had  caused  her 
to  leave  and  live  separately  and  apart  from  him ; 
that  there  was  evidence  that  the  husband  and  the 
wife  were  living  apart  by  mutual  agreement,  and 
that  the  complaint  had  not  been  miade  within  six 
months. 

Barnard  for  the  appellant.— The  justioes  were 
wrong  in  treating  the  agreement  as  they  did.  On 
the  bare  and  improbable  assertion  of  the  wife 
that  the  agreement   was  never  intended  to  be 
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acted  on,  they  treated  it  as  a  nnllily.  There  was 
a  BQggestiaii  that  the  agreement  wae  not  properly 
stamj^d,  and  this  seems  to  have  had  some  weisht 
with  the  jnstioes.  The  wife  herself  admitted  that 
some  money  had  been  paid  onder  the  agpreement. 
The  evidence  on  this  point  was  except  for  the 
wife's  nncorroborated  assertion  all  in  favonr  of 
the  husband.  At  any  rate  the  jastioes  shonld 
have  gone  more  fully  into  the  circumstances 
afleoting  the  validity  of  the  agreement.  Farther 
the  oomplaint  was  ont  of  time.  Unless  the  offence 
is  continaing,  oomplaint  must  be  made  within 
six  months  of  the  commission  of  the  offence. 
"Neglect "  in  this  Act  is  not  a  continuing  offence. 
He  cited 

mU9  V.  EU%8,  75  L.  T.  Bep.  390  ;  (1896)  P.  251. 

The  offence  committed  by  the  appellant,  if  any, 
was  committed  in  1887. 

Mcteown  for  the  respondent. — The  justices  heard 
the  wife's  evidence  as  to  the  agreement,  and 
believed  it.  That  was  sufficient  eround  for  dis- 
regarding the  agreement.  Apart  m>m  this  agree- 
ment the  husband  has  no  answer  to  the  complaint. 
Further,  the  document  ought  to  have  been  stamped 
with  a  10«.  stamp. 

Barruird  in  reply. — Some  evidence  may  have 
been  given  by  the  wife  impeaching  the  agreement^ 
but  it  was  not  such  as  to  entitle  the  justices  to 
disregard  it  forthwith. 

The  Pbbbidbkt.— In  mv  judgment  this  agree- 
ment lies  at  the  root  of  the  whole  matter.  The 
only  ffround  of  complaint  in  this  case  is  that  the 
appeUant'mlfully  neglected  to  provide  reasonable 
maintenance  for  the  respondent,  and  by  such  neglect 
caused  her  to  leave  and  live  separately  and  apart 
from  him.  If  the  charge  was  that  he  did  so  in 
1887,  an  application  founded  thereon  would  be 
out  of  time.  EUia  v.  EUis  (75  L.  T.  Rep  390 ; 
(1896)  P.  251)  decided  that  point  and,  I  think, 
decided  it  rightly.  Therefore,  unless  there  was 
some  other  occasion  upon  which  the  ground  of 
complaint  can  be  justly  fastened  the  application 
of  the  respondent  must  necessarily  ful.  That 
depends  on  the  memorandum  of  agreement.  If  it 
be  the  case  that  the  respondent  Im  her  husband 
only  temporarilv,  if  it  was  not  settled  between 
them  in  1887  that  there  was  to  be  a  final  sepa- 
ration, I  do  not  see  why  she  necessarily  zor- 
feited  her  right,  at  any  time,  when  that  temporary 
separation  came  to  an  end,  to  return  to  him ;  and 
when  she  did  return  and  he  shut  the  door  in  her 
face,  it  may  fairly  be  contended  that  there  was 
neglect  by  him  to  provide  mainteoance  for  her, 
and  by  such  neglect  he  caused  her  to  leave  and 
live  separate  and  apart  from  him.  It  all  depends 
upon  tne  agreement.  I  am  reluctant  to  say  that 
the  justices  who  heard  the  parties  and  saw  them 
give  their  evidence  were  wrong  in  accepting  ^e 
wife's  story,  extraordinary  though  it  be,  as  against 
that  of  tiie  husband.  But  the  justices  hi^  not 
all  the  evidence  b^ore  them;  uiey  had  not  the 
solicitor  before  them  who  attested  the  document, 
and  whose  evidence  should  be  conclusive.  If  he, 
beii^g  called  as  a  witness,  were  to  say  that  the 
consideration  money  was  paid,  and  if  he  were  to 
deny  saying  that  the  document  was  not  worth  the 
paper  it  is  written  on,  that  would  be  conclusive 
against  the  wile  on  this  summons.  I  think,  there- 
fore, that  this  case  must  be  remitted  to  the 
justices,  with  the  expression  of  opinion  that  the 


document  is  condusive,  one  way  or  the  oilier, 
when  the  whole  available  evidence  as  to  it  shall 
have  been  given.  If  the  document  is  invalid,  tiien, 
in  my  opinion,  the  wife  has  a  good  gpround  for 
complaint;  if  valid  the  husband  has  a  complete 
answer. 

Babnbb,  J. — ^I  agree.  It  is  impossible  to  decide 
this  case  properly  without  knowing  whether  this 
is  a  binding  agreement  or  not,  although  the 
justices  have  decided  upon  the  evidence  of  the  wife 
that  it  is  not,  it  is,  in  my  judgment,  desirable 
that  the  case  should  be  sent  back  to  them  in  order 
that  the  whole  of  the  evidence  on  the  subject  ma,j 
be  given. 

Macoun  asked  for  the  respondent's  costs. 

The  Pbbbidbnt. — ^The  rule  upon  which  we 
have  previously  acted,  and  which  we  intend  to  lay 
down  is  that,  where  a  wife  has  obtained  a  dedsion 
in  her  favour  and  comes  here  to  support  it,  she 
ought  to  have  her  costs.  The  appellant  must 
therefore  be  ordered  to  pay  the  costs  of  the 
respondent  on  this  appeaL 

Solicitors  for  the  appellant,  BiddeU  and  Co^^ 
for  Lewis  and  Pocoek,  Cardiff. 
Solicitor  for  the  respondent,  B,  Wodker  Kemp. 


S^ixj^xtm  Cmirt  oi  ^iiJttfatttrt 
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Feb.  6,  8,  9, 12, 13,  and  March  6,  1900. 

(Before  Linblby,  M.B.,  Biobt  and 
Williams,  L.JJ.) 

AtTOBNBT-GENBBAL    17.    GXTABDIANS    OF     THB 

Poob  of  the  Mbbthtb  Ttdtil  Union,  (a) 

▲PPBAX  FBOM  THE  GHANCBBY  DIVISION. 

Poor  law — Belief — UnatUhorised  pv/rpose — Wilful 
refusal  to  work — Workmen  on  iiruee — "  Sudden 
and  urgent  necessity'* — Crimincd  lictbiUiy — 
Remedy  for  misapplication  of  rates — Powers  of 
Local  Cfovemment  Board — Poor  Belief  Act  1601 
(43  Elist.  c.  2),  s.  1-^Vagraney  Act  1824  (5  Geo  4, 
c.  83),  8.  S^Poor  Law  Amendmeni  Act  1834 
(4>&  5  Will  4,  c.  76),  ss.  15,  52,  54~Poor  Law 
Audit  Act  1848  (11  &  12  Vict.  c.  91),  s.  4. 

Owners  and  occupiers  of  collieries  and  ratepayers 
in  the  defendant  union  claimed  a  declaration 
that  the  establishment  of  labour^yards  and  the 
esopenditure  of  the  union  funds  by  the  ffuardians 
of  the  union  for  the  purpose  of  providing  outdoor 
relief  for  ahle-bodiea  persons  and  their  famUiee 
otherwise  able,  to  the  knowledge  of  the  guardiame^ 
to  maintain  themselves  and  their  families  was 
iUegoL 

Held,  that  the  payment  by  the  guardians  out  of  the 
poor  rates  of  any  money  for  setUna  to  wofic,  or 
for  the  relief  of,  able-bodied  men  who  were  ai  the 
time  able  to  obtain  and  perform  work  ai  vrnges 
sufficient  to  support  themselves  and  their  wioes 
and  families  {%f  any)  was  uvloMfuL,  but  not  relief 
given  to  or  for  the  wives  and  children  of  sneh 
men. 

A  destitute  person,  or  a  person  having  no  means  to 
maintain  himself,  does  not  include  a  person  able 
to  work  and  able  to  procure  vforh. 

(a)  Reported  by  E  A.  flOBATOHUnr,  Beq.,  Bftrrletar-»t^Law. 
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A  workman  an  BMt$  is  not  entiiled  io  relief  fMleu 
he  ie  phyeieaOy  unable  io  work. 

A  foreon  vnihoutfood  or  money  is  noi  desHtuie  if 
ne  ie  phyeieaUy  able  io  work  and  ean  gei  work  on 
ierms  rscuonahle  in  ihe  opinion  of  the  poor  law 
authorities. 

Any  person  wUfuUy  becoming  chargeable  to  the 
fides  is  criminMy  licible  as  a  vagrant. 

A  person  "requiring  relief*'  means  a  person 
iegaUy  entitled  to  demand  it,  and  not  any  person 
aching  for  it. 

Crvminai  liabiliJty  of  guardians  of  the  poor  for 
refusing  and  granting  relief  discussed  under 
sect.  52  of  the  Poor  Law  Amendment  Act  1884 

The  poor  law  powers  of  the  Local  €h)vemment 
Board  are  aaministrative,  not  legislative,  and 
ihe  board  has  no  power,  by  poor  law  order  or 
otherwise,  to  aUow  the  grarU  of  relief  to  persons 
not  entitled  to  it  under  43  Elis.  c.  2. 

The  power  of  the  hoard  to  remit  the  auditors*  dis" 
cMowance  of  illegal  payments  cannot  he  inter- 
fered with  Sy  any  court  of  law. 

The  Poor  Law  Statutes  before  1834  summarised 
and  explained. 

An  injunction  may  be  granted  to  prevent  misappli- 
cation of  rates. 

Form  of  order. 

Decision  of  Bomsr,  J.  (80  L.  T.  Rep.  618)  reversed. 

This  action  was  bronght  by  the  Attorney- 
General  at  the  relation  of  the  Powell  Dnffryn 
Steam  Goal  Gomnany  Limited,  and  by  that  com- 
pany on  behalf  of  themselTea,  and  ail  other  tiie 
ratc^yers  of  the  Merthyr  Trdyil  Union,  against 
the  gnardians  of  the  poor  of  that  nnion. 

The  cause  of  action  arose  nnder  the  following 
circiimstanoes : — 

In  1898  a  strike  of  colliers  occnrred  in  South 
Wales  in  consequence  of  a  disagreement  with 
their  employers  as  to  the  rate  of  wages,  whereby 
many  men  who  were  not  colliers  were  thrown  out 
of  employ. 

Many  colliers  and  other  workmen  in  the 
Merthyr  Tydvil  Union  applied  for  poor  law 
relief. 

On  the  11th  April  the  men  were  invited  to 
resume  work  at  a  slight  adyance  on  their  former 
rate  of  wages,  but  the  bulk  of  them  declined  the 
offer  and  remained  out  on  strike. 

On  the  26th  April  the  guardians  of  the  Merthyr 
Trdvil  Union  passed  a  resolution,  in  consequence 
of  the  large  number  of  able-bodied  men  applying 
for  relief,  to  establish  labour  yards  throughoat  the 
nnion  wherever  required,  and,  partiy  by  these 
yards  and  works,  and  partly  by  gifts  of  food  or 
mone^,  the  necessitous  workmen  and  their 
families  were  relieved. 

So  far  as  the  colliers  were  concerned,  work  was 
ofEered  to  them  in  neighbouring  collieries,  and  of 
this  the  gfoardians  were  aware. 

The  yards  remained  open  till  the  6th  Aug.,  and 
it  was  estimated  that  upwards  of  20,000l.  had 
been  spent  out  of  the  rates  in  relieving  able- 
bodied  colliers  so  refusing  to  work,  an  amount 
lai|;ely  in  excess  of  the  normal  sum  expended  in 
relief. 

The  plaintiffs  alleged  that,  at  any  rate  so  far  as 
reUted  to  the  colliers  or  other  able-bodied  persons 
who  could  get  work,  the  gfuardians  ought  not  to 
have  relieved  them. 

The  plaintiffs  contended  that  the  payments 
made  to  the  colliers  or  persons  in  the  same  posi- 


tion ought  to  be  disallowed,  and  the  guardians  be 
ordered  to  refund  the  sums  paid. 

The  plaintiffs  further  asked  for  an  injunction 
to  restrain  any  further  relief  being  given  to  such 
colliers  or  able-bodied  persons. 

The  gpiardians,  to  provide  for  relief  in  the 
union,  mid  in  the  usual  way  issued  orders  for  con- 
tributions to  the  common  fund  of  the  union  to 
the  overseers  of  the  parishes  comprised  therein, 
and  the  overseers  thereupon  levied  and  collected  a 
rate  in  their  jparishes. 

The  plaintiffs  said  that  this  rate  was  higher 
than  it  otherwise  would  have  been,  by  reason  of 
the  guardians  havine  improperly  relieved  work- 
men in  the  manner  above  stated,  and  accordingly 
they  asked  for  an  injunction  to  restrain  the 
guardians  fit>m  enforcing  or  receiving  payments 
m  respect  of  such  orders. 

The  plaintiffs  also  asked  a  declaration  "that 
the  estalolishment  and  maintenance  by  the  defen- 
dants of  labour  yards  or  relief  works  for  the 
purpose  of  provioing  outdoor  relief  for  able- 
oodied  persons,  to  i£e  knowledge  of  the  defen- 
dants otnerwise  able  to  maintain  themselves  and 
their  families,  and  the  expenditure  by  the  defen- 
dants of  parts  of  the  common  fund  of  the  union 
for  the  purpose  of  relieving  such  able-bodied 
persons  and  their  families  constituted  a  breach 
of  the  statutoiy  duties  of  the  defendants"  as 
guardians. 

Ultimately  at  the  trial  the  plaintiffs  asked  only 
for  a  declaration  of  this  nature. 

By  their  defence  the  defendants  asserted  that 
none  of  the  acts  of  which  the  plaintiffs  complained 
constituted  a  breach  of  the  statutory  powera  or 
duties  of  the  defendants,  or  was  in  any  respect 
illegal. 

And  the  defendants  further  said  that  if  any  of 
the  relief  granted  by  them  was  illegal,  it  would 
be  the  duty  of  the  district  auditor  to  disallow  the 
expenses  incurred  bv  the  defendants  in  relation 
thereto,  and  to  surcharge  the  person  or  pereons 
who  authorised  the  payments,  unless  the  Local 
Government  Board  should  in  purauance  of  their 
statutory  powera  remit  the  disallowance  and 
surcharge. 

And  Uie  defendants  said  that  the  proper  remedy 
of  the  plaintiffs  was  to  apply  to  tne  auditor,  at 
the  audit  of  the  accounts  relating  to  the  alleged 
illegal  expenses,  to  disallow  and  suroharge  them. 

Interrogatories  were  administered  by  the  plain- 
tiffs, and,  in  answer  to  the  fourth  interrogatory, 
the  defendants'  clerk  said  :-^.  "  I  believe  that  at 
the  time  when  persons  who  had  formerly  been 
engaged  in  or  about  the  plaintiff  company^s  and 
other  collieries  were  relieved  at  the  labour-yards, 
they  might  have  obtamed  and  were  offered  work 
upon  terms  which  they  did  not  think  proper  to 
accept,  and  that  notices  containing  the  offer  of 
such  terms  were  posted  at  the  said  oolderies. 
And  I  believe  that  the  relieving  officen  and 
individual  members  of  the  defendant  board  of 
g^uardians  were  aware  dl  the  fact.'' 

The  guardians'  statutory  powers  and  duties  were 
defined  by  two  ordera  of  Oct.  1870,  made  under 
the  Poor  Law  Amendment  Act  1834. 

By  the  order  of  the  1st  Oct  1870,  able-bodied 
persons  and  their  families,  if  obieots  of  Telief, 
were  to  be  relieved  wholly  in  the  workhouse, 
except  under  special  ciroumstanoes  mentioned  in 
the  order,  such  as  sudden  and  uraent  necessity ; 
and  by  the  supplemental  order  of  the  29th  Oct., 
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if  the  guardians  shotdd  depart  in  any  particular 
instance  from  the  regulations  and  within  fifteen 
days  after  such  departare  should  report  the  same 
and  the  grounds  thereof  to  the  Poor  Law  Board 
(now  represented  by  the  Local  Gkyrenunent 
Board),  and  the  board  shotQd  approve  of  such 
departure,  then  the  relief  granted  in  such  par- 
ticular instance  should,  if  otherwise  lawful,  not 
be  deemed  to  be  unlawful  or  be  subject  to  be 
disallowed. 

The  guardians  by  several  reports  had  reported 
to  the  Local  Gk)vemment  Board  all  the  particular 
instances  in  which  relief  was  being  granted  to  the 
persons  employed  at  the  labour  yards,  and  the 
grounds  for  granting  such  relief,  and  the  board 
had  approved  of  the  granting  of  the  relief  in  all 
but  one  of  the  reports,  which  was  not  yet 
approved. 

The  action  came  on  for  trial  before  Bomer,  J. 
on  the  2l8t  and  22nd  Feb.  1899,  when  his  Lord- 
ship reserved  judgment. 

On  the  27th  March  the  learned  judge  decided 
(80  L.  T.  Bep.  618) :  (1)  That  the  guardians  were 
bound  to  give  relief  in  urgent  oases,  even  though 
their  urgency  might  have  aYisen  from  the  wilnd 
refusal  of  the  men  to  work,  the  proper  course  for 
the  guardians  in  case  of  wilful  persisteiice  in  such 
refusal  being  to  prosecute  under  the  Vagrancy 
Act  1824.  (5  Geo.  4  o.  83),  s.  3 ;  (2)  that.  ^eneraUy 
speaking,  while  the  court  had  jurisdiction  in  a 
proper  case  in  an  action  at  the  instance  of  rate- 
payers to  restrain  guardians  from  applying  the 
poor  rates  for  unauthorised  purposes,  it  was  not 
proper  for  ratepayers  objecting  to  a  poor  rate  as 
excessive  to  come  to  the  court  by  way  of  appeal 
against  it  and  ask  for  an  injunction,  instead  of 
going  before  the  auditors  appointed  by  the  Local 
Government  Board,  and  appealing  therefrom  as 

!>rovided  by  the  Poor  Law  Amendment  Act  1844 ;  ^ 
3)  that,  as  in  the  special  ciroumstances  of  this 
case  it  was  not  proved  that  the  guardians  had 
relieved  a  single  case  not  of  sudcfen  and  urgent 
necessi^  which  they  were  bound  to  relieve,  the 
plaintifEs  were  not  entitled  to  any  assistance  by 
way  of  declaration  or  otherwise ;  and  (4)  that  the 
guardians  had  not  disregarded  the  regulations 
contained  in  the  orders  made  under  the  Foor  Law 
Amendment  Act  1834 ;  that  he  could  not  say  that 
any  of  the  relief  p^ven  by  them  was  not  "  other- 
wise lawful  **  withm  the  meaning  of  the  words  of 
the  orders ;  and  that  there  was  such  "  sudden  and 
urgent  necessity"  within  the  meaning  of  the 
orders  as  would  justify  relief  being  given  out  of 
the  workhouse. 

From  that  decision  the  plaintiffs  now  appealed. 

Neville,  (J.O.  and  Upjohn,  Q.O.  (with  them 
8,  O.  Lwhington)  for  the  appellants.  —  The 
guardians  were  not  justified  in  rolievin|^  out 
of  the  rates  persons  who,  although  without 
money  or  food,  nad  the  means  of  getting  both  if 
they  chose  to  work.  The  whole  relief  was  given  on 
a  wrong  principle.  The  persons  relieved  were  not 
'^  destitute "  in  the  sense  in  which  that  word  is 
used  in  the  statutes  relating  to  the  relief  of  the 
poor,  of  which  the  most  important  is  43  Eliz. 
c.  2.  The  individuals  relieved  were  able-bodied 
persons,  and  capable  of  maintaining  themselves, 
and  not  within  toe  scope  of  that  Act :  (Lambard's 
Eirenaroha,  pp.  207-209).  There  was  no  case  of 
"sudden  and  earnest  necessity,"  as  Bomer,  J. 
considered,  within  the  meaning  of  that  expression 


as  used  in  the  Poor  Law  Amendment  Act  1834, 
s.  54,  and  subsequent  statutes.  A  summary  of 
the  provisions  of  the  Poor  Law  Acts  before  the 
statute  of  Elizabeth  is  contained  in  tiie  report  of 
i^ete  V.  Co{Z0<i  (2  B.  &  0.  324).    See  also 

Bs9  V.  IfihahiUmU  of  Hyworth,  1  Strange,  10 ; 
Bex  V.  JtuUees  of  North  Biding  of  Torkehire,  3 
Dow.  A  K  510. 

The  Yagrancy  Act  1824  does  not  authorise  a 
person  who  refuses  to  work  to  compel  the 
guardians  to  grant  him  relief  out  of  the  rates ; 
and  the  Poor  Law  Amendment  Act  1834  does  not 
enlarge  the  class  of  persons  who  may  claim  relief. 
No  one  has  the  rignt  to  be  maintained  out  of 
the  rates  in  idleness.  Then  as  to  giving  relief  to 
the  wives  and  children  of  the  persons  relieved,  it 
is  the  same  thing  as  giving  to  tiie  husband  and 
father  himself;  they  had  no  right  apart  from 
the  husband  and  father.  They  merely  increased 
the  relief  given  to  the  man.  Anv  power  that  a 
father  mi^ht  have  to  deprive  his  children  of  the  right 
to  relief  is  removed  by  the  Prevention  of  Cruelty 
to  Children  Act  1894.  [Williams,  L.J.  referred  to 
Eeg.  V.  8t  Mary  lelington  Union  (3  B.  &  S.  46) 
on  this  point.]  It  is  well  eeteblished  that  an 
injunction  will  be  granted  to  restrain  an  improper 
application  of  the  poor  rates : 

Bern  V.  8te%oart,  12  A.  A  E.  773,  at  p.  777 ; 
Attomey^Oeneral  v.  WUkineon,  28  L.  J.  392,  Ch.  ; 
Attomey'Oenerdl     r.     Southampton     Union,     17 

Sim.  6 ; 
Attometf'Oeneral  v.  CompUm,  1  T.  A  CoIL  C.  C. 

417; 
Attomey'Oeneral  y.  West  Hartlepool  Improvement 

Commieeionen,  22  L.  T.  Bep.  510 ;  L.  Bep.  10 

£q.  152. 

Sir  Edward  Clarice,  Q.O.  and  Svfifrfen  Eady^ 
Q.O.  (with  them  Alexander  Glen)  for  the  reapon- 
dents. — A  duty  is  cast  upon  the  guardians  of  the 
poor  to  relieve  all  destitute  persons  witfaoat 
inquiring  into  the  causes  of  their  destitution.  It 
is  not  for  them  to  say  whetiier  an  applicant  for 
relief  has  acted  reasonably  in  refusing  to  accept 
employment  offered.  If  relief  is  required  it  mnat 
be  given,  and  where  fatal  consequences  ensue  from 
a  refusal  to  grant  relief  the  guardians  may  be 
made  liable  for  manslaughter : 

Reg,  V.  Carter,  15  Cox  C.  C.  746. 

As  to  a  relieving  officer's  breach  of  duty  to  relicTe 
the  destitute,  see  Clark  v.  Joelin  (27  L.  T.  Bep. 
762).  A  destitute  person,  whatever  be  the  reason 
for  his  destitution,  is  entitied  to  relief,  althoug^h 
he  may  be  liable  to  a  month's  imprisonment  under 
sect.  3  of  the  Vagrancy  Act  1824  if  he  has  become 
actually  chargealble  to  the  parish  after  he  haa 
received  relief.  The  relief  of  the  poor  and  the 
punishment  of  vagrante  go  side  by  side.  In  the 
present  case  it  was  not  possible  for  individual 
men  to  accept  the  work  offered  on  fresh  terms,  as 
one  man  could  not  work  a  colliery  by  himself.  All 
the  cases  relieved  were  investigated,  and  it  was 
ascertained  that  all  were  cases  of  "sudden  and 
urgent  necessity "  within  the  Poor  Law  Order  of 
1870,  it  being  ascertained  that  the  applioante  for 
relief  were  starving.  Belief  could  not^  therefore^ 
be  refused  Prosecution  under  the  Yagrancr 
Acte  was  the  only  course  open.  P^tlltamb,  L. J. 
— An  indictment  for  granting  rehef  unneoesnrily, 
as  well  as  for  refusing  relief,  will  lie :  Tawney^B 
case  (Bott.  12 ;  16  Yin.  Abr  jp.  415).]  The  oases 
cited  of  Attorney- Cfeneral  v.  wHkineon  {ubi  sup.)* 
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AUomey'Oeneral  ▼.  S<nUhampian  Union  (ubi  wpX 
mdAHopiey'Gfeneral  y.  Conwton  {uhi  gup.)  are  aU 
diatingmflhable.  They  were  Uhanoery  oajses  where 
f ands  were  not  being  oaed  for  relief  of  the  poor, 
bat  for  extraneous  porpoeeB;  and  AHorney- 
(xeneral  y.  West  Hartlepool  Improvement  Commis- 
eionen  {ubi  sup,)  was  not  a  poor  law  case  at  all. 
There  is  no  case  in  which  the  oonrt  has  interfered 
on  the  ground  that  relief  has  been  improperly 
granted.  [Williams,  L.J.  referred  to  Bex  v. 
Winahip  (5  Burr.  267) ;  Wiae'a  ease  (1  Yentr.  69).] 
The  provision  of  the  statute  of  Elizabeth,  that,  if 
able-bodied  persons  haye  no  means  to  maintain 
themselyee  tney  shall  be  set  to  work,  does  not 
imply  having  the  possibility  of  obtaining  the  means 
to  maintain  theitiselyes : 

Beg.  y.  Mabbett,  5  Cox  G.  C.  339 ; 
Reg.  y.  Chandler,  6  Cox  C.  C.  519. 

S Williams,  L. J.  referred  to  Beg.  y.  Newtown  and 
ilanidloes  Union  (28  J.  P.  725).]  The  plaintiffs 
here  cannot  obtain  an  injunction,  and  nnder  such 
circomstances  the  court  ought  not  to  make  a 
declaration  merely  for  the  purpose  of  assisting 
them  to  recover  the  money  elsewhere : 

Barraclough  y.  Broum,  76  L.  T.  Sep.  797 ;  (1897) 

A.  C.  615,  622,  628 ; 
Grand  Junetion  Watenoorka  Company  y.  Hamp  ton 

Urban  Council,  78  L.  T.  Bep.  673  ;  (1898)  2  Ch. 

831,344. 

Ab  to  ill€^^  payments,  see  sect  4  of  the  Poor 
Law  Audit  Act  1848.    They  referred  also  to 

Bw  y.  CoUett,  2  B.  A  C.  324 ; 
Flannagan  y.  Bithopwearmouth  Overioeri,  27  L.  J. 
46M.  C. 

NevilU,  Q.O.  repUed.  ^^  ^^  ^ 

Ma/reh  6. — The  following  written  judgment  was 
deliyered  by 

LiNDiJBT,  M.B. — ^tinder  the  poor  law  statutes 
passed  before  1834  the  only  persons  entitled  to 
relief  out  of  the  poori-ates  were  those  described  in 
the  43  Eliz.  c.  2,  under  three  heads — ^namely  (1) 
the  children  of  parents  unable  to  keep  and  main- 
tain them;  (2)  such  persons  who,  having  no 
means  to  maintain  themselyes,  used  no  ordmary 
and  daily  trade  of  life  to  ^t  their  living  by  ;  (3) 
the  lame,  impotent,  old,  blind,  and  such  others  as 
were  poor  and  not  able  to  work.  The  first  two 
of  these  nlnnpon  were  to  be  relieved  by  being  set 
to  work.  The  third  alone  were  to  be  relieved 
without  work.  Omitting  children,  and  speaking 
only  of  adults,  the  oldor  statutes  drew  a  broad 
dis&nction  between,  first»  the  impotent  poor,  that 
is,  poor  unable  to  work  and  who  were  to  be 
reUeved  without  work,  and,  secondly,  the  able- 
bodied  poor,  that  is,  poor  able  to  work  but  unable 
to  maintain  themselves.  These  were  to  be  relieved 
but  only  by  being  set  to  work.  If  a  poor  person 
able  to  work,  and  for  whom  work  was  found  by 
the  parish  authorities,  would  not  work,  he  became 
liable  to  imprisonment  under  sect.  2  of  the  statute 
of  Elizabeth  and  the  subsequent  Vagrant  Acts ; 
but  I  can  find  nothing  in  the  statutes  before  1834 
which  entitles  an  abfo-bodied  person  having  the 
means  of  supporting  MmaAlf  to  obtain  relieffrom 
the  parish  authorities  by  being  set  to  work  or 
otherwise.  On  the  other  han<^  orders  for  the 
relief  of  poor  persons  were  constantly  <mashed 
on  the  sround  that  they  were  not  stated  to  be 
impotent.  A  poor  person  able  to  work  and  able  to 
procure  work  might  became  chargeable  to  the 


parish  by  refusing  to  work  so  long  as  to  become 
physically  unable  to  work,  or  by  reducing  his 
wife  and  children  to  such  a  state  as  to  render 
them  chargeable  to  the  parish.  If  he  did  this  he 
would  force  himself  ana  them  on  the  rates,  and 
be  punishable  under  the  Vagrant  Acts.  This  is 
the  true  explanation  of  the  language  used  in  the 
Vagrancy  Act  of  5  Greo.  4,  c.  S,  s.  3.  It  says : 
"Everjr  person  being  able  whoUy  or  in  part  to 
maintain  himself  or  nerself  or  his  or  her  family 
by  work  or  b^  other  means  and  wilfully  neglect- 
ing or  ref asmg  so  to  do,  by  which  irafusal  or 
neglect  he  or  she,  or  any  of  his  or  her  family 
whom  he  or  she  may  be  legally  bound  to  main- 
tain, shall  have  become  cliargeable  to  any 
parish,"  shall  be  deemed  to  be  an  idle  and  dis- 
orderly person  and  be  liable  to  imprisonment. 
The  penalt^r  here  inflicted  is  for  a  wrone  done  by 
the  person  imprisoned ;  and  the  wrong  done  is  by 
becoming  chargeable  or  by  rendering  others  whom 
he  ought  to  support  chargeable  on  we  rates  when 
he  had  no  justification  for  so  doing.  It  would  be 
an  entire  perversion  of  this  statute  to  construe  it 
as  entitling  an  able-bodied  man  who  could  sup- 
port himself  if  he  would  to  relief  of  any  kind  by 
the  parish  authorities.  He  could  demand  no 
relief  in  food  or  work  from  them  if  he  could 
obtain  work  and  could  support  himself  and  his 
family  without  their  assistance.  This  conclusion 
as  to  the  effect  of  the  older  poor  laws  is  based 
upon  a  careful  perusal  of  them,  and  upon  what  is 
to  be  found  in  digests  and  treatises,  and,  in  par- 
ticular, upon  the  resolutions  of  the  judges  in 
Lambflbrd's  Eirenarcha  8, 9,  and  10,  which  I  r^ard 
as  an  extremely  valuable  exposition  of  the  law  by 
persons  thoroughly  well  acquainted  with  it  and 
its  working  in  and  shortly  after  the  reign  of 
Elizabeth.  I  haye  not  succeeded  in  finding  any 
judidal  interpretation  of  the  words  '*  Such  persons, 
married  or  unmarried,  having  no  means  to  main- 
tain them,  as  use  no  ordinary  and  daily  ti-ade  of 
life  to  get  their  living  by."  These  are  the  words 
used  in  sect.  1  of  the  statute  of  Elizabeth  to 
describe  the  class  of  able-bodied  poor  able  to 
procure  work.  It  must  be  borne  in  mind  that 
the  poor  laws  have  nothing  to  do  with  the  regula- 
tion of  labour.  That  was  provided  for  by  other 
statutes  relating  to  labourers  and  artificers. 
The  poor  laws  impose  on  the  comparatively 
well-to-do  the  duty  of  supporting  those  who  by 
reason  of  their  poverty  cannot  maint>ain  them- 
selves. This  being  so,  the  inability  to  maintain 
himself  which  justifies  an  able-bodied  man  in 
requiring  relief  from  the  poor  law  authorities 
must,  I  apprehend,  be  a  real  actual  inability  to 
support  himself  on  any  terms  which  he  can  in 
fact  comply  with,  and  which,  as  between  him  and 
the  ratepa^^ers,  do  not  justify  him  in  refusing  to 
support  himself.  He  cannot,  in  my  opinion, 
lawfully  justifj^  such  refusal  on  the  ground  that 
he  cannot  obtam  work  on  terms  which,  as  between 
him  and  his  employei*,  he  does  not  consider  reason- 
able. What  is  a  reasonable  agreement  for  a  man 
to  enter  into  is  one  thing ;  what  is  a  reasonable 
justification  for  a  man  compelling  others  to  sup< 

E>rt  him  is  quite  another  thing,  but  it  is  the 
tter  alone  which  the  poor  law  authorities  ought 
to  consider.  This  is  a  matter  of  the  utmost 
importance  in  the  present  case,  and,  indeed,  in  all 
cases  in  which  work  can  be  got  on  terms  which 
will  enable  a  m-m  to  support  himself  and  his 
family,  but  which  he  will  not  accept  because  he 
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prefers  to  stand  out  in  the  hope  of  obtaining 
Detter  terms  than  those  offered  him.  The  shoH 
effect  of  the  poor  laws  before  1834  I  understand 
to  ha^e  been  as  follows: — (1)  No  one  who  was 
starving  coold  be  lawfnUy  refused  relief,  whether 
he  was  in  that  state  by  his  own  fault  or  not ;  (2) 
poor  persons  physioaUj  unable  to  work  were 
entitled  to  rehef  out  of  the  rates  without  being 
set  to  work ;  (3)  poor  persons  physically  able  to 
work,  but  who  could  not  obtain  work,  were 
entitled  to  relief  by  having  work  found  for  them 
at  the  expense  of  the  ratepayers  if  no  other  work 
could  be  found ;  (4)  poor  persons  physically  able 
to  work  were  not  entitled  to  reli^  in  any  other 
way ;  (5)  but  poor  persons  able  to  work  and  able 
to  procure  it  might,  oy  refusing  to  work,  become 
so  weak  as  to  be  no  longer  able  to  work,  in  which 
case  they  became  entitl^  to  relief  out  of  the  rates 
and  at  the  same  time  liable  to  imprisonment. 
This  was  an  anomaly,  for  it  enabled  a  person  to 
obtain  a  lesal  advantajro  by  his  own  wrongdoing. 
The  anomuy  was  justified  on  grounds  of  r^umanity . 
The  penaltv  for  refusing  to  work  was  imprison- 
ment not  death  by  starvation.  Under  vanous 
statutes  passed  in  the  reign  of  George  III. — ^viz., 
22  Geo.  3,  c.  83,  ss.  29-35  (Gilbert's  Act);  36 
Geo.  3,  c.  23,  s.  1 ;  55  Geo.  3,  c.  137,  s.  3 ;  59 
Geo.  3,  c.  12,  8.  2,  outdoor  relief  was  authorised  to 
be  given  to  able-bodied  poor  who  could  not  sup- 
port themselves  and  families.  But  even  when 
these  Acts  were  in  force,  and  abused  as  they  were, 
I  do  not  find  that  they,  or  any  decisionii  upon 
them,  authorised  relief  to  able-bodied  poor  who 
could  support  themselves  and  their  families  if 
they  chose  to  do  so.  Bex  v.  Inhabitants  of 
Hytoarth  (1  Stranse,  10)  shows  that  before 
these  Acts  no  relief  could  be  lawfully  given  to 
such  persons,  and  Bex  v.  CoUett  (2  B.  &  G.  324), 
decided  in  1823,  proceeded  on  the  supposition 
that  the  law  in  this  respect  remained  unaltered, 
though  thn  mode  of  relieving  able-bodied  poor 
who  could  not  obtain  work  was  left  undecided. 
In  1834  the  poor  law  was  very  greatly  improved. 
Boards  of  guardians  were  formed  and  a  Gentral 
Poor  Law  Board  was  created  with  very  large 
powers  of  administration:  (see  4  &  5  Will.  4, 
c.  76).  But  large  as  those  powers  are,  I  cannot 
find  anything  in  the  Act  of  1834  or  in  any  later 
Act  which  has  enlarged  the  class  of  persons 
entitled  to  relief  under  the  former  statutes.  I  can 
find  no  section  which  entitles  able-bodied  persons 
to  support  out  of  the  rates  if  they  can  obtain  work 
and  support  themselves  and  their  families,  if  they 
choose  to  do  so.  Sect.  54  of  the  Act  of  1834 
authorises  overseers  to  give  temporary  relief,  but 
not  money,  in  cases  of  sudden  and  urgent  neces- 
sity. The  object  of  this  section  is  to  enable  over- 
seers to  act  without  reference  to  the  guardians  in 
cases  which  admit  of  no  delay.  The  same  section 
authorises  justices  to  order  medical  relief  in  case 
of  sudden  and  dangerous  illness.  This  section 
has  no  immediate  bearing  on  the  question  which 
has  to  be  decided  on  this  appeal,  and  would  not 
require  further  notice,  except  for  the  contention 
that  the  case  before  us  was  one  of  urgent  neces- 
sity. I  will  examine  this  contention  presently. 
Having  ascertained  the  classes  of  persons  entitled 
to  i*elief  under  the  poor  law  statutes,  it  is  neces- 
saiy  to  discover  whether  the  Local  Government 
Board  can  authorise  relief  to  be  given  to  persons 
not  entitled  to  demand  it,  and  to  what  extent  this 
power,  if  it  exists,  can  be  ex«'rcised.    The  powers 


of  the  Local  Government  Board  (#ho  now  repre- 
sent the  Poor  Law  GommissioneTs)  are  very  large 
and  must  be  carefully  examined.  The  enaotments 
which  confer  special  powers  upon  them  relating 
to  this  subject  are  4  &  5  WilL  4,  c.  76,  ss.  15,  4e, 
52,  105,  and  11  &  12  Yict.  c.  91,  s.  4,  amended 
by  29  &  30  Yict  c.  113,  s.  5.  Sect  15  of 
4  &  5  WilL  4,  c.  76,  clearly  confers  no  power  to 
grant  relief  to  any  person  not  entitled  to  relief 
under  the  poor  law  statutes.  It  is  in  express 
terms  confined  to  the  admiaistration  of  relief 
according  to  those  statutes,  and  there  is  a  remark- 
able provision  at  the  end  of  the  section  to  guard 
against  the  supposition  that  anything  in  the  Act 
iteelf  should  enable  the  commissioners  to  inter- 
fere in  any  individual  case  for  the  purpose  of 
ordering  relief.  Sect.  42  of  the  same  Act  relates 
to  regmations  to  be  observed  in  workhouses, 
and  mw  no  direct  bearing  on  this  case.  This 
section  in  no  way  authorises  relief  to  be  given  to 
persons  not  entitled  to  it  by  law.  Sect.  52  is 
more  important,  for  it  relates  to  outdoor  relief 
and  gives  the  commissioner  veiy  wide  powers. 
But  here,  again,  tiiey  are  restricted  to  making 
regulations  declaring  "to  what  extent  and  for 
what  period  the  reMet  to  be  given  to  able-bodied 
persons  or  to  their  families  in  any  particular 
parish  or  union  may  be  administered  out  of  the 
workhouse."  This  language  assumes  that  the 
persons  referred  to  are  entitled  to  relief,  and 
enables  rules  to  be  made  for  tiieir  relief  out  of 
the  workhouse,  instead  of  in  it.  But  I  cannot 
lead  this  section  as  empowering  the  commissioners 
to  order  relief  to  be  given  to  persons  not  entitled 
to  relief  at  all  under  the  statutes  relating  to  the 
poor.  Sect  52,  like  the  others  already  noticed, 
gives  powers  of  administering  those  laws,  but  no 
power  to  alter  them.  That  section  enacts  that 
relief  siven  contrary  to  the  regulations  shall  be 
deemed  unlawful  and  shall  be  disallowed  in  the 
accounts,  but  the  section  contains  a  proviso 
enabling  the  local  authorities  to  depart  from  the 
regulations  of  the  commissioners  in  cases  of 
emergency  and  authorises  the  commissioners  to 
approve  of  such  departure,  and  any  relief  so 
given  and  approved  "  if  otherwise  lawful "  is  not 
to  be  deemed  unlawful  or  be  disallowed.  So  that 
even  in  cases  of  emergency  no  relief  can  be  law- 
f  uUy  given  except  to  persons  entitied  to  it  under 
the  poor  law  statutes.  The  recital  at  the  com- 
mencement of  sect.  52  of  4  &  5  Will.  4,  c.  76, 
refers  to  the  abuse  of  the  powers  to  grant  outdoor 
relief  conferred  bv  the  statutes  of  GJeorge  III.,  to 
which  I  have  already  referred.  BuC  bearing 
them  in  mind  and  attending  as  we  ouj^ht  to  the 
recital  (which,  I  am  sorry  to  say,  is  omitted  from 
the  last  edition  of  the  revised  statutes),  I  cannot 
arrive  at  the  conclusion  that  the  commissioners 
appointed  under  4  &  5  WiU.  4,  c.  76,  to  carry  out 
the  improvemente  made  by  it  are  empowered  to 
extend  the  scope  of  the  poor  law  statutes,  and  to 
extend  thw  application  to  persons  not  entitied  to 
relief  under  tnem.  This  general  oondnsion* 
arrived  at  from  a  study  of  tiie  language  of  the 
sections  referred  to,  is  strengthened  by  sect  105, 
which  prohibite  the  removal  of  illegal  rules  by  a 
eertioraH  into  any  court  except  the  Qoeen's 
Bench.  This  shows  that  the  commissioners  have 
no  legislative  as  distinguished  from  administra- 
tive power.  12  further  authority  for  this  propo- 
sition is  wanted  it  is  to  be  found  in  WadSt^fftcm 
V.  Ouardiana  of  the  London  Union  (E.  B.  &  B« 
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^370 ;  see  pp.  399-400),  where  a  retrospectlTe  rate, 
•allesed  to  have  been  antborised  by  regulations 
made  by  the  commissioners,  was  held  iUe^.  I 
^gaaa  now  to  another  statute,  which  goes  further 
than  any  I  have  yet  referred  to ;  I  mean  11  &  12 
Yict.  o.  91,  8.  4,  relating  to  the  audit  of  poor  law 
accounts.  Under  this  Act  an  unlawful  expendi- 
ture properly  disallowed  by  the  auditor  may, 
nevertheless,  be  allowed  by  the  commissioners  on 
appeal  from  his  decision.  If  the  commissioners 
fina  the  subject-matter  of  the  disallowance  was 
incurred  "  under  such  circumstances  as  to  make  it 
fair  and  equitable  that  such  disallowance  shall  be 
remitted  *'  they  have  the  power  to  remit  it — i.e., 
to  authorise  the  allowance  of  the  unlawful  and 
properly  disallowed  expense.  This  is  a  very  large 
power,  which  is  now  intrusted  to  the  Local 
Government  Board,  and  with  the  exercise  of 
which,  when  it  arises,  this  court  cannot  interfere. 
But  the  remission  of  the  disallowance  of  an 
expense  unlawfully  incurred  no  more  renders 
lawful  the  incurring  of  the  expense  than  a  pardon 
for  a  crime  renders  lawful  the  past  criminal 
conduct  of  the  person  pardoned.  The  power  of 
the  commissioners  to  allow  an  unlawful  expense 
does  not  arise  until  such  expense  has  been  incurred 
and  been  disallowed ;  and  if  the  High  Court  has 
jurisdiction  to  prevent  the  improper  expense,  that 
jurisdiction  is  not  taken  away  by  the  power  given 
to  the  commissioners  to  allow  the  expense  if  it 
has  been  illegally  made.  So,  if  the  illegal  pavment 
is  a  ground  for  indictment,  its  allowance  by  the 
commissioners  will  afFord  no  legal  answer  to  tbe 
indictment.  At  the  same  time,  the  existence  of 
this  power  ou^ht  to  make  the  court  very  careful 
in  granting  injunctions  relating  to  poor  law  relief. 
Having  now  examined  all  the  statutory  enact- 
ments which  have  to  be  considered,  I  pass  to 
those  regulations  made  by  the  commissioners 
which  are  applicable  to  the  Merthyr  Tydvil 
Union.  They  are  dated  the  Ist  Oct.  1870,  and  the 
29th  Oct  1870.  As  might  be  expected  they  relate 
to  the  mode  of  administering  relief  to  poor  persons 
in  the  union.  They  are  purely  administrative 
orders ;  they  in  no  way  (inadvertently  or  other- 
wise) purport  to  authorise  the  granting  of  relief 
to  persons  not  entitled  to  it.  Art.  1  of  the  order 
of  the  let  Oct.  1870  says  that  "  every  able-bodied 
person  requiring  relief "  shall  be  relieved  wholly 
in  the  workhouse,  except  in  certain  specified  cases, 
the  first  of  which  is  "  where  such  persons  shall 
require  relief  on  account  of  sudden  and  urgent 
necessity."  The  expression  "  every  person  requir- 
ing relief  "  in  the  first  article  cannot  mean  every 
person  asking  for  relief  whether  entitled  to  it  or 
not.  The  regulations  relate  to  the  working  of  the 
poor  laws,  and  the  expression  in  question  must  in 
reason  be  confined  to  those  persons  who  are 
entitled  to  relief  under  the  poor  laws,  and  who 
require  such  relief.  Again,  the  first  exception 
refers  only  to  such  emergencies  as  reqairo  outdoor 
relief  instead  of  indoor  relief.  It  has  reference  to 
the  necessities  of  those  entitled  to  relief.  It  in  no 
way  enlarges  the  class  of  persons  entitled  to  relief 
under  the  poor  law  statutes.  If  the  workhouse  is 
full,  the  exception  justifies  giving  outdoor  relief 
to  poor  persons  entitled  to  relief  who  cannot  be 
received  into  the  workhouse ;  and  if  the  workhouse 
is  not  full  a  poor  person  entitled  to  relief  may 
need  it  so  urgently  as  to  entitle  him  to  outdoor 
relief  before  he  can  reach  tbe  workhouse.  But  to 
•construe  the  exception  as  justifying  relief  in  any 
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shape  to  persons,  few  or  many,  who  are  not 
entitled  to  any  relief  at  all  is  entirely  to  mistake 
the  object  of  the  exception,  and  to  put  upon  its 
lang^uage  a  meaning  which  it  will  not  bear.  The 
order  or  regulation  of  the  29th  Oct.  1870  is,  again, 
a  merely  administrative  order  directing  how  out- 
door relief  is  to  be  given  to  the  poor  entitled  to  it. 
As  I  understand  the  order,  outdoor  relief  is  only 
to  be  given  to  the  able-bodied  poor  who  are 
entitled  to  relief  and  who  will  do  a  certain  amount 
of  work.  But  if  they  comply  with  that  condition 
they  are  entitled  to  such  relief  for  themselves  and 
their  famUies  partly  in  food,  clothing,  and  articles 
of  necessity,  and  partly  in  money  as  stated  in  the 
order.  I  now  proceed  to  consider  what  has  been 
done  in  this  case.  There  is  no  conflict  of  evidence ; 
all  the  material  facts  are  admitted.  Belief  has 
been  given  (1)  to  wives  and  children  reduced  to 
destihition  by  the  strike ;  (2)  to  able-bodied  men 
thrown  out  of  work  by  the  strike,  and  unable  to 
obtain  work  and  maintain  themselves  while  it 
lasted.  Both  of  these  classes  of  persons  were 
entitled  to  relief  under  the  statute  of  Elizabeth, 
and  there  has  been  no  unlawful  expenditure  of 
the  poor  rates  in  supporting  them.  It  is  true  that 
the  wives  and  children  of  the  strikers  were  not 
themselves  applicants  for  relief  and  were  relieved 
indirectly  through  the  strikers,  but  this  only 
amounts  to  an  impropriety  in  the  mode  of  reliev- 
ing  them.  This  impropriety  is  not  a  matter  for 
this  court's  interference.  It  is  unimportant  in 
considering  whether  the  wives  and  children  were 
entitled  to  relief  or  not.  But  the  colliers  who 
struck  work  were  able-bodied  men  who  might  have 
obtained  work,  and  whu  might  have  maintained 
themselves  and  their  families.  These  men,  when 
relieved,  were  not  so  reduced  by  want  as  to  be 
unable  to  keep  themselves  and  their  families  off 
the  rates,  and  it  was  theii*  clear  duty  to  do  so  if 
they  could.  In  my  opinion,  these  persons  had  no 
right  to  be  relieved  whea  they  applied  for  relief, 
and  the  authorities  were  not  justified  either  by 
the  poor  law  statutes  or  by  any  regulations  mad^ 
under  them  in  affording  such  relief.  The  evidence 
does  not  show  that  the  colliers  were  physically  too 
weak  and  ill  to  work,  nor  that  any  of  them  were 
prevented  by  fear  of  violence  from  accepting  work 
within  their  reach.  Thev  are  described  as  desti- 
tute, and  in  one  sense  they  were  so;  they  had 
neither  food  nor  money,  but  they  were  able- 
bodied  men  physically  well  and  able  to  work ;  and 
the  answer  to  the  fourth  interrogatory  shows  that 
they  might,  if  they  had  chosen,  have  obtained 
work  at  wages  sufficient  to  support  themselves 
and  families.  It  was  contended  that  this  was  only 
true  if  they  all  went  to  work  in  a  body,  and  that 
it  was  not  true  of  them  individually.  I  cannot 
read  the  answer  to  the  fourth  interrogatory  as 
open  to  this  construction.  No  one  of  the  strikers 
was  willing  to  accept  work  unless  the  others  did 
the  same ;  and  no  one  could  have  worked  the 
colliery  without  others.  But  the  evidence  shows, 
in  my  opinion,  that  each  and  everv  striker  could, 
if  he  had  chosen,  have  kept  himself  and  his  family 
off  the  rates.  I  draw  no  distinction  between 
strikers  and  other  able-bodied  men  who  can 
support  themselves  but  who  will  not.  There  is 
no  difference,  so  far  as  the  poor  law  is  concerned, 
either  for  better  or  for  worse  between  men  on 
strike  and  other  men  who  can,  but  will  not, 
support  themselves.  To  use  the  rates  to  support 
strikers  or  any  other  persons  able  to  support 
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themselves  is,  in  my  opinion,  illegal;  althon^b, 
rather  than  let  even  such  persons  starve,  relief 
may  be  given  them  when  physically  unable 
to  work.  This  anomaly  I  have  already  alluded 
to.  As  I  understand  Bomer,  J.*s  judgment, 
we  do  not  differ  in  holding  that,  speaking 
generally,  it  is  wix>ng  to  grant  r^ef  to 
able-bomed  persons  who  can  obtain  work  and 
support  themselves  and  families.  But  he  has 
treated  this  case  as  one  of  urgent  necessity 
and  as  consequentlv  justif3ring  the  guardians  in 
granting  relief  as  they  did.  Here  I  am  unable  to 
follow  him.  I  have  already  pointed  out  that  the 
guardians  were  justified  in  relieving  the  wives 
and  children  even  of  the  strikers  and  in  granting 
relief  to  non-strikers  thrown  out  of  employment 
by  the  strike.  These  persons  were  all  entitled  to 
relief  without  reference  to  any  question  of  sadden 
emergencv.  The  numbers  of  them  might  and 
very  likely  did  create  a  sudden  emergency  en- 
titling them  to  outdoor  as  distinguished  from 
indoor  relief.  But* that  is  a  comparatively  imma- 
terial matter,  and  one  which  the  court  ought  not 
to  concern  itself  about.  But  if  a  poor  person 
physically  able  to  work  can  obtain  work  and  so 
support  himself  and  family,  there  is  no  urgent 
necessity,  nor  any  necessity  at  all,  for  granting 
him  relief.  Moreover,  numbers  do  not  give  a 
right  to  relief  to  persons  not  individually  entitled 
to  relief.  The  sense  in  which  the  colliers  were 
destitute  I  have  explained  already.  They  were 
not  so  weak  as  to  be  unable  to  work,  and  they 
were  not  relieved  on  the  ground  that  they  wei^ 
phvsically  in  that  condition.  They  were  relieved 
Defore  they  were  entitled  by  law  to  relief,  and,  I 
suppose,  from  fear  of  a  disturbance  and  of  violence. 
I  quite  agree  with  Bomer,  J.  that  it  is  not  the 
province  of  the  High  Ooiurt  to  administer  the 
poor  laws,  nor  to  interfere  with  guardians  in  the 
performance  of  their  very  difficult  duties,  the 
performance  of  which  demands  great  judgment, 
svmpathy,  and  discretion.  Still  less  can  the  High 
Court  interfere  with  the  exercise  by  the  Local 
Government  Board  of  their  powers  to  make  regu- 
lations for  the  relief  of  persons  entitled  thereto 
by  the  Poor  Law  Acts.  Moreover,  the  allowance 
by  the  board  of  expenses  unlawfully  incurred 
oannot  be  controlled  by  the  court.  This  prevents 
the  court  from  ordering  the  guardians  to  make 
good  any  expense  which  has  been  incurred,  and 
which  the  Local  Government  Board  may,  in  their 
judgment,  think  it  right  to  allow.  But  this  in- 
formation was  filed  to  restrain  the  guardians 
from  misapplying  the  rates  by  granting  relief  at 
a  great  expense  to  persons  not  entitled  thereto* 
CertioraH  is  no  adequate  remedy  in  such  a  case, 
nor  is  there  any  other.  The  jurisdiction  of  the 
High  Court  to  grant  an  injunction  to  restrain  an 
unlawful  application  of  rates  cannot  be  doubted, 
and  the  observations  in  Grand  Junction  Water- 
works  Company  v.  Hampton  District  Council  (78 
L.  T.  Bep.  673 ;  (1898)  2  Ch.  331)  are  not  appH- 
cable  to  such  a  case  as  the  present.  The  guardians, 
taking,  in  my  opinion,  an  erroneous  view  of  their 
power  and  duty  to  grant  relief  in  such  a  case  as 
this,  contendea  that  it  was  competent  for  them, 
and  indeed  their  duty,  to  grant  relief  on  the 
ground  of  emergency.  In  my  opinion  they  were 
wrong  so  far  as  the  colliers  themselves  were 
concerned,  and,  as  the  defendants  from  first  to 
last  have  maintained  that  they  wei'e  in  the  right 
throughout,  I  think  the  court  ought  to  make  a 


declaration  to  show  that  the  information  wa» 
properly  filed,  and  to  prevent  any  misconception  aa 
to  the  illegality  of  the  conduct  of  the  guardians. 
Such  a  declaration  is  not  open  to  the  objection 
ag-iiost  making  abstract  declarations  on  matters 
not  within  the  court's  jurisdiction,  as  in  Barra- 
cUmgh  v.  Braum  (76  L.  T.  Rep.  797 ;  (1897)  A.  C. 
615),  and  which  objection  was  forcibly  pointed 
out  by  Lord  Davey  in  that  case.  The  oeolara- 
tions  asked  by  the  information  are  much  too  wide, 
and  might  be  misunderstood.  Labour  yards  may 
well  have  been  wanted  for  persons  entitled  to 
relief,  because,  although  able  to  work,  tbey  were 
unable  to  obtain  work,  and  could  not  have  been 
taken  into  the  workhouse.  The  proper  order  will 
be  as  follows: — Allow  the  appeal  and  discharge 
the  judgment  appealed  from.  Declare  that  the 
payment  by  the  defendants  out  of  the  poor  rates 
of  any  money  for  setting  to  work  or  for  the  relief 
of  alue-bodied  men,  who  were  at  the  time  able  to 
obtain  and  perform  work  at  wages  sufficient  to 
support  themselves  and  their  wives  and  families 
(if  any),  was  unlawful  and  ought  to  be  disallowed 
by  the  auditor  on  auditing  the  defendants* 
accounts.  But  this  declaration  does  not  include 
relief  given  to  or  for  the  wives  and  children  of 
such  men,  and  the  said  declaration  is  without 
prejudice  to  and  is  in  no  way  to  affect  the  power 
of  the  Local  Government  Board  to  remit  such 
disallowed  payments,  although  unlawfully  made» 
under  the  statute  11  &  12  Yict.  c.  91,  s.  4,  or  any 
other  statute  enabling  them  so  to  do.  The  defen- 
dants must  pay  the  costs  of  the  appeal,  but  the 
relief  claimed  by  the  information  and  action  was- 
so  much  too  wide  that  each  puiy  must  bear  hi» 
own  costs  of  the  information  and  action  itself. 

BiGBY  and  Williams,  L.JJ.  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants.  Bell,  Brodriek, 
and  Gray,  agents  for  Linton  and  C.  and  W,. 
Kenshde,  Aberdare. 

Solicitors  for  the  respondents,  Wrentmore  and 
Son,  agents  for  Frank  James  and  Sons,  Merthyr 
TydvU. 


Wednesday,  May  30, 19(X). 
(Before  Smith,  Williams,  and  Bombr,  Ij.JJ.)^ 

Evans  (app.)  v.  Conway  JtrsTicss  (resps.).  (a) 

APPEAL  FROM  THB  (^UBKN's   BENCH  DIVIBION. 

Licensing  AdS'-^Refusal  to  renew  licence — Appeai^ 
to  quarter  seseUms — Onus  of  proof^Alenouse 
Act  1828  (9  Geo.  4,  c.  61),  g.  27— Lfceimn^  Act 
1872  (35  i&  36  Vict.  c.  94),  s.  42. 

Upon  an  appeal  to  quarter  sessions  under  sect.  27 

of  the  AlehoTise  Act  1828  aaainst  a  refusal  by 

licensiV'g  justices  to  renew  a  licence,  if  the  ajppeU 

lant  has  proved  that  he  has  given  due  notice  of 

his  appeal,  and  that  he  has  entered  into  the 

required  recognisances,  and   if  no  evidence  is 

thereupon  given  to  the  court  to  show  why  sttch 

renewal  should  not  he  granted,  the  court  is  bound 

to  allow  the  appeal  and  grant  a  renewal  of  ihe 

appellant's  licence. 

This  was  an  appeal  from  a  decision  of  the  Qaeen*s 

Bench  Division  (Channell  and  Bucknill,  JJ.)  upon 

a  case  stated  for  the  opinion  of  the  court  by  the 

Carnarvonshire  Quarter  Sessions.  

(a)  Beported  by  £.  Manlst  Smith,  £*q.,  Barritt«r-«t-Uw. 
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The  appellant,  William  Evans,  appealed  to  the 
"(quarter  eesaions  against  a  decision  of  the  justices 
sitting  at  the  adjourned  general  annual  licensing 
meeting  held  at  Oonwav,  in  the  county  oi 
Oamarvon,  on  the  25th  Sept.  1899,  refusing  to 
renew  the  licence  of  the  Royal  Oak  inn,  Oonway. 

The  appeal  to  quarter  sessions  came  on  for 
hearing  on  the  19th  Oct.  1899,  when  the  court 
confirmed  the  decision  of  the  licensing  justices 
subject  to  the  opinion  of  the  court  on  the  follow- 
ing case. 

The  following  facts  were  proved  or  admitted  :— 

The  appellant,  who  was  the  holder  of  a  licence 
for  the  sale  of  intoxicating  liquors  in  respect  of  a 
house  known  as  the  BoyafOak,  Oonway,  appeared 
by  counsel  in  support  of  the  appeal  and  to  apply 
for  the  renewal  oi  the  licence. 

No  one  appeared  on  behalf  of  the  justices  who 
who  sat  at  the  adjourned  general  annual  licensing 
meeting. 

A  solicitor  appeared  for  the  Bev.  T.  Gwynnedd 
Boberts,  who  had  objected  to  the  renewal  of  the 
licence  at  the  adjourned  general  annual  licensing 
meeting. 

It  was  contended  on  behalf  of  the  appellant 
that  the  solicitor  for  the  Bev.  T.  Gwynnedd 
Boberts  had  no  locus  standi,  and  that,  as  no  one 
appeared  on  behalf  of  the  justices,  the  appeUant 
was  entitled  to  have  his  appeal  allowed  and  his 
licence  renewed. 

The  Court  of  Quarter  Sessions  overruled  these 
contentions  and  decided  to  hear  the  appeal. 

Thereupon  counsel  for  the  appellant,  having 
formally  proved  that  due  notice  of  the  appeal  had 
been  served  upon  all  the  justices  who  sat  at  the 
adjourned  gent-ral  annual  licensing  meeting,  and 
that  the  appellant  together  with  two  sureties  had 
duly  entered  into  the  required  recoguisances, 
applied  for  the  renewal  of  the  licence.  The  court 
thereupon,  without  hearing  aoy  evidence  on  behalf 
of  the  respondents  and  in  opposition  to  the  renewal 
of  the  licence,  dismissed  the  appeal  and  refused  to 
renew  the  licence 

The  question  for  the  opinion  of  the  High  Court 
was  whether  the  Court  of  Quarter  Sessions  was 
right. 

The  following  judgments  were  delivered  bv 
Channell  and  BuckniU,  J  J.  in  the  Queen's  Bench 
Division : — 

Ohannbll,  J. — This  case  is  one  of  very  con- 
siderable diffisulty,  upon  which  in  the  general 
interest  it  is  very  desirable  that  the  opinion  of 
another  tribunal  should  be  taken.  The  difficulty 
arises  in  this  way.  Licensing  matters  and  licens- 
ing law,  although  from  time  to  time  the  subject 
of  various  statutory  alterations,  are  nevertheless 
matters  of  old  standing,  the  general  practice  in 
connection  with  them  dating  back  to  the  year 
1828,  or  even  earlier.  During  this  time  practices 
had  grown  up  and  proceedings  had  been  taken 
which  were  founded  upon  an  idea  that,  in  Boulter 
▼.  Kent  Justices  (77  L.  T.  Bep.  288 ;  (1897)  A.  C. 
556),  the  House  of  Lords  neld  to  be  entirely 
wrong.  It  had  always  been  supposed  that  the 
objectors  were  parties  to  the  proceedings  and 
that  the  proceedings  were  litigation  of  the  usual 
character;  and  as  in  ordinary  cases  there  were 
parties  to  the  litigation,  so  in  licensing  matters 
the  procedure  generally,  including  such  matters 
as  the  right  to  begin,  the  burden  of  proof,  &c., 
wan  the  same  as  that  which  obtains  in  courts  of 


justice.  But  in  Boulter  v.  Kent  Justices  {uhi  stbp,) 
the  whole  of  this  procedure  in  licensing  matters 
was  practically  held  to  be  a  mistake,  and  it  was 
said  that  those  proceedings  were  not  proceedings 
in  court  at  all,  but  were  proceedings  before 
an  administrative  tribunal,  and  that  there  was 
no  lis,  no  litigation,  and  no  parties.  That  was  a 
case  of  the  renewal  of  a  licence,  so  it  is  not  only 
applications  for  new  licences  that  are  affected. 
That  case  had  been  to  quarter  sessions,  and  it 
raised  the  question  of  the  powers  of  quarter 
sessions  on  an  appeal  from  licensing  justices,  the 
particular  decision  being  that  that  court  has  no 
power  to  give  costs  against  the  objector.  In 
substance,  however,  that  case  is  a  decision  that 
the  proceedings  before  the  quarter  sessions  are 
not  in  the  nature  of  a  litigation  any  more  than  are 
those  before  licensing  justices ;  both  are  equally 
acting  as  an  administrative  tribunal.  That  case 
raised  the  question  of  who  were  the  parties  to 
licensing  proceedings.  The  next  important  case 
in  the  House  of  Lords,  Tynemouth  Corporation  v. 
Attorney-General  (80  L.  T.  Bep.  633;  (1899)  A.  0. 
293)  dealt  with  the  costs  of  the  objector.  The 
main  question  raised  was  as  to  the  power  of 
quarter  sessions  to  order  the  objector's  costs  to  be 
paid  out  of  the  municipal  fund,  and  it  became 
necessary  to  consider  the  practice  on  appeal  to 
quarter  sessions  from  the  refusal  to  renew  a  licence. 
Li  his  judgment  Lord  Davey  says  that  the  effect 
I  of  Boulter  v.  Kent  Justices  {^ubi  sup.)  is  that  there 
was  no  right  in  the  objector  to  appeal;  and  he 
also  says :  *'  I  think  that  an  objector  before  the 
licensing  meeting  has  no  right  to  appear  and  be 
heard  on  the  ap^al  to  quarter  sessions.  The  only 
proper  respondents  to  the  appeal  are  the  justices 
themselves,  wbo  are  served  and  may  appear  in  the 
interests  of  the  public  to  support  their  own  deci- 
sion." It  is  clearly  in  accordance  with  that  view 
that  the  licensing  justices  are  not  bound  to  appear 
to  support  their  decision ;  they  may  take  up  the 
position  that  their  decision  speaks  for  itself,  and 
that  they  prefer  to  appear  entirely  independent 
upon  the  hearing  of  the  appeal,  which  would  be 
a  perfectly  proper  position  to  take  up,  though,  as 
in  this  case,  it  may  give  rise  to  a  question  of  some 
difficulty.  Then  Lord  Davey  continues:  "Pro- 
vision IS  made  in  the  Licensing  Act  for  their 
costs,  but  not  for  those  of  any  other  person 
appearing  to  oppose  the  appeal.  If  an  objector 
appears  on  the  appeal  he  does  so  voluntarily,  and 
his  counsel  can  only  be  heard  by  permission  of 
the  bench  as  amicus  curiae,  and  he  can  neither 
receive  nor  be  ordered  to  pay  costs.  He  is  not, 
in  short,  a  *  party '  to  the  proceedings."  That 
being  so,  what  is  the  position  when  an  objector 
who  is  not  entitled  to  be  heard  asks  the  Court  of 
Quarter  Sessions  to  be  heard  by  his  solicitor,  and 
it  is  pointed  out  that  this  cannot  be  done  ?  What 
is  this  administrative  tribunal  to  do  ?  The  appel- 
lant is  asking  for  a  renewal  of  his  licence ;  the 
licensing  justices  do  not  appear,  and  the  appel- 
lant is,  I  think,  in  the  position  of  a  person  who 
has  a  prima  facie  right  to  a  renewal.  How  is 
that  prima  facie  right  to  be  dealt  with  P  Are  the 
quarter  sessions  entitled  to  take  notice  of  the 
fact  that  the  licensing  justices  have  not  thought 
fit  to  renew  the  licence,  and  generally  to  inquire 
into  the  facts  of  the  case  P  I  think  they  are  so 
entitled.  There  is  some  analogy  to  the  case  of  k 
man  who  is  committed  for  trial,  and  against  whom 
the  witnesses  for  the  prosecution  do  not  appear. 
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The  man  is  not  entitled  to  be  acquitted  at  once, 
but  some  inquiry  is  made  by  the  court,  and  only 
when  it  is  reasonably  clear  that  the  prosecution 
has  been  abandoned  is  an  acquittal  airected.  I 
cannot  see  why  in  the  present  case  the  Court  of 
Quarter  Sessions  should  be  debarred  from  in- 
quirinja;  into  the  facts,  although  the  appellant  may 
have  had  a  prima  facie  right  to  the  renewal  for 
which  he  was  asking  ;  if  he  had  shown  the  court 
that  it  had  been  refused  on  an  improper  ground 
his  renewal  might  have  been  granted.  I  cannot 
see  that  the  Court  of  Quarter  Sessions  was  the 
less  entitled  to  take  the  course  they  did  because, 
if  the  licensing  justices  had  appeared  upon  the 
appeal,  they  would  have  directed  them  to  begin. 
The  mere  fact  that  the  licensing  justices  would 
have  begun,  had  they  appeared,  does  not  preclude 
the  Court  of  Quarter  Sessions  from  all  inquiry 
into  the  circumstances  of  the  case.  That  being 
so,  I  assume  that  that  is  what  took  place ;  that, 
as  no  one  was  present  to  object  regularly  to  the 
renewal,  the  court  practically  inquired  of  the 
appellant  what  he  had  to  say,  and  that  upon  his 
declining  to  say  anything,  they  dismissed  the 
appeal.  I  have  considerable  doubt  about  the 
case,  but  a  contrary  decision  would,  I  think,  be 
ridiculous.  It  would  be  absurd  to  hold  that 
because  the  man  who  succeeded  before  the 
licensing  justices  was  not  allowed  to  appear  at 
quarter  sessions,  and  the  licensing  justices  ab- 
stained, as  they  properly  might,  from  appearing, 
there  was  no  other  course  open  to  quarter  sessions 
but  to  grant  the  renewal  without  niaking  any 
inquiry.  It  is  desirable  to  find  some  way  to 
avoid  so  absurd  a  conclusion,  and  I  think  that 
though  the  appellant  had  a  prima  facie  right 
to  the  renewal  of  his  licence,  the  fact  of  its 
refusal  by  the  licensing  justices  was  sufficient 
to  entitle  the  quarter  sessions  to  say  that  the 
primed  facie  right  was  displaced  if  the  appellant 
refused  to  give  them  the  information  they 
required. 

BucKNiLL,  J. — I  feel  no  doubt  as  to  the  facts 
in  this  case,  though  I  have  some  doubt  as  to 
what  oar  judgment  upon  them  should  be.  There 
is  no  doubt  wat  when,  on  the  28th  Sept.  1899, 
the  licensing  justdoes  considered  the  question  of 
the  renewal  of  this  licence,  the  licensee  had  a 
right  to  the  renewal  unless  that  right  was  dis- 
placed upon  good  grounds.  After  hearing 
evidence  the  licensing  justices  came  to  the  conclu- 
sion that  that  right  had  been  displaced,  and  that 
the  case  was  not  a  proper  one  for  renewal.  One 
reason  that  influenced  them,  no  doubt,  was  tJiat 
the  objector  appeared  and  gave  evidence.  The 
next  step  was  taken  by  the  appellant,  and  notices 
of  appeal  were  served  on  the  justices  and  the 
objector.  The  notice  served  on  the  objector  was 
quite  useless,  for  the  obiector  is  not  a  respondent 
to  the  appeal  What  happened  when  the  appeal 
came  on  to  be  heard  at  quarter  sessions  P  An 
advocate  said  that  he  appeared  on  behalf  of  the 
objector ;  whereupon  the  appellant's  counsel  took 
the  preliminary  objection  tnat  he  had  no  locua 
standi.  That  objection  was  ovenniled.  This 
decision  meant  that  in  the  opinion  of  the  court 
the  objector  had  a  locvs  atancUt  but  they  did  not 
proceed  to  call  in  the  objector  to  advise  them,  as 
one  would  suppose  they  naturally  would  have 
done,  and  the  objector  as  a  fact  gave  no  evidence. 
The  court,  having  given  this  decision,  called  upon 
the  appellant's  counsel  to  proceed  with  the  appeal, 


which  he  did,  confining  himself  however  to  the^ 
proving  of  his  notices.  Seeing  that  the  appellant 
was  desirous  of  reversing  the  decision  of  the 
licensing  justices,  and  of  securing  the  renewal  of 
his  licence,  he  seems  to  have  taken  a  strange 
course  in  objecting  to  the  court  listening  to  the 
evidence  of  persons  who  had  given  evidence  before 
the  licensing  justices  and  refusing  to  give  any 
evidence  himself.  I  think  that  he  was  not  entitled 
to  take  that  course.  The  court  was  desirous  of 
getting  at  the  facts  and  elicitiDg  the  truth.  Were 
they  right  in  saying  that  no  case  had  been  made 
out  for  the  renewal  which  had  been  refused  by  the 
licensing  justices  ?  I  agree  with  the  view  taken 
by  my  orother  Channell  that  the  difficulty  has 
been  created  by  the  decision  of  the  House  of 
Lords  in  Boulter  v.  Kent  Justices  {yhi  sup.),  and 
I  think  that  some  of  the  consequences  of  that  deci- 
sion can  hardly  have  been  foreseen  at  the  time. 
When  we  consider  that  the  Court  of  Quarter 
Sessions  had  a  right  to  have  information  supplied 
to  it,  that  the  appellant  refused  to  give  it,  and 
that  the  objector  was  not  called,  I  cannot  say  that 
the  court  was  wrong  in  refusing  to  upset  that  deci- 
sion of  the  licensing  justices.  I  hope,  however, 
that  this  case  may  be  taken  to  a  higher  court. 

Appeal  dismissed. 

From  this  decision  the  appellant  appealed. 

May  21. — /.  Alderson  Foote,  Q.C.  and  Trevor 
Lloyd  for  the  appellant. — The  quarter  sessions 
had  no  jurisdiction  to  refuse  to  renew  the  licence, 
because  no  evidence  was  ^en  in  support  of 
objections  to  the  renewal.  Under  the  Licensing 
Act  1872  (35  <&  36  Yict.  c.  94),  s.  42,  Ucensing 
justices  have  no  power  to  refuse  to  renew  a 
licence  except  after  hearing  evidence  on  oath  in 
support  of  the  objections  made  to  the  renewal 
The  quarter  sessions  in  this  respect  are  in  the 
same  position  as  licensing  justicee.  The  appeal 
to  qxuu^r  sessions  is  a  rehearing  : 

Whiffen  ▼.  MalUng  Justices^  66  L.  T.  Bep.  333; 

(1892)  1  Q.  B  362  : 
Ruddicic  V.  Liverpool  Justices,  42  J.  P.  406. 

A  holder  of  a  licence  is  prima  fa^  entitled  to 
obtain  renewal  from  licensing  justices.  On  Ids 
appeal  to  quarter  sessions  he  is  in  exactly  the 
same  position,  and  that  court  cannot  take  judicial 
notice  of  the  objections  to  the  renewal  that  were 
made  before  the  licensing  justices.  The  borden 
of  proof  is  on  the  respondents  to  the  appeal. 

Asquith,  Q.C.  and  EUis  QriJUth  for  the  respon- 
dents.— The  discretion  of  the  quarter  sessions  in 
hearing  this  appeal  was  not  fettered  in  any  way. 
There  was  no  presumption  in  favour  of  the 
appellant.  He  nad  no  prima  fade  right  to  a 
renewal: 

Sharp  V.  TTa^/leld,  64  L.  T.  Bep.  180 ;  (1891)  iu  a 
173. 

Sect.  42  of  the  Licensing  Act  1872  has  no  applica- 
tion to  appeals  at  quarter  sessions.  The  proceed- 
ings on  bcensing  appeals  are  not  litigious.  There 
are  no  parties  to  them : 

fioulter  V.  KemX  Justices,  77  L.  T.  £«p.  288 ;  (1897) 

A.  C.  556 ; 
Beg,  V.  Staffordshire  Justices,  79  L.  T.  B«p.  142 ; 

(1898)  2  Q.  B.  231. 

An  objector  has  no  locus  standi  before  quarter 
sessions.  He  can  only  appear  as  amicus  curix. 
The  justices,  who  are  respondents  to  the  appealr 
are  the  only  persons  who  have  the  right  to  be 
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heard,  but  their  right  does  not  arise  from  their 
bein^  parties  to  the  appeal,  but  simply  because  it 
has  been  given  them  by  Act  of  Parhament : 

Tynemouth  Corporatian  y.    Attorney -Oeneral,  80 
L.  T.  Bep.  633 ;  (1899)  A.  0.  293. 

The  practice  of  oonrte  of  quarter  sessions  with 
regard  to  onus  of  proof  and  such  like  matters 
when  sitting  as  courts  of  law  in  appeals  from 
eonviotions  and  litinous  proceedings,  has  nothing 
to  do  with  appeaJb  against  refusals  to  renew 
licences.  In  hearing  such  appeals  the  quarter 
sessions  are  simply  acting  administratively.  It 
cannot  be  contended  that  for  the  purpose  of 
exercising  their  administrative  duties  they  are 
nnable  to  take  judicial  notice  of  the  way  in  which 
the  licensing  justices  have  carried  out  their 
administrative  duties-  [Bomeb,  L.J. — If  they 
are  not  sitting  as  a  court,  but  only  acting 
administratively,  what  power  have  they  to  state 
a  case  for  the  opinion  of  the  High  Court  P]  If 
they  had  decided  to  grant  a  renewal,  the^  would 
not  send  the  matter  back  to  the  licensing  justices, 
bat  would  themselves  grant  the  renewal.  Does  not 
this  show  that  before  making  an  order  for  renewal 
they  are  entitled  to  require  some  evidence  to 
justify  their  making  it  P  There  is  no  rule  of  law 
compelling  the  quarter  sessions  to  grant  a 
renewal  because  no  evidence  has  been  offered. 
The  course  of  the  procedure  of  the  court  is  a 
matter  for  the  discretion  of  the  court : 

Beg.  V.  Sharman,  78  L.  T.  Bep.  320  ;  (1898)  1  Q.  B. 
578. 

Foote,  Q.C.  in  reply. — In  Beg.  v.  Sharman  (uhi 
sup.)  the  application  was  not  for  a  renewal,  but 
for  a  new  licence.  Sect.  42  of  the  Licensing  Act 
1872  did  not  apply.  Sect.  27  of  the  Alehouse  Act 
1828  (9  Greo.  4,  c.  61)  ^ves  the  right  of  appeal  te 

Suarter  sessions  against  a  reftual  to  renew  a 
cenoe,  and  the  expressions  there  used — viz., 
"  judgment,"  "  court,  "  recognisances,"  "  coste  " — 
all  show  that  in  hearing  these  appeals,  the 
quarter  sessions  are  acting  as  a  court. 

Cur,  adv.  vidt. 

May  30. — The  judgment  of  the  court  (Smith, 
Williams,  and  Bomer,  L.JJ.)  was  read  by 

Smith,  L.J. — ^The  Queen's  Bench  Division  in 
this  case  has  held,  with  very  great  doubt  and 
inviting  an  appeal  to  this  court,  that  when  a  pub- 
lican appeals  to  a  court  of  quarter  sessions,  which 
he  is  clearly  entitled  to  do  under  sect.  27  of  the 
Alehouse  Act  1828,  against  the  refusal  of  a  licens- 
ing meeting  to  grant  him  a  renewal  of  his  licence, 
the  Court  of  Quarter  Sessions  can  refuse  to  grant 
him  such  renewal  without  any  evidence  whatever 
being  gdven  as  to  why  such  renewfd  should  not  be 
granted.  It  was  argued  by  Mr.  AsquiUi  on  behaJf 
of  the  justices  that  the  cases  of  Sharp  v.  Wakefield 
{ubi  9up.),  BouUer  v.  Justicee  of  Kent  {itbi  «ifp.), 
and  Tyjiemouth  Corporation  v.  Attorney -Gfeneral 
{vbi  sup.),  show  that  the  Court  of  Quarter  Sessions 
can  do  so.  We  will  deal  with  these  cases  here- 
after. It  seems  to  us  that,  apart  from  these 
cases,  a  court  of  quarter  sessions  cannot  do  so. 
The  facte  are  these :  Evans,  the  publican,  applied 
to  the  general  annual  licensing  meeting  for  the 
renewal  of  the  licence  which  he  then  held  for  the 
sale  of  intoxicating  liquors  in  respect  of  a  house 
known  as  the  Royal  Oak  inn,  Conway,  and  ihe 
Rev.  Mr.  Roberte  then  appeared  and  objected  to 
the  renewal  of  the  licence.  It  is  not  stetod  in  the 
case  submitted  to  the  court  upon  what  grounds 


he  objected,  but  the  justices  at  the  licensing 
meeting  refused  to  grant  the  renewal;  nor  is  it 
steted  upon  what  ground  the  licensing  justices 
refused.  But  it  was  said  at  the  Bar  that  he 
objected  upon  the  g^und,  first,  that  the  house 
was  not  necessary  for  the  requisites  of  the  neigh- 
bourhood, and,  secondly,  upon  the  ground  that  the 
premises  were  incapable  of  effective  poHce  super- 
vision ;  and  it  was  also  steted  that  it  was  thought 
that  upon  the  latter  ground  it  was  that  the  licens- 
ing justices  refused  the  renewal.  The  publican 
then  appealed  to  quarter  sessions  against  this 
refusal.  It  was  there  proved  on  his  behalf  that 
due  notice  of  appeal  had  been  given,  and  that  he 
had  entered  into  the  required  recognisances.  The 
licensing  justices  did  not  appear  at  quarter 
sessions  to  oppose,  nor  was  any  evidence  given  in 
support  of  any  objection  to  the  renewal,  and 
thereupon  the  Court  of  Quarter  Sessions,  without 
hearing  any  evidence,  refused  to  renew  the 
licence.  Kow,  unless  the  provisions  of  sect.  42  of 
the  Licensing  Act  1872  (35  &  36  Vict.  c.  94),  both 
as  to  the  notice  of  objection  which  must  be  given 
and  as  to  evidence  which  must  be  forthcoming, 
are  complied  with,  it  cannot,  we  think,  be  doubted 
that  a  renewal  of  a  licence  cannot  be  refused  by^ 
licensing  justices  at  a  licensing  meeting :  (see  the 
observations  upon  this  section  k)y  Blackburn,  J.  in 
Beg  V.  Farquhar,  L.  Rep.  9  Q.  B.  258) ;  and  it 
has  been  held  by  Hannen  and  Quain,  J  J.  that  the 
requiremente  of  this  section  apply  equally  to  the 
Court  of  Quarter  Sessions  when  a  publican 
appeals  thereto  against  the  refusal  of  the  licens- 
iiig  justices  to  renew  his  licence  as  to  a  licensing 
meeting:  {Buddick  v.  Justices  of  Liverpool,  4S 
J.  P.  406).  Apart,  therefore,  from  the  cases  cited 
by  Mr.  Asquith,  the  Court  of  Quarter  Sessions 
could  not,  in  our  judgment,  without  hearing 
some  evidence,  have  done  what  they  have  done 
and  refused  offhand  the  renewal  of  the  publicau's 
licence.  It  was  held  in  the  case  of  Whiffen  v. 
Mailing  {ubi  sup.)  that  an  appeal  to  the  Court  of 
Quarter  Sessions  against  the  refusal  of  licensing 
justices  to  renew  a  Scence  amounte  to  a  rehearing^ 
and  not  to  a  simple  appeal ;  and,  as  was  steted  by 
Lord  Bramwell  in  Sharp  v.  Wakefield  (ubi  sup.),. 
**  Where  an  appeal  is  against  a  refusal  of  a  first 
licence,  the  appellant  (at  quarter  sessions)  beg^ns^ 
the  burden  of  proof  is  on  him,  he  has  to  make 
out  that  he  ought  to  have  a  licence.  Where,  on 
the  other  hand,  the  appeal  is  against  a  refusal  to 
renew  a  licence,  the  respondente  begin,  the  burden 
of  proof  is  upon  them,  they  have  to  make  out 
that  he  ought  not  to  have  a  licence,  practically 
that  his  licence  should  be  teken  from  him."  And 
it  is  admitted  that  it  is  the  practice  of  the 
Conway  Quarter  Sessions,  in  an  appeal  against 
the  refusal  of  the  licensing  justices  to  renew  a 
licence,  for  respondents  to  begin.  If  no  one  is  at 
quarter  sessions  to  give  evidence  upon  an  appeal 
against  the  refusal  of  the  licensing  justices  to 
renew  a  licence,  how  is  the  burden  of  proof  satis- 
fied P  It  appears  to  us  that  it  is  not.  My  brother 
Channell  says  that  a  man  who  has  a  licence  has  a 
prima  facie  right  to  have  it  renewed.  In  this  we 
agree.  But  he  says  that  the  Court  of  Quarter 
Sessions  may  teke  away  this  right  if  they  know 
that  the  licensing  justices  have  refused  to  renew 
the  licence.  In  this  we  cannot  agree,  for,  if  so, 
what  is  the  use  of  the  appeal  which  is  clearly 
given  to  the  publican  by  sect.  27  of  the  Alehoube 
Act  1828  P    Apart  from  the  cases  relied  on  by  Mr. 
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Asquitli,  in  our  judgment  some  evidence  mubt  be 
forthcoming    to   justify    the    Court  of   Quarter 
Sessions  in  refusing  the  appellant  a  renewal  of 
his  licence.     "Sow  Sharp  v.  Wakefield  (ubi  sup.), 
the  first  case  relied  ou  by  Mr.  Asquith,  no  doubt 
decided  that  justices  had  a  discretion  to  refuse 
the  renewal  of  a  licence,  though  that  discretion 
"was  to  be  exercised  judicially  (not  according  to 
private  opinion) ;  and  Lord  Herschell  points  out 
that  the  procedure  provided  by  sect.  42  of  the 
Licensing  Act  1872  is  still  in  force,  and  subject  to 
its  provisions  being  complied  with  the  justices 
may  exercise  the  discretion  which  the  House  of 
Lords  held  that  they  had.    When  the  case  of 
Boulter  v.  Justices  of  Kent  (ubi  stup.)  is  carefully 
read,  it  will  be  seen  that  it  decided  two  things, 
and  two  things  only — first,  that  a  licensing  meet- 
ing was  not  a  court  of  summary  jurisdicUon,  so 
that  a  court  of  quarter  sessions,  upon  appeal  by  a 
publican  thereto  against  the  refusal  of  a  licensing 
meeting  to  grant  him  a  renewal  of  his  licence, 
could  not  mulct  an  objector  in  costs,  because  it 
was  only  in  cases  of  appeals  from  a  court  of 
*'  summary  jurisdiction  *'  that  the  Court  of  Quarter 
Sessions  had  this  jurisdiction,  and  that  a  licensing 
meeting  was  not  such  a  court;   and,  secondly, 
that  an  objector  to  the  renewal  of  a  licence  was 
not  a  party  to  the  proceedings.     It  is  a  mistake 
to    say  that  this   decision  in  any  way  decided 
that  a  court  of  quarter  sessions  was  not  a  court 
-with  all  the  incidents  of  a  court  both  as  regards 
evidence  and  onus  of  proof.    It  did  not  touch 
this  question  ac  all ;  it  left  it  just  where  it  was 
before.     What  it   did  decide,  as  before  stated, 
was  that  a  licensing  meeting  was  not  a  court 
of    summary    jurisdiction,    and    therefore    the 
Court  of  Quarter  Sessions  could  not  condemn  an 
objector  in  costs,  and  that  an  objector  was  not  a 
party  to  the  proceedings.    The  third  case  cited 
by  Mr.  Asquith  was  that  of  Tynemouth  Corpora- 
tion  V.  Attorney-Oeneral  {ubi  sup.),  which  decided 
that  a  borough  fund  with  no  surplus  could  not  be 
oharged  ¥rith  the  costs  incurred  by  the  chief  con- 
stable opposing  an  appeal  to  quarter  sessions  by 
-a  publican  ag^nst  the  refusal  of  licensing  justices 
to  renew  his  licence.    The  decision,  in  our  judg- 
ment, has  no  application  to  the  present  case ;  but 
there  are  two  passages,  one  in  the  judgment  of 
Lord  Morris  and  the  other  in  Lord  Davey's  judg- 
ment, which  are  pointed  to  by  Mr.  Asquith.   Lord 
Morris  says:  " Boulter* s  case  {ubi  sup.)  decided 
that  the  chief  constable  had  no  right  to  appear  as 
a  party,"  and  Lord  Davey  says  that  an  objector 
does    not    become  a  party  to   the  proceedings 
and    that    he  "has    no    right    to  appear  and 
be  heard  on    the    appeal    to    quarter    sessions. 
The    only    proper    respondents   to    the    appeal 
are    the    justices    themselves/'    and    he    adds, 
if    the  objector    be    heard    it    is    as    amicus 
curiae.    How  does    this    show    that  a  court   of 
quarter    sessions    can    refuse  the  renewal  of  a 
licence,  or,  as  Lord  Bramwell  puts  it,  that  the 
publican*8  licence    could    be    taken    from    him, 
except  upon  evidence  ?    In  our  judgment  neither 
Sharp  V.  Wakefield  {ubi  sup.)  nor  Boulter^s  case 
{ubi    sup.)  nor  the   Tynemouth  xsase    {ubi   sv/p.) 
applies  to  the  present  case ;  and  Lord  Davey  in 
the  Tynemouth  case   certainly  was   not  deeding 
with  the  question  we  have  now  to  decide — viz., 
whether  the  Court  of  Quarter  Sessions  can  refuse 
the  renewal  of  a  licence  without  hearing  any 
evidence  at  all.    In  our  opinion  it  cannot  do  so. 


It  follows,  therefore,  that  the  question  which  is 
left  to  us  must  be  answered  thus — ^that  the  Court 
of  Quarter  Sessions  was  wrong  and  that  the  licence 
must  be  renewed.  For  the  reasons  above  given, 
this  appeal  must  be  allowed.       ^^^^^  aUowed. 

Solicitors  for  the  appellant,  Belfrage  and  Co.,  for 
Chamberlain  and  Johnson,  Llandudno. 

Solicitors  for  the  respondents,  Edwards  and 
Cohen,  for  2>.  Owen  and  Uriffith,  Bangor. 


June  19  and  20, 1900. 

(Before  Lord  Alverstonb,  MJt.,  Bioby  and 

Collins,  L.JJ.) 

Attorkby-Gbneral  V.  Hakwbll  Urban 
District  Council,  (a) 

APPBAL  FROM  THB  CHANCBRY  DITISION. 

Local  qovemment — Pov>ers  of  local  authority^' 
Land — Compulsory  pwrchasefor  particular  pwr- 
pose — Fart  not  required  for  that  purpose-^ 
Application  to  differerd  pv/rpose — Local  (rovem- 
ment  Board — Jurisdiction — Ultra  vires — Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  ss.  175, 
295. 

The  Local  Oovemmsnt  Board  have  no  power  to 
direct  land  to  be  retained  by  an  urban  distrust 
council  for  purposes  permanently  inconsistent 
with  tne  purposes  for  which  the  land  was 
originuHly  acquired,  such  an  order  being  ultra 
vires,  and  not  binding  and  conclusive  under 
sect.  295  of  the  Public  Healih  Act  1875. 

Decision  of  Kekevnch,  J.  {ante,  p.  382 ;  81  L.  T. 
Bep.  504)  ajjirmed. 

In  1881,  in  pursuance  of  a  provisional  order  con- 
firmed by  an  Act  of  Parliament,  the  defendants' 
predecessors  in  title,  as  the  urban  sanitaiy  autho- 
rity of  the  parish  of  Hanwell,  were  empowered, 
under  the  provisions  of  the  Public  H^th  Act 
1875,  to  acquira  12a.  2r.,  part  of  the  Osterley  estate 
belonging  to  the  Earl  of  Jersey,  for  the  purpose 
of  the  disposal  of  the  sewage  of  that  parisn. 

On  the  ^8th  Dec.  1883  the  land  was  conveyed  to 
the  urban  sanitary  authority  for  that  purpose. 

In  1895  the  defendants  bought  2a.  2r.  28p.  in 
addition  to  the  land  purchased  in  1883  from  the 
Earl  of  Jersey. 

The  defendants  did  not  reqtdre  aU  the  land  for 
sewage  purposes — in  fact,  about  two  acres  were 
proved  permanently  unsuitable  for  that  purpose 
owing  to  the  elevation — and  in  1898  they  obtamed 
an  order  from  the  Local  Grovemment  Board 
directing  that  2  acres  should  be  retained  by  the 
defendants  as  a  site  for  the  erection  of  a  hospital 
for  infectious  diseases  other  than  small-pox. 

The  Earl  of  Jersey  alleged  that  the  Local 
Government  Board  had  no  power  to  make  the 
order ;  also  that  the  erection  of  such  a  hospital 
would  diminish  the  value  of  the  adjoining  land. 

The  defendants  relied  on  the  order  of  tne  Local 
Government  Board,  and  denied  that  the  erection 
of  such  a  hospital  would  cause  a  nuisance  or 
injury. 

Sect.  175  of  the  Public  Health  Act  1875  pro- 
vides that: 

Any  lands  aoqnired  by  a  local  anthority  in  punmanoa 
of  any  powers  in  this  Act  contained  and  not  required. 

(a)  fieported  by  E.  A.  SOBATCHLST,  Esq.,  Barrliitar-at-tAV. 
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for  the  pnrpoBO  for  which  they  were  aoqaired,  shall 
(nnleaa  the  Looal  GoYemmeiit  Board  otherwise  direot) 
be  sold. 

Sect.  295  provides  that : 

All  orders  made  by  the  Looal  GoYemment  Board  in 
puraiuuioe  of  this  Act  shall  be  binding  and  oonolnsiYe  in 
xeepeot  of  the  matters  to  which  they  refer. 

This  action  was  accordingly  brought  by  the 
Attorney- General  at  the  relation  of  the  Earl  of 
Jersey,  and  by  the  Earl  of  Jersey,  for  an  in j  one- 
tion  to  restrain  the  defendants  from  erecting  an 
isolation  hospital  or  hospital  for  the  reception  of 
patients  suffering  from  infectious  diseases  on  the 
lands  in  question,  and  from  using  the  lands  or  any 
part  thereof  as  the  site  of  any  such  hospital  and  a 
further  injunction  to  restrain  the  defendaoits  from 
using  the  lands  as  a  site  for  any  such  hospital  so 
as  to  be  a  nuisance  to  the  Earl  of  Jersey  or  bis 
tenants,  or  a  nuisance  or  an  injury  to  his  adjoin- 
ing property. 

In  Nov.  1899  the  action  came  on  for  trial  before 
Kekewich,  J.,  when  his  Lordship  decided  in  favour 
of  the  plaintiffs :  (81  L.  T.  Bep.  504). 

From  that  decision  the  defendants  now  appealed. 

Warrington,  Q.C.  (with  him  F.   StaUard)  for 
the  appellants. — Before  the  Local  GoYemment 
Board  can  direct  that  land  shall  not  be  sold,  they 
must  be  satisfied  that  the  same  will  never  be 
reauired  for  the  purpose  for  which  it  was  origi- 
nally   acquired.     Having    become    so    satisfied, 
there  can  be  no  object  m  "  otherwise  directing," 
under  sect.  175  of  the  Public  Health  Act  1875, 
that  it  shall   be  used  for  some  other  purpose, 
unless    it   is   intended  that  the  local  authority 
shall  use  it  for  some  otiier  purpose.    What  is  the 
meaning  of  giving  the  Local  Government  Board 
the  power  to  **  otherwise  direct,"  unless  it  be  that 
the  local  authority  may  use  the  land'  for  some 
other  purpose  than  that  for  which  it  was  origin- 
ally acquired  P    It  cannot  be  intended  that  land 
acquired  shall  be  retained  for  no  purpose  whatso- 
ever.  Land  is  to  be  sold  unless  the  Local  Govern- 
ment Board  direct  it  to  be  retained  for  some  other 
purpose  authorised  by  the  statute.    The  words 
"not  required"  in  sect.  175  mean  "which  will 
never  be  required."    They  do  not  mean  "  not  at 
present  required,"  as  in  that  case  no  application 
to  the  Local  Government  Board  is  necessary,  the 
local  authority  themselves  having  power  to  devote 
the  land  to  any  lawful  temporary  purpose.    If 
necessary,  subject  to  the  control  oi  the  Local 
Government  Board,  a  local  authority  may  use 
land  for  other  purposes  than  those  for  which  it 
was  acquired.    To  avoid  the  necessity  of  selling 
the  land  and  repurchasing,  the  local  authority  in 
the  present  case  obtained  the  sanction  of  the 
Local  Government  Board.    If  they  had  proceeded 
under  sect.  131,  the  local  authority  could  have 
done  what  they  now  propose  to  do.    Under  sect. 
295,  all  orders  of  the  Local  Grovemment  Board 
aie  binding  and  conclusive.    If  the  defendants 
are  justified  by  the  Act,  the  plaintiffs  cannot 
prevent  them  ^om  using  the  land  for  a  hospital, 
though  they  may  get  compensation  for  injuriously 
affecting  the  adjoining  land.    Kekewich,  J.  was 
guided  in  his  decision  by  the  case  of  Attorney' 
Crenerctl  v.    Teddington  Urban  District    Council 
(77  L.  T.  Rep.  426 ;  (1898)  1  Oh.  66).    The  basis 
of  his  decision  was  that  the  local  authority  had  a 
qualified  ownership.    But  that  is  not  so ;   they 
nave  an  absolute  ownership  subject  to  certain 


restrictions.  The  cases  relied  upon  in  the  court 
below  were 

Attomey-Oeneral  v.  Southampton  Corporation^  1 

Gifl.  363 ; 
Attomey-Chneral  v.  Sunderland   Corporation,  34 

L.  T.  Bep.  921 ;  2  Ch.  Div.  634. 

But  in  those  cases  the  land  was  held  upon  special 
trusts,  so  that  any  change  of  user,  permanent  or 
temporary,  outside  those  trusts  was  clearly  ua- 
lawiul.  There  is  no  case  which  has  decided  in 
broad  terms  that  land  purchased  under  the  provi- 
sions of  the  Public  Health  Act  1875  can  only  be 
used  for  the  specific  purpose  for  which  it  waa 
purchased. 

Benshaw,  Q.C.  and  Howard  Wright,  for  the 
respondents,  referred  to 

Pablio  HeaJth  Act  1875,  bb.  29,  175,  176,  177 ; 
Lands  ClaoseB  ConBolidation  Aot  1845,  bb.  127,  128. 

Warrington,  Q.C.  replied. 

Lord  Alvbsbtone,  M.B. — In  this  case  I  have 
felt  considerable  difficulty  in  the  course  of  the  ar^- 
ment,  and  I  do  not  think  that  it  could  be  regarded 
as  by  any  means  a  ^rfecUy  clear  case.  But  after 
the  best  consideration  I  can  give  to  the  matter 
I  think  that  the  judgment  of  Kekewich,  J.  is  right 
and  ought  to  be  affirmed.  It  appears  that  in  the 
year  iSl  the  predecessors  in  title  of  the  defen- 
dants, as  the  urban  sanitary  authority,  exercised 
the  compulsory  powers  of  the  Public  Health  Act 
1875,  and  purchased  from  Lord  Jersey,  under  the 
provisions  of  the  176th  section,  a  certain  quantity 
of  land.  It  is  important  to  point  out  that  under 
that  section  provisions  are  made  for  the  protection 
of  persons  wnose  land  is  intended  to  be  purchased 
compulsorily,  by  requiring  a  full  advertisement 
of  the  nature  of  the  undertaking,  and  requiring  a 
petition  to  the  Local  Gk)vemment  Board  to  state 
the  purposes  for  which  the  land  is  required.  By 
the  provisional  order  confirmed  by  Act  of  Parlia- 
ment, under  which  the  predecessors  of  the  defen- 
dants obtained  power  to  acquire  the  land,  it  was 
expressly  recited  that  the  Guardians  of  the  Poor 
of  the  Brentford  Union,  who  were  the  then  urban 
sanitary  authority,  and  the  predecessors  in  title 
of  the  defendants,  required  to  purchase  and  take 
lands  for  the  disposal  of  the  sewage  of  the  parish 
of  Hanwell.  And  I  think  it  must  be  taken  that, 
imless  the  operation  of  that  which  has  happened 
subsequently  by  virtue  of  the  175th  section  alters 
the  rights  of  the  parties,  the  defendants — or, 
rather,  their  predecessors,  and  therefore  the 
defendants — acquired  the  land  under  statutory 
powers  and  for  statutoir  purposes — ^namely,  for 
the  purposes  of  using  it  for  the  disposal  of  sewage. 
It  appears  that  two  acres  of  this  land,  either  from 
the  point  of  view  of  level  or  from  other  local 
circumstances,  was  not  fitted  to  be  used  for 
sewage  purposes,  and  thereupon  the  urban 
sanitary  authority  in  the  year  1897  or  about  that 
time,  contemplated  acquiring  more  land  from 
Lord  Jersey  as  to  which  no  question  ai*ises.  The 
idea  occurred  to  them  that  tney  might  use  these 
two  acres  not  for  a  merely  temporary  purpose  or 
temporarily — ^not  for  anything  in  connection  with 
sewage — but  for  the  purpose  of  establishing  an 
isolated  hospital.  As  was  very  frankly  stated  by 
Mr.  Warrington,  they  proposed  to  borrow  money 
— ^in  fact,  took  steps  to  borrow  money — to  erect  a 
permanent  hospitskl  on  this  land.  It  was  not  to  be 
a  mere  temporary  user  while  the  land  was  not 
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required  for  sewage  purposes.    It  is  not  necessary 
to  go  through  the  formalities  of  the  steps  that 
'were  taken  which  led  up  to  an  order  which  was 
made  by  the  Local  Government  Board.  It  recited 
the  application  to  them  under  sect.  175,  on  the 
ground  that  the  land  which  formed  part  of  the 
land  required  by   the  Kanwell   Urban  District 
Council  for  the  purpose  of  sewage  disposal,  but 
which  was  not  required  for  such  purposes,  should 
be  retained  by  them  as  a  site  for  the  erection  of 
a   hospital  for   infectious  diseases.    The  Local 
Govemment  Board  then  directed  that  that  land 
should  be  retained  by  the  council  as  a  site  for  the 
erection  of  a  hospital  for  infectious  diseases  other 
than  small-pox.   I  ought  to  say  that  in  my  opinion 
no  special  weight  and  no  special  authority  can  be 
given  to  the  words  that  are  added  there — ^namely, 
the  words  directing  the  land  to  be  retained  by  the 
council  as  a  site  for  the  erection  of  a  hospital  for 
infectious  diseases  other  than  small-pox.    it  could 
not  be,  nor  is  it  suggested  that,  by  virtue  of  any 
implied   or   expressed    authority    by  the   Local 
Government    Board,  they   had    any   powers    to 
enforce  against  an  unwilling  person  or  persons 
who   could  otherwise  have   objected  to   it   the 
establishment    of     a     hospital     for     infectious 
diseases.    But  what  is  said,  and  it  is  a  point  that 
gave  me  considerable  difficulty,  is  that  the  order 
is  an  order  that  must  be  taken  to  be  made  under 
sect.  175,  and  on  its  face  it  purports  to  be  so ; 
that  that  beine  so,  it  is  a  direction   that  the 
Hanwell  Urban  District  Council — the  defendants 
— may  retain  the  land  as  their  own;  and  that, 
retaining  the  land,  they  are  entitled  to  use  the 
land  for  any  purposes  for  which  they  can  lawfully 
use  the  land  which  belongs  to  them.    If  one  was 
able  to  see  that  that  was  the  intention  of  the  Act 
of  Parliament  to  be  gathered  from  the  sections 
which  prescribe  the  way  in  which  the  land  shall 
be  compulsorily  acquired  and  subsequently  used, 
there  would  appear  to  be  at  first  sight  a  good  deal 
to  be  said  for  that  argument.    In  my  opinion, 
however,  the  language  of  sect.  175  is  not  sufficient 
to  enable  the  urban  district  council  to  apply  the 
land  to  a  permanent   purpose — for    a    purpose 
which  is  different  from  that  for  which  tne  land 
was  originally  acquired.    I  think  that  the  provi- 
sions   of    sect.    176    and    the    scheme   of    the 
Act   referring   to  the  acquisition    of    land   are 
veiy    important.      The    urban    district    council 
have  a  limited  authority.    They  possess  powers 
which  are  given  them  by  Act  of  Parliament,  or  it 
may  be  by  orders  that  the   Local  Grovemment 
Board  have  made  pursuant  to  the  provisions  of 
the  Act  of  Parliament.      Their  power  to  acquire 
land  compulsorily  is  to  acquire   it  for  specific 
purposes ;  and  I  think  so  long  as  they  hold  it 
without  fresh  statutory  authority  they  can  only 
hold   it   for  those  purposes.      I  think  that  the 
doctrine  and  principle  in  the  Southam/pton  case 
{1  Giff.  363)  would  apply,  and  I  do  not  Know  that 
this  was  seriously  disputed  by  the  appellants.    I 
think  that  with  regsrd  to  the  land  as  to  which 
statutory  power  has  been  given  to  the  urban 
sanitary  authority,  to    apply  it  for  sewage    or 
other  purposes — I  will  take  sewage  purposes  in 
this  instance — ^the  whole  of  the  negotiation  and 
contract  for  compensation  proceeding  upon  that 
basis,  they  hold  the  land  subject  to  that  restric- 
tion.   I  do  not  in  any  way  base  my  judgment 
apon  anything  in  the  conveyance,  because  it  has 
not  been  seriously  pressed  upon  us,  nor  do  I 


understand  that  it  was  pressed  in  the  court 
below.  I  think  that  the  r^  rights  depend  upon 
and  are  governed  by  the  statute.  That  being  so, 
we  must  consider  what  is  the  meaning  df  the 
words  and  what  is  the  position  when,  settuig  asidd 
all  the  special  directions  about  a  hospital,  the 
Local  Government  Board  have  directed  that  the 
land  shall  not  be  sold.  As  I  ventured  to  point 
out  in  the  course  of  the  argument,  I  can  imagine 
many  reasons  why  it  is  desirable  that  the  umd 
should  be  in  the  hands  of  the  local  authority,  even 
though  they  can  only  use  it  permanently  for  pur- 
poses consistent  with  the  purposes  for  which  they 
originally  acquireid  the  land.  It  might  be  very 
undesirable  to  have  a  third  owner  coming  in  or 
an  adverse  owner  coming  in  and  building 
houses  and  getting  control  of  or  acquiring  righto 
against  some  particular  mode  of  user  of  the  land. 
And  I  can  well  conceive,  quite  apart  from  the 
light  to  use  it  for  any  purposes  for  which  the 
local  authority  are  entitled  to  use  the  land,  that 
there  might  be  many  cases  in  which  it  would  be 
right — and  when  the  Local  Gk)vemment  Board 
might  in  their  discretion  think  it  would  be  right 
— ^that  the  land  should  not  be  sold.  But  at  any 
rate  it  seems  to  me  that  it  is  too  strong  to  suggest 
that  under  a  provision  which  is  mereij  int^ded 
to  control  the  question  of  whether  the  land 
shall  or  shall  not  be  sold  you  can  import  into 
that  the  power  of  the  local  authority — the  pur- 
chasinpf  body — to  use  it  for  a  purpose  wholly 
inconsistent  with  the  purpose  for  which  it  was 
originally  acquired.  I  tnink  that  there  still 
remains,  affecting  the  rights  of  both  parties,  the 
restriction  which  was  put  upon  a  body  with 
limited  authority  to  buy  under  the  provisions  of 
sect.  176  for  certain  special  purposes.  I  think 
that  we  cannot  say  wnen  there  has  onoe  been 
given  a  direction  that  they  need  not  sell  the  land, 
that  they  hold  it  absolutely  unfettered  and  free, 

00  that  they  can  use  it  as  though  it  were  any 
other  piece  of  land  that  they  had  acquired  not 
under  compulsory  powers  or  that  they  had  acquired 
by  agreement  with  some  person  who  was  willing 
to  sell  them  land.  I  am  not  of  course  to  be 
supposed  to  be  dealing  at  all  with  a  ease  of  some 
temporary  user  of  the  land — ^beneficial  user  of  the 
land — either  by  letting  or  otherwise,  or  temporary 
user  in  the  hands  of  the  defendants.  I  am  dealing 
with  the  case  before  us,  which  is  the  intention 
properly  explained  of  the  defendants  to  perma- 
nently turn  two  acres  of  this  land  to  a  purpose 
to  which  it  was  not  intended  to  be  turned,  ana  to 
which  they  had  no  power  to  turn  it  apart  from 
this  direction  of  the  Local  Grovemment  Board. 

1  think  that  it  would  be  giving  powers  to  the 
Local  Government  Board  to  affect  and  control 
the  rights  of  parties  who  have  never  been  heard, 
and  have  had  no  statutory  opportunity  of  being 
heard  on  the  matter,  and  to  a  greater  extent  than 
ought  to  be  given.  In  any  event  I  think  that  it 
would  require  much  stronger  words  than  that 
simple  direction  that  the  land  shall  not  be  sold 
to  enable  the  defendants  to  exercise  a  power  over 
this  plot  of  land  for  the  purpose  which  they 
desire.  For  these  reasons  I  think  that  the 
appeal  should  be  dismissed,  and  dismissed  with 
costs. 

RiGBY,  L.J. — ^I  am  of  the  same  opinion.  What 
is  weighing  with  me— not  that  I  suppose  that 
there  is  anything  other  than  bona  fides  in  the 
conduct  of   the  defendants — ^is  that  the  comve 
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which  they  wish  to  pursue  would,  if  permitted, 
give  Buch  an  opening  for  manipulating  these 
flections  of  the  Act  for  imjustinable  purposes. 
People  might  say,  "  We  wiU  obtain  limd  for  a 
sewage  farm ;  we  had  better  take  more  than  we 
want  or  something  that  ^e  do  not  want,  in  order 
that  we  may  erect  a  hospital."  I  do  not  for  a 
moment  suggest  that  that  was  in  the  minds  of 
this  local  authority.  But  if  it  is  lawful,  why 
should  not  it  be  carried  out  P  They  say :  "  Some 
objection  might  be  taken  to  the  hospital,  but  we 
should  be  free  to  do  that  when  we  have  the  land 
and  get  liberty  to  retain  it,  and  then  we  can  apply 
it  to  any  pui]pose  for  which  we  are  authorised  by 
Act  of  Parliament  to  apply  land."  I  think,  for 
the  reasons  that  have  been  given  by  the  Mskster 
of  the  Bolls,  and  having  regard  to  those  con- 
siderations, that  the  appeal  ought  to  be  dis- 
missed. 

Collins,  L.J. — I  am  also  of  the  same  opinion. 
I  think  that  any  other  decision  would  defeat  the 
scheme  of  the  Public  Health  Act  1875.  Now,  it 
is  clear  that  this  land  was  acquired  in  the  first 
instance  for  the  particular  purpose  of  user — 
namely,  for  the  purpose  of  a  sewage  farm.  It  is 
also  clear  law  that,  having  been  acquired  for 
those  purposes,  the  land  could  not  have  been 
diverted  to  any  other  purposes.  It  seems  to  me 
that  the  scheme  of  the  Public  Health  Act  1875,  in 
sects.  175  and  176,  is  that  when  land  has  to  be 
purchased  under  compulsory  jpowers  it  can  only 
be  so  purchased  after  full  notice  has  been  given 
by  advertisement  apprising  the  persons  interested 
about  what  is  intended  to  be  done,  and  in  par- 
ticular apprising  the  person  from  whom  the  land 
is  to  be  taken — as  it  does  in  sub-sect.  3 — of  the 
purposes  for  which  the  local  authority  are  acquir- 
ing the  land.  It  seems  to  me  that  the  scheme 
involves  that  there  can  be  no  compulsory  purchase 
of  land  unless  the  person  from  whom  the  land  is 
to  be  taken  has  full  information  as  to  the  purposes 
for  which  it  is  required.  Obviously  that  oecomes 
one  of  tiie  most  important,  if  not  the  most  impor- 
tant, factor  in  the  question  as  to  what  compensa- 
tion is  to  be  paid  to  him  on  such  a  purchase. 
Now,  those  are  the  conditions  which  the  Legisla- 
ture has  imposed  for  the  acquisition  of  land  com- 
pulsorily.  It  would  be  an  extraordinary  thing  if 
they  permitted,  in  the  same  code,  huid  to  be 
acquii^  with  all  those  formalities  and  with 
distinct  information  as  to  the  purposes  for  which 
it  is  required  to  be  used  for  another  purpose  on  a 
sudden  change  arising,  of  which  I  could  easily 
give  an  instance,  which  renders  it  no  longer 
required  for  that  purpose.  It  would  be  an  extra- 
ordinary thing  to  say  that,  notwithstanding  these 
formalities  which  the  Legislature  has  interposed 
to  protect  the  vendor,  the  purpose  may  be  wholly 
changed,  and  that  one  may  be  substituted 
which  is  much  more  injurious  to  the  vendor 
and  which  would  bave  led  possibly  to  his 
getting  double  the  compensation  he  did 
receive.  It  would  be  an  extraordinary  thing  to 
say  that  it  is  competent  for  the  local  authority 
without  any  further  evidence  and  without  any 
further  notice  and  without  any  further  inquiry 
to  do  that.  Take  this  instance,  which  is  not  at 
all  an  imcommon  one.  Supposing  that  they 
acquired  land  compulsorily  with  all  the  proper 
formalities  under  the  175th  section  for  the  pur- 
pose of  a  public  recreation  ground;  supposing 
•that  within  a  year  afterwards  some  neighbouring 
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owner  made  them  a  free  gift  of  land  in  some 
other  place  equally  or  more  convenient  for  the 
purposes  of  a  recreation  eround,  and  they 
accepted  it,  with  the  result  that  the  land  origin- 
ally purchased  for  the  recreation  ground  is  no 
longer  required  for  the  purpose,  so  that  the  pro- 
visions 01  the  175th  section  obliged  tliem  to  sell 
it,  subject  to  the  clause  which  Mr.  Warrineton 
so  much  relied  on — "  unless  otherwise  directed  by 
the  Local  Government  Board.'*  Is  it  to  be  sug- 
gested that  the  Local  Grovemment  Board,  by 
intervening  and  relieving  them  from  the  obliga- 
tion of  selUog,  shall  enable  them  to  turn  that  land 
into  a  sewage  farm  which  was  bought  for  the 
purpose  of  a  recreation  ground?  To  hold  that 
would  be  to  hold  that  the  subsidiary  clause  in  the 
parenthesis  in  sect.  175  defeats  the  whole  of  the 
scheme  of  the  code  contained  in  the  176th  section. 
It  seems  to  me  that  due  effect  can  be  given  to  the 
words  in  that  paragraph,  consistent  with  the  main 
scheme ;  and  that  it  is  not  necessary  to  say  that  by 
a  parenthesis  the  Legislature  has  enabled  the  local 
authority  itself  to  d3eat  the  purpose  of  the  Act. 
It  seems  to  me,  as  the  Master  of  the  Rolls  has 
pointed  out,  that  these  words,  *'  unless  otherwise 
directed  by  the  Local  Qovemment  Board,"  are 
simply  words  introduced  to  qualify  the  exigency 
of  the  section  compelling  a  sale  there  and  then. 
There  may  be  instances  where  the  local  authority, 
for  instance,  may  be  absolutely  assured  that  they 
do  not  require  the  land  in  question  for  the  pur- 
pose for  which  it  was  acquired.  Nevertheless,  the 
Local  Grovemment  Board  may  not  be  absolutely 
of  the  same  opinion  and,  without  formulating  an 
opinion  that  it  is  not  so  required  they  may 
think  it  necessary  to  interpose  some  delay 
before  a  sale  takes  place.  That  is  a  perfectly  con- 
ceivable instance  in  which  they  might  fairly  and 
properly  exercise  that  power,  and  a  case  for 
which  it  would  be  quite  reasonable  for  the  Legis- 
lature to  provide  something  to  mitigate  the 
absolute  exigency  of  the  obligation  to  sell.  Now, 
in  the  case  l^fore  us  it  seems  to  me  that  the  local 
authority  have,  by  introducing  the  condition 
upon  wmch  these  lands  are  to  be  held,  attempted 
to  do  something  that  is  entirely  outside  their 
powers  under  this  Act,  and  that  there  is  no  pro- 
vision in  this  Act  for  their  not  merely  suspenmng 
the  right  to  sell,  but  of  their  designating  the  pur- 
pose for  which  that  right  to  sell  should  be 
suspended.  If  that  order  were  tried  by  the  condi- 
tion appended  to  it — ^namely,  the  condition  that  it 
should  be  applied  for  a  hospital — ^it  seems,  in  my 
judgment,  speaking  for  myself,  that  that  order 
would  be  ultra  vires.  Mr  Warrington  does  not 
contend  that  it  takes,  at  all  events,  any  further 
right  by  the  added  condition  as  to  the  purpose  to 
which  it  was  to  be  applied.  He  divests  the  order 
of  that  condition  appended  to  it,  and  says  that  he 
stands  simply  upon  their  general  rights  as  a  local 
authority  in  possession  of  land  unfettered.  But 
it  seems  to  me  that  they  cannot  possess  themselves 
of  land  through  this  machinery  without  going 
through  the  process  indicated  by  the  176th  section 
of  the  Act.  To  hold  otherwise  would,  I  think,  be 
to  defeat  the  object  of  the  Act.  I  therefore  agree 
that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  P.  /.  Dennis, 
Solicitors  for  the  respondents,  Freshfields  and 
Williams. 
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HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

M(mday,  May  14, 1900. 

(Before  Bidley  and  Bigham,  JJ.) 

Cbaig  (app.)  v.  Nicholas  (resp.).  (a) 

ToVr^Private  carriaqe  of  officer  on  duty — Ikaevm^ 
tum^Army  Act  1881  (44  (§  45  Vict.  c.  58),  8. 148. 

A  private  carriage  used  by  an  officer  on  duty,  in 
respect  of  whicli  heie  in  receipt  of  no  allowance, 
is  not  a  carriage  employed  in  Her  Majesty's 
military  service  so  as  to  he  exempt  from  tolls 
within  sect.  143  of  the  Army  Act  1881. 

Cass  stated. 

The  reBpondent  was  charged  on  an  information 
for  unlawidlly  demanding  and  receiving  from  the 
appellant,  he  then  bemg  an  officer  of  Her 
Majeetj'B  forces  on  dntj,  a  certain  toll  of  4(2.  for 
passing  alons  a  turnpike  road. 

The  appeUant  was  a  major  in  the  Royal 
Artillery  stationed  at  Fort  Bovisand,  about  six 
miles  from  Plymouth.  He  resided  in  Plymouth, 
and  his  duties  frequently  necessitated  his  attend- 
ance at  the  headquarters  office  at  Devonport. 

On  the  10th  July  1899  he  proceeded  in  his  own 
private  carriage  from  his  residence,  in  uniform,  to 
the  headquarters  at  Devonport,  where  he  trans- 
acted official  business.  He  left  the  headquarters 
office  in  the  same  carriage,  accompanied  by  his 
soldier  servant.  The  servant  was  not  in  uniform. 
He  drove  through  the  Modbury-road  toU-gate  to 
Fort  Bovisand,  a  distance  <^  nme  miles,  in  order 
to  discharge  official  duty.  The  toll  collector 
demanded  and  received  the  toU  of  4d.  authorised 
by  a  local  Act  of  Parliament  in  respect  of  the 
carriage,  notwithstanding  that  the  appellant  in- 
formed him  that  he  was  on  duty. 

The  carriage  was  the  private  property  of  the 
appellant,  for  which  he  took  out  an  excise  licence, 
and  was  used  by  him  partly  for  his  own  private 

Surpoees  and  partly  for  carrying  out  his  military 
uties. 

The  appellant  was  in  receipt  of  allowances  from 
the  Gk)vemment  for  a  horse  in  connection  with 
his  duties  as  a  major  in  Her  Majesty's  army,  but 
he  was  not  in  receipt  of  nor  entitled  to  any  allow- 
ance in  respect  of  a  private  carriage,  nor  would  he 
have  been  at  liberty  to  hire  a  private  carriage  at 
the  cost  of  the  Gk)vemment  to  convey  him  from 
Plymouth  to  Fort  Bovisand  for  the  purpose  of 
discharging  his  duty  at  the  fort. 

It  was  contended  on  the  part  of  the  appellant 
that  he  was  on  duty  while  cuiving  in  the  carriage 
from  Devonport  along  the  turnpike  road  and 
through  the  toll-gate  to  Fort  Bovisand,  and  that 
for  the  time  hems  the  carriage  was  a  carriage 
employed  in  Her  Majesty's  nmitary  service  con- 
▼eymg  an  officer  of  Her  Majesty's  regular  forces 
on  duty,  and  as  such  was  exempt  from  payment 
of  the  toll  by  virtue  of  sect.  143  of  the  Army  Act 
1881  (44  &  45  Yict.  c.  58). 

It  was  contended  on  the  part  of  the  respondent 
that,  inasmuch  as  the  carriage  was  the  private 
carriaee  of  the  appellant,  f  er  which  he  personally 
paid  the  excise  hcence  and  received  no  allowance 
from  the  Government,  it  could  not  be  said  to  be 
employed  in  Her  Majestv's  militaiy  service 
within  the  meaning  of  sect.  143  of  the  Army  Act 
1881. 

_  - . — - — — ■^.^— 

(a)  Reported  by  W.  de  B.  Hkbbset.  Esq.,  Bairisfear-ftt-lAw. 


After  hearing  each  of  the  parties,  and  havings 
referred  to  the  Oeneral  Turnpike  Act  1823  (? 
Geo.  4,  c.  123,  s.  33),  the  Volunteer  Act  186^ 
(26  &  27  Yict.  c.  65,  s.  45).  the  Mutiny  Act  187^ 
(39  Yict.  c.  8,  s.  86),  the  Army  Act  1881 
(44  &  45  Yict.  c.  58,  s.  143),  and  the  cases  of 
Humphrey  v.  BetheU  (30  J.  P.  231)  and  Hinds  v. 
Thring  (41  J.  P.  265\  the  justices  came  to  the^ 
conclusion  that  the  private  oarria^  of  the  appel- 
lant while  canying  him  from  Mount  Wise  to- 
Fort  Bovisand  was  not  exempt  from  payment  o£ 
toll  at  the  toll-gate,  and  could  not  be  regarded  aa 
being  then  employed  on  Her  Majesty's  military 
service  within  tne  meaning  of  the  Army  Act  1881, 
the  carriage  not  having  been  requisitioned  for  mili- 
tary service  under  the  Mutiny  Act  or  otherwiae- 
so  appropriated  for  Her  Majesty's  military 
service  as  to  come  wit&in  the  exemption,  and 
therefore  they  dismissed  the  information. 

By  the  Army  Act  1881  (44  &  45  Yict.  c.  58V 
8.143: 

All  officers  and  soldiers  of  Her  Majesty's  refpilar  foreee 
on  daty  or  on  the  maroh,  and  their  hones  and  baggage 
.  .  .  and  all  oarriagee  and  horses  belonging  to  Her 
Majesty  or  employed  in  her  military  service,  when  oon- 
veying  any  such  persons  aa  above  in  this  seotian 
mentioned,  or  baggage,  or  stores,  or  returning  bom 
conveying  the  same  shall  be  exempt  from  the  payment 
of  any  dnties  or  toUs  ...  in  passing  along  or  over 
any  tnmpike,  or  other  road  or  bridge,  otherwise  demand- 
able  by  virtue  of  any  Act  of  Parliament. 

Ycvrborough  Anderson  for  the  appellant. — ^The- 
words  "  employed  in  Her  Majesty's  service  "  must 
mean  "used  in  Her  Majesty's  service."  Thia- 
carriage  was  being  so  "used,"  and  tiierefore  i» 
exempt  from  tolls  under  the  Army  Act  1881. 
Humphrey  v.  Bethdl  (13  L.  T.  Rep.  797 ;  L.  Bep. 
1  G.  P.  215),  it  is  true,  decided  that  a  yeomanry 
officer  was  not  exempt  when  driving,  but  that  iras- 
because  he  was  not  a  volunteer  wi^n  the  Yolnn- 
teer  Act  1863  (26  &  27  Yict  c.  65).  Again,  in 
Hinds  V.  Thring  (36  L.  T.  Bep.  216 ;  41  J.  P.  265),. 
the  exemption  under  sect.  86  of  the  Mutiny  Act 
1876  (39  &  40  Yict  o.  8)  was  held  only  to  exempt 
carriages  employed  by  virtue  of  sect  68  of  ta» 
same  statute,  which  only  extended  to  carriages- 
provided  by  justices,  and  not  to  a  carriage  hired' 
oy  the  officer  himself.  Here  the  words  of  the  Act 
exempt  a  carrii^  acquired  by  the  officer  for  his- 
duties. 

Duke,  Q.G.  {BodiUy  with  him)  for  the  respon- 
dent— ^The  justices  were  right  in  dismissing  the 
information,  as  the  statute  cannot  apply  to  a 
vehicle  hired  by  the  officer  when  no  allowance  is 
made  by  the  Urown.  It  is  the  same  as  if  the* 
officer  had  used  his  own  bicycle.  "  Use  "  by  the^ 
officer  cannot  amount  to  "employment"  in  Hei^ 
Majesty's  service. 

BiDLSY,  J. — I  think  that  the  matter  has  been- 
made  quite  clear.    There  might  have  been  some^ 
doubts  in  the  minds  of  people  who  had  not  fully 
considered  the  matter,  but  it  seems  to  me  certain- 
that  the  words  "  employed  in  her  military  service  '* 
in  this  section  cannot  be  read  in  the  wide  senae- 
which   is    contended  for    by    Mr.    Yarborough 
Anderson,  and  which  would  include  a  carria^ 
like  the  present,  merely  because  it  was  used  m* 
the  military  service  of  Her  Majesty.    It  seems  to 
me  evident  upon  considering  the  other  words  of 
the  section,  and  the  fact  that  allowances  are  made- 
by  the  army  authorities  to  officers  in  respect  o£ 
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iiorsee  or  carriages  or  what  not,  in  respect  of 
their  services,  that  the  words  "  employed  in  her 
military  service"  means  employed  by  authority 
-of  those  who  are  in  command.  They  are  nsed 
and  pat  in  in  that  way  because  there  are  carriages 
and  horses  belon^png  to  Her  Majesty  as  a  part 
of  the  army  eqmpment,  and  there  are  others 
which  are  requisitioned  either  under  sect.  112 
or  oognate  sections  of  this  Act,  but  which  do 
not  belong  to  Her  Majesty.  Those  are  intended 
also  to  TO  exempt  as  being  employed  in  her 
military  service  when  they  arc  on  duty  or  on  the 
-march.  There  is  yet  a  third  class  of  carriages 
and  horses  which  are  employed  in  her  military 
service,  in  respect  of  wMch  no  requisition  has 
been  made,  but  in  respect  of  which  ailbwances  are 
made,  and  which  are  emploved  by  the  officer  on 
dutv  or  upon  the  march  by  the  consent  and 
authority  of  those  in  command.  That,  I  think,  is 
the  meaning  of  the  words,  and  it  does  not  seem  to 
me  to  include  carriages  used  merely  because  it  is 
the  pleasure  of  the  officer  on  duty  so  to  use  them. 
If  that  was  the  proper  meaning  it  would  lead  to 
considerable  dimculty  which  I  do  not  think  was 
-contemplated  by  the  Act  of  Parliament.  I  there- 
fore thmk  the  toU  was  rightly  demanded. 

BiOHAM,  J. — ^I  am  clearly  of  the  same  opinion. 
I  do  not  think  this  carriage  was  within  the  mean- 
ing of  the  word  "  employed  "  at  all. 

Appeal  dismissed. 

Solicitor  for  the  appellant.  The  Solicitor  to  the 
Trecuwry,  for  Watts,  Ward,  and  Anthony,  Ply- 
mouth. 

Solicitors  for  the  respondent,  Sharps^  Parker, 
and  Co,,  for  J.  H.  EUis,  Plymouth. 


Monday,  May  14, 1900. 

(Before  Bidlby  and  Bioham,  JJ.) 

Batneb  (app.)  V.  Dbbwitt  (resp.)  (a) 

.Batina — DriU  haJl — Not  used  exclusively  as  sttch 
— Validity  of  objection  to  assessment  on  summons 
to  enforce  rate— Volunteer  Act  1863  (26  &  27 
Vict.  c.  65),  «.  26. 

A  volunteer  drill  haU,  besides  being  used  for  the 
purposes  of  the  battalion,  was  let  for  concerts 
ana  other  entertainments.  It  ujos  assessed  in 
the  valuation  list,  and  district  rates  were  levied 
in  respect  of  it.  There  had  been  no  appeal 
against  stuih  assessment. 
■On  a  complaint  to  recover  the  am^mnt  of  the 
district  rates : 

Held,  that  the  justices  were  bound  to  issue  process 
for  the  recovery  of  such  rates,  as  the  premises 
were  not  exempt  as  being  solely  used  by  the 
Crown  for  the  pu/rposes  of  the  Crown,  nor  were 
they  exempt  v/nder  sect,  26  of  the  Volunteer  Act 
1863,  for  they  were  not  solely  used  as  a  store- 
house. 

Held,  further,  that  the  justices  could  not  go  into 
the  question  of  the  amount  of  the  assessment, 

Oasb  stated  by  justices  of  the  peace  for  the 
borough  of  Beigato  on  a  complaint  under  sect.  256 
of  the  Public  Health  Act  1875  charging  the 
Tespondent  with  the  nonpayment  of  rates,  being 
A  person  duly  rated  and   assessed,  within  the 

fa)  BflDortod  by  W.  nn  B.  Hbbbbbt.  Esq..  Barrister-auLaw. 


space  of  fourteen  days  after  the  same  were  law- 
f  uly  demanded  in  writing. 

Upon  the  hearing  of  the  complaint  the  fol- 
lowing facts  were  admitted  or  proved : — 

The  respondent  is  the  commanding  officer  of 
the  2nd  Battalion  Boyal  West  Surrey  Begiment 
of  Volunteers,  and  as  such  is  the  owner  and 
occupier  of  certain  premises  situate  in  the  borough 
of  Beigate,  the  same  having  been  conveyed  to 
him  in  Feb.  1896. 

These  premises  consist  of  two  separate  build- 
ings— viz.,  a  drill  hall  and  an  armoury.  The 
armoury  was  not  assessed  to  the  district  rates. 

During  the  whole  of  the  period  for  which  the 
rates  were  made — viz.,  from  the  Ist  Nov.  1896  to 
the  Ist  May  1899 — ^the  drill  hall  was  used  as  a 
storehouse  by  and  for  other  purposes  of  the 
battalion.  During  such  portion  of  that  period  as 
was  prior  to  the  13th  Nov.  1897  it  was  used  solely 
for  such  purposes,  but  during  the  remainder  of 
the  period,  besides  being  used  for  such  purposes, 
it  was  also  let  on  various  occasions  to  different 
persons  or  bodies  of  persons  for  concerts  or  other 
entertainments.  The  receipts  for  such  lettings 
amounted  to  13Z.  11«.  2<2 ,  averaging  about  91.  per 
annum. 

Both  prior  to  the  year  1896  and  since  (including 
the  period  for  which  the  rates  were  made)  the 
drill  nail  was  assessed  at  the  sum  of  i5Z.  rateable 
valua 

On  the  25th  Jan.  1897  the  corporation,  pur- 
porting to  act  under  the  power  conferred  upon 
them  by  the  Public  Health  Act  1875,  levied  a 
general  district  rate  upon  the  drill  hall. 

The  corporation  levied  upon  the  drill  hall 
similar  mtee  (except  that  the  amount  thereof  in 
the  pound  varied)  on  other  dates. 

Payment  of  each  of  the  rates  was  lawfully 
demanded  in  writing,  but  the  respondent  failed 
to  pay  the  same  for  the  space  of  fourteen  days 
after  such  respective  demands.  The  respondent 
had  not  appealed  against  any  of  the  rates. 

On  the  part  of  the  respondent  it  was  contended 
that  the  assessment  of  the  drill  hall  was  incorrect ; 
that  it  should  have  been  assessed  only  in 
respect  of  its  occupation  for  other  than  volunteer 
purposes — ^that  is  to  say,  in  respect  of  the  letting^ 
before  mentioned;  and  that  it  was  not  assess- 
able in  respect  of  its  occupation  for  volunteer 
purposes.  * 

This  contention  was  based  on  the  grounds  that 
the  premises  were  a  storehouse  withm  sect.  26  of 
26  &  27  Yict.  c.  65,  or  that  they  were  in  the  occu- 
pation of  the  Crown  for  the  purposes  of  the 
Crown. 

It  was  further  contended  that  it  was  competent 
for  the  justices  to  hear  objections  to  the  mode  of 
assessment. 

On  the  part  of  the  appellant  it  was  contended 
that  it  was  not  competent  for  the  justices  to  hear 
any  such  objections,  and  that  on  the  facte  proved 
or  admitted  they  were  bound  to  make  an  order 
for  payment  of  the  rates. 

The  justices  were  of  opinion  that  under  the 
circumstances  of  the  case  it  was  competent  for 
them  to  hear  objections  to  the  mode  of  assess- 
ment. In  support  of  this  opinion  they  relied  on 
what  was  said  oy  Cave,  J.  in  his  judgment  in  the 
case  of  Beg.  v.  Barclay  (46  L.  T.  Bep.  102 ;  8  Q.  B. 
Div.  306),  and  also  on  the  suggestion  made  by 
Bowen,  L.J.  in  his  judgment  in  Meg,  v.  Hannam 
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(34  W.  B.  355)  that,  where  the  exemption  from 
rating  is  enacted  by  a  public  Act  of  Parliament, 
the  justices  maj  refuse  to  enforce  the  rate ;  also 
on  the  case  of  Williams  v.  London  and  North' 
Western  Bailtoay  Company  (80  L.  T.  Bep.  803 ; 
(1899)  2  Q.  B.  197). 

The  J  were  further  of  opinion  that  the  premises 
were  exempt  from  assessment  on  their  full  annual 
value,  on  toe  ground  either  that  they  were  a  store- 
house within  sect.  26  of  26  &  27  Vict.  c.  65,  or 
that  they  were  in  the  occupation  of  the  Grown 
for  the  purposes  of  the  Grown,  and  that  at  the 
most  thej  were  liable  to  be  assessed  in  respect  of 
the  lettings  aforesaid,  and  that  thei*efore  the 
mode  of  assessment  was  wrong.  Thej  were  of 
opinion  that  sufficient  cause  for  nonpayment  of 
the  rates  had  been  shown  by  the  respondent,  and 
they  therefore  dismissed  the  summons. 

Alex.  Olen  for  the  appellant. — The  justices 
should  not  have  entertains  any  of  the  objections. 
The  district  rate  is  to  be  made  on  the  poor  law 
valuation  list,  and  there  has  been  no  appeal 
against  the  valuation  on  that  list.  The  case  of 
Bea.  V.  Barclay  (46  L.  T.  Bep.  355 ;  8  Q.  B.  Div. 
306,  486)  was  an  instance  of  an  objection  where 
the  rate  was  bad  on  its  face.    He  also  referred  to 

Beg,  V.  Hannam,  84  W.  B.  855 ; 
L<Mnb0th  Overae0rM  v.  London  County  Council,  76 
L.  T.  Bep.  795  ;  (1897)  A.  C.  625. 

The  section  of  the  Volunteer  Act  1863  (26  &  27 
Yict.  c.  65)  which  is  referred  to  in  the  case  is 
sect.  26,  but  that  does  not  apply  here.  He 
referred  to 

Bex  V.  Terrott,  8  East,  506 ; 

Worcestershire  County  Council  v.  Worcester  Union^ 
76  L.  T.  Bep.  188  ;  (1897)  1  Q.  B.  480. 

The  premises,  in  order  to  be  exempt,  must  be 
exclusively  used  for  Grown  puinposes. 

8t,  Gerrans  for  the  respondent. — The  justices 
were  quite  right.  There  is  a  difference  between 
recovering  ^strict  rates  and  poor  rates.  He 
referred  to 

PabUo   Health  Act   1875,  38  A  39  Viot.   o.  55, 

B.  211 ; 
Sheffield  Waterworks  Company  v.  Mayor  of  Sheffield, 

54  L.  T.  Bep.  179. 

The  exemption  we  claim  is  under  a  public  Act — 
viz.,  the  Volunteer  Act  1863 — and  therefore  the 
woids  of  Bowen,  L. J.  in  Beg.  v.  Rcmnam  {ubi  sup.) 
support  my  contention. 

BiDLET,  J. — ^The  question  here  seems  to  as 
dear.  This  is  not  a  case  which  comes  within  the 
class  of  oases  where  the  justices  are  entitied  to 
hold  their  hands  and  refrain  from  making  an 
order  for  the  payment  of  the  rates.  If  the  rate 
had  been  shown  to  be  bad  on  its  face,  or  a  clear 
case  of  general  exemption  had  been  established, 
the  justices  might  have  said  that  they  would  not 
emforoe  it,  and  that  the  appellant  was  not  entitied 
to  the  payment  of  the  rates,  for  the  words  of 
sect.  256  of  the  Public  Health  Act  1875  had 
received  that  interpretation  in  the  case  of  Beg.  v. 
Hannam.  But  tins  has  not  been  shown  in  the 
present  case.  Here  the  exemption  is  claimed 
Dy  virtue  of  either  the  statute  or  the  common 
law.  If  under  the  common  law,  it  is  dear  from 
the  facts  as  stated  that  the  drill  hall  was  not 
soldy  used  by  the  Grown  for  the  pur^ses  of  the 
Grown.  But  if  the  exemption  is  claimed  under 
the  statute,  it  is  clear  it  was  not  used  bolely  as  a 


storehouse.  That  is  sufficient  to  disestablish  th^ 
claim  to  exemption.  That  being  so,  the  appellant 
has  adopted  the  wrong  course.  No  doubt  there 
may  be  something  questionable  about  the  rate. 
If  the  appellant  is  aggrieved  by  it,  his  proper 
course  is  to  appeal  from  the  assessment  to  the 
assessment  committee,  and,  if  he  is  dissatisfied 
with  the  decision  of  the  assessment  committee,  to 
the  quarter  sessions.  It  is  probable  that  so  far 
as  the  building  was  used  as  a  storehouse  it  was 
not  rateable,  but  so  far  as  it  was  used  for  other 
purposes  it  was  rateable.  That  is  a  question 
which  can  only  be  dealt  with  under  an  appeal  to 
the  assessment  committee,  and  afterwards  to 
the  quarter  sessions.  The  justices  ought  to  have 
made  an  order  for  the  payment  of  the  rates. 

BiOHAM,  J.— I  agree.  It  may  be  that  the 
appellant  probably  has  a  real  grievance,  which  is 
the  entry  in  the  valuation  Ust  of  the  rateable 
value  of  the  building  at  too  high  a  figure.  The 
appellant  could  have  appealed  from  that  entry  to 
the  assessment  committee  and  from  them  to  the 
quarter  sessions.  That  was  his  only  way  to 
appeal  in  regard  to  the  amount  of  the  valuation. 
If  he  could  have  shown  that  the  building  was 
wholly  exempt  from  rates  either  by  common  law 
or  by  stetute  the  justices  would  have  been  bound 
to  lef use  to  issue  their  warrant  for  the  payment 
of  the  rates.  But  it  does  not  appear  that  the 
building  was  whoUv  exempt  from  toe  rates,  and, 
it  not  beinff  for  tne  justices  to  inquire  into  the 
amount,  it  oecame  their  duty  to  issue  the  process 
for  the  recoverv  of  the  rates.  Their  duty  wa» 
only  mmisteriaf.  ^^^^  ^^jj^^^^ 

Solicitors  for  the  appellant,  Nicol,  Son,  and 
Jones,  for  C.  J.  Qrece,  Kedhill. 

Solicitor  for  the  respondent,  C.  AttereoU  Smithr 
Beigate. 


Sahvrday,  May  19, 1900. 

(Before  Bidlbt  and  Phillimobib,  JJ.) 

Batt  (app.)  v.  MATrnrsoN  (reap.),  (a) 

Food  and  J)rug9 — TroceAwre-^Offence  under  8dU 
of  Food  and  Drugs  Act  ISlS^Bepecd  of  pro- 
eedure  section — Foioer  of  amendment — Inter- 
pretatian  Act  1889  (52  &  53  Viet.  c.  68),  s.  38  (2> 
—Sale  of  Food  and  Drugs  Act  1899  (62  &  63 
Vict.  c.  51),  s.  19. 

Where  an  Act  creating  an  offence  is  kept  in  force, 
and  the  section  providing  procedure  ia  ofdy 
repealed,  and  other  procedure  is  provided  fry  the 
repealing  Act,  although  an  offence  is  eommyitted 
while  thi  repealed  section  is  in  force,  if  proceed- 
inas  are  not  taken  w/M  after  the  rep^l  takes 
effect,  they  are  governed  by  the  requiremsnU  of 
the  repealing  Act. 

In  euch  a  case  the  old  form  of  procedure  is  not 
k^t  alive  by  sect.  3o  (2)  of  the  InterpretaHon 
Act  1889  as  to  offences  committed  under  the 
earlier  Act. 

The  non-fulfilment  of  the  reguiremente  of  secL  19' 
of  the  Sale  of  Food  and  Drugs  Act  1899  is  na 
a  matter  capable  of  amendment  under  Jervis* 
Act. 

Gase  steted  on  an  information  charginff  the 
respondent  with  selling  on  the  19th  Deo.  1899  a- 
certain  article  of  food  not  of  the  nature  demanded, 

(a)  Heported  by  W.  oi  B.  Hebbibt,  Soq.,  BMrlster^t-Lair. 
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ooatrary  to  sect.  6  of  the  Sale  of  Food  and  Drags 
Act  1875. 

At  the  hearing  before  the  justioes  it  was 
objected  on  behall  of  the  appellant  that,  inasmuoh 
as  the  information  was  not  laid  until  the  8th 
Jan.  1900  the  proceedings  should  have  been  regu- 
lated in  accordance  with  sect.  19,  sub-seots.  1  and 
2  of  the  Sale  of  Food  and  Drugs  Act  1899,  which 
came  into  force  on  the  Ist  Jan.,  and  which  pro- 
Tides  that  the  summons  shall  state  the  particulars 
of  the  ofFence  alleged,  and  also  the  name  of  the 
prosecutor,  and  shall  not  be  returnable  in  less 
than  14  days  from  the  day  on  which  it  was  served, 
and  that  there  must  be  served  therewith  a  copy 
of  the  analyst's  certificate  obtained  on  behalf  of 
the  respondent. 

The  date  of  the  analyst's  certificate  was  the 
2nd  Jan. 

The  information  was  laid  on  the  8th  Jan.,  and 
served  on  the  9th  Jan.,  returnable  for  the 
19th  Jan. 

No  copy  of  the  analyst's  certificate  was  served 
with  the  summons,  ana  the  summons  did  not  state 
the  quantity  or  proportion  of  glucose  alleged  to 
be  contained  in  the  golden  syrup. 

On  the  part  of  the  respondent  it  was  contended 
that  the  offence  was  committed  on  the  19th  Dec., 
the  date  upon  which  the  respondent  purchased 
the  golden  syrup  for  analytical  purposes,  and 
consequently  the  proceedings,  which  were  in 
accordance  with  the  provisions  of  the  Sale  of  Food 
and  Drugs  Act  1875,  and  of  sect.  10  of  the  Act  of 
1879,  were  correct,  the  provisions  of  those  Acts 
remaining  in  force,  by  virtue  of  sect.  38  (2)  of  the 
Interpre&tion  Act  1889,  as  regards  any  offence 
committed  before  the  1st  Jan.  1900. 

The  justices  overruled  the  objection,  and, 
having  heard  the  case  on  the  merits,  convicted 
the  appellant. 

Bonsey  for  the  appellant. — ^The  question  here  is 
whether  the  procedure  should  be  under  the  Sale 
of  Food  and  Drugs  kct  1879,  or  the  later  Act 
of  1899.  The  provisions  of  sect.  10  of  the  Act 
of  1879,  which  regulate  the  time  for  proceedings, 
has  been  repealed  by  the  later  Act,  and  sect.  19 
of  that  statute  is  substituted  for  it.  Therefore, 
although  the  offence  complained  of  took  place  in 
1899,  before  the  statute  of  that  year  came  into 
force,  yet,  as  the  new  Act  was  in  force  when  the 
proceeding  were  instituted,  it  must  be  considered 
retrospective  as  to  offences,  for  there  is  no  express 
provision  giving  a  contrary  intention.  The  justices 
were  therefore  wrong  in  proceeding,  as  the  formali- 
ties required  by  the  Act  of  1899  had  not  been 
oomplied  with. 

MaccLakie  for  the  respondent. — The  justices 
were  right,  as,  under  the  terms  of  the  Interpre- 
tation Act  1889  (52  &  53  Yict  c.  63),  the  proce- 
dure under  the  old  statute  was  preserved  as  to 
offences  committed  under  its  provisions.  When 
the  Act  of  1899  came  into  force,  there  was  a 
snbsisting  liability  under  the  Act  of  1879,  and 
any  proceedings  under  it  would  not  be  affected 
by  tne  new  provisions.  However,  even  if  the  Act 
of  1899  does  apply,  sJl  matters  in  regard  to  that 
Act  not  complieii  with  are  matters  that  can  be 
cured  by  an  adjournment,  as  was  decided  in 
Neal  V.  Deveniah  (70  L.  T.  Bep.  628;  (1894)  1 
Q.  B.  544).  In  that  case  it  was  laid  down  that 
the  omission  from  a  summons  of  the  particulars 
mquired  by  sect   10  of  the  Sale  of  Food  and 


Drugs  Act  1879  does  not  deprive  the  justices  of 
jurisdiction,  but  that  the  proper  course  is  to 
adjourn  the  case  if  the  defendant  is  prejudiced 
by  the  omission.  So  here  the  proper  course 
would  have  been  to  adjourn  the  case,  and  then 
remedy  any  omissions.  That  could  have  been 
done  in  this  case,  just  as  it  was  done  in  Neal  v. 
Devenish  (ewp.).  The  appellant  could  not  have 
been  prejudiced  thereby.  The  provisions  are  not 
conditions  precedent,  but  are  merely  directory. 

BiDLET,  J. — The  general  rule  is  that  enact- 
ments altering  procedure  have  a  retrospective 
effect  unless  a  contrary  intention  appears  fi'om 
the  enactment.  There  certainly  is  no  such  con- 
trary intention  expressed  in  sect.  19  of  the  Sale  of 
Food  and  Dr^^JK^  -^ot  1899.  The  respondent 
relies  on  sect.  S  (2)  of  the  Interpretation  Act, 
and  especially  on  sub-sects,  (c),  (d),  and  {e) 
thereof.  But  those  provisions  relate  onlv  to  cases 
in  which  the  enactment  creating  the  ooligation, 
penalty,  <&c.,  have  been  repeaJeo.  The  e&ct  of 
the  provision  is  that  a  person  who  has  committed 
an  offence  prior  to  the  commencement  of  the 
repealing  Act  remains  liable,  notwithstanding  the 
repeal  of  the  enactment  creating  the  offence,  the 
old  Act  remaining  in  force  to  that  extent.  But  in 
the  present  case  the  enactment  creating  the 
offence  with  which  the  appellant  was  charged  is  not 
repealed.  For  this  reason  I  think  that  the 
justices  were  wrong  in  holding  that  sect.  38  (2)  of 
the  Interpretation  Act  had  the  operation  con- 
tended for,  and,  accordingly,  the  new  procedure 
should  be  followed,  notwiUistanding  the  fact  that 
the  offence  was  committed  prior  to  Uie  commence- 
ment of  the  Act  by  which  such  new  procedure  is 
instituted.  With  reference  to  the  pomt  that  all 
the  matters  in  regard  to  which  the  Act  of  1^9 
was  not  complied  with  are  matters  capable  of 
being  cured  by  an  adjournment,  I  think  that  the 
case  of  Neal  v.  Devenish  (70  L.  T.  Bep.  628)  is 
distinguishable,  because  the  particulars  were  part 
of  the  summons  and  could  therefore  be  amended 
under  Jervis's  Act.  But,  turning  to  the  present 
case,  the  summons  being  made  returnable  less 
than  fourteen  days  from  Uie  date  of  service  is  not 
a  matter  capable  of  amendment  under  Jervis'a 
Act.  It  is  a  matter  that  never  can  be  put  right. 
Nor  can  the  omission  to  serve  a  copy  of  th» 
analyst's  certificate  with  the  summons  be  put 
right.  If  it  was  not  done  at  the  time  of  serving 
the  summons  it  cannot  be  done  afterwards. 
Therefore  I  think  this  appeal  must  be  allowed. 

Phillimobb,  J.  —  I  am  of  the  same  opinion. 
The  procedure  under  the  old  Act  was  obsolete. 
The  general  rule  is  that  for  any  proceeding  th& 
procedure  in  force  at  the  time  must  be  used,  and 
the  fact  that  the  subject-matter  of  the  offence 
happened  before  the  procedure  came  into  force 
is  not  a  reason  for  adopting  the  old  form  of  pro- 
cedure.  That  being  so,  the  only  |>oint  to  be 
taken  in  favour  of  the  respondent  is  the  con- 
tention that  the  Interpretation  Act  1889  keeps 
idive  the  old  form  of  procedure.  But  this  clearly 
is  not  so.  The  section  which  is  relied  upon  is 
the  38th,  and  sub- sect.  2  of  that  section  is  as 
follows:  ** Where  this  Act  or  any  Act  passed 
after  the  commencement  of  this  Act  repeals  any 
other  enactment,  then,  unless  the  contrary  in- 
tention appears,  the  repeal  shall  not  (c)  affect 
any  .  .  .  obligation  or  liability  .  .  .  incurred 
under  any  enactment  so  repeskled;  or  (d)  affect 
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tmy  penalty,  forfeiture,  or  punishment  incurred 
in  respect  of  any  offence  committed  against  anj 
enactment  so  repealed ;  or  (e)  affect  any  investi- 
fj^ation,  legal  proceeding,  or  remedy  in  respect  of 
any  such  .  .  .  obligation,  liability,  i)enalty, 
forfeiture,  or  punishment  as  aforesaid ;  and  any 
such  investigation,  legal  proceeding,  or  remedy 
may  be  instituted,  continued,  or  ^iforoed,  and 
any  such  penalty,  forfeiture,  or  punishment  may 
be  imnosed  as  if  the  repealing  Act  had  not  been 
passed."  But  that  is  not  at  all  the  case  here, 
because  the  Act  creating  the  offence  remains  in 
force,  and  only  the  procedure  is  new.  Only 
f»ct.  10  of  the  Act  of  1879  is  repealed.  The 
.  second  point  taken  by  the  respondents  is  that 
the  requirements  of  sect.  19  of  the  Sale  of  Food 
and  Drugs  Act.1899,  which  takes  the  place  of  the 
10th  section  of  the  Act  of  1879,  are  merely  direc- 
tory, and  not  conditions  precedent,  and  tnerefore 
<xui  be  remedied  by  an  adjournment.  Neal  y. 
DevenUh  (70  L.  T.  Bep.  628 ;  (1894)  1  Q.  B.  544) 
was  relied  upon.  I  Afgree  with  that  case,  and  I 
think  that  the  provisions  of  Jervis's  Act  on  this 
point  did  apply  to  the  facts  of  that  case.  That 
IS  because  of  the  express  langnaffe  of  Jervis's  Act, 
which  says  that  no  objection  snail  be  taken  to 
any  summons  for  any  alleged  defect  therein  in 
isubstance  or  in  form,  and  the  particulars  under 
sect.  10  were  in  the  summons.  Now,  there  are 
no  corresx>onding  provisions  in  Jervis's  Act 
making  defects  as  to  the  time  when  summons 
is  returnable,  and  the  default  in  serving  the  cer- 
tificate with  the  summons,  amendable  matters. 
These  are  not  part  of  the  summons.  Therefore 
I  think  there  is  nothing  in  Jervis's  Act  to  support 
this  contention.  ^^^^  ^^jj^^^ 

Solicitors  for  the  appellant,  Neve  and  Beck, 
Solicitors     for     the     respondent,    NichoJson, 

"Qraham,  and  Qrahami,  for  Heygate  and  Jcwies, 

Wellingborough. 


M<mday,  May  21, 1900. 

(Before  Bidlet  and  Bioham,  JJ.) 

Fbost  (app.)  V.  FuLHAM  Ybstst  (resps.).  (a) 

Public  health — MetropoUe — General  regulations 
&v  vestry  a«  to  drainage — Size  of  inspection 
chambers — Validity  of  regulaiions. 

The  appellant  having  aiven  notice  under  sect,  76 
of  the  Metropolis  Management  Act  1855  of  his 
vntention  to  make  new  drains,  on  a  form 
supplied  by  the  vestry  upon  which  was  indorsed 
*'  notes  from  the  regulations  as  to  the  drainage  of 
new  houses,**  the  proposed  drains  and  pUms  were 
approved  by  the  respondents,  who  sent  to  the 
afpeUant  a  printed  copy  of  their  general  regvla* 
turns. 

Meld,  that  the  respondents  had  exercised  their  dis- 
cretion in  this  particular  case,  a/nd  that  it  was 
not  necessary  on  each  occasion  to  make  fresh 
regvlalions,  but  thcU,  having  considered  the  drain 
proposed,  there  was  nothing  to  prevent  their 
general  regulations  being  applied, 

Casb  stated. 

The  appellant  was  summoned  for  making  a 
drain  within  the  parish  of  Fulham  in  manner, 
form,  and  of  materials  contrary  to  the  order  and 
regulations  of  the  vestiy. 

(a)  Beported  by  W.  di  B.  Hbrbkrt.  E«-q..  BarriBter-ftt-Law. 


By  18  &   19  Yiot.  c.  120  (Metropolis   Local 
Management  Act  1855),  s.  76 : 

Before  makinff  any  drain  for  the  pnrpoM  of  dz«iniii|p 
directly  or  indirectly  into  any  aewer  under  the  jnrisdie- 
tion  of  the  veetry  or  board  of  or  for  any  anoh  parish  or 
district,  seven  days'  notice  in  writing  shall  be  given  to 
the  vestry  or  board  by  the  person  intending  to  .  .  . 
make  such  drain ;  .  .  .  and  every  such  drain  shall 
be  made  in  each  direction,  manner,  and  form  and 
of  snoh  materials  and  workmanship  and  with  siich 
branches  thereto  and  other  connected  works  and 
apparatus  and  water  supply  as  hereinbefore  maa- 
tioned  and  as  the  vestry  or  board  shall  order, 
and  the  making  of  every  snch  drain  shall  be  under 
the  sorvey  and  control  <Xf  the  vestry  or  board;  and 
the  vestry  or  district  board  shall  make  their  order  in 
relation  to  the  matters  aforesaid,  and  cause  the  same  to 
be  notified  to  the  person  from  whom  such  notice  was 
received  within  seven  days  after  the  receipt  of  suck 
notice,  and  in  default  of  such  notice,  or  if  such  .  .  . 
drain  or  branches  thereto  or  other  connected  works  and 
apparatus  and  water  supply  be  .  .  .  made  or  pro- 
vided in  any  respect  contrary  to  any  order  of  the  vestzy 
or  board  .  .  .  made  and  notified  as  af  oreeaid  or  the 
pronsions  of  this  Act,  it  shall  be  lawful  for  the  veetvy 
or  board  to  cause  such  drain  or  branches  thereto  and 
other  connected  works  and  apparatus  and  water  supply 
to  be  relaid,  amended,  or  remade,  or,  in  the  event  of 
omissions,  added  as  the  case  may  require,  and  to  recover 
the  expenses  thereof  from  the  owner  thereof  in  the 
manner  hereinafter  provided. 

By  25  &  26  Yict.  c.  102  (Metropolis  Local 
Management  Act  Amendment  Act  1862),  a.  64 
(after  referring  to  secto.  73,  74»  76,  85,  and  86 
of  the  Act  of  1855,  and  the  provision  that  in 
case  the  owner  refuse  or  neglect  to  execute  the 
works  aforesaid  the  vestry  may  execute  them  and 
recover  the  coste)    .    .    . 

In  case  of  any  such  neglect  or  default  by  any  petsasL 
or  persons  to  comply  with  the  order  of  any  vestry  or 
district  board  to  execute  any  works,  matters,  or  tfahign 
under  any  of  the  said  provisions  the  person  or  persona 
so  offending  shall  forfeit  and  pay  to  the  vestiy  or 
district  boud  a  sum  not  exceeding  fi?e  pounds,  and 
also  a  further  sum  not  exceeding  forty  shillings  for 
every  day  during  which  such  offence  shall  continae,  to 
be  recovered  by  action  at  law  or  before  a  justice  of  thn 
peace  in  a  summary  manner,  at  the  option  of  the  veslry 
or  district  board,  and  the  vestry  or  district  board  may 
at  their  discretion  either  execute  or  perform  any  soob 
works,  matters,  or  things,  and  recover  the  costs  and 
expenses  thereof  from  tiie  owner  of  the  property  am 
aforesaid,  or  proceed  for  and  recover  the  said  penal^  or 
penalties,  but  nothing  herein  contained  shall  render  saxj 
person  or  persons  liable  to  be  proceeded  against  for 
the  penalty  as  well  as  for  the  coste  and  expenses  of  the 
works. 

At  the  hearing  it  was  proved  or  admitted  that 
the  appellant  uaA  given  to  the  vestiy  a  notice 
under  sect.  76  of  18  k  19  Yict.  c.  120,  and  dated 
the  2drd  Feb.  1899,  of  his  intention  to  make 
certain  drarns  to  his  houses.  This  notice 
was  on  a  form  supplied  by  the  vestry,  and 
indorsed  with  "Notes  from  regulations  as  to 
the  drainage  of  new  houses."  It  had  upon  it  a 
plan  of  the  proposed  drains.  The  same  was 
approved  by  the  vestry  on  the  8th  March,  and 
returned  to  the  appellant  on  the  9th  March  with 
a  notice  of  the  approval  of  the  plans. 

On  the  2nd  Aug.  the  respondente  sent  to  the 
appellant  a  printed  copy  of  regulations  and 
directions  of  the  vestiy  ox  the  parish  of  Fulham 
as  to  draini^  of  houses  and  buUdings,  Ac. 


MAGISTRATES'  GASES. 


61& 


Q.B.  Div.] 


FsosT  (app.)  V.  FuLHAM  Ybbtsy  (respB.). 


[Q.B.  Div. 


Bj  role  10  every  maiii  drain  which  maj  directly 
eommnnicate  with  any  sewer  shall  have  a  water 
syphon  trap,  and  hy  mle  11 : . 

There  shall  be  prorided  in  oozmeotioii  with  anoh  trap 
a  suitably  oonstmoted  water-tight  inspeotion  chamber, 
at  least  three  feet  by  two  feet  internal  measurement, 
with  walls  fonr  and  a  half  inoh  briokwork,  built  in 
oement  on  a  concrete  fonndation,  and  rendered  with 
oemcDt  half-inch  thick,  proyided  the  depth  of  such 
efaamber  does  not  exceed  three  feet ;  if  exceeding  this 
depth,  nine-inch  brickwork  to  be  snbstitated  for  fonr 
and  a  half  inch.  An  open  glased  channel  shall  be 
provided  at  bottom  of  same,  and  it  shall  be  covered  with 
an  approved  movable  air-tight  cover,  or  sealed  with  a 
York  stone. 

By  mle  12  there  shall  be  provided  at  the  upper 
end  of  the  main  drain  .  .  .  another  simuar 
constmcted  water-tight  inspection  chamber  at 
least  3ft.  by  2ft.  internal  measniement,  with  an 
air-tight  cover  as  above. 

On  the  4th  Aug.  the  respondents'  drainage 
inspector  visited  the  premises  on  which  the 
drains  were  being  made,  and  complained  to  the 
appellant  of  some  of  the  materials. 

On  the  18th  Aug.  the  same  inspector  affain 
-visited  the  premises,  and  referred  tne  appellant 
to  the  regulations. 

On  the  18th  Sept.  the  inspector  ascertained 
{inter  alia)  that  certain  inspection  chambers  made 
by  the  appellant  to  the  drains  were  each  only  2ft. 
by  18in.  internal  measurement. 

On  the  19th  Sept.  the  respondent  served  the 
appellant  with  notice  that  the  regulatioos  were 
not  complied  with,  and  requiring  him  {inter  alia) 
to  **  take  down  inspection  chambers  and  build  the 
regulation  size  3ft.  by  2ft.  internally.*'  The  appel- 
lant failed  to  comply  with  this  requisition. 

The  magistrate  found  as  facts :  (1)  That  no 
order  except  as  aforesaid  was  made  or  notified  to 
the  appellant  in  relation  to  the  matters,  but  that 
the  regulations  and  direotious  were  made  by  the 
Testry  and  notified  to  and  known  by  the  appellant 
before  the  drainage  works  were  (tommenced;  (2) 
that  the  inspection  chambers  were  not  3ft.  by  2ft. 
internal  measurement  according  to  the  regulations 
and  directions  of  the  vestry,  but  were  on^  2ft.  by 
18in.  internal  measurement;  (3)  that  inspeotion 
chambers  3ft.  by  2ft.  internal  measurement 
appeared  to  the  vestry  requisite  to  secure  the  safe 
and  proper  working  of  the  drains. 

It  was  contended  for  the  appellant  that  the 
▼eetry  had  not  exercised  their  discretion  as  to  the 
inspection  chambers  with  renpect  to  the  droum- 
stancee  of  each  case,  nor  had  they  made  an  order 
in  each  particular  case  as  required  by  sect.  76  of 
18  &  19  Yict.  c.  120,  but  hjEid  applied  onlj  a 
general  rule;  further, that  the  drainage  regulations 
as  to  inspection  chambers  were  unreasonable 
and  inapplicable  to  every  case,  and  in  excess  of 
the  power  of  the  vestir.  He  cited  Tifikler  v. 
Wandewtyrth  Board  of  WorJcB  (27  L.  J.  342,  Oh.) 
and  Greater  London  Property  Company  Limited 
y.  Foot  (80  L.  T.  Rep.  390;  (1899)  1  Q.  B.  972). 

The  magistrate  decided  that  the  regulations 
and  directions  having  been  applied  to  the  par- 
ticular cases  as  aforesaid  were  valid  orders  of  the 
yestry  with  which  the  appellant  had  failed  to 
comply  and  oonvicted  him. 

Cooney  for  the  appellant. — This  being  a  general 
regulation  is  bad.  The  discretion  of  the  vestry 
should  be  exercised  in  every  case.  It  was  held  in 
Wood  v.  Widnes  Corporation  (77  L,  T.  Rep.  306 ; 


(1897)  2  Q.  B.  357)  that  under  the  Public  Health 
Act  1875  there  was  no  power  to  pass  a  general 
resolution  that  a  particular  kind  of  water-closet 
should  be  supplied  to  all  houses  in  tbe  neighbour- 
hood. The  requirements  of  each  particular  house 
should  be  considered.  That  case  followed  Tinkler 
V.  Wandsworth  Board  of  Works  (2  De  G.  &  G.  261 ; 
27  L.  J.  342,  Oh.).    He  also  referred  to 

Qreater  London  Property  Company  v.  Foot,  80  L.  T. 
£ep.  390;  (1899)  1  Q.  B.  972. 

Macaekie,  for  the  respondents,  was  not  called 
upon. 

RiDLBT,  J.  —  I  think  in  point  of  fact  the 
Fulham  Yestry  in  this  case  must  be  considered 
to  have  exercised  their  discretion.  I  agree  that 
it  is  necessary  in  each  case  that  there  should  be  a 
certain  appliciation  of  mind  by  the  authority  who 
has  the  sanctioning  of  the  manholes  or  tiie  drains 
which  are  to  be  made,  whatever  they  are,  within 
the  Act  of  Parliament,  and  that  they  are  bound 
to  exercise  a  certain  discretion  in  each  case.  In 
the  present  instance  the  plans  of  the  paiticular 
set  01  drains  to  be  made  are  approved,  and  there 
are  certain  other  regulations  which  have  been 
adopted  as  to  general  rules  applying  to  such  work 
and  as  proper  to  be  applied  to  every  case  in 
which  such  work  is  to  be  executed,  and  which 
have  been  adopted  by  the  authority  of  the  vestry. 
There  is  no  reason  why  that  is  not  a  reasonable 
course  to  adopt.  There  are  certain  works,  cer- 
tain portions  of  such  work,  which  must  be  the 
subject  of  general  regulations.  It  is  unreason- 
able to  say  that  on  each  particular  occasion  an 
officer  of  the  vestry  is  to  go  through  the  work 
connected  with  a  new  house  and  make  a  fresh 
regulation  which  must  apply  more  or  less  in 
every  case.  In  this  instance  they  approved  the 
plans,  and  tbey  sent  to  the  person  who  has  to 
execute  the  work  a  oopy  of  the  rules  and  regula- 
tions which  apply.  That  seems  to  me  to  be  a 
reasonable  course.  Then,  on  his  side,  if  he  objects  to 
any  of  them  and  says  tiiat  they  do  not  apply,  he 
must  apply  again,  or  act  on  the  notice  ne  has 
received.  If  he  does  not,  he  executes  the  work  at 
his  own  peril,  for  I  think  he  becomes  liable  to  the 
penalties  inflicted  by  the  Act  on  persons  who  do 
the  work  without  the  approval  of  the  vestry, 
because  the  vestry  have  expressed  their  approval 
subject  to  rules  and  reg^ulations,  as  to  wnich  he 
can  cull  their  attention  if  he  desires  so  to  do. 
Under  the  circumstances  it  would  be  a  mis- 
chievous rule  to  lay  down,  as  it  seems  to  me,  that  in 
every  instance  the  regulations  which  must  apply 
to  aU  cases  shall  be  enacted  afresh  as  though  no 
one  had  experienced  such  works  before.  That  is 
quite  a  different  thing  from  the  previous  decisions 
which  have  been  quoted,  which  were  arrived  at 
under  the  Public  Health  Act,  where,  in  order  te 
provide  a  new  and  what  was  considered  to  be  a 
better  system  of  drainage  and  sanitary  reffula- 
tions,  the  authorities  had  ordered  the  whofe  of 
the  inhabitants  of  a  particular  district  to  supply 
themselves  with  water-closets  of  a  particular 
character  without  exercising  their  discretion  in 
the  case  of  each  particular  house.  Here  I  think 
we  ouffht  to  hold  that  the  vestry  have  exercised 
their  discretion,  and  I  am  tbe  more  certain  of 
that  when  I  look  at  the  case,  which  finds  that  the 
inspection  chambers  3ft.  by  2ft.  appear  to  the 
vestry  to  be  requisite  to  secure  the  safe  and. 
proper  working  of   the   said   drains.      That  is 
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tantamount  to  saying  that  in  their  opinion  it  was 
neoessary  that  these  should  be  the  dimensions  of 
the  manhole. 

BiOHAM,  J. — I  agree.  I  think  that  the  local 
^authority  mnst  in  each  case  exercise  their  discre- 
tion as  to  how  the  drain  shall  be  built,  but  in 
point  of  fact  I  think  that  in  this  case  they  did 
'exercise  their  discretion.  That  appears  from  the 
<sase,  in  which  the  learned  magistrate  has  found 
that  the  inspection  chambers  §f t.  by  2ft.  appear 
to  the  vestry  requisite  to  secure  the  sale  and  proper 
working  of  the  drain.  He  finds  that  as  a  fact, 
and  he  can  only  find  it  as  a  fact  because  the  local 
•authority  has  exercised  its  mind  upon  the  matter. 
I  think  he  was  justified  in  coming  to  that  con- 
clusion, and  that  is  further  borne  out  because  he 
says  there,  '*I  decide  that  the  regulations  and 
directions  having  been  applied  to  the  particular 
oases  were  valid  orders.'*  I  think  the  learned 
magistrate  has  come  to  the  conclusion  of  fact  that 
the  vestry,  as  the  local  authority,  have  exercised 
their  discretion  in  reference  to  this  matter  in 
connection  with  this  particular  house. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Baihwrst  Norman. 
Solicitor  for  the  respondents,  T,  Blanco  White. 


Monday,  May  21, 1900. 

(Before  Bidlby  and  Biohah,  JJ.) 

Bishop  (app^  v.  Wani>8wosth  Boabd  of 
WosKS.  (resps.)  (a) 

MeiropoliB'^Paving  new  streets — Apportionment 
and  demand — Aesdssion — Subsequent  appor- 
tionment — Validity  of — Metropolis  Manage' 
ment  Act  1865  (18  &  19  Vict.  c.  120),  ss.  57, 105. 

A  vestry  or  local  board  have  power,  under  sect  57 
of  the  Metropolis  Management  Act  1855,  to 
rescind  a  resolution  and  apportionment  on  the 
paving  of  a  new  street  in  pursttanoe  of  sect.  105, 
even  where  a  sumnnons  has  been  isstied  and  with- 
drawn,  for  the  payment  of  the  sum  apportioned, 

•Secus,  where  the  resolution  had  been  put  into  force 
and  carried  out  completely. 

Cabs  stated  on  a  summons  claiming  190L  3«.  Id 
under  an  apportionment  by  the  respondents  on 
the  appellant  under  sect.  105  of  the  Metropolis 
Management  Act  1855. 

The  appellant  was  the  owner  of  certain  houses 
forming  Merivale-road,  Putney,  which  road  is  a 
new  street. 

On  the  9th  July  and  the  27th  Oct.  1897  respec- 
tively the  respondents  passed  resolutions  with 
regard  to  paving  the  footpaths  of  Merivale-road. 

An  apportionment  having  been  made  and 
sealed  of  the  expenses  of  such  paving,  the  sum 
thereby  api>ortioned  as  the  appellant's  share  was 
158Z.  18s.  7d. 

In  or  about  Oct.  1897  the  sum  of  158Z.  18«.  Id. 
was  demanded  from  the  appellants  with  others  by 
the  re8X>ondent8. 

•  Some  of  the  other  frontagers  paid  the  amount 
demanded,  but  the  money  was  return  ed  to  them. 

Upon  the  7th  Feb.  1898  a  summons  was  issued 
on  behalf  of  the  respondents  from  the  police-court 
for  the    South- Western    Metropolitan    District, 

(a)  Reported  by  W.  di  B.  Hirbsbt,  Esq.,  BarriBteMkt-Law. 


claiming  the  sum  of  158Z.  18«.  Id  from  the  appel- 
lant, who  had  not  paid,  and  it  was  duly  served 
upon  the  appellant.  . 

The  summons  was  subseauently  withdrawn. 

A  resolution  was  passed  oy  the  respondents  cm 
the  10th  March  1898  whereby  that  apportionment 
and  the  resolutions  concemmg  it  were  rescinded. 
No  notice  was  given  to  the  appellant  of  such 
rescission. 

By  further  successive  resolutions  dated  the  26th 
April,  the  24th  May,  and  the  7th  June  1899,  a 
second  apportionment  in  respect  of  the  Merivale- 
road  was  made  by  the  respondents. 

The  second  apportionment  was  made  in  respect 
of  the  paving  of  the  same  footpaths  as  were  dealt 
with  by  the  apportionment  of  the  27th  Oct.  1897, 
and  since  that  date  no  other  houses  or  buildings 
had  been  erected  in  that  road,  and  the  number 
of  houses  owned  by  the  appellant  in  the  road  had 
not  increased.  Nothing  whatever  had  been  done 
by  the  respondents  in  the  way  of  work  or  paving 
under  the  previous  resolutions  and  apportion- 
ment. 

Under  the  second  apportionment  a  sum  of 
1902.  Zs.  Id  was  demanded  by  the  respondents 
from  the  appellant,  and  the  present  summons  waa 
issued  to  cmorce  the  claim. 

It  was  contended  for  the  appellant  that,  as  a 
valid  apportionment  had  been  made,  a  demand 
made  in  respect  thereof,  and  proceedings  taken, 
thereon  by  the  respondents  against  the  appellant 
in  1897,  there  was  no  power  to  rescind  such  ap- 
portionment, and  that  another  apportionment 
could  not  rightly  be  made  in  respect  of  the  same 
subjeot-mattiBr  covered  by  the  first  apportion- 
ment, and  the  apportionment  of  1899  was  there- 
fore invalid.  Further,  that,  even  if  there  was 
power  to  rescind  such  apportionment,  inasmuch, 
as  no  notice  of  the  rescission  had  been  given 
before  the  expiration  of  the  time  limited  by 
Jervis'  Act  for  proceeding^  on  the  valid  apportion- 
ment made  in  1897,  such  rescission  was  invalid 
as  against  the  appellant,  and  that  the  apportion- 
ment of  1899  was  therefore  invalid  as  against 
him. 

It  was  admitted  on  behalf  of  the  lespondents 
that  the  resolution  and  apportionment  of  1897 
were  valid  imtil  rescinded,  but  it  was  contended 
that  they  had  x>ower  to  rescind  any  resolutions 
and  apportionment  imder  sect.  57  of  the  Metro- 
polis Mana^ment  Act  1855,  and  tiiat  notice  of 
such  rescission  to  the  appellant  was  not  necessary, 
and  that  the  second  apportionment  was  good  and 
valid  in  law:  {Sykes  v.  Mayor  of  Hu&ersfield^ 
35  J.  P.  614). 

The  magistrate  was  of  opinion  that  the  resolu- 
tions and  apportionment  of  1899  were  valid,  and 
he  therefore  made  an  order  for  the  payment  of  the 
sum  claimed  under  them. 

B.  0.  B.  Lane  for  the  appellant. — The  summons 
here  was  under  sect.  105  of  the  Metropolis  Man- 
agement Act  1855  (18  &  19  Yict.  c.  120),  and  the 
question  is  whether  a  local  authority,  havinap 
made  a  valid  apportionment  and  demand,  and 
issued  a  summons  to  support  it,  can  rescind  suc^ 
apportionment  and  nuuce  another.  Sect.  57  of 
the  Metropolis  Management  Aot  1855  does  not 
say  what  can  be  revoked,  and  there  is  no  section 
in  that  statute  that  allows  such  a  revocation.  If 
a  local  body  has  power  to  rescind  as  is  suggested,, 
they  can  negative  Jervis'  Aot  as  to  the  limitation 
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of  time — viz.,  six  monthB — ^within  which  a  sum- 
rnons  can  be  issned.    He  referred  to 

Manchester  Corporaiion  v.  Hampson,  35  W.  B. 

334,  591 ;  8  Timea  L.  Bep.  466 ; 
Cook  Y.  Ipnoieh  Local  Board,  24  L.  T.  Bep.  579 ; 

L.  Bep.  6  Q.  B.  451 ; 
Bhanklvn  Local  Board  y.  IftUor,  42  L.  T.  Bep.  788 ; 

5  C.  P.  DiY.  272. 

MaMinaon,  Q.C.  and  /.  C.  Earle,  for  the  respon- 
dents, were  not  called  on. 

Ridley,  J. — I  think  Mr.  Lane  has  put  very 
dearlj  before  ns  all  that  can  be  said  in  argument 
upon  this  case,  but  he  has  failed  to  disturb  the 
strong  impression  I  had  in  my  mind  that  the 
learned  magistrate  was  right  in  saying  that  the 
board  of  works  had  authority  given  them  by 
sect.  57  of  the  Metropolis  Local  l^fiuiaeement  Act 
1855  to  rescind  a  resolution  at  which  they  had 
previously  arrived  and  to  pass  a  new  one.  Indeed, 
I  cannot  see  why  in  principle  such  a  state  of 
things  should  not  be  allowed.  The  argument 
raised  against  it  is  a  somewhat  far-fetched  one, 
that  if  they  were  allowed  to  do  this  they  would  be 
likely  to  continue  doing  it  from  time  to  time  so  as 
to  jprevent  people  ever  having  the  opportunity  of 
objecting  to  it,  and  to  prevent  the  operation  of 
Jervis'  Act.  That  seems  to  me  to  be  a  totally 
insufficient  reason,  and  we  should  like  something 
of  a  more  cogent  character  to  enable  us  to  come 
to  the  conclusion  that  when  the  Legislature  gave 
by  sect.  57  of  the  Metropolis  Management  Act 
1855  the  power  of  rescinding  resolutions  and 
apportionments  they  did  not  intend  to  include 
such  a  case  as  this.  I  think  it  would  be  a  totsdly 
different  thing  if  the  resolution  had  been  put  into 
force  and  carried  out  completely,  so  t^at  the 
owners  of  the  property  in  question  had  been 
asked  and  compelled  to  pay.  Then  I  do  not 
think  you  could  make  them  pay  again,  because 
it  is  only  once,  and  once  for  all,  that  the  expense 
of  the  paving  is  to  fall  on  the  owners.  After 
that  the  repair  of  the  street  is  cast  on  the  public. 
That  is  the  general  position  of  affairs,  but  that  is 
quite  different  from  the  state  of  things  in  the 
present  case.  Here  it  is  true  that  some  money 
was  asked  to  be  paid,  and  was  paid  by  some  of  the 
owners,  but  it  was  repaid  to  them.  Therefore,  in 
effect,  the  first  resolution  has  never  been  carried 
into  force,  and  it  was  open  to  the  board  of  works  to 
act  under  sect.  57,  and,  if  they  should  pass  a  new 
resolution,  to  carry  that  into  operation. 


BiOHAM,  J. — ^I  agree. 


Appeal  dismisBed, 


Solicitors  for  the  appellant,  C  B,  Berkeley ,  Son, 
and  Hainee. 

Solicitors  for  the  respondents,  W.  W,  Young  and 
Son, 


Thursday,  May  24, 1900. 

(Before  Bjdlby  and  Dabling,  J  J.) 

Bsa.  V.  Bell,  (a) 

Lunacy  —  Pauper  lunatic  —  Workhouse  outside 
wnion  chargeable — Bemoval  order — Jurisdiction 
of  justices — Poor  Law  Amendment  Act  1844  (7 
i  8  Vict  c.  101),  s.  bO^Lunacy  Act  1890  (53 
Vict.  c.  5),  s.  14. 

-A  pauper  lunatic  whose  relief  was  chargeable  to  the 

(a)  Reported  by  J.  Andbbw  Strahan,  £aq.,  BarriBter-at-Law. 

Mag.  Cas.— Vol.  XIX. 


City  of  L,  Union  was  residieni  in  the  workhouse 
of  suck  union,  which  workhouse  was  situate  in  a 
foreign  union.  The  medical  superintendent  of 
the  workhouse  having  certified  that  the  pauper 
was  a  proper  person  to  be  removed  to  an  asylum, 
the  relieving  officer  applied  to  a  justice  of  the  city 
of  L,for  a  removed  order  under  sect,  14  of  the 
Luncuyy  Act  1890.  The  justice  refused  to  make 
the  order  on  the  ground  that  he  had  no  jwrisdiC' 
tion,  since  sect  14  required  the  order  to  be  made 
by  *^a  justice  having  ju/risdiction  in  the  phice 
where  the  pauper  resides  at  such  time "  as  the 
order  is  mode. 
Held,  thai  the  justice  of  the  city  of  L.  had  jwriS' 
diction,  since  the  order  for  the  removal  of  the 
pauper  lunatic  was  an  order  for  his  relief  within 
sect  56  of  the  Poor  Law  Amendment  Act  1844, 
and  accordingly  the  workhouse  was  by  that 
section  to  be  regarded,  for  the  purpose  of  making 
it,  as  sitttate  within  the  union  of  the  city  of  L. 

This  was  a  rule  nisi  for  a  writ  of  mondamvus  to 
issue  to  one  Bell,  an  alderman  and  justice  of  the 
oity  of  London,  to  show  cause  why  he  should  not 
hear  and  determine  an  application  with  regard  to 
a  pauper  lunatic  under  sect.  14  (3)  of  the  Lunacy 
Act  1890. 

The  facts  were  as  follows : — 

About  May    1899   a  pauper   named   Samuel 
t  Glover  went  to  reside  in  the  workhouse  of  the 
City  of  London  Union.    He  was  chai^geable  to 
that  union. 

The  workhouse  of  the  Oity  of  London  Union  is 
situate  at  Poplar,  which  is  outside  the  boundaries 
of  the  poor  law  union  of  London — t.e.,  in  a  foreign 
poor  law  union. 

In  Oct.  1899  Samuel  Glover  became  lunatic,  and 
the  medical  superintendent  of  the  workhouse 
certified  that  he  was  insane  and  that  he  was  a  fit 
and  proper  person  to  be  remoyed  to  a  lunatic 
asylum  and  not  a  fit  and  proper  person  to  remain 
in  the  workhouse.  Tliat  oeing  intimated  to 
,  Alfred  Brown,  who  was  a  relieving  officer  of  the 
city  of  London  Union,  Brown  applied  to  Mr. 
Alderman  Bell,  as  a  justice  of  the  city  of  London, 
for  a  summary  order  under  sect.  14  (3)  of  the 
Lunacy  Act  lo90  for  the  removal  of  Glover  from 
the  workhouse  to  an  asylum. 

Mr.  Alderman  Bell  reused  to  make  the  order, 
upon  the  ground  that  he  had  no  jurisdiction  since 
Glover  did  not  reside,  in  the  popular  sense  of  that 
word,  in  the  city  of  London,  to  which  his  juris- 
diction as  justice  was  confined. 

The  guardians  of  the  city  of  London  then 
applied  for  the  rule  nisi  for  a  mondamus^  which 
now  came  on  for  hearing. 

B.  D.  Muir  showed  cause. — This  is  a  purely 
friendly  proceeding,  brought  for  the  purpose  of 
settling  a  point  which  has  caused  considerable 
difficulty  wnere — as  is  the  case  in  most  metro- 
politan unions — the  union  workhouse  is  situate 
outside  the  boundaries  of  the  union.  The  question, 
then,  arising  is.  Who  are  the  justices  entiUed  to 
make  an  order  for  the  removal  to  an  asylum  of 
a  pauper  resident  in  the  workhouse  who  has 
become  lunatic — the  justices  of  the  union  in 
which  the  workhouse  is,  or  the  justices  of  the 
union  to  which  the  workhouse  belongs  P  By 
sect.  14  of  the  Lunacy  Act  1890,  the  order  is  to 
be  made  by  a  justice  "having  jurisdiction  in  the 
place  where  the  pauper  resides  at  sach  time  "  as 
.  the  order  is  made.    Prima  facie,  then,  the  order 
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should  be  made  by  the  justices  haying  jurisdic- 
tion in  the  district  where  the  workhouse  is,  since 
in  fact  the  pauper  lives  there.  But  it  is  contended 
that,  for  the  purpose  of  making  this  order,  the 
pauper  is  to  oe  taken  as  residmg  in  the  union 
chargeable  with  his  support,  bemuse  sect.  56 
of  the  Poor  Law  Amendment  Act  1844  (7  &  8 
Yiot.  c.  101)  enacts  that  "for  the  purposes  of 
i^lief,  settlement,  and  removal  of  poor  persons 
.  .  .  the  workhouse  of  any  union  or  parish 
.  .  .  shall  be  considered  as  situated  in  the 
parish  to  which  each  poor  person  respectively 
relieved,  removed  ...  is  ...  charge- 
able." I  submit  that  this  enactment  does  not 
apply  to  the  removal  of  pauper  lunatics.  The 
subject-matter  of  the  statute  is  purely  the  ques- 
tion of  chargeability  for  poor  rehef ,  and  all  that 
this  enactment  means  is  that  the  cost  of  relief, 
settlement,  and  removal  is  to  be  borne,  not  by  the 
parish  or  union  in  which  the  workhouse  is  situate, 
out  in  that  from  which  the  pauper  comes. 

Macmorran,  Q.O.  {Horace  Avory  with  him). — I 
submit  that  sect.  56  of  the  Poor  Law  Amendment 
Act  1844  does  apply,  and  that  for  the  purpose  of 
making  this  order  the  pauper  lunatic  must  be 
taken  as  resident  in  the  union  to  which  he  is 
chargeable.  This  order  is  for  his  "  relief  " ;  because 
he  has  become  lunatic  he  does  not  the  less  remain 
a  pauper ;  it  is  to  ensure  that  he  shall  set  the 
rehef  oest  suited  to  his  condition.  Besides,  the 
Lunacy  Act  1890,  where  it  intends  that  the  order 
shall  hd  made  by  the  justices  having  jurisdiction  in 
the  place  where  the  workhouse  is,  says  that  the 
order  shall  be  made  bv  them.  Thus,  in  pressing 
matters  where  an  order — such  as  an  order  for 
temporary  detention — ^is  needed,  the  relieving 
officer  is  expressly  directed  to  go  to  the  nearest 
justices :  (see  sect.  24).  But  in  ordinarr  matters 
the  process  to  be  followed  is  that  established  by 
sect.  56  in  regard  to  the  ordinary  relief  of  the 
poor. 

Mtidr  in  reply. 

Ridley,  J. — ^We  think  this  rule  ought  to 
be  made  absolute.  There  may  be  some  little 
difficulty  in  fitting  the  sections  of  the  Acts  on  to 
the  case  in  question,  although  it  seems  to  be  a 
case  which  must  frequently  occur  in  practice,  but 
it  seems  to  me  that  the  chain  of  reasoning  is 
sometbinff  like  this :  By  sect.  24  of  the  Lunacy 
Act  of  lo90,  in  the  case  where  a  lunatic  is  in  a 
workhouse,  it  is  provided  that  the  medical  officer 
in  such  a  case  is  first  of  all  to  give  notice  to  a 
relieving  officer  of  the  union  to  which  the  work- 
house belongs,  and  thereupon  the  like  proceedings 
are  to  be  taken  as  would  be  taken  in  the  case  of 
a  pauper  deemed  to  be  a  lunatic.  That  refers  us 
back  to  sect.  14  of  the  same  Act,  and  we  find  in 
sub-sect.  2  of  sect.  14  it  provides  that  "every 
relieving  officer  and  eveiy  overseer  of  a  parish  of 
which  there  is  nor^evinff  officer  who  respectively 
have  knowledge,  either  by  notice  from  a  medicsd 
officer  or  otherwise,  that  any  pauper  resident 
within  tiie  district  or  parish  of  the  relieving  officer 
or  overseer  is  deemed  to  be  a  lunatic  shall  within 
three  days  of  obtaining  such  knowledge  give 
notice  thereof  to  a  justice  having  jurisdiction  in 
the  place  where  the  pauper  resides."  So  far  there 
is  no  difficulty,  but  in  the  present  case  the  Poplar 
Workhouse,  which  is  the  workhouse  representing 
the  City  of  London  Union,  is  situated  outside  the 
boundaries  of  the  city  of  London,  and  the  question 


arises  whether  in  such  a  case  '*  a  justice  having 
jurisdiction  in  the  place  where  the  pauper  resides  '* 
18  the  alderman  of  the  city  of  London,  or  whether 
it  is  the  magistrate  of  the  administrative  county 
of  London  who  would  be  the  magistrate  having 
jurisdiction  where  the  workhouse  is.  The  alder- 
man of  the  city  of  London  would  have  jurisdiction 
in  the  place  where  the  pauper  resides  if  you  can 
make  out  that  the  pauper  resides  in  the  place  to 
which  he  is  chargeable,  although  the  workhouse 
in  which  he  is  actually  living  is  outside  that 
union  and  inside  the  administrative  county  of 
London.  Either  view  might  have  been  adopted* 
by  the  Legislature  as  it  seems  to  me,  and  there 
would  have  been  some  difficulty  in  my  mind  if 
there  had  been  nothing  to  help  us  and  to  show  in 
what  sense  these  words  are  used,  or  may  have 
been  in  all  probability  meant.  Where  does  the- 
pauper  reside?  Is  he  to  be  taken  to  have  his 
residence  locally  in  the  place  where  stands  tiie 
workhouse  in  which  he  dwells?  If  so,  those 
words  would  seem  to  indicate  that  the  justice  of 
the  county  of  London  would  be  the  person  who 
ought  to  act  upon  the  application  of  the  relieving^ 
officer,  although  the  reheving  officer  is  the  person 
who  represents  the  union  to  which  the  pauper  is 
chargeable,  and  which  is  not  within  his  jurisdic- 
tion. There  is  some  colouring  given  to  that 
argument  by  the  drd  and  4th  sub-sections  of  the- 
same  section  to  which  I  at  first  alluded — ^the  24th 
section — because  there  it  appears  to  be  enacted 
that  no  lunatic  shall  be  detained  against  his  will 
or  allowed  to  remain  in  the  workhouse  for  more 
than  fourteen  days  from  the  date  of  a  certificate- 
under  this  section  without  an  order  under  the 
hand  of  a  justice  having  jurisdiction  in  the  place 
where  the  workhouse  is  situated.  In  that 
ease  it  appears  clear  that  the  justice  who  is  to 
make  the  temporary  order  for  detention  is  a 
justice  having  lurisdiction  where  the  workhouse 
is-^.6.,  in  the  administrative  county  of  London— 
although  the  order  must  be  made  upon  the  appli- 
cation of  the  relieving  officer  of  the  union  to  wnioh 
the  workhouse  belongs.  Whether  it  be  a  temporary 
order  for  detention  mat  is  asked  for  or  an  order- 
for  removal  to  a  lunatic  asylnm,  the  application 
has  to  be  made  by  a  relieving  officer  of  the  union 
to  which  the  workhouse  belongs.  But,  in  looking- 
further  into  the  matter,  we  see  that  sect.  56  of  the- 
Poor  Law  Amendment  Act  1844  has  application 
to  the  case.  Now,  by  that  section  it  was  enacted- 
that  for  the  purposes  of  relief,  settiement,  and 
removal  of  poor  persons  and  the  burial  of  the 
poor  the  workhouse  of  any  union  shall  be  con- 
sidled  as  situated  in  the  parish  to  which  each 
poor  person  respectively  to  Hbe  relieved,  removed^ 
or  buried  is  or  naa  become  chargeable.  Was  this 
application  under  the  Lunacy  Act  for  the  order 
Imown  as  a  summary  reception  order  for  removal 
of  this  pauper  to  an  asylum  made  for  the  pur- 
poses 01  relief  within  sect.  56  of  the  Poor  Law 
Amendment  Act  1844?  It  was  argued  that  it 
was  not,  because  that  merely  mecns  that  that  is 
where  the  payment  is  to  come  from.  I  think  not. 
It  seems  to  me,  when  it  says  '*for  the  purpose  of 
relief,"  that  relief  continues  whether  it  be  given 
to  a  pauper  situate  in  the  workhouse  as  a  pauper, 
or  whether  the  payments  have  further  to  be  con- 
tinued to  him  as  a  lunatic  under  the  286th  section 
of  the  Lunacy  Act  1890,  which  provides  that  the 
pauper  lunatic  is  still  to  remain  charseable  in  the 
union  to  which  he  belongs  and  to  mich  he  had 
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been  cbareeabie  as  a  pauper.  If  tbat  is  so,  we 
get  tbe  link  wbicb  was  required  to  logically  make 
out  tbe  jurisdiction  of  tbe  alderman  of  tbe  city 
of  London  in  granting  tbis  order,  because  be  tben 
became  witbin  tbe  proper  meaning  of  tbe  words 
^'a  justice  baving  jurisdiction  in  tbe  place  wbere 
tbe  pauper  resides " — %.e,,  tbougb  be  is  actually 
no  doubt  in  tbe  workhouse  wbicb  is  outside  tbe 
City  of  London  Union,  yet  by  Tirtue  of  tbe  56tb 
section  of  tbe  Poor  Law  Amendment  Act  1844  it 
must  be  considered  as  situate  in  tbe  union  to 
wbicb  be  is  chargeable.  If  tbat  is  tbe  correct  mode 
of  reasoning,  tbe  alderman  sitting  for  the  city  of 
London  has  jurisdiction  to  make  the  order  which 
was  required  of  him.  Tbat  seems  to  me  to  be  a 
sound  chain  of  reasoning,  and  for  that  i-eason  I 
think  he  bad  jurisdiction  to  make  it.  Tbe  6tb 
.section  of  the  Lunacy  Act  1891  does  not  require 
much  explanation.  It  is  independent  of  wbat  I 
bave  been  saving  and  it  would  not  in  the  least 
follow,  even  if  it  were  precisely  the  same  subject- 
matter  as  that  with  wbicb  we  are  dealing,  that, 
because  it  gives  the  jurisdiction  to  tbe  justice  of 
the  administrative  coimty  of  London,  the  justice 
wbere  tbe  workhouse  is  situate,  it  would  take  it 
away  from  the  other  justice.  It  is  perfectly  pos- 
sible tbat  either  might  have  jurisdiction  upon  an 
occasion  of  emergency,  and  that  it  was  nven 
for  this  purpose.  But  Mr.  Macmorran  has  oeen 
able  to  point  out  to  us  that  it  bad  another  pur- 
pose, by  giving  tbe  justice  power  to  order  removal 
to  a  county  lunatic  asylum,  and  not  one  known 
as  tbe  City  asylum.  Under  these  circumstances 
I  think  there  was  jurisdiction  in  the  alderman, 
and  be  has  power  to  make  the  order.  Therefore 
,the  rule  must  be  made  absolute. 

BiGHAM,  J. — I  agree. 

Solicitors  for  tbe  prosecutor,  Bexworthy,  Bar- 
nard, and  Co. 
Solicitor  for  the  justice,  Crawford, 


\Thur9day,  May  31, 1900. 

(Before  Dabling  and  Bucknill,  JJ.) 

Bsa.  V.  HoBBOCKS  and  othbbs  (Justices) ;  Ex 
parte  BowsTBAD.(a) 

Public  health — Ntnsance — Order  to  abate — Pro^ 
hibition  against  continuance  amd  recfwrrence^^ 
Public  HeaUh  Act  1875  (38  &  39  Vict  c,  55), 
M.  96, 105. 

Where  justices  make  an  order  for  the  abatement 
of  a  nuisance  upon  a  complaint  m>ade  by  a 
private  individual  under  sect.  105  of  the  Public 
Health  Act  1875,  such  order  mttst  specify  the 
works  required  as  ma/y  Ve  necessary  for  that 
purpose. 

Further,  where  such  order  prohibits  the  doing  of 
any  acts  as  may  lead  to  the  recurrence  of  «t4CA 
nuisance,  no  works  need  be  specified, 

'Cause  shown  against  a  rule  nisi  for  a  writ  of 
ceHiorari  to  bring  up  and  quash  an  order  made 
by  two  justices  of  Cumberlaiid. 

Tbe  facte  were  as  follows : — 

On  the  20th  March  1900  a  complaint  under 
sect.  105  of  the  Public  Health  Act  1875  was  made 
before  the  justices  by  Alfred  Hope  that  in  or 
upon  certain  premises  situate  at  Shield  House  the 
fallowing  nuisance  existed — namely,  an  accumula- 

(a)  B«port6d  by  W.  dk  B.  Hbrbeet.  Esq  ,  Barrister-*;  Law. 


tion  of  slaughter-house  offal  and  filth — so  as  to  be 
a  nuisance  on  tbe  fields  adjoining,  and  that  tbe 
nuisance  was  caused  by  the  act  or  default  of 
Samuel  Bowstead,  the  owner  and  occupier  of  the 
premises. 

Samuel  Bowstead  appeared  before  the  justices 
to  answer  the  complamt,  and,  upon  proof  that 
the  nuisance  complained  of  existed,  the  justices 
made  the  following  order : 

We,  in  pursuanoe  of  the  eaid  Aot,  do  order  the  said 
Samael  Bowstead  within  one  oalendar  month  from  the 
aenrice  of  this  order,  or  a  tme  oopy  thereof  aooording  to 
the  said  Aot,  to  take  anoh  etepe  as  may  be  neoeBswy 
to  abate  the  said  nniaance  bo  that  the  same  ahaU  no 
longer  be  a  noisanoe  or  injoriouB  to  health  as  aforesaid, 
and  to  pay  the  snm  of  d5«.  for  ooets  to  Mr.  David  Mans, 
the  solieitor  acting  for  the  complainant ;  and  we,  being 
satisfied,  notwithstanding  the  said  oanse  or  oanaea  of 
nniaaaoe  may  be  removed  under  thia  order,  the  aame  is 
or  are  likely  to  reonr,  do  therefore  prohibit  the  said 
Samnel  Bowstead  from  doing  any  snch  acta  aa  may  lead 
to  a  reonrrenoe  of  the  aaid  nniaanoe. 

A  rule  nisi  was  obtained  on  tbe  ground  that 
the  order  was  bad  in  law  inasmuch  as  it  did  not^ 
as  required  by  tbe  Public  Health  Act,  specify 
tbe  works  necessary  to  be  done  to  abate  tbe 
nuisance. 

L.  Sanderson  showed  cause  against  tbe  rule.^- 
The  order  of  tbe  justices  is  good.  The  objection 
taken  to  it  is  that  it  does  not  specify  the  works 
to  be  done  in  order  that  the  nuisance  may  be 
abated.  Where  tbe  proceedings  are  taken  oy  a 
private  individual,  the  authority  relied  ^pon  by 
tbe  other  side — Beg.  y.  Wheatley  (54  L.  T.  BiCp. 
680 ;  16  Q.  B.  Div.  34)— does  not  apply.  That 
decision  was  under  sect.  96,  wbere  tne  local 
authority  have  power  to  enter  upon  the  premises 
and  specify  what  works  are  necessary  to  abate 
tbe  nuisance.  Here  the  proceedings  are  taken 
under  sect.  105  and  by  a  private  person,  therefore 
tbe  considerations  m  tbat  case  do  not  apply. 
Again,  here  no  **  works  "  within  tbe  meaning  of 
tbe  Act  were  required  to  be  done,  just  as  in  tbe 
case  of  Millard  y.  WastaU  (77  L.  T.  Bep.  692 ;  18 
Cox  C.  0.  695;  (1898)  1  Q.  B.  342),  which  was 
under  sect.  94.  But,  eyen  if  the  first  part  of  tbe 
order  is  bad,  tbe  latter  part  that  prohibite 
Bowstead  allowing  the  nuisance  to  recur  is  good : 

Mayor  of  Searborough  v.  Rural  Sanitary  Authority 
of  Scarborough,  34  L.  T.  Bep.  768 ;  1  Ex.  Div. 
344. 

Macaskie  in  support — Beg.  y.  Wheatley  {sup,) 
is  in  point.  Hera  tne  nuisance. complained  of  was 
an  accumulation  of  offal,  and  opinions  might 
differ  as  to  what  was  necessary  to  abate  that 
nuisance.  Therefore  it  is  only  right  tbat  the 
order  should  stete  what  steps  ought  to  be  taken 
in  order  to  abate.  In  some  cases  burying  the 
offensive  matter  might  be  sufficient,  or  it  might 
be  necessary  to  remove  it.    He  also  referred  to 

MiUard  v.  Wagtail  (tup.). 

Dablinq,  J. — ^Tbis  is  a  case  where  an  order 
was  made  under  sect.  96  of  the  Public  Health 
Act  of  1875  in  the  following  terms :  Tbe  justices 
Order  the  appellant  witbin  one  calendar  month 
from  the  service  of  the  order  to  teke  such  steps 
as  may  be  necessary  to  abate  a  nuisance  so  tbat 
tbe  same  shall  be  no  longer  a  nuisance  or  inju- 
rious to  health,  and,  further,  that,  notwith- 
standing the  cause  or  causes  of  nuisance  may  be 
remoyed,  the  same  is  or  are  likely  to  recur,  we 
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therefore  prohibit  the  said  Samuel  Bowstead  from 
doing  an^  tuch  act  as  ma^  lead  to  a  recurrence 
of  the  nuisance.  Now,  it  is  argued  that  the  order 
is  good  because,  as  in  this  case  the  proceedings 
are  taken  by  a  private  individual  under  sect.  105, 
it  cannot  specilV  in  the  same  district  the  works 
required  to  be  done  as  if  the  proceedings  had 
been  taken  by  the  local  authority.  Now,  sect.  105, 
which  em^wers  a  private  individual  to  take  pro- 
ceeding, IS  as  foUows :  '*  Complaint  may  be  miode 
to  the  justice  of  the  existence  of  a  nuisance  under 
this  Act  on  any  premises  within  the  district  of 
any  local  authority  by  any  person  aggrieved 
thereby  or  by  any  inhabitant  of  such  ^strict, 
and  thereupon  the  like  proceedings  shall  be  had 
with  the  like  incidents  and  consequences  as  to  the 
making  of  orders,  penalties  for  disobedience  of 
orders,  appeals  and  otherwise  as  in  the  case  of  a 
complaint  relating  to  a  nuisance  made  to  a  justice 
by  tne  local  authority."  I  therefore  think  there 
IB  no  distinction  made  in  the  Act  between  pro- 
ceedings instituted  by  private  persons  and  pro- 
ceedings instituted  by  local  authorities,  ana  in 
each  case  I  think  the  order  must  be  drawn  up 
with  the  same  particularity.  Now,  the  order  here 
does  not  specify  the  works  to  be  done ;  it  merely 
says:  **Take  such  steps  as  maybe  necessary  to 
aliate  the  said  nuisance."  That  is  not  a  mere 
matter  of  form.  The  appellant  might  be  in  a 
grreat  difficulty  as  to  knowing  what  steps  to  take, 
and  the  order  as  to  that  is  bad  and  ought  to  be 
quashed.  But  now,  as  to  that  part  of  the  order 
containing  the  prohibition  of  any  such  acts  as 
may  lead  to  a  recurrence  of  the  nuisance,  there  is 
no  other  way  of  prohibiting  a  person  than  by 
saying:  "You  are  prohibits."  1  do  not  know 
what  else  the  order  would  have  said  except: 
"Do  not  accumxdato  slaughter-house  refuse." 
Sect.  96  says  an  order  may  be  made  prohibiting 
the  recurrence  of  the  nuisance  and  directing  the 
execution  of  any  works  necessary  to  prevent  the 
recurrence,  but  in  the  present  case  no  works  are 
necessary  to  prevent  the  recurrence  of  the  nuis- 
ance. If  works  are  necessary  either  to  abate  or 
to  prevent  the  recurrence  of  a  nuisance,  they  must 
be  specified,  but  in  the  present  case,  no  works 
being  necessary  to  prevent  the  recurrence  of  the 
nuisance,  it  is  not  necessary  to  say  more  than  the 
order  has  already  said  as  to  that. 

BucKNiLL,  J. — ^I  agree. 

BiUe  abBolute  cu  to  pari. 

Solicitors :  UUiihome  and  Co.,  for  C.  B.  Hodg- 
son, Carlisle ;  NiohoUon,  Oraham,  and  Oraham. 


Thursday,  Mcvy  81, 1900. 

(Before  Darling  and  Bucknill,  JJ.) 

Mason  (app.)  v.  Cowdaby  (resp.).  (a) 

Food  and  drugs  —  Analysis  —  Purchase  of  sim 
bottles — Division  into  three  lots — No  divieion  of 
eontenis^Sale  of  Food  and  Drugs  Act  1875  (38 
A  89  Vict,  e.  63),  s,  14. 

By  the  Bale  of  Food  and  Drugs  Act  1875,  s,  14  : 
'I  The  jperson  purchasing  any  article  vnth  the 
intention  of  submitting  the  same  to  analysis, 
shall,  after  the  purchase  shaU  have  been  com- 
pleted  .  .  .  divide  the  article  into  three 
parts  to  be  then  and  there  separated,  and  each 

(a)  Asported  by  W.  ds  B.  Hbrbbrt,  Kaq.,  BarrliMr-at-Law. 


part  to  be  marked  and  sealed  or  foMtened  up  in 
tuch  manner  as  iU  naiure  vnU  permit^  and 
shaU,  if  required  to  do  so,  deliver  one  of  the  parte 
to  the  seller  or  his  agent.  .  .  ." 
Held,  that,  where  eix  bottles  of  a  drug  had  been 
purchased,  cmd  divided  into  three  lots  of  tuH> 
oottles  each,  which  were  dealt  with  in  accord' 
anee  with  the  Act,  but  the  contents  of  no  eingle 
bottle  was  so  divided,  this  was  not  a  sufficient 
compliance  with  the  section. 


Case  stated  by  justices  on  an  information  p 
f  erred  by  the  appellant  asainst  the  responaent 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act 
1875  charging  him  with  selling  a  certain  drug, 
camphorated  oil,  which  was  not  of  the  nature,  sub- 
stance, and  qualitr  demanded  by  the  purchaser. 

It  was  proved  before  the  justices  that  on  the 
16th  Nov.  1899  the  appellant  purchased  from  the 
respondent  six  2d.  oottles  of  camphorated  oiL 
The  oil  was  exposed  for  sale  in  bottles  which  were 
not,  apparently,  prepared  by  the  respondent,  bat 
each  of  them  bore  a  label  with  the  name  of  a 
chemist  in  the  neighbouring  town  of  Luton  upon 
it.  There  was  no  evidence  whether  the  bottles 
were  identical  in  character  or  api>earance,  or 
whether  or  not  the  labels  on  all  the  bottles  bore 
the  name  of  the  same  chemist.  The  six  bottles 
were  all  purchased  at  the  same  time. 

The  appellant  at  the  time  of  such  purchase  and 
after  it  was  completed,  having  notined  that  he 
intended  to  have  the  oU  analysed,  divided  the  six 
bottles  into  three  lots  of  two  oottles  each,  sealing 
each  separate  lot  of  two  bottles  in  a  separate 
bag.  He  handed  one  of  the  sealed  b^^  to  the 
respondent,  taking  away  the  other  two  sealed 
one  of  which  he  retained,  and  the  other  he 
[uentJy  forwarded  to   the  public  analyst, 


who  found  that  the  two  bottles  contained  only 
17*5  per  cent  of  camphor. 

It  was  proved  that  camphorated  oil  should 
contain  at  least  20  per  oeut.  of  camphor. 

The  appellant  did  not  open  any  or  either  of  the 
bottles  ox  camphorated  oil  or  mix  or  divide  the 
contemts,  and  the  two  bottles  handed  to  the 
respondent  were  in  exactly  the  same  state  as  when 
purchased. 

The  justices  were  of  opinion  that  the  division 
of  the  bottles  as  described  was  not  in  compliance 
with  sect.  14,  and  tiiey  were  not  satisfied  tnat  the 
contente  of  the  two  bottles  analysed  were  identical 
with  the  other  two  lote  of  bottles  in  the  hands  of 
the  appellant  and  respondent  respectively,  and 
they  accordingly  dismissed  the  summons. 

Bonsey  for  the  appellant.— -The  article  pur- 
chased was  the  six  bottles  of  camphorated  oil. 
Dividing  these  six  bottles  into  three  parts  of  two 
bottles  each  was  thei'ef ore  a  compliance  with  the 
requiremente  of  sect.  14  of  the  Sale  of  Food  and 
Drugs  Act  1875.  This  was  the  only  method  in 
whi^  the  division  required  by  the  Act  oould  be 
effected,  for  each  bottle  was  so  small  that  a  third 
part  of  one  bottle  would  not  have  furnished  suffi- 
cient for  the  purposes  of  analysis.  If  this  was 
not  allowed  in  cases  where  smul  quantitiee  such 
as  these  are  sold,  analysis  becomes  impraotioable, 
and  theprovisionB  of  the  statute  would  be  nulli- 
fied. Wnere  seidlitz  powders  are  sold,  tho  {yrac- 
tice  is  to  divide  the  box  into  three  portions  of  so 
many  packete  each. 

R,  D,  Muir,  for  the  respondent,  was  not  called 
upon. 
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Dabling,  J. — This  case  arises  upon  the  con- 
atmction  of  sect.  14  of  the  Sale  of  Food  and 
Drags  Act  1875.  Now,  that  section  says :  "  The 
person  purchasing  any  article  with  the  intention 
of  submitting  the  same  to  analysis  shall,  after 
the  purchase  shall  have  been  completed,  forth- 
with notify  to  the  seller  or  his  agent  selling  the 
article  his  intention  to  have  the  same  analysed  by 
the  public  analyst,  and  shall  divide  the  article 
into  three  parts,  to  be  then  and  there  separated, 
.and  each  part  to  be  marked  and  sealed  or  fastened 
up  in  such  manner  as  its  nature  wUl  permit,  and 
shall,  if  required  to  do  so,  deliver  one  of  the  parts 
to  the  seller  or  his  agent.  He  shall  afterwards 
retain  one  of  the  said  parts  for  future  com- 
parison, and  submit  the  third  part,  if  he  deems  it 
right  to  have  the  article  analysed,  to  the  analyst." 
Kow,  the  appellant  (the  inspector)  went  to  the 
shop  of  the  respondent,  and  bought  from  her  six 
2d,  bottles  of  camphorated  oil.  Now,  supposing 
he  had  bought  one  2d.  bottle,  would  he  have 
bought  an  "article"?  Undoubtedly  he  would. 
Here  he  bought  six  bottles,  and  I  think  that  he 
bought  six  aitides.  Now,  the  section  g^oes  on  to 
say  that  he  is  to  divide  "  the  article  into  three 
parts."  Here  he  divided  the  six  articles  into 
three  parts,  for  each  bottle  was  an  article.  I  do 
not  tmnk  that  he  dividedany  article  in  accordance 
with  the  provisions  of  sect.  14  that  I  have  read. 
In  my  opinion,  each  of  the  bottles  purchased  was 
an  article  within  the  meaning  of  sect.  14,  for  it 
does  not  matter  for  the  purposes  of  the  Act  how 
small  the  article  was.  As  the  appellant  did  not 
divide  any  one  of  the  bottles  into  three  parts, 
he  ^d  not  comply  with  the  provisions  of  the 
statute. 

BncKKiLL,  J. — ^I  agree. 

Solicitors :   F.  Venn  and  Co,,  for  W,  W,  Marka, 
Bedford ;  WeiherfiM,  Son,  and  BaineB, 


Monday,  June  18, 1900. 

(Before  G&antham  and  Ohahnill,  JJ.) 

HayIiBY  (app.)  V.  Taylob  (reap.),  (a) 

Weights  and  measuree — Barrel  need  ae  meaeure 
— NofacUihf  b]^  loecU  authority  for  verification 
and  atamping — Weights  and  Mecmtres  Act  1S7S 
(41  &  42  Vict.  c.  49),  ss,  29,  44. 

A  local  authority  are  not  precluded  from  prosecU' 
ting  a  person  for  using  a  measure  not  stamped 
in  coitformiiy  vjith  sect.  2Qofthe  Weights  and 
Me€uwres  Act  1878,  hy  reason  of  having 
failed  tofiiX  times  and  places  for  verifying  and 
stamping  weights  and  measu/res  in  accordance 
wUh  sect.  44  o/  the  same  Act. 

Oabb  stated  on  an  information  against  the 
respondent  charging  him  with  using  a  measure 
not  stamped  as  required  by  the  Weights  and 
ICeasures  Act  1878. 

The  appellant  was  thechief  inspector  of  weights 
and  measures  for  the  county  council  of  the  West 
Biding  of  York,  and  the  respondent  was  a 
brewer  carxying  on  business  in  the  borough  of 
Keighley. 

In  the  month  of  December  last  an  innkeeper  in 
Keighley  ordered  from  the  respondent's  traveller 
in  the  usual  way  a  barrel  of  beer,  and  subse- 
quently received  nom  the  respondent's  brewery  a 

(o)  Beported  by  W.  dk  B.  Hkrbbbt,  Esq.,  Barrlater-ftt-Law. 


barrel  purporting  to  contain  thirty-five  gallons. 
The  barrel  was  No,  1189  and  stamped  outside 
"  T.  Taylor,  thirty-five  gallons." 

On  the  foUowmg  day  the  respondent  sent  his 
customer  an  invoice  in  which  ne  charged  for 
thirty-five  gallons  at  lOd.  per  gallon,  and  he  was 
paid  for  that  quantity. 

One  of  the  county  council's  inspectors  after- 
wards tested  the  barrel  with  an  imperial  standard 
measure,  and  found  that  when  filled  it  would  hold 
thirty-three  gallons  only,  being  two  gallons  leea 
than  the  quantity  stamped  on  the  oarrel  and 
charged  in  the  invoice. 

The  barrel  had  not  been  verified  and  stamped  as 
a  measure  as  required  by  the  Act. 

Neither  the  respondent  nor  his  customer  had 
measured  the  beer,  and  both  relied  entirely  on  the 
barrel  as  being  an  accurate  measure  of  the  quantity 
invoiced  and  delivered. 

By  sect.  44  of  the  Weights  and  Measures  Act 
1873  the  local  authority  are  required  to  fix  times 
and  places  at  which  inspectors  are  to  attend  for 
the  verification  and  stamping  of  weights  and 
measures  brought  to  them  for  the  purpose  of 
verification,  but  the  county  oouncU  have  made  no 
such  provision  as  regards  beer  barrels  used  aa 
measures  for  trade.  It  is  computed  that  there 
are  over  a  million  such  barrels  in  use  within  tfae^ 
jurisdiction  of  the  council,  but  no  office,  room,  or 
place  has  been  provided  where  such  barrels  can 
be  sent  and  stored  for  verification  and  stamping 
in  aooordance  with  the  said  section. 

It  was  admitted  by  the  prosecution  that  at  the 
present  time  it  was  impossible  to  carry  out  the 
verification  and  stamping  of  beer  barrels  if  they 
were  presented,  and  thut  no  provision  had,  in 
fact,  beeoi  made  by  them  for  those  purposes. 

It  was  contended  by  the  appellEuit  that  the^ 
barrel  had  been  used  as  a  measure  and  oilght  to- 
have  be^i  stamped  as  such,  and  he  relied  upon 
Harris  v.  London  County  Council  (71  L.  T.  Bep. 
844 ;  (1895)  1  Q.  B.  240). 

On  oehalf  of  the  respondent  it  was  contended 
that  the  barrel  was  not  a  measure  within  the 
meaning  of  the  Act ;  but  that,  if  it  was,  then,  as 
no  provision  had  been  made  for  verifying  and 
stamping  beer  barrels  used  as  measures,  it  was 
impossiue  for  the  respondent  to  comply  with  the 
provisions  of  the  Act  with  respect  to  verifyiiu^ 
and  stamping,  and  so  he  ought  not  to  be  convicted. 

The  justices  held  that  the  barrel  bad  been 
used  as  a  measure  and  was  such  within  the 
meaning  of  the  Act^  but  that  as  the  Weights  and 
Measures  Act  1878  by  sect.  44  oast  on  the  county 
oouncil  the  duty  of  providing  facilities  to  have 
weights  and  measures  verifiecT  and  stsunped,  and 
as  Sieiy  had  failed  to  discharge  that  duiy  as  far 
as  regards  beer  barrels,  that  they  were  not 
entitL^  to  prosecute  the  respondent  for  using  an 
unstamped  measure  of  that  description. 

They  therefore  dismissed  the  information. 

Cripps,  Q.O.  and  BoskiU  for  the  appellant. 
—Upon  the  justices'  finding  that  the  banrel  was 
used  as  a  measure,  and  was  unstamped  and 
unverified,  they  were  bound  to  convict.  ?rhe  fact 
that  there  were  no  facilities  given  by  the  county 
council,  the  local  authority,  under  sect.  44,  can 
make  no  difference  to  an  offence  under  sect.  29. 

The  respondent  did  not  appear. 

Gbakthaic,  J. — ^Upon  the  finding  of  the 
justices  the  contention  of  the  appellant  is  right. 
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The  case  must  be  remitted  to   the  jastioes  to 
convict. 

Channbll.  J.  concurred.       ^^^^  ^^^^ 

Solicitors:    Clements,    WilUams,  and    Co,,   for 
Trevor  Edwards,  Wakefield. 


Monday,  JuTie  18, 1900. 

(Before  GbanthaM  and  Ohannbll,  JJ.) 

Llotd  (app.)  v,  Babnett  (reap.),  (a) 

Licensing — Keeping  premises  open  for  sale  of 
intooBioating  liquor — Licensing  Act  1874  (37  A  2^ 
Vict.  c.  49),  s.  9. 

Eleven  being  the  dosing  hour  in  B.,  after  thai 
hour  five  m^n  were  tn  the  bar  of  an  inn  with 
glasses,  some  of  which  were  not  ernpty.  No 
drink  had  been  drawn,  and  no  person  had 
entered  the  house  after  eleven,  but  both  doors  of 
the  inn  were  open. 

Held,  that  the  premises  were  not  kept  open  for  the 
sale  of  intoxicating  liqtiors  toithin  sect.  9  of  the 
Licensing  Act  1874. 

Oasb  stated  on  an  information  charging  the 
Appellant  with  keeping  open  his  premises  for  the 
sale  of  intoxicating  liquor  during  part  of  the  time 
that  thej  were  required  to  be  dosed,  contrary  to 
«eot.  9  of  the  Licensing  Act  1874. 

It  was  proved  that  on  the  10th  Feb.,  a  police- 
eergeant,  after  hearing  11  p.m.  strike  (eleyen 
being  the  closing  time  for  licensed  premises  in 
Bri&water,  where  the  appellant  keeps  the  Punch 
Bowl  inn),  found  the  front  door  of  the  inn,  which 
faces  the  street,  wide  open.  With  another  con- 
stable he  entered  the  ra.r  by  the  bar  door,  which 
was  anothco*  entrance  to  the  inn  facing  the  street, 
which  also  was  unlocked.  The  appellant  and  his 
wife  were  behind  the  counter,  upon  which  were 
glasses  containing  liquor;  lights  were  burning, 
and  there  were  five  men  in  the  bar.  It  was  then  a 
•quarter  past  eleven. 

None  of  the  men  were  gpiests,  inmates,  or 
eervante,  and  they  gave  no  reason  for  being  on 
the  premises.  Upon  their  attention  being  called 
to  the  time,  some  of  them  finished  their  liquor 
and  they  all  left. 

It  was  furtiier  proved  that  it  was  five  or  ten 
minutes  to  eleven  when  the  last  drink  was  drawn, 
and  that  no  person  had  entered  the  house  after 
^even.  Although  the  doors  were  open,  no  person 
would  have  be^  supplied  had  he  entered  the 
house  after  eleven,  and  the  front  door  was  always 
kept  open  while  the  house  was  cleansed,  and  it 
was  usual  to  have  it  washed  up  after  eleven  every 
Saturday  night. 

It  was  contended  on  behalf  of  the  appellant 
that  the  door  being  open  alone  was  not  sufficient 
ior  a  conviction,  but  that  the  house  must  be  open 
for  the  sale  of  intoxicating  liquor.  The  doors 
were  open  for  the  customers  to  go  out,  and  not 
for  outsiders  to  enter,  and  the  appellant  was  not 
bound  to  turn  his  customers  out  as  soon  as  the  clock 
struck  eleven.  Further,  that  there  must  be  some 
act  to  show  that  the  house  was  keptopen  after 
eleven  for  the  purpose  of  inviting  persons  in. 

On  behalf  of  tne  respondent  it  was  contended 
that  it  was  not  necessarv  to  prove  that  a  sale  had 
taken  place,  but  that  as  both  the  doors  were  open, 

-  —     —  . .      I  I         .  _  .1  I  I  .1 

(a)  B«ported  by  W.  dk  B.  Hbbbk&t,  Esq. ,  Barrlster-at-Law. 


and  as  there  was  access  from  the  outside,  there 
WttS  an  invitation  and  opportunity  to  the  outside 
public  to  come  in  and  purchase  liquors. 

The  justices  were  oi  opinion  that  the  evidence 
brought  the  case  within  sect.  9  of  the  Licensing 
Act  1874,  and  convicted  the  appellant. 

The  question  for  the  court  was  whether  there 
was  a  keeping  open  of  licensed  premises  for  the 
sale  of  intbxicatmg  liquor  within  that  section. 

Gregory  for  the  appellant. — He  referred  to 
Pearse  v.  QiU,  41  J.  P.  742. 

Gbaktham,  J. — I  have  no  doubt  that  we  must 
answer  the  question  asked  b^  the  justices  in  the 
negative.  They  seem  to  think  that  they  must 
find  that  there  was  a  keeping  open  for  Uie  sale 
of  liquor  on  Uie  facts  as  stated.  I  do  not  think 
BO.  The  meeting  and  sale  of  liquor  were  all 
before  eleven.  B^use  the  doors  were  open  ther 
think  that  they  were  bound  to  convict,  althongn 
no  one  came  in. 

Chak9BLL,J. — I  agree,  for  this  reason.  I  think 
the  justices  must  be  taken  to  have  found  as  fiicts 
that  no  person  would  have  been  supplied  had  he 
entered,  and  that  no  drink  was  in  xaot  sold  after 
eleven.  That  being  so,  I  think  that  the  justloes 
were  wrong  in  conviction.  ^^^^^  ^^^^^^^ 

Solicitors :  Prideaux  and  Sons,  for  Charles  E. 
Hagan,  Bridgwater. 


CSOWV  CASB8  BB8BBYSD. 

Saturday,  May  27, 1900. 

(Before  Lord  Bubsbll,  O.J.,  Lawbahcb, 
Wbight,  Ghankbll,  and  BuckniiiL,  JJ.) 

Bbg.  v.  Maby  Bainbs.  (a) 

Criminal  law  —  Husband  and  wife  —  Receiving 
stdUm  goods — Joint  indictment — Separate  re- 
ceiving — Receiving  part  of  stolen  property — 
2h&&  Vict  c.  96,  s.  94. 

Coverture  is  no  defence  to  a  criminal  charge.  A 
husband  and  wife  were  jointly  indicted  for 
receiving  stolen  goods.  There  was  evidence  thcU 
ths  wife  had  received  part  of  the  stolen  property 
from  one  of  the  thieves ;  there  was  no  evidence 
that  the  husband  was  present  at  the  time,  and 
there  was  no  evidence  that  the  wife  was  acting 
under  his  compulsion. 

Held,  that  the  wife  was  properly  convicted  of 
receiving  stolen  goods. 

This  case,  stated  by  the  Deputy-Chairman  of  the 
Liverpool  County  Quarter  Sessions,  was  as  follows : 

1.  The  prisoner  Mary  Bainee,  together  with 
Michael  Baines,  her  husband,  and  two  other  pri- 
soners, namely,  Gk>df rey  and  Toner,  were  triea  at 
the  Quarter  Session  holden  at  the  Sessions 
House,  Islington,  Liverpool,  on  the  19th  April 
1900,  on  an  indictment  (copv  of  which  \a  annexed) 
charging  them  with  breaking  and  entering  a 
dwemng-house  at  Rainhill,  and  stealing  therem  a 
quantity  of  property  belonging  to  William  Holland 
Owen. 

2.  The  indictment  contained  a  second  county 
charging  all  of  the  said  prisoners  with  receiving 
the  property  set  out  in  the  first  count  of  the 

ndictment,  well  knowing  the  same  to  have  been, 
feloniously  stolen. 

(a)  Beported  by  A.  A.  Bbthdhb.  Esq.,  BuTister-*t-Law. 
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3.  The  prisoner  Toner  pleaded  "  Guilty  "  to  the 
first  oocmt  contained  in  the  indictment,  and  the 
other  prisoners  "  Not  Guilty  "  to  both  counts. 

4.  Evidence  was  given  of  a  breaking  and  enter- 
ing of  the  premises  described  in  the  indictment, 
on  the  22nd  Jan.  1900,  and  of  property  to  the 
value  of  SOI,  having  been  stolen  therein. 

5.  Evidence  was  also  given  that  on  the  6th  Feb. 
the  prisoner  Toner,  who  is  the  uncle  of  the  male 

Srisoner  Baines,  left  at  the  house  of  the  prisoners 
[ichael  and  Mary  Baines,  in  Westmoreland- 
street,  Rainhill,  in  the  county  of  Lancaster,  some 
of  the  property  referred  to  m  the  indictment,  to 
wit,  a  silver  lamp  and  a  cig^  box  containing 
broken  silver,  and  that  the  said  silver  lamp  and 
cigar  box  was  given  to  the  prisoner  Mary  Balnea 
by  the  prisoner  Toner. 

6.  It  was  further  proved  on  evidence  that  the 
detective,  Albert  Taylor,  who  made  a  search  of 
the  house,  followed  the  prisoner  Mary  Baines  to  a 
house  close  to,  that  she  went  into  this  second 
house,  and  came  out  with  the  silver  lamp  referred 
to  in  the  previous  paragraph. 

7.  The  prisoner  Gr<Klfrey  was  acquitted,  but 
the  prisoners  Michael  and  Mary  Baines  were 
convicted  of  feloniously  receiving  on  the  second 
count  of  the  indictment,  and  a  sentence  of  three 
months'  imprisonment  was  passed  upon  each  of 
them. 

8.  Counsel  for  the  prisoner  Mary  Baines  there- 
upon submitted,  on  the  authority  of  Beg,  ▼.  Archer 
and  others  (1  Mood.  0.  C.  143),  that  the  convic- 
tion was  bad,  inasmuch  as,  the  charge  being  a 
joint  one,  no  question  of  a  separate  receiving  by 
the  wife  (the  prisoner  Mary  Baines)  had  been  left 
to  the  iury. 

9.  The  point  raised  on  behalf  of  the  prisoner 
Maiy  Baines  was  argued  by  her  counsel,  who 
submitted  that  it  was  too  late  after  sentence  to 
cure  the  previous  verdict  by  asking  the  jury 
whether  the  prisoner  Mary  Baines  were  guilty  of 
a  a^arate  receiving. 

10.  After  hearing  oounsel  for  the  prosecution, 
the  deputy-chairman  overruled  the  objection,  and 
after  reading  over  the  evidence  to  the  jury,  asked 
them  whether  or  no  the  prisoner  Mary  Baines 
was  guilty  of  a  separate  receiving. 

11.  The  jury  found  that  Mary  Baines  was  guilty 
of  a  separate  receiving  and  her  oounsel  then  ap- 
plied for  a  case  which  was  ^p*anted,  the  prisoners 
Being  admitted  to  bail  pending  the  appeal. 

13.  The  questions  for  the  opinion  of  the  court 
are:  (1)  Whether  a  husband  and  wife  being 
jointly  indicted  for  receiving  stolen  goods  can 
both  be  convicted  although  the  jury  found  a 
separate  receiving  on  the  part  of  the  wife. 
(2)  Whether  the  depu^  •  chairman,  under  the 
circumstances  of  this  case,  was  acting  legally  in 
putting  the  question  to  the  jury  as  to  the  separate 
receiving  at  that  stage  after  verdict. 

Thomas  Gombbb,  Deputy-Ohairman. 

F.  D'Arcy  for  the  Crown.— 'The  fact  that  the 
prisoner  was  married  is  in  itself  no  answer  to 
the  charse.  As  to  part  of  the  goods,  she  acted 
indepen&ntly,  and  the  case  of  Meg.  v.  Archer  (1 
Mood.  C.  C.  l43),  relied  on  by  the  defence,  was 
decided  before  24  &  25  Yicto.  96,  s.  94.    He  cited 

Beg.  V.  John,  18  Cos  C.  0. 100 ; 

Beg.  V.  Ooheuy  18  L.  T.  Bep.  489 ;  11  Cos,  C.  0.  99. 

[He  was  then  stopped  by  the  Court.] 

The  prisoner  was  not  represented. 


Lord  RxJSSBLL,  C.J. — ^We  are  concerned  only  to 
say  whether  Mary  Baines  was  properly  convicted 
of  receiving  these  stolen  goods.    The  evidence 
affecting  her  husband  is  not  set  out  in  the  case, 
but  it  is  dear  that  he  was  guilty  of  receiving  a 
portion  of  the  stolen  goods ;  and  there  is  nothine 
in  the  case  to  show  that  the  deputy-chairman  dicL 
not  properljr  direct  the  jury.    In  par.  5  of  the- 
case  which  is  submitted  to  us,  facts  are  stated 
which  show  that  beyond  doubt  there  was  ample 
evidence  of  a  separate  receiving  by  Mary  Baines. 
Toner  gave  her  the  stolen  artides,  and  there  is- 
nothing  to  show  that  the  husband  was  present  at 
the  time.    On  this  state  of  foists  the  judge  ought 
to  tell  the   jury  that  there  is  nothing  in  the- 
marital  relation  per  se  to  protect  a  wife,  and  he 
ought  further  to  tell  the  jury  that,  even  if  the 
husband  was  in  the  immediate  neighbourhood,, 
it  was  a  question  for  them  to  decide  whether 
the  wife  was  acting  independently.    This  ques- 
tion was  raised  in  a  case  to  which  my  brother- 
Wright  draws  our  attention  {Brouon  v.  Attomev- 
Oenercd  for  New  Zealand,  77  L.  T.  Rep.  414; 

il898)  A.  0.  234),  and  was  answered  by  the  Lord 
Chancellor  as  follows :  "  The  mere  fact  that  the 
parties  are  married  never  even  formed  a  pre* 
sumption  of  compulsion  by  the  husband.  iTven 
as  early  as  Braoton's  time,  if  the  wife  was- 
voluntanly  a  party  to  the  commission  of  a  crime,, 
her  coverture  furnished  no  defence :  (see  Bracton^. 
Book  3,  c.  32)."  There  was,  therefore,  evidence 
on  which  the  jury  could  properly  convict  Mary 
Baines  of  receiving  part  at  all  events  of  the- 
stolen  property  in  accordance  with  the  provisions 
of  24  &  2o  Vict.  o.  96,  s.  94.  It  is  not  necessary 
that  we  should  coosider  the  second  question  raised 
in  the  case.  The  question  is  whether  after  verdict 
and  sentence  the  judge  could  sive  what  is  practi- 
cally a  new  summing  up.  It  is  not  necessary  to 
decide  that  question,  but  if  it  was  I  should  consider 
very  carefully  before  I  came  to  the  conclusion  that 
that  course  was  proper. 

Lawbancb,  Wbioht,  Channbll,  and  Bugk- 


NiLL,  JJ.  concurred. 


ConvieHon  affirmed. 


Solicitor:  H.  E.  Clare,   Clerk  of   the  Peace; 
Preston. 


EOV8B   OF   LOBD8. 

April  3  and  May  28, 1900. 

(Before  the  Lobd  Chancbllob  (Halsbury)„ 
Lords  Mackaohtbn,  Davby,  Bbamptok,  and 
robbbtsok.) 

Gybbsbbbs  of  Daltok  and  othbbs  v.  Nobth- 
Eastbbk  Railway  Company,  (a) 

ON  APPBAL  FBOM  THB  COUBT  OF  APPBAIr.IN 

BNGLAND. 

Highufoy — Bate — Exemptionr^Lidlnlity  to  renavr 
rations  tenursB — Highway  Act  1835  (h&%  WuL.  4» 
c.  50),  8.  dS^Highway  Act  1862  (25  A  26  Vict, 
c.  61),  8.  35. 

AU  the  highways  in  a  hamlet  were  repairable  by 
the  oecufiers  of  lands  ratione  tenurse,  and  high' 
way  rates  were  not  leviable  hy  reason  of  the 
exemption  in  sect.  33  of  the  Bxghway  Act  1835. 
By  an  order  of  justices,  made  under  sect.  35  of 
the  Highway  Act  1862,  aU  the  highways  in  the 

(a)  Reported  by  0.  E.  Haldbh,  Eiq.,  Barrlster-At-Iiftw. 
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hamlet  were  declared  to  he  pariah  highways  to 
be  repaired  hy  the  highway  hoard,  and  the  sums 
to  be  paid  hy  the  occupiers  formerly  liable  to 
repair  in  discharge  of  their  hahility  were  fixed, 
and  dvly  paid. 

Meld  {affirming  the  judgment  of  the  court  below), 
thai  the  occy/piers  retained  their  previous  ex- 
emption  from  the  payment  of  highway  rates, 
ana  that  this  exemption  w<u  not  ejected  hy  the 
fact  that  the  justices  had  imposed  a  merely 
nominal  sum  vn  discharge  of  the  previous  lia- 
bUity  to  repair. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Smith,  Williams,  and  Romer, 
L.JJ.),  reported  in  80  L.  T.  Rep.  587;  (1899) 

1  Q.  B.  1026,  who  had  reyersed  a  decision  of  the 

S Queen's    Bench  Division  (Wills   and  Kennedy, 
J.),  reported   in    78    L.  T.  Rep.  524;    (1898) 

2  Q.  B.  66. 

The  question  arose  on  a  case  stated  by  the 
Court  of  Quarter  Sessions  for  the  North  Riding 
of  the  county  of  York  on  the  22nd  Oct.  1897, 
upon  the  hearing  of  an  appeal  by  the  North- 
eastern Railway  Company  against  a  rate  made 
for  the  relief  of  the  poor  in  the  parish  of  Dalton, 
in  the  said  riding,  and  for  other  purposes  charge- 
able thereon  upon  the  7th  June  loi97.  It  appeared 
from  the  case  that  (1)  prior  to  the  makins' of  an 
order  by  the  Quarter  Sessions  for  the  North  Kiding 
of  Yorkshire  at  Michaelmas,  1880,  constitutiDg  the 
hamlet  of  Islebeck  a  separate  highway  parish, 
and  annexing  such  parish  to  the  Birdf orth  High- 
way District  the  said  hamlet  formed  part  of  the 
township  of  Bagby  in  the  said  district,  and  was 
A  place  in  which  all  the  highways  were  repair- 
able by  the  occupiers  ratione  tenurx  and  in  which 
no  highway  rates  were  leviable  by  reason  of  the 
exemption  contained  in  sect.  33  of  the  Highway 
Act  1835.  The  hamlet  continued  to  form  part  of 
the  township  of  Bagby  until  the  1st  June  1886. 
<2)  The  North-Eastem  Railway  Company  was, 
prior  to  the  making  of  the  said  order,  and  still 
was  in  occupation  of  lands  in  the  said  hamlet  and 
was,  prior  to  the  making  of  the  order  next  herein- 
Ikfter  referred  to,  liable  ratione  tenvrrn  to  repair  a 
portion,  to  wit,  84  yards  or  thereabouts  of  a  certain 
highwBT  in  the  said  hamlet.  (3)  Upon  the  11th 
April  1881  an  order  was  made  under  sect.  35  of 
the  Highway  Act  1862,  whereby  it  was  ordered 
that  all  the  lughways  within  the  hamlet  of  Islebeck 
«hould  become  and  for  ever  thereafter  be  paiish 
highways  and  be  repaired  and  maintained  by  the 
Birdf  orth  Highway  Board,  and  whereby  the  sums 
io  be  paid  by  the  respective  occupiers  of  lands 
within  the  said  hamlet  previously  liable  to  the 
repair  of  the  said  highways  in  full  dischiurge  of 
all  dauns  thereafter  in  respect  of  the  repair  and 
maintenance  of  the  said  hignways  or  any  of  them 
or  any  part  thereof  were  meed.  (4)  On  the  22nd 
Aug.  1881  the  North-Eastem.  Rulway  Company 
was  rated  and  assessed  in  respect  of  its  said  lands 
to  a  rate  for  the  expenses  incurred  by  the  Bird- 
forth  Highway  Board  in  repairing  and  maintain- 
ing the  highways  within  its  district,  including  the 
highways  within  the  hamlet  of  Islebeck  and  for 
other  expenses  legally  incurred  by  the  board. 
An  appeal,  however,  against  the  rate  hj  the  com- 

fany  to  tiie  said  Quarter  Sessions  at  Imchaelmas, 
881,  was  allowed.  (5)  By  an  order  of  the  Local 
Board,  dated  the  1st  June  1886,  and  confirmed  by 
the  Local  Government  Board's  Provisional  Orders  I 


Confirmation  (Poor  Law)  Act  1887,  the  hamlet  of 
Islebeck  was  detached  from  the  township  of 
Bagby  and  was  amalgamated  with  the  township 
of  Dalton  in  the  B&dforth  BEighway  District. 

(6)  On  i^e  7th  June  1897  a  rate  for  the  relief  of 
the  poor  in  the  said  parish  of  Dalton  and  for  other 
purposes  chargeable  thereon  was  made,  in  which 
the  North-Eartem  Railway  Company  was  rated 
and  assessed  in  respect  of  its  occupation  of  its 
said  lands  in  the  said  hamlet  of  Isleoeck.  Such 
rate  was  levied  (inter  alia)  in  respect  of  expenses 
incurred  or  to  be  incurred  by  the  Rural  District 
Council  of  Thirsk,  which  council  is  the  successor 
of  the  said  Birdf  orth  Highway  Board,  in  respect 
of  the  repair  and  maintenance  of  the  highways 
within  the  said  rural  district,  including  the 
portion  of  the  said  parish  of  Dalton  which  was 
or  is  comprised  in  the  said  hamlet  of  Islebeck. 

(7)  The  North-Eastem  Railway  Company  duly 
gave  notice  of  appeal  against  the  saia  rate* 
and  entered  an  appeal  against  such  rate  at  the 
midsummer  quarter  sessions  of  the  said  ridinff, 
which  appeal  was  duly  respited  until  the  fol- 
lowing quarter  sessions,  when  it  was  heard.  (8) 
The  appellants  admitted  that,  subject  to  the 
matters  contained  in  par.  9  hereof,  the  said 
rate  had  been  duly  maae  and  demand  therefor 
had  been  made.  (9)  On  behalf  of  the  company  it 
was  contended— (a)  That,  it  having  been  decided 
in  the  appeal  to  the  quarter  sessions  for  the 
North  Riam^  of  the  county  of  York,  holden  at 
Michaelmas,  1881,  that  the  company  was  not  liable 
to  contribute  towards  the  repair  and  maintenance 
of  the  highways  in  that  portion  of  the  parish  of 
Dalton  which  was  formerly  the  hamlet  of  Islebeck, 
the  question  was  res  judicata,  and  the  quarter 
sessions  was  precludea  from  deciding  otherwise 
in  the  present  appeal :  (h)  that  the  company,  having 
been  liable  to  maintain  the  highways  in  the 
said  hamlet  of  Islebeck  ratione  tenurx,  was 
exempted  by  sect.  33  of  the  Highway  Act  1835, 
from  Uabili^  to  rates  levied  in  respect  of  the 
repair  and  maintenance  of  such  highways,  and 
had  continued  to  be  exempt  ever  since;  and 
(e)  that  the  company,  having  complied  with  the 
requirements  of  the  order  of  petty  sessions 
referred  to  in  par.  3  of  this  case,  was  by  virtoe 
of  sect.  35  of  the  Highway  Act  1862,  discharged 
of  all  claims  thereafter  in  respect  of  the  repair 
and  maintenance  of  the  highwm,  or  portions  of 
highways,  in  the  said  hamlet  of  Islebeck,  or  any 
part  of  such  highways,  and  was  therefore  not 
uable  to  pay  the  said  rate.  (10)  On  behalf  of  the 
respondents  it  was  contended— -(a)  That  the  said 
decision  of  the  quarter  sessions  on  the  19th  Oct. 
1881,  was  final  only  for  its  proper  purpose  and 
object,  which  said  purpose  and  object  was  that  the 
North-Eastern  Railway  Company  was  not  liable 
to  pay  a  rate  at  5^(2.  in  the  pound  made  on  the 
22nd  Aug.  1881,  for  the  purpose  of  raising  moneys 
payable  under  a  precept  of  the  said  Birdforth 
mghway  Board,  and  that  the  said  decision  was 
not  conclusive  evidence  of  the  matters  set  out  in 
par.  9  (h)  and  (e)  hereof,  which  said  matters  only 
came  (if  at  all)  collaterally  in  Question  before  the 
said  sessions,  or  were  only  inciaentally  cognisable, 
or  were  at  most  only  matters  to  be  inferred  by 
argument  from  the  said  decision;  (h)  that  the 
exemption  from  the  payment  of  highway  rates 
conferred  by  sect.  33  of  the  Highway  Act  1835, 
continued  only  so  long  as  the  liability  of  the  said 
company  to  repair  the  said  84  yards  (or  there- 
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abonts)  of  the  said  highway  ratione  tenwrx  lasted, 
and  that,  therefore,  the  exemption  determined  on 
the  said  11th  April  1881,  when  bj  virtue  of  the 
said  order  of  the  said  justices  the  said  portion  of 
the  said  highway  became  a  parish  hignway ;  (c) 
that  the  said  order,  dated  the  11th  April  1881, 
only  operated  to  discharge  the  said  company  from 
all  the  claims  from  the  said  date  by  the  said 
Birdforth  Highway  Board,  or  its  successors  in 
respect  of  the  repairs  and  maintenance  of  the 
said  84  yards  (or  thereabouts)  of  the  said  highway 
then  oraered  to  be  made  repairable  by  the  parish, 
and  in  no  way  affects  the  liability  of  the  said 
oom|pany  in  reepect  of  its  occupation  of  property 
within  the  district  of  the  said  Thirsk  Rural 
District  Council,  and  otherwise  by  law  liable  to 
be  rated  from  paying  rates  for  expenses  incurred 
by  the  council  of  the  said  rural  district  in  respect 
ox  the  repair  and  maintenance  of  the  highways 
within  the  said  rural  district.  The  county  quarter 
sessions  held  that  the  question  was  not  res  judicata, 
and  that  they  were  not  bound  by  the  decision  in 
the  appeal  to  the  quarter  sessions  in  1881.  And 
that  the  North-Eastem  Railway  Company  was 
not  exempt  from  payment  of  any  portion  of  the 
said  rate.  The  questions  for  the  opinion  of  the 
court  were — (1)  Were  the  quarter  sessions  pre- 
cluded by  their  previous  decision  at  Michaelmas, 
1881,  from  holding  that  the  North-Eastem  Rail- 
way Company  was  liable  to  be  rated  in  respect  of 
ite  occupation  of  lands  within  the  said  hamlet  of 
Islebeck  for  expenses  incurred  by  the  rural  district 
council  of  Thirsk  in  relation  to  the  highways 
within  the  said  rural  district?  (2)  Was  the 
North- Eastern  Railway  Company  exempt  from 
payment  of  so  much  of  the  said  rates  as  was 
leried  in  respect  of  the  repair  and  maintenance  of 
the  highways  in  the  said  hamlet  P  The  decision 
of  the  quarter  sessions  was  affirmed  by  the  Diri- 
sional  Court,  but  their  decision  was  reversed  as 
above  mentioned. 

F,  Marshall,  Q.C.,  Maemorran,  Q.C.,  and  H".  Oawan 
Taylor  appeared  for  the  apx>ellants. 

A,  T.  Lawrence,  Q.C.  and  B.  Cunningham  Olen, 
for  the  respondente. 

At    the   conclusion   of    the   argumente   their 
Lordships  took  time  to  consider  their  judgment. 

The  LoBD  Chancbllob  (Halsbury).  —  My 
Lords :  By  sect.  35  of  25  &  26  Yict.  c.  61,  a  person 
liable  to  repair  a  highway  ratione  tenurae  was  en- 
abled by  a  process  described  in  the  section  in 
question  to  apply  for  an  order  relieving  him  from 
the  responsibility  of  repairing  in  future ;  and  the 
justices  were  authorised  in  this  form  of  procedure 
to  make  an  order  by  which  they  fixed  a  certain 
sum  to  be  paid  by  the  person  so  applying  in  full 
discharge  of  all  claims  thereafter  in  respect  of  the 
repair  and  maintenance  of  such  highway.  The 
language  of  the  stetute  seems  very  plain,  and  it 
is  not  denied  that  the  proper  procedure  was  fol- 
lowed ;  but  for  some  reason  which  does  not  very 
clearly  appear,  the  justices  fixed  a  merely  nominal 
sum,  and  for  a  cousiderable  time  the  order  thus 
made  has  been  pursued.  I  know  of  no  reason,  in 
the  absence  of  fraud,  why  the  bargain  thus  made 
under  stetutable  authoritjr  is  to  be  set  aside  simply 
because  the  magistrates  md  not  fix,  as  they  should 
have  done,  a  capital  sum  such  as  in  their  judgment 
would  have  been  adequate  payment  in  respect  of 
the  liability  of  which  they  were  relieving  the  pro- 
prietor of  the  land.  I  do  not  know  what  led  to 
Mag.  Ca8.— Vol.  XIX. 


this  strange  result.  It  may  have  been  an  honest 
blunder  as  to  what  was  the  meaning  of  the  Act 
of  Parliament ;  but  whatever  it  was  it  is  impos- 
sible now  to  treat  what  was  done  under  the  powers 
of  the  statute  as  if  it  was  of  no  avail.  I  therefore 
move  your  Lordships  that  this  appeal  be  dismissed 
with  coste. 

Lord  Macnaghtbn. — My  Lords:  I  am  of 
opinion  that  the  order  of  the  Court  of  Appeal 
must  be  affirmed.  The  question  seems  to  turn 
entirely  upon  sect.  33  of  the  Highways  Act  1835, 
sect.  35  of  the  Highways  Act  18d2,  and  the  order 
of  the  justices  of  the  11th  April  1881.  It  appears 
that  the  hamlet  of  Islebeck,  an  outlying  part  of 
the  parish  of  Bagby  in  the  Birdforth  Highway 
Distnct,  was  a  place  in  which  all  the  highways 
were  repairable  by  the  occupiers  b^  reason  of 
tenure  and  in  which,  therefore,  no  highway  rates 
were  leviable  in  consequence  of  the  exemption  con- 
tained in  sect.  33  of  the  Act  of  1835.  The  North- 
Eastern  Railway  Company  were  the  owners  and 
occupiers  of  land  in  the  hamlet  and  liable,  by 
reason  of  tenure,  to  repair  84  yards  of  the  parish 
highways.  In  1880  the  hamlet  of  Islebeck  was 
dmy  constituted  a  separate  highway  parish  and 
annexed  to  the  Birdforth  Highway  District.  In 
April  1881  an  order  was  made  oy  the  justices  that 
all  the  highways  within  the  said  hamlet  should 
become  and  for  ever  thereafter  be  the  parish  hii^h- 
ways  and  be  repaired  and  maintained  by  the 
Birdforth  Highway  Board.  At  the  same  time 
under  sect  35  of  the  Act  of  1862  the  jtlstices  fixed 
the  sum  to  be  paid  to  the  Highway  Board  of  the 
district  by  the  North-Eastern  Railway  Company 
and  the  other  occupiers  of  land  in  Islebeck  in  the 
like  position  in  full  discharge  of  aU  claims  there- 
after in  respect  of  the  repairs  and  maintenance  of  the 
said  highways.  By  an  order  of  the  Local  Govern- 
ment Board  the  hamlet  of  Islebeck  was  afterwards 
detached  from  the  township  of  Bagby  and  amal* 

gimated  with  the  township  of  Dalton  in  the 
irdforth  Highway  District.  The  rate  to  which 
objection  is  taken  in  this  action  was  levied  for 
purposes  that  included  the  expenses  incurred  or 
to  be  incurred  by  the  Rural  District  Council  of 
Thirsk  (the  successors  of  the  Birdforth  Highway 
Board)  in  respect  of  the  repair  and  maintenance 
of  the  highways  within  the  district  which  com- 
prehended the  hamlet  of  Islebeck.  The  amount 
Bxed  by  the  justices  as  the  composition  to  be 
paid  by  the  North-Eastern  Railway  Company 
was  the  capital  sum  of  two  pence.  It  does  not 
appear  how  that  particular  sum  was  anived  at 
though  it  is  suggested  that  the  justices  were 
under  the  impression  that  after  the  order  was 
made  the  railway  company  would  be  rateable  with 
other  occupiers  for  the  repair  and  maintenance  of 
all  the  highways  in  the  district — as  the  railway 
company  objected  to  the  order  altogether  the 
error,  if  there  was  an  error,  cannot,  at  any  rate, 
be  laid  to  their  door.  The  railwajr  company  duly 
paid  the  composition  with  which  they  were 
charged,  and  thereupon,  as  it  seems  to  me,  accord- 
ing to  the  express  language  of  sect.  35  of  the  Act 
of  1862,  whicn  follows  the  language  of  sect.  62  of 
the  Act  of  1835,  th^y  became  exempt  from  all 
future  claims  in  respect  of  the  repair  and  main- 
tenance of  the  highways  in  the  hamlet  oi  Islebeck. 
The  Divisional  Court,  whose  judgment  was 
reversed  on  appeal,  held,  that  the  sum  fixed  by 
the  justices  under  sect.  35  of  the  Act  of  1862  "  in 
f uU  discharge  "  of  all  claims  thereafter  in  reepect 
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of  the  repairs  and  maintenanoe  of  the  highways  I 
in  Islebeck  was  intended  to  be  nothing  more  than 
a  composition  for  the  extra  burden,  if  any,  of 
their  old  liability  by  reason  of  tenure  oyer  and 
above  the  burden  which  would  fall  upon  them  if 
and  when  the  highways  became  repairable  by  a 
general  rate,  to  which  it  was  assumed  that 
uiey,  in  common  with  all  other  occupiers,  would 
become  liable.  It  seems  to  me  that  it  is  impos- 
sible to  deduce  that  meaning  from  the  language 
of  the  Act.  The  only  app parent  difficulty  in  the 
case  comes  from  the  circumstance  that  the  jus- 
tices have  assesaed  the  composition  payable  by 
the  railway  company  at  a  sum  which  seems 
absurdly  inadequate;  but  the  mistake  of  the 
justices  cannot  affect  the  construction  of  the  Act 
or  the  immunity  from  future  liability  which  their 
order  duly  and  regularly  made  purports  to  confer. 

1  agree  that  the  appeal  must  be  dismissed  with 
costs. 

Lord  Dayey. — My  Lords :  I  am  really  unable  to 
follow  the  learned  counsel's  argument  that  the 
railway  company  are  liable  to  highway  rates  in 
this  case.  H!e  says  that  the  rate  is  imposed  on  all 
owners  of  property,  which  is  quite  true  if  they  are 
not  exempted  by  statute.  He  then  says  that  the 
exemption  lasts  only  so  long  as  the  liability  to 
repair  ratiane  tenurae  exists — and  something  to 
this  effect  was  held  in  the  case  of  Heath  y. 
Overseers  of  Weaverham  (70  L.  T.  Rep.  729 ;  (1894) 

2  Q.  B.  106).  Where  does  he  find  this  in  the  Act  P 
The  exemption  is  to  be  found  in  sect.  33  of  the 
Act  of  1835  which  enacts  "  that  when  property  or 
the  owner  or  occupier  in  respect  thereof  has  pre- 
yious  to  the  passing  of  this  Act  been  legally 
exempt  from  the  performance  of  statute  du^  or 
from  the  payment  of  any  composition  in  lieu 
thereof  or  of  highway  rate,  the  said  property  and 
the  owners  and  occupiers  thereof  shall  be  exempt 
from  the  payment  ox  the  rate  hereby  imposecL" 
That  section,  therefore,  exempts  persons  from 
highway  rates  who  were  preyiously  to  the  Act 
exempt.  I  obserye  in  passing  that  the  rate  for  the 
repairs  of  highways  is  none  the  less  a  highway 
rate  leyied  under  the  Act  (which  is  still  in  force) 
because  for  conyenience  it  is  now  leyied  as  one 
rate  with  the  poors  rate.  But  then  under  sect.  62 
of  the  Act  of  1835  and  sect.  35  of  the  Act  of  1862 
powers  are  giyen  to  the  justices  to  commute  the 
liability  to  repair  and  maintain  a  highway  ratione 
ienwrx  for  payment  either  of  an  annual  sum  or  of 
a  lump  sum  once  for  all,  t.e.,  the  person  liable 
pays  a  sum  certain  to  the  highway  authority  to  do 
the  work  instead  of  doing  it  himself.  Obyiously, 
therefore,  if  the  exemption  does  not  continue,  ne 
pays  twice  oyer— once  in  discharge  of  his  liability 
ratione  tenurss,  and  again  in  the  form  of  a  high- 
way rate.  To  get  out  of  this  difficulty,  counsel 
argued  that  the  payment  ought  to  be  fixed  so  as  to 
represent  the  difference  between  the  expense  en- 
tailed by  his  former  liability  aod  what  he  would 
pay  in  the  form  of  highway  rates.  But,  in  my 
opinion,  this  is  a  clear  contradiction  of  the  words 
and  scope  of  the  Acts.  I  concur  in  the  judgment 
proposed. 

LordBRAMPTON. — ^My  Lords :  Many  years  before 
the  General  Highway  Act  1835  (5  &  6  Will.  4, 
c.  50)  was  passed,  the  hamlet  of  Islebeck,  an  outly- 
ing part  01  the  township  of  Bagby  in  the  North 
Riding  of  Yorkshire,  was  a  place  in  which  all  the 
highways  were  repairable  by  the  owners  and  occu- 


piers of  lands  in  the  hamlet  ratione  tenurm,  who,  by 
reason  of  such  liability,  were  exempt  from  the 
performance  of  statute  duty  and  from  assessment 
to  any  highway  rate.  In  tne  year  1880  the  hamlet 
was  constituted  a  separate  highway  parish  annexed 
to  the  Birdforth  Highway  District.  In  March 
1891  application  was  made  by  the  highway  board 
of  that  district  under  sect.  35  of  the  Highway  Act 
1862  (25  &  26  Yict.  c.  61)  that  the  highways  in 
Islebeck  then  repairable  by  the  respondents  and 
three  other  occupiers  of  lands  in  the  hamlet  might 
be  made  parish  highways  to  be  thenceforth 
repaired  and  maintained  by  the  highway  board. 
The  respondents  opposed  the  applications,  but, 
after  hearing  then  and  the  other  occupiers — 
namely,  Gleasby,  who  was  also  waywarden  of  the 
hamlet,  Knowlson  and  Feather,  the  justices  on  the 
11th  April  made  the  order  asked  for — ^that  such 
highways  being  altogpether  of  the  length  of 
3164  yards,  should  become  and  for  eyer  thereafter 
be  parish  highways  and  be  repaired  and  main- 
tained by  the  Birdforth  Highway  Board.  They 
also  found  by  their  order  that  the  respondents 
were  thus  liable  to  repair  84  yards  of  the  said  high- 
ways, Gleasby  946  yards,  Ejiowlson  1240  yards, 
and  Feather  894  yards ;  and  being  required  by  the 
statute  to  fix  the  sum  to  be  paid  oy  such  occupier 
respectiyely  to  the  highway  board  they  fixed  the 
sum  of  2d.  as  the  amount  to  be  paid  by  the  respon- 
dents, Sd,  by  Gleasby,  4d.  by  Knowlson,  and  3d. 
by  Feather  "  in  full  discharge  of  all  claims  there- 
after in  respect  of  the  repair  and  maintenanoe  of 
the  said  highways  or  any  part  thereof."  Each 
of  these  sums  was  duly  paid.  On  the  face  of  this 
order  it  would  appear  to  be  most  unfayourable  to 
the  highway  board,  who  by  it  were  made  for  eyer 
responsible  for  the  repair  of  upwards  of  a  mile  and 
three-quarters  of  highways  for  mere  nominal  sums 
in  the  aggregate  amounting' to  Is,  only.  That 
there  was  no  appeal,  howeyer,  against  that  order, 
as  there  might  have  been,  will  not  be  a  matter 
of  surprise  to  those  who  a  little  carefully  consider 
the  probable  though  somewhat  diyerse  yiews  of 
those  interested  in  the  matter.  The  highway 
board  desired  to  obtain  the  entire  control  of  the 
highway  under  consideration,  and,  without  seeking 
le^  adyice,  assumed  that  on  the  extinction  of  the 
lifui>ility  of  the  occupiers  to  repair,  the  extinc- 
tion of  the  exemption  from  the  highway  rate 
would  follow  as  a  macter  of  course  by  which  they 
would  be  abundantly  indemnified.  They,  there- 
fore, were  content,  and  asked  for  no  other  security 
against  the  costs  of  the  repairs.  The  occupiers 
other  than  the  respondents,  one  of  them  being 
the  waywarden,  probably  knew  and  approyed 
of  the  action  of  the  board,  knowing  that 
a  highway  rate,  if  imposed,  as  they  took 
it  for  granted  it  would  be,  would  be  assessed 
without  regard  to  the  extent  of  the  liability  to 
repair  of  each  indiyidual  occupier,  bat  on  the 
rateable  yalue  of  their  holdings,  and  that  the 
railway  of  the  respondents  womd  be  assessed  at 
a  far  greater  amount  than  would  represent  the 
share  of  the  repairs  for  which  the  respondents 
were  responsible,  and  that  such  excess  would  be 
to  their  advantage  in  that  it  would  lessen  their 
own  assessments.  They,  therefore,  looked  cheer- 
fully on  the  order ;  while  the  respondents  probably 
more  accurately  advised  as  to  the  highway  rate 
when  they  saw  that  on  payment  of  the  '2d.  amrded 
by  the  order  they  were  to  be  relieyed  for  ever  of 
all  future  obligation  in  respect  of  their  84  yards. 
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were  not  indispoeed  to  let  tbe  matter  rest  as 
settled  bj  the  justices.  Anyhow  as  neitl^r  party 
appealed  each  became  finally  boand  by  it  and  its 
leeal  ^onsecjnences.  In  the  following  August, 
when  the  time  for  appealing  had  expired,  the 
respondents  were  speedily  enlightened  by  the 
hignway  board  as  to  its  views  and  intentions ;  for 
on  the  16th  of  that-  month  a  rate  "for  the  neces- 
sary repairs  of  the  highways  of  Islebeck  at  bid. 
in  the  pound  *'  was  made  and  signed  by  Oleasby, 
the  waywarden.  In  this  rate  the  total  rateable 
Yalne  of  all  the  assessable  property  in  the  hamlet 
was  stated  as  1521Z.  15«.  and  the  amount  to  be 
levied  as  342. 17«.  Sd.  Of  these  sums  10992. 10s. 
was  assigned  as  the  rateable,  value  of  the  railway 
oocapied  by  the  respondents,  and  25Z.  Sa.  lid.  as 
the  amount  payable  by  them,  leaving  4321.  50. 
only  as  the  rateable  value  of  the  united  holdings 
of  all  the  other  occupiers,  and  91.  ISs.  4d.  only  as 
the  amount  payable  by  them.  These  figures  are 
somewhat  startling  when  one  realises  what  they 
mean  as  contrasted  with  the  past  liabilities 
ratione  ienurae  of  the  parties  respectively.  The 
84  yards  of  highway  the  respondents  were  bound 
to  repair  represented  about  one-fortieth  part 
of  the  whole  length  of  the  highways  in  the 
hamlet,  the  other  occupiers  being  responsible 
for  3080  yards,  while  by  the  rate  as  made  three- 
fourths  ot  the  amount  to  be  levied  was  charged 
on  thA  respondents,  and  one-fourth  only  on  all 
the  other  three  occupiers — amounting  practically 
to  a  charge  against  the  respondents  of  Sa.  per 
yard  for  their  84  yards,  but  against  the  otoer 
occupiers  a  fraction  under  three  farthings  only. 
Affainst  this  rate  the  resDondents  lodged  an  appeal 
which  was  allowed  by  the  quarter  sessions, 
and  the  names  of  the  respondents  were  struck 
out  of  the  rate  uppn  the  ground  that  they  were 
then  exempt  from  any  liability  in  respect  of  the 
repair  of  the  said  highways.  Between  that  time 
and  the  year  1897  no  further  attempt  was  made 
to  assess  the  respondents  to  such  a  rate.  In  June 
1897,  however,  Islebeck  having  in  the  meantime 
been  separated  from  Bagby  and  amalgamated 
with  the  township  of  Dalton,  in  the  Thirsk  Poor 
Law  Union,  a  fresh  experiment  was  made  to 
impose  a  highway  rate  on  Islebeck,  but  this  time 
it  assumed  the  form  of  a  rate  at  lid.  in  the 
pound  for  the  relief  of  the  poor  of  the  parish  of 
Dalton  "  and  for  other  purposes  chargeable 
thereon,"  such  other  purposes  being  the  expenses 
incurred  by  the  Thirsk  Rural  District  CouncU,  in 
respect  of  the  highways  within  that  district.  In 
this  rate  the  respondents  were  assessed  upon  the 
same  rateable  value  as  in  the  rate  of  1881 — the 
sum  sought  to  be  recovered  from  them  being 
over  501.  Against  this  rate  the  respondents  duly 
appealed,  but,  on  the  hearing,  the  appeal  was 
dismissed  by  the  quarter  sessions  subject  to  the 
special  case  now  before  this  House,  which  was 
first  argued  before  a  Divisional  Court  of  the 
Queen's  Bench  who  affirmed  the  decision  of  tbe 
quarter  sessions.  The  Court  of  Appeal,  however, 
having  unanimously  reversed  that  judgment,  your 
Lordships  are  now  called  upon  finally  to  deter- 
mine the  matter,  two  substantial  questions  being 
stated  for  your  consideration,  first,  whether  the 
justices  who  heard  the  appeal  against  the  1897 
rate  were  bound  by  the  decision  of  the  justices 
who  heard  and  determined  the  appeal  against 
the  rate  made  in  1881  P  As  to  whicm  my  strong 
impi'ession  is  that  they  were  not  so  bouncl,  but,  in 


view  of  the  opinion  which  I  have  formed  as  to  the 
second  question,  I  do  not  feel  it  necessary  to  give 
a  more  definite  answer.  The  second  question, 
whether  the  respondents  are  exempt  from  the 
payment  of  so  much  of  the  rate  as  was  assessed 
m  respect  of  the  repair  and  maintenance  of  the 
highways  in  the  hamlet  of  Islebeck,  ought,  in  my 
opinion,  to  be  answered  in  the  affirmative.  That 
the  rate  so  far  as  it  was  made  to  provide  funds 
for  the  repairs  of  the  highways,  although  incorpo- 
rated in,  and  by  statutory  authority  collected 
with  the  rate  for  the  relief  of  the  poor  was  to 
all  intents  and  for  all  purposes  a  highway  rate 
within  the  meaning  of  sect  27  of  the  Act  of 
1835,  admits  of  no  reasonable  doubt.    The  incor- 

E oration  and  collection  together  of  the  poor  and 
ighway  rates  as  one  rate  was  allowed  as  a  mere 
matter  of  convenience,  and  cannot  in  the  least 
degree  affect  the  exemption  from  the  highway 
rate  which  had  existed  from  time  im memories,  and 
was  expressly  confirmed  and  made  the  subject 
of  express  enactments  by  sect.  33  of  the  Act  of 
1835.  Such  enactment  could  not  be  extinguished 
without  legislative  interference  which  is  nowhere 
to  be  found,  nor  could  it  reasonably  be  looked  for, 
considering  that  the  Legislature  by  sect.  35  of 
the  Act  1862  in  allowing  justices  to  order  the 
transfer  of  the  liabilitv  of  tne  occupiers  to  repair 
the  highways  to  the  highway  board  has  enabled 
them  at  the  same  time  to  fix  amounts,  and  order 
those  amounts  to  be  paid  by  the  occupiers  who 
are  relieved  of  their  obligations  to  the  highway 
board  by  way  of  commutation  or  indemnity  in 
rfspect  of  the  new  liability  cast  upon  it.  In 
the  whole  of  that  enactment  I  find  no  trace  of 
any  intention  to  impose  a  highway  rate  upon  such 
occupiers  in  addition  to  those  fixed  amounts. 
Certain  I  am  that  if  such  an  intention  existed 
some  apt  words  would  have  been  used  to  express  it. 
Th<j  62nd  section  of  tbe  Highway  Act  1835, 
though  superseded  and  amended  and  re-enacted 
by  the  35th  section  of  the  Act  of  1862,  throws 
valuable  light  upon  the  intentions  of  the  Legisla- 
ture in  directing  the  justices  to  fix  a  sum  to  be 
paid  by  each  occupier  about  to  be  relieved  of  his 
liability  to  repair.  It  expressly  empowered  the 
justices  alternately  to  order  either  an  annual  sum 
to  be  fixed  by  them  as  the  proportion  of  the 
expenses  of  repairing  such  highway  to  be  paid  by 
such  occupiers  to  the  surveyor  of  the  highways  ; 
or,  instead  of  fixing  such  proportion,  to  fix  a 
certain  sum  to  be  paid  in  full  discharge  of  all 
claims  thereafter  in  respect  of  the  repairs  of  such 
highways  giving  certain  directions  for  the  invest- 
ment of  such  latter  sum.  I  cannot  understand 
how  it  can  be  doubted  that  the  object  of  the  Legis- 
lature in  1835  was,  when  it  relieved  the  occupier  of 
his  liability  ratione  tenwraB  to  repair  and  lifted 
such  liability  on  to  the  highway  authority,  to  im- 
pose upon  such  occupier  the  obligation  to  pay  to 
that  authority  an  annual  sum  ;  or  one  amount  to 
be  fixed  by  the  justices,  the  interest  of  which  in- 
vested would  yield  an  annual  amount  sufficient  to 
cover  the  expenses  of  that  portion  of  the  highway 
for  the  repair  of  which  he  had  been  relieved  of 
his  liability ;  no  more,  no  less.  The  object  of  the 
Legislature  in  1862  was  to  provide  for  the  future 
repairs  by  one  fixed  sum  only.  A  competent 
bench  of  justices  would  find  no  difficulty  in  fixing 
either  of  these  sums,  if  the  highway  authority 
thought  fit  to  place  the  proper  materials  for  so 
doing  at  its  disposal.    An  analogous  proceeding  is 
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of  eyery  day  OGcurrenoe  in  other  compensation 
cases.  The  appellants  have  straggled  hard  to 
present  a  plausible  argument  in  support  of  the 
view  taken  Dy  them,  that  the  Legislature  intended 
to  impose  the  payment  of  a  fixed  sum  in  addition 
to  the  highway  rate,  and  they  certainly  have  pre- 
sented a  very  ingenious  one  which  seems  to  have 
captivated  the  Divisional  Court  and  led  it  a  little 
astray.  As  I  understand  their  suggestion  it 
amounts  to  this,  that  with  the  extinction  of  the  lia- 
bility to  repair,  the  Legislature  intended  to  extin- 
guish also  the  exemption  from  the  rate,  and  at  the 
same  time  to  impose  the  payment  of  a  fixed  sum 
to  the  highway  authority  to  indemnify  it  against 
any  loss  it  might  sustain  in  the  possible  event  of 
the  cost  of  repairing  and  maintaining  the  length 
of  highway  which  any  particular  occupier  had 
theretofore  repaired  amounting  to  a  larger  sum 
than  that  he  might  be  called  upon  to  pay  under  a 
highway  rate.  If  this  was  meant  (though  I  cannot 
think  it  possible)  I  can  only  say  the  Legislature 
was  very  unhappy  in  the  language  chosen  to 
express  that  intention.  In  my  opinion,  the 
language  of  sect.  35  of  the  Act  of  1862  under  the 
authority  of  which  the  order  in  question  was  made 
at  the  instance  of  the  highway  board  (under  the 
Highway  Act  1864)  cai'efuUy  read  is  clear  and 
unambiguous  and  expresses  the  true  intention  of 
the  enactment  which  enjoins  upon  the  justices 
that  they  "  shall  in  such  order  nx  a  certain  sum 
to  be  paid  by  such  person  or  corporation  to  the 
highway  board  of  the  district  in  full  discharge  of 
all  claims  hereafter  in  respect  of  the  repairs  and 
maintenance  of  such  highway."  This  must  cover 
the  cost  of  all  repairs  which  from  and  after  the 
making  of  the  order  were  imposed  on  the  high- 
way board.  To  fix  upon  any  occupier  a  rate  in 
addition  to  such  fixed  sum  would  be  to  impose 
on  him  a  double  burden  which  clearly  was  never 
in  contemplation.  I  do  not  forget  that  the  sums 
fixed  by  tne  magistrates  in  the  order  are  ridi- 
culous if  they  were  intended  to  represent  the  costs 
of  future  repairs;  but  that  is  not  the  fault  of 
the  justices,  who  doubtless  would  have  fixed 
substantial  sums  if  they  on  sufficient  materials 
had  been  asked  to  do  so.  I  cannot  help  feeling 
that  the  highway  board  in  obtaining  that  order 
a  little  overreached  itself.  In  its  eagerness  to  fix 
the  highway  rate  upon  the  respondents,  a  burden 
unduly  onerous,  from  which  they  were  exempt 
by  law,  the  board  threw  away  a  substantial 
claim  to  a  fixed  sum  which  they  were 
entitled  to  make  before  the  justices  and 
advisedly  asked  for  and  accented  a  mere  nominal 
amount.  Whose  fault  was  that  P  It  is  too  late 
now,  after  a  lapse  of  twenty  years,  to  amend  those 
proceedings  whether  they  were  conceived  in  igno- 
rance or  by  design.  It  is  satisfactory,  however, 
to  know  that  the  public  will  not  suffer,  for  the 
ways  must  still  be  repaired  by  the  highway  board; 
and  it  may  also  be  satisfactory  to  the  board 
to  know  that  they  may  still  fall  back  for  reim- 
bursement upon  the  district  fund  to  which,  how- 
ever, they  cannot  ask  the  respondents  to  contribute 
as  they  have  sought  to  do.  I  do  not  feel  it  necessary 
to  cite  at  length  the  authority  of  Beg,  v.  Heath 
(13  L.  T.  Rep.  669 ;  L.  Rep.  1  Q.  B.  218),  in  which 
the  judgment  delivered  by  Lush,  J.  is  stiron^ly  in 
support  of  the  view  which  I  have  taken,  ifor  do 
I  think  that  Heath  v.  Overseer 8  of  WeaverJiam 
(tibi  sup.)  assists  much  in  enabling  your  Lordships 
to  determine  the  present  case;  for,  in  this  case 


the  same  section  of  the  Act  which  sanctions  the 
transfer  of  the  liability  to  repair  to  the  highway 
board  provides  for  the  cost  of  future  maintenance. 
In  my  opinion  the  judgment  of  the  Court  of 
Appeal  ought  to  be  affirmed  and  this  appeal  dis- 
missed with  costs. 

Lord  RoBBBTSON. — ^My  Lords :  My  opinion  may 
be  stated  in  a  very  few  sentences.  In  the  begin- 
ning the  only  legal  liabiUty  of  the  respondents  in 
relation  to  this  mghway  wajs  their  liability  roHone 
tenwras  to  repair  certain  84  yards  and,  as  the 
special  case  expressly  states,  no  highway  rates 
were  leviable  by  reason  of  the  exemption  contained 
in  sect.  33  of  the  Highway  Act  1835.  Now,  in 
1881,  the  respondents'  liability  rations  tenurx  was 
commuted  into  a  money  payment  under  the  fifth 
section  of  the  Highways  Act  1862.  Whether  the 
amount  fixed  was  much  or  little  seems  to  me 
wholly  irrelevant  to  the  present  question  although 
I  agree  with  Romer,  J.  as  to  the  proper  principle 
upon  which  the  sum  should  be  calcuLftted  in  such 
a  proceeding.  But  the  point  here  is  that  the  sum 
being  fixed,  it  is  paid  "in  full  discharge  of  all 
claims  thereafter  in  respect  of  the  repair  and 
maintenance  of  the  highway."  Those  words  are 
absolute,  and  they  exactly  square  with  the  ante- 
cedent legislation;  just  as  the  occupier  bound 
ratione  tenurx  was  free  from  the  highway  rates, 
so  the  same  occupier  once  this  liability  is  turned 
into  a  money  payment  continues  free  from  all 
other  forms  of  contribution  to  the  highways  in- 
cluding rates. 

Order    appealed  from    affirmed  a/nd    appeal 
dismissed  with  costs. 

Solicitors  for  the  appellante,  Rabbins,  Billing, 
and  Co.,  for  Swa^brech  and  Bhodes,  Thirsk. 

Solicitor  for  the  respondente,  A.  Kaye  Butter- 
worth,  York. 


(Sttprem  Cmirt  d  "^utmivxt 


HIGH    COURT    OF    JUSTICE. 


CHANCERY  DIVISION. 

March  29,  AprU  3  and  7, 1900. 

(Before  Bybnb,  J.) 

Eastwood    Bbothbbb   Limited    v,    Hoklbt 
Urban  Distbict  Council,  (a) 

Local  Oovemment — Sewers — Bight  to  discharge 
liquids  from  manufactories — Public  Health  Act 

1875  (38  «fc  39  Vict.  c.  55),  ss.  17,  21— Pvhlic 
Health  Acts  Amendment  Act  1890  (53  &  54  Viet. 
c.  59),  8,  17 — Bivers  Pollution  Prevention  Act 

1876  (39  &  40  Vict,  c,  75),  ss,  4.  7, 16— West 
Biding  of  Yorkshire  Bivers  Act  1894  (57  A  58 
Vict.  c.  clxvi),  ss.  9,  10. 

The  plaintiffs,  E.  Brothers  Limited,  woollen  and 
worsted  manufacturers  oU  H.,  had  acquired  a 
right,  through  their  predecessors  in  tiUe,  to 
cause  a  drain  which  received  the  liquids  pro- 
ceedingfrom  their  mills  and  the  manufacturing 
processes  carried  on  there  to  empty  into  the  sewer 
of  the  local  authority,  now  vested  in  the  defen- 
dants, the  H,  Urban  District  Council,  under 
sect.  21  of  the  Public  HeaUh  Act  1875. 

(a)  Beportied  by  H.  Bf.  Chabtb&b  Maophibsom,  Esq., 
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The  H.  Urban  Dtttriet  Council  now  threatened  to 
cut  off  the  connection  between  the  aewer  and  thi 
plaintiffs'  drain,  and  the  plaintiffs  moved  for  a% 
injunction  to  restrain  thernfrom  doing  so, 

HeULy  that  the  connection  having  been  duly  and 
lawfully  made,  the  defendants  had  no  power 
under  sect.  7  of  the  Rivers  Pollutions  Prevention 
Act  1876,  to  stop  up  the  oommimication  in  ques- 
tion, even  if  it  had  been  proved  beyond  question 
(as  it  haai  not  in  fact  been  proved)  that  the 
liquid  discharged  from  the  drain  into  the 
sower  would  prejudicially  affect  the  disposal  by 
application  to  land  or  otherwise  of  the  sewaae 
matter  conveyed  along  (hs  sewer,  and  that  the 
plaintiffs  were  entitled  to  the  injunction  they 
claimed. 

Action. 

Eastwood  Brothers  Limited  carried  on  the 
bosiness  of  woollen  and  worsted  manufactorers 
near  Hnddersfield,  where  they  were  the  owners 
in  fee  of  certain  mills,  known  as  Thirston 
Mills. 

They  acqaired  the  property  in  1890  as  suc- 
cessors to  Eastwood  Brothers,  who  had  them- 
selves succeeded  the  firm  of  Deamley,  Drury,  and 
Co. 

A  drain  constructed  in  1853  originally  carried 
the  trade  effluent  from  the  mills  into  a  ditch  or 
channel  known  as  Thirston  Dyke,  from  which  it 
eventually  passed  into  the  River  Holme. 

In  1885  when  the  then  local  authority,  the 
Honley  Local  Board,  carried  out  a  drainage 
system,  the  workmen,  without  any  special  direc- 
tions, without  communicating  with  the  owners  of 
the  Thirston  Mills,  took  up  the  drain  from  the 
mills  at  a  part  where  it  met  a  new  sewer  con- 
structed by  the  board,  since  which  time  the  trade 
effiuent  from  the  miils  had  ceased  to  pass  into 
the  Thirston  Dyke,  but  had  passed  through  the 
sewer  into  the  Kiver  Holme. 

Under  the  Local  Government  Act  1897  the 
Honley  Local  Board  became  the  Honley  Urban 
District  Council,  in  which  this  sewer  remained 
vested,  and  they  had  recently  informed  Eastwood 
Brothers  Limited  of  their  intention  to  out  ofE  the 
connection  between  the  drain  from  Thirston  Mills 
and  the  sewer,  having  been  advised  that  the  trade 
effluent  discharged  into  the  sewer  was  prejudi- 
cially affecting  the  disposal  of  the  sewage  matter, 
and  exposing  them  to  penalties  under  the  Rivers 
Pollution  Act  1876. 

This  action,  without  pleadings  and  upon 
affidavit  evidence,  was  accordingly  brought  by 
Eastwood  Brothers  Limited  claiming  an  injunc- 
tion to  restrain  the  board  from  disconnecting  the 
drain  in  accordance  with  their  threat. 

By  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  it  was  provided,  inter  alia : 

Sect.  17.  Nothing  in  this  Aot  shall  authorise  any  looal 
anthority  to  make  or  use  any  aewer,  drain,  or  outfall  for 
the  purpose  of  conveying  sewage  or  fflthy  water  into  any 
natiual  stream  or  wateroourae  or  into  any  oanal,  pond, 
or  lake  until  such  sewage  or  filthy  water  is  freed  from 
all  exorementitionfl  or  other  foul  or  noxious  matter  suoh 
as  would  affect  or  deteriorate  the  purity  and  quality  of 
the  water  in  such  stream  or  watercourse  or  in  suoh 
canal,  pond,  or  lake. 

Sect.  21.  The  owner  or  occupier  of  any  premises 
within  the  district  of  a  local  authority  shall  be  entitled 
to  cause  his  drains  to  empty  into  the  sewers  of  that 
authority  on  condition  of  his  giving  suoh  ^  notice  as  may 
be  required  by  that  authority  of  Us  intention  so  to  do 


and  of  complying  with  the  regulations  of  that  autboEity 
in  respect  of  the  mode  in  vrhioh  the  communioatioai 
between  such  drains  and  sewers  are  to  be  made  and 
subject  to  the  control  of  any  person  who  may  be 
appointed  by  that  authority  to  superintend  the  ma-Ving 
of  Buch  communications.     .     .     ." 

By  the  Public  Health  Acts  Amendment  Act 
1890  (53  &  54  Vict.  c.  59j  it  is  provided  by 
sect.  17  that 

(1)  Every  peraon  who  turns  or  permits  to  enter  into 
any  sewer  of  a  local  authority  or  any  drain  com- 
municating therewith  (a)  any  chemical  refuse  or  (b)  any 
waste  steam,  condensing  water,  heated  water,  or  other 
liquid  (such  water  or  other  liquid  being  of  a  higher 
temperature  than  one  hundred  and  ten  degrees  of 
Fahrenheit)  which,  either  alone  or  in  combination  with  the 
sewage,  causes  a  nuisance  or  is  dangerous  or  injurious 
to  health,  shall  be  liable  to  a  penalty  not  exceeding  ten 
pounds  and  to  a  daily  penalty  not  exceeding  five 
pounds. 

By  the  Rivers  Pollution  Prevention  Act  1876 
(39  &  40  Vict.  c.  75),  s.  4,  it  is  provided  that 

Every  person  who  causes  to  fall  or  flow  or  knowingly 
permits  to  fall  or  flow  or  to  be  carried  into  any  stream 
any  poisonous,  noxious,  or  polluting  liquid  proceeding 
from  any  factory  or  manufacturing  process  shidl  (subject 
as  in  this  Act  mentioned)  be  deemed  to  have  committed 
an  offence  against  this  Act.  Where  any  such  poisonous, 
noxious,  or  polluting  liquid  as  aforesaid  falls  or  flows  or 
is  carried  into  any  stream  along  a  channel  used,  con-^ 
structed,  or  in  process  of  construction  at  the  date  of  the- 
passing  of  this  Act,  or  any  new  channel  constructed  in^ 
substitution  thereof  and  having  its  outfall  at  the  same 
spot  for  the  purpose  of  conveying  such  liquid,  the 
person  causing  or  knowingly  permitting  the  poisonous, 
noxious,  or  polluting  liquid  so  to  fall  or  flow  or  to  be 
carried  shall  not  be  deemed  to  hare  committed  an 
offence  against  this  Act  if  he  shows  to  the  satisfaction 
of  the  court  haying  cognisance  of  the  case  that  he  is 
using  the  best  practicable  and  reasonably  available 
means  to  render  harmless  the  poisonous,  noxious,  or 
polluting  liquid  so  falling  or  flowing  or  carried  into  the 
stream. 

By  sect.  7 : 

Every  sanitary  or  other  local  authority  having  sewers 
under  their  control  shall  give  facilities  for  enabling 
manufacturers  within  their  district  to  carry  the  liquids 
proceeding  from  their  factories  or  manufacturing  pro- 
cesses into  suoh  sewers:  Provided  that  this  section 
shall  not  extend  to  compel  any  sanitary  or  other  local 
authority  to  admit  into  their  sewers  any  liquid  which 
would  prejudicially  affect  such  sewers  or  tiie  disposal  by 
sale,  application  to  land,  or  otherwise  of  the  sewage 
matter  conveyed  along  such  sewers  or  which  would  from 
its  temperature  or  otherwise  be  injurious  in  a  sanitary 
point  of  view :  Provided  also,  that  no  sanitary  autho- 
rity shall  be  required  to  give  such  facilities  as  aforesaid 
where  the  sewers  of  such  authority  are  only  sufllcient 
for  the  requirements  of  their  district,  nor  where  sny 
such  facilities  would  interfere  with  any  order  of  any 
court  of  competent  jurisdiction  respecting  the  sewage  dt 
such  authority. 

By  sect.  16 : 

The  powers  given  by  this  Act  shall  not  be  deemed  to 
prejudice  or  affect  any  other  rights  or  powers  now 
existing  or  vested  in  any  person  or  persons  by  Aot  of 
Parliament,  law,  or  custom,  and  such  other  rights  or 
powers  may  be  exercised  in  the  same  manner  as  if  this 
Act  had  not  been  passed ;  and  nothing  in  this  Act  shall 
legalise  any  act  or  de&ult  which  would,  but  for  this  Act, 
be  deemed  to  be  a  nuisance  or  otherwise  contrary  to  law : 
Provided,  nevertheless,  that  in  any  proceedings  for 
enforcing  against  any  person  such  rights  or  powers  the 
court  before  which  such  proceedings  are  pending  shall 
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"bike  into  oonsidemtion  any  oertifioate  granted  to  snoh 
•I)erson  under  this  Aot 

Sects.  9  and  10  of  the  West  Biding  of  York- 
shire Rivers  Act  1894  (57  &  58  Yict.  c.  clzvi.) 
were  identical  with  sects.  4  and  7  of  the  Rivers 
Pollution  Prevention  Act  1876,  above  set  out. 

Levett,  Q.G.  and  Waggett  for  the  plaintiffs. — 
The  plaintiffs  have  acquired  a  prescriptive  right 
to  discharge  their  trade  effluent  into  the  river 
before  1885,  and  the  change  then  made  bj  the 
local  authority  cannot  affect  this,  as  it  must  be 
presumed  to  have  been  properly  made : 

Bethnal  Qreen  Vestry   v.  London    School   Board, 
(1898)  1  A.  C.  190. 

The  right  of  the  plaintiffs  to  discharge  their  trade 
effluent  is  absolute : 

Ainley  v.  Kirlcheaton  Local  Bo<urdf  60  L.  J.  734  Ch. ; 
Peebles  and  others  v.  Oswaldttoistle  Urban  Dutrict 
Counca,  75  L.  T.  Bep.  689 ;  (1897)  1  Q.  B.  384. 

The  sanitary  authority  cannot  now  cut  off  the 
connection  which  they  have  authorised  or  per- 
mitted: 

Attorney 'General  v.  Guardians  of  Poor  of  Union  of 
Dorking,  46  L.  T.  Bep.  573  ;  20  Ch.  Div.  595. 

Asquith,  Q.G.  and  Clayton  for  the  defendants^ 
^The  connection  with  Uie  drain  since  1885  has 
only  been  maintained  under  a  revocable  licence, 
which  the  defendants  are  not  estopped  from 
revoking  when  the  continuance  of  it  is  incon- 
sistent with  the  maintenance  of  an  effective 
system  of  sanitary  drainage,  which  they  are 
biound  by  statute  to  supply.  Sect.  21  of  the  Public 
Health  Act  does  not  apply  to  trade  effluents,  and 
"the  decision  of  Charles,  J.  in  Peebles  v.  Ogwald' 
tioistle  Urban  District  Council  (75  L.  T.  Rep.  689 ; 
<1897)  1  Q.  B.  384)  on  this  point  is  not  correct. 

Levett,  Q.O.  replied.  ^^^  ^^^  ^^^^ 

April  7. — ^Byrnb,  J.  —  The  plaintiffs'  pre- 
decessors in  title  had  a  rieht  to  cause  their  drain 
to  empty  into  the  sewer  of  the  local  authority  now 
vested  in  the  defendant  district  council  (see 
Ainley  v.  Kirhheaton  Local  Board  {iM  sup.)  and 
Broum  and  another  v.  Mayor,  Aldermen,  and 
Burgesses  of  Dunstable  (80  L.  T.  Rep.  650 ;  (1899) 
2  Oh.  378),  and  the  plaintiffs  have  a  right  to  con- 
tinue so  to  cause  their  drain  to  empty  into  the 
same  sewer  under  sect.  21  of  the  Public  Health 
Act  1875.  Having  regard  to  the  circumstances 
under  which  the  connection  of  the  plaintiffs'  drain 
with  the  defendants'  sewer  was  onginaUy  made, 
and  to  the  length  of  time  during  which  the  state 
of  things  so  initiated  has  continued,  I  am  of 
opinion  that  I  ought  to  hold,  as  I  do,  that  the  con- 
nection was  duly  and  lawfully  made.  The  plain- 
tiffs' predecessors  were  and  they  now  are  entitled 
to  empty  through  their  drain  into  the  sewer  in 
question,  not  merely  sewage  matter,  but  manu- 
facturing effluents — (see  Peebles  v.  OswaMtwistle 
Urban  Distriet  Council  {ubi  sup,),  which  was 
reversed,  but  not  on  any  point  material  to  the 
present  case :  (see  76  L.  T.  Rep.  315 ;  (1897) 
1  Q.  B.  625).  Under  these  circumstances  the 
plaintiffs  are,  in  my  judgment,  entitled  to  an 
injunction  to  restrain  tiie  defendants  from  cutting 
off,  as  they  threaten  to  do,  the  communication 
between  the  plaintiffs'  drain  and  the  defendants' 
eewer :  (see,  amongst  other  cases,  .^^ome^-(?eiieraZ 
V.  The  Vestry  of  the  Parish  of  8t  James  and  8t, 
John,  ClerhentceU,  65  L.  T.  Rep.  312 ;  (1891)  3  Ch. 


527,  and  the  oases  there  cited).  Having  regard 
to  the  provisions  of  sect.  16  of  the  Rivers  Pollu- 
tion Prevention  Act  1876,  I  do  not  think  that 
sect  7  of  that  Act  gives  power  to  the  defendants 
to  stop  up  the  communication  in  question ;  even 
if  it  had  been  proved  beyond  question  (as  it  has 
not  in  fact  been  proved)  that  the  liquid  dis- 
charged from  the  drain  into  the  sewer  would 
prejudicially  affect  the  disposal  by  sale,  applica- 
tion to  land,  or  otherwise  of  the  sewage  matter 
conveyed  along  the  sewer.  The  defendants  may 
or  may  not  be  entitled  to  some  other  i^mc^y 
against  the  plaintiffs  in  respect  of  the  effluent 
discharged  into  the  sewer.  I  express  no  opinion 
upon  the  point,  which  does  not  arise  in  this 
action,  but  1  am  of  opinion  that  the  plainti&  are 
entitled  to  an  injunction  to  restrain  interruption 
of  the  commumcation  of  the  drain  with  the 
sewer. 

Solicitors:  Van  Sandau  and  Co.,  agents  for 
Mills  and  Co,,  Huddersfield;  Jagues  and  Co., 
agents  for  Armitage,  8yhes,  and  Hinehdiffe, 
Huddersfield. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  May  16, 1900. 

(Before  Ridley  and  Bioham,  JJ.) 

Thomas  (app.)  v.  Van  Os  (resp.).  (a) 

Metropolis  —  Pt^blie  health  —  Unsound  food  — 
Seivwre  of  by  officer  of  health — Condemnation — 
Functions  of  magistrate— Jurisdiction  of  magis- 
trate to  coneider  whether  article  was  inlerided 
for  food  of  m^n — Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76),  «.  47.  sub-s.  I,  2. 

When  under  sect.  47  of  the  Public  Health 
(London)  Act  1891  a  medical  ojficer  of  health 
has  examined  any  article  intended  for  the  food 
of  man  and  sold  or  exposed  or  deposited  in  any 
place  for  sate,  and  is  salisfisd  mat  tJie  article 
is  unsound,  unwholesome,  or  unfit  for  the  food  qf 
man,  and  brings  the  sams  before-  a  justice  to  be 
dealt  with,  the  justice  has  no  jurisdiction  under 
sub'Sect.  2  of  that  section,  to  consider  the  ques' 
tion  whether  the  article  was  intended  for  the  food 
of  man,  or  was  sold,  or  exposed  or  diepasited  for 
sale,  but  upon  being  satisfied  on  the  evidence  iJtal 
the  article  is  unsound,  unwholesome,  or  unfit  for 
the  food  of  m,a/n,  he  is  bownd  to  condemn  the 
same  and  make  an  order  for  its  destruction,  his 
duty  in  that  respect  being  then  merely  minis^ 
terial. 

Case  stated  by  the  metropolitan  police  magistrate 
sitting  at  the  Thames  police-court. 

On  the  17th  July  1899  the  appellant,  a  medical 
offlcer  of  health  for  the  district  of  Limehouse, 
applied  to  the  magistrate  for  an  order  condemn- 
ing certain  strawberries  as  unsound  under 
sect.  47  of  the  Public  Health  (London)  Act  1891; 

The  magistrate  refused  to  finally  hear  and 
determine  the  application  subject  to  this  case. 

In  the  information  sworn  before  the  magistrate 
the  appellant  stated  that  he  saw  a  van  containing 
117  tubs  of  strawberries  in  Devonport-stieet, 
Ratcliffe,  that  he  examined  them,  and  that  in  his 
opinion  they  were  unsound  and  unwholesome  and 
unfit  for  the  food  of  man,  that  he  caused  them  to 
be  brought  to  the  court  and  asked  for  an  order  of 
condemnation  in  respect  of  them. 

(a)  Beported  by  W.  W.  Orb«  Esq.,  B«rrlster-»t-LAir. 
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Yan  Ob  (the  respondent)  stated  that  he  was  a 
general  merchant   and  hskd   a  contract  with  a 

Serson  in  Holland  to  send  him  strawberries  daily 
nring  the  season  in  quantities  aooordini;  to 
instructions;  that  he  received  three  tons  from 
Rotterdam  and  gave  instmctdons  to  a  carman  to 
collect  them  about  four  or  five  o'clock  on  the 
momiog  in  question  at  Bishojxsffate-street  station 
and  take  them  to  John  Moirs  Limited,  of  Brook- 
street,  Batcliffe,  to  sell  them ;  that  he  had  seen 
the  van  containing  the  tubs  of  strawberries  in  the 
station  yard  Hud  had  examined  some  of  them ; 
that  they  were  unsound  and  unfit  for  the 
food  of  man,  and  he  consented  to  their  being 
destroyed. 

The  carman  stated  that  he  went  to  Bishopsgate- 
street  Station  and  collected  the  strawberries  and 
took  them  to  John  Moir's  Limited,  where  they 
were  seen  by  the  manager  who  refused  to  take 
them,  and  that  they  were  afterwards  seized  and 
brought  to  the  station  yard. 

Upon  reading  this  information,  the  magistrate 
considered  that  not  only  was  there  no  evidence 
that  the  fruit  was  intended  for  the  food  of  man 
and  sold  or  exposed  for  sale  or  deposited  in  any 
place  for  the  purpose  of  sale  at  the  time  of  the 
seizure,  but  that  there  was  actual  proof  that  it 
was  not  intended  for  the  food  of  man  or  exposed 
for  sale  or  deposited  for  the  purpose  of  sale ;  that 
the  information  showed  that  the  original  inten- 
tion of  Yan  Os  that  the  fruit  should  be  used  for 
the  food  of  man  was  exhausted  upon  its  rejection 
by  Messrs.  Moirs,  and  he  considered  that  he  was 
entitled  to  infer  from  the  information  that 
Yan  Os  was  not  awajre  of  the  rejection  until 
after  its  seizure,  and  that  there  was  therefore 
no  opportunity  between  the  rejection  and  the 
seizure  for  any  fresh  intention  to  attach  to  the 
fruit  on  the  part  of  any  person  having  property 
therein. 

The  magistrate  was  of  opinion :  (1)  That  there 
was  no  evidence  that  at  the  time  of  the  seizure 
the  fruit  was  intended  for  the  food  of  man  or 
exposed  for  sale  or  deposited  in  any  place  for  the 
purpose  of  sale;  and  finding  as  facts  (2)  that 
there  was  no  intention  at  the  time  of  the  seizure 
to  use  the  fruit  for  the  food  of  man,  and  that  it 
was  not  then  exposed  for  sale  or  deposited  for  the 
purpose  of  sale,  ne  ruled  that  (3)  he  had  no  juris- 
diction to  make  any  order,  and,  further,  that  even 
if  he  had  jurisdiction,  he  had  a  discretion  as  to 
whether  he  should  further  hear  and  determine  the 
matter  of  the  application,  that  is,  to  decide 
whether  the  fruit  was  unsound,  and  in  the  exer- 
cise of  that  discretion  he  ruled  that  (4)  it  was 
right  to  refuse  to  further  hear  and  determine  the 
matter  of  the  application.  With  regard  to  the 
last  finding  he  thought  the  owner,  Van  Os,  having 
consented,  there  was  no  obstacle  to  the  immediate 
destruction  of  the  fruit. 

The  questions  for  the  opinion  of  the  court  were : 
1.  Whether  the  magistrate  was  right  in  finding 
that  there  was  no  evidence  that  the  fruit  at  the 
time  of  i^e  seizure  was  intended  for  the  food  of 
man  or  was  exposed  for  sale  or  was  deposited  in 
any  place  for  tne  purpose  of  sale  or  of  preparation 
for  sale.  (2)  Whether  he  was  justified  in  finding 
upon  the  evidence  that  the  fruit  at  the  time  (S 
seizure  was  not  intended  for  the  food  of  man  and 
was  not  deposited  in  any  place  for  thepurpose  of 
sale  or  of  preparation  for  sale.  (3)  Whether,  if 
there  was  no  evidence  that  the  fruit  at  the  time  of 


the  seizure  was  intended  for  the  food  of  man  or* 
was  deposited  in  any  place  for  the  purpose  of  sale 
or  of  preparation  for  sale,  he  had  jurisdiction  to 
make  an  order.  (4)  Whether,  upon  his  finding  as 
a  fact  that  the  fi*uit  at  the  time  of  the  seizure  was 
not  intended  for  the  food  of  man  and  was  not 
deposited  in  any  place  for  the  purpose  of  sale,  &c., 
he  had  juriscUotion  to  make  an  order.  (5) 
Whether,  if  he  had  jurisdiction  to  further  hear 
and  determine  for  the  purpose  of  deoiding^ 
whether  the  fruit  was  unsound,  he  had  discretion 
under  the  circumstances  to  refuse  to  so  further 
hear  and  determine.  (6)  Whether,  if  he  had  such 
discretion,  he  had  legally  exercised  it  under  the^ 
circumstances. 

The  Public  Health  (London)  Act  1891  (54  &  55 
Yict.  c.  76),  provides : 

Seot.  47. — (1)  Any  medioal  offioer  of  health  or  sani- 
tary inspeotor  may  at  all  reasonable  times  enter  any 
premises  and  inspeot  and  examine  ...(&)  any 
artiole,  whether  solid  or  liqaid,  intended  for  the  food  of 
man,  and  sold  or  exposed  for  sale  or  deposited  in  any 
plaoe  for  the  purpose  of  sale  or  of  preparation  for  sale, 
the  proof  that  the  same  was  not  exposed  or  deposited- 
for  any  suoh  purpose  or  was  not  intended  for  the 
food  of  man,  resting  with  the  person  oharged ;  and  if 
any  snoh  .  .  .  artiole  appears  to  snoh  medioal 
offioer  or  inspector  to  be  diseased  or  nnsonnd,  or  un- 
wholesome, or  unfit  for  the  food  of  man,  he  may  seize 
and  oarry  away  the  same  .  .  in  order  to  have  the 
same  dealt  with  by  a  jostioe.  (2)  If  it  appears  to  a 
jastioe  that  any  animal  or  artiole  whioh  has  been  seized 
or  is  liable  to  be  seized  nnder  this  section  is  diseased,  or 
nnsonnd,  or  unwholesome,  or  unfit  for  the  food  of  man,  he- 
shall  condemn  the  same,  and  order  it  to  be  destroyed  or 
so  disposed  of  as  to  prevent  it  from  being  exposed  for 
sale  or  used  for  the  food  of  man ;  and  the  person  to 
whom  the  same  belongs  or  did  belong  at  the  time  of 
the  sale  or  exposure  for  sale,  or  deposit  for  the  purpose 
of  sale  or  of  preparation  for  sale,  or  in  whose  possession 
or  on  whose  premises  the  same  was  found,  shall  be 
liable  on  summary  conviction  to  a  fine  not  exceeding 
fifty  pounds  for  every  animal,  or  article,  or  if  the  article 
consists  of  fruit,  vegetables,  oom,  bread,  or  flour,  for 
every  parcel  thereof  so  condemned,  or,  at  the  discretion 
of  the  court,  without  the  infliction  of  a  flne,  to  imprison- 
ment for  a  term  not  exceeding  six  months,  with  or- 
withont  hard  labour. 

B.  D,  Muir  for  the  appellant. — The  magistrate 
was  wrong  in  his  construction  of  sect.  47  of  the 
Act.  He  held  that  there  was  no  evidence  that 
at  the  time  of  the  seizure  the  fruit  was  intended 
for  the  food  of  man  or  exposed  for  sale  or 
deposited  for  sale,  and  that  as  a  fact  there  was 
no  intention  to  use  the  fruit  for  the  food  of  man, 
and  it  was  not  then  exposed  or  deposited  for  sale, 
and  that  therefore  he  had  no  jurisdiction  to  make 
the  order.  The  magistrate  did  not  sufficiently 
bear  in  mind  the  distinction  between  the  duties 
of  the  medical  officer  of  health  aud  the  duties  of 
the  justice.  Sub- sect.  1  of  the  section  deals  with 
the  duties  of  the  medical  offioer  of  health ;  sub- 
sect.  2  deals  with  the  duties  of  the  justice  when 
the  matter  is  brought  before  him,  and  the 
subsequent  parts  of  the  section  deal  with  the 
offender  and  the  punishment  of  the  offender. 
Under  the  1st  sub-section  it  is  the  medical  offioer 
of  health,  and  not  the  justice,  who  is  to  deter- 
mine whether  the  article  is  intended  for  the  food 
of  man  and  is  exposed  for  sale  or  deposited  for 
sale.  The  sub-section  is  perfectly  clear  upon 
that  point,  and,  when  the  officer  of  health  has 
eatiBued  himself  upon  that,  then  under  the  latter 
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pait  of  tbe  snb-Bection,  if  it  appears  to  the  officer 
that  the  article  is  tmBound,  or  ncfit  for  the  food 
of  man,  he  is  to  seize  it  and  carry  it  away  in 
order  to  have  it  dealt  with  by  a  justice.  Up  to 
this  point  the  justice  has  no  dnty  at  all  in  tbe 
matter.  The  function  of  the  justice  begins  with 
«ub-sect.  2,  namely  *.  "  If  it  appears  to  the  justice 
that  any  article  which  has  been  seized  under  this 
section  is  diseased,  or  unsound,  or  unwholesome,  or 
unfit  for  the  food  of  man,  he  shall  condemn  the 
same,  and  order  it  to  be  destroyed/'  Under  this 
sub-section  the  justice  may  consider  the  question 
whether  the  article  is  in  fact  unsound  or  unfit  for 
the  food  of  man ;  he  has  jurisdiction  to  do  that. 
But  if  he  finds  that  in  fact  the  article  was  unsound 
or  unfit  for  the  food  of  man,  then  his  jurisdiction 
ends  and  he  is  bound  to  make  the  order  for  its 
destruction.  This  is  clearly  shown  by  the  case  of 
WhiU  V.  Redfem  (41  L.  T.  Rep.  524 ;  5  Q.  B.  Div. 
15),  where  it  was  held  that  the  article  may  be 
taken  before  the  justice  and  condemned  without 
any  summons  or  notice  to  the  owner  of  it,  and 
that  after  the  destruction  of  the  article  the  owner 
may  be  proceeded  against.  Field,  J.  there  says : 
"  Ml  the  justice  has  to  do,  apparently,  is  to  inspect 
the  article,  and  if  he  is  satisned  that  it  is  unsound 
or  unwholesome  he  is  to  condemn  the  same,  and 
order  it  to  be  destroyed  or  so  disposed  of  as  to 
prevent  its  being  used  for  food.*'  When  the 
article,  having  been  properly  seized  by  the 
medical  officer  under  sub-sect.  1,  is  brought  before 
the  justice,  he  may  consider  the  question  whether 
it  is  unsound  or  not,  but  he  cannot  go  beyond 
that: 

Be  An  Arhitration  hstween  Bater  and  the  Mayor,  ^c, 
of  Birkenhead,  69  L.  T.  Bep.  220  ;  (1893)  2  Q.  B. 

77. 

The  earlier  proceedings  under  the  section  are 
against  the  article  itself;  the  later  proceedings 
after  the  condemnation  of  the  article  are  against 
the  person  to  whom  it  belonged : 

Vint&r  V.  Hind,  48  L.  T.  Bep.  359 ;  10  Q.  B.  Div. 
63. 

The  magistrate,  therefore,  had  no  jurisdiction 
to  consider  whether  the  fruit  was  intended  for 
the  food  of  man,  but  as  soon  as  it  appeared 
to  him  that  it  was  unsound  he  was  bound  to 
condemn  it,  and  make  an  order  for  its  destruc- 
tion. 

The  respondent  did  not  appear. 

Ridley,  J. — ^At  first  I  was  rather  inclined  to 
think  that  the  magistrate  had  acted  reasonably 
in  going  into  the  question  whether  this  fruit  was 
intended  for  the  food  of  man  before  making  an 
order  for  its  destruction,  but  on  further  con- 
sidering the  section  I  have  come  to  the  conclusion 
that  he  was  not  entitled  to  consider  that  question, 
but  that  his  duty  was  merely  ministerial. 
Sect.  47  defines  the  powers  of  the  medical  officer 
of  health,  and  it  provides  for  two  successive  pro- 
<seedings  before  the  justice.  The  proceedings  in 
the  first  part  of  the  section  are  intended  for  the 
condemuation  and  destruction  of  the  unsound 
food ;  those  in  the  latter  part  of  the  section  are 
aimed  at  the  conviction  of  the  owner.  In  the 
earlier  proceedings  the  medical  officer  of  health 
may  enter  any  premises  and  inspect  any  article 
intended  for  the  food  of  man,  and  sold  or 
exposed  for  sale,  and  then,  if  it  appears  to  him 
that  it  is  unsound  or  unfit  for  the  lood  of  man  he 
may  seize  it  in  order  to  have  it  dealt  with  by  a 


justice.  Then  'when  the  matter  comes  before  the 
justice,  the  only  question  which  the  justice  has  to 
consider  is  whether  the  article  is  unsound  or 
unwholesome  or  unfit  for  the  food  of  man. 
Having  satisfied  himself  that  the  article  comes 
within  that  description,  then  his  further  duty  is 
ministerial  only,  and  he  is  bound  to  condemn  the 
article  and  make  the  order  for  ite  destruction. 
The  questions  whether  the  article  is  intended  for 
the  food  of  man,  or  is  exposed  or  deposited  for 
sale,  are  immaterial  at  this  stege  of  the  proceed- 
ings, and  would  not  become  material  until  pro- 
ceedings were  taken  under  sub-sect.  2  against  the 
person  exposing  the  article  for  sale.  White  y. 
Redfem  {ubi  sup.),  which  has  been  approved  in 
subsequent  cases,  clearly  shows  this.  It  is  not 
until  the  person  to  whom  the  at  tide  belongs,  or 
did  belong  at  the  time  of  sale,  or  exposure  for  sale, 
or  deposit  for  the  purpose  of  sale,  is  proceeded 
against  under  sub-sect.  2,  that  it  becomes  material 
for  the  justice  to  consider  the  question  of  inten- 
tion. But  for  the  case  of  White  v.  Bedfem  {vhi 
sup.)t  one  might  think  that  the  justice  was 
entitled  to  consider  that  question  at  the  earlier 
stage  also,  but  according  to  the  reasons  given  in 
that  case  I  think  it  is  not  so,  and  op  considera- 
tion I  think  that  that  case  was  properly  decided. 
In  many  cases  it  would  not  be  possible  to  give 
effect  to  the  Act  if  the  maeistrate  had  first  to 
satisfy  himself  that  the  article  was  intended  for 
the  food  of  man  before  ordering  ite  destruction. 
For  these  reasons  I  think  the  magistrate  ought 
to  have  made  the  order  in  question  for  the 
destruction  of  the  fruit,  and  I  think  the  case 
must  go  back  to  him  with  a  direction  to  that 
effect. 

BiGHAM ,  J.  —  I  agree.  Sect.  47  states  what 
the  medical  officer  of  health  is  to  do.  Sub- sect.  1 
of  that  section  says  that  "  any  medical  officer  of 
health  or  sanitary  inspector  may  enter  any  pre- 
mises and  inspect  and  examine  any  article 
intended  for  the  food  of  man,  and  sold  or  exposed 
for  sale,  or  deposited  in  any  place  for  the  purpose 
of  sale."  It  is  obvious  that  as  this  power  to  enter 
those  pramises  is  hj  the  sub-section  given  to  the 
medical  officer,  it  is  he  who  is  to  make  up  his 
mind  whether  the  goods  are  intended  for  the  food 
of  man,  and  sold,  or  exposed  for  sale,  or  deposited 
for  sale.  Having  made  up  his  mind  as  to  whether 
the  goods  come  within  the  meaning  of  the  section, 
his  duty  then  is  to  examine  them,  and  then,  if  it 
apx>ears  to  him  that  the  goods  are  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  he  is 
to  seize  them  and  carry  them  away  in  order  to 
have  them  dealt  with  by  the  ma^strate  under 
sub-sect.  2.  Then,  and  not  till  then,  the  functions 
of  the  magistrate  under  sub-sect  2  come  into 
operation,  and  the  functions  of  the  magistrate 
are  merely  ministerial,  except  that  he  may 
inquire  whether  or  not  the  goods  which  have  been 
seized  are  in  fact  unsound,  unwholesome,  or 
unfit  for  the  food  of  man.  If  it  appears  to  him 
that  the  goods  are  in  that  condition,  then  it  is  his 
duty  under  the  sub- section  to  condemn  them.  In 
the  present  case  the  fruit  had  been  duly  seized  and 
brought  before  the  magistrate.  It  was,  in  faot^ 
unsound  and  unfit  for  the  food  of  man,  and  there- 
fore it  was  the  duty  of  the  magistrate  under  the 
sub- section  to  condemn  it  and  make  an  order  for 
ite  destruction.  The  fruit  has  no  doubt  been 
already  destroyed,  but  that  the  law  may  be  com- 
plied with  the  case  must  go  back  to  the  magis- 
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trate  with  the  ctireotion  that  he  is  to  make  an 
crdsr  of  condemiiation. 

Appeal  allowed.    Case  remitted  to  the  magis- 
trate. 

Solicitors  for  the  appellant,  C.  V.  Young  and 
Son. 


Tuesday,  May  22, 1900. 

(Before  Biduby  and  Bigham,  JJ.) 

Hawkins  and  othbbs  (apps.)  v.  Jtjstiobb  of 
^  Bbidgwatbb  (reaps.),  (a) 

Licensina — Benewal  oflieence-^Notiee  of  objection 
— Sujficiency  of  notice^— Report  of  constable — 
Bequest  to  withhold  renewal  unHl  adjourned 
meeting — Report  acted  on  as  obiection-^vFhether 
there  wcks  **  Mection  made  — Licensing  Act 
1872  (35  <J^  36  Vict  c.  94),  s.  42,  sub-s.  2. 

At  a  general  anntuil  licensing  meeting  the  head 
constable  read  to  the  justices  in  open  eowrt  his 
report  as  to  the  licensed  houses  in  the  district, 
and  in  this  report  he  requested  that  the  renewal 
of  the  licence  of  a  certain  beerhouse  should  be 
withheld  until  the  adjourned  meeting.  The 
justices  treaied  this  request  as  an  objection  made 
to  them  and  adjoumea  the  matter,  and  by  their 
direction  notice  was  given  to  the  holder  of  the 
licence  to  appear  at  the  adjourned  meeting.  No 
notice  of  objection  had  been  given  before  the 
general  annual  meeting.  At  the  aajowmed 
meeting  objection  was  made  to  the  renewal,  and 
the  justices  considered  the  objection  and  refused 
to  renew  the  licence  : 

Held,  that  the  request  to  postpone  the  renewal 
contained  in  the  report  laid  before  the  justices 
by  the  constable  was  an  "  objection  made  at  the 
general  annual  mseting  urithin  the  meaning  of 
the  proviso  in  sub-sect.  2  of  sect.  4i2  of  the 
Licensing  Act  1872,  and  that  therefore  the 
licensing  justices  had  jv/risdiction  upon  such 
request  to  adjourn  the  granting  of  the  licence  to 
a  future  day  and  had  jurisdiction  at  the 
adjowmed  meeting  to  consider  the  matter  and 
refuse  the  licence. 

Casb  stated  by  the  Court  of  Qnarter  Sessions  for 
the  coontj  of  Somerset. 

The  appellant  EEawkins  was  tenant  of  a  licensed 
beerhouse,  situate  in  the  borough  of  Bridgwater 
and  known  as  the  Mariner's  Compass,  and  the 
house  was  licensed  as  a  beerhouse  prior  to 
the  1st  MsY  1869  for  consumption  on  the 
premises.  There  were  two  other  appellants  — 
namely,  the  lessee  and  the  owner  in  fee  of  the 
house. 

On  the  28th  Aug.  1899  the  general  annual 
licensing  meeting  £>r  the  borough  of  Bridg- 
water was  held.  Prior  to  this  meeting  no 
notice  of  objection  to  the  renewal  of  the  licence 
of  the  Mariner's  Compass  had  been  served 
upon  the  appellant  Hawkins,  and  he  did  not 
attend  the  meeting  nor  was  he  requested  so 
to  do. 

At  this  general  annual  meeting  the  head  con- 
stable for  the  borough  presented  his  annual 
report  (which  was  read  by  the  clerk  to  the  justices 
in  open  court)  as  to  offences,  &c.,  committed  by 
licensed  victuallers  and  in  and  about  licensed 
premises  during  the  year.    In  this  report  was  a 

(a)  Reported  by  W.  W.  Obb.  Esq.,  Barrliter-ftt-Lttw. 
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clause  as  to  the  manner  in  which  the  licensed 
houses  in  the  borough  had  been  conducted,  which 
was  as  follows : 

It  ifl  my  pleasure  to  again  report  a  deoreaee  in  the 
ohaxges  of  dmnkenneBi  dnrin^^  the  year,  and  also  that 
the  Uoenaed  honsei  generally  have  been  well  condnoted, 
bat  I  respeotfnlly  ask  that  the  renevral  of  the  '*  Mftriner's 
Gompasi "  beerhoose,  St.  Mary  Street,  may  be  withheld 
until  the  adjourned  meeting. 

No  objection  to  the  renewal  was  in  fact  then 
made  and  no  ground  of  objection  then  stated. 
The  justices  hereupon  directed  the  matter  to 
stand  over  until  the  25th  of  the  following  month 
of  September. 

On  the  7th  Sept.  two  summonses  were  issued 
against  the  appeUant  Hawkins — ^the  first  under 
sect.  14  of  the  Licensing  Act  1872  for  permitting 
his  licensed  premises  to  be  the  resort  of  reputed 
prostitutes  on  the  26th  Aug.  (two  days  before  the 
general  annual  licensing  meeting),  and  the  second 
under  sect.  15  of  the  same  Act  £>r  permitting  his 
licensed  premises  to  be  a  brothel  on  the  2nd  Sept. 
1899. 

The  fact  that  the  justices  had  directed  the 
matter  to  stand  over  was  personally  brought  to 
the  knowledge  of  the  appellant  by  the  head 
constable  within  a  day  or  two  after  the  28th  Aug. 
1899,  and  the  appellant  was  at  the  same  time  told 
that  the  above  charges  would  be  preferred  against 
him. 

On  the  18th  Sept.  1899  the  appellant  appeared 
before  the  justices  in  petty  sessions  to  answer  the 
summonses,  and  was  convicted  upon  the  first  and 
fined  5Z.  and  costs,  and  the  conviction  was  ordered 
to  be  indorsed  on  the  licence. 

The  second  summons  was  by  leave  of  the  court 
withdrawn. 

On  the  2 1st  Sept.  the  clerk  to  the  licensing 
justices  served  upon  the  appellant  Hawkins  the 
following  notice : 

I  am  directed  by  the  jnstioee  sitting  at  the  general 
annual  lioeneing  meeting  held  in  and  for  this  boroogh 
(Bridgirater)  on  the  28th  day  of  Aognst  last  to  itate 
that,  Bhonld  yon  intend  to  apply  at  an  adjoom- 
ment  of  the  general  annnal  lioensing  meeting  to  be 
held  on  the  25th  inet.  for  the  renewal  of  the  oertifi- 
cate  now  held  by  yon  anthorisiog  yon  to  apply  for 
and « hold  an  exoise  licence  for  the  sale  of  faieer  by 
retail,  they  require  yon  to  attend  in  person  to  make 
your  application. 

On  the  same  day  a  precisely  similar  notice  was 
also  served  upon  Hawkins,  signed  by  the  clerk 
and  at  the  instance  of  two  other  justices. 

On  the  25th  Sept.  1899  the  appellant  Hawkins 
attended  with  his  solicitor  at  the  adjourned 
annual  licensing  meeting,  when  the  head  con- 
stable  objected  to  the  renewal  of  his  licence.  His 
solicitor  objected  that  the  justices  had  no  juris- 
diction to  entertain  any  objection  to  the  renewal, 
or  to  hear  evidence  in  support  of  any  objection, 
on  the  g^unds  (1)  that  no  notice  in  writing  of 
objection  to  the  renewal  or  of  intention  to  oppose 
the  renewal  had  been  served  upon  the  appellant 
as  required  by  sect.  42  of  the  Licensing  Act  of 
1872 ;  (2)  that  no  notice  in  writing  of  the  grounds 
of  objection  had  been  served  upon  him  as 
required  by  sect.  26  of  the  Licensing  Act  of 
1874  taken  in  conjunction  with  sect.  &  of  the 
previous  Act ;  and  (3)  that  no  objection  to  the 
renewal  of  the  licence  was  made  at  the  general 
annual  licensing  meeting  on  the  28th  Aug.,  as 
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mentioned  in  the  proyiso  to  sub-sect.  2  of  sect.  4Q 
of  tlie  Act  of  1872. 

The  appellant  wba  asked  bj  the  derk  to  the 
jnstioes  at  the  adjoamed  licensing  session  held 
on  the  25th  Sept.  to  explain  awaj  his  con- 
▼iction  on  the  18th  Sept.  as  above-mentioned, 
and  to  produce  evidence  of  good  character  if 
he  could  do  so.  The  appellant,  however,  through 
his  solicitor  declined  to  take  any  further  part 
in  the  hearing  beyond  objecting  to  the  juris- 
diction of  the  justices  as  above  referred  to, 
and  the  justices  thereupon  refused  to  renew  the 
licence. 

The  justices  heard  the  evidence  of  the  head 
constable  and  others  as  to  the  conviction  on  the 
18th  Sept.  and  refused  to  renew  the  licence,  stating 
as  the  ground  of  their  refusal  that  the  appellant 
Hawkins  had  failed  to  produce  evidence  of  good 
character. 

The  appellants  appealed  to  the  quarter  sessions 
and  the  appeal  was  heard  at  Wells  on  the  18th 
Oct. 

At  the  quarter  sesssions  the  same  objections 
were  urged  on  behalf  of  the  appellants  as  were 
taken  before  the  licensing  justices,  and  it  was 
contended  that  in  the  abseoce  of  such  notice,  or 
objection  or  grounds  of  objection,  the  justices 
were  wrong  in  entertaining  the  objection,  and  in 
receiving  the  evidence  of  the  head  constable  in 
opposition  to  the  renewal. 

It  was  further  contended  that  since  the  objec- 
tion to  the  renewal  of  the  licence  was  nrst 
raised  at  the  adjourned  meeting  on  the  25th 
Sept.  the  justices  ought  in  accordance  with 
sect.  42  of  the  Licensing  Act  1872  to  have 
adjourned  the  matter  till  a  further  day,  and 
that  not  havincr  done  so  they  had  no  power 
then  to  refuse  the  licence;  and  that  if,  in  the 
opinion  of  the  Court  of  Quarter  Sessions  the 
licensing  justices  were  wrong  in  refusing  the 
renewal,  the  quarter  sessions  should  renew  the 
licence. 

On  behalf  of  the  respondents  it  was  contended 
that  the  request  of  the  head  constable  as  con- 
tained in  the  report  and  read  out  to  the  justices 
on  the  28th  Aug.,  that  the  question  of  the  renewal 
of  the  licence  should  be  posti>oned  till  the  25th 
Sept.,  was  a  complaint  and  objection  made,  and 
was  a  sufficient  justification  for  the  respondents 
to  grant  the  adjournment  in  order  that  the 
further  requirements  of  the  proviso  in  sub- 
sect.  2  of  sect.  42  of  the  Licensing  Act  1872 
might  be  complied  with  before  the  adjourned 
meeting,  and  that  this,  coupled  with  the  notices 
served  upon  the  appellant  on  the  21st  Sept.  then 
became  and  was  a  sufficient  compliance  by  the 
respondents  with  the  requirements  of  sect.  42. 

The  quarter  sessions  held  that  the  paragraph 
in  the  police  report  as  to  the  licensed  premises 
was  an  objection  made,  and  that  the  request  of 
the  head  constable  on  the  28th  Aug.  that  the 
renewal  of  the  licence  should  be  postponed  till 
the  25th  Sept.,  coupled  with  the  notice  served 
upon  the  appellant  Hawkins,  was  a  sufficient  and 
valid  notice  within  the  meaning  of  sect.  42  of 
the  Licensing  Act  1872;  that  the  notice  to  the 
licensee  to  attend  is  alternative  to  the  notice  of 
objection,  and  that  the  notice  to  attend  having 
been  given  to  the  appellant  it  was  unnecessai*y 
to  give  any  written  notice  of  objection,  or  of  the 
grounds  of  objection,  and  the  court  dismissed  the 
appeal  with  costs. 


The  question  for  the  opinion  of  the  court  now 
was,  whether  the  decision  of  quarter  sessions  wa» 
right. 

If  the  court  should  be  of  opinion  that  the 
decision  of  quarter  sessions  was  wrong,  the  court 
was  requested  to  quash  the  order  of  quarter 
sessions  and  renew  the  licence;  otherwise  the 
court  was  to  affirm  the  decision  with  costs. 

Sect.  42  of  the  Licensing  Act  1872  (35  &  3S 
Vict.  c.  94)  provides : 

Where  a  lioensed  person  appliee  for  the  renewal  of 
his  lloenoe,  the  following  provisions  shall  have  effeot  r 
(1)  He  need  not  attend  in  person  at  the  general  anfaal 
lioensing  meeting,  unless  he  is  required  by  the  lioensin^ 
jnstioes  so  to  attend.  (2)  The  jnsdoes  shall  not  entertain 
any  objection  to  the  renewal  of  snoh  lioenoe,  or  take  any 
evidenoe  with  respect  to  the  lenevral  thereof,  unless 
written  notice  of  an  intention  to  oppose  the  renewal  of 
snoh  Uoence  has  been  served  on  snoh  holder  not  less  thazL 
seven  days  before  the  oommenoement  of  the  general 
annual  licensing  meeting ;  Provided  that  the  lioensing- 
jnstioes  may,  notwithstanding  that  no  notice  has  bean 
given,  on  an  objection  being  made,  adjourn  the  grant- 
ing of  any  licence  to  a  fntnre  day,  and  require  the 
attendance  of  the  holder  of  the  licence  on  snoh  day, 
when  the  case  will  be  heard  and  the  objection  oon- 
sidered  as  if  the  notice  hereinbefore  presoribed  had  been 
given.  (3)  The  justices  shall  not  receive  any  evidenos 
with  respect  to  the  renewal  of  such  licence  which  is  not 
given  on  oath.  Subject  as  aforesaid,  lioenoes  shall  be 
renewed  and  the  powers  and  discretion  of  jnstioes  relative 
to  snoh  renewal  shall  be  exercised  as  heretofore. 

Sect.  26  of  the  Licensing  Act  1874  (37  &  38 
Vict.  c.  49)  provides : 

A  notice  of  an  intention  to  oppose  the  renewal  of  & 
licence  served  nnder  section  forty *two  of  the  principal 
Act  shall  not  be  valid  unless  it  states  in  general  terms 
the  grounds  on  which  the  renewal  of  such  licence  is  to 
be  opposed. 

Fooie,  Q.G.  {Weatherly  and  Haythome  Reed 
with  him)  for  the  appellants. — The  question  is 
whether  the  lioensing  jastices  had  jurisdiction  to 
refuse  the  renewal.  Thej  refused  it  on  the 
ground  that  Hawkins  had  failed  to  give  evidence 
of  good  character,  and  the  quarter  sessions 
affirmed  this,  holding  that  the  report  of  the  head 
constable  was  an  objection  made  within  the 
proviso  in  sub-sect.  2  of  sect.  42,  and  that  there  was 
a  sufficient  notice.  The  quarter  sessions  were 
wrong  in  that  view.  Until  the  Licensing  Act 
1872  the  justices  might  refuse  the  renewsQ  of  a 
licence  almost  on  any  grounds  and  without  any 
notice  being  given.  Li  the  present  case,  the  heer- 
house  having  been  licensed  since  1869,  under  the 
Wine  and  Beerhouse  Act  1869  the  justices  in 
refusing  the  renewal  of  the  licence  would  have 
been  confined  to  one  of  the  four  grounds  men- 
tioned in  sect.  8  of  that  Act,  but  that  is  unimpor- 
tant as  the  ground  of  refusal  here  was  one  of  the 
four  erounds.  Sect.  42  of  the  Act  of  1872  was 
passed  to  limit  the  wide  discretion  which  the 
justices  had  in  refusing  renewals,  and  it  lays 
down  certain  conditions  which  have  to  be 
observed  before  they  can  refuse  these  renewals. 
Before  the  justices  can  entertain  any  objection 
to  the  renewal  there  must  have  been  a  written 
notice  of  an  intention  to  oppose  the  renewal 
served  on  the  licence-holder  not  less  than  seven 
days  before  the  general  annual  meeting.  It  is 
admitted  that  those  conditions  have  not  been 
performed  here.  Then,  unless  the  case  oomee 
within  the  exception  or  proviso  in  sub-sect.  2  of 
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aeot.  42,  the  lioensing  justices  would  have  no 
jurisdiction  at  all  to  entertain  any  olneotion  or 
refuse  the  renewal.  [Biohajc*  J. — Then  the 
whole  question  comes  down  to  this,  whether  the 
report  made  by  the  constable  and  read  to  the 
jujstices  was  a  sufficient  "objection  made,"  and 
whether  that  report  was  the  objection  on  which 
the  ju«*tices  acted.]  That  is  so.  In  the  first 
place,  if  it  is  a  question  of  fact,  the  case  finds  as 
a  fact  that  at  the  general  annual  meeting  on  the 
28th  Aug.  no  objection  to  the  renewal  was  in  fact 
then  made,  and  no  ground  of  objection  then 
stated.  The  question  is  whether  an  objection  was 
then  made  in  fact ;  because  to  found  the  jurisdic- 
tion of  the  justices  it  is  necessary  that  an  objec- 
tion be  made  in  fact  and  made  at  that  general 
annual  meeting.  A  request  made  by  the  oon- 
etable  to  the  justices  to  adjourn  the  granting  of 
the  renewal  is  not  an  objection  in  fact.  The 
appellant  had  not  made  his  application,  and  the 
objection  could  not  be  made  until  he  made  his 
application.  The  case  finds  that  at  the  adjourned 
meeting  on  the  25th  Sept.  the  head  constable 
objected  to  the  renewal  of  the  licence.  That  is 
the  time  when  the  objection  was  made,  and 
it  is  the  first  time  the  objection  was  made. 
What  took  place  on  the  28th  Aug.  at  the 
first  meeting  was  not  an  objection;  it  was 
simply  asking  for  an  adjournment  to  make 
an  objection.  An  objection  means  something 
more  than  asking  for  an  adjournment;  and 
there  is  an  end  of  the  respondents'  case  if 
there  was  no  objection  in  fact  made  on  that  day 
— ^that  is,  on  the  28th  Aug.  In  Beg.  y.  Justices 
of  MeHhyr  Tydml  (14  Q.  B.  Div.  584)  it  was 
held  that  an  objection  made  privately  to  the 
justices  before  tbey  came  into  court,  was  not  an 
^'objection  made  within  the  meaning  of  the 
proviso. 

Duke,  Q.G.  {Douglas  Metcalfe  with  him)  for  the 
respondents. — The  request  made  by  the  chief 
constable  in  his  report  asking  that  the  renewal 
might  be  withheld  until  the  adjourned  meeting 
was  an  objection  within  the  meaning  of  the 
statute.  The  effect  of  what  took  place  was  equi- 
valent to  this:  "I  ask  you  not  to  renew  the 
licence  now."  The  section  says  that  if  no  objec- 
tion be  made,  then  there  is  to  be  renewal ;  if  an 
objection  is  made,  then  there  is  not  to  be  a 
renewal  on  that  day.  It  is  quite  enough  for  a 
person  to  stand  up  and  say  *'  1  object,"  and  then 
the  practice  is  to  adjourn.  An  objection  so  made 
is  as  good  an  objection  as  an  objection  made  with 
any  amount  of  words,  and  in  the  present  case  the 
justices  understood  the  request  as  an  objection. 
They  took  it  as  an  objection,  and  they  acted  upon 
it  as  an  objection  by  adjourning  the  application 
and  by  requiring  the  personal  attendance  of  the 
appellant  at  the  adjourned  meeting.  [Ridley,  J. 
— Is  it  not  this :  "  I  do  not  go  so  wr  as  to  object, 
but  I  respectfully  ask  you  to  adjourn  the  matter 
to  enable  me  to  sav  if  I  do  object.]  By  sect.  9  of 
the  Alehouse  Act  1828,  the  justices  are  entitled  to 
consider  "  the  fitness  of  the  person  applying  for 
such  licence,"  so  that  even  aptuii  from  sect.  42  the 
ajDplicant  must  satisfy  the  justices  of  his  fitness. 
Tne  justices  were  right  in  holding  that  there  was 
an  objection  made  and  that  they  had  jurisdiction 
to  adjourn  the  matter. 

Foote,  Q.C.,  in  reply,  referred  to 
Beg,  V.  Justices  of  Anglesea,  65  L.  J.,  at  p.  15,  M.  C. 


BiDLBY,  J. — The  question  in  this  case  is 
whether  an  objection  to  the  renewal  of  the  licence 
was  made  at  the  general  annual  licensing  meeting 
within  the  meaning  of  sub-sect.  2  of  sect.  42  oi 
the  Licensing  Act  1872.  I  confess  that  I  had 
some  doubt  during  the  argument  as  to  whether 
there  was  an  objection,  but  1  have  now  arrived  at 
the  conclusion  that  an  objection  was  made  within 
the  meaning  of  sect  42,  and  I  think  therefore  that 
the  decision  appealed  against  must  be  affirmed. 
Sect.  42  provides  that  in  the  case  of  applications 
for  renewals  of  licences  the  licensed  person  need 
not  attend  unless  he  is  required  by  the  licensing 
justices  to  attend,  and  it  also  contains  this  pro- 
vision, that  the  justices  shall  not  entertain  any 
objection  to  the  renewal  unless  written  notice  oi 
an  intention  to  oppose  the  renewal  has  been  served 
on  the  holder  at  least  seven  days  before  tbe  com- 
mencement of  the  general  aunual  licensing  meet- 
ing ;  and  then  it  goes  on  to  say  that  the  licensing 
justices  may,  notwithstanding  that  no  notice  has 
been  given,  "  on  an  objection  being  made," 
adjourn  the  granting  of  the  licence  to  a  future  day. 
The  jubtices  ma^  thus,  although  tbey  cannot  then 
consider  the  objection,  adjourn  the  matter,  and 
at  the  adjourned  meeting  tbe  objection  is  to  be 
considered  as  if  notice  of  it  had  been  given  before 
the  general  meeting.  Now,  in  the  present  case, 
at  the  general  annual  licensing  meeting  no  formal 
objection  was  taken;  no  one  appeared  and  said 
"  I  object,*'  and  the  holder  of  the  licence  bad  not 
been  required  to  attend ;  but  at  the  meeting  the 
head  constable  appeared  and  presented  bis  report, 
and  said  *'  I  ask  that  the  renewal  of  this  licence 
be  withheld  until  the  adjourned  meeting."  It  is 
true  that  this  report  was  not  an  objection  in  the 
sense  that  the  he»d  constable  expressly  said  that 
he  objected  and  that  he  therefore  asked  the 
justices  to  adjourn ;  but  he  asked  that  the  renewal 
might  be  withheld  until  the  adjourned  meeting. 
The  justices  treated  that  as  if  it  were  an  objection 
and  acted  on  it  as  an  objection,  and  they  were 
acting  under  that  section  because  they  treated  it 
as  an  objection  for  the  purpose  of  enabling  them 
to  adjourn  the  consideration  of  the  matter,  and  I 
think  the  head  constable  looked  at  it  in  the  same 
light.  The  head  constable  attended;  his  object 
was  to  see  that  the  licence  should  not  then  be 
renewed.  Formally  he  did  not  say  that  he 
objected,  but  I  think  on  reflection  we  ought  to 
treat  that  request  as  being  made  as  an  objection 
and  as  being  received  by  tne  justices  as  an  objec- 
tion. That  being  so,  we  ought  to  say  that  this 
was  an  objection,  although  the  word  "  objection  " 
was  not  used  in  the  report.  That  appears  to 
be  the  only  point  in  the  case,  as  all  the  other 
proceedings  were  regular.  I  think,  therefore, 
that  the  order  of  the  quarter  sessions  was 
right,  and  that  they  took  the  right  view  of  the 
case. 

BiGHAM,  J. — I  am  of  the  same  opinion.  On 
behalf  of  the  appellants  it  is  said  that  the  quarter 
sessions  acted  without  jurisdiction  in  adjourning 
the  matter,  and  that  they  so  acted  without  juris- 
diction because  they  violated  the  provision  in  sub- 
sect.  2  of  sect.  42  of  the  Licensing  Act  1872,  that 
objection  to  the  renewal  of  the  hcence  should  be 
made  to  enable  them  to  adjourn.  The  only  ques- 
tion that  we  have  now  to  decide  is  whether  an 
objection  was  in  fact  made.  In  my  opinion  the 
objection  was  made.  The  head  constable  made  a 
roport  to  the  licensing  justices.    That  report  was 
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laid  before  the  juBtioes  in  open  court,  and  it  con- 
tained a  reqnest  to  them  that  the  renewal  of  this 
licence  should  be  withheld  untU  the  adjourned 
meeting.  What  is  that  request,  unless  it  be  an 
objection?  It  means  in  mj  opinion  that  the 
head  constable  objected  to  that  being  done  by  the 
justices,  which  miffht  have  been  done  by  them  on 
that  day,  that  is,  l^e  granting  the  renewal  ot  this 
licence.  It  is  evident  that  he  objected  to  its 
being  done  on  that  day.  How  did  the  justices  to 
whom  it  was  addressed  treat  it  P  They  treated  it 
as  an  objection,  because  they  did  that  which  they 
would  have  done,  and  could  only  have  done,  if  it 
had  been  an  objection.  They  directed  the  matter 
to  stand  over  till  the  adjourned  meeting,  and  they 
required  the  attendance  of  the  licence-holder  at 
that  meeting,  and  they  then  proceeded  to  deal 
with  the  objection.  I  think  that  we  should  be 
frittering  away  the  business  view  of  the  trans- 
action if  we  held  that  that  was  not  treated  as  an 
objection.  It  was  given  as  an  objection,  and  was 
acted  on  as  an  objection,  and  that,  in  my  opinion, 

is  sufficient.  a        «  j.  ^ 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Prideaux  and  Sons, 
for  C.  E.  HagoUj  Bridgwater. 

Solicitors  for  the  respondents.  Prior,  Church, 
and  Adams,  for  W,  Brice,  Bridgwater. 


Friday,  May  25, 1900. 

(Before  Dablino  and  Bucknill,  JJ.) 

Mabeby  and  anotheb  t;.  Tolwobth  Joint 
Hospital  Distbict  Boabd.  (a) 

Limitation  of  actions — Action  under  Lord  Ccvmp' 
belTs  Act — Action  against  pubUc  hod/y — Period 
of  limitation  applicable-^Patal  Accidents  Act 
1846  (9  &  10  Vvst.  c.  93),  ss.  1,  ^— Public  Autho- 
rUies  Protection  Act  1893  (66  &  57  Vict  c.  61), 
s,  1  (a). 

The  period  of  limitation  of  twelve  months  after  the 
death  of  the  deceased  vnthin  which,  by  sect.  3  of 
Lord  CampheWs  Act,  an  action  must  he  brought 
under  that  Act  in  respect  of  the  death  of  a 
person  catted  by  the  wrongful  act  of  another  is 
reduced  by  sect.  1  of  the  Public  Authorities 
Protection  Act  1893,  in  the  case  of  such  actions 
brought  against  a  public  authority,  to  six  m>onths 
**  after  the  act,  neglect,  or  default  complained  of,** 
that  is,  after  the  death  of  the  deceasea;  amd  there 
is  no  continuance  of  injury  or  damage  to  the 
relatives  of  the  deceased,  within  the  meaning 
of  thai  section,  to  extend  the  period  beyond  that 
tiTne. 

Hence,  if  an  action  under  Lord  Campbell's  Act  be 
brought  against  a  public  body  or  authority  in 
respect  of  the  death  of  any  person,  such  action 
must  be  commenced  within  six  months  after  the 
death  of  such  person ;  otherwise  it  is  barred  by 
sect,  1  (a)  of  the  Act  of  1893. 

Abgum ENT  of  a  point  of  law  raised  on  the  plead* 
ings,  pursuant  to  an  order  made  under  Order 
XxY.,  r.  2,  that  the  points  of  law  raised  by  the 
defence  in  the  action  be  set  down  and  disposed  of 
before  the  trial. 

The  question  was  whether  the  plaintiffs'  claim 
in  the  action  was  barred  by  sect.  1  of  the  Public 
Authorities  Protection  Act^  1893. 

(a)  Boportad  by  W.  W.  0bb«  Eaq..  BMrtater-ftl-Law 


The  action  was  commenced  on  the  19th  May 
1899,  and  was  brought  under  Lord  Campbell* » 
Act  (9  &  10  Yict.  c.  93)  by  the  widow  of  Williani 
Markey,  whose  death  was  alleged  to  have  been. 
caused  by  an  overdose  of  opium  nettligentiy 
administered  by  a  nurse  at  the  derondants^ 
hosnital. 

The  statement  of  claim  alleged  that : 

The  defendants  are  a  district  board  having  the 
control  and  management  of  the  Tolworth  Eola- 
tion HospitaL 

On  the  27th  Oct  1898  William  Markey,  hus- 
band of  the  first  plaintiff  and  father  of  the  two 
infant  plaintiffs,  was  admitted  to  the  hospital 
suffering  from  typhoid  fever. 

On  the  30th  Oct.  1898  a  nurse  in  the  hospital 
or  other  person  in  the  defendants'  employment 
negligently  administered  to  the  said  Williani 
Markey  an  overdose  of  opium,  and  that  the  said 
overdose  caused  the  death  of  William  Markey  on 
the  31st  Oct.  1898. 

Pecuniary  damages  resulted  to  all  theplaintiffa 
from  the  death  of  William  Markey,  and  no 
executor  or  administrator  having  been  appointed 
to  the  estate  of  William  Markey,  the  widow  of 
the  deceased  William  Markey  brought  this  action, 
for  her  own  interest  and  for  the  interests  of  her 
children,  who  sued  by  her  as  their  next  friend. 

The  defendants  in  their  defence  pleaded  (inter 
alia)  that  they  were  a  body  constituted  under  the 
Local  Qovemment  Board's  Provisional  Ordera 
Ck>nfirmation  (No.  9)  Act  1898  (61  &  62  Tlct. 
c.  Ixxxii.)  as  the  governing  body  of  the  Tolworth 
Joint  Hospital  District,  vmioh.  district  was  formed 
under  the  said  Act  for  the  purpose  of  providing^ 
maintaining,  and  managing  the  Tolworth  Hospital 
for  the  use  of  the  inhabitants  of  certain  districts 
mentioned  in  the  Act,  and  that  the  hospital  is 
provided,  maintained,  and  managed  under  the 
authority  of  the  Act  and  the  Acts  tiierein  named ; 
that  the  claim  of  the  plaintiffs  is  barred  by  reason 
of  sect.  1  of  the  Public  Authorities  Protection  Act 
1893,  and  that  the  statement  of  claim  discloses 
no  cause  of  action. 

The  writ  in  the  action  was  issued  on  the  19th 
May  1899 — that  is,  within  twelve  months  after 
the  death  of  the  deceased,  who  died  on  the  31st 
Oct.  1898,  but  more  than  six  months  after  that 
date. 

The  Fatal  Accidents  Act  1846  (9  &  10  Yict. 
c.  93)  provides : 

Sect.  1.  That  whensoever  the  death  of  a  person  shall 
be  oanaed  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect,  or  default  is  each  as  would  (if  death  bad- 
not  ensued)  have  entitled  the  party  injured  to  maintafn 
an  action  end  recover  damages  in  respect  thereof,  then 
and  in  every  luoh  case  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person 
injured,  &c. 

Sect.  3.  Provided  always,  and  be  it  enacted,  t^t  not 
more  than  one  action  shall  lie  for  and  in  respect  of  the 
same  eubject-matter  of  comphunt,  and  that  evexy  sooh 
action  shall  be  commenced  within  twel?e  calendar 
months  after  the  death  of  such  deceased  person. 

This  was  amended  by  the  Fatal  Accidents  Act 
1864  (27  &  28  Yict.  c.  95),  which,  in  sect.  1,  pro- 
vided that  where  no  action  is  brought  within  six 
months  after  the  death  of  the  deceased  by  the 
executor  or  administrator  of  the  person  killed, 
then  the  action  may  be  brought  by  the  persons 
beneficially  interested  in  the  result  of  the  action. 
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The  Public  Authorities  Protection  Act  1893 
(56  &  57  Vict.  c.  61)  provides : 

Sect.  1.  Where  after  the  oommenoement  of  this  Act 
any  action,  proeeoation,  or  other  proceeding  is  com- 
menced in  the  United  Kingdom  against  any  person  for 
any  act  done  in  pnranance  or  ezeoation,  or  intended 
ezecntion  of  any  Act  of  Parliament,  or  of  any  public 
daty  or  aathoritgr,  or  in  respect  of  any  alleged  neglect 
or  default  in  the  execution  of  any  such  Act,  duty,  or 
authority,  the  following  provisions  shall  have  effect: 
(a)  The  action,  prosecution,  or  proceeding  shall  not  lie 
or  be  instituted,  unless  it  is  commenced  within  six 
months  next  after  the  act,  neglect,  or  default  com- 
plained of,  or  in  case  of  a  contmuance  of  injury  or 
damage,  within  six  months  next  after  the  ceasing 
there(rf. 

H.  W.  W.  WHberforee  for  the  defendants.— 
The  defendants  are  a  public  body  within  the  mean- 
ing of  sect.  1  of  the  Public  Authorities  Protection 
Act  1893.  By  sub-sect,  (a)  of  that  section  the 
action  must  oe  commenced  within  six  months 
next  after  the  act,  neglect,  or  default  complained 
of.  Here  the  alleged  administering  of  the  over- 
doee  of  opium  and  the  death  of  the  deceased  took 
place  in  Oct.  1898,  and  the  action  was  not  com- 
menced until  the  19th  May  1899,  which  was  more 
than  six  months  after  the  act,  neglect,  or  default 
complained  of.  The  provision  in  £:>rd  Campbell's 
Act  (9  &  10  Vict.  c.  93)  that  the  action  must  be 
commenced  within  twelve  months  is  repealed,  so  far 
.  as  public  authorities  are  concerned,  dj  sect.  1  of 
the  Act  of  1893,  and  no  longer  applies  where  the 
action  is  brought  against  a  public  authority. 
Sect.  1  of  the  Public  Authorities  Protection  Act 
1893  applies,  and  the  action  not  having  been 
commenced  within  six  months,  the  claim  is  barred 
by  that  section.  The  defendants  are  therefore 
entitled  to  judgment. 

F.  Watt  {F.  /.  Coltman  with  him)  for  the  plain- 
tiffs.— The  action  is  brought  under  Lord  Camp- 
bell's Act,  as  amended  by  sect.  1  of  the  amending 
Act  of  1864  (27  &  28  Vict.  c.  95).  Lord  Camp- 
bell's Act  gives  a  year  in  which  to  bring  the 
action,  and,  by  sect.  1  of  the  Act  of  1864,  if  an 
executor  or  administrator  be  appointed  and  he 
does  not  sue,  there  is  no  right  oi  action  to  the 
relatives  till  six  months  have  elapsed ;  so  that  in 
a  case  of  this  kind,  if  the  defendants'  contention 
that  the  action  must  be  brought  within  six 
months  be  correct,  the  right  to  bring  the  action 
might  be  lost  altogether.  In  the  case  of  the 
person's  death,  it  is  "  the  pecuniary  loss  caused 
by  the  death  which  is  at  once  the  basis  of  the 
action  and  the  measure  of  the  damage"  in  an 
action  brought  on  behalf  of  the  family :  (Mayne 
on  Damages,  6th  edit.,  p.  538) ;  so  that  it  is  not 
merely  the  overdose  of  opium  that  has  to  be  con- 
sidered, but  the  pecuniary  loss  caused  by  the 
death  has  also  to  be  considered  as  the  real  cause 
of  action.  The  action  is  not  barred  by  sect.  1  (a) 
of  the  Public  Authorities  Protection  Act  1893. 
Under  that  sub-section  the  action  may  be  brought 
"  in  the  case  of  a  continuance  of  injury  or  damage 
within  six  months  next  after  the  ceasing  thereof.*' 
Here  the  injury  or  damase  was  the  injury  or 
damage  to  the  widow  and  children  arising  from 
the  death  of  the  husband,  and  such  injuiy  or 
damage  did  not  arise  until  after  the  death  of  the 
deceased,  when  the  relatives  began  to  feel  the 
loss  of  the  subsistence  they  derived  from  him,  and 
it  continued  so  long  as  they  were  deprived  of  the 
support  they  so  received.    The  injury  or  damage 


was  therefore  a  continuing  injury  or  damage,  and 
the  action  can  be  brought  within  six  months  after 
the  ceasing  of  such  damage ;  so  that,  at  the  time 
when  this  action  was  brought,  the  time  of  limita- 
tion prescribed  by  the  Act  had  not  begun  to  run ; 

Dariey  Main  CcUiery   Company  v.   MitcheU^  54 

L.  T.  Bep.  882;  11  App.  Cas.  127; 
Crwnbie  v.  WalUend  Local  Board,  64  L.  T.  Bep. 

490  ;  (1891)  1  Q.  B.  503. 

In  the  second  place.  Lord  Campbell's  Act  pro- 
vides a  term — ^namely,  twelve  months — within 
which  the  action  may  be  brought.  That  is  a 
special  Act  on  the  subject,  with  a  special  code  of 
its  own.  In  the  later  Act  of  1893  there  are  no 
words  referring  to  the  earlier  Act,  and  there  are 
no  express  words  repealing  the  provisions  of  the 
earlier  Act  as  to  the  twelve  months'  limitation. 
The  later  Act  should,  therefore,  not  be  construed 
as  interfering  with  the  provisions  of  the  earlier 
Act  as  to  the  period  of  limitation.  Lord  Selbome, 
L.C.  says  in  Seward  v.  Owner  of  the  Vera  Cruz 
(52  L.  T.  Bep.  at  p.  476 ;  10  App.  Cas.  at  p.  68) : 
*'  If  anything  be  certain  it  is  this,  that  where  there 
are  general  words  in  a  later  Act  capable  of  reason- 
able and  sensible  application  without  extending 
them  to  subjects  specially  dealt  with  by  earlier 
legislation,  you  are  not  to  hold  that  earlier  and 
special  legislation  indirectly  repealed,  altered,  or 
derogated  from  merely  by  force  of  such  general 
wor£  without  any  indication  of  a  particular  inten* 
tion  to  do  RO." 

Dablino,  J. — ^In  this  case  it  is  admitted  on 
behalf  of  the  plaintiffs  that  the  defendants  are  a 
public  body  and  that  they  acted  under  the  statute 
56  &  57  Vict.  c.  61— the  Public  Authorities  Pro- 
tection Act  1893 — which  gives  them  certain  powers 
and  certain  privileges.  The  action  was  brought 
under  the  followiug  circumstances:  The  defen- 
dants maintain,  by  reason  of  a  public  duty  cast 
upon  them,  a  hospital,  and  the  plaintiff's  husband, 
who  is  now  deceased,  was  a  patient  in  that 
hospital.  A  nurse,  as  a  servant  of  the  defendants, 
was  bound  to  give  him  his  medicine,  and  she  by 
mistake  gave  him  a  sleeping  draught,  composed 
of  opium  so  strong  that  it  killed  nim.  There- 
upon the  plaintiff  in  the  action,  the  widow  of  th& 
deceased,  became  entitled  under  Lord  Campbell's 
Act  to  bring,  and  did  bring,  an  action  against  the 
defendants  alleging  negligence  on  the  part  of 
their  servant.  It  is  necessary,  therefore,  in  order 
to  decide  the  point  raised  to  see  exactly  what 
Lord  Campbell's  Act  says.  [His  Lordship  read 
sects.  1  and  3  of  the  Act  and  sect.  1  of  the  l^ublic 
Authorities  Protsction  Act  1893,  and  proceeded :] 
Now  the  action  in  the  present  case  was  not 
brought  until  more  than  six  months  after  the 
giving  of  the  dose  of  opium  and  after  the  death 
of  the  person  to  whom  it  was  j^ven,  and  if  sect.  1 
of  the  Act  of  1893  stopped  with  the  words  "  the- 
action  .  .  .  shall  not  lie  or  be  instituted, 
unless  it  is  commenced  within  six  months  next 
after  the  act,  neglect,  or  default  complained  of,'" 
there  could  be  no  possible  doubt  that  this  action- 
could  not  be  brought  after  six  months  had 
elapsed ;  but  the  section  goes  on  to  say :  "  or  in. 
case  of  a  continuance  of  injui^  or  damage  within 
six  months  next  after  the  ceasmg  thereof."  These - 
were  the  words  on  which  the  argument  for  the 
plaintiffs  was  mainly  founded.  It  was  contended 
for  the  plaintiffs  that  the  damage  to  the  widow 
has  not  ceased,  and  until  her  &ath,  never  will 
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oease,  and  that  tlie  six  xnonthH  allowed  by  sect.  1 
iif  the  Act  of  1893  ou^bt  to  be  counted  from  any 
time  not  more  than  six  months  after  the  damage 
to  the  widow  of  the  deceased  shall  have  ceased. 
That  would  be — to  be  logical  and  to  press  the 
matter  to  a  logical  conclusion — six  months  after 
the  death  of  the  widow,  only  the  widow  could  not 
bring  such  action  and  I  do  not  know  whether  her 
executors  could.  It  is  not  necessary  to  decide 
that,  but  it  does  not  appear  to  me  that  these 
words  apply  at  all  to  an  action  under  Lord  Gamp- 
bell's  Act.  The  continuance  of  damage  or  injury 
does  not  apply  to  any  such  cause  of  action  as 
Lord  Campbell's  Act  relates  to.  The  scheme  of 
that  Act  is  this,  the  cause  of  action  is  presumably 
in  the  deceased  person.  He  is  the  person  who  has 
a  legal  right,  who  is  injured ;  but  as  the  dead  man 
cannot  take  advantase  of  the  cause  of  action 
which  would  naturally  be  his,  the  legal  remedy 
for  that  cause  of  action  is  by  Lord  Campbell^ 
Act,  given  to  the  widow.  If  we  now  app^  this 
to  the  words  in  the  statute — the  Act  of  1893 — 
**  the  continuance  of  injury  or  damage,"  I  think 
there  is  no  continuance  of  injury  or  damaee  to 
the  person  to  whom  the  legal  injuiy  was  done. 
That  person  is  dead,  and  the  continuing  damage 
to  the  widow  is  not  the  injury  for.  which  Lord 
Campbell's  Act  gives  a  remedy.  The  reason, 
therefore,  and  I  think  the  correct  reason, 
beinj^  that  the  injury  for  which  the  remedy 
is  given,  is  injury  done  to  the  deceased,  and 
that  remedy,  because  he  is  incapable  of  exer- 
cising it  owing  to  his  death,  is  transf nrred  to  the 
widow,  and  that  therefore  the  calculation  of  time 
must  be  made  from  the  time  when  the  in juiy,  that 
is  the  injury  in  its  legal  sense  of  injuria,  was 
done  or  took  place.  That  injury  took  place  when 
the  dose  of  opium  was  given  to  the  deceased,  or 
when  the  evil  effects  of  the  dose  of  opium  occurred. 
I  think  that  all  the  cases  cited  for  the  plaintiffs 
are  inapplicable,  except  that  it  might  be  said  in 
this  case  that  if  a  dose  of  opium  were  negligently 
given  to  a  person,  and  the  effects  did  not  show 
themselves  until  two,  three,  or  six  months,  or  a 
year  after,  then  such  person  could  have  sued  when 
the  evil  results  became  apparent  to  him.  That  is 
the  time  when  he  would  have  suffered  damage. 
If  a  plow  poison  were  given  him  which  killed  him 
at  the  end  of  a  year,  then  the  injury  for  which 
his  widow  mieht  sue  would  date  from  the  time  of 
his  death.  That  follows  the  exact  words  of  Lord 
Campbeirs  Act :  "  And  every  such  action  shall  be 
commenced  within  twelve  calendar  months  after 
the  death  of  such  deceased  person."  Therefore 
these  cases  as  to  subsidence,  owing  to  excavation, 
have  no  application  at  all.  They  simply  go  to 
show  that  it  was  not  the  giving  of  tne  opium 
from  which  the  man  himself  would  have  had  a 
right  to  date  his  iujary,  but  that  it  was  the 
moment  when  the  giving  of  the  opium  effected 
the  damage  to  his  health  or  constitution.  It 
therefore  seems  to  me  to  be  perfectly  plain  that 
these  words  *'  continuance  of  mjury  or  damage  " 
cannot  be  applied  so  as  to  mean  that  the  case  is 
taken  out  of  this  section  altogether,  and  that  the 
•action  may  be  brought  by  the  widow  at  any  time 
before  her  own  death,  in  consequence  of  the 
potential  earnings  of  the  husband  being  lost  to 
her.  There  was  one  other  point  taken  for  the 
plaintiffs.  It  was  contended  that  because  Lord 
Campbell's  Act  says  that  an  action  shall  not  be 
brought  after  one  year  from  the  death  of  the 


Esrson,  we  ought  to  hold  that  this  Act  of  1893, 
miting,  as  it  does,  the  time  to  six  months  in. 
which  the  action  must  be  brought^  conflicts  to 
that  extent  with  Lord  Campbell's  Act.  I  do  not 
think  that  that  is  the  proper  construction  of  the 
two  Acts.  It  is  true  Lord  Campbell's  Act  says 
the  action  must  be  brought  within  a  year,  and 
this  Act  of  1893  does  not  interfere  with  that, 
except  as  to  certain  specified  persons.  It  says 
that  if  the  defendants  are  a  public  body,  and  the 
act  complained  of  was  simply  done  by  them  by 
virtue  of  an  Act  of  Parliament  casting  upon  them 
certain  duties,  then  the  action  must  be  brought 
within  six  months.  That  does  not  interfere  with 
Lord  Campbell's  Act,  except  to  say  that  there  are 
Certain  classes  of  persons  where  the  time  limit 
shall  be  different;  and  it  says  that  not  only  in 
regard  to  actions  under  Lord  Campbell's  Act,  bat 
al«>  in  regard  to  any  kind  of  action  which  can  be 
brought  against  a  public  body.  Therefore  it  no 
more  inteneres  with  Lord  Campbell's  Act  than 
it  does  with  any  other  Act  of  Parliament.  I  do 
not  see  that  the  two  statutes  conflict  in  any  way, 
and  I  think  the  proper  term  in  which  the  action 
was  to  be  brought  was  six  months,  and  that  the 
six  months  must  be  calculated  from  the  death  of 
the  person  in  respect  of  whose  death  the  action 
was  brought.  Our  judgment,  therefore,  must  be 
for  the  defendants. 

BucKNiLL,  J. — I  agree.  The  very  simple 
question  here  is.  When  did  the  cause  of  action 
arise  P  If  the  man  had  lived,  of  course  the  cauee 
of  action  would  have  arisen  when  the  dose  was 
nven  him  and  caused  him  damage,  and  he  could 
have  brought  an  action  for  any  loss  he  may  have 
sustained  as  soon  as  the  overdose  was  given  him 
and  damage  resulted.  He  died,  and  having  died, 
the  Public  Authorities  Protection  Act  1893  says 
that  an  action  may  be  brought  within  six  months 
for  pecuniary  loss  if  the  relatives  can  prove  it. 
I  agree  with  what  was  said  for  the  plaintiffs  that 
the  action  is  not  only  for  the  overdose  of  opium, 
but  that  there  is  pecuniary  loss  also  to  the  widow 
which  has  to  be  considered.  We  do  not  know  in 
this  case  whether  there  was  any  pecuniary  loss  or 
not.  That  is  a  question  of  fact,  and  we  are  not 
asked  to  decide  it.  So  far  as  the  cause  of  action 
continues,  it  is  the  same  cause  of  action  as  the 
man  himself  had  for  the  giving  of  the  overdose  of 
opium.  More  than  six  months  have  elapsed  sinoe 
then.  The  Act  of  1893  says  that  the  action  must 
be  brought  within  six  months.  The  point,  there- 
fore, seems  to  me  a  very  short  point. 

Jvdgmeni'for  the  defendants. 

Solicitor  for  the  plaintiffs,  Thomas  Young, 
Kingston-on-Thames. 

Solicitor  for  the  defendants,  J.  W.  Syhes,  for 
James  Edgell,  Kingston-on-Thames. 
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Tuesday,  June  12, 1900. 
(Before  Gba^ktham  and  Ohanbbll,  JJ.) 

MaCKBBLL  and  ANOTHBB  (apps.)  V.  JXJSTICBS 
OF  THB  BbBNTFOBD  DIVISION  OF  MiDDLBSBX 

(reeps.).  (a) 

Licensing  —  Licence  —  Privileged  beerhouse — No 
beer  sold  in  house  for  long  ^period — Application 
by  new  tenant  to  renew  licence — Jurisaiction  of 
justices  to  refuse  renewal  upon  ground  that  no 
beer  had  been  sold — Wine  and  Beerhouse  Act 
1869  (32  &  33  Vict.  c.  27),  ss,  8, 19. 

A  beerhouse  which  was  licefised  prior  to  May  1869 
remained  continuously  licensed  down  to  the  year 
1898,  but  no  beer  had  been  sold  therein  for 
nearly  thirty  years,  and  the  successive  licensees 
had  not  intended  to  carry  on  the  premises  as 
licensed  premises. 

Upon  an  application  being  made  at  the  general 
annual  licensing  meeting  for  a  renewal  of  the 
licence  by  a  new  tenant  who  had  become  the 
occupier  of  the  premises,  and  who  intended  to 
carry  on  the  same  as  a  bona  fide  beerhouse,  but 
to  whom  a  transfer  of  the  licence  had  been 
refused : 

Held,  that  sect,  19  of  the  Wine  and  Beerhouse  Act 
1869  applied;  that  wnder  thai  section  the 
renewal  of  the  licence  could  only  be  refused  on 
one  or  m^ore  of  the  four  grounds  specified  in 
sect.  8  of  the  Act,  and  that  therefore  the  justices 
had  no  jurisdiction  to  refuse  the  renewal  on  the 
grounds  either  that  no  beer  had  been  sold  on  the 
premiites  for  many  years,  or  that  the  house  was 
not  required  for  tne  needs  of  the  neighbourhood, 
these  grounds  not  being  am^ongst  the  four 
specified  grounds, 

Casb  stated  by  tbe  Conrt  of  Qnarter  Sessions  for 
the  oonntj  of  Middlesex. 

On  the  Ist  July  1899  an  appeal  wad  heard  by 
the  qnarter  sessions  for  the  county  of  Middlesex 
against  a  refusal  of  the  licensing  justices  for  the 
Brentford  division  to  grant,  by  way  of  renewal,  a 
beerhouse  certificate  in  respect  of  certain  pre- 
mises known  as  the  Britannia  Tap  beerhouse, 
sitnate  at  Twickenham,  to  one  Robert  Shepherd, 
the  occupier  of  the  premises.  On  this  appeal 
Shepherd  and  one  Charles  Mackrell,  the  owner  of 
the  premises,  were  the  appellants,  and  the  licens- 
ing justices  of  the  Brentford  division  were  the 
respondents. 

The  following  facts  were  proved  or  admitted  on 
the  hearing  of  the  appeal : 

The  premises  in  question  were  premises  in 
respect  of  which  a  beerhouse  licence  for  the  sale 
by  retail  of  beer  and  cider,  to  be  consumed  on  the 
premises,  was  in  force  on  the  1st  May  1869,  and 
such  licence  had  been  (within  the  meaning  of 
sect.  7  of  the  Wine  and  Beerhouse  Act  1870) 
continuously  renewed  in  respect  of  the  premises 
from  time  to  time  down  to  and  including  the  year 
1898,  but,  notwithstanding  such  constant  renewals, 
no  beer  had  been  sold  on  the  premises  for  at  least 
twenty- eight  years. 

No  signboard  was  exhibited,  nor  was  there  any 
indication  of  a  licence  except  that  the  words 
"  licensed.  Sec."  were  printed  m  small  letters  over 
the  door. 

The  premises  were  30  yards  back  from  the  high 
road  in  an  inclosed  yard,  and  there  were  no  fittings 
on  the  premises  for  the  sale  of  beer. 

(•)  Reported  by  W.  W.  Obk,  Esq.,  BarrUter^t-Lftw. 


The  licence  for  the  premises  had  from  the 
year  1895  been  held  by  one  Harbor,  the  then  resi- 
dent occupier  of  the  premises,  but  no  beer  had 
been  sold  thereon  by  Harbor,  nor  had  anv  beer 
been  sold  thereon  by  retail  for  many  years  before. 
He  was  not  expected  to  trade  there,  and  had  no 
iostructions  to  do  so.  He  acted  as  manager  for  his 
employers,  Messrs.  Lascelies,  Tickner,  and  Co., 
aod  his  name  did  not  ^pear  in  the  rate-book. 

On  the  occasion  of  Harbor  seeking  to  transfer 
his  licence  to  one  Robert  Shepherd  in  Jan.  1899 
at  special  transfer  sessions,  the  licensing  justices 
first  became  aware  that  the  licensee  (Harbor)  had 
failed  to  exercise  his  rights  as  to  the  sale  of  beer 
on  the  premises. 

The  transfer  was  refused,  as  being  within 
sect.  4  of  the  Alehouse  Act  1828,  by  which  the 

1'ustices  are  '*  to  license  such  persons  intending  to 
:eep  inns  theretofore  kept  by  other  persons  being 
about  to  remove  from  such  inns." 

Prior  to  and  during  the  tenancy  of  Harbor  the 
premises  in  question  were  let  to  Messrs.  Lascelies, 
Tickner,  and  Co.,  brewers  of  Twickenham,  under 
a  lease  for  twenty-one  years,  and  the  occupation 
of  the  premises  by  Harbor  was  as  such  tenant 
to  these  brewers,  for  whom  he  acted  as  manager. 
These  brewers  were  the  owners  of  other  licensed 
premises  in  Tvnckenham,  and  the  Britannia  Tap 
beerhouse  was  for  many  years  used  only  as  a 
residence  for  their  managers,  and  since  1895  as 
the  sole  residence  of  Harbor,  and  as  a  wholesale 
store  for  beer  of  his  employers.  No  information 
was  ever  given  to  the  justices  of  these  facts,  and 
the  renewals  were  granted  in  ignorance  of  tiie 
fact  that  no  trade  was  carried  on. 

In  1898  the  lease  of  the  brewers  expired,  and 
the  appellant  Mackrell  became  by  purchase  the 
owner  of  the  premises. 

By  a  lease  dated  the  4th  Jan.  1899  Mackrell  let 
the  premises  at  the  rent  of  302.  per  annum  upon  a 
yearly  tenancy  to  tbe  appellant  Shepherd,  who 
entered  into  occupation  of  the  premises  (which 
were  vacated  by  Hai'bor)  under  the  lease,  and 
was  at  the  time  of  the  refusal  of  the  certificate 
hereinafter  mentioned,  and  stUl  is,  the  occupier 
thereof. 

In  Jan.  1899  an  application  for  the  transfer  of 
the  licence  was  made,  and,  on  the  above  facts 
being  known,  was  refused  on  the  authority  of 
Beg,  V.  Gotham  (78  L.  T.  Rep.  468;  (1898)  1 
Q.B.  802).  . 

At  the  general  annual  licensing  meeting  for  the 
Brentford  Division,  on  the  7th  March  1899,  the 
appellant  Shepherd  duly  applied  for  a  renewal 
to  himself,  as  real  resident  holder  and  occupier 
of  the  premises,  of  the  certificate  previously 
granted  by  the  respondent  justices  to,  and  held 
by.  Harbor. 

Notice  of  objection  to  such  renewal  was  given 
by  the  direction  of  the  justices  on  the  grounds 
that  no  beer  had  been  sold  on  the  premises  for 
many  years,  and  that  the  beerhouse  was  not 
reauired  for  the  needs  of  the  neighbourhood. 

No  objection  was  made  on  any  of  the  four 
grounds  applicable  under  the  Wine  and  Beer- 
house  Act  1869,  s.  8,  to  beerhouse  licences  granted 
prior  to  the  year  1869. 

The  application  for  the  renewal  was  refused 
by  the  licensing  -justices  at  their  adjourned 
meeting  on  the  30th  March  1899,  and  the  appel- 
lants appealed  to  quarter  sessions  against  the 
refusal  of  the  renewal  of  the  certificate. 
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TJ^n  the  hearing  of  the  appeal,  after  proof  of 
admission  of  the  above  facts,  it  was  contended 
by  the  respondents :  (1)  That  the  application  of 
the  appellant  Shepherd,  being  one  for  the  renewal 
of  the  certificate,  the  appellant  or  his  predecessor 
must  be  a  person  "  keeping  '*  an  inn  within  the 
meaning  of  sect.  1  of  the  AJehonse  Act  1828,  and 
that  on  the  facts  this  applicant  was  not  such  a 
person ;  (2)  that  they  were  governed  by  the  case 
of  Beg.  y.  Cotham  (uhi  svj^ ;  (3)  that  inasmnch 
as  no  beer  hnd  been  sold  upon  the  premises 
in  question  by  the  previous  occupier,  there 
was  no  jurisdiction  under  the  Alehouse  Act 
1828  (9  Geo.  4,  c.  61)  or  under  the  Wine 
and  Beerhouse  Act  1869  (32  &  33  Yict.  c.  27), 
to  grant  to  the  appellant  Shepherd  a  renewal  of 
the  certificate ;  (4)  that  from  the  facts  above  set 
forth  the  previous  renewal  certificate  purporting 
to  be  granted  under  sect.  1  of  the  Alehouse  Ac^ 
1828  at  the  annual  licensing  sessions  in  1898  was 
a  void  and  empty  form,  and  in  law  could  not  be 
renewed  in  1899;  (5)  that  there  must  be  some 
actual  keeping  or  user,  without  which  the  licensing 
justices  have  no  jurisdiction  to  exercise  their 
powers  under  the  Licensing  Acts,  and  that  it  is 
against  public  policy  for  Uie  justices  to  renew 
the  form  of  a  certificate  to  exercise  a  privileged 
trade,  which  privilege  was  not  intended  to  be 
exercised,  since  it  would  be  prejudicial  to  other 
bond  fide  applicants  for  new  licences,  and  to  the 
legitimate  requirements  of  the  public  purchasing 
l>eer  within  the  licensing  district. 

On  behalf  of  the  appellants  it  was  contended 
that  the  premises  were  a  privileged  beerhouse 
within  the  meaning  of  sects.  8  and  19  of  the 
Wine  and  Beerhouse  Act  1869  and  sect.  7  of  the 
Wine  and  Beerhouse  Act  1870,  and  that  a  renewal 
of  the  certificate  therefore  could  only  be  lawfully 
refused  upon  one  or  more  of  the  four  groun<u 
mentioned  in  sect.  ^  of  the  Wine  and  Beerhouse 
Act  1869. 

The  appellants  further  contended  that  the  case 
of  Beg.  V.  Cotham  {uhi  stup)  was  not  applicable 
for  the  following  reason :  The  application  in  tfaat 
-case  was  made,  not  for  a  renewal  under  sect.  1 
of  the  Alehouse  Act  1828,  but  for  a  transfer 
under  sect.  4  of  that  Act,  which  requires  a 
transferor  to  have  been  a  person  about  to  remove 
from  premises  kept  as  licensed  premises.  In  the 
case  of  Beg.  v.  Uotham  (uhi  8up.)  the  transferor 
had  not  lived  in  the  licensed  premises  for  many 
years,  such  premises  being  kept  by  other  persons 
as  a  draper's  shop. 

The  appellants  therefore  alleged  that  the  present 
application  was  distinguishable  from  the  above 
case,  as  made  under  a  different  section  of  the  Ale- 
house Act  1828,  and  by  a  person  duly  qualified  by 
residence. 

The  justices  found  as  a  fact  that  no  beer  had 
been  sold  by  retail  and  that  the  successive  licensees 
had  not,  nor  had  they  any  intention,  nor  could 
they  have,  carried  on  an  inn  on  the  premises  as 
licensed,  and  that  such  licence  was  merely  colour- 
4ible. 

They  were,  on  the  whole,  of  opinion  that  the 
determination  of  the  respondent  justices  was 
correct;  that  the  decision  in  Beg.  v.  Cotham 
(uhi  sup.)  was,  notwithstanding  the  difference  as 
to  occupation,  in  principle  appncable  to  this  case, 
and  they  held  that  as  no  beer  had  been  sold  upon 
the  premises  in  question  under  previous  certifi- 
cates for  so  long  a  time,  such  premises  had  not 


been  kept  as  a  beerhouse ;  that  no  use  had  been, 
made  of  the  licence;  that  the  suooessive  trans- 
ferees had  not  intended  to  keep,  nor  had  tibey 
kept,  an  inn,  and  that  therefore  there  was  no 
jurisdiction  to  grant  a  certificate  by  way  of 
renewal  in  respect  of  these  premises  to  the  appli- 
cant Shepherd,  notwithstanding  the  fact  that  the 
applicant  was  the  occupier  of  the  premises  at  the 
time  of  his  application. 

The  Quarter  sessions  therefore  dismissed  the 
appeal,  but  subject  to  this  case. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  holding,  or 
whether  they  were  limited  in  refusing  the  renewal 
of  the  certinctate  to  the  four  grounds  specified  in 
sect.  8  of  the  Wine  and  Beerhouse  Act  1869,  or 
whether,  under  the  circumstances  of  this  case, 
they  were  justified  in  law  in  dismissing  the 
appeal. 

The  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict.  c.  27)  provides  : 

Sect.  19.  Where  on  the  let  May  1869,  a  licenoe 
under  any  of  the  said  recited  Acts  is  in  foroe  with 
respect  to  any  honse  or  shop  for  the  sale  by  retail 
therein  of  beer,  cider,  or  wine  to  be  consnmed  on  the 
premises,  it  shall  not  be  lawfal  for  the  jnitioes  to  refuse 
an  application  for  a  certificate  for  the  sale  of  beer,  cider, 
or  wine,  to  be  consnmed  on  the  premises  in  respect  of 
each  honse  or  shop,  except  upon  one  or  more  of  the 
grounds  upon  which  an  application  for  a  certificate  under 
this  Act  in  respect  of  a  licence  for  the  tale  of  beer, 
cider,  or  wine  not  to  be  consumed  on  the  premises,  may 
be  refused,  in  accordance  with  this  Act. 

The  Wine  and  Beerhouse  Act  1870  (33  &  34 
Vict.  c.  29)  provides  : 

Sect.  7.  The  19th  eection  of  the  principal  Act  shal 
extend  to  licences  granted  by  way  of  renewal  from  time 
to  time  of  licences  in  force  on  the  let  May  1869,  whether 
Buch  licences  continue  to  be  held  by  the  same  person  or 
have  been  or  may  be  transferred  to  any  other  person  or 
persons. 

Bruce  Williamson  for  the  appellants. — The 
decision  of  the  quarter  sessions  went  entirely  on 
the  case  of  Beg,  v.  Cotham  (78  L.  T.  Kep.  468  ; 
(1898)  1  Q.  B.  802),  which  has  no  application  to 
this  case.  The  justices  totally  misconceived  the 
effect  of  that  case.  In  their  judgment  they  refer 
to  the  words  *'  theretofore  kept  as  an  inn,"  and 
they  find  that  this  house  was  not  theretofore  kept 
as  an  inn.  These  words  are  in  sect.  4  of  the  Ale- 
house Act  1828,  which  section  does  not  apply  to 
this  case  at  aU,  but  they  are  not  in  sect.  1,  which 
is  the  section  which  does  apply.  Sect.  4  of  the 
Act  of  1828  refers  exclusively  to  the  special  juris- 
diction which  is  given  to  the  justices  at  special 
sessions  to  grant  licences  by  way  of  tranef  er  at 
these  sessions,  and  sects.  4  and  14  may  be  read 
together,  the  latter  section  specifving  a  number 
of  cases — such  as  on  death,  removal,  &c. — ^in  which 
the  justices  have  special  jurisdiction  at  these 
special  sessions  to  grant  licences.  In  all  these 
cases  under  sects.  4  and  14  the  jurisdiction  to 
grant  licences  is  an  entirely  special  jurisdiction 
and  is  wholly  distinct  from  the  jurisdiction  which 
the  justices  ezei*cise  when  they  grant  or  renew 
licences  at  the  general  annual  uoensing  meeting. 
In  Beg,  v.  Cotham  {uhi  sup.)  the  application  was 
made  not  for  a  renewal,  but  for  a  transfer  under 
sect.  4,  and  the  licence  had  preyiously  been  held 
in  the  name  of  a  person  who  had  not  resided  in 
the  premises  for  ten  years.  Consequently,  when 
the  application  was  made  undw  sect.  4^  the  pre- 
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Tious  holder  of  the  licence  did  not  reside  on  the 
premiBes  at  all  bo  as  to  bring  the  applicant's  case 
within  the  special  jurisdiction  of  the  justices  under 
sect.  4.  The  present  case  is  totally  diif erent»  as, 
admittedly,  the  applicant  was  the  resident  occnpier, 
and  the  application  was  one  not  for  a  transfer, 
bat  for  a  renewal,  made  by  a  person  to  whom  a 
transfer  was  refused.  There  is  nothing  in  sect.  1  to 
preyent  Shepherd  from  applying.  ^  came  for  a 
renewal ;  he  was  a  bond  fide  tenant  and  occupier 
of  the  premises.  He  was  not,  it  is  true,  the 
holder  ol  the  preyious  licence,  and  it  is  not  neces- 
sary that  he  should  be  so,  because  as  tenant  and 
occupier  he  is  entitled  to  apply  for  a  renewal, 
though  he  is  not  the  licensed  person,  not  having 
got  a  transfer : 

Bjfmona  v.  Wed/more^  69  L.  T.  £ep.  801 ;  (1894)  1 
Q.  B.  401. 

A  liceiued  house  is  different  from  an  inn;  an 
innkeeper  is  bound  to  keep  his  inn  open,  but  there 
is  no  such  obligation  as  to  a  licensed  house,  and 
the  mere  fact  that  a  licensed  person  does  not 
exercise  his  priyileee  of  selling  beer  is  no  ground 
for  refusing  his  licence  in  the  case  of  a  priyi- 
leged  beerhouse  such  as  the  present.  The 
justices  have  no  option,  but  are  bound  to 
renew  unless  upon  one  or  more  of  the  four 
grounds  in  sect.  8,  and  the  reasons  given  for 
the  refusal  here  were  not  within  those  grounds. 
It  must  be  taken  to  have  been  admitted  both 
before  the  licensing  justices  and  the  quarter 
sessions  that  the  applicant  had  all  the  qualifica- 
tions required  by  the  four  grounds  and  that  none 
of  those  grounds  of  refural  applied.  This  is  a 
privileged  beerhouse — and  it  is  only  because  it  is 
aprivifeged  beerhouse  that  the  applicant  is  entitled 
to  succeed — and  therefore  the  case  comes  under 
sect.  19  of  the  Wine  and  Beerhouse  Act  of  1869, 
as  extended  by  sect.  7  of  the  Wine  and  Beer- 
house Act  1870,  and  the  justices  are,  by  that 
section,  confined'  to  the  four  grounds,  and  cannot 
go  outside  those  grounds  and  refuse  the  renewal 
merely  because  it  is  shown  that  a  previous  holder 
of  the  licence  did  not  exercise  his  right  and  sell 
beer  under  the  licence.  That  is  not  a  ground 
of  refusal  under  sect.  8.  The  case  comes  within 
8ymont  v.  Wedmore  {vbi  8ii|>.),  which  is  a  direct 
authority  for  showing  that  the  applicant  Shep- 
herd was  entitled  to  apply  for  a  renewal,  although 
he  was  not  the  holder  ot  the  licence,  and  although 
a  transfer  was  refused,  and  that,  the  case  coming 
within  sect.  19,  the  justices  were  limited  to  the 
four  grounds  of  refusal. 

The  respondent  justices  did  not  appear. 

Gbantuam,  J. — In  this  case  it  is  strange,  con- 
sidering all  the  legislation  there  has  been  as  to 
licences  and  licensed  houses,  that  the  licensing 
laws  should  have  left  altogether  out  of  sight  a 
case  of  this  kind,  namely,  whetJier  tiie  licensing 
justices  are  bound  to  renew  a  beerhouse  Hcence 
year  aftor  year  although  no  beer  is  sold  there, 
and  although  the  holder  of  the  licence  may  not 
intend  to  sdl  beer  there.  Tha^  however,  is  not 
exactly  this  case,  though  it  is  near  it.  We  have 
to  determine  the  matter  upon  the  Ujc^a  of  this 
narticular  case,  and  the  question  then  is,  when  a 
nouse  has  been  licensed  as  a  beerhouse  in  1869 
and  has  been  continuously  licensed  ever  since, 
and  a  person,  who  bund  fiae  applies  for  a  renewal, 
intends  to  carry  on  the  business  there,  whether 
Mao.  Ca8.— Yol.  XIX. 


or  not  the  justices  can  go  outeide  sect.  19  of  the 
Wine  and  Beerhouse  Act  1869,  and  outside  the 
four  grounds  mentioned  in  sect.  8  of  that  Act  and 
refuse  to  grant  a  renewal  of  the  licence  because 
no  beer  has  been  sold  there  oV  because  they  con- 
sider that  the  licence  is  not  required  for  the  needs 
of  the  neighbourhood.  In  my  judgment  they 
have  no  power  to  refuse  the  renewal  on  an^  such 
grounds.  The  section — sect.  19 — is  clear ;  it  says 
with  regard  to  these  beerhouses  that  have  been 
continuously  licensed  since  1869 :  "  It  shall  be 
lawful  for  the  justices  to  refuse  an  application 
for  a  certificate  for  the  sale  of  beer,  cider,  or 
wine  to  be  consumed  on  the  premises  in  respect 
of  such  house  or  shop,  except  upon  one  or  more 
of  the  grounds  upon  which  an  application  for  a 
certificate  under  this  Act  in  respect  of  a  licence 
for  the  sale  of  beer,  cider,  or  wine  not  to  be  con- 
sumed on  the  premises  may  be  refused  in  accord- 
ance with  this  Act " ;  and  sect.  8  sets  out  those 
four  grounds,  and  says  that  an  application  for  a 
certificate  shall  not  m  ref  osed  except  upon  one  or 
more  of  those  grounds.  I  now  refer  to  the  case 
to  see  the  grounds  on  which  this  licence  was 
refused.  The  case  says :  "  Notice  of  objection  to 
such  renewal  was  given  by  the  direction  of  the. 
justices  on  the  grounds  that  no  beer  had  been 
sold  on  the  premises  for  many  years  and  that  the 
beerhouse  was  not  required  for  the  needs  of  the 
neighbourhood.  No  objection  was  made  on  any 
of  the  four  grounds  applicable  under  the  Wine 
and  Beerhouse  Act  1869,  s.  8."  Suppose  that 
only  one  jear  had  elapsed  since  the  sale  of  beer 
on  the  premises,  could  the  justices  have  refused 
the  licence  on  that  ground,  or  suppose  that  only 
a  few  months  had  elapsed,  would  that  have  been  a 
ground  for  the  justices  to  refuse  the  licence  P  I 
thmk  it  would  not  have  been  a  ground  for  refus- 
ing, and  the  justices  have  weakened  their  case  by 
saying  that  the  needs  of  the  neighbourhood  did 
not  require  the  licence.  That  is  not  a  reason 
which  they  can  properly  teke  into  account.  I 
think  the  case  comes  unaer  sect.  19,  and  that  we 
are  bound  by  sect.  19.  That  section  has  created 
a  class  of  privileged  houses,  and  I  see  no 
reason  why  uie  house  in  the  present  case  has 
forfeited  that  privilege.  I  think,  therefore,  that 
not  only  the  licensing  justices  but  the  quarter 
sessions  were  wrong  in  refusing  this  licence. 
They  ought  to  have  granted  the  certificate  for 
the  renewal,  and  this  appeal  must  therefore  be 
allowed. 

Channbll,  J. — ^I  have  come  to  the  same  con- 
clusion. It  is  no  doubt  rather  difficult  to  follow 
all  these  licensing  Acte,  and  one  of  the  difficulties 
in  the  present  case  is  that  no  one  has  come  to 
arg^e  the  case  on  the  other  side.  In  this  case, 
however,  it  seems  to  me  that  the  applicants  are 
entitled  by  virtue  of  sect.  19  of  tne  Wine  and 
Beerhouse  Act  1869  (32  &  38  Yict.  c.  27),  to  have 
the  renewal  which  they  ask  for.  That  section 
provided  that  in  the  case  of  these  beerhouses 
licensed  on  the  1st  May  1869  the  renewal  of  the 
licence  should  not  be  refused,  except  on  one  or 
more  of  the  grounds  specified  in  sect.  8,  and  it 
prevented  the  renewal  from  being  refused  on  any 
ground  other  than  those  four  grounds.  So  far  as 
that  section — sect.  19— was  concerned,  it  only 
extended  to  one  year  and  preserved  those  rights 
for  one  year.  In  the  following  year  the  Wine 
and  Beerhouse  Act  1870  was  passed,  and  that 
Act,  in  sect.  7,  deals  with  the  <*44e  where  these 
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licences  have  been   continnonslj  renewed  from 
year  to  year,  and  applies  the  provisions  of  sect.  19 
to  sncb  a  case.     Since  that  ^ct  was  passed  it 
seems  to  me  that  a  person  who  has  got  a  privileged 
licence  under  the  Act  of  1869,  and  whose  licence 
has  been  continuously  renewed  since  that  date,  is 
entitled  to  come  and  ask  for  a  renewal,  and  that 
such  renewal  can  only  be  refused  on  one  or  more 
of  those  four  grounds.     The  fact  that  there  has 
been  no  beer  sold  on  the  premises  for  many  years 
is  not  one  of  those  four  grounds,  and  is  no  ground 
at  all  for  refusing  the  renewal.    The  person,  who 
in  this  case  had  the  licence  renewed  from  year  to 
year,  did  not  exercise  his  right  of  selling  beer, 
and  that  state  of  things  continued  for  some  years. 
Then  the  person  who  was  entitled  to  sell  moves 
out  of  the  house;  he    was    unable   to  get  the 
existing  licence  transferred  to  the  present  appli- 
cant, and  Beg.  v.  Gotham  (ubi  sup.)  is  an  autho- 
rity for  that,  because  the  transfer  machinery  does 
not  apply  to  such  a  state  of  things.  Gonse(}uently, 
a  new  tenant  coming  into  these  premises  is  in  the 
position  that  he  cannot  then  get  a  transfer  and 
cannot  sell  beer,  with  the  result  that  he  has  to 
wait  till  the  end  of  the  year.    What  is  his  posi- 
tion at  the  end  of  the  year  ?   On  the  authority  of 
Symons  v.   Wedmore   (ubi  aup.)  it  is  quite  clear 
that  the  present  tenant  of  tnis  house  was  in  a 
position  to  come  at  the  eod  of  the  year  and  ask 
for  a  renewal  of  the  licence,  although  he  was  not 
in  a  position  to  get  a  transfer  of  it.    I  think  his 
rights  were  preserved,  and  that  he  was  entitled 
under  sect.  19  of  the  Act  of  1869,  as  extended  and 
amended  by  sect.  7  of  the  Act  of  the  following 
session,  to  come  to  the  justices   and  ask  for  a 
renewal  of  the  licence,  and  such  renewal  could 
only  be   refused  on   one  of  the   four   specified 
grounds.    That  being  so,  the  justices  were  wrong 
in  refusing  it  upon  any  other  grounds ;  and  I  think 
the  justices  in  quarter  sessions  were  mistaken  in 
hoi  ling  that  the  case  of  Beg.  v.  Gotham  (u&t  suv.) 
applied.      That    case    merely    shows    that    tue 
machinery  for  transferring  a  licence   does    not 
apply  to  such  a  case  as  the  present.    1  think  the 
applicant  was  not  disqualified  from  asking  for  the 
renewal,  and  I  agree  that  this  appeal  must  be 
allowed. 

Appeal  aUoboed.     Case  remitted  to  the  justices 
with  a  direction  to  grant  the  licence. 

Solicitors  for  the  appellants,  Gharles  Bohinson 
and  Co. 


Friday,  May  18,  1900. 
(Before  Ridley  and  Bigham,  JJ.) 

TyLEB    (app.)    V.    KiNGHAM    AND    SON   ' 

Limited  (resps.).  (a) 

Adulteration — Margarine — Certificate  of  analysis 
— Different  proceedings — Evidence — Sale  of  Food 
and  Drugs  Act  1875  (38  &  39  Vict.  c.  63),  ss.  14, 
2l--Margarine  Act  1887  (50  &  51  Vict.  c.  29), 
ss.  6,  12. 

A  certificate  of  analysis  given  under  the  provisions 
of  sect.  14  of  the  Sale  of  Food  and  Drugs  Act 
1875  is  admissible  in  evidence  under  sect.  21  of 
that  Act  only  in  the  proceedings  with  reference 
to  which  it  was  given. 

A.  bougJU  as  butter  from  B.  what  on  analysis  was 
filwwn  to  be  margarine.     A.  on  purchasing  it 

Ka)  Reported  bj  J.  Akdbew  STbabam,  Esq.,  Barrlater-at-Lftw. 


told  B.  it  was  bouaht  for  purposes  of  aiui2ycis, 
amd  he  observed  aU  the  provisions  of  sect.  14  of 
the  Sale  of  Food  and  Drugs  Act  1875.  Atike 
hearing  of  a  summons  taken  out  by  A.  against 

B.  for  a  breach  of  sect.  6  of  the  Margarine  Act 
1887,  the  justices  dismissed  the  summons  on  the 
ground  that  B.  had  bought  the  margarine  from 

C.  under  a  warranty  that  it  was  pure  butter, 
A.  then  took  out  a  summons  under  the  sam^ 
section  ctgainst  C,  and  at  the  hearing  he  offered 
in  evidence  the  certificate  oj  analysis  he  had 
obtained  for  the  purpose  of  the  proceedings 
against  B.  The  justices  refused  to  aeeepl  this 
as  evidence  against  C 

Held,  that  the  aecision  of  the  justices  was  right. 
Buckler  v.  Wilson  (73  L.   T.  Bep.  580;  (1896) 
1  Q.  B.  83)  distinguished. 

Case  stated  by  the  justices   of  the  Brentford 
division  of  the  county  of  Middlesex. 

Messrs.  Kingham  and  Son  Limited  (hereinafter 
called  the  respondents)  were  summoned  by  Walter 
Tyler  for  that  they  being  persons  dealing  La 
margarine  did  not  conform  to  one  of  the  regul&- 
tlons  referred  to  in  sect.  6  of  the  Margarine  Act 
1887  inasmuch  as  they  did  deliver  to  one  Isaiah 
John  Longstreeth,  of  114,  Whitestile-road,  Brent- 
ford, on  or  about  the  12th  Sept.  1899,  at  the  parieh 
of  Old  Brentford,  in  the  said  county,  a  certain 
package  containing  margarine  without  having 
durably  marked  on  the  top,  bottom,  and  sides 
thereof  in  printed  capital  letters  not  less  tkan 
three-quarters  of  an  inch  square  the  word  "  Mar- 
garine, contrary  to  the  stattLbe  in  that  case  made 
and  provided. 

Upon  the  summons  coming  on  for  hearing,  the 
justices  dismissed  it  without  calling  on  the 
respondents  to  offer  evidence,  but  agreed  to 
grant  a  case,  ibhe  following  facts  to  be  taken  as 
admitted : — 

Walter  Tyler  (hereinafter  called  the  appellant) 
was  an  inspector  of  weights  and  measures  duly 
appointed  by  the  Goun^  Council  of  Middlesex. 
The  respondents  were  a  umited  liability  company 
carrying  on  business  at  Brentford  as  wholesale 
grocers. 

On  the  21st  Sept.  1899  the  appellant  purchased 
from  Longstreeth,  a  retail  grocer  at  Brentford, 
with  the  intention  of  submitting  the  same  to 
analysis,  an  article  which  was  represented  to  him 
as  being  what  he  asked  for — ^namely,  butter.  The 
appellant  at  the  time  of  such  purchase  com- 
plied in  every  respect  with  sect.  14  of  the  Sale  of 
Food  and  Drugs  Act  1875,  and  Longptreeth 
accepted  one  of  the  three  parts  into  which  the 
article  purchased  had  been  divided  by  the 
appellant. 

The  appellant  on  the  same  day  delivered  one 
of  the  other  parts  of  the  article  to  the  public 
analyst  for  the  county  of  Middlesex,  who  on  the 
3rd  Oct.  1899  gave  his  certificate,  which  waa  to 
the  effect  that  the  article  purchased  contained 
10  per  cent,  of  foreign  fat,  not  butter  fat. 

After  the  analyst  had  given  his  certificate  the 
appellant  applied  for  and  obtained  two  summonses 
against  Longstreeth,  one  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875,  and  one  under  sect.  6 
of  the  Margarine  Act  1887. 

The  article  from  which  the  sample  was  taken 
was  purchased  by  Longstreeth,  with  no  intention 
of  having  it  analysed,  mm  the  respondents,  who 
delivered  it  to  him  with  an  invoioe  and  in  a  tab 
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marked  "  Pare  Butter."  Longstreeth  purchased 
the  article  from  the  respoodents  in  the  ordinary 
way  of  trade  for  resale.  Longstreeth  did  not 
act  as  the  agent  of  the  respondents  in  reselling  to 
the  appellant. 

The  summons  under  the  S^le  of  Food  and  Drugs 
Act  1875  against  Longstreetii  came  on  for  hearing 
on  the  24Ui  Oct.  1899,  before  the  justices  then 
sitting  at  the  petty  sessions  at  Brentford,  who 
found  as  a  fact  that  the  article  purchased  by  the 
appellant  wan  margarine,  but  that  the  words 
branded  on  the  tub,  together  with  the  invoice  from 
the  respondents,  amounted  to  a  warranty  given 
by  the  respondents  to  Longstreeth  that  the  article 
was  butter,  and  they  accordingly  dismissed  the 
summons.  Upon  the  hearing  ox  the  summons 
Longstreeth  did  not  dispute  the  accuracy  of  the 
analyst's  certificate.  The  respondents  were  not 
called  as  witnesses,  nor  were  they  present  or 
represented  at  the  hearing.  The  appellant  there- 
upon abandoned  the  summons  under  uie Margarine 
Act  against  Longstreeth. 

On  the  26th  Oct  1899  the  appellant  applied  for 
and  obtained  a  summons  against  the  respondents, 
under  sect.  6  of  the  Margarine  Act  1887,  which 
came  before  the  justices  on  the  2nd  and  23rd  Nov. 
1899. 

On  the  hearing  of  the  summons  the  appel- 
lant offered  in  evidence  the  certificate  of  the 
public  analyst,  but  it  was  objected  on  the  part 
of  the  respondents  that  such  certificate  was  not 
admissible  as  evidence.  The  respondents  did  not 
require  the  public  analyst  to  be  called  as  a  wit- 
ness, but  contended  that,  even  admitting  (on  which 
point,  however,  they  intimated  they  were  prepared 
to  call  evidence  if  necessary)  that  the  article  sold 
by  Longstreeth  to  the  appellant  was  at  the  time 
of  such  sale  in  the  same  state  and  condition  as  it 
was  when  sold  and  delivered  by  the  respondents 
to  Longstreeth,  the  summons  ought  to  be  dis- 
missed on  this  ground,  among  others,  that,  as  no 
part  of  the  sample  of  the  article  sold  to  the 
appellant  and  subsequently  analysed  had  been 
offered  or  delivered  to  the  respondents,  the  terms 
of  sect.  14  of  the  Sale  of  Food  and  Drogs  Act 
1875  had  not  been  complied  with,  and  therefore 
the  certificate  was  not  admissible  in  evidence 
against  the  respondents. 

The  appellant  contended  that,  as  Longsti-eeth 
bad  not  bought  the  article  from  the  respondents 
for  analysis,  the  terms  of  sect.  14  need  not  be 
complied  with  in  order  to  make  the  certificate 
evidence,  under  sect.  21  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  against  the  respondents,  and 
the  case  of  Buckler  v.  WUscm  (73  L.  T.  Rep.  580 ; 
(1896)  1  Q.  B.  83)  was  relied  on.  The  justices  held 
that  the  certificate  was  not  admissible,  and,  as  no 
other  evidence  was  offered  that  the  article  sold  as 
pure  butter  was  margarine,  they  dismissed  the 
summons. 

By  the  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict.  c.  63) : 

Sect.  14.  The  person  porohaeit  g  any  article  with  the 
intention  of  snbmitting  the  same  to  analysis  sball,  after 
the  purchase  shall  have  been  completed,  forthwith  notify 
to  the  seller  or  his  Agent  selling  the  arUole  his  intention 
to  have  the  same  analysed  by  the  pnblio  analyst,  and 
shall  offer  to  divide  the  article  into  three  parts  to  be 
then  and  there  separated  and  each  part  to  be  marked 
and  sealed  or  fastened  np  in  snoh  manner  as  its  natnre 
will  permit,  and  shall,  if  required  to  do  so,  proceed 
accordingly,  and  shall  deliver  one  of  the  parts  to  the 


seller  or  his  agent.  He  shall  afterwards  retain  one  of  the 
said  parts  for  fntnre  comparison,  and  submit  the  third 
part,  if  he  deems  it  right  to  have  the  article  analysed, 
to  the  analyst. 

Sect.  21.  At  the  hearing  of  the  informal  ion  in  snch 
proceeding  [i.6.,  proceeding  for  penalty  nnder  sent.  20] 
the  prodnction  of  the  certificate  of  the  analyst  shall  be 
snffioient  evidence  of  the  facts  therein  stated,  nnlees  the 
defendant  shall  require  the  analyst  shall  be  called  as  a 
witness. 

By  the  Margarine  Act  1887  (50  &  51  Yict.  c.  29) : 

Sect  12.  All  proceedings  under  this  Act  shall,  save 
as  expressly  varied  by  this  Act,  be  the  same  as  pre- 
scribed by  sects.  12  to  28  indnsive  of  the  Sale  of  Food 
and  Drugs  Act  1875. 

Lewis  Richards  for  the  appellant. — Sect.  14 
does  not  apply  under  the  circumstances  of  this 
case,  since  Longstreeth,  who  made  the  purchase 
from  the  respondents,  did  not  buy  for  the  purpose 
of  having  the  article  he  bought  analysed : 

Buckler  v.  WiUon  (sup.). 

It  was  not  necessary,  therefore,  to  the  prosecution 
to  observe  the  various  requirements  of  that  action. 
[Ridley,  J. — The  question  really  is,  Had  the 
justices  any  evidence  that  this  stuff  was  marga- 
rine PJ  It  was  admitted  by  the  respondents  that 
it  was.  [BlGHAM,  J. — I  can  find  no  such  admis- 
sion.] 

Bonsey,  for  the  respondents,  was  not  called 
upon. 

BiDLBY.  J. — In  this  case,  in  the  proceedings 
against  Longstreeth  he  escaped  conviction  because 
he  showed  that  he  bought  the  article  with  a 
written  warranty.  Fresh  proceedings  were  then 
taken  against  Kingham  and  Sons,  from  whom 
Longstreeth  boi^ht,  and,  unless  there  is  something 
in  the  Act  of  Parliament  that  enables  a  docu- 
ment which  was  used  as  evidence  in  the  first  case 
to  be  used  as  evidence  against  other  persons,  it 
is  clear  the  analysis  offered  in  evidence  cannot  be 
admitted.  In  Buckler  v.  Wilson  (sup.)  there  was 
evidence  that  the  article  sold  was  margarine. 
Here  the  only  evidence  tendered  was  the  analyst^s 
certificate.  That  by  sect.  21  of  the  Sale  of  Food 
and  Druffs  Act  1875  was  made  evidence  in  the  pro- 
ceedings for  which  the  analysis  was  made.  It  does 
not  follow  that  a  document  which  was  evidence 
in  the  first  case  would  be  evidence  in  the  pro- 
ceedings in  the  second  case.  In  my  opinion  we 
are  asked  to  put  too  large  a  construction  on  the 
section,  and  therefore  this  appeal  fails  and  should 
be  dismissed. 

BiGHAM,  J. — I  am  of  the  same  opinion.  The 
question  we  have  to  consider  here  is  whether 
there  was  any  evidence  before  the  magistrates 
that  the  article  complained  of  was  margarine. 
The  only  evidence  of  that  fact  offered  to  tJiem 
was  a  certificate  of  an  analysis  which  had  been 
procured  for  the  purpose  of  the  prosecution  of 
Longstreeth,  who  on  some  previous  occasion,  it 
was  alleged,  had  been  selling  this  stuff  as  butter. 
By  the  Sale  of  Food  and  Drugs  Act  1875  such  a 
certificate  given  under  the  circumstances  set  out 
in  the  Act  was  admissible  as  priTnd  facie  evidence 
of  the  facts  stated  therein  in  the  prosecution  of 
Lonsstreeth ;  but  that  does  not  make  it  evidence 
in  the  prosecution  of  anyone  else  in  the  world. 
When  in  the  prosecution  of  Kingham  and  Son 
the  appellant  tendered  the  certificate  of  analysis 
as  evidence  that  the  article  sold  by  them  to  Long- 
streeth  was  margarine,  the  justices  upheld  that 
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objection  of  the  respondents  to  the  admission 
of  the  OTidenoe,  and  in  my  opinion  they  were 
rieht  in  doing  so  and  in  rejeoting  sach  evidence. 
Tne  respondents  were  entitled  to  reanire  proper 
evidence  of  the  fact  that  the  article  sold  was  mar- 
garine. The  production  of  a  document  signed  by 
a  person  who  was  not  present,  or  who,  at  any  rate, 
was  not  pnt  into  the  witness-box,  was  not  the  proper 
way  to  prove  it.  The  case  of  Buclder  v.  Wilson 
(sup.)  does  not  apply.  It  is  true  that  in  that 
case  the  prosecution  was  under  the  same  section 
as  it  is  in  this ;  but  in  that  case  the  analysis  had 
been  taken  for  the  purposes  of  the  case,  and  the 
certificate  was  admittea  without  objection.  It  is 
true  that  an  objection  was  taken  that  certain  of  the 
conditions  laid  down  by  the  Act  in  regard  to  the 
analysis  had  not  been  complied  with ;  but,  these 
objections  having  been  held  bad,  the  respondent 
in  the  case  admitted  the  result  of  the  analysis, 
and  did  not  dispute  that  the  article  was  margarine. 
Here,  however,  the  respondents  required  proper 
and  strict  proof  that  the  article  was  margarine, 
and  they  were  entitled  to  this. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Sir  B,  Nicholson. 
Solicitors  for  the  respondents.  Neve  and  Beck. 


May  18  and  21, 1900. 

(Before  Bidlby  and  Bigham,  JJ.) 

Bbo.  v.  Windbb  ;  Em  parte  Oobpobation  and 
Tbbasubbb  of  Bolton,  (a) 

Licensing  —  Appeal  —  Opposition  of  justices — 
Justices'  decision  reversed — Order  for  justices* 
costs — Taxation  out  of  sessions — Trecuurer  not  a 
party  to  taxation-^Validity  of  order — Alehouse 
Act  1828  (9  Geo.  4,  c.  61),  s.  29. 

The  licensing  justices  of  the  horouah  of  B.  having 
refused  an  application  for  an  alehouse  licence, 
the  applicant  appealed.  The  justices  directed 
their  clerk  to  appear  at  the  Court  of  Quarter 
Sessions  and  oppose  the  appeal,  arya  to  incur 
the  necessary  expenses  in  so  doing.  The  clerk 
accordingly  appeared  &^  counsel  on  behalf  of  the 
justices,  but  the  decision  of  the  justices  was 
reversed.  The  court,  purporting  to  a>ct  under 
sect.  29  of  the  Alehouse  Act  1828,  made  an  order 
in  blmik  for  the  clerk*s  costs  to  be  paid  by  the 
treasurer  of  B.,  and  then  contintLed  the  sessions 
by  adjournment  until  after  the  taxcUion  of  the 
costs  by  the  officer  of  the  court.  The  offi^cer  taxed 
the  costs,  but  the  treasurer  of  B.  was  not  sum- 
moned  to  be  present  and  was  not  present  at  such 
taxation,  and  the  taxation  was  never  expressly 
adopted  by  the  court. 

Held  ijby  the  cowrt),  that  the  order  of  the  Court  of 
Quarter  Sessions  was  bad  because  that  court 
had  not  exercised  the  jurisdiction  given  it  to 
**  order  payment  of  such  sum  as  should  in  the 
opinion  of  such  court  be  suffiment  to  indemnify 
such  justice  from  all  costs  .  .  .  such  justice 
may  have  been  put  to.*' 

Per  Ridley,  J, :  It  w€ls  bad  also  as  directir^  the 
justices  clerk's  costs  and  not  the  justices*  costs 
to  be  paid. 

Per  Bigham,  J. :  After  the  court  makes  the  general 
order  for  costs,  such  costs  must  be  taxed  in  the 
presence  of  the  party  who  is  to  pay,  precisely  as 
other  bills  of  costs  are  taxed. 

(a)  Beported  by  J.  Andrew  Strahan,  Eiq.,  B*rriBU»r-&u-Law. 


After  the  order  of  the  court  the  clerk  of  the  justices 
obtained  from  the  majority  but  not  aU  the 
justices  who  directed  him  to  appear  and  oppose 
the  appeal,  an  authority  to  receive  the  costs. 

Held  (by  Bigham,  J.),  that  he  was  not  a  person 
appointed  by  the  justices  to  receive  the  costs 
wvthin  sect.  29  of  the  Alehouse  Act  1828. 

Bulb  nisi  to  show  cause  why  an  order  of  the 
Lancashire  Court  of  Quarter  Sessions  should  not 
be  quashed. 

At  a  special  sessions  for  the  borough  of  Bolton 
held  under  the  Alehouse  Act  1828  in  Jan.  1B99, 
the  justices  granted  an  application  made  by  one 
James  Paisley  under  sect.  14  of  that  Act  for  an 
alehouse  licence  in  respect  of  certain  premises  in 
the  borough  of  Bolton,  Known  as  Halliwell  Lodge, 
in  substitution  for  or  renewal  of  a  licence  thereto- 
fore held  by  him  in  respect  of  certain  other 
premises  in  the  borough,  known  as  the  Bope  and 
Anchor,  which  were  about  to  be  pulled  down 
for  a  public  purpose  within  the  meaning  of  the 
Act. 

On  the  1st  March  1899  James  Paisley  opened 
Halliwell  Lodge  as  a  duly  licensed  house. 

On  the  3rd  March  several  residents  applied  for 
and  obtained,  on  the  ^pround  that  no  proper 
notice  was  given  of  Paisley's  application,  a  rule 
nisi  for  a  mandamus  directing  the  justices  to 
hear  and  determine  that  application  according  to 
law,  which  rule  was  discharged  on  the  9th  May. 

On  the  17th  May  notice  of  appeal  was  served 
by  the  applicants  upon  the  justices,  and  at  the 
same  time  notice  was  given  to  them  of  an  inten- 
tion to  apply  for  a  writ  of  certiorari  to  quash  the 
order  mMe  by  the  justices  on  Paisley's  applica- 
tion. 

On  the  27th  July  the  appeal  was  dismissed  and 
the  rule  nisi  for  a  certiorari  was  discharged  by 
the  Court  of  Appeal.  (For  a  report  of  these  pro- 
ceedings see  Beg.  v.  Nicholson  and  others.  Justices 
of  BoUon.;  Beg.  v.  Qreenhalgh  and  others.  Justices 
of  Bolton ;  Ex  parte  Bamber  and  others,  81  L.  T. 
Rep.  257 ;  (1899)  2  Q.  B.  455.) 

At  a  general  annual  brewster  sessions  for  the 
borough,  held  in  Aug.  1899,  James  Paisley,  in 
view  of  the  fact  that  the  existing  licence  woald 
expire  in  Oct.  1899,  applied  for  an  alehouse 
licence  in  respect  of  Halli^eU  Lodge.  Of  the 
twenty-four  justices  present,  twelve  voted  in 
favour  of  granting  the  application  and  ten 
against  granting  it,  and  two  did  not  vote.  As 
the  majority  wds  insufficient,  the  application  was 
refused. 

On  the  25th  Aug.  Paisley  gave  notice  of  appeal 
to  quarter  sessiom,  and  on  the  9th  Oct.  the 
justices  passed  a  resolution  that  the  clerk  should 
be  instructed  to  have  the  justices  represented  at 
the  hearing  of  the  cases  under  appeal,  and  autho- 
rising him  to  incur  such  costs  as  the  circum- 
stances demanded. 

The  clerk  to  the  justices  (Mr.  Robert  Winder) 
thereupon  briefed  counsel  and  secured  witneaaee 
in  support  of  the  justices'  decision. 

At  the  hearing  these  counsel  and  witneaaes 
were  heard,  but  the  Court  of  Quarter  Seasiona 
allowed  the  appeal  and  granted  the  application 
for  a  licence. 

At  the  conclusion  of  the  hearing  the  court,  on 
the  application  of  counsel  for  the  justices,  pur- 
porting to  act  under  the  authority  of  sect.  &  oi 
the  Alehouse  Act  1828,  made  the  following  order : 
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''This  oonrt  doth  order  the  treasurer  of  the 
oounty  boronffh  of  Bolton  forth  inth  to  pay  nnto 
Bohert  Win&r,  Esquire,  the  snm  of  for 

the  reasonable  ooets,  charges,  and  expenses  which 
he  hath  incurred  in  supporting  the  act^  order,  or 
adjadioation  of  William  Nicholson,  Eaqaire,  and 
otherS;  josticee  of  the  peace  of  the  said  borough, 
whereby  they  relased  to  grant  an  alehouse 
licence  to  one  James  Paisley,  for  doing  which 
this  shall  be  the  treasurer's  warrant"  A^d  they 
continned  the  sessions  by  adjournment  to  the 
18th  Dec.  1899,  in  order  that  the  clerk  of  the 
peace  might  ascertain  the  amount  of  the  costs. 

On  the  18th  Not.  1899  the  deputy  clerk  of  the 
peace  taxed  the  costs  at  Preston,  and  allowed 
them  at  310^.  16g.  4d.,  being  the  full  amount 
claimed  by  Winder  as  representing  the  justices. 
The  clerk  then  entered  this  amount  in  the  above- 
mentioned  order,  and  signed  the  order. 

At  the  taxation  neither  the  corporation  of 
Bolton  nor  the  treasurer  was  represented,  nor 
did  either  receive  notice  of  it. 

The  costs  comprised  profit  items — ^for  example, 
a  sum  of  forty  guineas  for  drawing  counseFs 
brief. 

On  the  18th  Not.  the  above-mentioned  order 
was  served  upon  the  treasurer.  Subsequently  to 
such  service  nine  of  the  justices  of  the  borough 
of  Bolton,  being  a  majority  of  those  who  were 
present  and  acted  on  the  9th  Oct.,  signed  an 
authority^  or  appointment  appointing  the  clerk 
of  the  justices  to  receive  the  said  sum  of 
310Z.  16b.  4d. 

On  the  11th  Jan.  1900,  on  the  application  of  the 
clerk  to  the  justices,  Kennedv,  J.  made  an  order 
in  chambers  removing  the  order  of  the  Court  of 
Quarter  Sessions  into  the  High  Court  for  enforce- 
ment under  sect.  18  of  the  Quarter  Sessions  Act 
1849  (12  &  13  Yict  c.  45). 

On  the  9th  March  1900,  on  the  application  of 
the  treasurer  and  corporation  of  the  borough  of 
Bolton,  a  rule  nisi  was  granted  by  the  Divisional 
Court  calling  upon  the  clerk  to  show  cause  why 
the  order  of  the  Court  of  Quarter  Sessions  should 
not  be  quashed  on  the  following  grounds :  (1) 
That  the  taxation  was  bad,  having  taken  place  in 
the  absence  of  the  party  ordered  to  pay ;  (2)  that 
the  order  was  bad  be(»use  no  bill  of  costs  was 
served  with  it;  (3)  that  the  order  was  bad  in 
form  because  it  directed  the  treasurer  to  pay  unto 
Robert  Winder  the  sum  of  3102. 16a,  4(2:  for  the 
reasonable  eosts,  charges,  and  expenses  which  he 
the  said  Robert  Winder  had  incurred;  (4)  that 
there  was  no  consent  to  tax  out  of  sessions ;  and 
(5)  that  the  power  of  quarter  sessions  was  limited 
to  gpranting  coste  incurred  by  the  respondente  in 
attending  Uie  said  Court  of  Quarter  Sessions  and 
informing  it  of  their  reasons  for  their  judgment. 

The  section  of  the  Alehouse  Act  1828  (9  G^.  4, 
c.  61),  under  which  the  order  as  to  coste  purported 
to  be  made,  is  as  follows : 

Sect.  29.  .  .  .  In  every  case  where  notioe  of 
appeal  against  the  judgment  of  any  joatioe  in  or  oon- 
oerning  the  exeontion  of  this  Aot  ihidl  have  been  given, 
and  snoh  appeal  shall  have  been  dismisaed,  or  the  judg- 
ment so  appealed  against  shall  have  beoi  affirmed,  or 
snoh  appeal  shall  have  been  abandoned,  it  ihaU  be 
lawful  for  the  ooort  to  whom  snoh  appeal  ihall  have 
been  made  or  intended  to  be  made,  and  snoh  oonrt  is 
hereby  reqmred,  to  adjudge  and  order  that  the  party  so 
having  appealed,  or  given  notioe  of  his  intention  to 
appeal,  shall  pay  to  the  justice  to  whom  auoh  notioe 
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shall  have  been  given,  or  to  whomsoever  he  shall  appoint, 
snoh  sum  by  way  of  ooets  as  shall  in  the  opinion  of  suoh 
court  be  sufficient  to  indemnify  such  justice  from  all 
cost  and  charge  whatsoever  to  which  such  juatloe  may 
have  been  put  in  consequence  of  his  having  had  served 
upon  him  notioe  of  the  intention  of  such  party  to  appeal ; 
and  if  such  party  shall  refuse  or  neglect  forthwith  to 
pay  Buoh  sum,  it  rhaU  be  lawful  for  the  said  court  to 
adjudge  and  order  that  the  party  so  refusing  or  neg- 
lecting shall  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  remain  until  soch  sum  be  paid ; 
and  that  in  every  case  in  which  the  judgment  so 
appealed  against  shall  be  reversed  it  shall  be  lawful  for 
such  court,  if  it  shall  think  fit,  to  adjudge  and  order 
that  the  treasurer  of  the  county  or  place  in  and  for 
which  such  justice  whose  judgment  shall  have  been  so 
reversed  shall  have  acted  on  iAxe  occasion  when  he  shall 
have  given  such  judgment,  shall  pay  to  such  justice,  or 
to  whomaoe?er  he  shall  appoint,  such  aum  as  shall,  in 
the  opinion  of  such  court,  he  sufficient  to  indemnify  such 
justice  from  all  costs  and  charges  whatsoever,  to  which 
such  justice  may  have  been  so  put;  and  the  said 
treasurer  is  hereby  authorised  to  pay  the  same,  which 
shall  be  allowed  to  him  in  his  aocounta. 

Horace  Avary  showed  cause. — The  objections 
numbered  (1),  (2),  and  (4)  are  based  on  a  false 
assumption.  Thev  ara  based  on  the  assumption 
that  there  is  to  be  a  taxation  of  coste  between 

arty  and  party  to  the  appeal   But  this  is  not  so. 

he  corporation  or  treasurer  of  Bolton  is  no 
party  to  the  appeal,  nor  is  this  proceeding  a  pro- 
ceeding between  parties.  It  is  a  proceeding 
similar  to  that  with  regard  to  the  coste  to  be 
allowed  in  case  of  a  prosecution.  As  to  the 
objection  numbered  (3),  my  contention  is  that 
Winder  was  the  person  actually  appointed  by  the 
justices  to  receive  the  coste,  and  that,  even  if  the 
order  of  quarter  sessions  is  tec^ically  wrong  in 
directing  the  coste  to  be  paid  to  him  instead  of 
the  justices,  that  will  not  be  sufficient  to  render 
the  order  bad.  First,  as  to  appointment  to  receive 
coste,  I  submit  that  his  being  clerk  to  the  justices 
and  being  directed  by  their  resolution  to  incur 
the  necessary  expenses  of  appearing  was  a  suffi- 
cient appointment.  But  if  tnat  be  wrong,  then  I 
contend  that  the  authority  subsequently  signed 
by  the  majority  of  the  justices  who  were  present 
when  that  resolution  was  passed  is  a  specific 
appointment  for  the  purposes  of  sect.  29.  As  to 
the  error,  if  there  is  an  error,  as  to  the  person  to 
whom  the  coste  are  to  be  paid,  it  is  a  mere  slip  in 
prooeduTe  which  is  no  proper  ground  for  quashing 
an  otherwise  regular  order : 

Beg.  V.  Binney,  1  E.  &  B.  810 ; 

Beg,  V.  Isle  of  Ely  Juitiees,  5  E.  &  B.  489. 

As  to  the  objection  numbered  (5),  that  is  founded 
on  old  and,  as  it  is  now  held,  misteken  law.  The 
justices  are  the  parties,  and  the  only  parties,  to 
appear  to  uphold  their  own  decision  in  a  licensing 
case. 

LawBon  WaUon,  Q.G.  (C.  MtUhewB  and  Ouy 
Stephenson  with  him)  for  the  treasurer  and  cor- 
poration of  Bolton. — The  objection  numbered  (3) 
has  been  misunderstood.  K'ot  merely  does  it 
depend  on  the  point  that  Winder  is  not  a  person 
appointed  by  tne  justices  to  receive  the  coste,  but 
auo  on  the  point  that  the  coste  directed  by  the 
order  to  be  paid  are  not  the  justices'  coste,  but  Mr. 
Winder's  coste.  This  is  a  point  of  substance. 
Thus,  for  example,  items  of  profit  coste  are 
included  in  the  bill  of  coste.  These  may  be  per- 
fectly right)  as  a  rule,  as  between  solicitor  and 


646 


MAGISTRATES'  CASES. 


Q.B.  DiY.]    BsQ.  V,  WiNDBB;  JB»  parte  Gobfobation  &  Tbbasxtbbb  of  Boltok.     [Q.B.  Diy. 


client,  but  bere  as  between  solicitor  and  client 
there  oonld  be  no  question  of  profit  costs,  since 
the  derk  (Winder)  was  paid  by  salfuy,  and  there- 
fore, as  all  the  quarter  sessions  can  order  is  snch 
costs  as  will  indemnify  the  jnstioes  if  the  order 
had  been  to  pay  those  costs,  these  profit  costs  of 
the  solicitor  conld  not  be  paid.  Again,  the 
counsel  mar  be  employed  by  the  solicitor  by  the 
direction  of  the  client ;  then  as  between  solicitor 
and  client  no  question  can  arise  as  to  their 
employment  being  reasonable.  Accordingly,  under 
the  order  as  it  stands,  the  person  taxing  could  not 
go  into  such  a  question.  But  if  the  order  had 
been,  as  it  should  have  been,  to  pay,  not  the  costs 
i*easonably  incurred  by  the  solicitor,  but  the  costs 
reasonably  incurred  by  the  client — t.e.,  the  justices 
— the  question  whether  the  employment  of  counsel 
was  reasonable  could  be  gone  into.  When  one 
remembers  that  in  this  very  case  two  counsel 
were  specially  brought  down  from  London  for 
this  trumpery  appeal,  one  will  see  that  there  is 
something  more  than  a  technicality  in  this  objec- 
tion. Further,  the  affidavits  filed  in  support  of 
the  order  show  that  it  is  bad.  Sect.  29  gives  the 
Court  of  Quarter  Sessions  jurisdiction  to  order 
payment  of  **  such  sum  as  shall  in  the  opinion  of 
the  court  be  sufficient  to  indemnify  the  justices." 
But  the  affidavits  show  that  the  court  never 
formed  or  adopted  any  opinion  on  the  point.  It 
made  an  order  in  blank,  and  then  adjourned  and 
let  the  deputy  clerk  of  the  peace  complete  it.  It 
has  no  power  to  do  anything  of  the  kind.  It  must 
either  make  the  taxation  itself  or,  having  delegated 
it,  afterwards  expressly  adopt  the  taxation  of  ite 
clerk : 

SeUufood  V.  Mounts  10  L.  J.  121,  M.  C. ; 
Reg.  V.  Long,  10  L.  J.  124,  M.  C. 

Taxation  can  only  be  made  otherwise  by  the 
consent  of  the  party  who  is  to  pay  the  coste : 

Reg,  V.  Mortlock  and  others^  7  Q.  B.  459  ; 

Midland  Railway  Company  v.  Edmonton  Union, 
72  L.  T.  Bep.  206;  (1895)  1  Q.  B.  857;  b.o.  in 
H.  of  L.  72  L.  T.  Bep.  811 ;  (1895)  A.  C.  485. 

Here,  as  we  could  not  consent,  the  taxation  shonld 
have  been  made  by  the  court  itself. 

Horace  Avory  in  reply. — SeUtoood  v.  Mount 
{swp.)  and  Beg  v.  Long  (eup.)  were  cases  in  which 
the  taxation  had  taken  place  after  the  close  of  the 
sessions.  Here  the  sessions  were  continued  for 
the  express  purpoee  of  the  taxation.  Where  the 
sessions  are  continued,  there  is  no  need  for  the 
court  expressly  to  adopt  the  texation  of  ite 
officer: 

Freeman  v.  Read,  1  E.  &  B.  810. 

The  proper  course  is  for  the  party  who  is  dis- 
satisned  with  the  taxation  to  apply  for  a  review  of 
it  by  the  court. 

^  May  21. — Bidlby,  J. — In  this  case  the  Ques- 
tion is  whether  a  certein  order  which  has  been 
made  by  the  Court  of  Quarter  Sessions  shall  be 
quashed.  An  appeal  from  a  refusal  of  the  justices 
of  the  borough  of  Bolton  to  grant  a  licence  to  a 
person  named  Paisley  was  heard  and  decided  at 
the  Quarter  Sessions  for  Lancashire,  which  were 
held  at  Manchester.  In  the  result  the  court 
reversed  the  -judgment  of  the  justices,  and  pro- 
fessed to  make  an  order  under  sect.  29  of  the 
Alehouse  Act  1828  directing  the  treasurer  of 
Bolton  to  pay  to  the  clerk  of  Uie  justices  a  certain 
sum  by  way  of  coste.  The  question  arises  whether 


in  the  circumstances  the  form  in  which  the  order 
was   made  was  good  or  bad.    Sect.  29  of  the 
Alehouse  Act  1^8  is  directed  to   the   double 
possibility  of  the  appellant  being  unsaooesafnl 
or  successful  in  such  cases.    If  the  appeal  is 
dismissed,  then  the  court  is  required  to  make 
an  order  that  the  party  who  has  appealed  or 
g^ven  notice  of  his  intention  to  appeal  is  to  pay 
to  the  justices  such  sum  by  way  of  coste  as  shall 
in  the  opinion  of  the  court  m  sufficient  to  in- 
demnify the  jnstioes.    That  is  not  the  occasion 
which  has  here  arisen.    Then  the  section  goes  on 
to  say  that  '*in  every  case  in  which  the  judg- 
ment   so   appealed   against  shall  be  reversed " 
— which  is  the  case  here — "  it  shall  be  lawful  for 
such  court,  if  it  shall  think  fit,  to  adjudge  and 
order  that  the  treasurer  of  the  county  or  place 
in  and  for  which   such   justice  whose  judgment 
shall  have  been  so  reversed  shall  have  acted  on  the 
occasion  when  he  shall  have  given  such  judgment, 
shall  pay  to  such  justice,  or  to  whomsoever  he  shall 
appoint,  such  sum  as  shall,  in  the  opinion   of 
the  court,  be  sufficient  to  indemnify  such  justice 
from  all  coste  and  charges  whatsoever,  to  which 
such  justice  may  have  been  so  put."    The  justices 
are  in  fact  put  in  the  position  of  being  the  only 
persons  who  can  appear  to  defend  the  order  which 
has  been  made  by  them,  and  they  are  treated  by 
this  section  as  being  concerned  in  the  matter.     If 
their  decision  is  upheld,  the  appellant  is  to  pay 
by  way  of  coste  to  them  such  a  sum  as  the  court 
thinks  fit.    If,  on  the  other  hand,  their  decision  is 
reversed,  the  court  may  order  such  sum  as   it 
thinks  fit  to  be  paid  to  them  by  the  treasurer  of 
the  county  or  place  for  which  they  were  acting 
when  they  gave  their  decision.    In  the  present 
case  the  court,  having  arrived  at  the  conclusion 
that  the  appeal  should  be  allowed  and  the  deci- 
sion of  the  justices  reversed,  made  it  part  of  their 
judgpnent,  as  I  understand  it,  that  the  coste  of 
the  justices  should  by  paid  by  the  treasurer,  thus 
putting  shortly  and  informally  into   effect  that 
part  of  the  section    which    I    have    just  read 
Having  decided  that  the  coste  of  the  justices 
should  be  paid  by  the  treasurer  of  the  borough  of 
Bolton,  the  court  adjourned  as  is  usual.    Their 
judgment,  so  far  as  it  related  to  costs,  was,  as  it 
appears  from  the  affidavite,  carried  out  in  the 
following  manner:  Their  officer  or  clerk  of  the 
peace  to  whom  they  had  left  it  to  find  out  what 
sum  should  be  paid,  as  appears  by  the  affidavit, 
held  what  may  be  called  a  taxation,  though  it 
scarcely  deserves  the  name.    At  this  texation  no 
one  appeared  on  the  part  of  the  person  who  would 
have  to  pay — that  is  to  say,  the  treasurer  of  the 
borough — to  dispute  items  in  the  bill  of  costs.     I 
may  say  that  the  bill  of  coste  has  been  sent  to  na, 
and  it  contains  a  great  many  items  in  respect  of 
what  may  be  called  profit  charges  as  well  as  ont- 
of-pocket  expenses.    It  conteins,  for  example,  a 
large  sum  of  forty  guineas  for  drawing  brieis  for 
counsel.    I  do  not  say  that  it  is  umair  in  any 
respect,  but  I  say  that  it  is  a  bill  which  certainly 
would  be  properly  the  subject  of  texation  in  an 
ordinary  case.    The  clerk  of  the  peace  did  not 
disallow  any  items,  but  allowed  the  full  amount 
charged — namely,  310Z.  I6«.  4d.    This  taxation 
took  place  out  of  sessions,  and  no  further  proceed- 
ings ever  took  place  before  the  Court  of  Quarter 
Sessions  which  could  be  regarded  as  an  adoption 
of    it.    On    the   order   being  presented  to  the 
treasurer  of  the  borough  of  Bolton,  he  declined  to 
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acknowledge  it;  and  the  questioii  now  is  whether 
it  can  be  enforced  or  is  invalid,  either  as  being 
bad  on  the  face  of  it  or  as  having  been  made  by  a 
court  which  had  no  jurisdiction  to  make  it.  It  is 
hardly  necessary  to  allude  to  the  statement  in  the 
affidavit  of  the  treasurer  to  the  effect  th«t  he  asked 
for  a  copy  of  the  bill  of  costs,  and  was  told  he  was 
not  entitled  to  it,  seeing  that  the  real  question  is 
whether  or  not  the  order  is  valid.  One  objection 
taken  to  the  order  was  as  to  the  person  to  whom 
it  is  addressed.  It  is  an  order  upon  the  treasurer 
to  pay  unto  Robert  Winder,  Esq.,  such  and  such 
a  sum.  It  will  be  noticed  that  sect.  29  of  the 
A.ct  provides  that  the  order  is  t-^  be  that  the 
treasurer  of  the  county  or  place  shall  pay  to  such 
justice  or  whomsoever  he  shall  appoint.  It  is 
said  that  the  order  should  have  been  addressed  to 
the  justices  and  not  to  Robert  Winder,  who  I 
will  assume  had  been  appointed  by  the  justices  to 
act  on  their  behalf.  I  do  not  think  that  is  a  good 
argument.  It  seems  to  me  that  the  fact  that 
Robert  Winder  had  been  appointed  or  designated 
by  the  justices  as  the  person  to  whom  the  money 
should  be  paid  was  sufficient  to  entitle  him  to 
receive  it,  so  that  the  fact  that  the  order  was 
addressed  to  him  instead  of  to  the  justices  would 
not  invalidate  the  order.  From  the  report  of 
Beg.  V.  Binney,  in  Ellis  and  Blackburn,  it  appears 
that  the  court  were  not  clearly  of  opinion  that 
the  section  upon  which  the  question  arose — 
aecb.  27  of  11  &,  12  Yict.  c.  43— applied  to  the  case 
at  all.  That  section  provides  that  the  court  shall 
direct  the  costs  to  be  paid  to  the  clerk  of  the 
peace  and  by  him  paid  over  to  the  party  entitled ; 
but  in  that  case  the  court  had  ordered  the  costs 
to  be  paid  directly  to  the  party  entitled.  It  may 
be  that  there  was  an  expression  of  opinion  (and  I 
think  there  was  by  one  of  the  court)  that,  even  if 
the  section  did  apply,  the  defect  was  only  an 
informaUty  and  an  error  in  procedure  which  could 
be  remedied.  The  court,  however,  seems  in  the 
first  instance  to  have  had  great  difficulty  in 
coming  to  the  conclusion  that  the  statute  applied 
at  all.  In  the  present  case  the  objection  seems 
to  me  to  be  one  which  could  be  got  over.  I  come, 
however,  to  another  objection  to  the  form  of  the 
order.  Sect.  29  of  the  Act  provides  that  the  sum 
to  be  paid  shall  be  "  such  as  in  the  opinion  of  the 
court  is  sufficient  to  indemnify  the  justices.*' 
This  order,  however,  directs  the  treasurer  to  pay 
unto  Robert  Winder  the  sum  of  310Z.  168.  4cl.  for 
the  reasonable  costs,  charges,  and  expenses  which 
he  has  been  put  unto  and  has  incurred  in  support- 
ing thfi  act,  order,  or  adjudication  of  the  justices. 
It  seems  to  me  that  there  is  a  sufficiently  wide 
distinction  between  the  order  for  which  the  sec- 
tion provides  and  that  which  has  in  fact  been 
made.  I  can  see,  I  think,  that  different  con- 
siderations would  apply  to  the  questions  as  to 
how  much  ^oe»  indemnify  justices  for  the  costs 
to  which  they  have  been  put,  and  how  much 
ought  to  be  allowed  to  a  solicitor  instructed  on 
behalf  of  the  justices  to  support  the  order.  The 
one  case  would  be  treated,  to  begin  with,  as  that 
of  a  bill  of  costs  tendered  by  a  solicitor,  the 
other  as  that  of  an  indemnity  to  the  justices.  In 
many  cases  it  might  be  that  the  difference  in 
amount  would  only  be  fractional.  But  in  the 
present  instance,  having  seen  the  bill  of  costs,  I 
am  satisfied  that  it  is  substantial.  I  think,  there- 
fore; that  the  order  is  bad  as  it  directs  a  sum 
to   be  paid  which  is  due  to  Robei't  Winder  for 


the  costs  to  which  he  has  been  put,  whereas  under 
the  statute  it  ought  to  have  been  directed  that 
there  should  be  paid  to  the  justice  or  to  whomso- 
ever he  shall  appoint  such  sum  as  shall  in  the 
opinion  of  the  court  be  sufficient  to  indemnify 
such  justice.  Another  point  taken  in  argument 
was  that  it  appears  from  the  affidavits  tnat  the 
sum  to  be  paid  by  way  of  costs  was  arrived  at  by 
the  officer  of  the  Court  of  Quarter  Sessions  out 
of  court  and  not  at  the  sessions  at  which  the 
decision  was  given.  That  objection  also  con  be 
taken  notice  of  on  the  present  occasion  because  it 
goes  to  the  jurisdiction  of  the  court  to  make  the 
order.  It  implies  that  the  court  has  not  done 
what  the  statute  requires  it  to  do — that  is,  to 
direct  by  their  order  such  a  sum  to  be  paid  as 
"  in  their  opinion  "  would  be  sufficient  to  indemnify 
such  justice — for  certainly  the  law  is  that,  although 
the  court  may  by  its  officer,  if  it  so  thinks  fit, 
arrive  at  the  sum  which  is  to  be  paid  by  way  of 
costs,  yet  it  must  do  so  at  the  same  session,  and 
it  must  adopt  the  taxation  of  its  officer  as  an  act 
of  its  own.  This  conclusion,  I  think,  is  supported 
by  BeUwood  v.  Mount  (sup.)  and  by  Midland 
Mailway  Company  v.  Edmonton  Union  (8up.), 
This  seems  to  be  the  general  law,  and  I  thinK  it 
would  apply  although  the  words  of  the  statute 
are  such  as  to  indicate  that  the  opinion  of  the 
court  is  to  be  taken  on  the  question  of  amount. 
I  think  most  of  the  decisions  turn  upon  sections  in 
which  thoae  words  do  not  occur.  They  are  simply 
sections  giving  the  court  a  discretion  as  to  costs. 
Although  this  section  provides  that  the  opinion  of 
the  court  is  to  be  taken,  I  take  it  that  that  opinion 
would  be  sufficiently  indicated  if,  after  having 
appointed  its  officer  to  tax  the  costs,  it  afterw<brds 
adopted  his  taxation  as  its  act  and  ordered  pay- 
ment of  the  sum  he  ascertained  to  be  due.  Again, 
the  sum  may  be  ascertained  out  of  sessions  and 
out  of  the  particular  sessions  by  the  consent  of 

Parties ;  but  here  there  was  no  consent  of  parties, 
therefore  think  that,  as  it  appears  upon  the 
affidavits  that  this  sum  was  ascertained  without 
adoption  by  the  court  and  without  the  consent 
of  the  parties,  it  is  not  a  sum  which  has  been 
arrived  at  as,  in  the  opinion  of  the  court,  suffi- 
cient to  indemnify  the  justices  from  all  costs, 
charges,  and  expenses  whatsoever  to  which  they 
may  have  been  put.  For  these  two  reasons 
it  appears  to  me  that  this  order  cannot  be 
supported. 

BiGHAM,  J. — I  am  of  the  same  opinion.  I 
think  the  order  is  bad  in  two  respects.  It  is  bad 
upon  its  face  because  it  does  not  state  that  the 
money  is  to  be  paid  to  any  person  whom  the 
justices  have  appointed  to  receive  it,  and  it  is  bad 
because  the  Court  of  Quarter  Sessions  have  not, 
in  my  opinion,  exercised  any  jurisdiction  at  all  in 
making  it.  Sect.  29  of  the  Alehouse  Act  1828, 
under  which  the  order  purports  to  have  been 
made,  directs  that^  when  an  appeal  from  the  deci- 
sion of  a  justice  shall  be  allowed,  the  court  may, 
if  it  thinks  fit,  order  that  the  treasurer  of  the 
county  or  place  in  question  shall  pay  "  to  such 
justice  or  to  whomsoever  he  shall  appoint  "  such 
sum  as  shall  in  the  opinion  of  the  court  be  suffi- 
cient to  indemnify  such  justice  from  all  costs  and 
charges  whatsoever  to  which  he  may  have  been  so 
put.  Now,  it  appears  from  the  affidavits  that  Mr. 
Winder,  in  whose  favour  the  order  purports  to 
have  been  made,  has  never  been  appointed  as  a 
'  person  to  receive  the  money  in  question.    Some 
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of  tbe  jnstioes  appear  to  have  consented  to  his 
appointment,  but  all  the  justices  who  are  entitled 
to  the  indemnity  have  not  in  fact  consented,  and 
I  do  not  think,  therefore,  that  the  order  is  in  form 
correct.     A  far  more  serious  objection,  however, 
is  that  the  Court  of  Quarter  Sessions  in  making 
the  order  has  not  exercised  the  jurisdiction  con- 
ferred upon  it  bj  the  section.      What  does  the 
section  empower  it  to  do  ?      It  empowers  it  to 
order  the  treasurer  of  the  county  or  place  to  pay 
such  sum  as  shall  "  in  the  opinion  of  the  court  be 
sufficient  to  indemnify  such  justice"  from  the 
costs  and    charges  incurred.     In  this  case  the 
Court  of  Quarter  Sessions  has  never  formed  any 
opinion  at  all  as  to  the  sum  which  is  sufficient  to 
indemnify  the  justices.    It  is  true  it  has  made  an 
order  that  the  treasurer  should  pay,  but  as  to  how 
much   he  should  pa^  it  has   never  formed  or 
expressed    any   opinion    whatever.     What    the 
treasurer  is  to  pay  is  the  costs  and  charges  to 
which    the    justice    may    have    been    put.     I 
take   it   that    means    "may    have    been    pro- 
perly   put."     A   very  large   bill  of    costs    was 
Drought  in  by  the  solicitor  who  represented  the 
justices.    This  bill  was  placed,  as  I  understand 
it,  before  the  clerk  of  the  peace,  but  there  has 
been  no  taxation  of  it  in  the  proper  sense  of  the 
word.  The  person  who  was  liable  to  nay — ^namely, 
the  treasurer  of  the  corporation — had  no  notice  of 
this  so-called  taxation.    He  did  not  know  what 
was  going  on,  and  his  voice  was  never  heard  in 
the  matter.    Not  a  penny  piece  was  taken  off  the 
bill,  and  I  do  not  believe  that  an^  real  taxation 
took  place.    I  am  of  opinion  that  in  proceedings 
sach  as  these  the  person  who  is  ordered  to  pay 
should  have  an  opportunity  of  coming  before  the 
taxing  officer,  whoever  he  may  be,  and  of  being 
heard  as  to  what  he  should  pay.    He  should  have 
the  same  opportunity  as  is  cGfforded  in  other  cases 
to  persons  ordered  to  pay  costs — of  making  objec- 
tion to  the  items  whicn  are  charged  against  him. 
That  right  is  in  accordance  with  common  sense 
and  with  justice,  and  in  the  present  case  the 
treasurer  of  the  corporation  had  not  that  risbt 
ffiven  to  him.    The  Uourt  of  Quarter  Sessions  nas 
formed  no  opinion  whatever  as  to  the  costs  and 
charges  to  which  the  justices  were  put.  This  order 
ought  never  to  have  been  drawn  up,  and  it  must  be 
quashed.    If  Mr.  Winder  desires  to  set  the  costs 
to  which  he  has  been  put,  he  must  take  the  proper 
coui'se  for  getting  them.    He  must  obtam   an 
order  of  quarter  sessions  directing  that  the  money 
be  paid  to  him,  and  for  the  pui-pose  of  obtaining 
it  he  must  first    get  the    appointmeut   of  the 
justices  who  retained  him   lor    the  purpose  of 
conducting  the  defence  to  the  appeal.     Having 
done  that,  he  must  bring  the  bill  of  costs  before 
the  proper  officer  and  have  it  taxed  in  the  presence 
of  the  person  who  has  to  pay  it — namely,  the 
treasurer  of  the  corporation.      Then,  and  not  till 
then,  will  the  amount  be  ascertained  which  the 
treasurer  of  the  corporation  is  liable  to  pay. 

Rtde  made  ahMolute, 

As  it  appeared  that  no  further  order  of  the  Court 
of  Quarter  Sessions  could  be  obtained,  the  parties, 
at  the  suggestion  of  the  court,  consented  that  the 
bill  of  costs  should  be  taxed  in  the  Crown  Office. 

Solicitors :  for  the  corporation  and  treasurer  of 
Bolton,  B,  O.  Hinnell,  Town  Clerk,  Bolton ;  for 
B.  Winder,  Indermaur  and  Broum,  agents  for 
B,  Winder,  Clerk  to  the  Justices  of  Bolton. 


Wednesday,  June  13, 1900. 

(Before  Gsabtham  and  Chanbbll,  JJ.) 

Langlby  (app.)  V.  Bombay  Tea  Compaby 
Limited  (resps.).  (a) 

Merehandiee  marks — Falee  trade  deecripiion — 
Verbal  description — Merchandise  Marks  Act 
1887  (50  A  51  Viet.  c.  28),  ss,  2,  3. 

To  bring  it  within  the  purview  of  the  Merchandise 
Marks  Act  1887,  a  fnise  trade  description  applied 
to  goods  must  be  a  description  by  writing,  print- 
ing,  or  some  other  physical  mark,  and  not  a  verbal 
description  merely. 

Case  stated  by  the  justices  of  the  city  and  county 
of  Newcastle- on-Tyne. 

On  the  2nd  Dec.  1899  the  appellant,  at  the 
respondents'  shop  in  Clavton-street^  Newcastle  on- 
Tyne,  asked  for  two  half-pounds  of  tea. 

Packets  of  tea  were  lying  upon  the  counter. 
These  packets  were  stamped  on  the  outside  in  ink 
with  the  words:  '*The  weight  of  this  package, 
including  the  wrapi>er,  is  hiuf-a-pound."  One  of 
the  respoD  dents'  salesmen  took  two  packets, 
wrapped  them  in  ^per,  and  handed  them  to  the 
appellant,  who  paid  2s,  6c2.  for  them.  Nothinflr 
was  said  by  the  salesman,  who  simply  handed 
over  the  parcel  to  the  appellant. 

The  appellant  took  the  parcel  to  an  inspector  of 
weights  and  measures  for  the  city  and  county  of 
Newcastle-on-Tjne. 

The  parcel  was  then  opened,  and  it  was  found 
that  each  packet  was  stamped  with  the  words 
above  set  out.  Placed  under  the  string  securing 
each  packet  was  a  ticket  resembling  a  railway 
ticket,  upon  which  was  printed  "Tne  Bombay 
Tea  Company  (Limited),  50,  Bull- street,  Birming- 
ham, ilb.  cbeqne  for  tea,  coifee,  or  cocoa."  On 
presentation  of  these  cheques  at  the  respondents' 
shop  in  Newcastle-on-Tjne,  the  appellant  would 
be  entitled  to  receive  for  each  cheque  some  article 
as  a  present  or  by  way  of  discount  on  his  pur- 
chase. 

The  iospector  weighed  the  packets  and  their 
contents.  One  packet  was  found  to  contain  144} 
grains  and  the  other  132  grains  lees  than  half -a- 
pound«  In  each  case,  however,  the  weight,  includ- 
ing the  pa^r  wrapper,  was  more  than  half -a- pound 
by  24  grains  in  the  one  case,  and  by  35  in  the 
other. 

The  appellant  on  these  facts  subsequently  laid 
an  information  against  the  respondents  for  unlaw- 
fully selling  at  the  time  and  place  above  men- 
tioned certain  goods,  to  wit»  two  half-pounds  of 
tea,  to  which  a  raise  trade  description — namely,  a 
f  alfce  trade  description  or  statement  as  to  the  weight 
of  the  goods — ^was  applied,  contrary  to  sect  2, 
sub. 8.  (2)  of  the  Merchandise  Marks  Act  1887. 

At  the  hearing  of  the  information  it  was  con- 
tended on  behalf  of  the  appellant  that  the  mere 
handing  over  of  the  packets  to  the  appellant  who 
had  asked  for  two  half-pounds  of  tea  was  a  tacit 
admission  by  the  respondents'  salesman  that  each 
packet  contained  hali-a- pound  of  tea,  and  tbat»  ae 
the  packets  contained  less,  a  false  trade  descrip- 
tion had  been  applied  to  the  goods  within  the 
meaning  of  the  Act 

The  justices  being  of  opinion  that  the  "  trade 
description"  contemplated  by  the  statute  was 
something  written,  printed,  or  stamped,  and  not 
a  verbal  description,  still  less  an  inference  from 

(a)  B«port6d  bj  J.  Ajtdhiw  BTKULiK,  Eiq.,  BMrlttor^t-L^v- 
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condaot,  and  having  regard  to  the  fact  that  upon 
each  packet  waa  aotniJlj  stamped  a  notice  that 
the  weight  including  the  paper  was  half -a-pound, 
dismissed  the  information. 

The  Merchandise  Marks  Act  1887  (50  &  51  Vict. 
C.28): 

8«at.  2. — (2)  Every  perwm  who  sells  or  exposes  for 
sale  or  hss  in  his  poesessioo  for  sale  .  .  .  any 
goods  or  things  to  which  any  .  .  .  false  trade 
description  is  applied  .  .  .  shall  .  .  .  be  goilty 
of  an  offence  against  this  Act. 

Sect.  3. — (1)  For  the  purpose  of  this  Act  .  .  .  the 
expression  **  trade  description''  means  any  description, 
statement,  or  other  indioataon  direct  or  incUrect  (a)  as  to 
.    .     .    weight  of  any  goods.     .    .    . 

Sect.  5. — (1)  A  person  shall  be  deemed  to  apply  a 
trade  mark  or  mark  or  trade  description  to  goods  who 
(a)  i^iplies  it  to  the  goods  ihemselTCs  $  or  (b)  applies  it 
to  any  ooTsring,  laM,  reel,  or  other  thing  in  or  with 
which  the  goods  are  sold  .  .  .  ;  or  (c)  places, 
incloses,  or  annexes  any  goods  which  are  sold  .  .  . 
in  with  or  to  any  covering,  label,  reel,  or  other  thing  to 
which  a  trade  mark  or  trade  description  has  been 
applied;  or  (d)  nses  a  trade  mark  or  mark  or  trade 
deacriptiott  in  any  manner  calonlated  to  lead  to  the  belief 
that  the  goods  in  connection  with  which  it  is  nied  are 
designated  or  described  by  that  trade  mark  or  mark  or 
trade  description. 

Boh8on  Q.G.  (H.  Jaeobt  with  him). — The  whole 
question  raised  in  the  case  is  whether  or  not  the 
Act  applies  to  other  trade  descriptions  than  those 
appliM  hj  writing,  printing,  or  other  physical 
means  to  the  thing  sold.  Another  question  no 
doubt  mav  arise  if  the  court  decides  in  favour  of 
the  appellant — ^namely,  whether  or  not  the  precau- 
tion tiucen  by  the  respondents  in  having  tne  fact 
that  the  weight  of  the  wrapper  was  included 
in  the  half -pound  stamped  on  the  wrapper  itself 
brings  them  within  the  exemption  contained  in 
sect.  2  (2)  of  the  Act ;  but  that  question  is  not  now 
before  the  court.  1  contend  that  the  Act  includes 
all  sorts  of  trade  descriptions,  whether  applied  to 
the  goods  by  writing  or  by  words  or  by  conduct. 
I  submit  the  words  of  the  Act  by  including  in 
the  definition  of  trade  description  not  merdy  a 
description  or  statement  properly  so  called,  but 
"  any  other  indication  direct  or  indirect," 
intended  to  include  every  form  of  representation 
which  could  convey  a  trade  description  of  the 
goods  to  the  buyer.  This,  I  think,  is  supported  by 
the  word  *'  apply  "  in  sect.  2  (2).  In  the  earlier 
Act  (the  Merchandise  Marks  Act  1862,  25  &  26 
Yict.  c.  68)  the  words  used  in  sects.  7  and  8,  which 
were  the  sections  in  that  Act  corresponding 
to  those  we  are  dealing  with  in  this,  the  word 
used  was  "  put.*'  That  would  cover  only  physical 
application,  and  I  submit  the  object  of  altering 
it  to  '*  apply  "  was  to  extend  the  Act  to  all  kinds 
and  modes  of  applying  descriptions  to  goods.  The 
dictum  of  Wright,  J.,  contrary  to  this  contention, 
in  Coppen  v.  Moore  (78  L.  T.  Rep.  520 ;  (1898)  2 
Q.  B.  300)  was  merely  obiter  dictum^  and  was 
balanced  by  another  dictum  in  support  of  the 
appellant's  view  in  Budd  v.  Ltic(u  (64  Xi.  T.  Rep. 
292;  (1891)  1Q.B.  408). 

Joseph  WaUon,  Q.G.  (with  him  Sir  Edward 
Clarke,  Q.C.,  T.  WUUs  Chitty,  and  Clarke^ 
WilliafM),  for  the  respondents,  was  not  heard. 

Gbantham,  J. — In  my  opinion  the  decision  of 

the  justices  is  clearly   right.    There  is  in  fact 

nothing  to  be  said  in  favour  of  the  appellant's 

case,    ao  doubt  the  Merchandise  Marks  Act  of 
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1887  is  an  advance  on  the  former  Act  of  1862.  It 
is  more  extensive  in  ite  application.  The  earlier 
Act  related  only  to  descriptions  "put"  upon  goods, 
but  the  later  Act  has  been  made  to  relate  to 
descriptions  **  applied  "  to  goods.  It  seems  to  me, 
however,  that  the  later  Act  only  contemplates  the 
physical  application  of  descriptions  to  goods  by 
writing,  prmting,  or  other  mark  or  character, 
and  not  to  mere  verbal  descriptions,  and,  as  the 
justices  say,  still  less  to  descriptions  merely 
inferred  from  conduct.  If  this  be  the  correct  view 
of  the  meaning  of  the  enactment,  then  the  trade 
description  applied  to  these  goods  was  true  and  not 
false.  The  wrapper  had  printed  upon  it  an  intima- 
tion that  the  naif-pound  induded  the  weight  of 
the  wrapper.  There  was  also  a  ticket  attached 
to  the  parcel  in  which  it  was  referred  to  as  a  half- 
pound  of  tea,  but  that  was  merely  a  cheque  to 
entitle  the  purchaser  to  some  small  article  in 
addition  to  the  quantity  of  tea  bought,  fn  my 
opinion  no  false  trade  description  was  applied  to 
the  tea.  Tbe  description  which  was  in  fact 
applied  to  it  was  true — namelv,  the  statement 
that  each  packet  weighed  with  the  wrapper  half  a 
pound. 

Channbll,  J. — I  am  of  the  same  opinion.  I 
ac^ree  with  the  opinion  expressed  by  Wnght,  J.  in 
Coppen  V.  Moore  (sup,)  to  the  effect  that  the  pro- 
visions of  sect.  2  of  the  Merchandise  Marks  Act 
1887  only  apply  to  a  written  or  printed  or  some 
other  physical  mark,  and  do  not  apply  to  a  merely 
verbal  description.  I  quite  admit  that  this 
opinion  was  not  necessary  to  the  decision  of  the 
case  before  him,  and  therefore  can  only  be 
regarded  as  a  dictum.  But,  on  the  other  hand,  it 
was  made  with  deliberation,  and  after  he  had  heard 
the  ai'gument  and  had  reconsidered  an  opinion 
to  the  contrary  which  he  had  expressed  earlier. 
I  therefore  think  that  we  should  follow  it,  but  I 
must  also  add  that  I  myself  agree  with  it.  If  the 
Act  does  not  apply  to  a  verbaldescription, neither 
can  it  applv  to  a  description  to  be  inferred  from 
conduct.  If  this  opinion  is  correct,  it  disposes  of 
the  case  (which  was  no  doubt  an  arguable  one), 
and  we  must  decide  in  favour  of  the  respondents. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Boioe  and  Mato, 
Solicitors   for    the   respondents,    ViMtrd   and 

Oldhaniy  agents    for   Saimders,   Bradbwry,  and 

Saunders,  Sirmingham. 


Thursday,  June  14, 1900. 

(Before  Gkantham  and  Channbll,  JJ.) 

Bbnnbtt  (app.)  V,  Habding  (reap.),  (a) 

PttfrZic  health — Metropolis  —  Sanitary  Conveni- 
ences— Stables  and  stable-yard — ^"  Workplaee  " 
— Bersons  "tn  attendance**  —  BiMic  MeaUh 
(London)  Act  1891  (54  &  55  Vict  c.  76),  s.  88. 

Sect.  38  of  the  Bvblic  Health  {London)  Act  1891 
provides  that  every  factory,  workshop,  and  work- 
place  shall  be  provided  with  sufficient  and 
suitable  accommodation  in  the  way  of  sanitary 
conveniences,  regard  being  had  to  the  number  of 
persons  employed  in,  or  in  attendance  at,  such 
ouilding : 

Held,  that  stables  and  a  stable-yard  kept  by  a  cab 
proprietor,    where    a    number    of    men   were 

{a)  Reported  by  W.  W.  Obb,  Eeq.,  Barrleter-At-Lftw. 
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employed  cu  horseheepers  and  cab- cleaners  and 
where  cabdrivers  were  daily  in  attendance  for 
the  purpose  of  hiring  horses  and  cabs,  were  a 
■*  workpuice  "  within  the  meaning  of  the  section, 
a7id  that  the  cabdrivers  were  "  in  attendance  " 
at  the  premises,  although  they  were  there  as 
customers,  and  that,  therefore,  sufficient  and 
suitable  sanitary  conveniences  must  be  provided 
as  well  for  the  cabdrivers  in  attendance  there  as 
for  the  persons  employed  on  the  premises. 

Case  stated  bj  the  metropolitan  police  magis- 
trate sitting  at  Cler  ken  well  Police-court. 

The  I'espondent  (Harding)  was  summoned  to 
adswer  the  complaint  made  bj  the  appellant 
(Bennett),  panitary  inspector  to  the  Holbom 
District  Board  of  Works,  which  charged  that  the 
respondent,  being  the  occupier  or  owner  of  pre- 
mises situate  and  being  9,  10. 16, 17,  18,  27,  35,38, 
and  44,  Ormond-jard.  within  the  district  of  the 
board,  did,  on  the  1st  Jan.  1900  unlawfully  fail  to 
provide  sufficient  and  suitable  accommodation  in 
the  way  of  sanitary  conveniences  for  the  persons 
employed  in,  or  in  attendance  at,  the  above-men- 
tioned premises  contrary  to  the  provisions 
of  sect.  38  of  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76). 

The  magistrate  dismissed  the  complaint,  but 
without  costs. 

Sect.  38  of  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76)  is  as  follows : 

(1)  Every  factory,  workshop,  or  workplaoe,  whether 
erected  before  or  after  the  passing  of  this  Act,  shall  be 
provided  with  saffioient  and  »aitable  accommodation  in 
the  way  of  sanitary  conveniences,  regard  being  had  to 
the  number  of  persona  employed  in  or  in  attendance  at 
saoh  bnilding.  and  also  where  persons  of  both  sexes  are 
or  are  intended  to  be,  employed,  or  in  attendance,  with 
proper  separate  accommodation  for  persons  of  each  sex. 
(2)  Where  it  appears  to  a  sanitary  authority  that  this 
section  is  not  complied  with  in  the  case  of  any  factory, 
workshop,  or  workplaoe,  the  sanitary  authority  shall,  by 
notice  served  on  the  owner  or  occupier  of  such  factory, 
workshop,  or  workplace,  require  him  to  make  the 
alterations  and  additions  necessary  to  secure  such  com- 
pliance, and  if  the  person  served  with  much  notice  fails 
to  comply  therewith  he  shall  be  liable  to  a  fine  not 
exceeding  twenty  pound*,  and  to  a  fine  not  exceeding 
forty  shillings  lor  every  day  after  conviction  during 
which  the  non-oompliaDce  continues. 

By  sect.  141  of  the  Act  it  is  provided : 

In  this  Act,  unless  the  context  otherwise  requires, 
.  .  .  The  expression  "  sanitary  convenience  "  includes 
urinals,  water-closets,  earth- closets,  privies,  and  any 
similar  conveniences. 

At  the  hearing  of  the  complaint  the  following 
facts  were  proved  or  admitted  : 

That  the  board  of  works  was  the  sanitary 
authority  for  the  Holbom  district,  and  had  duly 
authorised  the  appellant,  who  was  the  sanitary 
inspector  for  the  board,  to  serve  a  notioe  as 
i<equired  by  sect.  38  (2)  of  the  Public  Health 
(London)  Act  1891  upon  the  respondent,  and  to 
make  the  complaint ;  that  the  premises  consisted 
of  ten  stables  and  a  stable-yara,  and  were  in  the 
occupation  of  the  respondent,  who  is  a  cab  pro- 
prietor in  a  large  way  of  business ;  that  the  re- 
spondent kept  upon  these  premises  110  horses  and 
a  large  number  of  cabs,  of  which  he  was  the 
owner;  that  the  respondent  employed  upon  the 
premises  a  number  of  men  as  horsekeepers  and 
cab-cleaners  for  the  purpose  of  attending  to  the 
burses  and  cabs ;  that  the  business  of  the  i'espon- 


dent consisted  in  letting  out  these  cabs  and  horses 
by  the  day  to  drivers,  and  that  the  cabdrivers 
were  daily  in  attendance  at  the  premises  for  -the 

Eurpose  of  hiring  the  horses  and  cabs,  changing 
orses,  and  returning  the  horses  and  cabs  after 
use ;  that  the  horsekeepers  and  oab-cleaners  when 
not  at  work  lived  with  their  respective  families  in 
different  rooms  having  sanitary  conveniences, 
situate  over  different  portions  of  the  premises ; 
that  in  the  stables  and  stable-yard  there  was  no 
accommodation  in  the  way  of  sanitary  con- 
veniences for  the  horsekeepers  and  cab-cleaners 
employed  therein;  that  many  complaints  of  the 
want  of  sanitary  conveniences  had  oeen  made  to 
the  appellant  and  the  board. 

It  was  contended  before  the  magistrate  on 
behalf  of  the  appellant  (a)  that  the  premises  were 
a  "  workplace"  within  the  meaning  of  sect.  38  (1) 
of  the  Public  Heiith  (London)  Act  1891,  and  (6) 
that  as  the  respondent  had,  after  duly  receiving 
the  notice  required  by  sect.  38  (2)  of  the  Act» 
failed  to  comply  therewith  or  to  provide  any 
accommodation  in  the  way  of  sanitary  conve- 
niences at  the  premises  for  the  use  of  persons 
employed  in  or  in  attendance  thereat,  he  was 
liable  to  the  penalties  provided  by  sect.  38  (2)  of 
the  Act. 

It  was  contended  on  behalf  of  the  respondent 
(a)  that  the  premises  were  not  a  "  workplace  " 
within  the  meaning  of  the  Act,  and  (6)  that  if, 
contrary  to  the  respondent's  contention,  the 
premises  were  a  **  workplace  **  within  the  meaning 
of  the  Act,  then  that  the  cabdrivers  were  not  **  in 
attendance  "  at  the  premises  within  the  meaning 
of  the  Act. 

The  magistrate  dismissed  the  complaint,  as  he 
was  of  opinion  that  the  premises  were  not  a 
"  workplace "  ejusdem  generis  with  factoiy  or 
workshop ;  and  further  uiat  cabdrivers  were  only 
in  attendance  as  customers,  and  there  was  no 
duty  thrown  upon  the  respondent  to  provide 
sanitary  conveniences  for  them. 

The  questions  for  the  opinion  of  the  court  were, 
first,  whether  the  stables  and  stable-yard  were  a 
"  workplace  "  within  the  meaning  of  the  Act ;  and 
secondly,  whether  cabdrivers  were  i>er8ons  **in 
attendance  at  such  building  **  within  the  meaning 
of  the  Act. 

Courthope  Munroe  {W,  Leese  with  him)  for  the 
appellant. — We  contend,  first,  that  these  premises 
were  a  workplaoe  in  ordinary  language,  and, 
secondly,  that  they  wera  a  workplace  within  the 
meaning  of  the  section.  A  "  workplace  '*  means 
a  place  where  persons  are  employed  or  intended 
to  be  employed  in  any  trade  or  business ;  and  to 
show  this  it  is  useful  to  refer  to  the  expressions 
used  in  some  of  the  previous  Acts.  In  sect.  22  of 
the  Public  Health  Act  1890  (53  &  54  Yict  c  59), 
the  words  are :  "  Every  building  used  as  a  work- 
shop or  manufactory,  or  where  persons  are 
employed,  or  inte^ded  to  be  employed,  in  any 
trade  or  business,  shall  be  provided  with  suffi- 
cient and  suitable  accommodation  in  the  way  of 
sanitary  conveniences."  So  that,  outside  London, 
sanitary  conveniences  must  be  provided  in  these 
three  places,  workshop,  manufactory,  and  places 
whei-e  persons  are  employed  in  any  trade  or 
business.  In  the  present  case  the  jLegislatare 
pat  in  the  word  "  workplaoe,"  and  the  words  in 
this  section — sect.  38 — are  at  lea»t  as  co-exteasive 
as  the  words  in-seot  22  of  the  Aot  o£  1890.   There 
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was  a  similar  provision  in  sect.  38  of  the  Public 
Health  Act  1875.  It  is  not  necessary  that  a 
workplace  should  be  a  place  ejtudem  generis  with 
the  things  previonslj  mentioned,  namely,  factory 
or  workshop.  It  is  a  place  where  work  is  done  or 
where  persons  are  employed  in  any  trade  or  busi- 
ness. The  magistrate  was  wrong  in  applying  the 
principle  of  ejundem  generis  to  ^the  C'ise;  if  the 
words  in  the  section  had  been  "  or  other  work- 
place," then  it  might  have  been  contended  that 
the  principle  applied ;  bat  the  word?  nsed  are 
three  different  things,  "  factory,"  "  workshop," 
and  "  workplace,"  so  that  there  is  no  groand  for 
applying  the  principle : 

Countess  of  Rothes  r.  Kirktaldy  Waterworks  Com- 
missioners, 7  App.  Cas.  at  p.  706  ; 

Anderton  x.  Anderson,  72  L.  T.  Rep.  313;  (1895) 
IQ.  B   749; 

Attorney 'General  r.  Mutual  Tontine  WestminHer 
Chambers  AMociation,  35  L.  T.  Bep.  at  pp.  225, 
226  ;  1  Ex.  DiT.  at  p.  476. 

This  place,  therefore,  was  a  workplace,  and  there 
must  then  be  some  sanitary  conveniences  there. 
With  regard  to  the  second  point,  the  cabdrivers 
were  "  in  attendance  "  at  the  batlding  within  the 
meaning  of  the  section.  The  magistrate)  finds 
that  they  were  in  attendance,  bat  only  as  eas- 
terners. The  section  does  not  say  "  io  attendance 
as  customers,"  and  it  is  sufficient  if  they  are  in 
attendance  in  any  capacity. 

Macmorran,  Q.C.  {Ellis  Griffith  with  him)  for 
the  respondent. — When  the  section  speaks  of 
those  "  in  attendance  at  sach  building  "  it  does  not 
mean  people  who  come  there  to  desd  or  to  trade. 
There  are  persons  who  might  be  employed  there, 
for  instance,  timekeepers,  who  might  be  '*in 
attendance  " ;  but  if  the  argument  of  the  appel- 
lant were  well-founded  it  woald  apply  to  the  case 
of  a  shop,  the  owner  of  which  would  be  compelled 
to  have  convenienses  for  all  who  came  th**re.  This 
stable-yard  is  not  a  workplace.  It  is  something 
less  than  a  workplace.  A  workplace  is  a  place 
where  persons  are  employed  to  do  work  of  a 
similar  character  to  that  which  is  done  in  a 
factory  or  workshop.  The  cab-cleaners  and  horse- 
keepers  were  persons  living  over  the  stables;  they 
were  actually  living  on  the  spot,  and  those  who 
were  employed  there  had  conveniences  in  th**ir 
own  houses,  so  that  the  only  question  is  whether 
the  respondent  \i^  boand  to  provide  conveniences 
for  those  who  go  there,  or  for  their  customers. 
Even  if  we  give  to  the  word  ** workplace"  the 
extensive  meaning  suggested,  the  respondent 
would  not  be  bound  to  provide  these  conveniences 
for  the  customers  who  came  to  be  supplied  with 
what  they  came  to  hire — namely,  the  horses. 
There  is  no  obligation  under  the  section  to  pro- 
vide sanitary  conveniences  for  such  persons  who 
are  mere  customers.  Attendance  means  attend- 
ance in  the  nature  of  service,  that  is.  as  being 
engaged  in  the  wor]c  of  the  place.  There  is  no 
suggestion  that  these  cabd rivers  were  kept  waiting 
about  the  place  for  any  length  of  time,,  and  they 
are  in  the  same  position  as  customers  coming  to 
the  shop.  The  magistrate  was  therefore  right  in 
his  finding. 

Gbantham,  J. — In  our  judgment  the  leai*ned 
magistrate  was  wrong  both  as  to  the  meaning  of 
the  expression  "  workplace,"  and  as  to  those  **  in 
attendance  "  there,  and  we  think  that  he  ought  to 
have  convicted  the  respondent.    The  magistrate 


has  himself  found — as  stated  in  the  case — that 
these  cabdrivers  were  in  attendance  at  the  place, 
because  he  sets  out  as  one  of  the  facts  admitted 
or  proved  that  "the  cabdrivers  were  daily  in 
attendance  at  the  premises  for  the  purpose  of 
hiring  the  horses  and  cabs,  changing  norses,  and 
returning  the  horses  and  cabs  sSter  use."  We 
aU  know  that  a  business  of  this  kind  does  not 
consist  in  a  cabdriver  taking  out  one  horse  and 
one  cab  in  the  morning  and  not  coming  back 
with  the  horse  and  cab  till  the  night.  He  requires 
a  change  of  horses  during  the  day,  so  that  he  goes 
to  the  stable-yard  in  the  morning,  goes  back 
again  during  the  middle  of  the  day,  and  returns 
again  in  the  evening.  I  could  not  suggest  any 
class  of  men  who  would  be  more  in  need  of  this 
accommodation  in  the  way  of  sanitary  conveni- 
ences while  they  are  waiting  about  the  stable- 
yard.  I  think  that  they  were  in  attendance  there, 
and  the  magistrate  was  quite  right  in  holding 
that  they  were  in  attendance,  but  I  think  he  was 
wrong  in  holding  that  because  they  were  in 
attendance  as  customers,  they  were  not  in  attend- 
ance within  the  meaning  of  the  section.  They 
were  In  attendance  there,  and  sanitary  conveni- 
ences should  have  been  provided  for  them.  With 
regard  to  the  question  whether  this  was  a  "  work- 
place" or  not,  I  cannot  imagine  a  term  more 
suitable  to  describe  these  premises  than  the 
expression  "  workplace."  Horse-keepers  and  cab- 
cleaners  come  there  and  work  there  all  day,  and 
the  work  is  all  done  within  a  limited  and  ascer- 
tainable area  I  think  there  was  no  reason  for 
saying,  as  the  magistrate  has  done,  that  to  be  a 
workplace  within  the  meaning  of  the  section,  it 
must  be  ejusdem  generis  with  the  •  two  things 
previously  mentioned  in  the  section,  namoly, 
factory  and  workshop,  and  must  be  confined  to  a 
place  where  something  was  being  manufactured 
or  made.  If  that  were  so,  the  value  of  the  section 
would  be  greatly  taken  away.  To  my  mind  these 
premises  were  a  workplace,  and  these  cabdrivers 
were  in  attendance  there  withia  the  meaning  of 
the  section.  The  case  must  therefore  be  remitted 
to  the  magistrate  with  a  direction  to  convict  the 
respondent. 

Channell,  J. — I  am  of  the  same  opinion.  The 
first  question  we  have  to  consider  is  whether  this 
stable-yard  is  a  workplace.  Even  assuming  that 
the  doctrine  of  ejusdem  generis  applies — and  I  am 
not  sure  that  it  does  apply — but  assuming  that  it 
doei  apply,  it  does  not  seem  to  me  to  mean  a 
similarity  with  a  factory  or  workshop  in  the  work 
that  is  done  there,  but  the  meaning  is  that  it 
must  be  a  similarity  having  reference  to  the 
objects  of  the  Act  of  Parliament,  a  similarity  in 
keeping  persons  employed  there  for  any  consider- 
able length  of  time,  a  similarity,  in  fact,  in  so  far 
as  the  matters  are  concerned  which  go  to  make 
up  the  objects  of  this  enactment,  but  not  a  simi- 
larity as  to  the  work  done  in  a  workshop  or 
factory.  A  workplace  must  be  a  place  wnere 
work  is  done  permanently  and  where  people 
assemble  together  to  do  work  permanently  of 
some  kind  or  other;  though  I  do  not  say  that 
the  mere  presence  of  workmen  in  repairing  a 
private  house  would  make  it  a  workplace.  That 
being  so,  these  stables  are,  I  think,  a  workplace 
within  the  meaning  of  the  Act.  Then  comes  the 
question,  which  is  not  really  raised  in  the  case,  as 
to  who  is  to  be  the  judge  of  the  sufficiency  of  the 
sanitary  convenionces  provided.    It  is  a  matter  of 
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doubt  whether  it  is  to  be  the  magistrate  or  the 
sanitarf  authority.  The  Act  is  not  clear  upon 
the  point ;  but  it  says  that  in  dealing  with  tnat 
matter  regard  is  to  lie  had  to  the  number  of  per- 
sons employed  in  or  in  attendance  at  such 
building.  Someone  or  other  has  to  judge  of  the 
sufficiency  of  the  accommodation  in  the  way  of 
sanitary  conveniencep,  and  in  dealing  with  that 
question  has  to  take  into  account  all  the  persons 
who  are  employed  there,  and  when  he  has  got 
past  that  and  nas  considered  the  sufficiency  of 
the  accommodation  for  the  number  of  those 
employed  there  he  has  then  to  take  into  con- 
sideration the  number  of  those  who  are  in  attend- 
ance on  the  premises  and  who  are  there  for  a 
considerable  length  of  time,  so  as  to  be  likelyto 
use  the  conveniences  which  might  be  there.  The 
authority  would  probably  have  to  decide  whether 
that  accommodation  is  sufficient.  The  expression 
"  in  attendance "  means  persons  who  are  in  fact 
upon  the  premises  for  a  considerable  period  of 
time ;  and  if  thev  are  so  in  attendance,  they  are 
not  the  less  so  because  they  are  there  for  the 

Surpose  of  being  customers  or  as  customers.  It 
oes  not  seem  to  me  that  the  purpose  or  object 
for  which  they  are  there  affects  the  question 
whether  they  are  in  attendance  there  or  not.  I 
have  some  doubt  as  to  whether  the  case  is  suffi- 
cient to  show  whether  the  cabdrivers  were  there 
for  a  sufficient  length  of  time  to  entitle  us  to  say 
that  they  were  in  attendance ;  but  the  purpose  of 
their  going  there  as  customers  does  not  prevent 
them  from  being  in  attendance  there,  if  they 
otherwise  were  so.  If  persons  are  brought  on  to 
premises  in  large  numbers  and  have  to  wait  there 
for  a  considerable  time,  then  I  think  those  persons 
are  in  attendance  there,  and  if  the  place  is  a  work- 
place they  have  to  be  taken  into  account  in  dealiug 
with  the  question  of  the  sanitary  accommodation 
to  be  provided.  On  these  grounds  I  think  that 
the  magistrate  ought  to  have  convicted  the 
respondent. 

Appeal  aUawed,     Case  remiiied  to  the  magU' 
Urate. 

Solicitor  for  the  appellant,  Matthew  H,  Hale, 
Solicitors    for  the    respondent,    Marpole    and 
Mairpole, 


Thursday,  June  14, 1900. 

(Before  Gsantham  and  Ghannbll,  JJ.) 

Christie,  Manson,  and  Woods  (apps.)  v. 
Cooper  (resp.)  (a) 

Trade  marks  —  Forged  trade  mark — Offence  — 
Selling  goods  to  which  forged  trade  mark  is 
allied — Reasonable  ground  of  suspicion  cu  to 
genuineness  of  trade  mark — Acting  innocently 
— Meaning  of-^Merchandise  Marks  Act  188/ 
(50  &  51  VicL  c.  28),  s.  2,  suh^s.  2. 

Sect.  2,  sub-sect.  2,  of  the  Merchandise  Marks  Act 
1887  provides  that  every  person  who  sells  any 
goods  to  which  any  foraea  trade  mo/rk  or  false 
trade  description  is  applied  shaJl  he  guilty  of  an 
offence  against  the  Act,  unless  he  proves  (a)  that 
having  taken  all  reasonable  precautions  against 
committing  an  offence  ctgainst  the  Act,  he  had 
no  reason  to  suspect  the  genuineness  of  the  trade 
mark  or  trade  aescription^  or  [c)  "  that  otherwise 
he  had  acted  innocently  "  : 

(a)  Reported  by  W.  W.  Ohb,  Esq.,  Barrietar-at-Law. 


Heldf  that  there  may  be  innocence  utOKin  the 
meaning  of  sub- sect,  (c)  although  the  person  had 
within  suh'Seet.  (a)  reasonable  grounas  for  sus- 
pecting the  genuineness  of  the  trade  mark ;  and 
consequently f  that  a  person  who  seUs  goods  to 
which  a  forced  trade  mark  or  false  trade 
description  %s  applied,  may  show  that  he 
"acted  innoeentlyi'  and  thus  be  esBonerated 
under  sub-sect,  (c),  although  at  the  time  of  the 
sale  he  had  reasonable  grounds  of  suspicion  as 
to  the  genuineness  of  the  trade  mark. 

Cabb  stated  by  a  metropolitan  police  magistrate 
sitting  at  Marlborough- street  P<moe-court. 

A  complaint  and  information  wss  ^rsferred  bj 
the  respondent,  William  Cooper,  against  Messrs. 
Christie,  Manson,  and  Woods,  the  appellants,  for 
that  they  did  on  the  11th  Jan.  1900,  at  8,  King- 
street,  8t.  James',  unlawfully  sell  certain  ^^oods 
— ^to  wit,  china — ^namely,  a  white  centre  dish,  a 
pair  of  oval  baskets  on  stems,  and  a  pair  of 
candlesticks,  to  which  forged  trade  marks  were 
applied,  namely,  those  of  the  proprietors  of  the 
Koyal  Porcelain  Factory  of  Saxony,  within  the 
meaning  of  the  Mercliandise  Marks  Act  1887 
(50  &  51  Vict  c.  28),  s.  2,  snb-s.  2. 

This  information  was  heard  by  the  magistrate 
on  the  12th  and  20th  Feb.  1900,  when  he  convicted 
the  appellants  under  sect  2  (2)  of  an  offence 
against  the  Act»  and  imposed  a  fine  of  lOZ.  and  of 
10  guineas  costs,  subject  to  this  case. 

The  facts  were  as  follows  .* 

The  King  of  Saxony,  of  the  Royal  Manufactory 
of  Porcelain  of  Saxony,  at  Meissen,  in  Saxony,  is 
entered  on  the  register  of  trade  marks  as  pro- 
prietor of  a  certun  trade  mark.  No.  1137  in 
class  16  "  in  respect  of  china  porcelain  statoary, 
porcelain  plaques  on  tiles  and  biaqne  china,'*  and 
such  registration  is  now  in  force.  The  London 
a^^ents  of  the  Boyal  Factory  of  Dresden  are 
Messrs.  Oppenheim 

On  the  9th  Jan.  1900  and  on  the  following  day 
Messrs.  Christie,  Manson,  and  Woods,  the  appel- 
lants,  exposed  to  public  view  at  their  auction- 
rooms  in  King-street,  for  the  purpose  of  sale, 
certain  goods  then  advertised  to  be  sold  by  them 
on  the  11th  Jan.  following,  by  order  of  the 
executors  of  a  deceased  gentleman.  The  goods 
which  were  the  subject  of  the  information  were 
lot  71,  and  ^ere  thus  described  in  the  catalogues 
circulated  by  the  appellants. 

71.  A.  white  Dretiden  oentre-diah ;  foar  smaller  ditio ; 
a  pair  of  oval  basketc  on  steins,  with  fignrea  of  oapida, 
children  and  infant  latyre ;  and  a  pair  of  ditto  oaadle- 
stioks,  with  flgore  •U  ms. 

The  catalo^es  contained  the  conditions  of  sale, 
a  copy  of  which  was  annexed  to  this  case. 

Condition  5  of  these  conditions  of  sale  waa  as 
follows : 

The  lota  to  be  taken  away  and  paid  for  whether 
geonine  and  aathentio  or  not,  with  all  fanlta  and  errors 
of  deaoription,  at  the  borer's  expense  and  riak  within 
t«ro  days  Irom  the  sale;  Messrs.  Christie,  Bfaoaon,  and 
Woods  not  being  responsible  for  the  correct  deeoriptioa, 
genuineness  or  anthenticity,  or  any  fault  or  defect  in 
any  lot,  and  making  no  warranty  whatever. 

These  pieces  of  china  were  in  the  white  Dresden 
style,  and  had  affixed  to  them  marks  resembling, 
and  being  good  imitations  of,  the  trade  ma» 
No.  1137  above-mentioned;  but  the  magistrate 
found  as  a  fact  that  the  g^oods  were  not  genuine 
Dresden  china  and  that  the  marks  on  them  were 


MAGISTRATES'  CASES. 


653 


Q.B.  Div.] 


Ohbistib,  Hanson,  and  Woods  (apps.)  v.  Ooopbb  (reap.). 


[Q.B.  Div. 


forged  trade  marks  within  the  meaning  of  the 
Merchandise  Marks  Aot  1887. 

On  the  morning  of  the  sale  on  the  11th  Jan.,  a 
telegram  was  despatched  by  the  solicitors  of 
Messrs.  Oppenheim,  the  ajzents  to  the  Dresden 
Boyal  Factory,  at  about  9.30  a.m.,  and  was  received 
by  Messrs.  Ohristie  in  time  to  admit  of  a  fall 
examination  of  the  goods  in  question.  The 
telegram  addressed  to  Christies,  8,  King-street^ 
St.  James',  W.,  was  as  follows : 

Beferring  to  yonr  letter  12  July  1898,  bt  71  to-day'e 
eale  belieyeid  not  genoine.    Writing  Helie  Trnitram. 

The  letter  of  the  12th  July  1898  referred  to  in 
this  telegram  vras  part  of  a  correspondence  which 
had  previonsly  taken  place  between  Messrs. 
Oppenheim 's  solicitors  and  the  appellants'  firm. 
It  was  written  by  the  appellants,  Ghnstie,  Manson, 
and  Woods,  to  the  solicitors,  Messrs.  Halse  and 
Ck>.,  and  waa  as  follows : 

All  artiolee  eold  by  na  are  eold  withont  any  goarantee 
whatever  and  our  oonditionB  of  eale  hold  good  at  law. 
Articles  are  deeoribed  in  our  oatalognea  to  the  beat  of 
oor  ability,  and  we  oannot  nndertn^e  to  disoriminate 
where  pieoes  of  ohina  have  been  oaref nlly  forged.  All 
thing!  eold  by  ne  are  placed  on  Tiew  for  two  days  pre- 
ceding the  Bale,  and  oar  rooms  are  open  to  all,  so  that  the 
Dresden  Factory's  agenti  are  at  liberty  to  Inspeot  every 
pieoe  of  ohina.  Thongh  ire  are  quite  ready  to  assist  in 
stopping  forgeries,  we  oannot  undertake  to  be  responsible 
in  any  way  for  the  varions  artioles  that  pass  through  oar 
hands. — Tours  faithfully,  Ohbibtiu,  Manson,  and 
Woods. 

After  the  receipt  of  the'  telegram  the  goods  in 
question  were  examined  by  a  member  of  the  appel- 
lants' firm  specially  conversant  with  china,  and 
he  informed  Mr.  Anderson  (the  member  of  the 
firm  who  was  about  to  conduct  the  sale)  that  he 
would  advise  the  lot  in  question  being  sold  *'  for 
what  it  is,"  as  the  goods  had  to  be  sold  without 
reserve. 

Mr.  Anderson  thereupon  made  a  memorandum 
on  bis  own  sale  catalogue  by  putting  his  pen 
through  the  word  "Dresden";  and  on  lot  71 
being  reached,  he  said  to  the  assembled  bidders : 

Our  attention  has  been  drawn  to  this  lot,  and  we  sell 
it  for  what  it  is.  Ton  see  what  there  is,  what  shall  we 
say  for  it? 

Bidding  thereupon  proceeded  in  the  usual 
manner,  and  the  tot  was  knocked  down  to  the 
prosecutor,  Mr.  Cooper,  for  the  sum  of  4Z.  10s. 

In  his  evidence  before  the  magistrate  Mr. 
Anderson  stated  that  the  expression :  "  We  sell 
this  for  what  it  is,"  would  naturally  raise  sus- 
picions in  the  minds  of  intending  purchasers  and 
make  them  think  a^pun  before  bidding  for  it; 
and  that  the  expression  would  be  so  taken  and 
understood  by  all  dealers  and  persons  in  the 
habit  of  buying  at  auctions. 

The  articles  comprised  in  the  lot  71  were  lotted 
and  described  as  tney  appeared  in  the  catalogue 
bj  a  person  employed  oy  the  appellants  as  an 
expert  m  china,  who  at  the  time  he  so  described 
them  believed  them  to  be  Dresden  and  the  marks 
upon  them  to  be  genuine ;  but  no  attempt  was 
made  at  the  hearing  before  the  magistrate  to 
establish  on  behalf  of  the  appellants  that  the 
goods  in  question  were  genume  Dresden  china, 
nor  that  the  mark  was  not  in  fact  a  forged  trade 
mark. 

The  magistrate  found  that  the  appellants  had 
sold  goods  to  which  a  forged  trade  mark  had  been 


applied;  and  that  the^  had  not  proved  to  his 
satisfaction  that,  havmg  taken  all  reasonable 
precautions  against  committing  an  offence  against 
the  Act,  they  had  no  reason  to  suspect  the 
senuineness  of  the  trade  mark.  He  accordingly 
held  that  they  had  not  "  acted  innocently  "  under 
sub-sect  (e),  although  they  had  not  been  guilty  of 
any  intention  to  mislead,  or  to  induce  persons  to 

Eurohase  that  which  they  would  not  otherwise 
ave  purchased. 

It  was  then  submitted  on  behalf  of  the  appel- 
lants that  they  were  protected  by  the  proviso  in 
sub-sect,  (e)  if  they  had  been  innocent  of  any  in- 
tention to  induce  a  buver  to  purchase  something 
which  he  would  not  otherwise  have  purchased. 

The  magistrate  was  of  opinion  that  (the  object 
of  sect.  2  (2)  of  the  Act  oeing  to  prevent  the 
sale  of  goods  to  which  any  ior^d  trade  mark  is 
applied)  the  appellants  could  not  rely  on  sub- 
sect,  (c)  ae  a  dsience,  unless  they  had  been  in- 
nocent of  any  knowledge  or  reasonable  ground  of 
suspicion  at  the  time  of  sale  that  the  trade  mark 
was  in  fact  forged,  and  that  their  state  of  mind 
towards  the  purchaser  was  immaterial  in  a  prose- 
cution for  tbis  offence.  He  accordingly  convicted 
the  appellants  of  an  offence  against  the  Act  as 
above  stated. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  uicts  the  decision  of  the 
magistrate  was  correct  in  law,  and  if  not  what 
should  be  done  in  the  premises. 

The  Merchandise  Marks  Act  1887  (50  &  51 
Vict.  c.  28)  provides : 

Seot.  2.  (2). — Every  person  who  sells,  or  exposes  for, 
or  has  in  his  possession  for,  sale,  or  any  purpose  of  trade 
or  manufaotnre,  any  goods  or  things  to  which  any  forged 
trade  mark  or  false  trade  description  is  applied,  or  to 
which  any  trade  mark  or  mark  so  nearly  resembling  a 
trade  mark  as  to  be  calculated  to  deceive  is  falsely  ap- 
plied, as  the  case  may  be,  shall,  unless  be  proves  (a)  that 
baviog  taken  all  reasonable  precautions  against  com- 
mitting an  offence  agsinst  this  Act,  be  had  at  the  time 
of  the  commission  of  the  alleged  offence  no  reason  to 
suspect  the  genuioeness  of  tbe  trade  mark,  mark,  or 
trade  desoripldon ;  and  (b)  That  on  demand  made  by  or 
on  behalf  of  tbe  prosecutor,  he  gave  all  tbe  information 
in  bis  power  with  respect  to  tbe  persons  from  whom  he 
obtained  such  goods  or  things ;  or  (e)  That  otherwise  be 
bad  acted  innocently ;  be  guilty  of  an  offence  against 
this  Act.  (3)  Every  person  guilty  of  an  offence 
against  tbis  Act  shall  be  liable  (i.)  on  conviction  on 
indictment,  to  imprisonment,  with  or  without  bard 
labour,  for  a  term  not  exceeding  two  years,  or  to  fine,  or 
both  imprisonment  and  fine ;  and  (ii.)  On  summary  con- 
viction to  imprisonment  with  or  without  bard  labour,  for 
a  term  not  exceeding  four  months,  or  to  a  fine  not 
exceeding  twenty  pounds,  &c. 

MauUon,  Q.C.  (H.  Avory  with  him)  for  the 
appellants. — The  charge  here  is  for  selling  the 
articles  with  a  false  trade  description,  and  as  to 
that  the  appellants  come  within,  and  are  protected 
by,  sub-sect.  (c).  If  a  person  elves  a  false  trade 
description,  and  at  the  time  oi  giving  it  he  was 
not  aware  that  it  was  ftdse,  then  he  would  be 
acting  innocently  within  the  meaning  of  tbe  sub- 
section. If  a  telegram  saying,  *' We  believe  so 
and  so  not  to  be  genuine,"  is  to  be  taken  as 
placing  a  person  outeide  the  protective  clauses  of 
this  Act,  that  would  be  most  important  for  the 
appellants,  and  would  be  contrary  to  the  inten- 
tion of  the  Act  No  proof  was  given  before  the 
magistrate  to  show  that  this  was  or   was  not 
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a  forged  trade  mark;  the  appellants  rimply 
declined  to  fi^ht  that  issue.  The  appellants 
employed  an  expert,  whom  thej  had  employed  for 
many  years,  who  lotted  these  things  and  gave 
them  the  description  in  question,  and  the  only 
thing  to  raise  any  doubt  was  the  receipt  of  the 
teleffram,  and  the  appellants  then  did  all  they 
oouM  do ;  they  put  the  purchasers  in  the  same 
position  as  themselves,  and  they  told  them  that 
their  attention  had  been  called  to  the  lot.  The 
consequence  was  that  at  the  time  of  the  sale  the 
appellants  did  not  treat  the  articles  as  genuine ; 
they  warned  people  as  tbey  had  themselves  been 
warned,  and  they  did  not  sell  them  as  genuine. 
In  so  doing  they  were  acting  innocently.  Then 
it  is  said  that  there  is  another  offence,  namely, 
that  there  was  a  forged  trade  mark,  as  to  which 
there  was  no  reference  in  the  telegram,  and 
they  had  no  knowledge  of  that.  They  had  no 
warning  that  it  was  a  forged  trade  mark,  and 
what  they  did  was  a  complete  answer  to  the  only 
offeoce  as  to  which  they  were  warned.  [He  was 
stopped.] 

Israel  Davis  for  the  respondent. — The  conten- 
tion of  the  appellants  before  the  magistrate  was 
that  they  were  protected  by  the  proviso  in  sub- 
sect,  (c)  if  they  had  been  innocent  of  any  intention 
to  induce  a  buyer  to  purchase  something  which  he 
would  not  otherwise  have  bought.  Tnat  being 
the  contention,  the  magistrate  held  that  their 
state  of  mind  towards  the  buyer  was  immaterial. 
He  said,  following  all  the  cases,  that  these  Acts 
are  intended  not  so  much  to  protect  the  buyer  as 
to  protect  the  trade  mark,  and  it  is  important  to 
trade  mark  owners  to  have  the  trade  mark  pro- 
tected. The  Act  was  passed  to  protect  the  trade 
mark,  and  provide  a  cheap  remedy  in  cases  where 
before  the  passing  of  the  Act  a  person  had  to  go 
to  the  Court  of  Chancery.  The  Merchandise 
Marks  Act  1862  (25  &  26  Vict.  c.  88),  provided 
that  these  things  must  be  done  fraudulently  to  be 
brought  within  the  Act.  In  the  present  Act  the 
words  "  with  intent  to  defraud  "  were  purposely 
omitted,  and  a  prosecutor  is  now  entitled  to 
succeed  without  any  suggestion  of  fraud,  and 
there  is  no  suggestion  of  fraud  here.    Under  the 

? present  Act  the  prosecution  have  not   to  prove 
raud :  the  onus  of  proof  is  thrown  on  the  defen- 
dant, and   it  is  for  him  to  show  that  he  acted 
innocently  in    the  transaction.     The  defendant 
has  to  show  innocence,  that  is,  innocence  of  any 
intention  to  infringe  the  statute,  and  the  inno- 
cence which  can  alone  protect  a  person  in  innocence 
of  any  intention  to  infringe  the  provisions  of  the 
Act.    The  whole  question  was  considered  by  the 
full  Court    in    Cop'pen  v.  Moore  (78  L.  T.  E»ep. 
520 ;  (1898)  2  Q.  B.  300  and  306),  which  shows 
that  under  this  Act  the  burden  of  proof  is  shifted 
to  the  defendant,  and  that  sub- sects,  (a)  and  (6) 
apply  to  cases  such  as  the    present,  where  the 
goods  in  question  are  in  the  possession  of   the 
accused  for  sale,  or  are  sold  with  a  forged  trade 
mark  or  false  trade  description  already  stamped 
upon  them  or  applied  to  them,  but  that  where 
the  false  trade  description  is  applied  upon  the 
occasion  and  as  part  of  the  terms  of  sale,  then 
sub-sect,  (c)  applies,  and  sub- sect,  (c)  is  confined 
to  the  latter  class  of  cases.    The  words  in  sub- 
sect,  (c)  "  that  otherwise  he  had  acted  innocently  " 
imply  that  sub-sects,  (a)   and  (6)  are  particular 
cases  of  innocence;  then  under  sub- sect,  (c)  the 
defendant  has  to  show  another  case-  of  innocence. 


and  if  he  has '  to  show  another  cane  of  innocenod 
under  sub- sect  (c),  he  cannot  be  at  liberty  to  show 
that  innocence  when  the  very  thing  that  is  men- 
tioned in  sub- sect',  (a)  is  established  ag'iinst  him. 
Under  sub-sect,  (a),  which  is  a  particular  case  of 
innocence,  he  has  to  show  that  at  the  time  of  the 
commission  of  the  alleged   offence   he  had  no 
reason  to  suspect  the  genuineness  of   the  trade 
mark.    If  he  has  to  show  that  under  sub- sect,  (a) 
it  is  difficult  to  hold  that  when  he  oomes  to  sub- 
sect,  (c)  he  can  establish  his  innocence  if  at  the 
time  he  had  reason  to  suspect  the  genuineness  of 
the  trade  mark.    In  this  case  it  was  in  substance 
found  as  a  fact  that  the  appellants  had  reason  to 
suspect  the  genuineness  of  the  trade  mark,  an^ 
they  knew  that  that  was  doubted,  and,  that  being 
so,  they  come  under  sub-sect,  (a)  and  cannot  there- 
fore rely  on  sub- sect.  (c).    The  magistrate  waa 
therefore  right  in  so  finding.    He  referred  to 

Wood  V.  Burgess,  61  L.  T.  Bep.  593 ;  24  Q.  B.  Div. 

162; 
Johnston  v.  Orr-Ewing,  46  L.  T.  Bep.  216 ;  7  App. 

Cas.  219  : 
Sykes  v.  Sylces,  3  B.  &  C.  541. 

Moulton,  Q.C.  was  not  called  upon  to  reply. 

Gkantham,  J. — In   this    case  we   think    the 
learned  magistrate  came  to  a  wrong  decision.   He 
tells  us  the  grounds  upon  which  he  came  to  that 
decision — namelv,  that  in  his  judgment  the  words 
"  acted  innocently  "  were  only  intended  to  apply 
to  innocence  of  all  doubt  as  to  whether  the  article 
was  genuine  or  not.   'In  our  judgment  he  was 
wrong,  and  it  is  only  necessary  to  read  the  sub- 
sections of  sect.  2  to  see  that  he  was  wrong.    The 
first  sub- section — sub- sect,  (a) — says  ope  ground 
for  exoneration  is  if  the  defendant  proves  that, 
having  taken  all  reasonable  precautions  against 
committing  an  offence  against  th<^  Act,  he,  at  the 
time  of  the  commission  of  the  alleged  offence,  had 
no  reason  to  suspect  the  genuineness  of  the  trade 
mark       Having  this  reason  for  exoneration   in 
sub-sect,  (a),  we  do  not  require  to  have  the  same 
reason  for  exoneration,  which  is  mentioned  there, 
brought  forward  again  under  a  wider  clause  in 
sub- sect.,  (c),  because,  although  the  words  in  sub- 
sect,  (c)  are  fewer,  the  sub- section  is  much  wider 
in  its    significatioxi   than  sub- sect.  (a).     There- 
fore it  is  quite  manifest  that  thn  word-*  "that 
otherwise  he  had  acted  innocently  "  mean  that  he 
acted  in  some  other  way  than  by  having  no  reascon 
to  suspect  the  thing  was  genuine.      The  only 
argument  brought  forward  here  is  that  it  was 
practically  admitted  before  the  ma^strate  that 
the  trade  mark  was  not  genuine.     It  neems  to 
have  been  admitted  that  that  was  so,  and  that  the 
appellants  had  been  told,  and  that  they  told  other 
people  who  were  purchasers  at  the  sale,  that  there 
was  a  doubt  as  to  the  genuineness  of  these  articles 
and  that  they  did  not  guarantee  them.     That 
doubt  having  been  thrown  upon  them,  the  appel- 
lants sold  them  as  they  would  sell  things  of  that 
character,  for  what  they  were  worth  withoat  any 
guarantee  at  all.    The  magistrate  has  held  that 
that  is  not  sufficient,  and  that  the  only  innooenoe 
which  could  exonerate  the  appellants  is  ionoo«»noe 
of  any  suspicion  as  to  the  genuineness  of  the 
article.    I  think  I  can  summarise  niy  view  of  the 
intention  of  the  Act  in  this  way.    6y  the  law  of 
England  punishment  is  to   be  inflicted  on  the 
guilty    and    not   on   the  innocent,    and  if  the 
Act    of    Parliament    says    that    if    a    person 


MAGISTRATES'   CASES. 


666 


Q.B.  Div.] 


Gheistxe,  Manson,  and  Woods  (apps.)  v.  Coopbr  (i-esp.). 


[Q.B.  Div. 


is  innocent  of  a  fraud  he  is  not  to  be  punished, 
bow  can  it  be  said  that  he  is  to  be  punished 
because  technically  he  has  committed  a  fraud, 
but  was  entirely  innocent  of  it  at  the  time 
be  committed  it  ?  It  seems  to  me  thiit  the  Act  is 
very  wisely  drawn  in  wide  terms  in  the  first 
instance  for  the  purpose  of  stoppins  false  descrip- 
tions and  false  trade  marks ;  but  it  is  drawn  so 
widely  that  many  innocent  people  may  be  drawn 
within  it.  The  Legislature  have  altered  the 
position  of  the  vendor  under  the  Act  of  1887 
from  what  his  position  was  under  the  Mer- 
chandise Marks  Act  of  1862,  because  it  puts  the 
vendor  in  a  worse  position  than  he  was  in  under 
that  Act  of  1862.  But  while  it  puts  him  in  a 
worse  position,  and  does  not  throw  the  onus  on 
the  prosecution  of  showing  there  was  fraud,  a« 
the  onus  is  shifted  from  the  prosecutor  to  the 
vendor,  it  gives  the  vendor  the  opportunity  of 
showing  that  in  his  action,  whatever  that  action 
wajB,  he  was  innocent.  The  word  used  in  the  sub- 
section is  a  very  wide  word — that  he  "acted" 
innocently.  That  word  "acted"  covers  either 
selling,  or  exposing  for  sale,  or  having  in  his 
possession  for  sale,  or  any  other  dealing  with 
the  goods.  All  the  vendor  here  has  to  show  is 
that  in  his  action  with  regard  to  this  particular 
article,  and  the  selling  of  it,  he  acted  innocently  and 
was  not  guilty  of  any  fraud.  He  was  told  by  some 
person  that  there  was  a  doubt  whether  this  was  a 
genuine  trade  mark  or  not,  and  he  acted  on  that 
doubt,  and  said  that,  althou|y(h  he  was  told  that  this 
was  a  genuine  piece  of  Dresden  made  in  the  works 
iu  Saxony,  he  had  his  doubts  about  it,  and  that  he 
would  sell  it  to  any  purchaser  for  what  it  was  worth 
Yet  because  he  did  that,  according  to  the  argu- 
ment put  forward  for  the  respondent,  the  appel- 
lants could  under  this  Act  be  sent  to  prison  for 
-that,  notwithstanding  that  their  action  had  been 
bond  fide ;  and  the  argument  that  in  this  case  the 
appellants  have  not  been  sent  to  prison,  but  have 
only  been  fined,  does  not  affect  the  question  at 
all.  I  think  we  are  bound,  on  the  case  stated  by 
the  magistrate,  to  say  that  this  conviction  was 
wrong.  Although  it  is  quite  true  that  the  magis- 
trate has  not  gone  into  the  question  whether  on 
other  grounds  the  appellants  acted  innocently, 
he  does  not  suggest  other  grounds.  The  prose- 
cution relied  on  the  fact  that "  innocence  "  reierred 
only  to  innocence  as  to  the  genuineness  of  the 
description,  and  that  being  so — the  Act  being  a 
penal  Act — and  the  conviction  being  bad,  it  must 
be  quashed. 

Ghannbll,  J. — I  a^ree  that  the  view  taken  by 
the  learned  magistrate,  as  expressed  in  the  latter 
pdrt  of  the  case,  is  incorrect.  The  point  in  this 
case  is,  what  is  the  meaning  of  the  word  *'  inno- 
cently*'? That  is  the  point  of  law  on  which 
this  case  is  stated,  and  upon  which  the  magistrate 
has  given  an  opinion.  The  construction  of  this 
Act  of  Parliament  was  very  much  considered  in 
the  case  of  Coppen  v.  Moore  {uhi  8 up,),  and  the 
interpretation  put  upon  it,  as  I  understand  that 
judgment — ana  I  was  a  member  of  the  court  which 
decided  that  case — was  this  :  That  whereas  in  the 
great  majority  of  criminal  cases  it  is  necessary  for 
the  prosecution  to  prove  a  men8  rea,  that  is  not 
necessary  under  this  Act.  But,  on  the  other 
bfund,  this  itt  not  one  of  those  cases  which  do 
exists  where,  it  being  the  object  of  the  Legis- 
lature to  forbid  a  particular  act  being  done  at  all, 
-the  statute  is  so  framed  as  to  forbid  the  com- 


mission of  the  act  absolutely,  quite  independently 
of  there  being  any  mens  rea  or  not,  and  where, 
consequently,  if  the  forbidden  act  is  done,  the 
person  charged  with  doing  it  must  be  convicted, 
if  he  has  doue  it,  although  he  had  no  men$  rea. 
Under  this  Act,  however,  this  case  is  not  one  of 
those  cases  at  all;  but  it  is  a  case  in  which  in 
order  to  have  a  conviction  there  must  be 
mens  rea  in  fact ;  but  the  burden  of  proof  of  it 
is  shifted,  and  is  not  in  accordance  with  the 
ordinary  principles  of  criminal  law.  That  is  to 
say,  the  prosecution  have  not  got  to  prove  a  mens 
rea,  but  if  the  defendant  is  able  to  prove  the 
absence  of  mens  rea,  then  he  is  to  be  acquitted. 
That  is  the  construction  which  was  put  upon  this 
Act  of  Parliament  by  a  court  composed  of  an 
unusually  large  number  of  judges  in  Coppen  v. 
Moore  (ubi  sup.),  and,  of  course,  we  have  to  apply 
that  in  this  case.  It  still  leaves  us  to  consider 
what  is  the  meaning  of  the  words  in  sub-sect,  (c) 
"acted  innocently"  within  the  meaning  of  this 
Act ;  so  that  the  question  really  is,  as  I  have  said, 
whether  the  defeudant  is  able  to  prove  such 
absence  of  msns  rea  as  would,  in  an  ordinary  case 
where  the  burden  of  proof  is  upon  the  prosecution, 
be  for  the  prosecution  to  prove  affirmatively.  Now 
in  the  present  case  the  magistrate  has  held  that 
the  appellants  could  not  rely  upon  this  sub-section 
as  to  innocence  unless  they  could  show  that  they 
had  been  innocent  of  any  knowledge  or  reasonable 
ground  of  suspicion  at  the  time  of  the  sale  that 
the  trade  mark  was  in  fact  forged.  That  cannot  be 
right,  for  the  reason  pointed  out  by  my  brother 
Grantham — namely,  that  that  is  the  gist  of  sub- 
sect,  (a),  and  that  sub-sect,  (c)  goes  on  to  say 
"  that  otherwise  he  had  acted  innocently."  That 
assumes  that  there  must  be  other  c^ses  besides 
absence  of  suspicion  which  may  be  innocent  withm 
the  meaning  of  the  Act.  The  result  is,  as  I  have 
said,  that  under  sub-sect,  (c),  the  defendant  may 
always  set  up  any  caseof  absence  of  mens  rea,  wnich 
in  an  ordinary  criminal  case,  if  the  Act  were  not 
framed  in  the  special  way  in  which  this  Act  is 
framed,  it  would  be  upon  the  pi'osecution  to  prove. 
In  tl  e  present  case  there  was  a  contention  raised 
for  the  appellants  before  the  magistrate  which  I 
do  not  think  was  a  correct  contention — ^namely, 
that  the  state  of  mind  of  the  seller  towards  his 
purchaser  was  material.  I  think  the  learned 
m-igistrate  was  right  in  saying  that  the  state  of 
mind  of  the  seller  towards  his  purchaser  was 
immaterial  in  a  prosecution  for  this  offence. 
Mens  rea  must  be  applied  in  relation  to  the  par- 
ticular offence,  and  I  think  counsel  for  the  respon- 
dent was  right  in  saying  that  innocence  in  this 
case  meant  *'  innocence  of  any  intention  to  infringe 
the  Act  of  Pai'liament " ;  and  that  is  the  point 
which  I  think  the  learned  magistrate  ought  to 
have  conaidered.  I  thiok  it  quite  clear  that  there 
may  be  ionocence  of  an  intention  to  infringe  the 
Act  of  Parliament  even  although  there  may  be 
suspicion  of  the  genuineness  of  the  trade  mark ; 
and  I  think  the  Act  in  effect  says  so  by  the  word 
"  otherwise."  That  being  so,  J  do  not  think  the 
meigistrate  has  decided  on  a  right  ground.  The 
only  point  on  which  there  is  some  difference 
between  my  learned  brother  and  myself  is  this : 
I  feel  some  doubt  whether  we  ought  simply  to 
quash  the  conviction,  or  send  back  the  case  to  the 
magistrate  in  order  that  he  might  consider  again 
the  question  of  innocence,  applying  the  right  test, 
as  I  think  he  applied  the  wrong  test ;  but  as  my 
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brother  thinks  itonght  to  resnlt  in  the  oonTiction 
being  qoaahed  I  do  not  dissent,  because  having 
expressed  my  view,  it  will  be  Fufficient  for  fntnre 
cases.  I  do  not  propose  to  differ  on  that  point, 
bnt  if  I  did,  the  proper  thing  would  be  to  send 
the  case  back  to  the  magistrate  for  him  to  con- 
sider whether  he  did  deal  with  it  from  the  right 
r>iDt  of  view,  or  from  the  wrong  point  of  view  as 
think  he  did.    The  result  is  that  the  conviction 

will  be  quashed.  n       •  1  •  r  j 

^  Conviction  qtuuhed. 

Solicitors  for   the  appellants,    Eardley   Holt, 
Hidbert,sjid  Hubbard. 

Solicitors  for  the  respondent,  Hfdse,  Ti^mtram, 
and  Co. 


Tuesday,  June  19,  1900. 
(Before  Grantham  and  Ghannbll,  JJ.) 

SlON   COLLBGB  (apps.)  V.   MaTOB,  &C.,   OF 

London  (resps.).  (a) 

Bating — Exemption  from  "  all  taxes  and  OMsese- 
mente  whatever  " — Subsequent  taxing  statute — 
7  Oeo.  3,  c.  37--Oi^  of  London  Seufers  Act  1848 
(11  &  12  Viet  e.  163),  s.  169. 

Land  reclaimed  from  the  Thames  under  7  Geo.  3, 
c.  37,  and  by  virtue  of  that  statute  **  free  from 
all  taxes  and  assessments  whatever,*'  is  not 
exempt  from  the  consolidated  rate  made  inmir- 
suance  of  the  City  of  London  Sewers  Acts  1848, 
1851, 1897,  and  the  Elementary  Education  Act 
1870,  and  the  Acts  amending  tne  same, 

Ca8B  stated  on  appeal  from  the  Court  of  Quarter 
Sessions  for  the  Oitv  of  London. 

On  the  23rd  April  1899,  tie  respondents,  acting 
in  pursuance  of  the  Citj  of  London  Sewers  Act 
1897,  the  City  of  London  Sewers  Acts  1848  and 
1851,  and  the  Elementazy  Education  Act  1870, 
and  the  Acts  amending  the  same,  duly  made  a 
couBolidated  rate  for  1899  at  2s.  bd.  in  the  pound 
(including  Is.  2d.  for  the  school  board). 

The  premises  which  the  appellants  occupied, 
and  in  respect  of  which  they  were  assessed,  were 
partly  on  land  which  was  reclaimed  under 
7  Geo.  3,  c.  37,  the  same  having  been  previously, 
until  so  reclaimed,  part  of  the  foreshore  of  the 
river  Thames. 

The  residue  of  the  appellants'  premises  was  on 
land  reclaimed  under  other  Acts. 

The  questions  arising  on  the  appeal  were  solely 
concerned  with  the  former  portion. 

Since  the  conveyance  to  the  appellants,  and 
prior  to  the  present  rate,  they  had  not  been 
assessed  in  respect  of  the  portion  in  question  to 
the  consolidate  rate,  owing,  as  the  respondents 
alleffed,  to  an  error. 

Tne  appellants  duly  appealed  sgaii.st  the  rate 
to  the  Court  of  Quarter  Sessions  ^r  the  City  of 
London,  on  the  ground  that  the  portion  of  land 
reclaimed  under  7  Qeo.  3,  c.  37,  was  exempt  by 
that  statute  from  all  rates,  taxes,  and  assessments 
whatever. 

The  land  and  building  in  question,  known  as 
Sion  College,  were  aoqmred  bv  the  appellants  in 
1886  by  a  conveyance  to  them  dated  the  8th  April 
of  that  year. 

The  appellants  contended  that  the  land  in 
question,  and  the  buildings  thereon,  were  not 
rateable  to  the  consolidated  rate  made  under  the 
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Acts  mentioned,  bnt  were  exempt  hj  virtoe  of 
7  Geo.  3,  c.  37. 

The  respondents  contended  that  the  land  was 
liable  to  oe  assessed  to  the  consolidated  rate 
under  those  Act's,  and  was  not  exempt. 

The  question  for  the  opiniDn  of  the  court  waa 
whether  the  land  was  so  exempt  or  not. 

By  7  G^.  3,  c.  37,  s.  51,  it  is  provided : 

And  be  it  further  enaoted  that  the  ground  and  toil  of 
the  said  river  so  to  be  inclosed  and  embanked    .    . 
•hall  veet,  and  the  eame  is  hrreby  vested  in  the  owner 
or  ownera     .     .    .    free  from  all  taxes  and  asseeamente 
whatsoever. 

Avory  for  the  appellants. — The  respondenta 
say  that  when  the  City  of  London  Sewers  Act 
1848  (11  &  12  Yict  o.  163),  s.  169.  was  passed  under 
which  they  make  a  consolidated  rate,  the  exemp- 
tion under  7  Geo.  3,  c.  37,  was  impliedly  repealed. 
My  contention  is  that  these  premises,  being 
partly  on  land  reclaimed  under  7  Geo.  3,  c.  37,  bj 
the  provisions  of  that  Act  they  are  exempt  from 
all  taxes  and  assessments.  Therefore  thej  are  not 
liable  to  the  consolidated  rate  made  in  pursuanoe 
of  the  City  of  London  S^-wers  Acto  1848, 1851. 
and  1897,  the  Elementary  Education  Act  1870 
and  the  amending  Acts.  The  rule  to  be  applied 
here  is  that  laid  down  by  Lord  Blackburn  in 
Gamett  v.  BraMey  (39  L.  T.  Rep.  261 ;  3  App. 
Cas.  944),  where  he  says,  at  p.  266 :  **  Nor  shonld 
I  entertain  any  doubt  of  that  for  one  moment, 
but  that  there  is  a  rule  which  has  been  laid  down 
— which,  I  tiiink,  is  a  good  rule  if  properly 
applied — namely,  that  where  there  has  b*  en  a  par- 
ticuhur  rule  eiitablished  .  .  .  hj  btatute,  where 
there  is  some  particular  Jaw  stancung,  and  a  bab- 
sequent  enactment  has  seneral  words  which  would 
repeal  that  particular  law  ...  if  thej  were 
taken  in  all  their  generality ;  yet,  nevertheless, 
the  first  particular  law  is  not  to  be  taken  as 
repealed  imless  there  is  a  sufficient  indication  of 
intention  to  repeal  it.  It  is  not  to  be  repealed  by 
mere  general  words ;  the  two  may  stand  together, 
the  particular  law  standing  as  an  exceptional 
proviso  upon  the  general  law."  Again,  in  Thorpe 
V.  Adams  (23  L.  T.  Rep.  810 ;  L.  Rep.  6  C.  P.  125)  it 
was  laid  down  that  the  general  principle  to  be 
applied  in  the  construction  of  Acts  of  Parliament 
is  that  a  general  Act  is  not  to  be  construed  to 
repeal  a  previous  particular  Act  unless  there  is 
some  express  reference  to  the  previous  legislation 
on  the  subjeoti  or  unless  the  two  Acts  are  neoes- 
sarily  inconsistent.  In  the  present  case  an  exemp- 
tion from  taxes  and  assessments  was  made  in 
favour  of  these  premises,  and  there  is  nothing  in 
the  subsequent  statutes  inconsistent  with  that 
exemption,  and  no  particular  reference  is  made  to 
them  to  repeal  such  exemption. 

Danekwerts,  Q.C.  for  the  respondents.— The 
statute  of  7  Geo.  3,  c.  37,  only  exempted  the  land 
from  the  pavment  of  existing  taxes.  It  is  trae 
that  in  WiUiams  v.  PrOehard  (4  T.  R.  2)  and 
Eddington  v.  Borman  (4  T.  R.  4)  houses  bnilt 
on  lands  embanked  from  the  Thames,  in  pursa- 
ance  of  7  Geo.  3,  c.  37,  were  not  liable  to  be 
assessed  to  the  general  land  tax  impoaed  by 
27  Geo.  3,  nor  to  rates  under  11  Geo.  3,  c.  29, 
though  such  acts  were  in  seneral  terms,  and  were 
subsequent  in  point  of  time  to  the  Act  creating 
the  exemption,  out  that  was  because  in  the  case 
of  27  Geo.  3  that  was  an  annual  Act  enacted  from 
year  to  year ;  and  as  to  11  Geo.  3  that  rsCerred  to 
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ihei  poor  rates  wfaioh  hare  been  in  ezistenoe  since 
Slisabetli.  In  Perchard  ▼.  Heywood  (8  T.  B. 
468)»  however,  it  was  held  that  the  exemption 
vafier  7  Qea  3  did  not  exempt  the  occupiers  of 
houses  built  om  such  lands  from  the  payment  of 
k0iiee  and  window  daties  imposed  by  3S  Geo.  3, 
c.  40l  The  exemption  with  regard  to  i>o(»r  rates 
was  held  to  exist  by  reason  of  7  Geo.  3  in  Bex  v. 
London  Qas  Light  Vompcmy  (8  B.  &  G.  54) ;  but,  as 
Bayky,  J.  poiots  out  with  regard  to  Perchard  v. 
Heifwood  {9WD.),  hoasB  and  window  tax  was  a  new 
one  iraposea  after  the  exemption  was  given. 
Here  the  consolidated  rate  is  made  in  pursuance 
of  statutes  passed  lon^  after  7  G^eo.  3»  and  in 
respect  of  different  subjects  to  those  from  which 
the  premises  were  exempted.    He  also  referred  to 

Liverpool  Library  ▼.  May  or  ^  4^c.,  of  Liverpool,  2 
L.  T.  Bap.  325 ;  5  H.  A  N.  526. 

Avery  in  reply. — Practically  this  rate  is  the 
same  as  the  old  ooes,  though  called  by  a  new 
name.  Sewering  rates  or  their  equivalent  were  in 
existence  at  the  time  of  7  Geo.  3.  He  referred  to 
the  judgment  of  WiUes,  J.  in  Thorpe  v.  Adams 

GBA.NTHAM,  J. — This  is  a  case  that  has  caused 
a  great  deal  of  difficulty,  and  is  not  entirely  free 
from  doubt.  I  think  it  is  perhaps  a  pity  that 
other  words  were  not  used,  making  it  quite  clear 
that  it  was  the  intention  of  the  Legislature  to  do 
away  with  the  exemption  which  this  land  and 
other  land  simiUrly  situated  had  from  future 
taxes  and  assessments,  such  as  these  assessed 
under  this  particular  Act  of  11  <b  12  Vict. ;  but, 
looking  at  tne  decided  cases  somewhat  analogous 
to  this  from  the  time  of  the  passing  of  the  Act 
of  7  Geo.  3  to  the  present  tim«<,  I  think  that  we 
are  bound  to  follow  the  general  view  of  those 
authorities — ^namely,  that  the  words  '*  taxes  and 
asiessments"  from  which  the  land  in  question 
was  to  be  exempt  by  the  Act  of  Geo.  3  did  gene* 
rally  include  only  taxes  and  assessments  of  a 
charaoter  which  were  then  assessed.  Unquestion- 
ably the  poor  rate  was  one  of  the  oldest  rates  that 
had  been  assessed,  and  was  the  basis  of  a  great 
dflttJ.  of  legislation  at  that  time  by  which  money 
was  raised  Now,  this  Act  having  been  passed 
freeing  particular  land  f i-om  all  taxes  and  assess- 
ments whatsoever,  ought  we  to  hold  that  that 
precluded  any  authorities  from  assessing  any  rate 
whatever  on  this  land  and  levying  any  rate  what- 
ever on  this  land  in  future  P  I  suggested  that  we 
might  test  the  question  by  supposing  that  the 
citj  were  themselves  to  provide  water  for  the 
whole  of  the  occupiers  of  the  City  and  to  charge 
people  according  to  the  value  of  their  holdings 
for  that  water.  It  would  be  a  monstrous  thing, 
as  it  seems  to  me  to  suggest  that  people  who  wei  e 
to  gain  a  benefit  from  the  water  which  was  to  be 
bTOOght  into  the  City  by  the  authorities  should 
ha^tt  tiiat  water  free,  and  should  not  have  to  pay 
anything  for  it  I  think  the  language  tuat 
it  would  be  necessary  to  use  to  maintain  such  an 
exemptiooi  would  be  veiy  much  stronger  than  is 
nsed  in  any  of  the  authorities  which  have  been 
relied  upon,  or  in  s^  Act  of  Parliament  which 
has  been  passed.  We  will  go  from  water  to 
another  snojeot  that  has  been  mentioned  since — 
namely,  education.  The  education  of  the  poor 
has  been  thrown  upon  the  rates.  Ouaht  people 
to  be  freed  from  that?  It  may  be  they  uiight.  be 
sptsiaUjf  exetnpte'l  by  tba  Education  Act,  but 
Mao.  Oa8.— Vol.  XLX. 


unless  there  was  a  special  exemption,  it  seems  to 
me  tixat  the  object  of  the  Legislature  would  be  to 
use  such  language  as  to  make  all  land  within  the 
area  liable  to  the  Education  Act.  The  same  with 
he  sewers  rate.  At  the  time  of  the  passing  of 
7  Geo.  3  there  were  no  such  thing  as  sewers  in  the 
sense  there  are  now.  There  were  no  doubt 
certain  things,  but  there  have  been  since  that 
time  enormoQS  improvements  made,  or  snpposed 
to  be  made,  in  reference  to  the  drainage  of  the 
City.  Take  the  embankment  of  the  Thames. 
They  are  deriving  direct  benefit  from  that  different 
from  any  rates  and  texes  assessed  in  the  time  of 
George  III.  Would  it  be  fair  to  exempt  them  ? 
I  certeinly  think  not.  The  same  with  regard  to 
lighting.  No  doubt  there  was  some  system  of  light- 
ing and  watching  in  the  old  days,  but  an  Act  of  Par- 
liaoMnt  was  passed  by  which  it  was  said  that  that 
light  was  of  no  good,  and  gas  was  introduced,  and 
everybody  was  intended  to  get  the  benefit  of  that 
lighting.  I  think  that  it  would  require  sti'ong 
kmguage  to  show  that  people  who  were  exempt 
un<Mr  7  Geo.  3  were  not  to  pay  anytlung  for  the 
benefit  they  derived.  Therefore  the  intention,  it 
seems  to  me,  was  to  make  these  people  liable. 
Let  us  see  if  they  have  used  language  which 
uidisates  that  they  did  intend  to  do  away  with 
the  exemption  which  had  no  doubt  been  a  right 
of  the  person  who  owned  this  land  after  the 
passing  of  the  particular  Act  of  Parliament — 
namely,  7  Geo.  3.  They  stert  in  the  preamble  of 
this  Act  by  steting  the  purpose  for  which  this  Act 
is  passed,  that  from  and  after  the  commencement  of 
this  Act  the  several  recited  Acte  shall  be  repealed, 
and  that  in  the  future  the  City  authorities  are 
to  hold  meetings  by  their  mayor  and  commonalty, 
and  they  are  to  teke  into  their  hands  the  sewer- 
ing of  the  City  and  the  lighting  of  the  City, 
and  two  rates  are  to  be  levied,  one  to  be 
called  the  sewer  rate  and  the  other  to  be 
called  the  consolidated  rate  "  for  the  purpose  of 
forming,  making,  maintaining,  keeping  in  repair, 
paving  '  (these  are  all  new  things,  although  some 
of  them  may  have  been  done  before,  but  they  were 
to  be  redone),  **  lighting,  sweeping,  cleansing,  and 
watering  the  streete  within  the  City  and  of  making 
and  carrying  into  effect  such  im  prove  mente  within 
the  City  as  the  commissioners  are  or  shall  or  may 
from  time  to  time  or  at  any  time  be  authorised  to 
make  and  carry  into  effect."  Then  for  that  pur- 
pose they  have  to  raise  money,  and  then  comes  the 
section  which  enables  them  to  raise  this  money, 
and  the  section  in  dispute  is  sect.  169,  which  says 
that  for  the  purpose  of  raising  money  "every 
such  rate  as  aforesaid  shall  be  made  by  the 
alderman  or  his  deputy,  and  the  major  part  of  the 
common  councilmen  of  each  ward  upon  every 
person  who  shall  inhabit,  hold,  occupy,  possess, 
or  enjoy  an^  house  or  building  within  the  City  or 
partly  within  or  partly  without  the  City  (whether 
such  person  shall  be  now  liable  in  respect  of  such 
house  or  building  to  be  assessed  to  the  relief  of 
the  poor  or  be  not  liable  to  be  assessed  to  the 
reUei  of  the  poor  in  respect  thereof  b^  reason  of 
such  house-  or  building  being  situate  in  any  pi*e- 
cinct  or  extra  parochial  place  or  otherwise) 
according  to  the  full  net  annual  value  thereof 
respectively."  Now,  I  think  that  on  the  authorities 
which  have  l)een  quoted,  particularly  the  last 
authority  of  Perchard  v.  Heywood  (8  T.  B.  468), 
before  Lord  Kenyon,  we  should  have  very  great 
difficulty  in  holding,  without  any  other  words 
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which  I  have  adTisedlj  omitted  for  the  time 
beiDg,  that  the  Legislature  did  not  intend  by 
the  lanenaee  of  this  section  to  make  every 
person  liable  to  this  rate,  quite  irrespectlTe  of 
whether  or  not  he  had  any  exemption  in  the 
past  under  such  terms  as  he  had  in  7  G^eo.  3 
— namely,  that  this  particular  land  was  to  be 
free  from  all  taxes  and  assessments  whatsoever. 
But  I  think  that  there  are  words  here  which 
justify  the  authorities  in  saying  that  whether  or 
not  they  would  have  been  entitled  to  levy  their 
rate  on  this  property  under  the  authority  of  the 
cases  I  have  just  quoted,  yet  it  is  manifest  from 
the  lang^ge  used  that  it  was  intended  to  bring 
within  the  area  of  their  rating  and  within  the 
area  of  land  which  was  liable  to  be  rated  land 
which  previously  was  exempt  "whetiber  such 
person  not  whether  the  land,  but  "  whether  such 
person  shall  be  now  liable  in  respect  of  such  house 
or  building  to  be  assessed  to  the  relief  of  the  poor 
or  be  not  liable  to  be  assessed  to  the  relief  of  the 
poor  in  respect  thereof  by  reason  of  such  house  or 
building  being  situated  in  any  precinct  or  extra 
parochial  place  or  otherwise."  it  is  quite  clear  it 
was  considered  by  all  these  authorities  that  the 
exemption  was  intended  to  cover  liability  to  be 
assessed  to  the  relief  of  the  poor,  but  it  says  here 
distinctly  that  although  you  may  not  be  liable  to 
oe  assessed  to  the  relief  of  the  poor  because  you 
are  in  some  extra  parochial  place,  yet  you  are 
to  be  liable  to  this  rate.  Therefore  although 
they  as  it  were  earmark  the  reasons  that  have 
been  ^ven  for  the  exemption  bein^  held  to  be 
good  m  part  because  they  were  bable  to  be 
assessed  to  the  poor  rate,  vet  here  they  say, 
although  you  may  not  be  liable  to  be  assessed  to 
the  poor  rate  because  your  land  is  extra  parochial, 
you  shall  be  liable  for  this.  Then  other  words  are 
used  covering  any  other  exemption  there  may  be 
"or  otherwise,"  which  I  think  are  wide  enough 
under  the  circumstances  to  cover  such  an  exemp- 
tion as  this.  Probably  there  are  very  few  cases 
in  the  City,  at  least  I  should  think  there  were  very 
few  cases  where  there  would  be  such  an  exemp- 
tion as  this.  If  there  were  many  I  should  think 
Bome  reference  would  have  been  made  to  them. 
This  is  the  only  Act  that  has  been  mentioned  in 
which  there  is  such  an  exemption  as  this.  There- 
fore it  is  not  much  to  be  wondered  at  that  they 
put  in  the  words  "  or  otherwise  "  instead  of  refer- 
ring to  the  other  exemptioDs  known  to  be  in  exist- 
ence at  the  time.  Altnough  the  case  is  not  free 
from  doubt,  particularly  remembering  the  deci- 
sion of  Lord  Blackburn,  I  still  think  that,  not- 
withstanding that  decision,  when  this  Act  of 
Parliament  was  passed  it  was  intended  to  bring 
within  the  area  of  rateability  land  which  pre- 
viously had  the  privilege  of  being  exempt  under 
this  Act  from  all  the  rates  existing  at  that 
time. 

Ghannbll,  J. — I  am  of  the  same  opinion,  .but  I 
should  like  to  add  a  few  words.  1  think  this 
case  is  one  of  considerable  difficulty,  but  on  the 
whole  I  am  of  the  same  opinion  as  my  brother. 
The  three  cases  which  have  been  referred  to, 
Willicms  v.  Pritchard  (4  T.  B.  2)  and  Eddington 
V.  Borman  (4  T.  B.  4)  and  Bex  y.  London  Oas 
Light  Company  (8  B.  &  0. 54),  require  a  good  deal 
of  consideration  as  to  the  construction  of  this  Act 
(7  Geo.  3),  and  they  show,  to  my  mind,  that  it  was 
intended  to  relieve  land  that  was  embanked  and 
created  for  valuable  purposes  under  that  Act 


from  all  rates  and  taxes  which  then  existed,  and 
which  would  in  the  ordinary  course  of  things 
from  time  to  time  be  created.    It  was  intended  to 
relieve  land  from  those  burdens,  even  although 
the  form  of  the  burden  might  be  changed  to 
some  extent  from  time  to  time.    It  was  a  special 
local  Act,  and  its  construction,  and  the  way  it 
would  be  affected  by  subsequent  legislation,  would 
be  that  laid  down  more  particularly  in  recent 
times  by  Lord  Blackburn  in  OameU  v.  Bfudley 
{ubt  sup.).    Something  of  the  same  sort  was  said 
by  Lord  Kenyon  in  the  earliest  of  tbese  oases, 
but  I  think  that  he  stated  the  proposition  rather 
differently  from  that  which  is  now  held  to  be 
the  correct  proposition.    What  he  says  is  this : 
"  It  cannot  be  contended  that  a  subsequent  Act 
of  Parliament  will  not  control  the  provisions  of  a 
prior  statute  if  it  were  intended  to  have  that 
operation."    That  is  the  modem  doctrine  exactly, 
and  he  ffoes  on :  "  But  there  are  several  cases  in 
the  books  to  show  that  where  the  intention  of  the 
Legislature  was  apparent,  that  the  subsequent 
Act  should  not  have  such  operation,  there,  even 
though  the  words  of  such  statute,  taken  strictly 
and  grammatically,  would  repeal  a  former  Act, 
the  courts  of  law,  judging  for  the  benefit  of  the 
subject,  have  held  that  they  ought  not  to  receive 
such  a  construction."    Now,  that  slip^htly  differs, 
I    think,    from    the    modem   doctrine,    becanse 
according  to  that  view  you  have  to  find  out  in  the 
subsequent  Act  that  there  was  an  intention  that 
the  previous  one  should  not  operate ;  whereas  I 
think  it  is  now  decided  rather  to  the  contrary, 
that  the  presumption  is  that  the  prior  particular 
Act  is  not  intended  to  be  affected  unless  yon  can 
find  words  which   show  the  contrary ;   and  no 
doubt  the  doctrine  has  been  a  littie  developed 
since  the  time  of  Lord  Kenyon;  but,  applying 
those  principles,  we  have  got  various  ways  <n 
finding  whether  there  was  an  intention  fliuffici- 
ently  mdicated  to  take  away  the  operation  of 
the  first  Act  with  the  exemption  in  it    If  yon 
had  got  an  Act  conferring  an  entirely  new  benefit 
upon  the   hereditament,  such   as   water   being 
supplied,  which  ¥ras  not  supplied  before,  and  a 
rate,  which  although  called  a  rate  is  a  payment 
for  the  water,  I  should  think  that  would  be  suffi- 
cient of  itself  to  show  an  intention  by  the  general 
words  to  make  everybody  who  got  the  benefit  pay 
for  it.    But  I  do  not  think  tl^t  this  case  is  so 
strong.     It  may  be  that  the  things  which  the 
City  of  London  Sewers  Act  at  the  moment  were 
providing  for  were  the  benefits  that  were  to  be 
given  to  the  occupiers  of  houses  and  buildings, 
and  which  were  to  be  paid  for  by  the  consolidated 
rate.    It  may  be  that  they  were  to  some  extent  in 
excess  of  what  they  had  been  before,  but  I  think 
they  were  of  a  similar  nature.    There  always  has 
been,  I  believe,    a  certain  amount  of  lighting  in 
the   city ;    one  reads  of   what  the  mode  was  in 
ancient  times,  and  according  to  modem  ideas  it 
would  be  very  unsatisfactory,  but  there  was  a 
certain  amount  of  lighting  a  long  time  ago  in  the 
City,  and  tiie  recital  in  this  Act  shows  there  were 
some  thisgs  called  sewers  as  long  ago  as  the  time 
of  Charles  II.,  although  at  that  time  sewers  were 
walls,  generally  to  keep  out  the  sea,  and  not  to 
drain,  so  tiiatl  doubt  whether  thera  is  enough  in 
the  City  of  London  Sewers  Act  in  the  way  of  new 
benefits  to  be  sufficient  on  that  ground  only  to 
say  that  the  former  exemptions  were  done  away 
with.    But  what  I  go  upon  is  that  in  the  16&ta 


MAGISTRATES'   OASES. 


659 


Q.  B.  DiT.] 


Bajinbtt  v.  Ecclbs  Gobpobatiok. 


[Ot.  of  App. 


Feotion  of  the  Act  of  1848  there  is  indicated  an 
expreea  intention  to  do  away  with  at  any  rate 
some  exemption.  That  Lb  an  extremely  impor- 
tant matter,  as  it  appears  to  me.  Then  let  us 
see  how  it  stands.  The  first  is  "that  every 
person  who  shall  inhabit,  hold,  oocnpy,  possess, 
or  enjoy  any  house  or  building  within  the  City  " — 
if  it  stopped  there  in  my  opinion  it  wonld  not  be 
sufficient  to  take  it  away.  That  is  what  I  have 
been  thinking — ^namely,  whether  it  was  for  all 
purposes  a  new  thing  and  a  new  benefit,  so  that 
the  fact  of  its  being  a  new  thing  and  a  new 
benefit  would  be  enough  to  show  an  intention  to 
do  away  with  the  old  exemption.  I  do  not  tbink 
that  that  would  be  enough,  but  it  goes  on: 
"Whether  such  person  shall  be  now  liable  in 
respect  of  such  house  or  building  to  be  assessed 
to  the  relief  of  the  poor  or  be  not  liable  to  be 
assessed  to  the  relief  of  the  poor  in  respect  thereof." 
If  it  stopped  there  it  might  take  away  the 
very  ground  upon  ^hich  this  exemption  was  based 
in  the  case  of  Eddingion  v.  Bonnan  (4  T.  B.  4), 
and  in  all  probability  one  would  have  to  say 
that  that  was  gone.  Now,  is  that  cut  down 
at  all  F  The  next  words  do  cut  it  away.  They 
are:  "By  reason  of  such  house  or  building 
being  situated  in  any  precinct  or  extra  parochial 
place."  If  it  had  stopped  there,  undoubtedly 
that  would  have  cut  down  the  effect  of  what 
preceded  it,  but  it  again  go»s  on  "or  other- 
wise."  How  must  one  consider  the  words  "  or 
otherwise  "  P  It  must  be  analogous  to  something 
that  has  gone  before,  and  you  must — and  this  is 
the  strongest  argument  against  Mr.  Danckwerts 
— bring  in  the  ^usdem  generis  principle.  Is  not 
this  ejuadem  generis  P  This  is  a  local  exemption 
of  a  certain  area  which,  in  point  of  fact,  is  within 
the  City — ^nobodv  can  doubt  that — but  it  is  a  part 
of  the  City  which  at  that  time  was  exempt  from 
beine  assessed  to  the  relief  of  the  poor.  It  was 
not  because  it  was  within  a  precinct  or  an  extra 
parochial  place,  but  it  was,  as  it  seems  to  me,  by 
reason  of  its  situation,  and  it  was  entirely  analo- 
gous to  the  exemntion  of  the  precinct  and  extra 
parochial  place.  On  the  whole,  therefore,  I  think 
there  is  enough  there  to  indicate  an  intention  to 
override  the  previous  statute.  I  think  there  is 
some  little  difficulty  created  by  the  illustration  of 
the  literary  and  scientific  societies.  That  has 
been  expressly  decided  by  a  case  that  Mr.  Danck- 
werts has  referred  us  to  on  a  slightly  different 
but  analogous  Act  of  Parliament.  I  must  assume, 
therefore,  that  the  principle  of  this  being  an 
exemption  under  the  public  Act  would  be  suffi- 
cient. But,  whether  that  is  so  or  not,  I  decide 
the  case  in  favour  of  the  rateability  on  the 
ground  that  there  is  indicated  in  the  Act  of  1848 
a  sufficient  intention  to  override  the  exemption  in 
the  earlier  Act.  Upon  those  grounds  our  decision 
must  be  for  the  respondents.  ^^^^^  dismissed. 

Solicitors :  Sir  H.  H.  Crawford ;  Clark,  Raw- 
lins,  and  Co, 
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Maaday,  June  25, 1900. 
(Before  Smith,  Willia.ks,  and  Bomeb,  L. JJ  ) 

BaBNBTT  V,  ECOLES   COSPOBATION.  (a) 
APPEAL  FROM  THE  QTJBBN'S  BENCH  DIVISION. 

Local  Oovemmeni — PtLblie  Health  Acts — Exercise 
of  powers  &|^  local  authority — Person  sustaining 
damage — "  Compensation  " — Costs  of  legal  pro- 
ceedings— Extra  costs  beyond  taxed  costs — 
Public  Health  Act  1875  (38  &  39  Vict  c.  55), 

S,  tlUo. 

A  person  who  has  euccessfully  resisted  proceedinas 
taken  against  him  by  a  local  authority  under  the 
Public  Health  Act  1875  and  has  recovered  his 
taxed  costs  under  on  order  of  the  court  cannot 
recover  as  "compensation"  under  sect.  308  of 
the  Act,  the  extra  costs  which  he  has  reasonably 
and  properly  incurred. 

This  was  an  appeal   by   the  plaintiff  from  the 

J'udgment  of  the  Divisional  Court  (Bigham  and 
'hulimore,  JJ.)  upon  a  specisd  case  stated  by  an 
arbitrator. 

The  plaintiff  was  the  owner  of  certain  cottages 
in  the  borough  of  Eccles. 

The  defendants,  who  were  the  local  sanitary 
authority,  caused  a  notice  to  be  served  upon  the 
plaintiff,  under  sect.  94  of  the  Public  Health  Act 
1875,  requiring  him  within  fourteen  days  to  abate 
a  nuisance  existing  upon  his  property  and  to  do 
certain  specified  works  for  that  purpose. 

The  plaintiff  did  not  comply  with  the  require- 
ments of  that  notice. 

The  defendants  thereupon  laid  a  complaint 
against  the  plaintiff,  under  sect.  95  of  the  Public 
Health  Act  1895,  for  that  the  nuisance  existed 
upon  the  premises  mentioned  in  the  notice  and 
that  the  nuisance  was  caused  by  the  act,  default, 
or  sufferance  of  the  plaintiff,  and  that  he  was  the 
owner  of  the  premises. 

The  complaint  was  heard  and  determined  by 
justices  in  a  court  of  summary  jurisdiction,  and 
the  justices  made  an  order  requiring  the  plaintiff 
to  comply  with  all  the  requirements  of  the  notice. 

The  plaintiff  appealed  against  that  order  to 
quarter  sessions,  and  the  court  of  quarter 
sessions  dismissed  the  appeal,  subject  to  the 
opinion  of  the  Queen's  Bench  Division  upon  a 
case  stated. 

Upon  the  hearing  of  the  special  case,  the 
Divisional  Court  allowed  the  appeal  and  ordered 
that  the  order  of  quarter  sessions,  dismissing  the 
appeal  of  tiie  phuntiff  against  the  order  of  the 
justices  of  the  oorongh,  should  be  quashed,  with 
costs,  and  judgment  entered  for  the  appellant 
(79  L.  T.  Rep.  408). 

It  was  f  umier  ordered  by  the  Divisional  Court 
that  the  defendants  should  pay  to  the  plaintiff 
his  costs  of  the  appeal  to  the  Divisional  Court,  to 
be  taxed  by  the  master  of  the  Crown  Office. 

The  costs  of  the  appeal  to  the  Divisional  Court 
were  taxed  at  62L,  and  the  costs  of  the  appeal 
to  quarter  sessions  were  taxed  at  83Z.,  and  these 

(a)  Reported  by  J.  H.  Williahb,  Esq.,  BftrrlBter-at-Law. 
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employed  cu  horseheepers  and  cab- cleaners  and 
where  cabdrivers  were  daily  in  attendance  for 
the  purpose  of  hinng  horses  and  cabs,  were  a 
•*  workplcuie  "  within  the  meaning  of  the  section, 
and  that  the  cabdrivers  were  "  m  attendance  " 
at  the  premises,  although  they  were  there  as 
customers,  and  that,  therefore,  sufficient  and 
suitable  sanitary  conveniences  must  be  provided 
as  well  for  the  cabdrivers  in  attendance  there  as 
for  the  persons  employed  on  the  premises. 

Case  8tate<1  by  the  metropolitan  police  magis- 
trate sitting  at  Clerkenwell  Police-court. 

The  I'espondent  (Harding)  was  summoned  to 
answer  the  complaint  made  by  the  appellant 
(Bennett),  sanitary  inspector  to  the  Holbom 
District  Board  of  Works,  which  charged  that  the 
respondent,  being  the  occupier  or  owner  of  pre- 
mises situate  and  being  9,  10. 16, 17,  18,  27,  35,38, 
and  44,  Ormond-yard.  within  the  district  of  the 
board,  did,  on  the  1st  Jan.  1900  unlawfully  fail  to 
provide  sufficient  and  suitable  accommodation  in 
the  way  of  sanitary  conveniences  for  the  persons 
employed  in,  or  in  attendance  at,  the  above-men- 
tioned premises  contrary  to  the  provisions 
of  sect.  38  of  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76). 

The  magistrate  dismissed  the  complaint,  but 
without  costs. 

Sect.  38  of  the  Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76)  is  as  foUows : 

(1)  Every  factory,  workshop,  or  workplaoe,  whether 
erected  before  or  after  the  pasBing  of  this  Act,  ehall  be 
provided  with  anffioient  and  faitable  accommodation  in 
the  way  of  sanitary  conveniences,  regard  being  had  to 
th^  number  of  persona  employed  in  or  in  atteodance  at 
saoh  bnildinff.  and  also  where  persons  of  both  sexes  are 
or  are  inteoded  to  be,  employed,  or  in  attendance,  with 
proper  separate  accommodation  for  persons  of  each  sex. 
(2)  Where  it  appears  to  a  sanitary  authority  that  thi« 
section  is  Lot  complied  with  in  the  case  of  any  factory, 
workshop,  or  workplaoe,  the  sanitary  authority  shall,  by 
notice  served  on  the  owner  or  occupier  of  such  factory, 
workshop,  or  workplace,  require  him  to  make  the 
alterations  and  additions  neccttsary  to  secure  such  com- 
pliance, and  if  the  person  served  with  »uch  notice  fails 
to  comply  therewith  he  shall  be  liable  to  a  fine  not 
exceeding  twenty  pound*,  and  to  a  fine  not  exceeding 
forty  shillings  tor  every  day  after  conviction  during 
which  the  non-compliance  continues. 

By  sect.  141  of  the  Act  it  is  provided : 

In  this  Act,  unless  the  context  otherwise  requires, 
.  .  .  The  expression  "  sanitary  convenience  "  includes 
urinals,  water-closets,  earth- closets,  privies,  and  any 
similar  conveniences. 

At  the  hearing  of  the  complaint  the  following 
facts  were  proved  or  admitted  : 

That  the  board  of  works  was  the  sanitary 
authority  for  the  Holbom  district,  and  had  duly 
authorised  the  appellant,  who  was  the  sanitary 
inspector  for  the  board,  to  serve  a  notice  as 
i*equired  by  sect.  38  (2)  of  the  Public  Health 
(London)  Act  1891  upon  the  respondent,  and  to 
make  the  complaint ;  that  the  premises  consisted 
of  ten  stables  and  a  stable-yara,  and  were  in  the 
occupation  of  the  respondent,  who  is  a  cab  pro- 
prietor in  a  large  way  of  business ;  that  the  re- 
spondent kept  upon  these  premises  110  horses  and 
a  large  number  of  cabs,  of  which  he  was  the 
owner;  that  the  respondent  employed  upon  the 
premises  a  number  of  men  as  horsekeepers  and 
cab- cleaners  for  the  purpose  of  attending  to  the 
burses  and  cabs ;  that  the  business  of  the  respon- 


dent consisted  in  letting  out  these  cabs  and  horaes 
by  the  day  to  drivers,  and  that  the  cabdriyers 
were  daily  in  attendance  at  the  premises  for  the 

Eurpose  of  hiring  the  horses  and  cabs,  changing 
orses,  and  returning  the  horses  and  cabs  uter 
use ;  that  the  horsekeepers  and  cab-cleaners  when 
not  at  work  lived  with  their  respective  families  in 
different  rooms  having  sanitary  conveniences, 
situate  over  different  portions  of  the  premises; 
that  in  the  stables  and  stable-yard  there  was  no 
accommodation  in  the  way  of  sanitary  con- 
veniences for  the  horsekeepers  and  cab-cleanerB 
employed  therein;  that  many  complaints  of  the 
want  of  sanitary  conveniences  had  been  made  to 
the  appellant  and  the  board. 

It  was  contended  before  the  magistrate  on 
behalf  of  the  appellant  (a)  that  the  premises  were 
a  "  workplace  "  within  the  meaning  of  sect.  38  (1) 
of  the  Public  Health  (London)  Act  1891,  and  (6) 
that  as  the  respondent  had,  after  duly  receiving 
the  notice  required  by  sect.  38  (2)  of  the  Act^ 
failed  to  comply  therewith  or  to  provide  any 
accommodation  in  the  way  of  sanitary  conve- 
niences at  the  premises  for  the  use  of  persoDS 
employed  in  or  in  attendance  thereat,  he  was 
liable  to  the  penalties  provided  by  seot  38  (2)  of 
the  Act. 

It  was  contended  on  behalf  of  the  respondent 
(a)  that  the  premises  were  not  a  "  worKplaoe  ** 
within  the  meaning  of  the  Act,  and  (6)  that  if, 
contrary  to  the  respondent's  contention,  the 
premises  were  a  "  workplace  '*  within  the  meaning 
of  the  Act,  then  that  the  cabdrivers  were  not  "  in 
attendance  "  at  the  premises  within  the  meaning 
of  the  Act. 

The  magistrate  dismissed  the  complaint,  as  he 
was  of  opinion  that  the  premises  were  not  a 
"  workplace "  ejusdem  generis  with  factory  or 
workshop ;  and  further  that  cabdrivers  were  only 
in  attendance  as  customers,  and  there  was  no 
duty  thrown  upon  the  respondent  to  provide 
sanitary  conveniences  for  them. 

The  questions  for  the  opinion  of  the  oonrt  were, 
first,  whether  the  stables  and  stable-yard  were  a 
"  workplace  "  within  the  meaning  of  the  Act;  and 
secondly,  whether  cabdrivers  were  persons  ''in 
attendance  at  such  building  "  within  the  meaning 
of  the'  Act. 

Courthope  Munroe  {W,  Leese  with  him)  for  the 
appellant. — We  contend,  first,  that  theee  premises 
were  a  workplaoe  in  ordinary  language,  and, 
secondly,  that  they  wera  a  workplace  within  the 
meaning  of  the  section.  A  *'  workplaoe  "  means 
a  place  where  persons  are  employed  or  intended 
to  t>e  employed  in  any  trade  or  business ;  and  to 
show  this  it  is  useful  to  refer  to  the  expressions 
used  in  some  of  the  previous  Acts.  In  sect.  22  of 
the  Public  Health  Act  1890  (53  &  54  Yict  c  59), 
the  words  are :  "  Every  building  need  as  a  work- 
shop or  manufactory,  or  where  persons  are 
employed,  or  inte^ded  to  be  employed,  in  any 
trade  or  business,  shall  be  proviaed  with  suffi- 
cient and  suitable  accommodation  in  the  way  of 
sanitary  conveniences."  So  that,  outside  London, 
sanitary  conveniences  must  be  provided  in  these 
three  places,  workshop,  manufactory,  and  places 
whei-e  persons  are  employed  in  any  trade  or 
business.  In  the  present  case  the  Legislature 
pat  in  the  word  "  workplace,'"  and  the  words  in 
this  section — sect.  38 — are  at  least  as  co-eztensive 
as  the  words  in-eect  22  of  the  Act  o£  1890.   There 
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was  a  Bimilar  *  provision  in  sect.  38  of  the  Public 
Health  Act  1875.  It  is  not  necessary  that  a 
workplace  should  be  a  place  ejusdem  generis  with 
the  things  previonsly  mentioned,  namely,  factory 
or  workshop.  It  is  a  place  where  work  is  done  or 
where  persons  are  employed  in  any  trade  or  busi- 
ness. The  magistrate  was  wrong  in  applying  the 
principle  of  ejusdem  generis  to  ^the  C'ise;  if  the 
words  in  the  section  had  been  *'  or  other  work- 
place," then  it  might  have  been  contended  that 
the  principle  applied ;  bat  the  word?  nsed  are 
three  different  things,  "  factory,"  "  workshop," 
and  "  workplace,"  so  that  there  is  no  ground  for 
applying  the  principle  : 

Countess  of  Rothes  t.  KirTccaldy  Waterworks  Com- 

mishionerSf  7  App.  Cas.  at  p.  706  ; 
Anderson  v.  Anderson,  72  L.  T.  Rep.  313;  (1895) 

IQ.  B  749; 
Attorney 'General  r.  Mutual  Tontine  Wefttminntpr 

CharrUfers  Association,  35  L.  T.  Hep.  at  pp.  225, 

226  ;  1  Ex.  Div.  at  p.  476. 

This  place,  therefore,  was  a  workplace,  and  there 
mnst  then  be  some  sanitary  conveniences  there. 
With  regard  to  the  second  point,  the  cabdrivers 
were  "  in  attendance  "  at  the  building  within  the 
meaning  of  the  section.  The  magistrat*)  finds 
that  they  were  in  attendance,  but  only  as  ens- 
tomers.  The  section  does  not  say  "  in  attendance 
as  customers,"  and  it  is  sufficient  if  tbey  are  in 
attendance  in  any  capacity. 

Macmorran,  Q.C.  {Ellis  Griffith  with  him)  for 
the  respondent. — When  the  section  speaks  of 
those  "  m  attendance  at  snch  buildiug  "  it  does  not 
mean  people  who  come  there  to  deal  or  to  trade. 
There  are  persons  who  might  be  employed  there, 
for  instance,  timekeepers,  who  might  be  "in 
attendance  " ;  but  if  the  argument  of  the  appel- 
lant were  well-fonnded  it  would  apply  to  the  case 
of  a  shop,  the  owner  of  which  would  be  compelled 
to  have  conveniences  for  all  who  came  th^^re.  This 
stable-yard  is  not  a  workplace.  It  is  something 
less  than  a  workplace.  A  workplace  is  a  place 
where  persons  are  employed  to  do  work  of  a 
similar  character  to  that  which  is  done  in  a 
factory  or  workshop.  The  cab-cleaners  and  horse- 
keepers  were  persons  living  over  the  stables ;  they 
were  actually  livinsf  on  the  spot,  aud  those  who 
were  employed  there  had  conveniences  in  th»*ir 
own  houses,  so  that  the  only  question  is  whether 
the  respondent  i^  bound  to  provide  conveniences 
for  those  who  go  there,  or  for  their  customers. 
Even  if  we  give  to  the  word  **  workplace "  the 
extensive  meaning  suggested,  the  respondent 
would  not  be  bound  to  provide  these  conveniences 
for  the  customers  who  came  to  bn  supplied  with 
what  they  came  to  hire — namely,  the  horses. 
There  is  no  obligation  under  the  section  to  pro- 
vide sanitary  conveniences  for  such  persons  who 
are  mere  customers.  Attendance  means  attend- 
ance in  the  nature  of  service,  that  is.  as  being 
engaged  in  the  wor]c  of  the  place.  There  is  no 
suggestion  that  these  cabdrivers  were  kept  waiting 
about  the  place  for  any  length  of  time,  and  they 
are  in  the  same  position  as  customers  coming  to 
the  shop.  The  magistrate  was  therefore  right  in 
his  finding. 

Grantham,  J.— In  our  judgment  the  learned 
magistrate  was  wrong  both  as  to  the  meaning  of 
the  expression  "  workplace,"  and  as  to  those  "  in 
attendance  "  there,  and  we  think  that  he  ought  to 
have  convicted  the  respondent.    The  magistrate 


has  himself  found — as  stated  in  the  case — that 
these  cabdrivers  were  in  attendance  at  thn  place, 
because  he  sets  out  as  one  of  the  facts  admitted 
or  proved  that  ''the  cabdrivers  were  daily  in 
atteiudance  at  the  premises  for  the  purpose  of 
hiring  the  horses  and  cabs,  changing  norses,  and 
returning  the  horses  and  cabs  sSter  use."  We 
all  know  that  a  business  of  this  kind  does  not 
consist  in  a  cabdriver  taking  out  one  horse  and 
one  cab  in  the  morning  and  not  coming  back 
with  the  horse  and  cab  till  the  night.  He  requires 
a  change  of  horses  during  the  day,  so  that  he  goes 
to  the  stable-Tard  in  the  morning,  goes  back 
again  during  the  middle  of  the  day,  and  returns 
again  in  the  evening.  I  could  not  suggest  any 
class  of  men  who  would  be  more  in  need  of  this 
accommodation  in  the  way  of  sanitary  conveni- 
ences while  they  are  waiting  about  the  stable- 
yard.  I  think  that  they  were  in  attendance  there, 
and  the  magistrate  was  quite  right  in  holding 
that  they  were  in  attendance,  but  I  think  he  was 
wrong  in  holding  that  because  they  were  in 
attendance  as  cust^omers,  they  were  not  in  attend- 
ance within  the  meaning  of  the  section.  They 
were  in  attendance  there,  and  sanitary  conveni- 
ences should  have  been  provided  for  them.  With 
regard  to  the  question  whether  this  was  a  *'  work- 
place" or  not,  I  cannot  imagine  a  term  more 
suitable  to  describe  these  premises  than  the 
expression  '*  workplace."  Horse-keepers  and  cab- 
cleaners  come  there  and  work  there  all  day,  and 
the  work  is  all  done  within  a  limited  and  ascer- 
tainable area  I  think  there  was  no  reason  for 
saying,  as  the  magistrate  has  done,  that  to  be  a 
workplace  within  the  meaning  of  the  section,  it 
must  be  ej^isdem  generis  with  the  •  two  things 
previously  mentioned  in  the  section,  namely, 
factory  and  workshop,  and  must  be  confined  to  a 
place  where  something  was  being  manufactured 
or  made.  If  that  were  so,  the  value  of  the  section 
would  be  greatly  taken  away.  To  my  mind  these 
premises  were  a  workplace,  and  these  cabdrivers 
were  in  attendance  there  withia  the  meaning  of 
the  section.  The  case  must  therefore  be  remitted 
to  the  magistrate  with  a  direction  to  convict  the 
respondent. 

Channell,  J. — I  am  of  the  same  opinion.  The 
first  question  we  have  to  consider  is  whether  this 
stable-yard  is  a  workplace.  Even  assuming  that 
the  doctrine  of  ejusdem  generis  applies — ^and  I  am 
not  sure  that  it  does  apply — but  assuming  that  it 
doei  apply,  it  does  not  seem  to  me  to  mean  a 
similarity  with  a  factory  or  workshop  in  the  work 
that  is  done  there,  but  the  meaning  is  that  it 
must  be  a  similarity  having  reference  to  the 
objects  of  the  Act  of  Parliament,  a  similarity  in 
keeping  persons  employed  there  for  any  consider- 
able length  of  time,  a  similarity,  in  fact,  in  so  far 
as  the  matters  are  concerned  which  go  to  make 
up  the  objects  of  this  enactment,  but  not  a  simi- 
larity as  to  the  work  done  in  a  workshop  or 
factory.  A  workplace  must  be  a  place  wnere 
work  is  done  permanently  and  where  people 
assemble  together  to  do  work  permanently  of 
some  kind  or.  other ;  though  I  do  not  say  that 
the  mere  presence  of  workmen  in  repairing  a 
private  house  would  make  it  a  workplace.  That 
being  so,  these  stables  are,  I  think,  a  workplace 
within  the  meaning  of  the  Act.  Then  comes  the 
question,  which  is  not  really  raised  in  the  case,  as 
to  who  is  to  be  the  judge  of  the  sufficiency  of  the 
sanitary  conveni<>nces  provided.    It  is  a  matter  of 
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licences  have  been  oontmnoiisly  renewed  from 
year  to  year,  and  applies  the  provisions  of  sect.  19 
to  such  a  case.  Since  that  Act  was  passed  it 
seems  to  me  that  a  person  who  has  got  a  privileged 
licence  under  the  Act  of  1869,  and  whose  licence 
has  been  continnously  renewed  since  that  date,  is 
entitled  to  come  and  ask  for  a  renewal,  and  that 
snch  renewal  can  only  be  refused  on  one  or  more 
of  those  four  grounds.  The  fact  that  there  has 
been  no  beer  sold  on  the  premises  for  many  years 
is  not  one  of  those  four  grounds,  and  is  no  ground 
at  all  for  refusing  the  renewal.  The  person,  who 
in  this  case  had  the  licence  renewed  from  year  to 
year,  did  not  exercise  his  right  of  selling  beer, 
and  that  state  of  things  continued  for  some  years. 
Then  the  person  who  was  entitled  to  sell  moves 
out  of  the  house;  he  was  unable  to  get  the 
existing  licence  transferred  to  the  present  appli- 
cant, and  Beg.  v.  Gotham  {ubi  sup.)  is  an  autho- 
rity for  that,  because  the  transfer  machinery  does 
not  apply  to  such  a  state  of  things.  Consequently, 
a  new  tenant  coming  into  these  premises  is  in  the 
position  that  he  cannot  then  get  a  transfer  and 
cannot  sell  beer,  with  the  result  that  he  has  to 
wait  till  the  end  of  the  year.  What  is  his  posi- 
tion at  the  end  of  the  year  P  On  the  authority  of 
Symons  v.  Wedmore  {ubi  8up.)  it  is  quite  clear 
that  the  present  tenant  of  this  house  was  in  a 
position  to  come  at  the  end  of  the  year  and  ask 
for  a  renewal  of  the  licence,  although  he  was  not 
in  a  position  to  get  a  transfer  of  it.  I  think  his 
rights  were  preserved,  and  that  he  was  entitled 
under  sect.  19  of  the  Act  of  1869,  as  extended  and 
amended  by  sect.  7  of  the  Act  of  the  following 
session,  to  come  to  the  justices  and  ask  for  a 
renewal  of  the  licence,  and  such  renewal  could 
only  be  refused  on  one  of  the  four  specified 
grounds.  That  being  so,  the  justices  were  wrong 
in  refusing  it  upon  any  other  grounds ;  and  I  think 
the  justices  in  quarter  sessions  were  mistaken  in 
hoi  iinff  that  the  case  of  Beg.  v.  Gotham  {ubi  suv.) 
applied.  That  case  merely  shows  that  tne 
machinery  for  transferring  a  licence  does  not 
apply  to  such  a  case  as  the  present.  1  think  the 
applicant  was  not  disqualified  from  asking  for  the 
renewal,  and  I  agree  that  this  appeal  must  be 
allowed. 

Appeal  aUowed.     Case  remitted  to  the  justices 
with  a  direction  to  grant  the  licence. 

Solicitors  for  the  appellants,  Charles  Bobinson 
and  Co, 


Friday,  May  18,  1900. 

(Before  Ridley  and  Bigham,  JJ.) 

Tyler  (app.)  v.  Kingham  and  Son  * 
Limited  (resps.).  (a) 

Adulteration — Margarine — Certificate  of  analysis 
— Different  proceedings — Evidence — Sale  of  Food 
and  Drugs  Act  1875  (38  &  39  Vict.  c.  63),  ss,  14, 
2l—Margamne  Act  1887  (50  &  51  Vict.  c.  29), 
88.  6, 12. 

A  certificate  of  analysis  given  under  the  provisions 
of  sect,  14  of  the  Sale  of  Food  and  Drugs  Act 
1875  is  admissible  in  evidence  under  sect,  21  of 
that  Act  only  in  the  proceedings  with  reference 
to  which  it  was  given. 

A.  bought  as  butter  from  B.  what  on  analysis  was 
sfwwn  to  be  margarine.     A.  on  purchasing  it 

ifl)  Reported  by  J.  A»dbbw  STbaha>%  Esq.,  Barrteter-at-Law. 


told  B,  it  was  bought  for  purj^oees  of  oMiA/^^is^ 
and  he  observed  au  the  provisions  of  sect,  14  of 
the  Sale  of  Food  and  Drugs  Act  1875.  At  ike 
hearing  of  a  summons  taken  out  by  A.  against 

B.  for  a  breach  of  sect.  6  of  the  Margarine  Act 
1887,  the  justices  dismissed  the  summons  on  ihe 
ground  that  B,  had  bought  the  margarine  from 

C.  under  a  warranty  that  it  was  pure  butter, 
A.  then  took  out  a  summons  under  the  same 
section  against  C,  and  at  the  hearing  he  offered 
in  evidence  the  certificate  of  analysis  he  had 
obtained  for  the  purpose  of  the  proceedings 
agaiiist  B,  The  justices  refused  to  accept  this 
as  evidence  against  C 

Held,  that  the  decision  of  the  justices  was  right. 
Buckler  v,  Wilson  (73  L,   T.  Bep.  580;  (1896) 
1  Q.  B.  83)  distinguished, 

Gasb  stated  by  the  justices   of  the  Brentford 
division  of  the  county  of  Middlesex. 

Messrs.  Kingham  and  Son  Limited  (herein&f  ter 
called  the  respondents)  were  summoned  hj  Walter 
Tyler  for  that  they  being  persons  dealing  in 
margarine  did  not  conform  to  one  of  the  regula- 
tions referred  to  in  sect.  6  of  the  Margarine  Act 
1887  inasmuch  as  they  did  deliver  to  one  Isaiah 
John  Longstreeth,  of  114,  Whitestile-road«  Brent- 
ford, on  or  about  the  12  th  Sept.  1899,  at  the  parish 
of  Old  Brentford,  in  the  said  county,  a  certain 
package  containing  margarine  without  having 
durabh"  marked  on  the  top,  bottom,  and  sides 
thereof  in  printed  capital  letters  not  less  than 
three-quarters  of  an  inch  square  the  word  '*  Mar- 
garine, '  contrary  to  the  statute  in  that  case  made 
and  provided. 

Upon  the  summons  coming  on  for  hearing,  the 
justices  dismissed  it  without  calling  on  the 
respondents  to  offer  evidence,  but  agreed  to 
grant  a  case,  the  following  facts  to  be  taken  as 
admitted : — 

Walter  Tyler  (hereinafter  called  the  appellant) 
was  an  inspector  of  weights  and  measures  duly 
appointed  by  the  County  Council  of  Middlesex. 
The  respondents  were  a  umited  liability  company 
carrying  on  business  at  Brentford  as  wholesale 
grocers. 

On  the  21st  Sept.  1899  the  appellant  purchased 
from  Longstreeth,  a  retail  grocer  at  Brentford, 
with  the  intention  of  submitting  the  same  to 
analysis,  an  article  which  was  represented  to  him 
as  being  what  he  asked  for — ^namely,  butter.  The 
appellant  at  the  time  of  such  purchase  com- 
plied in  every  respect  with  sect.  14  of  the  Sale  of 
Food  and  Drugs  Act  1875,  and  Longstreeth 
accepted  one  of  the  three  parts  into  which  the 
article  purchased  had  been  divided  by  the 
appellant. 

The  appellant  on  the  same  day  delivered  one 
of  the  other  parts  of  the  article  to  the  public 
analyst  for  the  county  of  Middlesex,  who  on  the 
3rd  Oct.  1899  gave  nis  certificate,  which  was  to 
the  effect  that  the  article  purchased  contained 
10  per  cent,  of  foreign  fat,  not  butter  fat. 

After  the  analyst  had  given  his  oertifioate  the 
appellant  applied  for  and  obtained  two  summonses 
against  Longstreeth,  one  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875,  and  one  under  sect  6 
of  the  Margarine  Act  1887. 

The  article  from  which  the  sample  was  taken 
was  purchased  by  Longstreeth,  with  no  intention 
of  having  it  analysed,  nt>m  the  respondttLts,  who 
delivered  it  to  him  with  an  invoioe  and  in  a  tub 
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marked  "  Pme  Butter."  Longstreeth  purchased 
the  article  from  the  respondenta  in  the  ordinary 
"way  of  trade  for  resale.  Longstreeth  did  not 
act  as  the  agent  of  the  respondents  in  reselling  to 
the  appellant. 

The  sncDmons  under  the  S^e  of  Food  and  Drags 
Act  1875  sffainst  Longstreeth  came  on  for  hearing 
on  the  24ith  Oct.  1899,  before  the  justices  then 
sitting  at  the  petty  sessions  at  Brentford,  who 
found  as  a  fact  that  the  article  purchased  by  the 
appellant  wan  margarine,  but  that  the  words 
branded  on  the  tub,  together  with  the  invoice  from 
the  respondents,  amounted  to  a  warranty  given 
by  the  respondents  to  Longstreeth  that  the  article 
was  buttcur,  and  they  accordiogly  dismissed  the 
summons.  Upon  the  hearing  of  the  summons 
Longstreeth  did  not  dispute  the  accuracy  of  the 
analyst's  certificate.  The  respondents  were  not 
called  as  witnesses,  nor  were  they  present  or 
represented  at  the  hearing.  The  appellant  there- 
upon abandoned  the  summons  under  the  Margarine 
Act  against  Longstreeth. 

On  the  26th  Oct  1899  the  appellant  applied  for 
and  obtained  a  summons  against  the  respondents, 
under  sect.  6  of  the  Margarine  Act  1887,  which 
came  before  the  justices  on  the  2nd  and  23rd  Nov. 
1899. 

On  the  hearing  of  the  summons  the  appel- 
lant offered  in  evidence  the  certificate  of  the 
public  analyst,  but  it  was  objected  on  the  part 
of  the  respondents  that  such  certificate  was  not 
admissible  as  evidence.  The  respondents  did  not 
require  the  public  analyst  to  be  called  as  a  wit- 
ness, but  contended  that,  even  admitting  (on  which 
point,  however,  they  intimated  they  were  prepared 
to  call  evidence  if  necessary)  that  the  article  sold 
by  Longstreeth  to  the  appellant  was  at  the  time 
of  such  sa]e  in  the  same  state  and  condition  as  it 
was  when  sold  and  delivered  by  the  respondents 
to  Longstreeth,  the  summons  ought  to  be  dis- 
missed on  this  ground,  among  others,  that,  as  no 
part  of  the  sample  of  the  article  sold  to  the 
appellant  and  subsequently  analysed  had  been 
offered  or  delivered  to  the  respondents,  the  terms 
of  sect.  14  of  the  Sale  of  Food  and  Drags  Act 
1875  had  not  been  complied  with,  and  therefore 
the  certificate  was  not  admissible  in  evidecce 
against  the  respondents. 

The  appellant  contended  that,  as  Longstreeth 
had  not  bought  the  article  from  the  respondents 
for  analysis,  the  terms  of  sect.  14  need  not  be 
complied  with  in  order  to  make  the  certificate 
evidence,  under  sect.  21  of  the  Sale  of  Food  and 
Drags  Act  1875,  as  against  the  respondents,  and 
the  case  of  Buckler  v.  Wilson  (73  L.  T.  Bep.  580 ; 
(1896)  1  Q.  B.  83)  was  relied  on.  The  justices  held 
that  the  certificate  was  not  admissible,  and,  as  no 
other  evidence  was  offered  that  the  article  sold  as 
pure  butter  was  margarine,  they  dismissed  the 
summons. 

By  the  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict.  c.  63) : 

Sect.  14.  The  person  pnrobaaii  g  any  artide  with  the 
intentioii  of  submitting  the  Mme  to  analyBis  sbftll,  after 
the  purchase  shall  have  been  completed,  forthw^ith  notify 
to  the  seller  or  hlH  agent  selling  the  article  his  intention 
to  have  the  same  analysed  by  the  public  analyst,  and 
shall  oifer  to  divide  the  article  into  three  parts  to  be 
then  and  thtre  separated  and  each  part  to  be  marked 
and  sealed  or  fastened  up  in  snob  manner  as  its  nature 
will  permit,  and  shall,  if  required  to  do  so,  proceed 
accordingly,  and  shall  deliver  one  of  the  parts  to  the 


seller  or  his  agent.  He  shall  afterwards  retain  one  of  the 
said  parts  for  fatnre  comparison,  and  submit  the  third 
part,  if  he  deems  it  right  to  have  the  article  analysed, 
to  the  analyst. 

Sect.  81.  At  the  hearing  of  the  informaiion  in  such 
proceeding  [«.«.,  proceeding  for  penalty  under  sect.  20] 
the  production  of  the  certificate  of  the  analyst  shall  be 
sufficient  evidence  of  the  facts  therein  stated,  unless  the 
defendant  shall  require  the  analyst  shall  be  called  as  a 
witness. 

By  the  Margarine  Act  1887  (50  &  51  Vict.  c.  29) : 

Sect.  12.  All  proceedings  under  this  Act  shall,  save 
as  expressly  varied  by  tiiis  Act,  be  the  same  as  pre- 
scribed by  sects.  12  to  28  inclusive  of  the  Sale  of  Food 
and  Drugs  Act  1875. 

Lewis  Eiehards  for  the  appellant. — Sect.  14 
does  not  apply  under  the  civcumstances  of  this 
case,  since  Longstreeth,  who  made  the  purchase 
from  the  respondents,  did  not  buy  for  the  purpose 
of  having  the  article  he  bought  analysed : 

Buckler  v.  Wilson  (sup). 

It  was  not  necessary,  therefore,  to  the  prosecution 
to  observe  the  various  requirements  of  that  action. 
[Ridley,  J. — The  question  really  is.  Had  the 
justices  any  evidence  that  this  stuff  was  marga- 
rine P]  It  was  admitted  by  the  respondents  that 
it  was.  [BroHAM,  J. — ^I  can  find  no  such  admis- 
sion.] 

Bonsey,  for  the  respondents,  was  not  called 
upon. 

BiDLBY.  J. — In  this  case,  in  the  proceedings 
against  Longstreeth  he  escaped  conviction  because 
he  showed  that  he  bought  the  article  with  a 
written  warranty.  Fresh  proceedings  were  then 
taken  against  l^ingham  and  Sons,  from  whom 
Longstreeth  bought,  and,  unless  there  is  something 
in  the  Act  of  Parliament  that  enables  a  docu- 
ment which  was  used  as  evidence  in  the  first  case 
to  be  used  as  evidence  against  other  persons,  it 
is  clear  the  analysis  offered  in  evidence  cannot  be 
admitted.  In  Buckler  v.  Wilson  (sup.)  there  was 
evidence  that  the  article  sold  was  margarine. 
Here  the  only  evidence  tendered  was  the  aimlyst's 
certificate.  That  by  sect.  21  of  the  Sale  of  Food 
and  Drugs  Act  1875  was  made  evidence  in  the  pro- 
ceedings for  which  the  analysis  was  made.  It  does 
not  follow  that  a  document  which  was  evidence 
in  the  first  case  would  be  evidence  in  the  pro- 
ceedings in  the  second  case.  In  my  opinion  we 
are  asked  to  put  too  large  a  construction  on  the 
section,  and  therefore  this  appeal  fails  and  should 
be  dismissed. 

BiGHAM,  J. — I  am  of  the  same  opinion.  The 
question  we  have  to  consider  here  is  whether 
there  was  any  evidence  before  the  magistrates 
that  the  article  complained  of  was  margarine. 
The  only  evidence  of  that  fact  offered  to  them 
was  a  certificate  of  an  analysis  which  had  been 
procured  for  the  purpose  of  the  prosecution  of 
Longstreeth,  who  on  some  previous  occasion,  it 
was  alleged,  had  been  selling  this  stuff  as  butter. 
By  the  Sale  of  Food  and  Drugs  Act  1875  such  a 
certificate  given  under  the  circumstances  set  out 
in  the  Act  was  admissible  as  prima  facie  evidence 
of  the  facts  stated  therein  in  the  prosecution  of 
Longstreeth ;  but  that  does  not  make  it  evidence 
in  the  prosecution  of  anyone  else  in  the  world. 
When  in  the  prosecution  of  Kingbam  and  Son 
the  appellant  tendered  the  certificate  of  analysis 
as  evidence  that  the  article  sold  by  them  to  Long- 
streeth was  margarine,  the  justices  upheld  that 


644 


MAGISTRATES'  OASES. 


Q.6.  DiT.]    Bva.  v.  Windbb;  Ex  parte  OoBPOBiLTioir  &  T&basubbb  ow  Bolton.     [Q.B.  Dir. 


objection  of  the  respondeats  to  the  admission 
of  the  eyidence,  and  in  my  opinion  tbej  were 
riffht  in  doing  so  and  in  rejecting  such  evidoDce. 
The  respondents  were  entitled  to  require  proper 
evidence  of  the  fact  that  the  article  sold  was  mar- 
garine. The  production  of  a  document  signed  by 
a  person  who  was  not  present,  or  who,  at  any  rate, 
was  not  put  into  the  witness-box,  was  not  the  proper 
way  to  prove  it.  The  case  of  Buckler  y.  WUson 
(«ttp.)  does  not  apply.  It  is  true  that  in  that 
case  the  prosecution  was  under  the  same  section 
as  it  is  in  this ;  but  in  that  case  the  analysis  had 
been  taken  for  the  purposes  of  the  case,  and  the 
certificate  was  admittea  without  objection.  It  is 
true  that  an  objection  was  taken  that  certain  of  the 
conditions  laid  down  by  the  Act  in  regard  to  the 
analysis  had  not  been  complied  with ;  but,  these 
objections  having  been  held  bad,  the  respondent 
in  the  case  admitted  the  result  of  the  analysis, 
and  did  not  dispute  that  the  article  was  margarine. 
Here,  however,  the  respondents  required  proper 
and  strict  proof  that  the  article  was  margarine, 
and  they  were  entitled  to  this. 

Appeal  dismiseed. 

Solicitor  for  the  appellant,  Sir  B.  Nicholson. 
Solicitors  for  the  respondents,  Neve  and  Beck. 


May  18  and  21, 1900. 

(Before  Bidlby  and  Bioham,  JJ.) 

Beg.  v.  Windbb  ;  Ex  parte  Oobpobation  and 
Tbbasubbb  of  Bolton,  (a) 

Licensing  —  Appeal  —  Opposition  of  justices — 
Justices'  decision  reversed — Order  for  justices* 
costs — TaxaHon  out  of  sessions — Treasurer  not  a 
party  to  tcuBotion— validity  of  order — Alehouse 
Act  1828  (9  Geo.  4,  e.  61),  s.  29. 

The  licensing  justices  of  the  horouah  of  B.  having 
refused  an  application  for  an  cuehouse  licence^ 
the  applicant  appealed.  The  justices  directed 
their  clerk  to  appear  at  the  Court  of  Quarter 
Sessions  and  oppose  the  appeal,  and  to  incur 
the  necessary  expenses  in  so  doing.  The  clerk 
accordingly  appeared  by  counsel  on  behalf  of  the 
justices^  hut  the  decision  of  the  justices  was 
reversed.  The  court,  purporting  to  act  under 
sect.  29  of  the  Alehouse  Act  1828,  made  an  order 
in  blaiik  for  the  clerk's  costs  to  be  paid  by  the 
treasurer  of  B.,  and  then  continued  the  sessions 
by  adjournment  until  after  the  taxation  of  the 
costs  by  the  officer  of  the  court.  The  offi^r  taxed 
the  costs,  but  the  treasurer  of  B.  was  not  sum- 
moned to  be  present  and  was  not  present  at  su^ch 
taxation,  and  the  taxation  was  never  expressly 
adopted  by  the  court. 

Held  {by  the  court),  that  the  order  of  the  Court  of 
Quarter  Sessions  was  bad  because  that  court 
had  not  exercised  the  jurisdiction  given  it  to 
"  order  payment  of  such  sum  as  should  in  the 
opinion  of  such  court  be  suffi>cient  to  indemnify 
such  justice  from  all  costs  .  .  .  such  justice 
may  have  been  put  to." 

Per  Midley,  J. :  It  was  bad  also  as  directing  the 
justices  clerk's  costs  and  not  the  justices'  costs 
to  be  paid. 

Per  Bigham,  J. :  After  the  court  makes  the  general 
order  for  costs,  such  costs  must  be  taxed  in  the 
presence  of  the  party  who  is  to  pay,  precisely  as 
other  biUs  of  costs  are  taxed. 

(a)  Beported  by  J.  Amdrbw  Straham,  Esq.,  BftrrUuir-ai>-Law. 


After  the  order  of  the  court  the  clerk  ofthejustiecB 
obtained  from  the  majority  but  not  aU  the 
justices  who  directed  him  to  appear  and  oppose 
the  appeal,  an  aiUhorUy  to  receive  the  costs. 

Held  {oy  Bigham,  J.),  that  he  was  not  a  person 
appointed  bv  the  justices  to  receive  toe  costs 
vnthin  sect  29  of  the  Alehouse  Act  1828. 

BuLE  nisi  to  show  cause  why  an  order  of  the 
Lancashire  Court  of  Quarter  Sessions  should  not 
be  quashed. 

At  a  special  sessions  for  the  borough  of  Bolton 
held  under  the  Alehouse  Act  1828  in  Jan.  1899, 
the  justices  g^ranted  an  application  made  by  one 
James  Paisley  under  sect.  14  of  that  Act  for  an 
alehouse  licence  in  respect  of  certain  premises  in 
the  borough  of  Bolton,  Known  as  Halliwell  Lodge, 
in  substitution  for  or  renewal  of  a  licence  thereto- 
fore held  by  him  in  respect  of  certain  other 
premises  in  the  borough,  known  as  the  Bope  and 
Anchor,  which  were  about  to  be  pulled  down 
for  a  public  purpose  within  the  meaning  of  the 
Act. 

On  the  Ist  March  1899  James  Paisley  opened 
HaHiwell  Lodge  as  a  duly  licensed  house. 

On  the  3rd  March  several  residents  applied  for 
and  obtained,  on  the  ground  that  no  proper 
notice  was  g^ven  of  Paisley's  application,  a  role 
nisi  for  a  m^indamus  directing  the  justices  to 
hear  and  determine  that  application  according  to 
law,  which  rule  was  discharged  on  the  9th  May. 

On  the  17th  May  notice  of  appeal  was  served 
by  the  applicants  upon  the  justices,  and  at  the 
same  time  notice  was  given  to  them  of  an  inten- 
tion to  apply  for  a  writ  of  certiorari  to  quash  the 
order  nu^  by  the  justices  on  Paisley's  appli<Mi- 
tion. 

On  the  27th  July  the  appeal  was  dismissed  and 
the  rule  nisi  for  a  certiorari  was  discharged  bj 
the  Court  of  Appeal.  (For  a  report  of  these  pro- 
ceedings see  Beg.  v.  Nicholson  and  others,Jtutices 
of  Bolton. ;  Beg.  v.  Qreenhalgh  and  others.  Justices 
of  Bolton ;  Ex  parte  Bamber  and  others,  81  L.  T. 
Bep.  257 ;  (1899)  2  Q.  B.  455.) 

At  a  general  annual  brewster  sessions  for  the 
borough,  held  in  Aug.  1899,  James  Paisley,  in 
view  of  the  fact  that  the  existing  licence  woald 
expire  in  Oct.  1899,  applied  for  an  alehouse 
licence  in  respect  of  Halliwell  Lodge.  Of  the 
twenty-four  justices  present,  twelve  voted  in 
favour  of  granting  the  application  and  ten 
against  granting  it,  and  two  did  not  vote.  As 
the  majority  was  insufficient,  the  application  was 
refused. 

On  the  25th  Aug.  Paisley  gave  notice  of  iqppeal 
to  q^uarter  sessiouE,  and  on  the  9th  Oct.  the 
justices  passed  a  resolution  that  the  clerk  should 
be  instructed  to  have  the  justices  represented  at 
the  hearing  of  the  cases  under  appeat  and  autho- 
rising him  to  incur  such  costs  as  the  circum- 
stances demanded. 

The  clerk  to  the  justices  (Mr.  Bobert  'Winder) 
thereupon  briefed  counsel  and  secured  witneaees 
in  support  of  the  justices'  decision. 

At  the  hearing  these  counsel  and  witneaees 
were  heard,  but  the  Court  of  Quarter  Sessiona 
allowed  the  appeal  and  granted  the  application 
for  a  licence. 

At  the  conclusion  of  the  hearing  the  court,  on 
the  application  of  counsel  for  the  justices,  pur- 
porting to  act  under  the  authority  of  sect.  ^  oi 
the  Alehouse  Act  1828,  made  the  following  order : 
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"This  ooTirt  doth  order  tbe  treasurer  of  tlie 
ootinty  boroutfh  of  Bolton  forthwith  to  pay  unto 
Bobert  Wiiufer,  Esquire,  the  sam  of  for 

the  reasonable  oosts,  charges,  and  expenses  which 
he  hath  incurred  in  supporting  the  act,  order,  or 
adjudication  of  William  Nicholson,  Esquire,  and 
otherS;  justices  of  the  peace  of  the  said  borough, 
whereby  they  refused  to  grant  an  alehouse 
licence  to  one  James  Paisley,  for  doing  which 
this  shall  be  the  treasurer's  warrant."  And  they 
oontinued  the  sessions  by  adjournment  to  the 
18th  Dec.  1899,  in  order  that  the  clerk  of  the 
peace  might  ascertain  the  amount  of  the  costs. 

On  the  18th  Nov.  1899  the  deputy  clerk  of  the 
peace  taxed  the  costs  at  Preston,  and  allowed 
them  at  310t.  16«.  4d.,  being  the  full  amount 
claimed  by  Winder  as  representing  the  justices. 
The  clerk  then  entered  this  amount  in  the  above- 
mentioned  order,  and  signed  the  order. 

At  the  taxation  neither  the  corporation  of 
Bolton  nor  the  treasurer  was  represented,  nor 
did  either  receive  notice  of  it. 

The  costs  comprised  profit  items — ^for  example, 
a  sum  of  forty  guineas  for  drawing  counsel's 
brief. 

On  the  18th  Nov.  the  above-mentioned  order 
was  served  upon  the  treasurer.  Subsequently  to 
such  service  nine  of  the  justices  of  the  borough 
of  Bolton,  being  a  majority  of  those  who  were 
present  and  acted  on  the  9th  Oct.,  signed  an 
authority  or  appointment  appointing  the  clerk 
of  the  justices  to  receive  the  said  sum  of 
310Z.  16s.  4d, 

On  the  11th  Jan.  1900,  on  the  application  of  the 
clerk  to  the  justices,  Kennedv,  J,  made  an  order 
in  chambers  removing  the  order  of  the  Court  of 
Quarter  Sessions  into  the  High  Court  for  enforce- 
ment under  sect  18  of  the  Quarter  Sessions  Act 
1849  (12  &  13  Vict.  c.  46). 

On  the  9th  March  1900,  on  the  application  of 
the  treasurer  and  corporation  of  the  borough  of 
Bolton,  a  rule  nisi  was  granted  by  the  Divisional 
Court  calling  upon  the  derk  to  show  cause  why 
the  order  of  the  Court  of  Quarter  Sessions  should 
not  be  quashed  on  the  following  grounds:  (1) 
That  the  taxation  was  bad,  having  taken  place  in 
the  absence  of  the  party  ordered  to  pay ;  (2)  that 
the  order  was  bad  because  no  bill  of  costs  was 
served  with  it;  (3)  that  the  order  was  bad  in 
form  because  it  directed  the  treasurer  to  pay  unto 
Bobert  Winder  the  sum  of  3102. 168.  4a,  tor  the 
reasonable  oosts,  charges,  and  expenses  which  he 
the  said  Bobert  Winder  had  incurred;  (4)  that 
there  was  no  consent  to  tax  out  of  sessions ;  and 
(5)  that  the  power  of  quarter  sessions  was  limited 
to  granting  costs  incurred  by  the  respondents  in 
attending  the  said  Court  of  Quarter  Sessions  and 
informing  it  of  their  reasons  for  their  judgment. 

The  section  of  the  Alehouse  Act  1828  (9  Geo.  4, 
c.  61),  under  which  the  order  as  to  costs  purported 
to  be  made,  is  as  follows : 

Sect.  29.  ...  In  every  ease  where  notioe  of 
appeal  against  the  jadgment  of  any  jnstioe  in  or  oon- 
oeming  the  exeontion  of  this  Aot  shiUl  have  been  given, 
and  nuh  appeal  shall  have  been  dismiseed,  or  the  judg- 
ment BO  appealed  againat  shall  have  been  affirmed,  or 
snoh  appeal  shalt  have  been  abandoned,  it  ehall  be 
lawfnl  for  the  oonrt  to  whom  snoh  appeal  shall  have 
been  made  or  intended  to  be  made,  and  mob  oonrt  ie 
hereby  reqvired,  to  adjudge  and  order  that  the  party  so 
having  appealed,  or  given  notioe  of  hie  intention  to 
appeal,  ehall  pay  to  the  jnettoe  to  whom  auoh  notioe 


■hall  have  been  given,  or  to  whomsoever  he  shall  appoint, 
Buoh  sum  by  way  of  ooets  as  shall  in  the  opinion  of  suoh 
oonrt  be  suffioient  to  indemnify  suoh  jnstioe  from  all 
oost  and  charge  whatsoever  to  whioh  suoh  justice  may 
have  been  put  in  consequence  of  bis  having  had  served 
upon  him  notice  of  the  intention  of  such  party  to  appeal ; 
and  if  such  party  shall  refuse  or  neglect  forthwith  to 
pay  such  sum,  it  ehall  be  lawful  for  the  said  court  to 
adjudge  and  order  that  the  party  so  refusing  or  neg- 
lecting shall  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  remain  until  such  sum  be  paid ; 
and  that  in  every  case  in  whioh  the  jadgment  so 
appealed  against  shaU  be  reversed  it  shall  be  lawful  for 
suoh  court,  if  it  shall  think  fit,  to  adjudge  and  order 
that  the  treasurer  of  the  county  or  place  in  and  for 
which  such  jnstioe  whoee  jadgment  shall  have  been  so 
reversed  shall  have  acted  on  the  occasion  when  he  shall 
have  given  such  judgment,  shall  pay  to  such  justice,  or 
to  whomsoever  he  shall  appoint,  snoh  sum  as  shall,  in 
the  opinion  of  suoh  court,  be  suffioient  to  indemnify  such 
justice  from  all  coets  and  charges  whatsoever,  to  which 
such  justice  may  have  been  so  put;  and  the  said 
treasurer  is  hereby  authorised  to  pay  the  same,  whioh 
shall  be  allowed  to  him  in  his  accounts. 

Hor(tce  Avory  showed  cause. — The  objections 
numbered  (1),  (2),  and  (4)  are  based  on  a  false 
assumption.  Thev  are  based  on  the  assumption 
that  there  is  to  be  a  texation  of  coste  between 
party  and  party  to  the  appeaL  But  this  is  not  so. 
The  corporation  or  treasurer  of  Bolton  is  no 
partv  to  the  appeal,  nor  is  this  proceeding  a  pro- 
ceedmg  between  parties.  It  is  a  proceeding 
similar  to  that  with  regard  to  the  coste  to  be 
allowed  in  case  of  a  prosecution.  As  to  the 
objection  numbered  (3),  my  contention  is  that 
Winder  was  the  person  actually  appointed  by  the 
justices  to  receive  the  coste,  and  that,  even  if  the 
order  of  quarter  sessions  is  technically  wrone  in 
directing  the  coste  to  be  paid  to  him  insteaid  of 
the  justices,  that  will  not  be  sufficient  to  render 
the  order  bad.  First,  as  to  appointment  to  receive 
coste,  1  submit  that  his  being  clerk  to  the  justices 
and  being  directed  by  their  resolution  to  incur 
the  necessary  expenses  of  appearing  was  a  suffi- 
cient appointment.  But  if  that  be  wrong,  then  1 
contena  that  the  authority  subsequently  signed 
by  the  majority  of  the  justices  who  were  present 
when  that  resolution  was  passed  is  a  specific 
appointment  for  the  purposes  of  sect.  29.  As  to 
the  error,  if  there  is  an  error,  as  to  the  person  to 
whom  the  coste  are  to  be  paid,  it  is  a  mere  slif)  in 
proceduTe  which  is  no  proper  ground  for  quashing 
an  otherwise  regular  order : 

Rsg,  V.  Binney,  1  E.  &  B.  810 ; 

Beg.  V.  IbU  of  Sly  Justices,  5  E.  a^  B.  489. 

As  to  the  objection  numbered  (5),  that  is  founded 
on  old  and,  as  it  is  now  held,  misteken  law.  The 
justices  are  the  parties,  and  the  only  parties,  to 
appear  to  uphold  their  own  decision  in  a  licensing 
case. 

Lawson  Walton,  Q.O.  (C.  Mathew8  and  Ouy 
Stephenson  with  him)  for  the  treasurer  and  cor- 
poration of  Bolton. — The  objection  numbered  (3) 
has  been  misunderstood.  Not  merely  does  it 
depend  on  the  point  that  Winder  is  not  a  person 
appointed  by  tne  justices  to  receive  the  coste,  but 
auo  on  the  point  that  the  coste  directed  by  the 
order  to  be  paid  are  not  the  justices'  coste,  but  Mr. 
Winder's  coste.  This  is  a  point  of  substance. 
Thus,  for  example,  items  of  profit  coste  are 
included  in  the  bill  of  coste.  These  may  be  per- 
fectly right,  as  a  rule,  as  between  solicitor  and 
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client,  but  bere  as  between  solicitor  and  client 
tbere  oonld  be  no  qaeetion  of  profit  costs,  since 
the  clerk  (Winder)  was  paid  by  salary,  and  there- 
fore, as  all  the  quarter  sessions  can  order  is  snch 
costs  as  will  indemnify  the  justices  if  the  order 
had  been  to  pay  those  costs,  these  profit  costs  of 
the  solicitor  conld  not  be  paid.  Again,  the 
counsel  mar  be  employed  by  the  solicitor  by  the 
direction  of  the  client;  then  as  between  solicitor 
and  client  no  question  can  arise  as  to  their 
employment  being  reasonable.  Accordingly,  under 
the  order  as  it  stands,  the  person  taxing  could  not 
go  into  such  a  question.  But  if  the  order  had 
been,  as  it  ehould  have  been,  to  pay,  not  the  costs 
i-easonably  incurred  by  the  solicitor,  but  the  costs 
reasonably  incurred  by  the  client — i.e.,  the  justices 
— the  question  whether  the  employment  of  counsel 
was  reasonable  could  be  gone  into.  When  one 
remembers  that  in  this  very  case  two  counsel 
were  specially  brought  down  from  London  for 
this  trumpery  appeal,  one  will  see  that  there  is 
something  more  than  a  technicality  in  this  objec- 
tion. Further,  the  affidavits  filed  in  support  of 
the  order  show  that  it  is  bad.  Sect.  29  gives  the 
Court  of  Quarter  Sessions  jurisdiction  to  order 
payment  of  **  such  sum  as  shall  in  the  opinion  of 
the  court  be  sufficient  to  indemnify  the  justices." 
But  the  affidavits  show  that  the  court  never 
formed  or  adopted  any  opinion  on  the  point.  It 
made  an  order  in  blauK,  and  then  adjourned  and 
let  the  deputy  clerk  of  the  peace  complete  it.  It 
has  no  power  to  do  anything  of  the  kind.  It  must 
either  make  the  taxation  itself  or,  having  delegated 
it,  afterwards  expressly  adopt  the  taxation  of  its 
clerk  : 

SeUwood  V.  Mounts  10  L.  J.  121,  M.  C. ; 
Reg.  V.  Long,  10  L.  J.  124,  M.  C. 

Taxation  can  only  be  made  otherwise  by  the 
consent  of  the  party  who  is  to  pay  the  costs : 

Reg.  V.  Mortlock  and  others,  7  Q.  B.  459 ; 

Midland  Railway  Company  v.  Edmonton  Union, 
72  L.  T.  Bep.  206;  (1895)  1  Q.  B.  857;  b.o.  in 
H.  of  L.  72  L.  T.  Sep.  811 ;  (1895)  A.  C.  485. 

Hei*e,  as  we  could  not  consent,  the  taxation  should 
have  been  made  by  the  court  itself. 

Horace  Avory  in  reply. — SeUwood  v.  Mount 
[sup.)  and  Beg  v.  Long  (eup.)  were  cases  in  which 
the  taxation  had  taken  place  after  the  close  of  the 
sessions.  Here  the  sessions  were  continued  for 
the  express  purpose  of  the  taxation.  Where  the 
sessions  are  continued,  there  is  no  need  for  the 
court  expressly  to  adopt  the  taxation  of  its 
officer: 

Freeman  v.  Read,  1  E.  A;  B.  810. 

The  proper  course  is  for  the  party  who  is  dis- 
satisfied with  the  taxation  to  apply  for  a  review  of 
it  by  the  court. 

May  21. — Ridley,  J. — In  this  case  the  Ques- 
tion is  whether  a  certain  order  which  has  oeen 
made  by  the  Court  of  Quarter  Sessions  shall  be 
quashed.  An  appeal  from  a  refusal  of  the  justices 
of  the  borough  of  Bolton  to  grant  a  licence  to  a 
person  named  Paisley  was  heard  and  decided  at 
the  Quarter  Sessions  for  Lancashire,  which  were 
held  at  Manchester.  In  the  result  the  court 
reversed  the  judgment  of  the  justices,  and  pro- 
fessed to  make  an  order  under  sect.  29  of  the 
Alehouse  Act  1828  directing  the  treasurer  of 
Bolton  to  pay  to  the  clerk  of  the  justices  a  certain 
■  sum  by  way  of  costs.  The  question  arises  whether 


in  the  cironmstanceB  the  form  in  which  the  order 
was   made  was  good  or  bad.    Sect.  29  of  the 
Alehouse  Act  1^8  is  directed  to   the   double 
possibility  of  the  appellant  being  unsucceBsful 
or  successful  in  such  cases.    If  the  appeal  is 
dismissed,  then  the  court  is  required  to  make 
an  order  that  the  party  who  has  appealed  or 
given  notice  of  his  intention  to  appeal  is  to  pay 
to  the  justices  such  sum  by  way  of  costs  as  shall 
in  the  opinion  of  the  court  he  sufficient  to  in- 
demnify the  justices.    That  is  not  the  occasion 
which  has  here  arisen.    Then  the  section  goes  on 
to  say  that  "in  every  case  in  which  the  judg- 
ment   so    appealed    against  shall  be  reversed** 
— which  is  the  case  here — "  it  shall  be  lawful  for 
such  court,  if  it  shall  think  fit,  to  adjudge  and 
order  that  the  treasurer  of  the  county  or  place 
in  and  for  which   such   justice  whose  judgment 
shall  have  been  so  reversed  shall  have  acted  on  the 
occasion  when  he  shall  have  given  such  judgment, 
shall  pay  to  such  justice,  or  to  whomsoever  he  shall 
appoint,  such  sum  as  shall,  in  the  opinion  of 
the  court,  be  sufficient  to  indemnify  such  justice 
from  all  costs  and  charges  whatsoever,  to  which 
such  justice  may  have  been  so  put."    The  justices 
are  in  fact  put  in  the  position  of  being  the  only 
persons  who  can  appear  to  defend  the  order  which 
has  been  made  by  them,  and  they  are  treated  by 
this  section  as  being  concerned  in  the  matter.    If 
their  decision  is  upheld,  the  appellant  is  to  pay 
by  way  of  costs  to  them  such  a  sum  as  the  court 
tninks  fit.    If,  on  the  other  hand,  their  decision  is 
reversed,  the  court  may  order  such  sum   as  it 
thinks  fit  to  be  paid  to  them  by  the  treasurer  of 
the  county  or  place  for  which  they  were  acting 
when  they  gave  their  decision.    In  the  present 
case  the  court,  having  arrived  at  the  conclusion 
that  the  ai>peal  should  be  allowed  and  the  deci- 
sion of  the  justices  reversed,  made  it  part  of  their 
judgment,  as  I  understand  it,  that  the  costs  of 
the  justices  should  by  paid  by  the  treasurer,  thus 
putting  shortly  snd  informsJhr  into  effect  that 
part  of  the  section    which    1    have    just  read. 
Having  decided  that  the  costs  of  the  justices 
should  be  paid  by  the  treasurer  of  the  borough  of 
Bolton,  the  court  adjourned  as  is  usual.     Their 
judgment,  so  far  as  it  related  to  costs,  was,  as  it 
appears  from  the  affidavits,  carried  out  in  the 
following  manner:  Their  officer  or  clerk  of  the 
peace  to  whom  they  had  left  it  to  find  out  what 
sum  should  be  paid,  as  appears  by  the  affidavit, 
held  what  may  be  called  a  taxation,  though  it 
scarcely  deserves  the  name.    At  this  taxation  no 
one  appealed  on  the  part  of  the  person  who  would 
have  to  pay — that  is  to  say,  the  treasurer  of  the 
borough — to  dispute  items  in  the  bill  of  costs.    I 
may  say  that  the  bill  of  costs  has  been  sent  to  us, 
and  it  contains  a  great  many  items  in  respect  of 
what  may  be  called  profit  charges  as  well  as  out- 
of-pocket  expenses.    It  contains,  for  example,  a 
large  sum  of  forty  guineas  for  drawing  briefs  for 
counsel.    I  do  not  say  that  it  is  unfair  in  any 
respect,  but  I  say  that  it  is  a  bill  which  certainly 
would  be  properly  the  subject  of  taxation  in  an 
ordinary  case.    The  clerk  of  the  peace  did  not 
disallow  any  items,  but  allowed  the  full  amount 
charged — ^namelv,  310Z.  16s.  4d.    This  taxation 
took  place  out  of  sessions,  and  no  further  proceed- 
ings ever  took  place  before  the  Court  of  Quarter 
Sessions  which  could  be  regarded  as  an  adoption 
of   it.    On    the   order   being  presented  to  the 
treasurer  of  the  borough  of  Bolton,  he  declined  to 
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acknowled^  it;  and  the  qneetion  now  is  whether 
it  can  be  enforced  or  is  invalid,  either  as  being 
bad  on  the  face  of  it  or  as  having  been  made  by  a 
oourt  which  had  no  jurisdiction  to  make  it.  It  is 
hardly  necessary  to  allude  to  the  statement  in  the 
affidavit  of  the  treasurer  to  the  effect  th>it  he  asked 
for  a  copy  of  the  bill  of  costs,  and  was  told  he  was 
not  entitled  to  it,  seeing  that  the  real  question  is 
whether  or  not  the  order  is  valid.  One  objection 
taken  to  the  order  was  as  to  the  person  to  whom 
it  is  addressed.  It  is  an  order  upon  the  treasurer 
to  pay  unto  Robert  Winder,  Esq.,  such  and  such 
a  sum.  It  will  be  noticed  that  sect.  29  of  the 
Act  provides  that  the  order  is  t^  be  that  the 
treasurer  of  the  county  or  place  shall  pay  to  such 
JQfltice  or  whomsoever  he  shall  appoint.  It  is 
said  that  the  order  should  have  been  addressed  to 
the  justices  and  not  to  Robert  Winder,  who  I 
will  assume  had  been  appointed  by  the  justices  to 
act  on  their  behalf.  I  do  not  think  that  is  a  good 
argument.  It  seems  to  me  that  the  fact  that 
Robert  Winder  had  been  appointed  or  designated 
by  the  justices  as  the  person  to  whom  the  money 
should  be  paid  was  sufficient  to  entitle  him  to 
receive  it,  so  that  the  fact  that  the  order  was 
addressed  to  him  instead  of  to  the  justices  would 
not  invalidate  the  order.  From  the  report  of 
Beg.  V.  Binney,  in  Ellis  and  Blackburn,  it  appears 
that  the  court  were  not  clearly  of  opinion  that 
the  section  upon  which  the  question  arose — 
sect.  27  of  11  &  12  Yict.  c.  43 — applied  to  the  case 
at  all.  That  section  provides  that  the  court  shall 
direct  the  costs  to  be  paid  to  the  clerk  of  the 
peace  and  by  him  paid  over  to  the  party  entitled ; 
but  in  that  case  the  court  had  ordered  the  costs 
to  be  paid  directly  to  the  party  entitled.  It  may 
be  that  there  was  an  expression  of  opinion  (and  I 
think  there  was  by  one  of  the  court)  that,  even  if 
the  section  did  apply,  the  defect  was  only  an 
informality  and  an  error  in  procedure  which  could 
be  remedied.  The  court,  however,  seems  in  the 
first  instance  to  have  bad  great  difficulty  in 
coming  to  the  conclusion  that  the  statute  applied 
at  all.  In  the  present  case  the  objection  seems 
to  me  to  be  one  which  could  be  got  over.  I  come, 
however,  to  another  objection  to  the  form  of  the 
order.  Sect.  29  of  the  Act  provides  that  the  s<im 
to  be  paid  shall  be  "  such  as  in  the  opinion  of  the 
court  is  sufficient  to  indemnify  the  justices.*' 
This  order,  however,  directs  the  treasurer  to  pay 
unto  Robert  Winder  the  sum  of  SlOl.  168.  4d.  for 
the  reasonable  costs,  charges,  and  expenses  which 
he  has  been  put  unto  and  has  incurred  in  support- 
ing thi)  act,  order,  or  adjudication  of  the  justices. 
It  seems  to  me  that  there  is  a  sufficiently  wide 
distinction  between  the  order  for  which  the  sec- 
tion provides  and  that  which  has  in  fact  been 
made.  I  can  see,  I  think,  that  different  con- 
siderations would  apply  to  the  questions  as  to 
how  much  ^oee  indemnify  justices  for  the  costs 
to  which  they  have  been  put,  and  how  much 
ought  to  be  allowed  to  a  solicitor  instructed  on 
behalf  of  the  justices  to  support  the  order.  The 
one  case  would  be  treated,  to  begin  with,  as  that 
of  a  bill  of  costs  tendered  by  a  solicitor,  the 
other  as  that  of  an  indemnity  to  the  justices.  In 
many  cases  it  might  be  that  the  difference  in 
amount  would  only  be  fractional.  But  in  the 
present  instance,  having  seen  the  bill  of  costs,  I 
am  satisfied  that  it  is  substantial.  I  think,  there- 
fore; that  the  order  is  bad  as  it  directs  a  sum 
to  be  paid  which  is  due  to  Robert  Winder  for 


the  costs  to  which  he  has  been  put,  whereas  under 
the  statute  it  ought  to  have  been  directed  that 
there  should  be  paid  to  the  justice  or  to  whomso- 
ever he  shall  appoint  such  sum  as  shall  in  the 
opinion  of  the  court  be  sufficient  to  indemnify 
such  justice.  Another  point  taken  in  argument 
was  that  it  appears  from  the  affidavits  tnat  the 
sum  to  be  paid  by  way  of  costs  was  arrived  at  by 
the  officer  of  the  Court  of  Quarter  Sessions  out 
of  court  and  not  at  the  sessions  at  which  the 
decision  was  given.  That  objection  also  can  be 
taken  notice  of  on  the  present  occasion  because  it 
goes  to  the  jurisdiction  of  the  oourt  to  make  the 
order.  It  implies  that  the  court  has  not  done 
what  the  statute  requires  it  to  do — ^that  is,  to 
direct  by  their  order  such  a  sum  to  be  paid  as 
"  in  their  opinion  "  would  be  sufficient  to  indemnify 
such  justice — ^for  certainly  the  law  is  that,  although 
the  CO  art  may  by  its  officer,  if  it  so  thinks  fit, 
arrive  at  the  sum  which  is  to  be  paid  by  way  of 
costs,  yet  it  must  do  so  at  the  same  session,  and 
it  must  adopt  the  taxation  of  its  officer  as  an  act 
of  its  own.  This  conclusion,  I  think,  is  supported 
bv  Sellwood  v.  Mount  (sup.)  and  by  midland 
Uailway  Company  v.  Edmonton  Union  (sup,). 
This  seems  to  be  the  general  law,  and  I  think  it 
would  apply  although  the  words  of  the  statute 
are  such  as  to  indicate  that  the  opinion  of  the 
court  is  to  be  taken  on  the  question  of  amount. 
I  think  most  of  the  decisions  turn  upon  sections  in 
which  those  words  do  not  occur.  They  are  simply 
sections  giving  the  court  a  discretion  as  to  costs. 
Although  this  section  provides  that  the  opinion  of 
the  court  is  to  be  taken,  I  take  it  that  that  opinion 
would  be  sufficiently  indicated  if,  after  having 
appointed  its  officer  to  tax  the  costs,  it  after w<irds 
adopted  his  taxation  as  its  act  and  ordered  pay- 
ment of  the  sum  he  ascertained  to  be  due.  Again, 
the  sum  may  be  ascertained  out  of  sessions  and 
out  of  the  particular  sessions  by  the  consent  of 
parties ;  but  here  there  was  no  consent  of  parties. 
I  therefore  think  that,  as  it  appears  upon  the 
affidavits  that  this  sum  was  asuertained  without 
adoption  by  the  court  and  without  the  consent 
of  the  parties,  it  is  not  a  sum  which  has  been 
arrived  at  as,  in  the  opinion  of  the  court,  suffi- 
cient to  indemnify  the  justices  from  all  costs, 
charges,  and  expenses  whatsoever  to  which  they 
may  have  been  put  For  these  two  reasons 
it  appears  to  me  that  this  order  cannot  be 
supported. 

BioHAM,  J. — I  am  of  the  same  opinion.  I 
think  the  order  is  bad  in  two  respects.  It  is  bad 
upon  its  face  because  it  does  not  state  that  the 
money  is  to  be  paid  to  any  person  whom  the 
justices  have  appointed  to  receive  it,  and  it  is  bad 
because  the  Oourt  of  Quarter  Sessions  have  not, 
in  m^  opinion,  exercised  any  jurisdiction  at  all  in 
making  it.  Sect.  29  of  the  Alehouse  Act  1828, 
under  which  the  order  purports  to  have  been 
made,  directs  that^  when  an  appeal  from  the  deci- 
sion of  a  lustioe  shall  be  allowed,  the  court  may, 
if  it  thinks  fit,  order  that  the  treasurer  of  the 
county  or  place  in  question  shall  pay  "  to  such 
justice  or  to  whomsoever  he  shall  appoint  "  such 
sum  as  shall  in  the  opinion  of  the  court  be  suffi- 
cient to  indemnify  such  justice  from  all  costs  and 
charges  whatsoever  to  which  he  may  have  been  so 
put.  Now,  it  appears  from  the  affidavits  that  Mr. 
Winder,  in  whose  favour  the  order  purports  to 
have  been  made,  has  never  been  appointed  as  a 
'  person  to  receive  the  money  in  question.    Some 
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»,  it  is  amply  shown  that  here  there  is  both 
a, public  and  a  private  nnisanoe.  The  Keighley 
and  Kendal  Boad  is  oertainlr  vested  in  the  oooniy 
oonncil  bj  sect.  11,  sub-sect.  6,  of  the  Local  GoYem- 
inent  Act  1888 ;  and  the  effect  of  this  is  shown  in 
Mayor  of  Tunbridge  WeOs  v.  BoArd  (74  L.  T.  Bep. 
885;  (1896)  A.  0.  434),  where  Lord  HerscheU 
says :  "  It  seems  to  me  that  the  Testing  of  the 
street  vests  in  the  nrban  authorily  saoh  property, 
and  such  property  only,  as  is  necessary  for  the 
control,  protection,  and  maintenance  of  the  street 
as  a  highwinr  for  public  use."  The  oounly  uouncdl 
have,  therefore,  no  power  to  break  up  the  soil, 
and  cannot  authorise  the  tramway  crossing : 

Qoodson  T.  Richardson,  30  L.  T.  Bep.  142  ;  L.  Bep. 

9  Ch.  App.  221 ; 
BaU  Union  v.  Harvey,  61  J.  P.  375. 

Finally,  the  agreement  relied  on  by  the  defendants 
as  made  between  tiiem  and  the  county  council 
should  be  under  seal ;  and  there  is  no  evidence  to 
show  that  the  resolution  of  the  highways  com- 
mittee to  permit  the  gauge  to  be  increased  was 
reported  to  the  council  in  accordance  witii  sect.  82 
of  the  Local  Government  Act  1888. 

Younger,  Q.O.  and  Stewart  Smith  for  the 
defendcmts. — It  is  contended  by  the  plaintiffs 
that  a  tramway  crossing  is  prima  facie  a  nuisance ; 
but  that  assumption  is  rebutted  by  Mateon  v. 
Baird  (39  L.  T.  Bep.  304;  3  App.  Gas.  1082).  It 
is,  moreover,  to  be  remembered  that  the  tramway 
redieves  the  neighbouring  lanes  from  heavy  cart 
traffic ;  so  that  on  the  whole  there  is  a  benefit  to 
the  public.  To  give  permission  to  construct 
tramway  crossing  is  incident  to  the  control  of 
highways  vested  m  local  authorities  by  the  Local 
Government  Acts  of  1888  and  1894.  As  regards 
the  objection  that  the  agreement  with  the  county 
council  is  not  under  seal,  it  is  sufficient  that  there 
has  been  part  performance  by  the  defendants : 

Mayor  of   KiddomwMter  v.  Hardwich,  29  L.  T. 

Bep.  612 ;  L.  Bep.  9  Ex.  13  ; 
Melbourne  Bankitvg  Corporation  y.  Broiigham,  40 

L.  T.  Bep.  1  ;  4  App.  Cm.  156  ; 
Mayor  of  Oxford  Y.  Ctow,  69  L.  T.  Bep.  228  ;  (1893) 

3  Ch.  535. 

So  far  as  the  allegation  of  a  private  nuisance  is 
concerned,  there  must  be  proof  of  special  and 
particular  damage  to  the  relators : 

Wimterbottom  v.  Lord  Derby,  16  L.  T.  Bep.  771 ; 
Beg.  V.    Metropolitan  Board   of  Works,  L.   Bep. 

4  Q.  B.  358  ; 

Benjamin  v.  Storr,  30  L.   T.   Bep.  362 ;  L.   Bep. 

9  C.  P.  400 ; 
Caledonian  Bailway  Company  v.  Walker^s  Trustees, 

46  L.  T.  Bep.  826  ;  7  App.  Cas.  259. 

Hughes,  Q.C.  in  reply. 

Fabwell,  J.  (after  stating  the  nature  of  the 
action,  said :) — Kow,  first  of  Sil,  this  is  a  question 
of  fact.  Is  this,  or  is  it  not,  a  nuisance  of  which 
the  Attorney- General,  on  behalf  of  the  public,  is 
entitled  to  complain  P  That  is  a  question  of  fact, 
because  I  cannot  quite  accept  Mr.  Hughes' 
ingenious  sugeestion  in  reply  that  I  should  regard 
this  as  forbidden  by  statute  so  as  to  say  I  cannot 
ffrant  an  injunction  iri*espective  of  any  nuisance 
being  proved.  I  am  not  aware  of  any  case  that 
has  gone  that  length,  and  I  think  I  should  be 
bound  to  take  the  view  that  the  common  law 
courts  have  taken  in  cases  of  indictment,  and  to 
decline  to  grant  a  mandatory  injunction  if  I  find 


this  was  in  fact  no  nuisaaoe.  Now,  I  propose  U> 
f^ve  myself  the  same  direction  which  toe  learned 
ludge,  Martin,  6.,  gave  to  the  jury  in  the  case  of 
Beg,  on  the  Prosecution  of  Baron  Lionel  De  Roth- 
echild  V.  United  Kingdom  Eleeiric  TeHegranh, 
Company  Limited  (6  L.  T.  Bep.  378;  3  F.  &¥. 
732).  Toe  partioulw  proposition  which  his  Lord- 
ship put  to  the  jury  is  this,  and  the  court  held  this 
was  a  proper  and  right  direction :  *'  That  a  per- 
manent obstruction  erected  on  a  highway,  placed 
there  without  lawful  authority,  whidi  renders  the 
way  less  commodious  than  before  to  the  public, 
is  an  unlawful  act  and  a  public  nuisance  at 
common  law ;  and  that  if  the  jury  believed  that 
the  defendants  placed,  for  the  purposes  of  jprofit 
to  themselves,  posts  with  the  object  and  mten- 
tion  of  keepinff  them  permanently  there  in  order 
to  make  a  tdegraphic  communication  betweem 
distant  places,  and  did  permanently  keep  them 
there,  and  the  posts  were  of  such  size  and  dimen- 
sions and  sohdity  as  to  obstruct  and  prevent 
the  passage  of  carriages  and  horses  or  foot  pas- 
sengers upon  the  parts  of  the  highway  where  they 
sto^  the  jury  ought  to  find  the  defendants  guilty 
upon  this  indictment ;  and  that  the  circumstances 
that  the  posts  were  not  placed  upon  the  hard  or 
metalled  part  of  the  highway,  or  upon  a  footpath 
artificially  formed  upon  it,  or  that  the  jury  might 
think  that  sufficient  space  for  the  public  traffic 
remained,  are  immaterial  circumstances  as  regards 
the  legal  right,  and  do  not  affect  the  right  of  the 
Grown  to  the  traffic.*'  That  seems  to  me  to  be  a 
most  valuable  direction,  which  I  avail  niyself  of 
in  the  present  case.  Now,  the  evidence  oi  twenty 
witnesses  who  do  not  feel  something  is  really  of 
very  little  importance  in  a  matter  of  this  sort  as 
compared  with  the  evidence  of  half  a  dozen  people 
who  do,  except  for  the  purpose  of  discredituig 
the  testimonv  of  the  six  who  do.  [His  Lordship 
then  reviewed  the  evidence,  and  held  that  each  of 
the  crossings  was  proved  to  be  a  nuisance.]  Now 
then  as  regards  the  law.  It  was  argued  by  Mr. 
Younger  and  Mr.  Stewart  Smith  that  here  they 
had  got  the  sanction  of  the  county  council. 
First  of  all  as  regards  Barber  Top  liane.  Tho 
only  evidence  of  any  sanction  produced  to  me  was 
certain  oral  testimony  as  to  a  resolution  that  had 
been  passed  by  the  district  board  and  a  letter  from 
the  cferk  of  the  Settle  Rural  District  Oouncil  of  the 
27th  April  1898,  which  is  this :  "  Dear  Sir,— Your 
letter  of  the  25th  March  last  asking  for  the  per- 
mission of  the  above  council  to  the  laying  of  a 
tramway  across  Barber  Top  Lane,  Ingleton,  has 
been  laid  before  the  above  council.  In  reply,  I 
am  directed  to  state  that  the  council,  so  far  as 
they  have  power  to  do  so,  assent  to  your  applica- 
tion, but  their  assent  must  be  taken  as  peii^ir 
limited  to  a  period  of  five  years  from  the  8th  inst.  * 
I  doubt  very  much  if  it  has  been  proved  in 
accordance  with  the  rules  of  this  court  that  any 
sanction  has  in  fact  been  given  as  regards  Barber 
Top  Lane.  With  regard  to  the  Keighley  and 
Kendal  Boad  the  evidence  is  in  a  most  curious 
condition.  As  long  ago  as  last  May  the  defen- 
dants were  challenged  by  the  plaintiffs  to  prove 
(what  they  said  they  would  not  admit)  that  an 
agreement  had  been  executed  by  the  county 
council  authorising  this  tramway  to  be  laid.  That 
has  been  disregarded ;  but  at  the  last  moment, 
under  a  subpcBua,  the  resolutions  have  been 
brought  up  and  put  in  evidence,  to  some  extent 
giving  the  leave  on  which  Mr.  Younger  relies. 
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The  aocuai  agreemeiit  has  not  in  f aot  been  sealed 
by  the  oonntv  oounoil  down  to  this  date,  and 
although,  as  I  have  said  before,  in  Maj  the  defen- 
dants were  challenged,  thej  did  not  admit  it  was 
ever  ezeonted.  Of  course,  if  the  ooonty  couocil 
are  bound  to  execute  the  agreement,  it  makes  no 
diiSerance.  On  the  evidence  as  it  stands,  I  am 
left  with  this  unsatisfactory  condition  of  things. 
There  was  a  delegation  of  authority  to  the  hign- 
n^s  committee  by  the  county  council  in  March 
1SS9.  No  evidence  has  been  produced  to  me  of 
any  resolution  complying  with  the  provisions  of 
the  82nd  section  of  the  Local  Grovemment  Act  of 
1888,  under  which  that  committee  could  have 
powers  given  to  them  to  act  without  referring 
back  to  tbe  county  council ;  and  if  they  had  not 
got  those  powers,  and  it  has  not  been  proved  that 
they  had,  then  the  final  resolution  of  tne  highways 
committee  of  the  27th  Feb.  1899,  under  which  ^e 
actual  4ift  rails  had  been  laid,  has  never 
even  yet  been  duly  reported  to  the  county 
connciL  I  am  not,  therefore,  convinced  that 
the  defendants  have  proved  that  they  ever  have 

f>t  the  sanction  which  they  say  they  have.    But 
pass  that  by  and  assume,  for  the  sake  of  argu- 
ment, that  they  have  got  it.    Then  it  is  said  that 
the  county  council  have  power  to  authorise  this, 
although  in  fact  it  is  found  by  the  court  to  be  a 
nuisance.     In  my  opinion  they  have  no    such 
power.    They  are  given  the  management  of  the 
roads  in  the  same  way  that  the  highway  autho- 
rities   used  to    have  it,  and   under   the    Local 
Government  Act  of  18^,  sect.  11,  to  some  extent 
the  soil  is  vested  in  them.    In  my  opinion  Parlia- 
ment has  vested  the  soil  of   the  roads  in  them 
gud  roads,  and  simply  to  the  extent  necessary  for 
the  purpose  of  preserving  and  maintaining  and 
using  them  as  roads.    There  is  nothing  that  I 
can  see  that  would  justify  the  county  council  in 
allowing  the  destruction  of  the  road  in  toto.    If 
they  cannot  allow  it  in  toto,  then  they  cannot,  in 
my  opinion,  allow  it  to  some  less  degree  which 
the  court  finds  in  fact  to  be  a  nuisance.    Then 
Mr.  Younger  relied  on  the  case  of  Matson  v. 
Baird  {vhi  9up.),    That  was  a  Scotch  case,  and  it 
was  not  a  case  in  which  the  Crown  was  interfer- 
ing in  any  way.    It  was  simply  a  case  in  which 
the  owner  of  land  sought  to  obtain  damages  for 
an    injury  done  to  a  horse   by  reason  of   the 
neglect  of  a  company  which  had  got  permission 
from  the  road  authorities  to  lay  a  railway  across 
the  road.    That  was  by  reason  of  their  omission 
to  put  up  ^tes.    The  point  decided  was  that  the 
provisions  in  the  Railway  Acts  requiring  gates  to 
be  put  up  did  not  apply  to  a  case  of  that  sort, 
because  it  was  said  by  Lord  Cairns   that  the 
surveyor  of  highways,  when  he  gave  permission 
to  lay  down  the  rails,  could  have  imposed  any 
conditions  he  thought  fit,  and,  therefore,  it  was 
absurd  to  suppose  that  statutory  provisions  as 
regards  railways  generally  applied.    It  involved 
no  question  of  nuisance  at  all.    The  actual  soil 
was  disturbed  by  the  putting  down  of  the  rails. 
That  soil  being  vested  in  the  local  authority,  it 
would  be  a  wrongful  act  to  disturb  it  at  all  with- 
out the  permission  of  the  local  authority ;  that  is 
made  so  under  the  Highway  Act  referred  to  by 
Mr.  Hughes — the  Act  of  George  III.    The  local 
authority  gave  that  permission,  and  whether  the 
crossing  was  a  nuisance  or  not  did    not  arise. 
They  gave  that  permission  to  enable  that  to  be 
done  which  would  otherwise  be  a  trespass,  and 


they  could  impose  any  conditions  they  liked,  as 
Lord  Cairns  said.    The  decision  goes  no  further 
than  that,  and,  if  it  were  necessary  to  find  another 
reason  for  this  view  that  I  take,  it  is  found  in 
Lord  Blackburn's  speech,  which  was  relied  upon 
by  Mr.  Younger  for  another  purpose,  when  he 
says  that  a  tramway  across  a  highway  is  not 
necessarily  a  nuisance ;  that  is,  that  putting  down 
rails  across  the  highway  would  not  necessarily 
be  a  nuisance.    That  shows  obviously  that  they 
were  not  considering  the  question  of  nuisance  at 
all.    The  House  of  Lords  were  not  sa^g,  "  This 
is  a  nuisance  which  has  been  authorised'  by  the 
local  board."    They  were  saying,  "  This  is  only  a 
trespass  which  the  local  board  have  authorised; 
they  have  not  imposed  conditions  which  they 
might  have  imposed."    The  question  of  nuisance 
arises  because,  as  a  matter  of  law,  rails  across 
a  highway  are  not  necessarily  a   nuisance;  but 
it   is    a   question    of    fact    to    be    proved    in 
each  case.     That  was  not  raised  or  proved  in 
Matson  v.  Baird.     I  entirely  assent,  of  course, 
to  Lord  Blackburn's  view  that  it  is  a  question  of 
fact  in  each  case.    There  is  no  doubt  that  what 
his  Lordship  meant  by  his  reference  to  the  county 
of  Durham  was  that  it  depends  not  only  on  the 
actual  evidence  in  each  case,  but  also  to  some 
extent  on  the  locality  ;  and  for  that  reason  I  have 
adverted  to  the  fact  in  my  judgment  that  this  is 
a  country  district,  and  I  add,  on  the  evidence,  that 
there  is  not  another  tramway  or  level  crossing 
within  ten  miles.   What  his  Lordship  had  in  view 
in  the  Scotch  case  was  the  coal  district  of  Durham, 
where  you  frequently  find  tramways  from  pits 
intersecting  the  roads  all  over  the  country,  so 
that  it  is  a  matter  to  which  the  people  in  the 
district  are  well  accustomed,  and  it  comes  within 
the  case,  the  name  of  which  I  forget,  where  James,. 
L.J.  used  the  phrase,  "  What  would  be  a  nuisance 
in  Belgravia  would  not  be  a  nuisance  in  Ber- 
mondsey.''     Therefore,  so    far   as  regards  this 
power  claimed  by  the  county  council,  1  hold  that 
they  had  no  authority  to  grant  a  licence  to  commit 
a  nuisance.    Then  it  is  said  that  in  this  case  the 
advantage  to  be  derived  from  the  relief  to  the 
highway  at  the  top  of  Enter  Lane  compensates 
for  any  inconvenience,  or  makes  the  U'amway 
more  beneficial  to  the  public,  by  relieving  the 
highway  from  the  ruts  that  usea  to  be  made  at 
Enter  Lane.    That,  to  my  mind,  is  disposed  of  by 
the  case  of  Beg,  v.  Train  (uhi  »up,).     This  is 
really,  to  begin  with,  an  attempt  to  give  one  indi- 
vidual a  right  for  his  own  convenience  to  use  the 
highway  in  a  particular  and  non-natural  manner. 
I  cannot  myself  distinguish,  except  on  the  question 
of  degree,  between  laying  riails  across  a  high  road 
and  laying  rails  along  it.    In  each  case  you  do 
interfere  with  the  highway  for  the  benefit  of  one 
class  of  persons,  and  one  class  only.    In  the  case 
of  Beg.  V.  Train  the  rails  were  laid  lengthwise, 
whereas  in  this  case  they  are  laid  across.    As  was 
said  in  that  case  it  is  withdrawing  so  much  of 
the  highway  from  its  ordinary  use  as  such;  for 
it  is  idle  to  say  that  you  can  use  as  an  ordinary 
part  of  the  highway  the  portion  taken  up  by  the 
tramway.     When  I  have  once  found  it  is  a  nui- 
sance in  the  way  I  have,  Beg.  v.  Train  applies  to 
the  present  case.    You  cannot  set  off  any  con- 
venience that  may  be  derived  with  regard  to  the 
user  of  another  part  of  the  road  any  more  than 
you  could  in  that  case  the  benefit  that  you  derive 
from    running    omnibuses    on    rails    as    distin- 
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gnished  from  rmming  omnibuses  on  macadam 
and  wearing  out  the  road.  That  disposes  of 
the  permission  said  to  have  been  given  by 
the  county  council;  and,  I  think,  disposes  of 
the  case  so  far  as  regards  the  Attorney -General. 
Now,  as  regards  the  relators  it  is  said  that,  even 
if  I  acquiesced  in  the  prayer  on  behalf  of  the 
Attorney- General,  I  ought  to  dismiss  the  action, 
so  far  as  it  is  the  relators'  action,  not  as  relators, 
but  as  plaintiffs  in  person,  because  they  have  not 
shown  any  special  damage.  I  agree  that  the 
plaintiff  who  sues  in  his  own  right  must  show 
that  he  has  suffered  some  injury.  It  is  to  be  ob- 
served in  the  present  case  that  they  have  not  asked 
for  damages  and  have  not  throughout  asked  for 
damages.  They  are  claiming,  and  it  is  difficult  to 
see  as  they  do  not  ask  for  damages  why  they 
thought  it  necessary  to  claim,  an  injunction ;  but 
they  are  claiming,  in  addition  to  the  Attorney- 
General,  the  right  to  have  themselves  an  injunc- 
tion. If  the  Attorney- Greneral  had  not  succeeded, 
I  do  not  see  how  the  relators  could  have  suc- 
ceeded; but  I  am  not  prepared  to  hold  on  the 
evidence  I  have  heard  that  there  is  not  sufficient 
interest  in  the  relators  to  justify  a  complaint  by 
themselves  in  their  own  right,  by  reason  of  the 
special  damage  which  they  suffer.  Without  say- 
ing that  the  one  or  the  other  would  be  sufficient  by 
itself,  I  think  the  accumulation  of  the  injury 
caused  to  the  relators  first  of  all  by  the  deprecia- 
tion, which  I  hold  has  been  proved,  in  the  value  of 
their  land  as  building  land ;  and,  secondly,  the  in- 
convenience caused  to  them  of  not  being  able  to 
use  with  safety  the  access  to  their  front  gate,  so 
that  they  would  have  to  go  round  and  use  the  less 
convenient  back  gate — whether  that  would  be 
sufficient  or  not,  I  say  nothing ;  but,  taken  in  con- 
junction with  the  other,  I  hold  there  is  sufficient 
interest  in  the  plaintiffs  to  justify  their  joining 
as  co-plaintiffs  with  the  Attorney- General.  It 
reaUy  is  a  matter  of  very  little  importance 
except  on  the  question  of  costs,  and  probably  if  I 
had  dismissed  the  action,  which  I  do  not  intend 
to  do  as  regards  the  relators,  I  should  not  have 
given  any  costs  against  them.  In  my  opinion, 
there  is  sufficient  to  justify  the  action,  and  there- 
fore I  hold  they  are  entitled  to  succeed  in  their 
own  special  right  and  obtain  an  injunction  as  well 
as  the  Attorney- General.  That  being  so,  I  think 
I  have  disposed  of  all  the  points  raised  in  the 
action,  and  the  injunctions  as  asked  seem  to  me 
to  be  in  the  right  form,  except  that  as  regards 
the  second  the  words  "  so  as  to  create  a  nuisance  " 
must  be  added.  I  can  only  express  my  regret 
that  I  have  to  make  an  order  which  does  impose 
expense  and  loss  upon  the  defendants;  but,  in 
answer  to  that,  I  must  give  effect  to  the  legal 
rights  which  I  hold  exist  in  the  Attorney- General, 
suing  on  behalf  of  the  Orown,  and  the  relators. 
There  is  this  also  to  be  said,  that  complaint  was 
made  before  action,  and  before  the  siding  was 
completed,  and  the  defendants  chose  to  go  on  at 
their  own  risk  and  complete  this,  even  pending  an 
interlocutory  motion  to  restrain  them.  That 
being  so,  I  see  no  ground  whatever  for  refraining 
from  making  the  mandatory  injunction  as  asked, 
and  the  plaintiffs  must  have  the  costs  of  the 
action. 

Solicitors :  for  the  plaintiffs,  Bidsdale  and  Son, 
for  W.  Hartley,  Settle;  for  the  defendants,  Gibson, 
Weldon,  and  jSUbrottgh,  for  H.  J,  J,  Thompson  and 
Co,,  Lancaster. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  May  15, 1900. 

(Before  Ridley  and  Biqham,  J  J.) 

Brown  and  Co.  Limited  (apps.)  v,  Absbssmbht 
Committee  of  the  Rothebham  Union  and 

ChUBCHWABDBNS     and    OyEBSBBBS    OF    THE 

Parish  of  Dalton  (resps.).  (a) 

Bating — Coal  mine — Gross  and  rateable  vaiues — 
Underground  roads  and  airways — Expenses  of 
keeping  in  repair  —  Working  expenses  or 
"  repairs  " — Deduction  of,  from  gross  paZuc— 
Parochial  Assessments  Act  1836  (6  ^fe  7  WiU,  4, 
c.  96),  8.  1. 

In  rating  a  coal  mine  to  poor  rate  the  annucd 
expenses  properly  incurred  in  keeping  in  repair 
the  permanent  main  underground  roads  and 
airways — their  maintenance  in  proper  repair 
being  necessary  to  maintain  the  coat  mine  in  a 
state  to  command  the  rent — are  not  working 
expenses  of  the  mine,  but  are  "  repairs  *'  within 
the  meaning  of  sect,  1  of  the  Parochial  Assess- 
ments Act  1836,  and  are,  therefore,  under  that 
section,  to  be  deducted  from  the  gross  estimated 
rental  in  arriving  at  the  rateable  value  on 
which  the  rate  is  to  be  m^ade, 

A  coal  mine  extended  underground  into  the  parish 
of  D.,  the  shafts  or  pits  for  raising  the  coal 
being  in  another  parish  ana  not  in  the  parish  of 
D.  '  The  part  of  the  mine  in  the  parish  of  D, 
consisted  of  the  permanent  maxn  roads  for 
conveying  the  coat  frovfi  the  working  places  to 
the  shafts,  the  permanent  main  airways  for 
ventilating  the  mine,  the  working  places  at  the 
face  of  the  coal,  and  the  temporary  roads.  The 
owners  of  the  mine,  who  under  their  lease  paid  a 
royalty  rent  for  the  coal  obf-ain^,  incurred  an 
annum  expenditure  in  keeping  in  repair  these 
permanent  main  roads,  airways,  &c.,  and  such 
expenditure  was  necessa/ry  to  maintain  the  mine 
in  a  state  to  command  the  reni. 

Held,  that,  in  rating  that  part  of  the  mine  vohieh 
was  within  the  parish  of  P.,  the  expenses  so 
incurred  in  keeping  in  repair  the  permanent 
roads,  airways,  ic,  were  "  repairs,"  and  were  to 
be  deducted  from  the  gross  estimated  rented  in 
arriving  at  the  rateable  value. 

Case  stated  by  the  Quarter  Sessions  for  the  West 
Ridiog  of  the  County  of  York  held  at  Sheffield  on 
the  30th  June  1899. 

Upon  an  appeal  by  the  appellants,  John  Brown 
and  Co.  Limited,  against  a  certain  rate  or 
assessment  made  for  the  relief  of  the  poor  of  the 
parish  of  Dalton  within  the  Union  of  Rotherham 
on  the  9th  May  1898,  as  follows : 

Name  of  oconpier,  John  Brown  and  Co.  Limited ; 

Name  of  owner,  John  Brown  and  Co.  Limited ; 

Desoription  of  property,  ooal  mine ; 

Name  or  sitoation  of  property,  Aldwarke ; 

GroBS  estimated  rental,  8841. ; 

Rateable  yalae  of  building  and  other  hereditaments, 
8841.; 

which  appeal  came  on  for  hearing  at  the 
general  quarter  sessions  of  the  peaoe  held  &t 
Sheffield  for  the  West  Riding  of  the  County  of 
York,  upon  hearing  counsel  for  both  parties,  tho 
court  allowed  the  appeal,  and  ordered  the  rateable 
Talue  of  the  here<uta.ments  to  be  reduced  from 
8842.  to  356^,  subject  to  this  special  case. 
The  appellants  were  the  owners  of  a  certain 

(a)   Reported  by  W.  W.  Orr,  Geq.,  BaxrlBter-at-Law. 


MAGISTRATES'    OASES. 


671. 


Q.B.  Div.]     Brown  &  Co.  v,  Assessmbst  Gommittue  of  Bothb&uam  Union,  &€.     [Q*^*  l^'^* 


coal  mine  situate  within  the  RotLerham  Union, 
and  known  as  the  Aldwarke  Main  Goili^^Ty.  The 
shafts  or  pits  for  raising  the  coal  worked  in  the 
coal  mine  were  situate  in  the  parish  of  Rawmarsh 
in  the  union,  bat  the  coal  mine  extended  under- 
ground  into  several  other  parishes  within  the 
union,  and,  amongst  others,  into  the  parish  of 
Dalton. 

The  part  of  the  coal  mine  within  the  parish  of 
Dalton  and  occupied  by  the  appellants  consisted 
of  (1)  the  permanent  main  roads  which  must  be 
maintainea  so  long  as  there  is  any  coal  left  to  be 
s^t  within  their  area  or  district,  or  for  so  loni?  as 
the  coal  mine  is  worked,  as  the  circumstances  maj 
require,  and  many  of  which  are  laid  with  rails  for 
the  puipose  of  conveying  the  coal  when  gotten  to 
the  shafts ;  (2)  the  permanent  main  airways  which 
must  also  oe  so  maintained  and  which  are 
necessary  for  the  ventilation  of  the  mine,  and 
without  which  the  mine  could  not  be  worked  at 
all ;  (3)  the  working  places  at  the  face  of  the  coal 
at  which  the  coal  is  hewn  or  gotten,  and  for  which 
coal  a  rent  or  royalty  is  paid  according  to  the 
terms  of  the  lease  and  according  to  the  quantity 
gotten  per  annum ;  (4)  the  temporary  roads  or 
**  gates  leading  from  such  working  places  to  the 
permanent  main  roads.  The  appellants  did  not 
occupy,  and  they  were  not  rated  for,  any  surface 
land,  surface  plant,  shafts,  buildings,  or  machinery 
within  the  parish  of  Dalton. 

After  the  making  of  the  rate  the  appellants, 
having  made  objection  to  the  same,  duly  served 
the  renpondents  with  notice  of  appeal  against 
the  rate,  which  notice  was  annexed  to  this 
case. 

Prior  to  the  hearing  of  this  appeal  the 
appellants  on  the  8th  June  1899  gave  notice  to 
the  respondents  that  they  would,  for  the  purposes 
of  this  appeal  only,  accept  as  correct  the  aoove- 
mentioned  grois  estimated  ranfcal  of  the  heredita- 
ments— ^namely,  884Z. — and  that  they  would  claim 
that  deductions  should  be  made  therefrom  in 
order  to  arrive  at  the  rateable  value  of  the  same, 
as  claimed  in  their  notice  of  appeal,  namely,  that 
the  deductions  required  by  law,  particularly  by 
sect.  1  of  6  &  7  Will.  4,  c.  96,  and  sect.  15  of  25  & 
26  Yict.  c.  103,  to  be  made  from  the  gross 
estimated  rental  of  the  hereditaments  have  not 
been  sufficiently  or  correctly  made. 

Upon  the  hearing  of  the  appeal  the  above  gross 
estimated  rental  was  therefore  admitted,  and  it 
was  claimed  that  the  sum  of  5282.  should  be 
deducted  therefrom  in  order  to  aiTive  at  the  true 
rateable  value. 

It  was  proved  before  the  justices  that  the 
appellants  had  incurred  an  annual  expenditure 
to  that  amount  in  keeping  in  repair  the  permanent 
main  roads  and  permanent  main  airways  in  that 
part  of  their  coal  mine  within  the  parish  of 
Dalton,  and  it  was  also  proved  that  the  mainten- 
ance in  proper  repair  of  these  permanent  main 
roads  and  permanent  main  airways  as  parts  of 
these  roads  was  necessary  to  maintain  the  coal 
mine  in  a  state  to  command  such  gross  rent. 

The  appellants  contended  that  they  were 
entitled  to  deduct  the  above  sum  of  528Z.  in  order 
to  arrive  at  the  rateable  value,  as  they  contended 
that  the  hereditament  in  their  occupation  and 
called  "  coal  mine  '*  in  the  rate  compribcd  and 
consisted  of  these  permanent  main  roads, 
permanent  main  airways,  temporary  roads  or 
gates,  and  working  places  in  this  parish,  and  that 


it  would  be  impossible  to  work  the  coal  mine  and 
get  coal  therein  without  incurring  this  expense  in 
maintaining  the  hereditament  in  a  state  to  com- 
mand the  said  gross  rent. 

The  respondents  admitted  that  some  such  ex- 
pense was  necessarily  incurred,  but  contended  that 
the  above-mentioned  sum  was  not  a  proper  deduc- 
tion in  law,  as  the  hereditament  called  "  coal  mine  *' 
in  the  rate  comprised  merely  the  seams  of  coal 
and  the  workiug  places  and  not  the  roads  or 
approaches  thereto,  and  that  the  rental  paid  to 
the  landlord  of  the  mines  was  only  for  the  ri^ht 
to  win  and  get  the  coal,  and  that  in  connection 
with  such  hereditament  there  were  no  repairs  or 
other  expenses  which  could  be  made  the  subject 
of  deduction  under  the  statutes. 

It  was  further  contended  b^  the  respondents 
that,  even  if  the  rated  hereditament  comprised 
such  roads  or  approaches  within  the  parisn,  the 
cost  of  maintaining  them  was  an  ordinary  trade 
expense  connected  with  the  working  of  the  cosJ 
mine,  and  not  of  the  nature  of  repairs  to  the 
hereditament  or  other  expense  capable  of  deduc- 
tion under  the  statutes,  and  that  such  cost  would 
be  taken  into  consideration  and  deducted  before 
the  royalty  could  be  fairly  ascertained. 

The  justices  in  quarter  sessions  held  that  the 
above-mentioned  sum  was  a  proper  deduction  in 
law,  and  they  allowed  the  appeal,  and  ordered  the 
rateable  value  appearing  in  the  rate-book  to  be 
reduced  to  356t.  No  question  of  amount  was 
involved  in  this  special  case,  as,  if  the  above  sum 
of  528Z.  is  a  proper  deduction  in  law,  the  amount 
fixed  by  the  justices  was  to  be  deemed  correct ;. 
but,  if  such  expeose  could  not  legally  be  deducted, 
the  gross  estimated  rent  and  the  rateable  value  in 
the  rate  would  be  the  same. 

If  the  court  should  be  of  opinion  that  the  above 
deduction  is  not  a  proper  deduction  in  law  the 
order  of  quarter  sessions  was  to  be  quashed ;  if,  on 
the  other  hand,  the  court  should  be  of  opinion 
that  the  deduction  is  a  proper  deduction  in  law 
the  order  is  to  be  affirmed. 

The  Parochial  Assessments  Act  1836  (6  &  7 
Will.  4,  c.  96)  provides : 

Seot.  1.  No  rate  for  the  relief  of  the  poor  in  England 
and  Wales  shall  be  allowed  by  any  jnatioes,  or  be  of  any 
f  oroe,  which  shall  not  be  made  upon  an  estimate  of  the 
net  annnal  valne  of  the  several  hereditaments  rated 
tfaerennto:  that  is  to  say,  of  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year  to 
year,  free  of  all  naoal  tenant's  rates  and  taxes  and  tithe 
commutation  rentohaige,  if  any,  and  deducting  there- 
from the  probable  average  annnal  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent.  Pro- 
vided always  that  nothing  herein  contained  shall  be 
construed  to  alter  or  affect  the  principles  or  different 
relative  liabilitieB,  if  any,  according  to  which  different 
kinds  of  hereditaments  are  now  by  law  rateable. 

The  Union  Assessment  Committee  Act  1862 
(25  &  26  Vict.  c.  103)  provides : 

Seot.  15.  The  gross  estimated  rental  for  the  purpose 
of  the  schedule  to  this  Act  shall  be  the  rent  at  which 
the  hereditament  might  reasonably  be  expected  to 
let  from  year  to  year^  free  of  all  nsnal  tenant's  rates 
and  taxes  and  tithe  commutation  rentcharge,  if 
any.  Provided  that  nothing  herein  contained  shall 
repeal  or  interfere  with  the  provisions  contained  in 
the  first  section  of  the  said  Act  (6  &  7  Will.  4,  c.  96) 
defining  the  net  annual  value  of  the  hereditaments  to  be 
rated. 
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Hugo  Yotmg,  Q.O.  (Duftumal  with  him)  for 
the  Aotherham  TJnion. — ^The  qnarter  sessions 
were  wron^  in  altering  the  rating  and  in  allowing 
the  deduction  for  repairs.  Onr  first  contention 
hefore  the  justices,  tnat  **  coal  mine  "  comprised 
merely  the  seams  of  coal  and  the  actoal  face  of 
working,  seems  to  he  disposed  of  hy  the  finding 
of  the  justices  that  the  part  of  the  coal  mine  in 
this  parish  consisted  of  the  permanent  roads,  air- 
ways, Ac.,  and  that  contention  we  do  not  now  pnt 
forward.  The  sole  question,  therefore,  is  as  to  the 
repairs,  and  the  point  is  whether,  in  the  rating  of 
a  coal  mine  in  a  case  of  this  kind,  there  most 
necessarily  be  a  deduction  from  the  eross  esti- 
mated rental  so  as  to  arrive  at  the  rateaole  valne. 
In  the  parish  here  interested  there  were  no 
external  works,  no  shafts  or  engines ;  there  was 
mereij  the  coal  which  was  being  gotten  and 
the  nndergronnd  roads  leading  to  that  ooaL 
Ordinarily  there  is  a  dednction  from  the  gross 
estimated  rental — ^in  the  words  of  the  statute— 
of  the  '*  repairs,  insurance,  and  other  expenses  " 
necessary  to  make  the  property  continue  to  com- 
mand the  rent,  and  the  result  is  the  rateable 
value,  and  it  could  not  be  contended  that  if 
there  were  such  repairs  they  ought  not  to  be 
deducted.  If  there  were  no  such  repairs 
they  ought  not  to  be  deducted.  The  only 
question,  therefore,  is  whether  these  expenses  in 
repairing  the  underground  roads,  Ac.,  are 
**  repairs  "  within  the  meaning  of  the  Act,  or  are 
mere  working  expenses.  We  contend  that  they 
are  not  repairs  such  as  are  contemplated  by  the 
statute,  hot  are  simply  working  expenses  of 
ffetting  the  coal,  and  ought  not  to  be  deducted 
from  tiie  gross  value.  Ordinarily  where  there  is 
a  tenant  who  pays  the  rent^  the  landlord  doing 
ihe  repairs,  the  gross  rental  would  be  the  rent 
the  tenant  pays,  and  from  that  there  would  be 
deducted  the  cost  of  the  repairs  by  the  landlord, 
and  the  ddftereace  would  be  the  rateable  value. 
If  the  tenant  does  the  repairs,  then  the  rent  paid 
by  the  tenant  would  be  not  only  the  gross  but 
the  rateable  value  as  well,  because  the  tenant  in 
fixing  his  rent  pays  so  much  less  on  account  of 
having  to  do  the  repairs,  so  that  where  the  tenant 
doesiul  the  repairs — as  in  this  case — the  rent  is 
the  rateable  value,  and  if  the  repairs  were 
deducted  from  the  rent  they  would  be  twice 
deducted.  That  is  the  present  case,  as  the  tenant 
of  the  mine  does  all  the  repairs  and  knows  he 
has  to  do  tiiem  as  the  landlord  cannot  go  under- 
ground to  do  them,  and  therefore  the  rateable 
and  gross  values  are  the  same,  being  in  fact 
the  rent  paid,  and  as  a  matter  of  convenience 
the  rating  authority  take  that  rent  as  the  gross 
value,  and  say  that  from  that  there  is  to  be  no 
deduction  in  fixing  the  rateable  value.  A  coal 
mine  is  not  like  a  house ;  it  has  not  to  be  rebuilt 
or  repaired;  there  cannot  be  repairs,  though 
there  may  be  expenses  in  Keeping  the 
approaches  in  an  accessible  state.  For 
rating  purposes  it  is  similar  to  a  farm,  where, 
taking  tne  surface  of  the  land  itself,  there  can  be 
nothing  in  the  nature  of  repairs.  The  hedges 
have  to  be  cut,  the  ditches  kept  open  and  cleaned, 
and  so  on,  but  these  things  are  not  repairs  ;  they 
are  part  of  the  working  expenses  of  the  farm.  So 
in  tne  case  of  a  mine  the  surface  of  the  roads 
upheaves,  the  roofs  fall  in,  and  the  roads  get  out 
of  order  and  have  to  be  swept,  and  the  expense 
of   putting  them  right  is  part  of   the  working 


expenses  of  the  mine.  [Bioham,  J. — ^The  case 
finds  that  the  tenant  made  an  annual  expendxtore 
in  keeping  "  in  repair  "  these  main  roads  as  part 


of  the  mine.  Having  regard  to  the  questions  left 
to  us,  we  must  find  whraier  these  expenses  are 
"  repairs  "  or  not.  A  road  is  made  by  taking  that 
coal  out.  The  working  expenses  of  getting  that 
coal  out  are  then  at  an  end.  There  are  no  more 
workinff  expexises  there,  but  for  the  purpose  of 
the  coal  mine  it  may  be  necessary  that  the  road 
so  made  should  be  xept  in  repair  for  the  purpose 
of  haulaoe  or  for  other  purposes.  Then  how  can 
it  be  said  that  the  keeping  in  repair  <d  that  road 
is  part  of  the  working  expenses  r  The  tenant  is 
working  nothing  there  ;  he  is  working  coal  some- 
where Sse,  and  is  hauling  that  coal  along  that 
road,  but  in  order  to  do  it  properly  he  has  to  keep 
that  road  in  repair.  The  statute  says  that  no  rate 
shall  be  allowed  unless  made  on  the  net  annual 
value,  and  that  you  are  to  arrive  at  that  by 
deducting  certain  things  from  the  gross  estimated 
rental,  but  the  rating  authority  want  to  make  it 
upon  what  they  themselves  cul  the  gross  esti- 
mated rental.]  These  expenses  are  juurt  of  the 
working  enenses  in  this  sense,  that  to  get  the 
coal  at  the  tax  end  you  have  to  incur  this  expense 
somewhere  else  in  keeping  the  roads  in  repair. 
By  the  Batinj^  Act  18^4  (37  &  38  Yiot.  a  54), 
s.  7,  in  the  rating  of  tin,  lead,  and  copper  mines, 
the  gross  and  rateable  values  are  to  oe  the  same. 
It  is  the  simplest  way  of  calculating  the  rate,  as 
it  is  done  in  practice,  to  take  what  the  tenant 
doing  the  repairs  pays,  and  put  that  down  as  both 
rateable  ana  gross  value.  If  as  a  fact  these 
things  were  repairs  contemplated  by  the  statute 
we  aeree  that  they  ought  to  be  deducted,  but  we 
say  they  were  not  repairs,  and  that  the  deduction 
was  improperly  made. 

THndal  Atkinson,  Q.O.,  Boyle,  Q.O.,  and  Joseph 
Sliaw  for  the  appellants,  Brown  and  Co.,  were 
not  called  upon  to  argue  in  support  of  the  order 
of  quarter  sessions. 

BiDLBT,  J. — ^I  do  not  think  that  this  case 
raises  any  general  question,  and  it  is  possible,  as 
counsel  for  the  ratii^  authorily  stated  to  us,  that 
there  has  been  some  error  in  putting  down  tiie 
grross  estimated  rontal  at  the  fig^uro  of  ^4L,  instead 
of  at  a  higher  fig^uro.  That,  however,  hebitt  the 
gross  estimated  rental  and  beinff  admitted  to  be 
so,  the  question  now  arises  whether  the  expenses 
to  which  the  tenants  of  the  mine  are  put  in  order  to 
maintain  the  roads  and  keep  the  hereditament  in 
perfect  condition  so  that  it  shall  command  the 
rent^  are  repairs  or  working  expenses.  Now, 
there  is  a  dinerence  between  repairs  and  expenses. 
Repairs  aro  expenses,  but  expenses  aro  not  repairs. 
The  sums  expended  here  were  expended  in  main- 
taining and  keeping  in  repair  the  roads  and  so  on^ 
and  were  repairs.  It  is  said  that  these  expenses 
would  have  included  the  cost  of  sweeping  these 
roads,  which  it  was  argued  would  be  working 
expenses  and  not  repairs.  I  think  the  sweeping 
of  such  roads  cannot  fairly  be  called  repairs; 
but  the  paragraph  in  the  case  to  which  my  brother 
Bigham  alluded  seems  to  me  to  show  that "  annual 
expenditure  "  is  used  so  as  to  mean  "  expended  in 
keeping  in  repair  the  said  roads  and  airways," 
and  so  forth.  Surely  we  must  take  that  phrase  as 
meaning  what  it  siys  as  to  keeping  in  repair.  I 
do  not  tnink  it  can  be  said  that  expenditure  to 
this  amount  has  been  incurred  in  sweeping  the 
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roads  or  in  doing  things  whicb  ma^  not  be  fairly 
desoribed  as  doing  repairs.  It  is  in  keeping  the 
coalmine  in  such  a  condition  as  to  enable  the 
coals  to  be  got  that  this  money  is  spent.  The 
roof  falls  in,  or  the  floor  upheaves,  and  so  the 
roadway  is  not  fit  for  the  hauling  of  the  coal ; 
and  expenditure  has  to  be  incurred  in  order  to 
put  it  right  again,  and  to  put  it  right  in  order  to 
enable  ttke  tenant  to  win  his  coal  and — ^in  the 
language  of  the  statute — ^to  keep  the  hereditament 
in  such  a  state  that  it  shall  earn  its  rent.  For 
these  reasons  it  appears  to  me  that  this  expendi- 
ture is  fairly  to  be  classified  as  repairs,  and  there- 
fore ought  to  be  deducted  from  ttte  gross  annual 
Talne,  as  it  has  be«i  directed  to  be  done  by  the 
Parochial  Assessments  Act  of  1836.  I  think  that 
the  reference  to  sect.  7  of  the  Rating  Act  1874 
does  not  aid  us  materially  in  the  consideration  of 
this  question.  It  applies  to  tin,  lead,  and  copper 
mines,  and  not  to  coal  mines. 

BiQHAM,  J. — I  am  of  the  same  opinion. 

Order  of  quarter  8e$8ums  affirmed. 

Solicitors  for  the  appellants.  Brown  and  Co. 
Limited,  Tarher  Rhodes  and  Co,,  Botherham. 

Solicitors  for  the  respondents,  the  Botherham 
Union,  /.  C.  Jackson,  for  Hiekmott  and  Co,, 
Botherham. 


Wednesday,  June  13, 1900. 

(Before  G&ANTHAH  and  Chabbbll,  JJ.) 

'Tbustbbs  of  Sib  John  Soakb's  Musbuii  (apps.) 
9.  Joint  Ybstby  of  thb  Pabishbs  of  St. 

GlLBS-IN-THB-FlBLDS     AND       St.      GbOBOB'S, 

Bloomsbuby.  (a) 

Poor  rate  —  Museum  —  Established  hy  Act  of 
Parliament — Public  admission — Postwility  of 
beneficial  occupation — Bateability. 

S.  Museum  was  established  b%/  an  Act  ofParUa' 
ment  under  which  the  building  and  its  contents 
were  vested  in  trustees  named  in  the  Act  and 
their  successors.  To  these  trustees  was  given 
the  control  of  the  building  and  museum  subject 
to  regulations  contained  in  or  made  under  the 
authority  of  the  Act.  One  of  these  regulations 
was  ihat  the  museum  shomd  be  open  on  two 
days  in  each  week  during  the  months  of  April, 
May,  and  June  each  year  to  amatewrs  and 
students  of  architecture,  and  to  persons  who 
requested  and  obtained  admission  at  any  other 
times.  Two  rooms  were  to  be  set  aside  for  the 
residence  of  a  cwraior. 

The  curator,  besides  taking  care  of  the  museum, 
collected  the  rents  of  a  house  which  was  settled 
as  an  endowment  of  the  museum ;  and  whUe  the 
museum  was  closed  to  visitors  the  trustees  of 
it  met  therein  for  the  purpose  of  distributing 
the  funds  arising  under  a  trust  created  for  the 
benefit  of  poor  architects  by  the  founder  of  the 
m/useum, 

Seld,  that  the  rights  conferred  on  the  public  by 
the  Act  were  not  such  as  to  exclude  auben^cidl 
occupation  on  the  part  of  the  trustees,  and  that 
consequently  the  buHdvng  was  rateable. 

Lambeth  Orerseers  v.  liondon  County  Council 
(76  L.  T.  Rep.  795;  (1897)  A.  0.  625)  dis> 
tinguished. 

(a)  Beporlad  bj  J.  Avdbiw  Btbaham,  Saq. 

Mag.  Cab.— Vol.  XIX. 


Sfbcial  casb. 

The  appellants  were  trustees  appointed  pur- 
suant to  the  statute  3  WilL  4,  entitled  "  An  Act 
for  settling  and  preserving  Sir  John  Soane's 
Museum,  in  the  county  of  Middlesex,  for  the 
bendit  of  the  public  and  establishing  a  sufficient 
endowment  for  the  due  maintenance  of  the 
same.'* 

By  sect.  1  of  the  Act,  after  recitins  tJiat  Sir 
John  Soane  had  collected  and  estaolished  a 
museum  comprising  a  number  of  valuable  effects 
therein  more  particularly  referred  to,  all  of  which 
were  deposited  and  arranged  in  a  house  and 
offices  in  the  occupation  of  Sir  J  ohn  Soane  built  and 
expressly  adapted  for  the  purposes  of  the  museum, 
bemg  the  rated  premises  (13,  Lincoln's-inn-fields) 
of  which  Sir  John  Soane  claimed  to  have  the 
power  of  absolutely  disposing,  and  that  Sir  John 
Soane  was  desirous  that  such  museum  and  col- 
lection should  be  kept  together  and  preserved 
and  maintained  for  the  public  use  and  advantage, 
it  was  enacted  to  the  end  that  the  museum  or  col- 
lection miffht  be  preserved  and  maintained  for 
the  public  benefit  according  to  the  intention  of  Sir 
John  Soane  that  from  and  immediately  after  the 
decease  of  Sir  John  Soane  the  rated  premises  and 
also  a  messuage  or  tenement  adjoinmg  the  rated 
premises  and  being  No.  12  on  the  north  side  of 
Lincoln's-inn- fields  should  in  case  he  should  have 
power  to  dispose  of  the  same  in  fee  simple  and 
for  the  like  estate  and  interest  and  with  the  like 
right  and  titie  as  Sir  John  Soane  should  at  the 
time  of  his  decease  hold,  possess,  and  enjoy  the 
same  become  and  be  settled,  limited,  and  vested 
and  the  same  were  thereby  declared  to  be  so 
settled,  limited,  and  vested  in  the  trustees  there- 
inafter by  the  Act  named  and  their  successors 
for  the  purposes  thereinafter  by  the  Act  declared ; 
and  by  the  same  section  it  was  further  declared 
that  the  museum  or  coUecdon  contained  in  the 
rated  premises  and  other  the  contents  of  the 
rated  premises  with  certain  exceptions  should  be 
and  thereby  were  vested  in  the  trustees  upon 
trust  and  confidence  that  the  trustees  and  their 
successors  should  and  would  from  time  to  time 
and  at  all  times  thereafter  as  occasion  should 
require  inspect  and  exeroise  a  due  control 
over  the  museum  or  collection  and  the  rated 
premises  and  provide  for  the  due  preservation 
of  the  same  in  the  rated  premises,  so  that  free 
access  should  be  given  at  least  on  two  days  in 
every  week  throughout  the  months  of  April,  May, 
and  June  and  at  such  other  times  in  the  same  or 
in  any  other  months  as  the  trustees  should 
direct  to  amateura  and  students  in  painting, 
sculpture,  and  arehitecture  and  to  such  other 
persons  as  should  apply  for  and  obtain  admission 
thereto  at  such  houre  and  in  such  manner  and 
under  such  resulations  for  consulting,  inspect- 
ing, and  benefiting  by  the  coUection  as  Sir  John 
ScMme  should  have  established  previous  to  his 
decease  or  as  the  trustees  should  establish 
relating  thereto,  and  that  the  trustees  and  their 
successora  should  not  (except  in  cases  of  absolute 
necessity)  suffer  the  arranffement  in  which  the 
museum  or  collection  should  respectively  be  left 
by  Sir  John  Soane  at  the  time  of  his  decease  to 
be  altered. 

By  sect.  2  of  the  same  Act  provision  was  made 
out  of  the  interest  of  a  fund  to  be  created  by  Sir 
John  Soane  and  the  rent  of  the  adjoining  house 
(No.  12,  Lincoln's- inn-fields)  for  the  payment  in 
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the  first  plaoe  of  a  yearly  sum  not  exceeding 
500/.  in  the  payment  of  all  such  rates,  taxes,  and 
other  Parliamentary  orparochial  charges  as  should 
he  assessed  or  chai^y;ed  upon  the  rated  premises, 
and  also  in  payment  of  such  rates,  t^es,  and 
other  charges  which  from  time  to  time  should  be 
assessed  or  charged  upon  the  house  No.  12, 
Lincoln's-inn-fields,  which  should  not  be  paid  or 
payable  by  the  tenant  or  lessee  thereof  tor  the 
time  being,  and  in  paying  certain  other  expenses 
therein  mentioned  incidental  to  the  maintenance 
of  the  museum,  including  the  salary  of  a 
curator. 

By  sect.  3  of  the  same  Act  it  was  provided  that 
the  curator  should  reside  in  the  rated  premises, 
for  which  purpose  the  trustees  should  assign  and 
appropriate  to  him  one  sitting-room  and  one  bed- 
room in  order  that  he  might  the  more  con- 
veniently and  effectually  penorm  the  duties  of 
his  office. 

Sir  John  Soane  died  seised  of  the  rated  premises 
in  fee  simple  in  possession,  and  immediately  upon 
his  decease  the  rated  premises  and  their  contents 
became  and  have  ever  since  remained  vested  in 
the  trustees  pursuant  to  the  pix>visions  of  the 
Act,  and  are  managed  and  controlled  by  the 
appellants  in  accoraance  with  the  provisions 
thereof. 

By  an  indenture,  dated  the  24th  June  1835, 
between  Sir  John  Soane  and  certain  trustees  of 
the  other  part  a  trust  was  created  for  the  benefit 
of  distressed  architects  and  their  families  of 
certain  funds  provided  by  Sir  John  Soane. 

The  trustees  for  the  time  beinff  administering 
the  trusts  of  this  indenture  had  always  been  the 
same  persons  as  the  trustees  appointed  bv  name 
in  the  Act  of  Parliament  or  chosen  by  the  last- 
mentioned  trustees  or  their  successors,  and  they 
had  annually  held  a  meeting  on  the  rated  pre- 
mises in  accordance  with  the  indenture  and  for 
the  purpose  of  signing  the  cheques  paid  in  the 
distribution  of  the  dividends  and  proceeds  of  the 
trust  funds,  and  applications  by  (or  on  behalf  of) 
persons  desirous  of  sharing  in  the  distribution 
had  from  time  to  time  been  made  to  the  curator 
acting  under  the  Act  I'esiding  in  the  rated  pre- 
mises. The  names  of  the  persons  so  applying  nad 
been  from  time  to  time  submitted  to  the  trustees, 
who  selected  the  persons  who  were  to  share  in 
the  distribution. 

Bowlatt  for  the  appellants. — ^The  effect  of  this 
Act  of  Parliament  is  simply  this :  It  makes  this 
house  a  museum,  and  it  calls  into  existence  a  body 
of  gentlemen  for  the  regulation  and  care  of  the 
museum.  That  being  so,  I  submit  that  the  house 
cannot  be  by  law  the  subiect  of  beneficial  owner- 
ship to  the  trustees  or  anybody  else.  The  principle 
that  I  rely  upon  is  that  contained  in  the  £rochwell 
Park  case : 

Lambeth  Overseers  v.  London  County  Council,  76 
L.  T.  Eep.  795  ;  (1897)  A.  C.  625. 

The  distinction  established  by  that  case  is  clear. 
If  you  get  a  body  like  a  county  council,  or  a 
drainage  authority,  or  a  poor  law  authority,  who 
have  the  duty  imposed  upon  them  to  acquire  a 
hereditament  whicn  they  must  use  for  purposes 
out  of  which  they  can  make  no  profit,  still  their 
occupation  is  beneficial,  because  in  occupying  those 
premises,  though  they  cannot  make  a  profit  out 
of  them,  they  are  supplying  their  own  wants ;  but 
when  you  get  an  Act  of  Pailiament  which  operates, 


not  upon  the  person  at  ail,  but  upon  the  thinff , 
and  dedicates  the  thing  to  a  particular  use  whim 
is  inconsistent  with  the  use  oy  a  private  person 
for  his  own  benefit,  that  is  a  hereutoment  which 
is  incapable  of  bemefioial  occupation  by  law.  This 
is  a  stronffer  case  than  the  nroehtoeU  Park  case, 
since  in  tne  latter  the  London  County  Council 
paid  a  large  sum  for  tiie  hereditament.  But  the 
important  point  is  that  in  both  cases  the  occu- 
piers were  merely  custodians  for  the  benefit  of 
the  public : 

Hare  v.  Otferaeers  of  Putney,  45  L.  T.  Bep.  337  ; 
7  Q.  B.  Div.  223. 

Eyde  for  the  respondents. — ^The  real  point  of 
the  decision  in  the  Brockwell  Park  case  is  that 
the  London  County  Council  were  not  the  occupiers 
of  the  pork  within  the  rating  Acts.  [Channbll,  J. 
— ^Is  not  the  real  explanation  of  the  ^rockweU  Park 
case  this :  Assuming  that  the  county  council  were 
occupiers,  they  were  not  beneficial  occupiers  because 
they  occupied  subject  to  riehts  of  the  public  over 
the  locus  in  quo,  which  rignte  entirely  exhausted 
the  ben^cial  vsdue  of  the  thing?  There  were 
riffhts  in  the  public  which  exhausted  every  pos- 
sible value  of  the  property.  The  county  council 
occupied,  if  occupiers  at  all,  subject  to  the  over- 
riding riffhts  of  the  public,  which  took  away  evezy 
possible  benefit  to  them.  The  public  have  rights 
all  over  the  park,  and  are  entitled  to  wander  over 
it  in  any  way,  and  that  exhausts  the  entire  value 
of  their  occupation.  The  hypothetical  tenant 
would  have  to  take  it  subject  to  those  rights, 
and  therefore  it  would  be  worth  no  rent  to  him.l 
Assuming  this  to  be  the  true  explanation,  as  I 
think  it  is,  the  public  here  have  no  analogous 
rights  to  those  enjoyed  by  the  public  over  Brock- 
well  Park.  They  have  no  absolute  right  to 
admission,  and  tne  trustees  are  bound  U>  keep 
the  museum  open  only  twenty-six  days  in  the 
year,  and  there  is  nothing  in  the  Act  to  prohibit 
them  from  using  the  museum  when  it  is  closed 
for  other  than  public  purposes.  As  a  matter  of 
fact  they  do  so  use  it.  The  curator,  who  lives  in 
it,  collects  the  rents  of  No.  12,  Lincoln*s-inn- 
fields,  and  the  trustees  of  the  charity  for  distressed 
architects  hold  their  meetings  in  it.  These  are 
perhaps  slieht  uses,  but  they  are  beneficial,  and 
they  show  t£at  the  rights  of  the  public  under  the 
Act— if  the  public  have  any  rights — are  not  such 
as  to  prevent  a  beneficial  occupation  by  the 
trustees: 

London  County  Council  v.  Churchvoardens  of  Srith, 
69  L.  T.  Bep.  725 ;  (1893)  A.  C.  562  ; 

QHeg  ▼.  University  of  Edinbiurgh,  L.  Bep.  1  H.  of  L. 
So.  348; 

Mayor  of  London  v.  Stratton,  L.  Bep.  7  H.  of  L.  477  ; 

Ovoens    College    v.    Overseers    of   Chorlton-upon- 
Medlock,  55  L.  T.  Bep.  737 ;  18  Q.  B.  Div.  403. 

Bowlatt  in  reply. 

Grantham,  J. — I  do  not  know  by  whose  in- 
genuity this  appeal  has  been  suggested  in  the 
yeai*  1900.  I  am  not  very  much  surprised  to  hear 
it  has  taken  sixty-seven  years  before  this  miestion 
has  been  raised.  It  might  have  been  raised  in  the 
year  1833  and  from  that  year  downwards  if  there 
had  been  anything  in  the  point,  but  it  has  not 
been  till  now.  I  think  this  museum  is  liable  to 
be  rated.  If  it  was  not  to  be  rated,  if  there  was 
any  exemption,  it  ought  to  be  under  the  exemp- 
I  tion  established  by  6  &  7  Vict.  c.  36.  It  does  not, 
1  and  of  course  could  not,  since  it  is  not  the  pro- 
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XK-rty  of  a  sooietr.  If  it  is  not  the  property  of  a 
society,  imder  What  other  heading  can  it  be 
exempt  P  As  far  as  I  can  see,  the  object  of  the 
institation  or  tmst  was  to  perpetuate  the  name 
and  memory  of  Sir  John  Soane.  He  wished  that 
these  cariosities,  architectural  designs,  and 
drawings  which  he  had  should  remain  as  they 
were  during  his  lifetime.  They  were  in  his  house  ; 
he  liked  to  see  them  ranged  in  a  certain  order  on 
his  walls,  and  he  wished  them  kept  there  and  that 
the  public  should  be  able  to  come  in  and 
see  theml  I  suppose  during  his  life  he  allowed 
certain  of  the  public  to  come  in  and  see  them  at 
certain  times.  Who  are  the  people  who  are  at 
liberty  to  come  in  P  They  are  not  the  public  at 
large.  The  museum  is  to  be  "  opened  for  two 
days  in  every  week  throughout  tne  months  of 
April,  May,  and  June  and  at  such  other  times  in 
the  same  or  other  months  as  the  said  trustees 
shall  direct  to  amateurs  and  students  in  painting, 
sculpture,  and  architecture."  It  is  limited  to 
those  people.  They  have  a  right  to  go  during 
those  tnree  months  or  at  any  other  time  as  may 
be  fixed,  "  and  such  other  persons  as  shall  apply 
for  and  obtain  admission  thereto  at  such  hours 
and  in  such  manner  and  under  such  regulations 
for  consulting  and  inspecting  and  benefiting  by 
the  said  colfections  as  the  said  Sir  Jqhn  ^ane 
shall  have  established  previous  to  his  decease  or 
as  the  said  trustees  shall  establish  relating 
thereto.'*  Really  it  is  a  very  wide  power  which 
is  given  to  them.  I  do  not  say  they  could  charge 
anything  for  admission,  but  they  could  put  such 
restrictions  on  the  inspection  of  the  museum  as 
would  practically  make  it  useless  to  the  people 
who  should  come  in.  **  And  that  the  said  tnistees 
and  their  successors  shall  not  (excepting  in  cases 
of  absolute  necessity)  suffer  the  arrangement  in 
which  the  said  museum  or  coUection  or  library 
shall  respectively  be  left  by  the  said  Sir  John 
Soane  at  the  time  of  his  decease  to  be  altered.*' 
They  were  bound  to  keep  it  up  in  that  way.  Can 
it  M  said  that  that  exhausted  the  user  of  that 
house  or  of  those  two  houses?  Oerteinly  not. 
It  is  provided  by  the  3rd  section  of  the  Act  that 
two  rooms  are  to  be  allowed  for  the  use  of  the 
ourator ;  he  is  to  be  allowed  to  live  there.  In  the 
case  of  Beg,  v.  Cockhum  (sup.),  which  was  the  case 
of  the  United  Sendee  Museum,  there  were  also 
certein  rooms  which  were  to  be  used  by  the 
curator.  The  appellante  there  never  attempted  in 
endeavouring  to  get  that  museum  exempted  from 
taxation  to  exclude  the  part  which  was  occupied 
b;^  the  curator ;  and  it  was  admitted,  and  went 
without  saying,  that  they  were  liable  to  be  rated 
for  that.  But  what  they  did  ask  the  court  to 
determine  there  was  that  as  the  whole  of  the 
museum  was  used  for  what  they  called  the  pur- 
poses of  science  and  art  it  could  not  be  made 
liable  to  be  rated.  Lord  Campbell  asked  there 
a  question  which  might  be  askea  now.  He  says  : 
"  Is  the  United  Service  Institution  a  society  for 
the  support  of  which  the  Legislature  intended  to 
throw  a  burden  by  additional  taxation  upon  the 
countf ,  borough,  or  parish  in  which  it  is  esteb- 
lished  P  "  I  think  we  may  well  ask :  *'  Is  it  likely 
that  it  was  intended  by  the  Legislature  by  such  an 
Act  of  Parliament  as  this  to  throw  an  additional 
burden  by  way  of  additional  taxation  upon  the 
county,  borough,  or  parish  in  which  Sir  John 
Soane's  museum  is  esteblished  P  "  Why  should 
the  parish  have  to  pay  extra  rates  because  Sir  1 


John  Soane  wished  to  keep  up  his  collection  in  a 
certain  way,  and  that  certain  people  should  come 
and  see  it  P  Evidently  neither  he  nor  the  Legis- 
lature wished  to  create  that  additional  burden 
upon  the  county,  borough,  or  parish  in  which 
the  museum  was  esteblished,  because  they  make 
provision  in  that  Act  of  Parliament  that  the 
burdens  are  to  be  paid  out  of  the  funds  of  Sir 
John  Soane.  Under  those  circumstances  it  seems 
to  me  to  be  clear  that  it  never  entered  the  head  of 
anybody  that  this  museum  should  be  exempt  from 
rateabiuty.  I  do  not  think  the  case  of  Brockwell 
Park  has  anything  to  do  with  it  at  all,  nor  has  any 
valid  ground  been  put  forward  to  authorise  the 
trustees  to  daim  this  exemption  from  rateability. 

Ohannell,  J. — I  am  of  the  same  opinion.  I 
think  that  there  is  nothing  in  the  Act  of  Parlia- 
ment relating  to  Sir  John  Soane's  museum, 
whether  it  is  a  public  or  a  private  Act  of  Parlia- 
ment— ^I  think  it  is  a  private  Act — which  renders 
the  property  incapable  of  beneficial  occupation, 
and  I  understand  that  that  was  the  prmcipal 
ground  on  which  the  Brockwell  Park  case  pro- 
ceeded. There  the  public  have  the  right  to  wander 
over  the  park  and  to  exhaust  anv  possibility  of 
value  to  the  occupying  tenant,  donsequently  he 
would  not  give  any  rent  for  it.  There  is  nothing 
of  that  in  this  case  that  I  can  see.  There  are 
certain  righte  ^ven  to  the  public  possibly  ;  that 
is  to  say,  there  is  a  certein  trust  created  or  made 
effectual  and  valid  by  the  Act  of  Parliament,  and 
that  trust  is  in  favour  of  the  public  to  a  certain 
extent,  but  not  to  such  an  extent  as  to  exhaust  the 
full  value  of  the  property.  That  seems  to  me  to 
be  quite  sufficient  to  dispose  of  this  case.  I  think 
there  are  a  number  of  other  ^rounds  which  my 
brother  has  mentioned  which  also  show  that  the 
Brockwell  Pa/rk  case  has  no  application. 

Appeal  diemiased. 

Solicitors  for  the  appellante,  Freehfielda  and 
WiUiania, 
Solicitor  for  the  respondent,  H,  C.  Jones. 


Tuesday,  July  31, 1900. 
(Before  Kennedy  and  Darling,  JJ.) 

St.  Saviour's  Union  (apps.)  v,  Bubbridgb 

(resp.).  (a) 

Vagrami — Person  suffering  from  delirium  tremens 
— "  Wilfully  refusing  or  neglecting  "  to  maintain 
himself ^Vagran&y  Act  1824  (5  Geo.  4,  c.  83), 
«.3. 

A  person,  aenerally  well  able  to  mai  ntain  himself 
rendered  incapable  of  so  maintaining  himself 
owing  to  an  atta^ik  of  delirium  tremens,  was 
removed  from  his  residence  to  the  workhouse 
infirmary  of  the  8t  8.  Union,  During  the 
period  for  which  he  was  detained  he  was  charge- 
able  to  the  union, 

Heldy  that  he  could  not  be  convicted  under  sect,  3  of 
the  Vagrancy  Act  1824  as  an  idle  and  disorderly 
person  for  **  wilftdlg  refusing  or  neglecting  "  to 
maintain  himself. 

Case  steted  by  a  metropolitan  police  magistrate 
as  a  return  to  a  writ  of  mandamus. 

On  the  25th  Nov.  1899  it  came  to  the  know, 
ledge  of  the  relieving  officer  of  the  St.  Saviour's 
Union  that  one  F.  D,  Burbridge  was  suffering 

(•)  BAported  by  W.  db  B.  Hb&bbrt,  Esq.,  BMTlBt«iHit-Lftw. 
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from  delirium  tremens,  and  that  he  was  then  at 
his  own  residence  in  a  state  dangerous  to  himself 
and  to  those  about  him.  This  knowledge  was 
oonyeyed  to  the  relieving  ofBoer  bj  the  certificate 
of  Burbridge's  medical  attendant. 

Upon  the  receipt  of  the  certificate  and  on  the 
same  day  the  reliering  of&cer  attended  at  Bur- 
bridge's  residence  and  remored  him  to  the  work- 
house infirmary  of  the  St.  Saviour's  Union, 
giving  an  order  for  his  admission  thereto,  in 
which  he  was  described  as  an  alleged  lunatic. 

After  his  admission  to  the  infirmary  Burbridge 
was  seen  br  the  medical  officer  of  the  workhouse, 
and  was  found  to  be  suffering  from  delirium 
tremens,  and  thereupon  an  order  was  obtained 
from  a  justice  of  the  peace  for  the  county  of 
London,  acting  under  the  Lunacy  statutes, 
detaining  Burbndge  as  a  prisoner  in  the  work- 
house. 

He  was  so  detained  in  the  workhouse  until  the 
29th  Nov.,  upon  which  day,  the  attack  of  delirium 
tremens  having  passed  off,  he  was  discharged  upon 
his  own  application,  and  upon  an  order  for  his 
discharge  oeinff  granted  by  the  justice  he  became 
chargeable  to  tne  union  for  the  period  of  five  days. 

A  summons  was  taken  out  by  the  g^r^bojis, 
which  was  heard  on  the  2lBt  Jan.  last  under  the 
Vagrancy  Act  (5  Geo.  4,  c.  83),  s.  3,  served  upon 
and  addressed  to  Burbridee,  char^pig  him  that, 
beinff  able  wholly  by  work  to  mamtain  himself, 
he  wuf uUy  neglected  and  refused  so  to  do,  by  which 
neglect  he  became  chargeable  to  the  union. 

At  the  hearing  the  above  and  following  facts 
were  proved  or  admitted:  At  the  time  of  his 
admission  to  the  infirmary  and  for  the  first  three 
days  of  his  detention  therein  Burbridge  was  quite 
unable  to  maintain  himself,  and  at  no  time  during 
his  detention  would  he  have  been  allowed  to  leave 
the  workhouse,  except  upon  an  order  for  his  dis- 
charge being  given  by  the  justice.  He  was  a  person 
generally  wdi  able  to  maintain  himself,  and  was, 
as  a  fact,  well-to-do,  and  in  such  a  position  that 
the  gfuardians  might  reasonably  apply  to  him  for 
the  cost  of  his  maintenance  or  sue  him  in  respect 
thereof.  No  application  had  been  made  by  the 
guardians  to  him  to  pay  the  cost  of  his  mainten- 
ance, and  he  had  not  refused  to  do  so,  and  he 
protested  before  the  magistrate  that  he  would 
willingly  have  paid  upon  application. 

Upon  these  facts  the  learned  magistrate 
refused  to  convict  Burbridge  as  an  idle  and  dis- 
orderly person  under  the  Act,  and  dismissed  the 
summons. 

J,  D.  A.  Johnston  for  the  union. — The  magis- 
trate was  bound  to  hold  that  the  respondent  was 
within  sect.  3  of  the  Vagrancy  Act  1824.  The 
two  facts  to  be  made  out  in  order  to  constitute 
the  offence  are,  first,  that  the  respondent  was 
chargeable  to  the  parish ;  and,  secondly,  that  he 
became  so  chargeable  by  reason  of  his  wilfully 
refusing  or  negkcting  to  maintain  himself.  In 
determming  tl^t  (question  the  magistrate  must 
not  look  at  the  period  while  the  respondent  was 
chargeable,  but  at  the  time  when  oy  drinking 
he  caused  himself  to  become  incapacitated.  The 
case  also  finds  as  a  fact  that  the  respondent  was 
generally  well  able  to  maintain  himself.  In 
the  section  the  "refusal"  means  the  refusal  to 
maintain,  not  the  refusal  to  pay  for  his  mainten- 
ance. The  offence,  I  submit,  is  complete  on  the 
facts  stated  in  the  case. 


H.  Sutton  appeared  for  the  Home  Office  as 
amicus  cwrist, 

Kbhhbdt,  J.— I  think  that  the  magistrate  was 
right.  In  a  case  of  this  kind  one  must  look  at 
the  facts.  Burbridge,  at  the  time  when  he  was 
taken  to  the  infirmary,  was  'very  iU,  and  was 
suffering  from  delirium  tremens.  He  is  described 
in  the  case  as  suffering  from  that  disease  while 
at  his  own  residence  to  such  an  extent  that  be 
was  a  subject  c^  danger  to  himself  and  to  those 
about  him.  These  acts  must  be  borne  in  mind 
when  considering  the  section  under  which  the 
magistrate  was  adced  to  oonviot  him.  That 
section  provides  that  ''Every  person  being  able 
wholly  or  in  part  to  maintain  himaftlf  or  herself,  or 
his  or  her  fsjuily,  by  work  or  by  other  means,  and 
wUfully  refusing  or  neglecting  so  to  do,  by  which 
refusal  or  neglc^  he  or  she,  or  any  of  his  or  her 
family  whom  he  or  she  may  be  legally  bound  to 
maintAJn,  shall  have  become  chargeable  to  any 
parish,  township,  or  place  .  .  .  shall  be  deemed 
to  be  an  idle  and  disorderly  person  within  the  true 
intent  and  meaning  of  this  Act  .  .  ."  Burbridge 
was,  in  fact,  not  merely  drunk,  but  he  had  become 
by  his  own  voluntary  act  for  a  time  diseased  and 
incapable  of  maintiaining  himself.  One  cannot 
think  that  the  Act  intended  to  punish  people  who 
by  a  vohintary  act  had  brought  on  a  disease. 
llie  question  K>r  the  magistrate  was-— Could  this 
man  be  convicted  of  tiie  offence  of  wilfallr 
refusing  or  neglecting  to  maintain  himself  ?  K 
the  magistrate  had  convicted  a  man  of  that 
offence  because  he  was  suffnnng  from  a  disease,, 
however  that  disease  might  have  been  caused,  I 
think  he  would  have  been  wrong. 

Dabling,  J. — The  respondent  Burbridse  was  a 
man  who  by  drinking  had  brought  on  delirium 
tremens  and  who  at  his  own  residence  was 
dangerous  to  himself  and  to  those  about  him,  and 
for  that  reason  was  taken  to  an  infirmary.  The 
magistrate  had  to  ascertain  whether,  under  those 
circumstances,  he  became  an  idle  and  disorderlj 
person.  The  section  under  which  he  was  sum- 
moned be^cins  by  saying:  "Every  person  being^ 
able  wholly  or  in  part  to  maintain  himself.''  At 
the  moment  when  the  respondent  was  suffeiing^ 
from  delirium  tremens  he  was  not  able  to  main- 
tain himself.  Therefore  he  was  not  within  the 
stetute  unless  it  could  be  said  that  he  was  within 
it  if  he  brought  on  the  deliriwin  tremens  by  his  own 
voluntary  act.  The  statute  could  not  have  in- 
tended that.  If  it  had  it  would  have  said  so. 
It  was  no  more  unusual  for  people  to  get  drunk 
at  the  time  when  that  Act  was  passed  than  now. 
Delirium  tremens  was  not  a  modem  complcdnt. 
The  stetute  could  well  have  said  that  a  person 
who  made  himself  so  drunk  as  to  contract  deliriun^ 
tremens  was  an  idle  and  disorderly  person.  If  the 
argument  of  the  appdlante  is  nffht,  that  a  man 
who  wilfully  did  something  which  rendered  him 
incapable  of  maintaining  himself  came  within 
sect.  3  of  the  Vagrancy  Act,  then  a  man  who 
continued  smoking  although  he  knew  it  would 
incapaoitete  him  ultimately  would  be  guilty  of  an 
offence.  I  think  the  magistrate  was  quite  right, 
as  there  are  no  words  in  the  Act  appropriate  to 
such  a  cam  as  this.  ^^^^  dUmiued. 

Solicitors :  Howard  C.  Jones ;  The  Solicitor  tO' 
the  Treasury. 
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Attg.  8  and  11, 1900. 

(Before  Bioham  J.) 

Epsom  Urban  District  Council  v.  London 

County  Council,  (a) 

Hiahtoayi — Extraordinary  traffic  and  eaopeiMeB — 
Penon  em/ploying  contractor  for  erection  of 
huUAinge — Xjarriage  of  materiaU  over  roads  6y 
contractor — Liability  of  person  employing  con- 
tractor  for  expenses — Period  of  limitations-' 
Form  of  certificate — Highways  and  Locomo- 
Uves  (Amendment)  Act  1878  (41  &  42  Vict.  c.  77), 
a.  23^Locomotives  Act  1898  (61  Jt  62  Vict.  c.  29), 
a.  12. 

Where  a  person  contracts  for  the  erection  of 
buildings  on  his  land,  and  the  contractor,  in 
carrying  out  such  contract,  conveys  large 
quantities  of  materials  along  the  highways  and 
viereby  causes  extraordinary  eaq^enses  to  be 
incurred  in  repairing  the  highways,  the  person 
who  so  contracts  for  the  erection  of  the  buildings 
is  a  nerson  *'  by  or  in  consequence  of  whose 
order  the  extraordinary  traffic  was  conducted, 
within  the  meaning  of  sect  23  of  the  Highways 
Act  1878,  as  amended  by  sect,  12  of  the  Loco- 
motives Act  1898,  and  is  therefore  liable  to  the 
local  authority  for  such  extraordinary  expenses. 

A  surveyor's  certificate,  given  in  pursuance  of 
sect.  23  of  the  Highways  Act  1878,  which 
states  that  in  estimating  the  extraordinary 
expenses  the  surveyor  "  had  regard  to  the  average 
expense  of  repairing  highways  along  the  line  of 
ihe  traffic  to  the  H.  buildings**  is  a  sufficient 
compliance  with  the  requirements  of  the  section, 
oMhough  it  does  not  state — in  the  words  of  the 
sectionr—ihat  he  "had  regard  to  the  average 
expense  of  repairing  highways  in  the  neighbour- 
hood." 

The  L.  County  Council  in  1898  entered  into  agree- 
ments with  two  contractors  for  the  erection  of  a 
lunatic  asylum  on  land  belonging  to  them.  The 
works  involved  the  carriage  by  the  contractors 
of  heavy  traffi>c  along  certain  highways  and 
wtraorainary  expenses  were  incurred  in  repairs. 
The  work  under  one  of  these  contracts  (K.'s)  was 
completed  in  April  1899,  and  the  expenses  were 
incurred  between  Sept  1898  and  June  1899.  On 
the  22nd  Dec,  1899  an  action  was  commenced  for 
the  recovery  of  the  expenses. 

Held,  (1)  that  the  county  council  were  the  persons 
"by  or  in  consequence  of  whose  order  "  the 
traffic  Was  conducted,  and  were  therefore  liable 
for  that  part  of  the  extraordinary  expenses  which 
was  incurred  after  the  coming  into  operation  of 
the  Locomotives  Act  lS9S--namcly,  after  the 
Ist  Jan.  1899 ;  but  (2)  that  with  regard  to  the 
damage  done  in  the  execution  of  Kjs  contract 
the  action  was  barred,  as  m^jre  tnan  six  months 
had  elapsed  after  the  completion  of  the  contract 
or  work. 
Kent  Connty  Council  v.  Lord  Gerard  (ubi  inf.), 
considered. 

Action  tried  before  Bigham,  J.  withoat  a  jary. 

The  action  was  brought  by  the  plaintiffs,  who 
were  the  authority  liable  to  maintain  certain 
highways  in  the  urban  district  of  Epsom,  to 
recoirer  from  the  London  County  Council  a  sum 
of  4842.  15«.  lid.,  the  amount  of  extraordinary 
expenses  within  the  meaning  of  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act 

(a)  Beport«d  by  W.  W.  Orr.  Esq.,  Barri«t«r-«i-Law. 


1878  incurred  by  them  in  repairing  certain  high- 
ways in  the  Epsom  urban  district  in  the  years 
1898  and  1899. 

The  defendants  (the  London  County  Council) 
for  the  purpose  of  providing  a  large  lunatic 
asylum  for  tae  county  of  London  at  Horton  in 
the  plaintiffs'  district,  on  the  2nd  March  1898 
entered  into  a  building  contract  with  Messrs. 
Kirk  and  BandaU  Limited  by  which  Messrs.  Kirk 
and  Bandall  undertook  to  oarir  out  for  tiie  de- 
fendants certain  alterations  and  additions  to  an 
existing  building  known  as  Horton  Manor. 

The  works  comprised  in  this  contract  were 
completed  on  the  15th  April  1899. 

The  defendants  also  on  the  16th  March  1898 
entered  into  a  buildine  contract  with  Messrs. 
Leslie  and  Co.  Limited  by  which  Leslie  and 
Co.  undertook  to  erect  certain  temporary  build- 
ings at  Horton.  The  works  comprised  in  this 
laUer  contract  were  completed  on  the  23rd  Sept. 
1899.  Large  buildings  were  put  up  under  these 
contracts  and  larse  quantities  of  materials  had 
to  be  provided  ana  conveyed  from  Epsom  station 
along  these  roads  to  the  buildings. 

The  plaintiffs  alleged  that  these  contractors  in 
carrying  out  such  contracts,  and  therefore  in  con- 
sequence of  the  orders  of  tiie  defendants,  caused 
large  quantities  of  building  materials  to  be  from 
time  to  time  since  the  Sth  Feb.  1898  carried 
along  and  over  the  highways  in  question  and 
thereby  conducted  on  each  of  the  hignways  traffic 
which  was  extraordinary  within  the  meaning  of 
sect.  23  of  the  Highways  and  Locomotives  Act 
1870,  and  that  by  reason  of  such  extraordinary 
traffic  extraordinary  expenses  had  been  incurred 
by  the  plaintiffs  in  repairing  the  highways,  and 
that  on  the  12th  of  July  1899  the  surveyor  to  the 
plaintiffs  gave  his  certificate  to  that  effect. 

The  d^endants  in  their  defence  alleged  (inter 
alia)  that  the  statement  of  claim  disclosed  no 
cause  of  action  against  the  defendants  because 
traffic  conducted  by  or  for  a  contractor  in  carrying 
out  a  building  contract  was  not  necessarily  con- 
ducted in  consequence  of  the  orders  of  the  person 
who  has  entered  into  such  building  contract  with 
the  contractor ;  that  as  to  so  muck  of  the  extra- 
ordinary traffic  as  was  conducted  before  the  Ist 
Jan.  1899  there  was  no  cause  of  action  because 
there  was  no  allegation  in  the  claim  that  such 
traffic  was  conducted  by  the  order  or  orders  of 
the  defendants,  and  the  defendants  did  not  admit 
the  alleced  damage  or  expenses ;  that  the  alleged 
extraordinary  traffic  was  not  conducted  by  or  in 
consequence  of  any  order  of  the  defendants,  but 
was  conducted  by  or  in  consequence  of  the  orders 
of  the  contractors  or  of  sub-contractors  employed 
by  them ;  that  even,  if  any  of  the  extraordinary 
traffic  was  conducted  in  consequence  of  an  order 
or  orders  of  the  defendants,  the  damage  caused 
thereby,  and  the  liability  in  respect  of  such 
damase,  had  arisen  before  the  1st  Jan.  1899,  and 
such  liability  was  not  transferred  from  other 
persons  to  the  defendants  by  the  Locomotivea 
Act  1898 ;  that  the  surveyor's  certificate  was  not 
in  the  form  required  by  sect.  23  of  the  Highways 
and  Locomotives  Act  1870. 

The  surveyor's  certificate,  given  on  the  12th 
July  1899,  was  as  follows : 

Extraordisazy  traffic. — I  hereby  oertlfy  that,  having' 
regard  to  the  average  expenaes  of  repairing  highways 
along  the  line  of  traffio  to  the  Horton  AJsylam  temporary 
buildings,  extraordinary  expenses  to    the  amoimt    of 
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4841.  ISs,  lid.  have  been  inoarred  by  yon  io  repairing 
snch  highways  by  reason  of  the  damage  caused  by 
exoessive  weight  passing  along  the  same  or  extraordinary 
traffic  thereon.  In  oalonlating  the  above  amonnt  I  have 
ascertained  the  cost  of  repairs  of  these  roads  for  the 
past  five  years,  and  have  deducted  the  average  annoal 
cost  from  the  total  expended. — (Signed)  Edward  B. 
•Capon. 

The  action  was  commenced  on  the  22nd  Dec. 
1899,  and  the  statement  of  claim  set  out  the  par- 
ticolars  of  the  expenses  of  the  extraordinary 
traffic  as  having  been  incurred  between  Sept. 
1898  and  June  1899,  the  amonnt  in  1898  being 
lOU.  17ir.  2d, 

Sect.  23  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Yict  c.  77), 
xmder  the  heading  "Extraordinary  Traffic,"  pro- 
vides: 

Where  by  a  certificate  of  their  sorveyor  it  appears  to 
the  authority  which  is  liable  or  has  undertaken  t^  repair 
any  highway,  whether  a  main  road  or  not,  that,  having 
regard  to  the  average  expense  of  repairing  highways  in 
the  neighbourhood,  extraordinsry  expenses  have  been 
incurred  by  such  authority  in  repairing  such  highway 
by  reason  of  the  damage  caused  by  excessive  weight 
passing  along  the  same,  or  extraordinary  traffic  thereon, 
such  authority  may  recover  in  a  summary  manner  from 
any  person  by  whose  order  such  weight  or  traffic  has 
been  conducted,  the  amount  of  such  expenses  as  may  be 
proved  to  the  satisfaction  of  the  court  having  cognisance 
of  the  case  to  have  been  incurred  by  such  authority  by 
reason  of  the  damage  arising  from  such  weight  or  traffic 
as  aforeasid. 

This  section  was  amended  by  sect.  12  of  the 
Locomotives  Act  1898  (61  &  62  Yict.  c.  29),  which 
came  into  operation  on  the  Ist  Jan.  1899. 

Sect.  12  provides:  (1)  Section  twenty-three  of  the 
Highways  and  LooomotiveB  (Amendment)  Act  1878 
<  which  relates  to  the  recovery  of  expenses  of  extraordi- 
nary traffic),  shall  be  amended  as  follows :  (a)  Expenses 
under  the  section  shall  cease  to  be  recoverable  in  a 
summary  manner,  but  may  be  recovered  if  not  exceeding 
i;wo  hundred  and  fifty  pounds  in  the  County  Court,  and 
if  exceeding  that  sum  in  the  High  Court  (b)  Proceed- 
ings for  the  recovery  of  any  expenses  incurred  after  the 
passing  of  this  Act  shall  be  commenced  within  twelve 
months  of  the  time  at  which  the  damage  has  been  done, 
or  where  the  damage  is  the  consequence  of  any  par- 
ticular building  contract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  six  months 
after  tiie  completion  of  the  contract  or  work,  (c)  There 
shall  be  substituted  for  the  words  **  by  whose  order  " 
the  words  '*by  or  in  consequence  of  whose  order." 
(2)  Nothing  in  this  section  shall  affect  the  prosecu- 
tion and  determination  of  any  proceedings  which  have 
been  commenced  before  this  Act  shall  come  into 
operation. 

Macmorran,  Q.C.  {B.  Cunningham  Olen  and 
Stoinbume-Himham  with  him)  for  the  plidntiffs. — 
The  qnestions  in  this  case  depend  on  sect.  23  of 
the  Highways  Act  1878,  as  amended  by  sect.  12  of 
the  Locomotives  Act  1898,  which  came  into  opera- 
tion on  the  1st  Jan.  1899.  In  sect.  23  of  the  Act 
of  1878  the  words  are,  the  person  ''by  whose 
order  '*  the  traffic  was  conducted,  so  that  under 
that  section  the  person  liable  would  be  the  person 
"  by  whose  order  the  traffic  was  conducted,  and  in 
a  case  of  this  kind  the  contractor  would  probably 
be  that  person.  Then  under  that  section  the  ex- 
penses are  to  be  recovered  on  a  condition  precedent 
oeing  performed — ^namely,  the  giving  oi  the  sur- 
veyors certificate,  and  the  period  of  limitation  for 
bringing  this  action  would  be  six  months  from  the 


date  of  the  giving  of  that  certificate.  Our  right  to 
bring  the  action  does  not  arise  till  the  giving  of 
the  certificate,  which  is  a  condition  precedent,  not 
to  the  liability,  bat  to  the  taking  of  prooeedinga. 
Then  came  sect.  12  of  the  Act  of  1898,  which  says 
that  expenses  under  sect  23  shall  cease  to  be 
recoverable  in  a  summarjr  manner,  but  that  thej 
may  be  recovered  in  the  Gouoty  Court  or  the  Hi|^h 
Court.  The  Act  only  intended  to  give  a  different 
kind  of  remedy — but  not  a  less  remedy — by  waj 
of  action  instead  of  in  a  summary  manner.  Then 
sub-sect,  (b)  gives  a  different  period  of  limitation 
— ^namely,  in  a  case  of  this  kind,  six  months  after 
the  completion  of  the  contract  or  work ;  and  upon 
the  dates  the  action  was  amply  within  the  time 
limited.  Then,  in  sub-sect,  (e)  the  words  "  bj 
whose  order  "  are  changed  into  the  words  **  by  or 
in  consequence  of  whose  order  " ;  and  these  words 
were  inserted  in  consequence  of  the  decision  of  the 
House  of  Lords  in  Kent  County  Council  v.  Lord 
Gerard  (77  L.  T.  Rep.  109 ;  (1897)  A.  C.  633),  aa 
the  learned  Lords,  especially  Lords  Herschell  and 
Davey,  were  of  opinion  that  to  make  Lord  Gerard 
liable,  the  words  "  by  whose  order  "  would  have  to 
be  read  as  "in  consequence  of  whose  order.'* 
[BiOHAM,  J. — The  result  of  that  decision  was  that 
'*  by  whose  order"  meant  the  order  of  the  con- 
tractor and  not  of  Lord  Gerard.]  Tes ;  and  there 
is  no  difference  between  that  case  and  the  present 
as  to  the  facts.  In  consequence  of  that  decision, 
sect.  23  was  altered  by  sect  12  of  the  Act  of  1898, 
and  the  words  then  became  '*  by  or  in  consequence 
of  whoeeorder,"  words  which  are  wide  enough  to 
cover  this  case  ;  and,  although  sect.  12  does  not 
say  that  the  person  "  for  whose  benefit "  the  work 
is  done  shall  be  liable,  yet  that  is  the  meaning 
and  result  of  it.  It  is  the  person  who  gives  the 
order  which  necessitates  the  work  and  the  traffic 
who  is  liable — that  is,  the  person  by  whose  order 
the  work  is  necessitated,  and  the  words  '*  in  conse- 
quence of  whose  order  "  mean  substantially  the 
person  "for  whose  benefit  or  ultimate  benefit*' 
the  work  was  done.  The  defendants  were  the 
persons  by  whose  order  the  work  was  necessitated 
and  for  whose  benefit  it  was  done,  and  they  are 
the  persons  liable.  Thexi,  as  to  the  form  of  the 
certificate,  it  fully  complies  with  the  form  of  the 
statute,  as  this  statute  does  not  require  the  sur- 
veyor to  give  the  certificate  in  any  particnlar 
form.  The  surveyor  states  that  "  he  had  regard  to 
the  average  ei^nses  of  repairing  highways  along 
the  line  of  traffic."    That  is  sufficient  : 

flill  V.  ITumias,  69  L.  T.  Bep.  553 ;  (1893)  2  Q.  B. 

338; 
^hetley  Orange  Coal  Company  LtnUUd  v.  Auddand 

District  Highway  Board,  69  L.  T.  Bep.   702; 

(1894)  1  Q.  B.  37,  at  p.  41. 

JHckenB,  Q.C.  and  Daldy  for  the  defendants. — 
The  Act  of  1^8  was  passed  to  get  over  Lord 
Oerard*8  case  {uhi  sup.),  which  case  was  in  some 
respects  different  from  the  present.  Lord  Gerard 
was  doing  Uie  building  work  himself — which  is 
not  so  in  the  present  case — and  he  said  that 
although  the  materials  were  ordered  by  him,  their 
carriage  along  the  roads  was  not  ordered  by  him. 
In  i^t  case  there  was  an  order  by  him,  an  order 
for  the  goods,  but  there  was  no  order  by  him  for 
carrying  the  goods  along  the  roads,  and  the 
decision  was  that  he  was  not  liable,  as  he  was  not 
the  person  "by  whose  order"  the  goods  were 
conveyed  along  the  roads.  The  person  sought  to 
be  made  liable  must  have  given  an  order  that  the 
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goods  be  taken  along  the  roadB,  and  the  person 
who  had  ffiTen  no  such  order  was  not  liable. 
That  was  how  the  law  stood  noder  the  Act  of 
1878,  and  nnder  the  decision  in  Lord  Gerard* s  case. 
The  only  change  caused  by  the  recent  Act  was 
that  a  person  might  be  liable  when  the  traffic, 
though  not  conducted  by  his  order,  was  con- 
ducted "  in  consequence  of  nis  order/^  these  words 
being  introduced  to  meet  the  decision  in  Lord 
Gerard's  case,  as  the  opinion  was  there  expressed 
that  if  the  words  of  the  Act  had  been  "  in  conse- 

2uenoe  of,"  Lord  Gerard  would  have  been  liable. 
Q  Lapthom  v.  Harvey  (49  J.  P.  709),  which  was 
before  Lord  (hrard's  case,  and  was  not  there 
cited,  it  was  held  that  where  a  contractor  employed 
a  sub-contractor  to  cart  the  stones  along  the 
roads  it  was  the  sub-contractor  who  was  liable,  as 
beizLg  the  person  by  whose  order  the  traffic  was 
Gondncted ;  and  Lord  Coleridge,  C.J.  there  says 
that  it  was  not  the  person  "  for  whose  benefit  '* 
the   traffic  was    conducted,  but   the   person  by 
whose  order  it  was  done  who  is  liable.    Whether 
it   be    under    the    Act    of    1878    or    the   Act 
of    1898,   you    must   in   the    first    place    have 
an  "  order."    What  the  defendants  did  here  was 
to  make  a  contract  with  the  contractors.    A  con- 
tract is  not  an  order,  and  to  create  liability  you 
must  start  with  the  fact  that  there  is  an  order. 
[BiGHAM,  J. — What  is  the  difference  between  an 
order  to  carry  materials  to  a  house  and  an  order 
which  necessitates  the  carriage  of  those  materials 
to  that  house  P    It  seems  to  me  that  the  Act  was 
passed  to  get  at  the  person  **  for  whose  benefit " 
the  carriage  took  place.]    The  cases,  especially 
Lapthom  y.  Harvey  (vhi  sup.),  show  that  there  is 
a  difference;  and  in  the  judgments  in  the  House 
of  Lords  there  is  not  a  word  to  show  that  the  law 
as  laid  down  in  Lapthom  y,  Harvey  {ubi  sup.)  has 
been  altered,  and  not  a  suffgeetion  that  '*  order " 
was  intended  to  apply  in  Uie  case  of  an  indepen- 
dent contractor.    To  get  rid  of  the  position  of  the 
independent  contractor  apt  words  must  be  used 
in  the  Act  for  that  purpose,  which  is  not  the  case 
here.    The  Act  did  not  go  so  far  as  to  say  that 
the  person  "for  whose  benefit"  the  traffic  was 
conducted    should  be    liable.     To  support  the 
plaintiffs'  contention  it  would  be  necessary  to 
read  the  words  as  equivalent  to  "  in  consequence 
of  whose  action  " ;  but  it  was  never  intenaed  to 
give  such  a  meaning  to  the  word  "  order,"  which 
stands  as  it  did  beK>re.    The  next  point  is  that 
when  we  made  our  contracts  in  1898  we  were  not 
then  liable.    If  there  was  any  "  order  "  at  all,  it 
was  the  initial  contracts,  and  the  defendants  were 
not  liable  according  to  the  then  state  of  the  law, 
and  their  liability  cannot  be  affected  by  a  change 
in  the  law  subsequently.    So  that  even  though  we 
may  be  wrong  under  the  new  Act  there  is  no 
liability  at  all,  as  that  Act  is  not  retrospective. 
In  the  third  place  it  is  clear  that  we  should  not 
be  liable  for  any  of  the  carriage  before  the  1st 
Jan.  1899,  as  that  liability  would  be  on  the  con- 
tractor, and   there  is  nothing  to  transfer  the 
liability.    To  transfer  the  liability  you  must  have 
clear  words  in  the  Act.     There  was  no  order 
before  the  new  Act,  and  therefore  there  is  no 
liability  at  all ;  there  was  no  order  since  the  new 
Act,  liecause  if  the  contracts  are  an  "order" 
within  the  new  Act,  those  were  before  the  new 
Act  came  into  operation.    In  the  next  place  this 
is  a  case  in  which  the  six  months'  limitation 
in  sub-sect.  (6)  applies,  and  the  action  was  not 


commenced  within  six  months  after  "the  com- 
pletion of  the  contract  or  work."  The  work 
under  Kirk  and  Randall's  contract  was  completed 
on  the  15th  April,  so  that  that  part,  at  all  events,  is 
barred.  Lasuy,  the  form  of  uie  certificate  is  not 
a  mere  technical  point.  The  cei*tificate  does  not 
follow  the  statute  in  not  giving  the  comparison 
with  the  traffic  in  the  neighbourhood.  Tne  sur- 
veyor has  taken  the  standard  of  these  particular 
roads,  and  not  the  roads  in  the  neighbourhood  aa 
required  by  the  statute.    That  is  not  sufficient : 

Beg,  V.  Williams,  45  J.  P.  505. 
Macmoran,  Q.C.  in  reply.  ^^  ^^  ^^^ 

Aug.  11. — BiOHAM,  J.  read  the  following  judg- 
ment : — The  question  in  this  case  is  whe&er  the 
plaintiffs  are  entitled  to  recover  from  the  defen- 
dants the  cost  of  repairing  the  damage  done  to 
some  roads  in  their  district  by  cert£n  excep- 
tionallv  heavy   traffic    thereon.    They    contend 
that  the  traffic  came  on  to  the  roads  by  or  in 
consequence  of  the  order  of  the  defendants,  and 
that)  therefore,  the  defendants  are  liable  under 
sect.  23  of  the  Highways  Act  1878,  as  amended  by 
sect.  12  of  the  Locomotives  Act  1898.    The  facts 
are   these:    The  defendants    in  the    year  1898 
entered  into  agreements  with  two  firms  of  con- 
tractors for  the  erection  of  a  temporary  hospital 
and  for  the  alteration  of  certain  existing  buildings 
so  as  to  adapt  them  for  use  as  a  permanent  hos- 
pital.    The  site  of  both  buildings  was  in  the- 
plaintiffs'  district,  and  the  works  involved  the 
carriage   of    exceptionally   heavy   traffic    along 
certain  roads  in  the  district.     The  work  under 
one  of  these  contracts  (Kirk  and  Randall's)  was 
completed  by  the  15th  April  1899.    On  the  12th 
July  1899  the  plaintiffs'  surveyor  granted  a  certifi- 
in  the  following  form  for  the  purpose  of  com- 
plying with  the  requirements  of  sect.  23  of  the 
Act  of  1878:   "Extraordinary  traffic— I  hereby 
certify  that,  having  regard  to  the  average  expenses 
of  repairing  highways  along  the  line  of  traffic  to 
the  Morton  Asylum  temporary  buildings,  extra- 
ordinary expenses  to  the  amount  of  4SU.  15«.  lid. 
have  been  incurred  by  you   in   repairing  such 
highways  by  reason  of   the  damage  caused   by 
excessive  weight  passing  along  the  same  or  extra- 
ordinary traffic  thereoD.    In  calculating  the  above 
amount  I  have  ascertained  the  cost  of  repairs  of 
these  roads  for  the  past  five  years,  and   have 
deducted  the  average  annual  cost  from  the  total 
expended. — (Signed)  Edwabd  R.  Capon."    The 
writ  was  issued  on  the  22nd  Dec.  1899.    The  first 
question  is  whether  the  defendants  are  persons 
"  by  or  in  consequence  of  whose  order  "  the  traffic 
was  conquered,  within  the  meaning  of  the  two 
Acts  of  Parliament.    Under  the  earlier  Act  the 
persons  made  liable  were  those  persons  "  by  whose 
order  "  the  traffic  was  conducted.    By  the  later 
Act  the  words  "by  or  in  consequence  of  whose 
order  "  are  substituted  for  the  words  "  by  whose 
order. "    In  the  case  of  Kent  County  Council  v. 
Lord  Gerard   (77  L.  T.   Rep.  109 ;  (1897)  A.  C. 
633)  the  question  arose  as  to  the  meaning  of  the 
expression  "  by  whose  order  "  which  occurs  in  the 
earlier  Act.    In  that  case  Lord  Grerard  had  con- 
tracted with  several  persons  for  the  delivery  at 
his  residence  of  certam  material.    Extraordinary 
expenses  within  the  meaning  of  the  statute  were 
incurred  by  the  road  authority  in  repairing  the 
roads  over  which  the  materials  were  Drought  to 
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the  honae,  and  the  plaintifFs  sought  to  reoover  the 
amount  from  Lord  Gerard.  The  House  of  Lords 
held  that  inasmuch  as  Lord  Grerard  had  bought 
the  material  "delivered,"  he  had  nothing  to  do 
with  the  conduct  of  the  traffic  along  the  roads ; 
that  the  traffic  was  conducted  bj  the  order  of  the 
persons  who  had  sold  the  goods  "  deHTered,'* 
and  that,  therefore,  Lord  Grerard  was  not  liable. 
Li  the  Court  of  Appeal  Lopes,  L.J.  had  read  the 
words  "by  whose  order"  as  equivalent  to  the 
words  "  in  consequence  of  whose  order,"  and  had 
come  to  the  conclusion  (differing  from  the  other 
members  of  the  court]  that  Ix>rd  Gerard  was 
liable.  The  Lords  did  not  think  that  this  view 
was  rieht,  but  they  do  seem  to  me  to  have  ex- 
pressed an  opinion  (which,  of  course,  was  obiter) 
that,  if  it  had  been  possible  to  give  to  the  words 
of  the  statute  the  meaning  which  Lopes,  L.J. 

gave  to  them,  then  Lord  Grerard  would  have  been 
able.  The  amendment  in  the  Act  of  1898  was 
introduced  in  consequence  of  the  decision  in  Lord 
Ckrard^s  case.  The  words  "by  whose  order" 
were  discarded  and  the  words  "  by  or  in  conse- 
quence of  whose  order  "  were  substituted.  There 
can  be  no  doubt  that  the  object  of  the  Legislature 
was  to  alter  the  earlier  Act  in  such  a  way  as  to 
bring  a  case  like  Lord  Gerard's  within  its  scope. 
Whether  the  Legislature  has  succeeded  may  be 
open  to  doubt,  but  I  am  of  opinion  that  it  has 
succeeded,  and  that  if  Lord  Gerard's  case  had  been 
decided  under  the  later  Act  Lord  Grerard  woidd 
have  been  held  to  be  liable.  Then  is  there  any 
distinction  in  principle  between  Lord  Gerard  s 
case  and  the  present  case?  Li  the  former  the 
building  owner  contracted  for  the  delivery  of  the 
building  materials  on  his  land ;  in  the  latter  the 
building  owners,  the  London  County  Council,  con- 
tracted for  the  erection  of  the  buildings  on  their 
land.  In  each  case  the  same  consequence  follows 
from  the  contract — namely,  that  Uie  materials  are 
conducted  along  the  road.  The  only  difference  is 
that  in  the  one  case  the  materials  belong  to  the 
building  owner  as  soon  as  they  are  d^vered, 
whereas  in  the  other  the  materials  do  not  belong 
to  the  building  owner  until  they  are  worked  into 
the  structure  by  the  contractor.  In  both  cases 
orders  were  given — that  is  to  say,  contracts  were 
made — and  in  both  cases  the  consequence  of  the 
orders  or  contracts  was  that  the  traffic  was  con- 
ducted along  the  roads.  I  think  that  the  plain- 
tiffs are  entitled  on  this,  the  main  question  m  the 
oase,  to  succeed.  But  then  it  was  said  that,  inas- 
much as  the  two  building  contracts  were  made 
before  the  later  Act  came  into  force — ^namedy, 
before  the  1st  Jan.  1899 — ^no  ordei*s  within  the 
meaning  of  that  Act  can  be  said  to  have  been 

S'ven  at  alL  But  I  think  it  is  not  tiie  g^^^u^  of 
e  order  which  creates  the  liability;  it  is  the 
doing  of  the  damage,  and,  thei^ore,  though  the 
contracts  were  made  before  the  new  Act,  yet,  if, 
and  to  the  extent  that,  damage  was  done  after- 
wards, I  think  the  defendants  are  liable.  AnoUier 
point  was  taken  on  behalf  of  the  defendants.  It 
was  said  that  in  respect  of  the  damage  done  in 
the  execution  of  Kirk  and  Randall's  work  the 

Eroceedinff 8  to  recover  the  amount  were  beffun  too 
ite.  I  tnink  that  is  so.  The  damage  cbne  by 
Xirk  and  Randall  was,  in  my  opinion,  the  conse- 
-quenoe  of  their  particular  bmlding  contract^  juid, 
therefore,  clause  (6)  of  sub-sect.  1  of  sect.  12  of  the 
Act  of  1898  aoplies.  That  provision  is  that  "  pro- 
<seedings  for  the  recovery  of  any  expenses    .    .    . 


where  the  damage  is  the  consequence  of  any  par- 
ticular building  contract  .  .  .  shall  be  com- 
menced not  later  than  six  months  after  the  comple- 
tion of  the  contract."  Kirk  and  Randall's  contract 
was  completed  on  the  15th  April  1899,  and  the  writ 
was  not  issued  until  the  22nd  Dec.  1899.  Finally,  it 
was  said  that  the  form  of  the  surveyor's  certificate 
was  not  sufficient,  because  it  does  not  appear  on 
ite  face  that  in  making  it  regard  has  hem  had  to 
"  the  average  expense  of  repairing  highways  in  the 
neighbourhood '  within  the  meaning  of  the  23rd 
section  of  the  Act  of  1878.  I  think  nothing  of 
this  point.  I  am  quite  satisfied  that  the  certificate 
did  make  it  appear  to  the  plaintiffs  that  extra- 
ordinary expenses  within  the  meaning  of  the 
section  had  been  incurred ;  and,  if  it  did  that,  it 
was  a  certificate  which  complied  with  the  require- 
mento  of  the  law.  His  Lordship  added :  the 
question  of  the  amount  recoverable  must  be 
ascertained  according  to  the  principle  laid  down 
in  the  judgment,  and  I  hope  that  neither  party 
will  spend  any  more  of  the  ratepayers'  money 
over  this  litigation.  If  any  difficulty  arises  in 
settling  the  amount,  the  question  can  be  referred 
to  me.    There  will  be  no  coste  of  the  action. 

Judgment  for  the  plaintiffs,  but  voUhout  costs. 

Solicitors  for  the  plaintiffs,  LyeU  and  Co.^  for 
E.  G.  WUson,  Epsom. 
Solicitor  for  the  defendante,  W,  A.  Blaseland. 
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Mareh  17,  iTay  5,  and  July  2, 1900. 

(Before  Lord  Russbll,  GJ^  Mathsi?^ 
Grantham,  Lawbangb,  Wrioht,  Bbxtcji, 
Kbnkbdt,  Ridlbt,  and  Ohannbll,  J  J.  (a) 

Rbg.  V,  Ollis.  {b) 

Criminal  law  ^^  Evidence '^  Proof  of  course  of 
conduct — False  wretenees—AcquittcU  on  previous 
trialr^Test  of  aamissibility  of  evidence. 

Evidence  given  on  a  former  trial  is,  if  relevani, 
admissible  on  a  subsequent  trial  of  the  same 
defendant,  the  test  of  the  admissibility  of  the 
evidence  being  its  relevancy  to  the  second 
charge.  The  fact  that  the  defendant  was 
acquitted  on  a  former  trial  does  not  prevent  ike 
facts  proved  in  that  trial  being  again  proved  in 
a  subsequerU  triaL 

A  person  was  charged  with  obtaining  money  by 
false  pretences,  the  false  pretence  oeing  ihat  a 
cheque  d/rawn  by  him  would  be  honoured^  ihe 
fa/ct  being  that  ?^e  knew  that  it  would  not.  He 
was  indicted  on  separate  indictments  in  respect 
of  two  transactions,  and  acquiUed  on  the  trial  of 
the  first  On  the  trial  of  the  second  indictment 
eviience  of  the  facts  proved  in  the  first  trial  was 
admitted. 

Held  {BruM  and  Bidley,  JJ.  disaentiente),  that 
such  evidence  was  righUy  admitted. 

Casb  steted  by  the  Recorder  of  Bath. 

The  defendajit  was  charged  at  the  MiohaelmaB 
Quarter  Sessions  for  the  City  and  County  of  Bath 
with  obtaining  money  by  false  pretences. 

(a)  The  oaae  was  first  argued  on  the  17th  Mardh,  and, 
by  order  of  the  court,  re-argued  on  the  5th  Hay.  On  the 
first  ooeaalon  Mathew,  Bidley,  and  Kennedy,  JJ.  wore 
not  present. 

ib)  Reported  by  A.  A.  BiTHirini.  Esq.,  Berrlctar«t>Lftw. 
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Bso.  V.  Ollis. 


[Ob.  Oas.  Bb8. 


There  were  two  indiotments  against  him,  one 
charginff  that  he  had  on  the  5th  Jnly  1899 
ohtained  a  cheque  for  3Z.  from  Harold  Fairbrother 
Bameey  by  means  of  a  worthless  ohei^tie;  and 
another,  containing  three  oonnts,  charg^ing  that 
he  had,  also  by  means  of  worthless  cheques, 
obtained  on  the  6th  July  1899  IDs.  from  Bcortha 
Lncy  Bawlings,  on  the  Skbth  June  1899  a  cheqne 
for  12. 10«.  from  William  Heniy  Morris,  and  on 
the  26th  June  1899  the  snm  of  22.  from  the  same 
Morris. 

The  prisoner  was  tried  first  on  the  indictment 
which  onarged  the  obtaming  of  82.  from  Ramsey 
on  the  5th  Jnly  1899,  and  in  support  of  the 
charge  eridence  was  given  that  the  prisoner  in 
payment  of  a  debt  of  22.  to  Ramsey  had  drawn  a 
cheqne  on  the  Birkbeck  Bank  for  52.,  and  had 
obtttmed  a  cheqne  from  Ramsey  for  the  balance 
of  32.;  that  the  prisoner's  cheqne  for  52.  was 
dishonoured  when  presented;  tmit  at  the  time 
the  prisoner  had  an  account  at  the  Birkbeck 
Bank,  but  nothing  had  been  paid  into  or  drawn 
out  of  the  account  since  the  Slst  March  1896,  and 
that  on  the  6th  July  1899  the  balance  to  the  credit 
of  the  prisoner  was  3s.  lOd. 

It  was  also  proved  that  the  prisoner  had  been 
made  bankrupt  on  the  7th  April  1899. 

The  prisoner  gave  evidence  to  the  effect  that 
at  the  tmie  he  draw  the  cheque  he  expected  that 
a  certain  firm  of  solicitors  would  have  paid  into 
his  account  at  the  Birkbeck  Bank  the  sum  of 
1832.  due  to  him  as  commission  on  the  sale  of  a 
certain  hotel.  It  was  proved,  however,  that  the 
sale  had  never  taken  place. 

The  jury  acquitted  the  prisoner,  who  was  then 
tried  on  the  second  indictment,  but,  the  jury 
disa^;reeing,  he  was  remanded  to  the  next  quiui»r 
sessions. 

At  the  January  quarter  sessions  the  prisoner 
was  aeain  tried  on  the  second  indictment,  and 
counsel  for  the  prosecution  called  as  a  witness 
Bamsey,  the  prosecutor  in  the  case  in  which  the 
prisoner  had  been  acquitted,  to  show  that  the 
prisoner  was  carrying  on  a  scheme  of  fraud. 

The  prisoner  objected  to  the  eridence  of 
Bamsey  on  the  ground  that,  having  been  acquitted 
of  fraud  in^  the  mattw  of  Bamsey^s  cneque, 
Bamsey's  eridence  was  inadmissible  as  eridence 
of  fraud  on  the  trial  of  any  subsequent  indict- 
mcmt,  but  the  recorder  ultimately  overruled  tiie 
objection,  and  permitted  Bamsey  to  give  evidence 
as  to  the  prisoner's  transaction  with  him. 

The  prisoner  was  conricted,  and  the  recorder 
stated  a  case  for  the  opinion  of  the  court,  the 
question  being  whether  Bamsey's  eridence  was 
admissible. 

HarrU'Stone  (with  him  C.  T.  Lawrance)  for 
the  prisoner. — The  prisoner  bavins  been  acquitted 
of  fne  charge  of  ootaininff  the  ^eque  by  false 
pretences  from  Bamsey,  Si  eridence  respecting 
it  was  inadmissible  as  eridence  of  a  fntudulent 
transaction.    He  referred  to 

Reg,  V.  Rodbwik^  25  L.  J.  M.  C.  101 ; 

Makvn  v.  Att&rney-Oeneral  for  New  South  WaU$, 

79  L.  T.  Bep.  778 ;  (1894)  A.  C.  57  j 
Beg.  V.  Long,  6  C.  A  P.  179  ; 
Beg.  V.  Bait,  3  F.  A  F.  884 ; 
Beg.  V.  Oddy,  2  Ben.  C.  C.  264. 

Sir  Shergion  Baker,   Bart,  for  the  Grown.—- 
Proof  of  the  facts  proved  in  the  first  case  was 
ikbnissible  at  the  trial  of  the  second  indictonent, 
Mao.  Gas.— Yol.  XIX. 


for  the  jury  in  finding  the  prisoner  not  gr^ty 
merely  drew  an  inference  from  those  facts.  The 
eridence  of  Bamsey  was  relevant  as  showing  a 
system  of  fraud : 

Beg.  V.  Oeering,  18  L.  J.  M.  C.  215 ; 

Beg.  V.  Franeia,  30  L.  T.  Bep.  508 ;  12  Cox  C.  C. 

612 ;  L.  Bep.  2  Gr.  Cas.  Bee.  128 ; 
Beg.  T.Bhodee,  79  L.T.  Bep.  S60;   (1899)   1  Q.  B. 

77; 
Beg.  V.  OiVmore,  15  Cox  0.  C.  85 ; 
Blake  v.  Albion  Life  Aeswranee  Society,  40  L.  T. 

Bep.  211;  4C.  P.  Div.  94; 
Beg.  V.  Gray,  4  F.  &  F.  1102. 

Lord  Btjsbbll,  G.  J. — The  question  comes  before 
us  on  a  case  stated  by  the  Bocorder  of  Bath  on  a 
charge  tried  before  him  at  the  quarter  sessions 
for  diat  (Aty.  The  facts  of  the  case  stated  in 
chronological  order  are  these :  The  first  trial  took 
place  at  the  quarter  sessions  held  on  the  ISth 
Oct.  1{^.  The  indictment  was  confined  to  a 
single  charge — that  the  prisoner  obtained  on 
the  5th  July  1899  from  one  Harold  Fairbrother 
Bamsey  the  sum  of  SI.  by  means  of  false  pre- 
tences. It  appears  that  on  the  1  st  July  Bamsey 
lent  to  the  prisoner  the  sum  of  2Z.,  and  a  few  days 
afterwards  asked  the  prisoner  to  return  the  money. 
Thereupon  the  prisoner  ^ve  Bamsey  a  cheque  for 
5L,  and  Bamsey  gave  him  a  cheque  for  Si.  In 
addition  to  these  facts  the  following  facts  were 

f  roved :  That  the  prisoner  was  bankrupt  in  May 
899,  his  liabilities  being  4502.  8s.  and  his  assets 
nil,  and  that  he  had  had  an  accoant  at  the  Birk- 
beck Bank,  though  no  monev  had  been  paid  into 
it  or  drawn  out  since  March  1896,  and  that  the 
amount  standing  to  his  credit  in  July  1899  was 
30.  IM.  At  the  trial  a  sug^tion  was  made  by 
the  prisoner  and  eridence  given  by  him  that  he 
expected  a  payment  into  his  account  to  be  made 
of  an  amount  due  to  him  for  commission  which 
he  had  earned.  On  this  a  solicitor  was  called 
who  stated  in  eridence  that  the  prisoner  would 
have  been  entitled  to  a  sum  of  188Z.  as  commission 
on  the  sale  of  a  certain  hotel  if  the  hotel  had  been 
sold,  but  that  in  fact  the  side  had  not  taken  place. 
The  prisoner  was  in  the  end  acquitted.  That 
acquittal  may  have  proceeded  on  either  of  two 
grounds — that  the  representations  were  not  made, 
or  that  the  representations  were  made  and  were 
not  false.  So  much  for  the  first  case.  On  the 
14th  Oct.  the  prisoner  was  again  put  on  his  trial 
on  the  charges  that  he  had  obtained  on  the  24th 
June  1899  ^s.  from  one  Morris,  on  the  26th  June 
1899  the  sum  of  21.  from  tiie  same  Morris, 
and  on  the  6th  Jul^  1899  the  sum  of  10«.  from 
Bertha  Lucv  Bawlings  by  means  of  worthless 
cheques     The  same  eridence  was  given  as  to  the 

frisoner's  banking  account  and  his  bankruptcy  as 
have  stated  with  reference  to  the  first  trial. .  On 
this  trial  the  jury  disagreed.  Ultimately  on  the 
8th  Jan.  1900  the  prisoner  was  again  tried.  On 
this  occasion  counsel  for  the  prosecution  pressed 
on  the  recorder  that  he  ought  to  admit  eridence 
of  the  facts  proved  in  the  first  case,  the  ground 
being  that  these  facts  proved  that  the  prisoner's 
transactions  were  part  of  a  system  of  fraud. 
Now,  the  only  point  on  which  the  learned  recorder 
has  asked  our  opinion  is  whether  this  eridence 
was  admissible  on  the  second  trial  for  the  purpose 
of  proving  the  prisoner's  gtaltj  knowledge,  being 
eridence  of  facts  which  were  relevant  to  the 
charge  on  which  the  prisoner  had  been  acquitted. 
I  It  does  not  appear  to  have  been  argued  before  the 
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reoorder,  nor  was  it  argued  in  this  conrt,  that  the 
evidenoe,  while  relevant  to  the  charge  of  obtaining 
mone^  bj  false  pretences,  was  not  on  the  first 
occasion  relevant  to  the  question  of  gnUty  know- 
ledge.  It  is  clear  that  there  was  no  estoppel. 
There  was  no  negation  by  the  jnry  of  the  criminal 
intention.  Nemo  debet  hie  pwniri  pro  una  delicto  ; 
therefore  on  the  second  trial  the  evidence  was  not 
admissible  to  show  that  he  was  guilty  of  the 
charge  of  obtaining  money  by  f alsepretences.  It 
was,  however,  evidence  of  the  state  oi  the  prisoner's 
knowled^,  and  it  was  not  the  less  admissible 
because  it  was  evidence  tending  to  show  that  he 
was  in  fact  guilty  of  the  first  charge.  It  was 
dearly  relevant  on  the  second  trial,  for  it  was 
evidence  negativing  a  reasonable  belief  by  the 
prisoner  that  the  cheques  would  be  honoured.  He 
drew  cheques  on  the  ^th  June,  the  26th  June,  the 
5th  July,  and,  finally,  on  the  6th  July,  iJl  on  a  bank 
into  which  nothing  had  been  paid  and  nothinjg 
drawn  since  the  Slst  March  1896  and  in  which  his 
balance  was  only  Be.  lOd.  It  seems  to  me  impos- 
sible to  say  that  this  evidence  was  not  relevant  as 
tendine  to  show  a  system  of  fraud.  I  have  had 
the  advantage  of  reading  the  judgment  of 
Bruce,  J.,  and,  while  appreciating  the  value  of 
the  arguments  in  that  judgment,  it  seems  to  me 
that  uiej^  go  mors  to  the  weight  of  the  evidence 
than  to  its  admissibility.  The  result  therefore 
will  be  that  the  conviction  will  be  affirmed. 
In  the  judgment  I  have  delivered  Mathew,  J. 
concurs. 

Grantham,  J.-»As  my  Lord  has  gone  so  fully 
into  the  facts  of  this  case,  I  will  confine  my 
remarks  to  what  seems  to  me  to  be  the  only  legal 
question  for  our  determination,  and  the  only  one 
argued  before  us — ^viz.,  whether  or  not  evidence 
given  against  a  prisoner  on  one  charge  on  which 
he  has  been  acquitted  can  be  afterwards  used 
against  him  on  another  charge,  not  for  the  pur- 
pose of  again  attempting  to  get  him  convicted  of 
the  offence  of  which  he  has  been  acquitted,  but 
merely  to  prove  guilt  in  his  conduct  on  the  second 
charge  by  reason  of  his  conduct  in  the  first  case ; 
in  other  words,  to  negative  the  suggestion  of 
innocency  of  his  conduct  in  the  matter  which  is 
the  subject  of  the  second  charge  by  giving  evi. 
dence  of  facts  previously  given  on  the  first  charge 
which  disprove  his  suggestion  of  an  innocent 
mind,  and  an  innocent  lu^on,  in  the  second  case. 
Take  as  an  example  the  case  of  a  man  charged 
with  uttering  base  coin.  He  is  first  charged  with 
uttering  a  base  half-crown.  He  pleads  igno- 
rance of  its  being  bad,  and  that  he  remembers 
he  took  that  one  naif -crown  from  a  stranger  on 
the  sale  hv  him  of  a  particular  article  for  half -a- 
crown.  He  is  acquitted,  and  is  afterwM^ls  tried 
on  a  charge  of  uttering  another  bad  half-crown 
made  in  the  same  mou&  as  the  last  one,  having 
endeavoured  to  pass  it  ofF  within  five  minutes  m. 
his  uttering  the  first  bad  one,  and  under  exactly 
similar  circumstances — say,  for  example,  baying 
half  a  pint  of  ale,  and  tendering  this  bad  haJf- 
crown  for  it.  Oan  it  be  suggested  that  the  prose- 
cution could  not  give  evidence  of  the  first  utter- 
ing to  disprove  his  anticJTOted  aUeged  innocence 
in  the  second  caseP  What  is  the  difference 
between  that  case  and  this  P  None  that  I  can  see. 
The  objection  to  the  admissibility  of  the  evidence 
has  arisen,  I  think,  from  an  entire  misapprehen- 
sion of  the  principle  of  Nemo  debet  bis  puniri 
pro  vno  delicto.    That  fundamental  maxim  of  our 


criminal  law  means  that  a  man  shall  not  be  put 
in  peril  for  the  same  offenoe,  after  a  veordict  nas 
hem  returned  by  the  jury,  where  the  verdict  has 
been  given,  it  must  be  remembered,  on  a  good 
indictment^  on  which  the  prisoner  could  be  legally 
convicted.  How  can  it  oe  said  that  this  is  the 
same  offence  as  that  on  which  he  was  aoouitted  ? 
The  indictment  charges  an  entirely  oiiferent 
offence.  Bea,  v.  Weeitwood  (4  C.  &  P.  547)  seems 
in  point.  There  evidence  of  finding  a  coat  of  the 
prosecutor,  or  of  one  of  his  witnesses,  in  the 
prisoner's  possession  was  admitted  to  prove  the 
identity  of  the  prisoner,  though  tiie  prisoner  had 
during  the  same  trial  been  acquitted,  at  the  sug- 
gestion of  the  judge,  to  enable  the  prosecution  to 
give  in  evidence  tibe  possession  of  the  ooat  a«  a 
means  of  identification.  Again,  in  R.  v.  Birch- 
enough  (1  Moo.  C.  0.  477)  it  was  held  that  a 
person  having  been  acquitted  as  a  principal  on  & 
charge  of  murder  may  be  afterwards  charged 
on  the  same  evidence  as  an  accessory  before  the 
fact.  It  was  held  in  another  case  that  evidence 
g^ven  against  a  prisoner  on  a  charge  of  murder 
on  whi^  he  was  acquitted  could  be  given  in 
evidence  against  him  on  a  charge  of  burglaiy 
arising  out  of  the  same  trauRaction.  The  reoil 
test  is,  Was  the  first  charge  the  same  as  that  on 
which  the  prisoner  is  being  charged  again,  or  was 
the  second  indictment  sufficient  to  prove  a  legal 
conviction  on  the  first  P  If  not»  the  evidence  on 
the  first  charge  can  be  used  again,  because  it  is 
being  used  in  a  different  case  and  on  a  different 
charge.  For  these  reasons,  in  my  judgment,  our 
answer  must  be,  "  Yes,  the  evidence  was  admis- 
sible." 

Wright,  J.'s  judgment,  read  by  the  Lord  Chief 
Justice,  was,  after  stating  the  facts,  as  follows : — 
The  first  question  argued  was  whether,  on  the 
trial  of  the  indictment  for  obtaining  money  by 
false  pretences  from  Bawlings  and  Morris  on  the 
24th  and  26th  June  and  the  6th  July,  evidence 
was  relevant  which  was  admitted  to  show  that  on 
the  5th  and  6th  July  the  prisoner  was  endeavour- 
ing by  an  exactly  similar  pretence  to  obtain  money 
from  Bamsey.  1  think  tnat  the  question  must  be 
answered  affirmatively.  The  evidence  tended  to 
show  that  the  conduct  of  the  prisoner  in  tendering 
drafts  on  a  bank  at  which  he  had  no  active  account 
was  not  inadvertent  or  accidental,  but  was  part 
of  a  mtematic  fraud  extending  over  a  period 
immediately  preceding  and  following  the  cuite  of 
the  offence  charged ;  and  the  case  in  that  respect 
seems  to  me  to  be  governed  by  Beg,  v.  Francie 
(30  L.  T.  Bep.  503;  C.  Bep.  2  C.  G.  128)  and  Beg, 
V.  Bhodee  (79  L.  T.  Bep.  360 ;  (1899)  1  Q.  B.  77). 
The  real  a  Qcstion  is  whether  the  relevant  evidence 
of  the  false  pretence  on  the  5th  and  6th  July 
ought  to  have  been  excluded  on  the  ground  that 
it  was  part  of  the  evidence  given  for  the  prosecu- 
tion at  the  former  trial  on  which  the  prisoner  waa 
acquitted.  I  think  that  the  evidence  was  rightly 
admitted,  because  it  was  not  shown  that  the  jury 
at  the  first  trial  negatived  the  wiaking  or  the 
fraudulent  character  of  the  pretence  charged  at 
that  trial.  The  offence  charged  was  not  alone  the 
making  of  that  false  pretence,  but  was  the  makins^ 
of  it  and  the  obtaining  of  t^e  then  prosecutes 
monejr  by  means  of  it.  The  only  possible  ground 
of  objection  to  the  reception  of  the  evidence, 
assuming  it  to  be  relevant,  seemed  to  be  ths^ 
there  was  an  estoppel  of  recorder  gwui  6t  record. 
An  objection  in  tne  nature  of  autrefois  etequii 
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€oald  not,  of  coarse,  be  maintained,  because  on 
either  indictment  the  prisoner  conld  not  have 
been  convicted  of  the  offences  or  any  of  them 
which  were  alleged  in  the  other  indictment.  Nor 
conld  there  be  an  estoppel  of  record  or  qtuui  of 
record  unless  it  appearea  bj  the  record  itself,  or 
as  explained  by  proper  evidence,  that  the  same 
point  was  deteraainea  in  the  first  trial  which  was 
in  issue  in  the  second  triaL  Bat  in  this  case  the 
record  of  the  first  trial  would  show  no  more  than 
a  general  verdict  of  not  g^^ty.  It  would  not 
show,  nor  would  evidence  be  admissible  to  show, 
whether  the  jury  acquitted  on  the  ground  that  in 
their  opinion  the  pretence  was  not  false,  or  on  the 
ground  that,  though  false,  it  was  not  fraudulently 
made,  or  on  the  fipx>und  that  the  money  was  not 
thereby  obtained  from  the  prosecutor.  The  use 
at  the  subsequent  trial  of  Bamsey's  evidence  was 
not  an  attempt  to  reopen  the  question  of  the 
prisoner's  innocence  of  the  charge  on  which  he 
had  been  acq^nitted,  or  to  defeat  the  immediate 
and  direct  object  of  the  former  acquittal  of  that 
charge.  I  agree,  therefore,  with  the  majority  of 
the  court. 

Bbuce,  J. — The  indictment  on  which  the 
prisoner  was  convicted  contained  three  counts, 
each  count  alleging  a  separate  offence.  The  24th 
June,  the  26th  June,  and  the  6th  July  1899  are  the 
dates  laid  for  the  several  offences.  In  form  there 
are  three  separate  false  pretences  alleged  in  each 
count,  but  I  think,  havms  regard  to  the  judg- 
ments of  Kelly,  G.B.  and  Pollock,  B.  in  this 
Gourt  in  the  case  of  Beg.  v.  HazeUon  (31 L.  T.  Bep. 
451 ;  L.  Bep.  2  G.  G.  134),  that  the  false  pretence 
upon  which  the  jury  must  be  taken  to  have 
founded  their  verdict  was  a  false  pretence  that 
the  cheque  which  was  passed  in  eacn  case  was  a 
good  and  valid  order  for  the  payment  of  its 
amoxmt ;  in  other  words,  that  the  prisoner  repre- 
sented that  the  existing  state  of  facts  at  the  time 
each  cheque  was  passed  was  such  that  the  cdieque 
would  be  met,  when  he  knew  at  the  time  that  the 
facts  were  such  that  the  cheque  would  not  be  met, 
so  that  the  real  question  for  the  jury  on  each 
count  was  whether  the  prisoner,  at  the  time  he 
passed  the  cheques  in  the  counts  mentioned, 
Delieved  that  the  facts  were  such  that  the  cheques 
would  be  met.  We  are  not  told  in  the  case 
what  was  the  texture  of  the  evidence  offered  in 
support  of  any  of  the  charges  in  the  indictment, 
save  that  we  are  told  that  a  witness,  Harold  F. 
Bamsey,  g^ve  the  same  evidence  he  had  given  on 
the  trial  of  the  prisoner  on  a  former  indictment. 
Now,  the  question  in  this  case  is  whether  the 
-evidence  of  the  witness  Harold  F.  Bamsey  was 
admissible,  and  it  becomes  a  little  difficult  to 
decide  that  question  without  knowing  what  was 
the  direct  evidence  offered  in  support  of  the 
<3harges  in  the  indictment  upon  which  the  prisoner 
was  convicted,  and  what  was  the  nature  of  the 
defence  raised  by  the  prisoner.  But  it  appears 
to  me  that  enough  is  stated  to  show  ^iat  l^e 
evidence  of  Harold  F.  Bamsey  was  not  admissible 
on  the  trial  of  the  prisoner  on  the  indictment  on 
which  he  was  convicted,  which  I  will  call  for  short- 
ness the  second  indictment.  Although  it  was  not 
stated  in  terms,  I  think  we  are  justified  in  con- 
<3lading  that  the  three  cheques  in  the  second 
indictment  mentioned  were  all  passed  by  the 
prisoner  on  the  dates  in  that  indictment  men- 
tioned, and  were  all  dishonoured,  and,  further,  I 
think  we  may  assume  that  the  defence  raised  on 


the  second  indictment  was  in  substance  similar  to 
the  defence  which  we  are  told  was  raised  on  the 
first  indictment — namely,  that  the  prisoner  at  the 
time  when  each  cheque  m  the  second  indictment 
mentioned  was  passed  believed  that  the  state  of 
facts  was  such  that  the  cheque  would  be  met. 
That  defence  raised  a  question  the  answer  to 
which  must  have  depended  upon  the  knowled^ 
or  belief  of  the  prisoner  as  to  the  state  of  his 
bankizig  account  on  the  respective  dates  of  the 
24th  June,  the  26th  June,  and  the  6th  July. 
There  may  have  been  evidence  given  on  the  trial 
of  the  second  indictment  to  show  that  the  prisoner 
on  each  of  the  three  dates  in  the  second  indict- 
ment mentioned  must  have  known  that  the  state 
of  his  banking  account  was  such  that  there  was  no 
reasonable  probability  of  the  three  cheques,  or  any 
of  them,  being  honoured.  I  assume  that  such 
evidence  was  given,  and  that  the  witnesses 
Lomath,  Boyle,  and  White,  who  were  called  on 
the  trial  of  the  second  indictment,  gave,  on  the 
trial  of  the  second  indictment,  the  same  evidence 
they  had  given  on  the  trial  of  the  first  indictment. 
That  evidence  alone  may  have  been  sufficient  to 
support  a  conviction ;  but  that  does  not  concern 
the  question  we  are  asked  to  consider,  which  is 
whether  the  statements  of  the  witness  Bamsey 
with  reference  to  the  issuing  by  the  prisoner  of 
a  cheque  to  him  on  the  5th  July  were  relevant  to 
the  question  affecting  the  prisoner's  knowledge  of 
the  state  of  his  Irankmg  account  on  the  24th  June, 
the  26th  June,  and  the  6th  July.  I  do  not  think 
that  the  transactions  of  the  5th  July  can  reason- 
ably be  considered  to  have  any  bearing  upon  the 
prisoner's  knowledge  or  bdief  as  to  the  state  of  his 
Donking  account  on  the  24th  and  26th  June.  They 
certain^  had  no  direct  bearing  on  those  ques- 
tions, and,  if  they  are  admissible,  they  are  admis* 
sible  on  the  ground  that  they  f ^  within  the  rule 
which  allows  in  some  cases  evidenee  to  be  given 
of  tacts  distinct  from,  but  similar  to,  the  facts  on 
which  a  charge  is  based.  It  seems  to  me  to  be 
important  to  bear  in  mind  that  the  rule  to  which 
I  mive  last  referred  does  not  render  it  competent 
for  the  prosecution  to  adduce  evidence  tendm^  to 
show  that  the  accused  has  been  guilty  of  criminal 
acts  other  than  those  covered  by  the  indictment 
on  which  he  stands  charged,  for  the  purpose  of 
leading  to  the  conclusion  that  the  accused  is  a 
person  likelv  from  his  criminal  conduct  or 
character  to  have  committed  the  offence  for  which 
he  is  b^g  tried :  (Lord  Herschell,  L.G.  in  Makins 
V.  Attorney -General  for  New  South  Wales,  69  L.  T. 
Bep.  778 ;  (1894)  A.  G.  57,  at  p.  65).  Of  this  Beg. 
V.  Oddy  (1  Den.  G.  G.  265)  is  a  good  illustration. 
It  was  held  that,  on  the  trial  of  an  indictment 
containing  counts  for  stealing  and  receiving 
property  knowing  it  be  stolen,  evidence  of  the 
possession  by  the  prisoner  of  other  property 
stolen  some  time  before  from  other  persons  was 
not  admissible  upon  the  count  for  receiving  with 
guilty  knowledffe.  The  statute  34  &  35  Vict, 
c.  112,  s.  19,  altnough  it  lays  down  a  special  rule 
with  regard  to  the  evidence  admissible  m  proceed- 
ings against  a  person  for  having  received  goods 
knowing  them  to  be  stolen,  does  not  affed)  the 

Smeral  principle  laid  down  in  Beg.  v.  Odd^  i^up.). 
n  the  contrary,  it  shows  that  a  statute  was 
necessary  to  introduce  an  exception  in  the 
general  law  with  reference  to  a  special  class  of 
cases.  The  case  of  Beg,  v.  Holt  (Bell  G.  G.  280)  is 
a  decision  illustrating  the   same  principle.    In 
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Beg.  y.  JSbZ^  the  qnestion  was  whether  A.  obtained 
money  from  B.  by  falsely  pretending  that  G. 
had  anthorised  him  to  collect  the  money.  It  was 
held  that  evidence  that  A  subsequently  obtained 
money  from  D.  by  a  similar  false  pretence  was 
inadmissible  to  show  that  he  had  no  authority  on 
the  occasion  in  Question.  It  is  difficult  to  distin- 
guish Beg.  ▼.  Holt  from  the  present  case,  for  in 
present  case  the  questions  as  to  the  second  and 
third  counts  were,  whether  the  prisoner  on  the 
24th  and  26th  June  had  obtained  money  by  false 
pretences  from  Morris,  and  in  support  of  these 
charges  evidence  was  offered  and  admitted  to 
prove  that  on  the  5th  July  the  prisoner  had  by 
a  similar  false  pretence  obtained  an  order  for  the 
payment  of  money  from  Ramsey.  A  line  of  cases 
has  established  the  rule  that  when  it  becomes 
material  to  establish  that  an  act  charged  in  an 
indictment,  and  proved  to  have  been  done,  was 
intentional  and  not  accidental,  evidence  is  admis- 
sible of  similar  acts  done  by  the  same  person, 
having  no  bearing  upon,  or  connection  with,  the 
acts  charged  in  the  indictment,  save  that  the 
acts  are  similar  and  done  by  the  same  person. 
This  rule  is  sometimes  stated,  I  think  accident- 
ally, to  be  a  rule  which  admits  indirect  evidence 
of  this  class  to  prove  guilty  knowledge.  The 
evidence  is,  I  believe,  admissible  under  the  rule 

1  have  mentioned  only  on  the  ground  that  it 
tends  to  negative  mistake  or  accident.  It  is 
quite  true  that  in  many  cases  to  negative  mistake 
or  accident  is  to  leave  no  other  altemative  but 
that  tibe  act  was  intentionally  done  with  a  criminal 
intent.  But  the  ground  on  which  this  indirect 
evidence  is  admissible  is  that  it  tends  to  negative 
mistake  or  accident.  When  upon  a  charge 
against  A  of  the  murder  of  B.  by  administering 
arsenic,  arsenic  is  proved  to  have  been  adminis- 
tered by  A.  to  B.,  and  the  question  arises 
whether  tbe  administering  of  the  poison  was  by 
mistake,  evidence  is  admissible  that  other  persons 
to  whom  A.  had  access  died  from  the  same 
poison.  So  where  A.  is  charged  with  uttering 
a  counterfeit  coin  knowing  it  to  be  counterfeit, 
and  the  question  is  raised  whether  he  knew  it  to 
be  counterfeit  or  uttered  it  by  mistake  for  a 
genuine  coin,  the  fact  that  A.  had  at  other  times 
uttered  counterfeit  coin  is  admissible.  So  on  a 
charge  of  arson,  where  the  question  arises 
whe&er  the  fire  was  caused  by  accident  or 
design,  evidence  that  other  fires  had  occurred 
in  other  houses  which  the  prisoner  had 
previously  occupied  is  admissible.  In  the  same 
way,  where  a  person  is  charged  with  obtaining 
money  by  falsely  pretending  tiiat  false  jewellery 
was  genuine  jeweUeiy,  and  the  defence  is  raised 
that  he  mistook  the  false  jewellery  for  genuine 
jewellery,  evidence  is  admissible  to  show  that  the 
accused  had  previously  on  other  occasions  passed 
off  to  other  persons  false  jewellery  for  genuine. 
The  ground  upon  which  evidence  of  this  class  is 
admissible  is  that  it  leads  to  raise  a  presumption 
that  the  accused  person  was  not  acting  under  a 
mistake.  To  quote  the  words  of  Lord  Goleridge, 
G.J.  in  Beg.  v.  Francis  (30  L.  T.  Rep.  503; 
L.  Rep.  2  G.  G.,  at  p.  132;  12  Gox  G.  G.  612), 
which  are  cited  with  approval  by  Lord  Russell, 
G.J.  in  Beg.  v.  Bhodes  (79  L.  T.  Rep.  360 ;  (1899) 

2  Q.  B.  at  p.  82;  19  Gox  G.  G.  177),  "it  tends 
to  show  that  he  was  pursuing  a  course  of  similar 
acts,  and  thereby  it  raises  a  presuoiption  that  he 
was  not  acting  under  a  mistake.    It  is  not  con- 


clusive, for  a  man  may  be  many  times  under 
a  similar  mistake,  or  may  be  many  times  the  dupe 
of  another,  but  it  is  not  likely  toiat  he  should  be 
so  more  often  than  once,  and  every  ciroumstanoe 
which  shows  that  he  was  not  under  a  mistake  on 
any  one  of  those  oocasions  strengthens  thepre- 
sumption  that  he  was  not  on  the  last."  When 
the  real  question  raised  in  the  present  case  is 
accurately  stated,  I  think  it  becomes  clear  that 
the  case  does  not  fall  within  the  nategory  of  the 
cases  I  have  mentioned.  In  the  present  case 
there  was  no  question  of  accident  or  mistake ;  the 
question  was  knowledge  of  the  state  of  the 
banker's  account  or  of  circumstances  raising  a 
belief  in  the  mind  of  the  prisoner  respecting  the 
state  of  his  banker's  accounts,  just  as  in  Seg.  v. 
HoU  (sup.)  the  question  was  authority  or  no 
authority:  (see  per  Blackburn,  J.  in  Beg.  v. 
Francis,  ante).  There  is  no  doubt  a  superficial 
resemblance  between  the  act  of  pretending  that  a 
false  coin  is  a  genuine  coin  and  the  act  of  pretend- 
ing that  a  cheque  is  a  valid  cheque  when  it  is 
not.  But  the  distinction,  and  it  seems  to  me  it  is 
an  important  one,  is  this  :  in  the  case  of  the  coin, 
the  character  of  the  coin  is  inherent  in  it ;  it  is  the 
same  to-day  and  every  day — a  false  coin — and  its 
character  does  not  depend  upon  external  droum- 
stances ;  but  in  the  case  of  a  cheque  which  is  a 
genuine  cheque — that  is,  signed  by  the  person  by 
whom  it  purports  to  be  sigi^ — ^the  validity  of  the 
cheque  depends  upon  the  state  of  the  iMUiker's 
account,  or  upon  arrangements  made  between  the 
customer  ana  the  banker,  and  which  may  vary 
from  day  to  day,  and  are  in  no  way  inherent  in 
the  cheque.  Successive  acts  of  passing  faUe  coin 
as  genuine,  of  putting  off  udse  jewellery  ae 
genuine,  are  successive  aces  of  the  same  char- 
acter. So  successive  acts  of  administering  the 
same  kind  of  poison  are  suoccessive  acts  of 
the  same  character,  and  if  a  mistake  i» 
made  in  administering  the  poison  in  the 
place  of  food  or  medicine,  the  mistake  is  as 
to  the  inherent  character  of  the  thing  adminis- 
tered, which  does  not  vary  and  is  the  same  at  the 
time  of  the  commission  of  each  successive  act. 
But  the  act  of  pretending  that  a  genuine  cheque 
is  a  valid  one  is  in  substance  a  pretence  that 
circumstances  exist  at  the  time  of  the  passing  of 
the  cheque  which  justify  a  belief  that  tne  cheque 
will  be  met.  Such  circumstances  may  exist  on 
one  day  and  not  on  another,  and  the  fact  that 
such  circumstances  exist  or  do  not  exist  on  one  day 
have  no  necessary  connection  with  the  question 
whether  such  circumstances  exist  or  do  not  exist 
on  another  day.  In  other  words,  the  successive 
acts  of  passing  at  differenc  dates  genuine  cheques, 
falsely  pretending  that  they  are  valid,  are  not 
necessarily  successive  acts  of  the  same  character, 
because  the  quality  of  each  successive  act  depends 
upon  the  knowledge  of  the  person  passing  the 
cheque  of  circumstances  existing  at  the  time 
external  to  the  instrument  itself,  and  varying  in 
character  from  day  to  day.  Therefore  I  think 
that  indirect  evidence,  based  upon  transactions 
other  than  those  charged  in  the  indictment,  was 
not  admissible  within  the  rule  which  permits 
such  evidence  to  be  given  to  negative  mistake  or 
accident.  The  case  of  Beg.  v.  Bh4>de8  {tUn  »up.) 
has  been  spoken  of  as  though  it  were  an  illustra- 
tion of  the  rule  to  which  I  have  referred.  When 
the  case  is  carefully  examined,  I  think  it  is  plain 
that  the  evidence  in  that  case  was  admitted  because 
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it  had  a  direct  bearing  apoa  the  matter  in  issue. 
The  false  pretenoe  alleged  in  that  case  was  that 
the  defendant  pretend^  that  he  was  carrying  on 
a  bond  fide  business,  wheu  in  truth  it  was  a  bogus 
business.  The  fact  that  the  business  was  a  bogus 
business  could  only  be  proved  by  showing  the 
manner  in  which  the  business  hsbd  been  carried 
on,  and  therefore  all  transactions  tending  to  show 
the  general  character  of  the  business  carried  on 
had  a  direct  bearing  upon  one  of  the  main  ques- 
tions in  the  case.  The  principle  of  that  case 
seems  to  me  to  have  no  analogy  to  the  present. 
The  case  of  Blake  v.  Albion  Life  Aasurance  Society 
(40  L.  T.  Rep.  211;  4  G.  P.  Div.  94)  is  a  case  in 
which  it  was  held  that,  in  order  to  establish  that 
a  particular  transaction  was  fraudulent  to  the 
knowledge  of  the  person  charged,  evidence  was 
admitted  to  prove  that  the  act  in  question  was 
one  of  a  series  of  fraudulent  acts  having  common 
features.  In  that  case  a  person  acting  under  the 
real  or  assumed  name  of  Howard  had  mduced  the 
plaintiff  to  pay  to  the  defendant  company  a  sum 
of  money  by  way  of  premium  to  effect  a  policy  of 
assurance  on  his  life  upon  the  representation  that 
if  he  effected  the  policy  he  would  obtain  from  the 
defendant  company  a  loan  of  money.  The  plain- 
tiff never  did  obtain  any  such  loan,  and  he  brought 
his  action  against  the  defendant  company  to 
recover  back  the  amount  of  the  premium  paid  by 
him,  on  the  around  that  it  h&d  been  obtained 
from  him  by  fiaud,  and  that  there  never  was  any 
intention  on  the  part  of  the  defendant  company 
to  make  the  promised  loan.  In  order  to  prove 
that  Howard  was  the  agent  of  the  defendant 
company,  and  that  the  company  had  obtained  the 
money  paid  to  them  by  the  plamtiff  through  the 
fraud  of  Howard  committed  for  them  and  with 
their  knowledge,  evidence  was  admitted  to  prove 
a  series  of  smiilar  transactions  extending  over 
years.  But  the  present  case  does  not  fall  within 
the  rule  of  the  case  I  have  last  referred  to.  The 
single  incident  of  the  5th  July  cannot  be  regarded 
as  evidence  of  a  system  of  fraud.  If,  then,  the 
evidence  of  the  transaction  on  the  5th  July  is  not 
admissible  to  negative  mistake  or  accident,  and  is 
not  admissible  as  evidence  of  a  system  of  fraud, 
it  is  inadmissible  on  the  ground  that  it  tended 
directly  to  prove  the  knowledge  of  the  prisoner  of 
the  statue  of  his  banking  account  at  the  dates 
when  the  cheques  mentioned  in  the  second  indict- 
ment were  issued.  But  I  think  it  is  obvious  the 
passing  of  a  cheque  by  the  prisoner  on  the  5th 
July,  which  was  dishonourea,  had  no  bearing 
upon  the  question  of  the  knowledge  of  the 
prisoner  of  the  state  of  his  banking  account  on 
the  24th  or  25th  June,  and  such  evidence  was,  I 
think,  inadmissible  on  the  chanzes  contained  in 
the  second  and  third  counts.  Further,  I  think, 
such  evidence  was  not  admissible  on  the  charge 
of  the  6th  July  contained  in  the  first  count, 
because  there  is  no  evidence  to  show  that  the  dis- 
honour of  the  cheque  of  the  5th  July  was  brought 
to  the  knowledge  of  the  prisoner  before  or  at  the 
time  he  issued  the  cheque  of  the  6th  July.  But 
even  if  this  evidence  were  admissible  on  the 
charge  of  the  5tb  July,  I  think  it  was  clearly  not 
admissible  on  the  charge  of  the  24th  and  25th 
June.  The  evidence  of  Harold  F.  Ramsey  was 
admitted  without  any  restriction,  and  the  jury 
Were  not  directed  that  they  were  to  consider  it  as 
bearing  upon  the  first  count  only.  The  jury,  as  I 
unci^rstand,   re tu rued  a  general  verdict,    and,  if  i 


any  evidence  was  improperly  admitted,  I  think  the 
conviction  should  be  quashed.  No  doubt  in  cases 
where  a  general  verdict  has  been  given  and  in  the 
opinion  of  this  court  the  evidence  adduced  has 
been  insufficient  to  support  the  charge  on  one 
count,  and  sufficient  to  support  the  charge  on 
another,  it  may  be  right  to  quash  the  conviction 
on  one  count  only  and  to  uphold  the  conviction 
on  the  other.  But  where  evidence  which  ?ras 
admissible  on  one  count  only  has  been  admitted 
generally,  I  do  not  think  that  such  a  course  can 
be  safely  pursued,  because  it  is  impossible  to 
know  what  effect  Uie  admission  of  such  evidence 
may  have  had  upon  the  minds  of  the  jury. 
I  therefore  think  that  the  evidence  of  the  trans- 
action of  the  5th  July  was  not  admissible  on  any 
of  the  counts  of  the  second  indictment,  and  that 
the  conviction  should  be  quashed ;  and  even  if  the 
evidence  of  the  transaction  of  the  5th  July  should 
be  held  to  be  admissible  as  bearing  on  the  first 
count,  yet,  as  it  was  admitted  generally,  and  the 
jury  were  not  directed  to  consider  that  evidence 
in  connection  with  that  count  alone,  I  should  still 
be  of  opinion  that  the  conviction  should  be 
quashed.  On  the  question  whether,  if  the  evi- 
of  Ramsey  were  admissible  on  other  grounds,  it 
ceased  to  be  admissible  on  the  ground  that  the 
defendant  had  been  acquitted  of  the  charge  con- 
tained in  the  first  indictment,  I  entertained 
during  the  argument  considerable  doubt,  but  on 
consideration  I  am  of  opinion  that  that  objection 
cannot  be  maintained.  I  have  had  the  advantage 
of  reading  the  judgments  of  Wright  and 
Ghannell,  JJ.,  and  on  the  last- mentioned  point  I 
agi*ee  wiiJi  the  opinions  expressed  by  them. 

Ridley,  J. — ^I  have  read  the  judgment  which 
has  been  delivered  by  Bruce,  J.  I  agree  with  it, 
and  I  do  not  think  that  I  can  usefully  add  any- 
thing further. 

Dabling,  J. — It  appears  to  me  that  the 
evidence  of  Ramsey  would  certainly  have  been 
admissible  in  the  first  instance  on  the  trial  of  the 
indictment  on  which  the  defendant  was  convicted 
although  in  itself  incapable  of  sustaining  another 
charge  against  him  of  a  criminal  offence — that  is, 
had  there  not  been  the  former  trial  in  the  course 
of  which  this  evidence  had  already  been  given.  I 
think  it  was  material,  for  it  went  some  way  to 
show  that  the  defendant  knew  he  had  no  assets 
at  the  bank  on  which  he  gave  a  cheque,  as  this 
had  already  been  brought  to  his  notice  with 
regard  to  another  cheque  given  by  him  but  a  very 
short  time  before.  This  evidence  had,  however, 
been  given  in  the  first  trial,  and  it  is  said  that 
therefore  it  was  not  again  admissible,  on  the 
ground  stated  in  the  case  reserved.  This  is  in 
effect  to  state  that  this  case  comes  within  the  rule 
Nemo  debet  bis  puniri  pro  uno  delicto,  a  rule  which 
applies  equally  in  civil  actions  under  the  form 
Nemo  bis  vexari  debet  pro  eadem  causa.  This  rule 
is  the  foundation  of  the  pleas  in  bar  known  as 
autrefois  acquit  and  autrefois  convict.  Now,  to 
this  indictment,  on  which  the  defendant  was  con- 
victed, it  would  not  have  availed  him  to  plead 
either  of  those  pleas,  and  to  have  supported  them 
by  evidence  of  the  ixial  in  Ramsey  s  case.  Had 
only  the  evidence  given  on  the  trial  of  Ramsey's 
case  been  given  on  the  trial  of  this  indictment 
there  would  have  been  no  evidence  to  go  to  the 
jury,  for  there  would  have  been  none  of  the 
giving    of    the    cheque    or    making    the   false 
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pretenoe  charged  as  a  crime  by  this  indictment. 
It  seems  to  me,  therefore,  that  by  the  admission 
of  this  evidence  the  defendant  was  not  bis 
vexattM,  for  I  feel  sure  that  those  words  are  not 
to  be  understood  as  meaning  that  a  man  is  not  to 
be  more  than  once  annoyed  oy  the  same  evidence. 
I  think  they  mean  that  he  is  not  to  be  by  legal 
process  twice  exposed  to  the  risk  of  being  found 

failty  of  the  same  crime,  or  the  same  tort,  or 
able  twice  to  pay  the  same  debt,  be  it  to  the 
State  or  to  his  fellow  citizen.  To  hold  otherwise 
seems  to  me  to  rule  that  evidence  which  has  been 
given  once  shall  never  again  be  produced  against 
the  same  defendant ;  yet  it  is  plain  that  up  to  a 
certain  point  the  evidence  must  often  be  the 
same  although  the  defendant  is  accused  of  wrongs 
done  to  two  distinct  persons,  and  that  in  different 
suits  or  forensic  proceedings.  It  seems  to  me 
impossible  to  say  that  the  evidence  of  which  a 
summary  has  been  ^iven  by  my  Lord  was  irrele- 
vant to  the  issue,  out  I  think  it  might  well 
have  produced  a  prejudice  against  the  de'en. 
dant  out  of  all  proportion  to  its  real  weight 
and  importance.  The  recorder  might  therefore, 
I  think,  well  have  suggested  to  the  counsel  for 
the  prosecution  that  he  should  not  press  the 
evid<>nce  on  the  court  But  as  a  matter  of  law 
I  am  of  opinion  that  the  evidence  of  Ramsey  was 
admissible. 

Ghaknell,  J. — It  is  an  elementary  principle 
of  criminal  law  that  a  prisoner  can  only  be  con- 
victed on  a  criminal  charee  by  evidence  bearing 
directly  on  that  charge,  and  that  it  is  inadmissible 
to  endeavour  to  support  the  charge  by  showing 
that  the  prisoner  has  committed  other  similar 
offences,  and  is  therefore  likely  to  have  committed 
the  one  with  which  he  is  charged.  I  know  of  no 
exceptions  to  this  rule ;  but  nevertheless  there  are 
cases  where  evidence  of  transactions  other  than 
those  the  subject  of  the  indictment  can  be  given, 
because  those  transactions  have  a  direct  b^rinff 
upon  one  of  the  questions  at  issue  on  the  trial  c9 
the  particular  indictment.  Where  the  proof  of 
an  offence  involves  the  proof  of  such  matters 
as  intent  to  defraud,  or  guilty  knowled^  or  the 
like,  the  evidence  of  other  transactions  is  often 
the  only  evidence  by  which  that  essential  part  of 
the  offence  can  be  proved.  In  such  cases  evi- 
dence  of  other  transactions  is  admitted,  not  for 
the  purpose  of  showing  that  the  prisoner  com- 
mitted tne  other  offences,  but  for  the  purpose  of 
showing  that  the  transaction  the  subject  of  the 
indictment  was  done  with  the  intent  to  defraud 
or  with  guilty  knowledge,  as  the  case  may  be.  It 
seems  to  me  to  be  a  mistake  to  say  that  if  the 
other  transactions  have  been  the  subject  of  an 
indictment  the  prisoner  is  beins  twice  vexed  for 
the  same  matter  oy  the  proof  of  uiem,  on  a  subse- 
quent indictment,  being  allowed.  The  objection 
in  tiie  present  case  is  to  the  evidence  of  Ramsey. 
The  mere  fact  that  he  had  given  evidence  in  tiie 
oase  in  which  the  prisoner  had  been  acquitted  did 
not,  of  course,  make  his  evidence  inadmissible. 
No  one  suggested  that  the  evidence  of  the  banker's 
-clerk,  the  solicitor,  and  the  trustee  in  bankruptcy, 
given  also  in  the  former  case,  was  inadmissible  m 
the  second  case.  K  the  evidence  of  Ramsey  was 
wanted  to  show  that  the  prisoner  had  committed 
a  fraud  on  Ramsey,  that  not  being  the  fraud  for 
which  he  was  indicted,  it  would  m  inadmissible. 
But  it  was  not  wanted  for  that  purpose,  but  to 
«how,  if  possible,  that  frauds  were  committed  on 


Rawlings  and  Morris.  In  my  opinion  its  admissi- 
bility depends  upon  its  relevancy,  and  upon  the 
question  of  relevancy  I  fully  coocur  in  the  judg- 
ment of  the  court. 

Solicitors:    for   the    Grown,  SolicUor   to    the 
Treasury ;  for  the  prisoner,  TatUe,  Bath. 


Saturday,  July  28, 1900. 

(Before  Mathbw,  Lawbancb,  Wbight, 
Kbnnedy,  and  Dablino,  JJ.) 

Rbg.  r.  Button,  (a) 

Criminal  lavo  —  False  pretence  —  Attempting  to 
obtain  m^mey  by  —  Memoteness  of  pretence — 
Entering  for  race  under  false  name. 

A  person  entered  himself  for  certain  foot  races 
under  a  false  name.  Me  was  a  weU-Jcnown 
nmner,  cmd  tJie  name  under  which  he  entered 
was  that  of  a  man  who  had  never  won  a  race. 
The  result  of  his  entering  under  this  false  name 
wcu  that  he  received  a  favourable  handicap.  He 
won  the  races,  but  did  not  receive  the  prizes. 

Held,  that  he  was  rightly  convicted  of  attempting 
to  obtain  goods  by  false  pretences,  and  tJiat  Reg. 
V.  Lamer  (14  Cox  C.  C.  497)  did  not  apply. 

Thb  facts  of  this  case  stated  by  the  Recorder  of 
Lincoln  were  shortly  as  follow : — 

At  certain  athletic  sports  held  at  Lincoln  the 
name  of  one  Sims  was  entered  for  two  foot  races. 
Sims  had  never  won  a  race,  and  the  forms  on 
which  his  name  was  entered  gave  a  true  account 
of  his  athletic  performances.  It  was  proved  that 
Sims  did  not  himself  enter  his  name,  and  that  he 
knew  nothing  of  the  entry.  "  Sims  "  was  siven 
by  the  handicapper  a  more  favourable  handicap 
than  would  have  been  given  to  the  prisoner,  who 
was  an  excellent  and  well-known  runner.  Sims, 
who  was  not  present  at  the  sports,  was  personated 
by  the  prisoner,  who  won  both  races.  The  suspicion 
of  the  handicapper  being  aroused,  he  asked  the 
prisoner  whether  he  was  Sims  and  whether  he 
had  never  won  a  race,  to  which  the  prisoner 
replied  that  he  was  Sims,  and  that  he  bad  never 
won  a  race.  The  prisoner  did  not  ask  for  the 
prizes.  The  prisoner  was  indicted  for  attempt- 
ing to  obtain  goods  by  false  pretences,  and  was 
found  guilty  by  the  jury. 

Perci/val  Hughes  for  the  prisoner. — The  prisoner 
never  applied  for  the  prizes,  and  Beg.  v.  Lamer 
(14  Gox  G.  G.  497)  snows  that  the  mere  entry 
under  a  false  name  is  too  remote  to  support  a 
charge  of  attempting  to  obtain  goods  by  false 
pretoioes.  In  that  case  also  the  derandant 
actually  received  a  prize.  The  mere  intention  to 
commit  a  crime  is  not  criminal,  and,  as  the 
prisoner  did  not  apply  for  the  prizes,  the  last  act 
necessary  to  complete  the  offence  is  wanUnff.  The 
conviction  is  bad  on  the  authority  of  Beg.  v. 
Eagleton  (24  L.  J.  158,  M.  G.). 

Montague  Shearman  and  T.  HoUis  Walker,  for 
the  Grown,  were  not  called  upon  to  argue. 

Mathbw,  J. — I  am  of  opinion  that  this  con- 
viction must  be  upheld.  It  is  contended  that  the 
case  reported  in  Cfox  is  a  decision  to  the  contraiy. 
But  in  that  case  the  Gommon  Serjeant  had  to 
direct  the  jury,  and  he  directed  tiiem  as  to 
what  in  his  opinion  was  the  meaning  of  what 

(a)  Beportad  by  A.  A.  Bbthuvi,  Esq.,  Barriitar-U-LftV. 
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Stepben,  J.  thought.  With  that  oondasion  of 
the  Gommon  Serjeant  Lindley,  J.  differed,  and  I 
am  of  opinion  that  Lindley,  J.  was  ri^ht.  The 
question  is  purely  a  question  of  fact.  With 
what  intent  did  the  man  enter  his  name  P  What 
was  his  object  P  Was  it  to  obtain  a  prize,  and 
was  that  object  too  remote  from  the  false  pretence  P 
No  reasonable  man  could  have  any  doubt  on 
the  subject.  The  prisoner  represented  himself  as 
a  man  who  had  not  won  a  race,  and  he  was 
handicapped  in  accordance  with  that  representa- 
tion, whereas  he  had  in  fact  won  races.  It  was 
said  that  "  he  did  it  for  a  lark.**  The  jury  had 
an  opportunity  of  expressing  their  opinion  on  the 
point.  It  was  also  said  that  winnmg  the  raqe 
was  due  to  his  athletic  prowess ;  it  was,  however, 
also  due  to  the  false  pretence,  and  if  the  prisoner 
had  not  been  found  out  he  would  have  got  the 
money.  The  jury  found  that  the  pretence  was 
made  by  the  prisoner,  that  it  waa  false,  and  that 
it  was  not  too  remote.  We  are  of  opinion  that 
the  conviction  must !«  upheld. 

Lawbance,  J. — I  coDcur. 

Wbioht,  J. — If  the  pri^uer  had  merely  entered 
for  the  race  without  running;,  the  prisoner  might 
have  had  a  defence  to  the  charge.  But  he  not  only 
entered,  but  ran  in  the  race.  I  aspree  that  we 
cannot  take  Beg,  v.  Lamer  as  an  auwority. 

Kbknbdt  and  Dabling,  JJ.  concurred. 

Conviction  affvrmed, 

Solicitpr  for  the  Grown,  A,  L,  Bayner, 
Solicitor  for  the  prisoner,  Clinch,  Gravesend. 


Saturday,  July  28, 1900. 

(Before    Mathbw,   Lawbakcb,   Wbight, 
Kbnnbdy,  and  Dabling,  JJ.) 

Bbg.  v.  Stbbbteb.  (a) 

Criminal  law — Receiving  stolen  goods — Receiving 
goods  stolen  by  a  wfe  from  her  husband — 
iareeny  Act  (24  <1^  25  Viet,  c.  96),  s.  91— Afarried 
Women's  Property  Act  1882  (45  <fe  46  Vict  c,  75), 
ss,  12, 16. 

A  married  woman  who  takes  the  goods  of  her 
husband  against  his  will  may  be  indicted  for 
larceny  because  of  the  provisions  of  the  Married 
Women's  Property  Act  1882,  ss.  12,  16.  But 
such  taking  is  not  larceny  at  coTMnon  law,  nor 
by  virtues  of  the  Larceny  Act  (24  A  25  Vict,  c,  96). 

A  receiver,  therefore,  of  goods  stolen  by  a  wife 

from  her  husband  is  not  guilty  of  felony,  for 

receiving  stolen  goods  is  made  penal  by  2^  A  2& 

Vict.  c.  ^,  s.  91,  only  where  the  stealing  amounts  to 

a  felony  at  common  law  or  by  virtue  of  that  Act. 

Beg.  v.  Smith  (22  L,  T,  Rep,  554 ;  11  Cox  C.  C. 
511;  L.  Bep.  1  C.  C.  B.  266)  followed. 

This  case,  stated  by  the  Ghairman  of  the  West 
Sussex  Quarter  Sessions  for  the  consideration  of 
the  court,  was  as  follows : — 

Ellen  Tickner  and  William  Streeter  were  tried 
before  me  at  the  Midsummer  Quarter  Sessions 
for  West  Sussex  held  at  Horsham  on  Thursday, 
the  28tii  June  1900,  for  larceny  in  a  dwelling- 
house  of  some  household  goods,  a  sewing  machine, 
and  27Z.  in  money.  A  count  for  receiTmg  in  the 
usual  form  was  added  to  the  indictment,  a  copy 
d  which  is  sent  herewith  for  reference. 

It  appeared  from  the  evidence  that  the  defen- 

(a)  Beported  by  A.  A.  Bithukb,  Eiq.,  Bftxriater-ftt-Lftv. 


dant  Ellen  Tickner  was  living  with  her  husband 
James  Tickner,  to  whom  she  had  been  married 
twenty-six  or  twen^-seven  years,  at  Stammerham, 
near  Horsham.  The  defendant  William  Streeteir 
was  lodging  with  them. 

On  the  Slst  April  1900  James  Tickner  turned 
Streeter  out  of  the  house.  On  the  11th  May 
Ellen  Tickner  packed  and  sent  by  the  carrier  to 
Horsham  two  boxes,  labelled  "  Streeter,  passenger 
to  Brighton,"  which  the  carrier  handed  to  Streeter 
at  Horaham  station.  Ellen  Tickner  shortly  i^ter- 
wards  left  her  husband's  house  while  he  was  at 
work,  and  joined  Streeter  at  Southwater  station 
on  the  line  to  Brighton.  They  were  subsequently 
living  together  as  man  and  wife  at  Famham. 
James  Tickner  after  his  wife's  disappearance 
missed  the  money  and  goods  referred  to  in  the 
indictment,  and  gave  information  to  the  police 
which  led  to  the  arrest  of  the  prisoners. 

At  the  time  of  the  arrest  the  missing  goods 
were  found  in  the  boxes  which  Ellen  Ticlmer  had 
sent  to  Streeter,  and  272.  in  money  was  found  in 
Streeter's  box,  the  key  of  which  was  found  in 
Ellen  Tickner*s  purse. 

There  was  no  evidence  of  any  of  the  goods 
being  missed  before  Ellen  Tiokner's  departure. 

At  the  close  of  the  case  for  the  prosecution 
counsel  for  Streeter  submitted  that  as  regards 
him  there  was  no  case  inasmuch  as  on  the  first 
count  there  was  no  evidence  a^^ainst  him,  and 
upon  the  second  count  that,  even  if  it  were  proved 
that  EUen  Tickner  had  committed  a  felony 
against  her  husband  under  the  provisions  of 
sects.  12  and  16  of  the  Married  Women's  Pro- 
perty Act  1882  (45  &  46  Yict.  c.  75)  by  takiug^ 
away  his  goods,  jet  that  Streeter  could  not  be 
indicted  for  receiving  sach  goods  knowing  them 
to  be  stolen  as  that  statute  had  not  made  such 
receiving  a  felony,  and  that  under  sect.  91  of  the 
Larceny  Act  1861  only  persons  who  received 
goods  the  stwding  of  wmch  amounted  to  a  felony 
either  at  common  law  or  under  the  provisions  of 
that  Act  could  be  indicted  as  receivers,  and  that,, 
as  the  stealing  by  a  wife  of  goods  belonging  to 
her  husband  was  not  a  larceny  at  common  law  or 
under  the  Larceny  Act,  no  receiver  of  such  gooda 
could  be  indicted  for  a  felony,  and  my  attention  was 
called  to  the  case  of  Beg.  v.  Smith  (22  L.  T.  Bep» 
554 ;  11  Gox  G.  G.  511 ;  L.  Bep.  1  G.  G.  B.  266). 

I  determined  to  leave  the  case  to  the  jury,  but 
expressed  my  willingness  to  reserve  the  point  if 
necessary. 

After  nearinff  evidence  on  behalf  of  the  prisoners,, 
the  jury  foundtiie  prisoner  Ellen  Tickner  ^ilty 
upon  the  first  count,  and  the  prisoner  William 
Streeter  not  guilty  on  the  first  count,  and  g^iilty 
on  the  second  count. 

Ellen  Tickner  was  sentenced  to  six  months*^ 
imprisonment  in  the  second  division,  and  Streeter, 
upon  application  being  made  by  his  counsel  for  a 
case  to  be  stated,  was  Uberated  on  bail. 

The  question  for  the  decision  of  this  honourable 
court  is  whether  upon  the  facts  set  out  above 
Streeter  could  be  indicted  for  receiving  goods 
stolen  by  EUen  Tickner  from  her  husband. 

BoBT.  Ht.  Hubst, 
Ghaii*man  of  West  Sussex  Quarter  Sessions. 

Baven  for  the  prisoner. — ^The  conviction  is  bad. 
A  conviction  for  receiving  stolen  goods  cannot  be 
sus^uned  unless  the  stealing  was  a  felony  at 
common  law  or  by  virtue  of  the  provisions  of  the 
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Larceny  Aot  (24  &  25  Yiot.  c.  96).  A  wife  oonld 
not  until  the  passing  of  the  Married  Women's 
Property  Act  1882  (45  &  46  Yict.  c.  75).  ss.  12, 16, 
com mit  larceny  of  her  husband's  goods : 

Reg.  ▼.  Emnyy  36  L.  T.  Bep.  36  ;  16  Cox  C.  C.  397 ; 
2  Q.  B.  Div.  307. 

As  the  stealing  in  this  case  was  stealing  only 
l)ecause  of  the  provisions  of  the  Married  Women^ 
Property  Act  1882,  there  can  be  no  felonious 
receiving.  The  case  of  Beg.  v.  Smith  (sup.)  is 
analogous. 

Graham  CampheU  for  the  Crown. — Bea.  v. 
Smith  is  bad  law.  It  is  described  in  St^hen's 
Digest  of  the  Criminal  Law  (5th  edit.,  p.  ^0)  by 
Stephen,  J.  as  "an  instructive  but  unfortunate 
decision."  The  court  will  overrule  a  case  which 
is  no  longer  law.  An  instance  is  Beg.  v.  Brown 
(61  L.  T.  Rep.  594 ;  16  Cox  0.  0.  715 ;  24  Q.  B. 
Div.  357),  in  which  case  the  court  overruled  Beg. 
V.  CoUins  (L.  &  C.  471). 

Mathbw,  J. — This  case  is  concluded  by  Beg, 
V.  Smith.  There  were  formerly  two  oases  in 
which  an  indictment  for  larceny  would  not  lie ; 
one  was  the  case  in  which  a  wife  stole  from  her 
husband,  and  the  other  the  case  in  which  a  partner 
stole  partnership  property.  These  defects  in  the 
law  were   corrected   by    two   enactments.    The 

Sartner  who  stole  was  made  responsible  by 
1  &  32  Yict.  c.  116,  8. 1,  and  the  wue  was  made 
responsible  by  the  Married  Women's  Property  Act 
1882  (45  &  46  Vict.  c.  75),  s.  16.  We  must  turn 
to  the  Act  under  which  receiving  stolen  goods  was 
made  criminal.  The  Larceny  Act  (24  £  25  Yict. 
c.  96),  s.  91,  enacts  that  whosoever  shsJl  receive 
any  chattel,  &c.,  the  stealing  of  which  '*  shall 
amount  to  a  felony  either  at  common  law  or  by 
virtue  of  this  Act,"  shall  be  guilty  of  felony. 
Now,  this  stealing  was  not  felony  at  common  law 
jior  by  virtue  of  the  Larceny  Act.  The  case  of 
Meg.  V.  Smith  was  the  case  of  a  partner  stealing 
partnership  property.  It  was  held  that  an  indict- 
ment would  not  lie  against  a  receiver,  and  in  this 
oase  the  decision  must  be  the  same. 

Lawbancb,   Wright,  Kbnnbdt,  and  Dab- 

LING,  JJ.  concurred.  C(mmction  quashed. 

Solicitors  for  the  Crown,  Vreeton,  Stow,  and 
Preaton,  for  Bawlieon  and  Butler,  Horsham. 

Solicitors  for  the  defendant,  Brigge-Boehe, 
Savruer,  and  Co.,  for  BuckweU  and  Berkeley, 
Brighton. 


HOirSE    OF   LORDS. 


July  10  and  12, 1900. 

•(Before    the    Lobd    Chancbllob    (Halsbury), 
Lords  Shakd,  Dayby,  and  Eobbbtson.) 

Cambbbwell  Asbbssmbnt  Committbb  v. 

Ellis,  (a) 

ON  APPEAL  FBOM  THB  GOXTBT  OF  APPEAL  IN 

ENGLAND. 


Poor  rate-^Metropolie — Quinquennial  valuation — 
Supplemental  valuation  Uet  —~  AUeraiion  in 
value  of  particular  hereditament — Evidence— 
ValuaHon  (Metropolis)  Act  1869  {32  &  ^  Vict, 
c.  67),  ss.  46,  47. 

The  alteration  in  value  referred  to  in  sect.  47  of  the 

(o)  Reported  by  O.  £.  Maldbm,  Eeq.,  Benietar-M-Lav. 


Valuation  {Metropolis)  Act  1869  as  jusHfying 
the  inclusion  of  a  hereditament  in  a  prormonoZ 
or  supplemental  valuation  list  must  he  an  alter- 
ation from  a  cause  affecting  that  particular 
hereditament,  and  not  from  a  general  rise  in  the 
value  of  property. 

In  each  ease  the  onus  is  upon  those  alleging  an 
alteration  in  valus  to  prove  the  nature  an4 
cause  of  such  alteration,  and  evidence  of  an 
increase  of  value  in  fact  is  not  necessarily  evi- 
dence of  an  increase  %n  value  within  the  meaning 
of  the  section. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Russell,  CfTj.,  Smith  and 
Williams.  L. Jj.),  reported  in  81  L.  T.  Rep.  661 ; 
(1900)  1  Q.  B.  68,  who  had  reversed  a  decision  of 
the  Diyisional  Court  (Lawranoe  and  Channell, 
JJ.)  upon  a  special  case. 

The  respondent  had  appealed  to  the  Court  of 
Quarter  Sessions  for  the  County  of  London 
against  a  supplemental  valuation  list  for  the 
parish  of  Camberwell  by  which  the  assessment  of 
nis  house  was  increased  between  two  quinquennial 
valuations. 

The  (3ourt  of  Quarter  Sessions  dismissed  the 
appeal  subject  to  a  case  stated  for  the  Queen's 
Bench  Division  as  follows  :*- 

1.  The  appellant  is  and  has  been  since  Oct. 
1896,  the  occupier  of  a  public- house  known  as  the 
Adam  and  Eve,  High-street,  Peckham,  in  the 
parish  of  Camberwell. 

2.  At  the  quinquennial  valuation  in  1895  the 
gross  and  rateable  values  of  the  said  public-house 
were  fixed  at  485Z.  and  405Z.  respectively,  which 
values  were  duly  entered  in  the  quinquennial 
valuation  list  made  in  that  year. 

3.  By  a  provisional  list  made  in  Deo.  1896  the 
assessment  of  the  said  public-house  was  increased 
by  the  overseers  to  600Z.  gross  and  5Q01.  rateable 
value,  and  objection  was  made  by  the  appellant 
to  the  said  increased  assessment  on  the  ground 
that  the  said  public-house  had  not  in  the  course 
of  the  year  in  which  the  said  provisional  list  was 
made  increased  in  value  by  the  addition  thereto 
or  erection  thereon  of  any  building,  nor  had  there 
been  any  increase  of  value  from  any  cause  within 
the  meaning  of  sect.  47  of  the  Valuation  (Metro- 
polis) Act  1869. 

4.  At  the  hearing  of  the  objection  the  assess* 
ment  committee  endeavoured  to  get  from  the 
appellant  information  as  to  the  premium  g^vea 
by  him  for  tiie  lease  of  the  said  public-house. 
This  information  the  appellant  refused  to  give» 
and  the  assessment  committee,  after  hearing  the 
said  objection  and  viewing  the  public-house, 
reduced  the  assessment  to  575{.  gross  and  4851. 
rateable  value. 

5.  In  the  supplemental  valuation  list  made  in 
1897  the  appellant's  public-house  was  again  valued 
and  assessed  at  575L  gross  and  485L  rateable. 

6.  The  appellant  objected,  and  on  appemng 
before  the  assessment  committee  contended  inter 
alior^l)  That  the  said  public-house  had  been 
improperly  included  in  the  provisional  list,  and 
therefore  ought  not  to  be  included  in  the  supple- 
mental list  and  was  therein  too  highly  rated; 
(2)  that  no  alteration  in  the  value  of  the  public- 
house  had  taJcen  place  during  the  twelve  months 
preceding  the  making  of  the  supplemental  valua- 
tion list  within  the.  meaning  of  sect  46,  sub- 
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sect.  1,  of  the  Yalaation  (MetropoliB)  Act  1869 ; 
and  (3)  that  the  overseers  were  not  in  law  entitled 
to  consider  or  in  any  way  to  act  on  any  sum  of 
money  paid  or  supposed  to  have  been  paid  for  the 

Enblic-house  either  since  the  date  of  the  valuation 
st  in  force  at  the  time  of  the  making  of  the  said 
provisional  list  or  at  all. 

7.  The  assessment  committee  refused  to  grant 
the  appellant  any  relief,  and  he  appealed  to  the 
quarter  sessions  for  the  county  of  London. 

8.  At  the  hearing  of  the  appeal  counsel  for  the 
appellant  again  objected  to  any  question  being  asked 
or  any  evidence  being  gijen  about  the  premium 
paid  by  the  appellant.  The  Court,  however,  over- 
ruled the  objection,  and  the  fact  was  elicited  that 
the  appellant  had  paid  16,400Z.  as  the  considera- 
tion for  his  lease.  No  evidence  was  given  as  to 
the  precise  amount  of  the  premium  paid  in  1895 
or  any  time  previously,  but  it  was  admitted  by 
one  of  the  appellant's  witnesses  that  assuming 
the  valuation  appearing  in  the  quinquennial  list 
made  in  1895  to  have  been  calculated  according 
to  the  method  usually  adopted  in  the  parish  of 
Oamberwell,  the  valuation  must  have  been  based 
on  a  supposed  payment  of  a  promiam  of  about 
6400Z.  The  assessment  committee,  however,  at 
the  time  of  the  revision  of  the  quinquennial 
valuation  list  did  not  in  fact  know  the  precise 
amount  of  the  premium  which  had  been  paid  by  the 
then  occupier.  Evidence  was  given  by  a  valuer  on 
behalf  of  the  respondents  that  there  had  been 
since  the  date  of  the  auinquennial  valuation  list  a 
general  appreciation  of  licensed  houses  throughout 
the  metropolis,  and  that,  in  his  opinion,  the 
annual  value  of  the  said  public-house  had  between 
April  and  Oct.  1896  increased  by  about  lOOZ.  It 
was,  however,  admitted  that  there  had  been  no 
structural  alteration  to  the  public-house.  No 
evidence  was  given  of  any  circumstances  specially 
affecting  tbe  annual  value  of  the  public-house. 
The  respondents  contended  they  were  not  bound 
to  give  any  such  evidence,  but  that  it  was  enough 
for  them  to  show  that  the  value  had  in  fact 
increased. ,  It  was  further  admitted  that  no  public- 
houses  had  been  placed  in  the  provisional  or 
supplemental  lists  except  such  as  had  in  fact  been 
sold  since  the  date  of  the  quinquennial  valuation 
thereof,  although  public-houses  in  the  neighbour- 
hood had  generally  increased  in  value. 

9.  For  uie  astiessment  committee  it  was  con- 
tended that  it  was  not  necessary  that  there  should 
be  a  structural  alteration  of  the  rated  premises 
in  order  to  warrant  their  insertion  in  a  supple- 
mental list,  that  the  facts  mentioned  as  to  the 
premiums  given  for  the  lease  of  the  public-house 
were  evidence  of  an  alteration  in  matters  ntated 
in  the  quinquennial  valuation  list  during  the 
twelve  months  preceding  the  making  oi  the 
supplemental  list  within  sect.  46  of  the  valuation 
{Mi^nropolis)  Act  1869,  and  that  the  payment  of 
such  premium  showed  that  there  had  been  such  a 
matenal  and  unforeseen  alteration  of  the  value 
of  the  public-house  as  to  warrant  its  insertion  in 
the  supplemental  list. 

10.  For  the  appellant  it  was  contended  that  the 
facts  hereinbefore  mentioned  were  not  in  law  any 
•evidence  of  an  alteration  within  the  meaning  of 
sect.  46,  sub-sect.  1,  of  the  Valuation  (Metropolis) 
Act  1869,  and  that  all  evidence  as  to  the  amount 
of  premium  paid  by  the  appellant  for  the  public- 
house  in  Oct.  1896,  was  irrelevant  and  inadmis- 
sible, and  that  the  amount  of  such  premium  in 

iVfAG   Cas— Vol.  XIX. 


the  absence  of  any  evidence  save  as  hereinbefore 
stated  as  to  the  premiums  previously  paid  could 
not  afEord  any  indication  of  an  alteration  in  the 
value  of  the  public-house. 

11.  The  Court  of  Quarter  Sessions  gave  judg- 
ment confirming  the  values  in  the  supplemental 
list. 

12.  Thequestions  for  the  opinion  of  the  court 
are :  (1)  Wnebher  the  alteration  in  value  which 
took  place  during  the  twelve  months  preceding 
the  making  of  the  said  supplemental  valuation 
list  was  in  law  an  alteration  within  the  meaning 
of  sect.  46,  sub-sect.  1,  of  the  Valuation  (Metro- 
polis) Act  1869.  (2)  Whether  the  amount  of  pre- 
mium paid  by  the  appellant  in  Oct.  1896,  for  the 
public-house  ought  to  have  been  received  in  evi- 
dence.  (3)  Whether  the  amount  of  such  premium 
was  ia  law  any  evidence  of  an  alteration  within 
the  meaning  of  the  sub-section  hereinbefore  men- 
tioned. 

The  Divisional  Court  upheld  the  decision  of  the 
Court  of  Quarter  Sessions,  but  their  j  adgment  was 
reversed,  as  above  mentioned.  The  assessment 
committee  appealed, 

Balfour  Browne,  Q.C.,  Maemorran,  Q.C.,  and 
Ryde  for  the  appellants,  contended  that  the  view 
taken  by  the  Divisional  Court  was  right :  (see  New 
Miver  Company  v.  Islington  Assessment  CommitteSf 
40  L.  T.  kep.  322 ;  4  Q.  B.  Div.  309).  It  is 
enough  to  prove  an  increase  in  value,  in  fact, 
which  was  done  in  this  case :  (see  Beg,  v.  East  and 
West  India  Docks,  51 L.  T.  Bep.  97  ;  13  Q.  B.  Div. 
374).  It  is  not  necessary  to  show  that  there  has 
been  a  structural  alteration :  (Beg.  v.  8t.  Mary 
Islington,  57  L.  T.  Bep.  274 ;  19  Q.  B.  Div.  529). 
No  attempt  is  made  to  go  behind  the  quinquennial 
valuation,  but,  in  fact,  unforeseen  circumstances 
have  caused  a  great  increase  in  value  in  this  class 
of  property  within  the  statute.  [The  Lobd  Chah- 
CBLLOR  referred  to  Cartwrighty.  Overseers  of  ScuU 
eoates  (82  L.  T.  Bep.  157  ;  (1900)  A.  C.  150).]  See 
also  Dodds  v.  South  Shields  Union  (72  L-  T.  Bep. 
445 ;  (1895)  2  Q.  B.  133). 

Littler,  Q.C.,  Page,  Q.C.,  and  W.  BiMsell,  who 
appeared  for  the  respondents,  were  not  called 
upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords,  in  this  case  I  am  of  opiuion  that  the  judg- 
ment of  the  Court  of  Appeal  is  right.  The  ques- 
tions which  are  proposed  to  your  Lordships  seem 
to  me  to  get  rid  of  some  of  the  difficulties  which 
would  arise  if  one  were  to  give  a  theoretical 
opinion  upon  what  the  whole  effect  of  the  statute 
is,  because  the  questions  which  are  reserved  for 
your  Lordships  are  questions  of  law,  as  indeed  they 
properly  ought  to  oe.  With  questions  of  fact 
your  Lordships  have  nothing  to  do.  Indeed,  if 
the  quarter  sessions  had  simply  found  that  this 
public- house  had  increased  in  value  from  any 
cause,  although  they  did  not  specify  what  the 
cause  was,  and  had  not  reserved  these  questions 
of  law  for  us,  I  do  not  suppose  that  there  would 
have  been  any  process  by  which,  if  it  were  wrong, 
that  finding  could  have  been  set  right.  Dealing 
with  it  as  a  question  of  fact,  the  sessions  would 
have  been  perfectly  independent  of  any  other 
tribunal,  and  if  they  had  found  as  a  fact  that 
there  was  an  "  alteration  of  value  '*  within  the 
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meaniog  of  the  statute,  and  that  it  amounted  to 
an  additional  lOOZ.  a  year,  there  would  ha^e  been 
no  power  to  alter  that  judgment  and  set  it  right. 
Bat  the  sessions  have  in  this  case,  as  they  should 
have  done,  asked  your  Lordships  questions  on 
the  facts  that  came  before  them.  The  first  ques- 
tion which  they  ask  is  this  :  "  Whether  the  altera- 
tion in  value  which  took  place  during  the  twelve 
months  preceding  the  making  of  the  said  supple- 
mental valuation  list  was  in  law  an  alteration 
within  the  meaning  of  sect.  46,  sub- sect.  1,  of  the 
Valuation  (Metropolis)  Act  1869 ?  "  Now, "  thealte- 
ration  in  value  which  took  place  "  assumes  that 
there  was  an  alteration,  and  that  there  was  an 
alteration  in  value.  That  evades  the  real  question 
which  it  is  intended  to  ask  by  putting  it  in  a 
compendious  form.  But  when  the  sessions  have 
reserved  that  upon  the  case  submitted  to  us,  it 
appears  to  me  that  there  was  no  evidence  what- 
ever which  would  have  justified  them  in  saying 
that  there  was  any  alteration  within  the  meaning 
of  the  statute,  even  if  as  a  matter  of  fact  the  value 
of  the  house  was  greater  in  the  one  year  than  it 
was  in  the  other.  The  Legislature  by  the  Act  of 
1869,  wishing  for  verj  obvious  reasons  to  have  a 
imiform  assessment  in  the  metropolis,  and  not 
wishing  that  these  same  questions  should  be 
recypened  year  after  year  at  great  expense  to 
the  parish,  and  at  great  vexation  to  the  rate- 
payers, determined  that  for  a  period  of  five 
years  the  assessment  once  made  snould  continue 
in  force,  and  that  it  should  not  be  competent 
to  raise  again  the  question  which  could  be  very 
properly  and  appropriately  raised  at  the  period  of 
assessment.  That  is  the  meaning  of  the  Assess- 
ment Act.  It  having  once  been  ascertained  what 
the  value  is,  the  si&tute  proceeds  to  point  out 
exceptional  and  peculiar  difficulties  which  might 
arise  if  it  was  unalterable  altogether,  and  it  pro- 
ceeds to  say  that  if  there  is  any  alteration '  in 
▼aiue  in  one  particular  hereditament,  and  that 
hereditament  is  either  increased  in  value  by  the 
addition  of  structural  alterations,  and  then  they 
add  the  words  "  or  any  cause  whatever,"  the  pro- 
position that  the  assessment  is  to  last  for  five 
years  is  not  to  be  so  inflexible  then  as  to  prevent, 
upon  a  proved  alteration  in  value,  either  from  a 
structural  alteration  or  from  any  other  cause 
whatever,  an  inquiry  into  that  circumstance.  The 
words  which  follow  the  provision  as  to  structural 
alteration  are  very  wide  words  indeed,  and  it  is 
very  intelligible  that  the  statute  should  not  have 
attempted  to  define  the  circumstances  under  which 
such  an  alteration  should  be  properly  inquired 
into.  But,  still,  if  you  give  the  construction  to 
them  which  some  words  occasionally  used  by  a 
learned  judge  might  be  supposed  to  give  to  them, 
namely,  that  you  shall  not  inquire  into  an  alte- 
ration in  value  unless  the  value  is  altered,  what 
would  be  the  meaning  of  the  statute  altogether  P 
Unless  there  is  some  circumstance  beyond  the 
mere  alteration  in  value  to  give  rise  to  the  inquiry 
the  statute  has  done  nothing,  because  in  every 
case  where  the  overseer  said,  "  Oh,  this  has  been 
assessed  at  too  low  a  value,  and  I  want  it  assessed 
at  a  higher  value,"  in  every  case,  without  reference 
to  any  alteration  of  circumstances,  the  mere  alte- 
ration of  that  which  was  put  down  as  the  value 
would  justify  a  fresh  inquiry.  That,  of  course, 
would  be  an  extremely  absurd  proposition,  because 
the  statute  would  bestow  with  one  hand  a  power 
which  it  took  away  with  the  other;    and  one 


cannot  suppose  that  the  statute  would  be  so 
foolishly  conceived.  It  would  be  disrespectful  to 
the  Legislature  to  suggest  that  it  had  reallv 
elaborately  enacted  nothmg.  On  the  other  hand, 
to  lay  down  as  a  rule  a  broad  proposition  which 
should  embrace  every  case  would  be  extremely 
dangerous,  even  if  it  were  not,  as  I  think  it  would 
be,  impossible.  Each  case  must  depend  upon 
itself,  and  in  dealing  with  this  particular  matter 
I  protest  that  I  am  not  laying  down  any  other 
general  principle  than  this:  tnat  I  think  that 
there  must  be  something  beyond  the  mere  sug- 
gestion of  the  valuer  that  the  house  is  wortn 
more  than  it  is  assessed  at.  If  there  is  nothing 
more  than  that,  it  seems  to  me  that  there  is 
nothing  upon  which  a  court  ought  to  act, 
because  that  would  be  in  effect  to  repeal  the 
statute.  Therefore  I  say,  in  answer  to  the  first 
question,  that  as  a  matter  of  law  the  mere  giving 
of  evidence  that  the  house  is  worth  more  than 
the  amount  at  which  it  was  assessed  at  the 
quinquennial  valuation  is  not  evidence  of  an 
"  alteration  "  in  law  which  ought  to  be  received. 
Now,  it  is  remarkable  to  observe  that,  giving 
the  narrowest  interpretation  to  those  words, 
there  is  no  evidence  in  this  case  at  all  of 
what  was  the  supposed  value  at  the  period 
of  the  quinquennial  valuation.  The  reason  for 
that  is  obvious  enough ;  because  that  valua- 
tion is  conclusive  on  the  parties,  conclusive, 
that  is  to  say,  in  any  attempt  to  say 
that  it  was  wrong ;  that  is  absolutely  the 
valuation  which  has  been  arrived  at.  But 
I  should  have  thought  that,  even  if  the  mere 
alteration  in  value  was  the  thing  relied  upon, 
the  evidence  ought  to  have  been  somewhat  of 
this  character :  "  Such  and  such  was  the  value  of 
the  house  at  that  date ;  the  value  of  the  bouse  is 
now  a  great  deal  more,  and  therefore  I  have  proved 
an  alteration  in  the  value  of  this  public- house." 
I  do  not  sav  that  that  would  have  been  sufficient, 
but  it  would  have  given  some  colour  to  the  ^urtni' 
ment ;  but  here  there  is  absolutely  nothing.  The 
gentleman  who  is  called  as  an  expert  witness  is 
called  to  say :  '*  I  had  a  premium  paid  when  this 
man  entered."  That  might  be  evidence.  I  think 
that  the  second  question  must  be  answered  in 
the  affirmative  that  it  is  evidence.  But,  although 
it  is  evidence,  it  comes  to  nothing  unless  you 
establish  a  comparison  between  the  two  periods 
and  show  that  you  have  got  an  enhanced 
premium  given ;  but  nothing  of  that  sort  is  sug- 
gested. I  decline  to  go  into  the  curious  ratioci- 
nation by  which  it  was  suggested  that  there  must 
have  been  a  less  premium  given  before  than  was 
given  then,  because  it  seems  to  me  to  be  rather 
reducing  it  to  an  absurdity.  I  say  that  there  was 
no  evidence  at  all  of  comparison,  and  it  is  only  if 
there  is  a  comparison  that  this  is  relevant  or 
useful  evidence.  Of  course,  the  fact  of  what  was 
given  by  way  of  premium  is  evidence,  and  the 
sessions  were  right  in  receiving  it ;  but  what  I 
point  out  is  that,  unless  there  is  a  term  of  com- 
parison, although  it  is  admissible  evidence^  it 
comes  to  nothing.  The  third  question  is 
"  Whether  the  amount  of  such  premium  was  in 
law  any  evidence  of  an  alteration  within  the 
meaning  of  the  sub-section  P  "  By  itself  it  is  no 
evidence  in  law  of  anything.  It  may  be  that  it 
shows  what  is  the  value  of  the  public-house  at 
that  moment.  I  do  not  mean  to  say  that  it  is  not 
relevant  evidence  to  show  what  is  tbe  value  of  the 
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public-hoDBe,  bat  as  a  term  of  comparison  when 
jou  have  nothing  to  compare  it  with,  it  establishes 
nothing  whatever  as  a  matter  of  law.  Under 
those  cironmstanoes,  it  appears  to  me  that  there 
was  no  evidence  at  all  npon  which  any  tribunal 
would  be  entitled  to  come  to  the  conclusion  that 
there  was  an  alteration  of  circumstances  such  as, 
I  think,  was  pointed  out  by  Oockbum,  C.J.  as 
giving  rise  to  the  permissibility  of  a  fresh  inquiry 
as  to  the  value  of  the  house.  I  have  said  that  i 
agree  that  the  judgment  of  the  Court  of  AppeaJ  is 
right ;  but  I  hesitate  very  much  to  adopt  all  the 
reasoning  of  Williams,  L.J.,  because,  although 
there  are  some  illustrations  which  his  Lord- 
ship gave  with  which  I  concur,  yet,  where  he 
deals  with  the  question  of  increased  trade  in  the 
cvde  industry,  or  such  general  propositions  as 
that  a  war  might  afiect  the  value  of  a  building 
licensed  for  the  purpose  of  carrying  on  the  manu- 
facture of  gunpowder  and  so  on,  I  hesitate  verr 
much  to  say  that  those  are  circumstances  which 
could  be  properly  referred  to,  looking  at  the 
statute  which  contemplates  an  alteration  of  cir- 
cumstances in  respect  of  the  particular  heredita- 
ment which  is  to  be  rated.  That  is  the  ^ding 
line ;  and,  although  I  agree  that  the  opening  of  a 
bridge,  the  opening  of  a  new  street— all  of  these 
things  which  have  relation  to  the  particular 
hereditament  to  be  rated — might  be  properly 
applicable  and  properly  considered  in  relation  to 
an  alteration  of  circumstances  to  allow  the  here- 
ditament to  be  valued  again;  when  we  are 
dealing  with  the  alteration  contemplated  by  the 
statute  it  appears  to  me  that  the  topics  referred  to 
by  ihe  learned  judge  are  too  wide  and  too  much 
outside  the  particuhur  hereditament  in  respect  of 
which  the  inquiry  is  to  be  held  to  be  properly 
applied  and  considered  for  the  purpose  of 
•establishing  the  proposition  sought  to  be  proved. 
Under  these  circumstances,  I  move  your  Lord- 
ships that  this  appeal  be  dismissed  with  costs. 
1  will  only  say  that  in  giving  judgment  in  this 
oase  I  am  simply  endeavouring  to  give  judgment 
upon  these  facts  alone.  I  lay  down  no  general 
proposition  of  law  beyond  this :  that  the  statute 
nas  to  be  construed  in  each  case  and  applied  to  the 
■oiroumstances  of  each  case.  It  appears  to  me  that 
anything  more  dangerous,  even  if  it  were  possible, 
than  to  lay  down  exactly  where  you  are  to  draw 
the  line  it  would  be  difficult  to  conceive.  I  there- 
fore say  that  I  think  that  this  judgment  of  the 
dourt  of  Appeal  is  right  in  this  case  for  the 
reasons  which  I  have  given,  and  I  move  your  Lord- 
ships to  affirm  it  accordingly. 

Lord  Shand. — My  Lords :  I  have  come,  after 
listening  to  the  very  able  argument  which  has 
been  addressed  to  us,  to  the  same  conclusion  with 
jrour  Lordships,  that  this  appeal  ought  to  be 
dismissed.  It  appears  to  me  tnat  the  argument 
maintained  by  the  learned  counsel  for  the  appel- 
lants is  substantially  contradictory  to  the  principle 
<d  quinquennial  valuations.  The  statute  un- 
doubtedly lays  down  the  rule  that  there  is  to  be 
A  quinquennial  valuation,  and  that  it  is  only  in 
^e  case  of  alterations  in  the  value  which  must,  I 
think,  be  clear  and  rested  on  grounds  which  the 
statute  will  admit  of,  that  uiere  is  to  be  an 
alteration  made  afterwards  in  the  valuation  during 
one  of  the  years  of  the  current  period  of  five 
years.  It  is  required  that  the  alteration  must  be 
proved.  In  that  case  the  first  clause  of  sect.  47 
oomes  into  operation,  and  that  is  really  what  has 


to  be  construed  in  the  present  case.  "  If  in  the 
course  of  any  year  the  value  of  any  hereditament 
is  increased  by  the  addition  thereto  or  the  erection 
thereon  of  any  building,  or  is  from  any  cause 
increased  or  reduced  in  value,  then  the  following 
provisions  shall  have  effect."  If  you  are  to  read 
those  words  "is  from  any  cause  increased  or 
reduced  in  value"  in  the  wide  sense  which  is 
contended  for  by  the  appellants,  it  appears  to 
me  that  you  would  no  longer  have  a  quinquennial 
valuation ;  it  would  come  to  be  substantially  ap 
annual  valuation  by  the  mere  proof  that  the 
value  of  the  subject  had  from  some  cause  or 
other,  I  don't  cars'  what  it  may  be,  either  appre- 
ciated or  depreciated.  I  cannot  think  that  that 
can  be  the  sound  reading  of  the  statute.  The 
cases  have  perhsws  gone  rather  far  in  that 
direction.  I  am  oi  opinion  that  it  must  be  some- 
thing analogous,  not  necessarily  closely  analogous, 
but  still  analogous  to  the  case  that  is  there  put 
of  "  the  addition  thereto  or  the  erection  thereon 
of  any  building,"  or  for  some  similar- cause,  such 
as  would  affect  the  appreciation  or  depreciation  of 
the  particular  building  with  which  you  are  dealing. 
In  this  case  the  evidence,  alleged  as  affecting 
apparently  the  mind  of  one  witness  only,  of  a  large 
premium  paid  in  the  year  before  this  attempted 
revaluation  took  place,  really,  so  far  as  that  goes, 
drops  out  of  the  case.  It  was  a  scrap  of  evi^noe 
suggesting  thata  large  premium  meant  an  increase 
in  value,  out  without  a  comparison  with  some 
other  standard,  such  as  the  premium  paid  in  the 
previous  year,  and  the  grounds  on  which  each 
premium  was  fixed,  it  is  of  no  value.  The  case 
therefore  now  before  the  House  rests  entirely  on 
the  statement  contained  in  the  special  case,  which 
is  to  this  effect,  that  "  evidence  was  given  by  a 
valuer  on  behalf  of  the  respondents  that  there 
had  been  since  the  date  of  the  quinquennial 
valuation  list  a  general  appreciation  of  licensed 
houses  throughout  the  metropolis,  and  that  in 
his  opinion  the  annual  value  of  the  said  public- 
house  had  between  April  and  Oct.  1896  increased 
by  about  lOOZ."  But,  it  is  added, "  It  was  admitted, 
however,  that  there  had  been  no  structural  altera- 
tion in  the  said  public-house.  No  evidence  was 
given  of  any  circumstances  specially  affecting  the 
annual  value  of  the  said  public-house.  The  re- 
spondents contended  that  they  were  not  bound 
to  give  any  such  evidence,  but  that  it  was  enough 
for  them  to  show  that  the  value  had  in  fact 
increased."  As  I  have  already  said,  if  it  is  enough 
for  them  to  show  only  what  is  here  stated  you 
destroy  the  quinquennial  valuation,  and  substitute 
for  it  an  annual  valuation,  which  is  against 
the  principle  of  the  statute.  It  appears  to 
me  to  be  clear  that  if  "alteration"  is  alleged 
to  have  occurred  either  in  the  way  of  depre- 
ciation or  of  appreciation,  the  onus  is  upon 
the  pert>on  making  the  statement  to  prove  it.  I 
think  that  some  circumstance  specially  affecting 
the  particular  subject  must  be  shown,  as  for 
instance,  as  has  been  put  by  the  Lord  Chancellor, 
the  building  of  a  bridge  which  has  greatly  in- 
creased the  traffic,  and  produced  large  profits  in 
comparison  with  what  had  been  obtained  oefore  in 
what  is  in  some  respects  really  a  new  locality ;  in 
the  erection,  as  has  been  suggested  by  Lord  Davey, 
of  a  large  f«ictory  in  the  neighbourhood,  which 
has  brought  in  a  large  amount  of  custom  to  the 
particular  house,  or  to  the  particular  place ;  or  to 
take  another  illustration,  the  addition  of  pleasure- 
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meaniog  of  the  statute,  and  that  it  amounted  to 
an  additional  1002.  a  year,  there  would  ha^e  been 
no  power  to  alter  that  judgment  and  set  it  right. 
But  the  Bessiona  have  in  this  case,  as  they  should 
have  done,  asked  your  Lordships  questions  on 
the  facts  that  came  before  them.  The  first  ques- 
tion  which  they  ask  is  this  :  "  Whether  the  altera- 
tion in  value  which  took  place  during  the  twelve 
months  preceding  the  making  of  the  said  supple- 
mental valuation  list  was  in  law  an  alteration 
within  the  meaning  of  sect.  46,  sub-sect.  1,  of  the 
Valuation  (Metropolis)  Act  1869?  "  Now, "  thealte- 
ration  in  value  which  took  place  "  assumes  that 
there  was  an  alteration,  and  that  there  was  an 
alteration  in  value.  That  evades  the  real  question 
which  it  is  intended  to  ask  by  putting  it  in  a 
compendious  form.  But  when  the  sessions  have 
reserved  that  upon  the  case  submitted  to  us,  it 
appears  to  me  that  there  was  no  evidence  what- 
ever which  would  have  justified  them  in  saying 
that  there  was  any  alteration  within  the  meaning 
of  the  statute,  even  if  as  a  matter  of  fact  the  value 
of  the  house  was  greater  in  the  ooe  year  than  it 
was  in  the  other.  The  Legislature  by  the  Act  of 
1869,  wishing  for  ver^  obvious  reasons  to  have  a 
uniform  assessment  in  the  metropolis,  and  not 
wishing  that  these  same  questions  should  be 
reopened  year  after  year  at  great  expense  to 
the  parish,  and  at  great  vexation  to  the  rate- 
payers, determined  that  for  a  period  of  five 
years  the  assessment  once  made  snould  continue 
in  force,  and  that  it  should  not  be  competent 
to  raise  again  the  question  which  could  be  very 
properly  and  appropriately  raised  at  the  period  of 
assessment.  That  is  the  meaning  of  tiie  Assess- 
ment Act.  It  having  once  been  ascertained  what 
the  value  is,  the  statute  proceeds  to  point  out 
exceptional  and  peculiar  difficulties  which  might 
arise  if  it  was  unalterable  altogether,  and  it  pro- 
ceeds to  say  that  if  there  is  any  alteration  in 
value  in  one  particular  hereditament,  and  that 
hereditament  is  either  increased  in  value  by  the 
addition  of  structural  alterations,  and  then  they 
add  the  words  "  or  any  cause  whatever,"  the  pro- 
position that  the  assessment  is  to  last  for  five 
years  is  not  to  be  so  inflexible  then  as  to  prevent, 
upon  a  proved  alteration  in  value,  either  from  a 
structural  alteration  or  from  any  other  cause 
whatever,  an  inquiry  into  that  circumstance.  The 
words  which  follow  the  provision  as  to  structural 
alteration  are  very  wide  words  indeed,  and  it  is 
very  intelligible)  that  the  statute  should  not  have 
attempted  to  define  the  circumstances  under  which 
such  an  alteration  should  be  properly  inquired 
into.  But,  still,  if  you  give  the  construction  to 
them  which  some  words  occasionally  used  by  a 
learned  judge  might  be  supposed  to  give  to  them, 
namely,  that  you  shall  not  inquire  into  an  alto- 
ration  in  value  unless  the  value  is  altered,  what 
would  be  the  meaning  of  the  st-atnto  altogether  P 
Unless  there  is  some  circumstance  beyond  the 
mere  alteration  in  value  to  give  rise  to  the  inquiry 
the  statute  has  done  nothing,  because  in  every 
case  where  the  overseer  said,  "  Oh,  this  has  been 
assessed  at  t<oo  low  a  value,  and  I  want  it  assessed 
at  a  higher  value,"  in  every  case,  without  reference 
to  any  alteration  of  circumstances,  the  mere  alte- 
ration of  that  which  was  put  down  as  the  value 
would  justify  a  fresh  inquiry.  That,  of  course, 
would  be  an  extremely  absurd  proposition,  because 
the  statute  would  bestow  with  one  hand  a  power 
which  it  took  away  with  the   other;    and  one 


cannot  suppose   that  the  statute  would  be  so 
foolishly  conceived.    It  would  be  disrespectful  to 
the  Legislature  to  suggest  that   it  had  reaUy 
elaborately  enacted  nothing.    On  the  other  hand, 
to  lay  down  as  a  rule  a  broad  proposition  which 
should  embrace  every  case  would  be  extremely 
dangerous,  even  if  it  were  not,  as  I  think  it  would 
be,  impossible.    Each  case  must   depend  upon 
itself,  and  in  dealing  with  this  particular  matter 
I  protest  that  I  am  not  laying  down  any  other 
general  principle  than  this:    uiat   I   think  that 
there  must  be  something  beyond  the  mere  sug- 
gestion of  the  valuer  that  the  house  is  worth 
more  than  it  is  assessed  at.    If  there  is  nothing 
more  than  that,  it   seems   to  me  that  there  is 
nothing    upon    which    a    court  ought    to    act, 
because  that  would  be  in  effect  to  repeal  the 
statute.    Therefore  I  say,  in  answer  to  the  first 
question,  that  as  a  matter  of  law  the  mere  giving 
of  evidence  that  the  house  is  worth  more  than 
the    amount  at  which  it  was  assessed   at   the 
quinquennial    valuation    is   not  evidence  of  an 
"  alteration "  in  law  which  ought  to  be  received. 
Now,  it  is   remarkable   to  observe  that,  giving 
the    narrowest    interpretation    to    those    words, 
there    is    no    evidence    in    this  case  at    all    of 
what  was    the    supposed   value  at   the  period 
of  the  quinquennial  valuation.    The  reason  for 
that   is  obyious    enough ;    because    that   valua- 
tion   is    conclusive   on    the    parties,  conclusive, 
that     is     to    say,    in     any    attempt     to     say 
that    it    was    wrong ;    that    is  absolutely  the 
valuation    which    has     been    arrived    at.      But 
I  should  have  thought  that,  even  if   the  mere 
alteration  in  value  was   the  thing  relied  upon, 
the  evidence  ought   to  have  been  somewhat  of 
this  character :  **  Such  and  such  was  the  value  of 
the  house  at  that  date ;  the  value  of  the  house  is 
now  a  great  deal  more,  and  therefore  I  ha  ve  proved 
an  alteration  in  the  value  of  this  public- house." 
I  do  not  say  that  that  would  have  been  sufficient, 
but  it  would  have  given  some  colour  to  the  ai]Kn- 
ment ;  but  here  there  is  absolutely  nothing.    The 
gentleman  who  is  called  as  an  expert  witness  is 
called  to  say :  '*  I  had  a  premium  paid  when  this 
man  entered."    That  might  be  evidence.    I  think 
that  the  second  question  must  be  answered  in 
the  affirmative  that  it  is  evidence.    But,  although 
it  is  evidence,  it  oomes  to  nothing  unless  you 
establish  a  comparison  between  the  two  periods 
and    show   that   you     have   got    an   ennanced 
premium  given ;  but  nothing  of  that  sort  is  sug- 
gested.   I  decline  to  go  into  the  curious  ratioci- 
nation by  which  it  was  suggested  that  there  must 
have  been  a  less  premium  given  before  than  was 
given  then,  because  it  seems  to  me  to  be  rather 
reducing  it  to  an  absurdity.    I  say  that  there  was 
no  evidence  at  all  of  comparison,  and  it  is  only  if 
there  is  a  comparison  that  this  is  relevant  or 
useful  evidence.    Of  course,  the  fact  of  what  was 
given  by  way  of  premium  is  evidence,  and  the 
sessions  were  right  in  receiving  it ;  but  what  I 
point  out  is  that,  unless  there  is  a  term  of  com- 
parison, although  it  is   admissible  evidence,  it 
comes     to      nothing.      The    third    question  is 
"  Whether  the  amount  of  such  premium  was  in 
law  any  evidence   of   an    alteration   within  the 
meaning  of  the  sub-section  P  "    By  itself  it  is  no 
evidence  in  law  of  anything.    It  may  be  that  it 
shows  what  is  the  value  of  the  public-house  at 
that  moment.    I  do  not  mean  to  say  that  it  is  not 
relevant  evidence  to  show  what  is  the  value  of  the 
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public-house,  bat  as  a  term  of  com{>arison  when 
you  have  nothing  to  compare  it  with,  it  establishes 
nothing  whatever  as  a  matter  of  law.  Under 
those  oircamstanoes,  it  appears  to  me  that  there 
was  no  evidence  at  all  upon  which  any  tribunal 
would  be  entitled  to  come  to  the  conclusion  that 
there  was  an  alteration  of  circumstances  such  as, 
I  think,  was  pointed  out  by  Cockbum,  C.J.  as 
giving  rise  to  the  permissibility  of  a  fresh  inquiry 
as  to  the  value  of  the  house.  I  have  said  that  1 
agree  that  the  judgment  of  the  Court  of  Appeal  is 
right;  but  I  hesitate  very  much  to  adopt  lul  the 
reasoning  of  Williams,  L.J.,  because,  although 
there  are  some  illustrations  which  his  Lord- 
ship gave  with  which  I  concur,  yet,  where  he 
deals  with  the  question  of  increased  trade  in  the 
cycle  industry,  or  such  general  propositions  as 
that  a  war  might  affect  the  value  oi  a  building 
licensed  for  the  purpose  of  carrying  on  the  manu- 
facture of  gunpowder  and  so  on,  I  hesitate  verr 
much  to  say  that  those  are  circumstances  which 
could  be  properly  referred  to,  looking  at  the 
statute  which  contemplates  an  alteration  of  cir- 
cumstances in  respect  of  the  particular  heredita- 
ment which  is  to  be  rated.  That  is  the  ^ding 
line ;  and,  although  I  agree  that  the  openmg  of  a 
bridge,  the  opening  of  a  new  street — all  of  these 
thiogs  which  have  relation  to  the  particular 
hereditament  to  be  rated — might  be  properly 
applicable  and  properly  considered  in  relation  to 
an  alteration  of  circumstances  to  allow  the  here- 
ditament to  be  valued  again;  when  we  are 
dealing  with  the  alteration  contemplated  by  the 
statute  it  appears  to  me  that  the  topics  referred  to 
by  the  learned  judge  are  too  wide  and  too  much 
outside  the  particuEur  hereditament  in  respect  of 
which  the  inquiry  is  to  be  held  to  be  properly 
Applied  and  considered  for  the  purpose  of 
•establishing  the  proposition  sought  to  be  proved. 
Under  these  circumstances,  1  move  your  Lord- 
ships that  this  appeal  be  dismissed  with  costs. 
I  will  only  say  that  in  giving  judgment  in  this 
oase  I  am  simply  endeavouring  to  give  judgment 
upon  these  facts  alone.  I  lay  down  no  general 
proposition  of  law  beyond  this :  that  the  statute 
has  to  be  construed  in  each  case  and  applied  to  the 
oircumstances  of  each  case.  It  appears  to  me  that 
anything  more  dangerous,  even  u  it  were  possible, 
than  to  lay  down  exactly  where  you  are  to  draw 
the  line  it  would  be  difficult  to  conceive.  I  there- 
fore say  that  I  think  that  this  judgment  of  the 
Oourt  of  Appeal  is  right  in  this  case  for  the 
reasons  which  I  have  given,  and  I  move  your  Lord- 
ships to  affirm  it  accordingly. 

Lord  Shand. — My  Lords :  I  have  come,  after 
listening  to  the  very  able  argument  which  has 
been  addressed  to  us,  to  the  same  conclusion  with 
jour  Lordships,  that  this  appeal  ought  to  be 
dismissed.  It  appears  to  me  tnat  the  argument 
maintained  by  the  learned  counsel  for  the  appel- 
lants is  substimtially  contradictory  to  the  principle 
<of  quinquennial  valuations.  The  statute  un- 
doubtedly lays  down  the  rule  that  there  is  to  be 
»  quinquennial  valuation,  and  that  it  is  only  in 
the  case  of  alterations  in  the  value  which  must,  I 
think,  be  clear  and  rested  on  grounds  which  the 
statute  will  admit  of,  that  there  is  to  be  an 
alteration  made  af tenrards  in  the  valuation  during 
one  of  the  years  of  the  current  period  of  five 
jears.  It  is  required  that  the  alteration  must  be 
proved.  In  that  case  the  first  clause  of  sect.  47 
comes  into  operation,  and  that  is  really  what  has 


to  be  construed  in  the  present  case.  "  If  in  the 
course  of  any  year  the  value  of  any  hereditament 
is  increased  by  the  addition  thereto  or  the  erection 
thereon  of  any  building,  or  is  from  any  cause 
increased  or  reduced  in  value,  then  the  following 
provisions  shall  have  effect."  If  you  are  to  read 
those  words  "is  from  any  cause  increased  or 
reduced  in  value"  in  the  wide  sense  which  is 
contended  for  by  the  appellants,  it  appears  to 
me  that  you  would  no  longer  have  a  quinquennial 
valuation ;  it  would  come  to  be  substantially  a9 
annual  valuation  by  the  mere  proof  that  the 
value  of  the  subject  had  from  some  cause  or 
other,  I  don't  care'  what  it  may  be,  either  appre- 
ciated or  depreciated.  I  cannot  think  that  that 
can  be  the  sound  reading  of  the  statute.  The 
cases  have  perhaps  gone  rather  far  in  that 
direction.  I  am  of  opinion  that  it  must  be  some- 
thing analogous,  not  necessarily  closely  analogous, 
but  still  analogous  to  the  case  that  is  there  put 
of  "  the  addition  thereto  or  the  erection  thereon 
of  any  building/'  or  for  some  similar- cause,  such 
as  would  affect  the  appreciation  or  depreciation  of 
the  particular  buildiog  with  which  you  are  dealing. 
In  this  case  the  evidence,  alleged  as  affecting 
apparently  the  mind  of  one  witness  only,  of  a  large 
premium  paid  io  the  year  before  this  attempted 
revaluation  took  place,  really,  so  far  as  that  goes, 
drops  out  of  the  case.  It  was  a  scrap  of  evidence 
suggesting  that  a  large  premium  meant  an  increase 
in  value,  out  without  a  comparison  with  some 
other  standard,  such  as  the  premium  paid  in  the 
previous  year,  and  the  grounds  on  which  each 
premium  was  fixed,  it  is  of  no  value.  The  case 
therefore  now  before  the  House  rests  entirely  on 
the  statement  contained  in  the  special  case,  which 
is  to  this  effect,  that  "  evidence  was  given  by  a 
valuer  on  behalf  of  the  respondents  that  there 
had  been  since  the  date  of  the  quinquennial 
valuation  list  a  general  appredation  of  licensed 
houses  throughout  the  metropolis,  and  that  in 
his  opinion  the  annual  value  of  the  said  public- 
house  had  between  April  and  Oct.  1896  increased 
by  about  lOOZ."  But,  it  is  added, "  It  was  admitted, 
however,  that  there  had  been  no  structural  altera- 
tion in  the  said  public-house.  No  evidence  was 
given  of  any  circumstances  specially  affecting  the 
annual  value  of  the  said  public-house.  The  re- 
spondents contended  that  they  were  not  bound 
to  give  any  such  evidence,  but  that  it  was  enough 
for  them  to  show  that  the  value  had  in  fact 
increased."  As  I  have  already  said,  if  it  is  enough 
for  them  to  show  only  what  is  here  stated  you 
destroy  the  quinquennial  valuation,  and  substitute 
for  it  an  annual  valuation,  which  is  against 
the  principle  of  the  statute.  It  appears  to 
me  to  be  clear  that  if  '*  alteration "  is  alleged 
to  have  occurred  either  in  the  way  of  depre- 
ciation or  of  appreciation,  the  onus  is  upon 
the  pert^on  making  the  statement  to  prove  it.  I 
think  that  some  circumstance  specially  affecting 
the  particolar  subject  must  be  shown,  as  for 
instance,  as  has  been  put  by  the  Lord  Chancellor, 
the  building  of  a  bridge  which  has  greatly  in- 
creased the  traffic,  and  produced  large  profits  in 
comparison  with  what  had  been  obtained  oef ore  in 
what  is  in  some  respects  really  a  new  locality ;  in 
the  erection,  as  has  been  suggested  by  Lord  Davey, 
of  a  large  factory  in  the  neighbourhood,  which 
has  brought  in  a  large  amount  of  custom  to  the 
particular  house,  or  to  the  particular  place ;  or  to 
take  another  illustration,  the  addition  of  pleasure- 


692 


MAGISTRATES'   OASES. 


CaMBBBWBLL  AB8B88MBNT  GOMMITTBB  V.  ElLIS. 


H.  or  L.] 


[BLofK 


grounds  to  the  particular  housA,  which,  althouflph 
there  hns  been  no  additional  building,  has  brougnt 
much  increased  profits  to  the  occupier  of  the 
house.  In  all  those  cases  there  has  been  an 
increased  value  plainly  arising  from  circum- 
stances affecting  the  particular  house.  In  the 
same  way  the  value  may  be  depreciated  by  the 
^hutting  up  of  a  road,  or  by  the  erection  of  a  new 
house  next  door  in  competition,  or  by  some  other 
special  circumstance  of  the  kind.  I  think  it  mnst 
be  taken  generally  that  in  each  case  some  cir- 
cumstances analogous  to  those  which  I  have  now 
put  must  be  proved  to  have  caused  either  appre- 
ciation or  depreciation.  In  this  particular  case 
nothing  of  the  kind  has  been  shown,  but  there  has 
simply  been  evidence  that  the  value  has  risen.  I 
am  not  prepared  to  form  a  final  judgment  upon 
the  cases  which  have  been  put  by  the  Court  of 
Appeal — the  case  of  a  taste  for  cycling  causing  a 
rise  in  the  value  of  the  whole  of  the  cycle  factories 
and  their  profits ;  or  a  rise  in  the  price  of  gxm- 
powder  causing  a  rise  in  all  buildings  where  gun- 
powder is  manufactured.  I  doubt  very  much 
whether  such  circumstances  would  warrant  any 
change  of  valuation ;  but  it  is  not  necessary  to 
express  a  final  opinion  on  that  question  at  present. 
In  this  case  I  am  clearly  of  opinion  that  there  are 
no  circumstances  proved  or  stated  specially 
affecting  the  property  in  question  which  can 
entitle  the  assessor  to  raise  the  value  during  the 
currency  of  what  I  might  call  the  quinquennial 
period. 

Lord  Daybt. — My  Lords,  I  am  of  the  same 
opinion.  The  first  thing,  of  course,  that  we  have 
to  do  is  to  construe  sect.  47 :  "  If  in  the  course  of 
any  year  the  value  of  any  hereditament  is 
increased  by  addition  thereto  or  the  erection 
thereon  of  any  building,  or  is  from  any  cause 
increased  in  value,"  then  the  provisions  which 
follow  in  the  section  apply.  I  agree  with  the 
learned  judges  in  the  Queen's  Bench  Division 
that  those  words  cannot  be  confined  to  struc- 
tural alteration  or  addition  or  anything  of  that 
kind,  but  I  do  myself  think  that  the  words  "  from 
any  cause "  are  to  be  read  as  ejusdem  generis  in 
this  sense,  that  it  must  be  a  cause  which  afEects 
the  value  of  the  particular  property.  In  other 
words,  I  think  that  the  point  is  very  well  put 
in  the  judgment  of  Williams,  L.J.,  that  it  ues 
upon  those  who  desire  to  alter  the  assessment 
to  prove  the  nature  and  cause  of  the  alteration  in 
value.  What  I  mean  is,  that  it  is  not  sufficient  to 
say  that  there  has  been  an  alteration  in  value, 
but  you  must  also  point  to  some  statable  or 
definable  cause  to  which  that  alteration  is  due, 
and  that  cause  must  be  one  which  affecte 
the  assessable  value  of  the  particular  property. 
It  may  affect  the  assessable  value  of  other  pro- 
perties as  well,  but  it  must  in  my  opinion  be  a 
cause  which  directly  affecte  the  assessable  value 
of  the  particular  hereditament  in  question.  I 
should  have  come  to  tiiat  conclusion  merely  by 
looking  at  the  construction  of  this  particubur 
section,  but  I  agree  with  the  Lord  Ohancellor  that 
if  you  look  at  the  scope  and  object  of  the  Act  it 
is  made  more  plain,  because  the  object  of  the 
Act  was  that  a  valuation  should  be  made  once  every 
five  years,  which  should  be  conclusive  and  binding 
for  a  period  of  five  years  in  order  to  prevent  the 
annoyance,  the  trouble,  and  the  expense  of  a  fresh 
assessment  every  year,  and  the  inconvenience  to 
people  whose  property  is  assessed.     Now,  if  it 


were  sufficient  to  show  that  there  has  been  an 
increase  in  value  in  order  to  obtain  a  new  assess- 
ment, it  appears  to  me,  as  it  does  to  my  noble  and 
learned  friend,  that  you  would  be  to  a  very  large 
extent  nullifying  the  provisions  of  the  statute, 
and  depriving  it  of  much  of  the  beneficial  result 
which  it  was  expected  to  have.  A  great  deal  has 
been  said  as  to  what  should  be  the  character  of 
the  ''cause."  I  think  it  safer  to  confine  myself 
to  saying  that  it  should  be  one,  to  use  the  lan- 
guage which  I  have  already  used,  which  affecte 
directiy  the  value  of  the  property  itself.  Yarious 
illustrations  have  been  put,  and  many  others 
might  be  put,  I  think  it  wiser  to  follow  the  coarse 
taken  in  tne  Act  itself  of  not  too  exactiy  defining 
what  the  alteration  of  circumstances  must  be 
which  will  give  rise  to  the  right  to  a  fresh  assess- 
ment. I  will  merely  say  this,  that  I  should 
hesitete  befoi*e  I  acceded  as  a  general  principle 
to  some  of  the  illustrations  which  were  given  in 
the  judgment  of  the  Court  of  Appeal,  but  I  do 
entirely  agree  in  the  conclusions  at  which  the 
leamea  judges  have  arrived,  and  I  do  say  this, 
that  a  mere  alteration  in  value  is  not  sufficient 
for  the  purpose.  What  I  understand  to  have  beeu 
found  is  that  there  has  been  an  alteration  in  the 
value  of  this  house,  by  way  of  increase  in  the 
period  between  April  1^6  and  Oct.  1896,  but  that 
this  alteration  is  due  to  a  general  increase  in  the 
value  of  public-house  property  in  London.  I  do 
not  think  that 'sufficient,  and  therefore  I  should 
answer  the  first  question  by  saying  that  the 
alteration  in  value  which  was  found  to  have  taken 
place  afforded  no  evidence  which  would  support 
an  alteration  of  the  valuation  list.  I  should 
answer  the  second  question  by  saying  that  the 
amount  of  premium  is  no  doubt  evidence,  but 
that  the  amount  of  the  premium  received  is  not  in 
itself  evidence  which  would  justify  an  alteration 
in  the  valuation  list.  I  therefore  concur  in  the 
judgment  proposed. 

Lord  Bobbbtsok. — My  Lords :  I  entirely  agree 
in  all  that  has  been  said  oy  my  noble  and  learned 
friends.  The  general  scheme  of  the  Act  is  that 
the  valuation  is  to  stand  for  five  years,  irrespec- 
tive of  fluctuations  of  general  value  which  may 
occur  during  that  pericKl.  But  the  Legislature 
also  deals  with  the  case  of  individual  heredi- 
tamente,  the  value  of  which  happens  to  have 
been  altered,  not  by  general  economic  or  special 
chanp^,  but  by  change  in  their  own  individual 
conditions  affecting  vtJue.  In  the  present  instance 
nothing  appears  in  this  special  case  to  show 
anything  special  or  individual  in  the  course  of 
the  alleged  enhancement  of  the  value  of  this 
house  so  as  to  bring  the  case  within  the  scope  of 
the  sections  founded  on. 

Judament  appeciUd  from  affirmed,  and  appeal 
dtsmisseaimih  co»U, 

Solicitors  for  the  appellante,  Marsden  and  Son, 
Solicitors  for  the  respondent,  MaUlandst  Peck' 
Jwm,  and  Co. 
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Ot.  of  App.] 


BbG.  v.  WORCBSTBBSHIBIB  JUSTICES. 


[Ot.  of  App. 


S^Viijpctm  Ctftttt  (rf  IttJricatttrf. 


COURT    OF    APPEAL. 


Wednesday,  July  25, 1900. 
(Before  Smith  and  Williams,  L.JJ.) 
Beg.  17.  WoRCBSTBssHiBE  Justices,  (a) 

APPBAL  FBOM  THE  QUEBN'S  BENCH  DIVISION. 

Licensing — Refused  to  review  licence — Appeal  to 
quarter  sessions — Licensing  justices  made 
respondents — Dismissal  of  appeal — Costs  of 
licensing  justices — Alehouse  Act  1828  (9  Qeo,  4, 
c.  61),  0.  29. 

Where  an  appeal  against  the  refusal  by  licensing 
justices  to  renew  a  licence  has  been  brought  to 
the  Court  of  Quarter  Sessions  under  the  Alehouse 
Act  1828  and  has  been  dismissed,  the  licensing 
justices  who  have  been  made  respondents  to  the 

real  are  entitled  as  of  right  under  sect.  29  of 
Act  to  an  order  for  a  sum  sufficient  in  the 
opinion  of  the  court  to  indemnify  them  from  all 
cost  and  charge  in  consequence  of  their  having 
been  served  by  the  appellant  with  notice  of 
appeal. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Ridley  and  Bigham,  JJ.) 
discharging  a  role  nisi  for  a  m^nda/mus  which 
had  been  obtained  by  the  licensing  justices  of  the 
ciry  of  Worcester  against  the  justices  of  the 
county  of  Worcester. 

At  the  general  annual  licensing  meeting  for  the 
city  of  Worcester,  the  holder  of  a  licence  for  the 
sale  of  intoxicating  liquors  made  an  application 
for  the  renewal  of  his  licence.  The  ucensing 
justices  refused  the  application. 

The  licence  holder  tnen  appealed  to  the  Court 
of  Quarter  Sessions,  and  made  the  licensing 
justices  respondents. 

Upon  the  appeal  coming  on  for  hearing,  the 
licensing  justices  appeared  and  produced  evidence 
in  opposition. 

The  Court  of  Quarter  Sessions  having  heard  the 
appeal  dismissed  it,  and  refused  the  application 
for  costs  which  was  thereupon  made  on  behalf  of 
the  licencing  justices. 

The  licensing  justices  then  obtained  a  rule  nisi 
for  a  mandamus  to  the  county  justices  to  enter 
continuances  to  the  next  quarter  sessions  upon 
the  appeal  and  to  hear  and  determine  according 
to  law  and  pursuant  to  the  statutes  in  that  behaS 
the  matter  of  an  application  by  the  licensing 
justices,  the  respondents  in  the  appeal,  for  an 
order  adjudging  that  the  appellant  should  pay  to 
the  licensing  justices  to  whom  notice  of  appeal 
had  been  given  such  sum  by  way  of  costs  as 
should  in  the  opinion  of  the  Court  of  Quarter 
Sessions  be  sufficient  to  indemnify  such  justices 
from  all  costs  and  charges  wbatsoever  to  which 
such  justices  may  have  been  put  in  consequence 
of  there  having  been  served  upon  them  notice  of 
the  appellant's  intention  to  appeal. 

Upon  cause  being  shown,  there  was  some 
dispute  as  to  the  nature  of  the  application  for 
costs  which  had  been  made  to  the  Court  of 
Quarter  Sessions  on  behalf  of  the  licensing 
justices,  and  the  Queen's  Bench  Division  (Ridley 

—  —    —  - 

(m)  Beported  by  E.  Hamlet  Smith,  Eaq.,  BMrriBtor-«t-Lftw. 


and.  Bigham,  JJ.),  being  of  opinion  that  there 
had  beeik  no  real  demand  and  refusal,  discharged 
the  rule. 
The  licensing  justices  appealed. 

The  Alehouse  Act  1828  (9  Geo.  4,  c.  61)  provides 
as  follows  : 

Sect.  29.  And  be  it  farther  enacted  that  in  eveiy  oaae 
where  notioe  of  appeal  againat  the  jadgment  of  any 
jastioe  in  or  oonoeming  the  execution  of  this  Act  ahall 
have  been  given,  and  saoh  appeal  shall  have  been  dis- 
miaaed,  or  the  judgment  so  appealed  against  shall  have 
been  affirmed,  or  anch  appeal  shall  have  been  abandoned, 
it  shall  be  lawful  for  the  court  to  whom  auoh  appeal 
ahall  have  been  made,  or  intended  to  be  made,  and  auoh 
court  ia  hereby  required,  to  adjudge  and  order  that  the 
party  ao  having  appealed,  or  given  notice  of  his  inten- 
tion to  appeal,  ahall  pay  to  the  justice  to  whom  such 
notice  shall  have  been  given,  or  to  whomsoever  he  shall 
appoint,  such  sum  by  way  of  costs  as  shall  in  the  opinion 
of  such  court  be  sufficient  to  indemnify  such  justice 
from  all  cost  and  charge  whatsoever  to  which  such 
justice  may  have  been  put  in  consequenoe  of  his  having 
had  served  upon  him  notice  of  the  intention  of  such  party 
to  appeal.     .     .     . 

A.  Lyttelton,  Q.C.  {Coventry  with  him)  for  the 
licensing  justices. — Sect.  29  of  the  Alehouse  Act 
1828  is  imperative.  With  regard  to  the  costs  of 
a  justice  who  has  been  served  with  notioe  of  an 
appeal  against  his  decision,  the  section  does  not 
give  to  the  court  which  has  heard  and  dismissed 
Uie  appeal  any  discretion  such  as  is  given  to  the 
court  in  matters  coming  within  the  provisions  of 
sect.  27.  Under  sect.  29,  if  the  respondent  justices 
succeed  in  the  appeal  they  become  abdolutelj 
entitled  to  indemnity  costs ;  it  is  only  if  they  fail 
that  the  court  has  any  discretion  to  exercise  in 
the  matter.  The  section  is  inexplicable  unless  it 
is  construed  in  that  way.  It  is  true  that  the  Court 
ot  Appeal  has  held  that  sect.  29  does  not  apply  to 
the  costs  of  justices  who  make  themselves 
"parties  "  to  an  appeal  within  sect.  31,  sub-sect.  5, 
oi  the  Summary  Jurisdiction  Act  1879  (42  &  48 
Yict.  c.  49),  and  that  in  such  a  case  the  Court  of 
Quarter  Sessions  has  a  discretion  to  exercise  with 
regard  to  the  justices'  costs : 

Reg.  V.  Justices  of  London,  62  L.  T.  Bep.  211 ; 
(1895)  1  Q.  B.  616. 

But  the  grounds  upon  which  the  court  came  to 
that  conclusion  have  been  cut  away  by  the  subse- 
quent decision  of  the  House  of  Lords  that  justices 
at  a  licensing  meeting  are  not  a  court  of  summary 
jurisdiction,  and  that  appeals  t^  quarter  sesttions 
against  a  refusal  to  grant  a  licence  are  not  regu- 
lated by  sect.  31  of  the  Summary  Jurisdiction 
Act  1879 : 

Boulter  v.  Justtees  of  Kent,  77  L.  T.  Bep.  288; 
(1897;  A  0.  556. 

They  also  cited 

Reg.  V.  Justices  of  Staffordshire,  79  L.  T.  Bep.  142 ; 

(1898)  2  Q.  B.  231 ; 
Mayor  of  TynsmotUh  v.  Attomey-Chneral,  80  L.  T. 

Bep.  633  ;  (1899)  A.  0.  293  ; 
Evans  v.  Justices  of  Conway,  82  L.  T.  Bep.  704 ; 

(1900)  2  Q.  B.  224. 

J.  Alderson  Foots,  Q.C.  and  /.  B.  Matthews  for  the 
licence-holder. — The  scheme  of  the  Alehouse  Act 
1828  is  that  upon  an  appeal  to  quarter  sessions 
from  a  refusal  bj  the  licensing  justices  to  renew 
a  licence,  the  objector  should  come  and  be  heard 
by  the  quarter  sessions  exactly  in  the  same  way 
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as  he  was  heard  by  the  lioenfiing  justioes.  But 
the  objector  does  not  thereby  beoome  a«  party  to 
the  prooeedings  so  as  to  be  either  liable  to  pay,  or 
able  to  get,  costs.  That  is  the  effect  of  the  two 
decisions  of  the  House  of  Lords  already  cited : 

BouUer  v.  JiLttices  of  Kent  (uhi  sup.) ; 
Mayor    of    Tynemouih   y.   Attorney- Oeneral    {ubi 
9up.). 

It  was  contemplated  by  the  Legislature  that  in 
ordinary  cases  the  licensing  justioes  would  not 
appear  at  the  hearing  of  the  appeal,  and  it  is 
only  in  cases  where  the  justices  do  not  appear  as 
parties  that  the  provisions  of  sect.  29  with  regard 
to  their  costs  come  into  force.  The  decision  of 
the  Court  of  Appeal  in  Beg,  t.  Justices  of  London 
(ubi  sup.)  is  still  law,  and  is  entirely  applicable  to 
the  present  case.  The  court  there  held  that  the 
licensing  justices  were  not  entitled  as  of  right 
under  sect.  29  of  the  Alehouse  Act  1828  to  their 
costs  of  the  appeal.  The  error  of  the  court  as 
to  the  meaning  of  the  Summary  Jurisdiction 
Act  1879  does  not  affect  this  part  of  their 
decison. 

Smith,  L.  J. — ^The  point  in  this  case  is  a  very 
short  one.  What  nappened  was  this:  The 
licensing  justices  of  the  city  of  Worcester  at  the 
brewster  sessions  refused  an  application  for  the 
renewal  of  a  licence.  From  that  refusal  an 
appeal  was  brought  before  the  Court  of  Quarter 
Sessions,  the  licensing  justices  being  made  the 
respondents.  By  a  majority  of  the  magistrates 
the  appeal  was  dismissed.  A  controversy  after- 
wards arose  as  to  what  took  place  before  the 
magistrates  upon  the  question  of  oostti.  Now,  I 
agree  that  sects.  27  and  29  of  the  Alehouse  Act 
1828  deal  with  different  matters,  but  in  the  case 
now  before  the  court  I  think  we  have  only  to 
consider  sect.  29.  That  section  provides  that  in 
every  case  where  notice  of  appeal  against  the 
judgment  of  any  justice  in  or  concerning  the 
execution  of  the  Act  shall  have  been  given,  and 
such  appeal  shall  have  been  dismissed  or  the 
judgment  so  appealed  against  shall  have  been 
affirmed,  or  such  appeal  shall  have  been  abandoned, 
*'  it  shall  be  lawful  for  the  court  to  whom  such 
appeal  shall  have  been  made,  or  intended  to  be 
made,  and  such  court  is  hereby  required,  to 
adjudge  and  order  that  the  paxt^  so  having 
appealed,  or  given  notice  of  his  intention  to 
appeal,  shall  pay  to  the  justices  to  whom  such 
notice  shall  have  been  given  .  .  .  such  sum 
by  way  of  costs  as  shall  in  the  opinion  of  such 
court  be  sufficient  to  indemnify  such  justice  from 
all  cost  and  charge  whatsoever  to  which  such 
justice  may  have  been  put  in  consequence  of  his 
having  had  served  upon  him  notice  of  the  inten- 
tion of  such  party  to  appeal."  I  think  that  the 
words  "  such  court  is  hereby  required  **  are  im- 
perative, and  if  the  events  referred  to  in  the 
beginning  of  the  section  should  happen,  the  court 
must  make  an  order  as  provided  in  the  words  I 
have  read.  With  regard  to  the  dispute  as  to 
whether  there  was  any  proper  demand  for  costs 
made  to  the  quarter  sessions  in  the  present  case, 
it  seems  to  me  to  be  clear  from  uie  affidavits 
that,  upon  the  appeal  being  dismissed  by  the 
quarter  sessions,  counsel  for  the  licensing  justices 
made  an  application  to  the  court  for  an  order  for 
such  costs  as  by  law  the  licensing  justices  were 
entitled  to — i.e.,  indemnity  costs — and  that  the 
court,  thinking  that  they  had  a  discretion  as  to 


costs,  refused  the  application.  Under  sect.  29  the 
court  had  no  discretion  in  the  matter,  and  the 
rule  nisi  for  a  mandamus  should  therefore  be 
made  absolute.    The  appeal  must  be  allowed. 

Williams,  L.J. — I  entirely  agree. 

Appeal  allotoed. 

Solicitors  for  the  licence-holder,  Smiles  and  Co.^ 
for  A.  H.  Halford,  Worcester. 

Solicitors  for  the  licensing  justices.  Church, 
BendeU,  Todd,  and  Co.,  for  8.  SouthaU,  Wor- 
cester. 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Friday,  June  15, 1900. 

(Before  Gbajttham  and  Ghannbll.  JJ.) 

Jbnnbb  Ikstitutb  of  Pbbybntiyb  MBDicniB 
(apps.)  V.  St.   Grobob'b,    Hanoybb  squabb, 

A88BB8MBNT  GOMMITTBB  (resps.).  (a). 

Bates — Exemption — Society  instituted/or  purposes 
of  science  exclusively — Manufacture  ana  sale  of 
scientific  remedies — Annual  voluntary  conMbu- 
tions — Donations — Scientific  Societies  Act  1843 
(6  <fe  7  Vict.  c.  36),  s.  1. 

A  society  toas  instituted  for  the  purposes  qf 
advancing  the  study  and  application  of  preven- 
tive medicine.  It  taught  and  examined  students, 
undertook  original  investigatums,  and  prepared, 
and  sold  certain  scientific  remedies.  The  sale  of 
these  remedies  did  not  cover  the  expense  ofihevr 
manufactwre.  It  was  supported  partly  by  ihe 
payments  received  for  medicines  sold,  partly  by 
large  donations,  soms  of  which  had  been  devotea 
to  the  erection  of  buildings  for  the  purposes  of 
the  society,  and  partly  by  fees  paid  by  studenis. 
Certain  rooms  were  sub-iet  to  the  Local  Chvem- 
ment  Board  at  a  yearly  rent,  which  rooms,  by 
the  terms  of  the  tenancy,  were  to  be  used  ewelu' 
sively  for  investigations  in  connection  with 
vaccination,  and  for  the  mantrfcusture  of  pure 
lymph. 

Seld,  that  as  the  society  carried  on  the  manufae- 
ture  and  sale  of  preventive  medicines,  it  was  noi 
a  society  instituted  for  purposes  of  sdenee 
exclusively,  within  sect.  I  of  the  Scieni^ 
Societies  Act  1843,  and  was  therefore  not 
entitled  to  ha/ve  its  premises  exempted  from 
rates. 

Per  ChanneU,  J. :  The  occupation  of  the  Local 
Oovemment  Board  of  part  of  the  assessed 
premises  was  not  su>ch  an  occupaiion  as  would 
make  the  board  capable  of  being  separaiel^ 
assessed  in  respect  thereof,  and  therefore  on  (hu 
ground  also  the  society  was  liable  to  raies. 

Query :  Whether  the  society  was  supported  by 
voluntary  contributions  within  sect.  1. 

Casb  stated  under    sect.   40  of  the    Yalnation 
(Metropolis)  Act  1869  (32  &  33  Yict.  c.  97). 

The  appellants  were  a  company  incorporated 
on  the  25th  July  1891,  under  sect.  23  of  the  Oom- 
panics  Act  1867,  under  the  name  of  "  The  British 
Institute  of  Preventive  Medicine  "  without  the 
word  "  Limited  '*  being  added  to  their  name  under 
a  licence  from  the  Board  of  Trade  duly  granted 
under  the  said  section. 

(a)  Eeportod  by  J.  Andbsw  Stba^han,  Baq.,  BMii«tar-at-lAW. 
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On  or  aboafc  the  6th  Dec.  1898  the  British 
Institute  of  Preventive  Medicine,  in  parsaanoe  of 
the  powers  Riven  by  sect.  13  of  the  Companies 
Act  1862,  changed  its  name  to  ''The  Jenner 
Institate  of  Preventive  Medicine/'  and  it  is 
hereinafter  referred  to  as  *'  the  institute.'* 

The  memorandum  of  association  provided  as 
follows : 

The  ohjeotB  for  which  the  institate  ia  established  are 
ma  follows  :  "  (a)  To  stady,  investigate,  disoover,  and 
improve  the  means  of  preventing  and  onring  infective 
diseases  of  men  and  animals,  and  to  provide  a  place 
where  research  may  be  carried  on  for  the  purposes  afore- 
said. (6)  To  provide  instmction  and  education  in  pre- 
ventive medicine  to  medical  officers  of  health,  medical 
praotitioners,  veterinary  surgeons,  and  advanced  students, 
(e)  To  prepare  and  to  supply  to  those  requiring  them 
such  special  protective  and  ourative  materials  as  have  been 
already  found  and  shall  in  future  be  found  of  value  in 
the  prevention  and  treatment  of  infective  diseases, 
(d)  To  treat  persons  suffering  with  infective  diseases  or 
threatened  with  them  in  buildings  of  the  institute  or 
elsewhere,  (e)  With  a  view  to  effecting  those  objects  to 
provide  laboratories,  to  appoint  a  scientific  staff,  to 
institnte  lectures  and  demonstratione,  to  issue  publioa- 
tions  of  the  transactions  of  the  institute,  and  to  found  a 
library.  (/)  In  case  it  should  be  thought  desirable  so  to 
do,  to  examine  students  of  the  institute  and  to  award 
prizes  and  certificates,  subject  to  such  regulations  and 
conditions  as  the  institute  may  from  time  to  time  deter- 
mine; Provided  that  no  certificate  shall  be  granted 
unless  there  is  clearly  expressed  on  it  a  note  to  the 
effect  that  it  is  granted  as  showing  the  result  of  the 
examination  held  on  behalf  of  the  institute,  and  has  no 
special  virtue  or  effect  by  any  statute  or  charter,  {g) 
Subject  to  the  provisions  of  the  2l8t  section  of  the  Com- 
panies Act  1862,  to  purchase,  sell,  rent,  let,  or  hold  lands, 
tenements,  or  otiier  real  or  personal  property  which  may 
be  necessary  or  advantageous  to  the  aforesaid  objects, 
and  to  mortgage  the  same  for  the  purposes  of  the  insti- 
tute, (h)  To  receive  donations  and  subscriptions  from 
persons  desiring  to  promote  the  objects  aforesaid  or  any 
of  them,  and  to  hold  funds  in  trust  for  the  same,  pro- 
vided that  if  the  institute  shall  take  any  funds  or  pro- 
perty upon  any  such  special  trust,  so  as  to  make  it 
subject  to  the  jurisdiction  of  the  Charity  Commissioners, 
the  institute  shall  observe  all  the  directions  of  the  com- 
missioners with  respect  thereto,  and  if  required  1^  them 
vest  the  same  in  special  trustees,  (t)  To  construct, 
alter,  and  maintain  any  buildings  necessary  or  conve- 
nient for  the  purposes  of  the  institute,  (j)  To  do  all 
such  other  lawful  things  as  may  from  time  to  time  be 
conducive  to  the  attainment  of  the  objects  above  set 
forth  or  any  of  them." 

By  the  memorandum  of  association  it  was 
further  provided  as  follows : 

The  income  and  property  of  the  institute  whenoeaoever 
derived  shall  be  applied  solely  towards  the  promotion  of 
the  objects  of  the  institute  as  set  forth  in  this  memo- 
randum of  association,  and  no  portion  thereof  shall  be 
paid  or  transferred  directly  or  indirectly  by  way  of 
dividend,  bonus,  or  otherwise  howsoever  by  way  of  profit 
to  the  members  of  the  institute,  provided  that  nothing 
herein  contained  shall  prevent  any  payment  in  good 
faith  of  interest  not  exceeding  5  per  cent,  on  any  loan 
advanced  by  members  of  the  institute  to  promote  the 
objects  thereof,  or  of  remuneration  to  any  professor, 
lecturer,  director,  officer,  or  servant  of  the  institute,  or 
to  any  member  or  other  person  in  anywise  howsoever 
connected  with  the  institute  in  return  for  any  services 
actually  rendered  to  the  institute,  or  undertaken  by  the 
authority  of  the  council  to  promote  the  objects  of  the 
institute. 

The  institute  was  (subject  to  what  is  herein- 
after stated)  supported  by  interest  and  dividends 


from  investments,  profits  on  sale  of  investments, 
by  fens  derived  from  lectures  and  from  students 
and  for  the  use  of  the  laboratories,  and  by 
receipts  from  the  sale  of  the  records  of  the  trans- 
actions of  the  institute,  by  fees  received  for 
diagnoses  made  at  the  institute,  and  receipts  from 
the  sale  of  protective  and  curative  materials  pre- 
pared and  sold  by  the  institute,  such  as  mallein, 
tuberculin,  and  antitoxins,  and  also  by  donations. 
Part  of  the  donations  had  been  spent  on  the 
buildings  or  invested  by  the  appellants,  and  the 
rest  had  TOne  in  current  expenditure. 

The  schedule  attached  to  the  case  contained 
details  of  the  subscriptions,  amounting  in  1895  to 
15Z.  lOir.,  in  1896  to  13Z.  138.,  in  1897  to  8Z.  8«.,  in 
1898  to  14Z.  148.,  and  in  1899  to  14Z.  88.  Annual 
subscriptions  of  5Z.  and  upwards,  under  art.  3  (d) 
of  the  articles  of  association,  entitled  the  subl 
scribers  to  membership  of  the  institute  if  they 
signified  in  writing  their  desire  to  become  members, 
but  of  the  subscribers  mentioned  in  the  detailed 
accounts  only  two  were  members  of  the  institute. 
Members  had  the  rights  and  privileges  to  which 
they  were  entitled  under  the  Companies  Acts 
and  the  appellants'  memorandum  and  articles  of 
association,  but  had  no  other  or  further  rights  or 
privileges. 

Annnal  subscribers  who  were  not  members 
obtained  nothing  in  return  for  their  subscrip- 
tions. 

The  Poplars  Farm  mentioned  in  the  institute's 
accounts  was  a  branch  establishment  of  the  insti- 
tute, and  was  the  place  where  the  preparation 
of  antitoxin  was  regularly  and  continually  carried 
on.  The  farm  and  preparation  were  managed 
from  the  headquarters  of  the  institute. 

The  institute  had  obtained  the  certificate  pro- 
vided for  by  sects.  1  and  2  of  6  &  7  Yict.  o.  36, 
and  sect.  2  of  the  Act  was  complied  with. 

There  had  been  no  appeal  under  sect.  6  of  the 
Act. 

The  said  certificate  was  obtained  on  the  18th 
June  1898,  and  the  respondents  had  notice  thereof. 

In  or  about  March  1894  the  institute  had  pur- 
chased the  freehold  of  certain  land  situate  in 
Chelsea  Bridge-road,  in  the  parish  of  St.  George, 
Hanover-square,  in  the  county  of  London,  and 
erected  certain  buildings  thereon  for  the  purposes 
and  objects  stated  in  the  memorandum  of  associa- 
tion. The  said  land  and  buildings  were  the 
premises  which  were  the  subject  of  the  assess- 
ment as  hereinafter  mentioned,  and  are  herein- 
after referred  to  as  the  "  assessed  premises." 

An  agreement  was  made  between  the  institute 
of  the  one  part  and  the  Local  Government  Board 
of  the  other  part,  dated  the  31st  May  1898, 
whereby  the  institute  agreed  to  let  and  the  Local 
Government  Board  agreed  to  take  certain  rooms 
in  the  assessed  premises  for  the  term  of  one  vear 
from  the  25th  March  1898  and  thereafter  from 
year  to  year  at  an  annual  rent  of  2502.  upon  the 
terms  therein  contained,  of  which  the  following 
were  the  chief — ^namely,  that  the  institute  should 
furnish  two  of  the  rooms  demised  as  laboratories 
and  the  other  as  an  office,  that  it  should  provide 
them  with  gas  and  water  free  of  charge,  that  the 
board  should  not  without  the  consent  of  the 
institute  use  the  rooms  for  any  other  purpose  than 
for  the  preparation  of  glycerinated  calf  lymph 
and  investigations  in  connection  with  vaccination, 
and  that  the  director  of  the  institute  should  have 
access  to  the  rooms  at  all  times  for  the  purpose 
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of  inspecting  the  same.  The  Local  Government 
Board  had  entered  into  and  had  since  been  and 
were  now  in  occupation  of  the  rooms  which 
formed  part  of  the  assessed  premises  which  were 
the  sabject-matter  of  this  appeal.  The  rooms 
were  used  by  the  Locii  Government  Board 
for  no  other  purpose  than  the  preparation  of 
gljoerinated  ctdf  lymph  and  investigations  in 
connection  with  vaccination.  The  rooms  let  were 
in  no  way  structurally  severed  from  the  rest  of 
the  buildings,  nor  had  they  any  separate  entrance 
or  staircase,  and  they  opened  into  the  landings  by 
an  ordinary  door  just  as  all  the  other  rooms  in 
thepremises  did. 

With  the  exception  of  the  parts  let  to  the 
Local  Government  Board  the  assessed  premises 
had  been  and  were  exclusively  used  by  the  insti- 
tute. The  assessed  premises  were  the  head- 
quarters of  the  indtitute,  and  were  the  place 
where  or  from  whence  all  its  affairs  and  proceed- 
ings for  which  the  institute  was  incorporated  as 
aforesaid  were  managed  and  regulat'^d. 

In  the  %ccounts  of  income  of  the  institute 
annexed  to  the  case  the  item  "  interest  on  invest- 
ments" included  sums  derived  from  the  invest- 
ment of  donations,  gifts,  bequests,  &c.  The  fees 
from  students  represented  payments  made  by 
pupils  for  courses  of  instruction.  Such  fees  had 
hitnerto  not  been  sufficient  to  defray  the  expenses 
of  such  instruction,  and  the  teaching  of  the 
institute  was  not  carried  on  so  as  to  result  in  a 

{>rofit  over  and  above  the  expenses  thereof.  The 
eotnres  wei*e  a  means  of  imparting  knowledge  to 
the  students  which  would  be  useful  to  them  in 
their  professions  and  assist  them  therein.  The 
institute  did  not  train  medical  officers  of  health, 
medical  practitioners,  or  veterinary  surgeons  as 
6uch,  nor  had  it  instituted  a  course  of  study  by 
attending  which  students  could  qualify  for  the 
above  professions ;  but  it  had  established  courses 
of  instruction  on  the  subject  of  bacteriology, 
which  would  be  of  value  to  such  persons.  The 
lectures  and  courses  of  instruction  were  given  in 
the  assessed  premises. 

The  antitoxin,  mallein,  and  tuberculin  were  the 
protective,  curative,  and  diagnostic  materials  which 
were  produced  (though  not  exclusively  so)  for 
sale,  and  were  sold  by  the  institute  in  pursuance 
of  the  powers  contained  in  its  memorandum  of 
association.     Mallein  and   tuberculin  were  pre- 

Eared  on  the  assessed  premises.  By  far  the 
irgest  portion  of  the  receipts  from  sales  were 
derived  irom  antitoxins.  The  institute  had,  not- 
withstanding that  it  had  so  far  sustained  loss  by 
carrying  on  the  making  and  selling  of  antitoxins, 
continued  the  preparation  of  antitoxins  because, 
amongst  other  reasons,  they  can  only  be  pro- 
duced in  the  necessary  uncontaminated  form  and 
at  the  requisite  grades  of  strength  by  exceed- 
ingly high  scientific  skill  and  care,  and  because  the 
continued  making  of  antitoxins  is  the  only  means 
of  improving  the  process  and  through  this  g^at 
improvements  are  constantly  being  effected.  The 
preparation  of  the  antitoxin  was  carried  on  on 
the  Poplars  Farm,  but  was  directed  from  the  head- 
quarters of  the  institute,  where  also  orders  were 
taken  for  its  sale  and  delivery. 

The  institute  had  not  in  fact  and  did  not  in 
fact  make  any  dividend,  gift,  or  bonus  in  money 
unto  or  between  any  of  its  members. 

The  institute  carried  out  for  fees  charsed  by 
it  examinations  of  materials  sent  to  it  £)r  the 


purposes  of  bacteriological  and  chemical  invest- 
gation.  These  investi^^ations  were  carried  out  in 
the  assessed  premises. 

A  supplemental  valuation  list  for  the  parish  of 
St.  George,  Hanover-sauare,  made  by  the  overseers 
of  such  parish,  was  oated  and  deposited  on  or 
about  the  3Ist  May  1898,  and  the  institute  was 
therein  rated,  charged,  and  assessed  in  respect  of 
the  assessed  premises  occupied  by  them  as  afore- 
said in  the  said  parish  at  and  upon  a  gross  value 
of  lOOOZ.  and  a  rateable  value  of  834Z. 

The  appellants  objected  before  the  assessment 
committee  on  the  grounds  that  the  said  premises 
so  occupied  by  them  as  aforesaid  were,  in  the 
circumstances  already  referred  to,  exempt  from 
parochial  and  other  local  rates,  and  they  duly  ^ve 
notice  of  objectioa  and  specified  the  corrections 
which  they  desired  to  be  made,  but  the  committee 
refused  to  amend  the  list  and  confirmed  the 
said  assessment,  and  the  appellants  thereupon 
appealed. 

The   questions  for  the    opinion  of    the  court 
were :  (1)  Was  the  Jenner  Institute  of  Preventive 
I  Medicine  exempt  under  6  &  7  Yict.  c.  36  from 
I  being  assessed  or  rated  and  from  liability  to  the 
{  payment  of  county,  borough,  parochial,  and  other 
local  rates  and  ceases  in  respect  of  the  assessed 
premises  P      (2)  If  the  Jenner  Institute  of  Pre- 
ventive Medicine  was  not  exempt  under  6  &  7 
Yict.  c.  36  from  liability  to  be  assessed  or  rated 
and  from  liability  to  payment  of  the  said  rates 
and  cesses  in  respect  of  the  whole  of  the  assessed 

E remises  by  reason  only  of  the  said  letting  to  the 
iocal  Government  Board,  was  tbe  said  institute 
exempt  under  6  &  7  Yict.  c.  36  from  being  assessed 
or  rated  and  from  liability  to  payment  of  county, 
borough,  parochial,  and  other  local  rates  and 
cesses  in  respect  of  such  parts  of  the  assessed 
premises  as  were  not  let  to  the  Local  Gk>vem- 
ment  Boai*dP 

The  Scientific  Societies  Act  1843  (6  &  7  Yict 
c.  36) : 

Sect.  1.  .  .  .  From  and  after  the  first  of  Ootob«r, 
one  thoasand  eifl^ht  hnndred  and  forty-three,  no  per- 
son or  persons  shall  be  assessed  or  rated,  or  liable 
to  bu  assessed  or  rated,  or  liable  to  pay  to  any  oonntj, 
borough,  paroohial,  or  other  looal  rates  or  oesses  in 
respeot  of  any  land,  houses,  or  bnildings,  or  parts  of 
honses  or  bnildings,  belonging  to  any  society  institated 
for  purposes  of  aoienoe,  literature,  or  the  fine  arte 
exclusively,  either  as  tenant  or  as  owner,  and  ooonpied 
by  it  for  the  traasaotion  of  its  business  and  for  oarryiog 
into  effect  its  purposes,  provided  that  such  society  shall 
be  supported  wholly  or  in  part  by  annual  voluntary 
contributions,  and  shall  not,  and  by  its  laws  may  not, 
make  any  dividend,  gift,  division,  or  bonus  in  money 
unto  or  between  any  of  its  members,  and  provided 
also  that  such  society  shall  obtain  the  oertifloate  of 
the  barrister-at-law  or  Lord  Advocate  as  hereinafter 
mentioned. 

McCall,  Q.O.  (with  him  E.  M,  PoUoch)  for  the 
appellants. — The  institute  is  within  the  exemption 
created  by  sect.  1  of  the  Scientific  Societies  Act 
1843,  and  therefore  is  not  liable  to  be  rated  in 
respect  of  the  premises  occupied  by  it.  The  insti- 
tute is  a  societv  instituted  for  puipoaee  of  science 
exclusively.  The  manufacture  of  antitoxin  is  a 
purpose  of  science,  as  it  advances  the  objects  of 
science : 

Royal  College  of  Mxuic  v.  Weetmineter  Veetry^  78 

L.  T.  Bep.  441 ;  (1898)  1  Q.  B.  809  ; 
Reg.  V.  Manchseter  Oveneers,  16  Q.  B.  449  ; 
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Linnean  Society  of  London  t.  Churchwardens   of 
8i.  Anne's,  Westminster,  3  E.  A  B.  793  ; 

Reg.  T.  Royal  Medical  and  Chirurgieal  Society  of 
London,  21  J.  P.  789  ; 

Reg.  y.  Bradford  Library  and  Litsr<iry  Society,  1 
£.  &  E.  88. 

It  18  contended  that  the  fact  that  part  of  the  pre- 
mises is  snb-let  to  the  Local  Government  Board 
takes  the  case  ont  of  sect.  1.  This  is  not  so.  The 
test  in  such  circnmstanoes  is  whether  or  not  the 
anb-tenant  would  be  rateable  on  his  occupation. 
Here  it  is  clear  the  Local  Government  Board  if  it 
had  been  an  individual  would  be  rateable.  Pttrvis 
Y.  TraiU  (3  Ex.  344)  is  in  effect  overruled  by 
Innnean  Society  of  London  v.  Churchwardens  of 
8i.  Anne's,  Westminster  (sup.),  and  see  Earl 
Clarendon  v.  Bector  of  8t.  James's  (10  0.  B.  449). 
The  society  is  supported  wholly  by  annual  volun- 
tary subscriptions.  These  cases  show  that  the 
fact  that  the  subscriptions  take  the  form  of  dona- 
tions and  that  fees  are  paid  by  students  makes  no 
difference  in  this  respect. 

Danchwerts,  Q.C.  and  Bvde  for  the  respondents. 
—The  requirements  which  a  society  must  fulfil 
before  it  can  obtain  the  benefit  of  sect.  1  of  the 
Scientific  Societies  Act  are  stated  by  Smith,  L.  J. 
in  Art  Union  of  London  v.  Savoy  Overseers  (71 
L.  T.  Bep.  40 ;  (1894)  2  Q.  B.  609).  The  institute 
does  not  fulfil  all  these  requirements.  In  the 
first  place,  it  is  not  instituted  for  pur^ses  of 
science  exclusively.  By  purposes  of  science  is 
here  meant  for  the  purpose  oc  advancing  and  dis- 
aeminating  science,  not  by  advancing  the  benefits 
of  science  .* 

Royal  CoUege    of  Music    y.    Westminster    Vestry 

Here  the  institute  carries  on  the  manufacture  of 
certain  medicines  and  sells  them.    This  is  not  a 

Eurpose  of  science  within  the  section,  but  a  trade, 
owever  beneficial  it  may  be  to  the  community. 
In  the  next  place,  the  institute  is  not  a  society 
supported  exclusively  by  annual  voluntary  con- 
trioutions : 

Savoy  Overseers  v.  Art  Union  of  London,  74  L.  T. 

Bep.  497;  (1896)  A.  C.  296; 
Inland  Revenue  Commissioners  v.  Forest,  63  L.  T. 

Bep.  36  ;  15  App.  Gas.  334. 

E.  M.  PoUoeh  in  reply. 

Gbanthav ,  J. — This  is  a  case  of  considerable 
importance,  and  I  may  add  also  of  considerable 
interest.  One  is  always  ^lad  to  hear  of  the 
existence  of  such  an  institution  as  this.  It  is  well 
to  know  that  there  are  gentlemen  who  are  pre- 
pared to  devote  time  and  money  to  the  preparation 
of  new  medicines  which  science  has  discovered, 
and  which  are  undoubtedly  of  the  greatest  advan- 
tage to  humanity.  We  have,  however,  a  strict 
duty  to  perform — that  is,  to  construe  an  Act  of 
Parliament.  We  have  to  determine  whether  or 
not  the  objects  of  this  society  bring  it  within  the 

frovisions  of  sect.  1  of  the  Scientific  Societies  Act 
843,  BO  as  to  exempt  it  from  rateability  in  respect 
of  the  premises  occupied  by  it.  I  have  no  doubt 
myself  that  they  do  not.  It  seems  to  me  that  the 
earlier  oases  cited  on  behalf  of  the  appellante  are 
no  authority  for  adopting  the  contrary  view.  It 
is  not  necessary  to  go  into  these  cases,  but  I  may 
remark  that  they  were  all  decided  by  Lord 
Campbell,  who  seems  to  have  had  a  fixed  view 
with  reg»Lrd  to  the  objecte  of  such  societies.  Lord 
Macnaghten  in  Savoy  Overseers  v.  Art  Union  of 


London  (sttp.)  states  that  these  earlier  decisions 
have  given  rise  to  a  ereat  deal  of  difficulty.  Thus 
in  one  of  these  earuer  cases — Beg.  v.  Bradford 
Library  and  Literary  Society  (sup.) — an  institu- 
tion which  I  should  be  inclined  to  call  a  circulating 
library  was  held  to  be  within  the  exception ;  but 
we  have  not  to  deal  with  such  an  institution  as 
that  at  the  present  t»me.  This  is  not  a  society 
instituted  for  purposes  of  science,  literature, 
or  the  fine  arte  exclusively.  One  main  object  of 
the  society  is  clearly  the  manufacture  of  certain 
medicines  which  have  been  found  of  infinite  value 
in  preventing  and  curing  certain  diseases,  but 
which  demand  the  greatest  skill  in  their  manu- 
facture, and  which  can  be  manufactured  properly 
only  by  such  an  institution  as  this.  Having 
succeeded  in  manufacturing  the  materials  or 
medicines  of  the  necessary  purity,  they  then 
sell  them,  as  I  understand  it,  to  anyone 
requiring  them  for  medical  use;  but,  as  the 
prices  charged  or  obtained  for  them  are  not 
sufficient  to  maintain  the  institution,  it  seeks 
and  fortunately  obtains  subscriptions  and  dona- 
tions which  enable  it  to  continue  ite  most 
valuable  work.  There  is  no  case,  however,  in 
which  such  an  object  as  this  has  been  held  to 
exempt  a  society  from  rateability,  and  we  have, 
therefore,  no  power  to  extend  the  exemption  to 
this  society. 

Channbll,  J. — ^I  am  of  the  same  opinion. 
Although  one  of  the  objecte  of  the  society  is 
undoubtedly  the  promotion  of  science,  another, 
and  probably  the  chief  of  them,  is  to  give  to  indi- 
viduals the  practical  benefite  of  science.  ^  It 
therefore  seems  to  me  that  it  is  not  a  society 
instituted  for  purposes  of  science  exclusively, 
within  the  meaning  of  sect.  1  of  the  Scientino 
Societies  Act  1843.  That  view  is  borne  out  by 
the  cases,  if  I  understand  them  rightly.  In  Bojfd 
College  of  Music  v.  Wesbmineter  Vestry,  Smith, 
L.J.  defines  the  expression  ''instituted  for  the 
purposes  of  science,  literature,  or  the  fine  arte 
exclusively"  used  in  the  Act  as  meaning  insti- 
tuted  for  the  purpose  of  advancing,  disseminating, 
or  propagating  science,  literature,  or  the  fine 
arte.  In  that  definition  the  only  word  which 
could  be  considered  to  apply  to  the  distribution 
of  the  producte  or  resulte  oi  science  is  the  word 
''  disseminating  " ;  but  I  do  not  think  it  was  the 
intention  of  the  learned  Lord  Justice  that  the 
word  should  have  any  such  application.  I  desire 
to  base  my  judgment  mainly  on  the  ground  that 
this  is  not  a  society  instituted  for  the  purposes  of 
science  exclusively.  I  should  not  wish  to  base 
my  judgment  upon  the  ground  that  the  society  is 
not  supported  wholly  or  in  part  by  "annual 
voluntary  contributions."  Though  not  entirely 
free  from  doubt,  still  I  am  inclined  to  think  that 
the  donations  to  this  society  would  come  within 
these  words.  They  are  not  Uke  the  contributions 
which  were  paid  to  the  Art  Union  of  London; 
they  resemble  subscriptions  rather.  I  do  not 
suppose  that  it  is  contended  that  subscriptions 
are  other  than  ftTinna-l  contributions.  Another 
difficulty  in  the  way  of  this  society  arises  from  the 
occupation  of  a  portion'  of  ite  premises  by  the 
Local  Government  Board.  The  answer  Uy  the 
question  whether  or  not  a  subordinate  occupation 
of  this  kind  prevente  the  premises  from  being 
used  exclusively  for  the  purposes  of  the  society 
appears  to  me  to  depend  upon  whether  or  not  the 
occupation  of  the  subordinate  occupier  is  such 
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tliat  he  can  himself  be  rated  in  respect  thereof. 
If  the  oocnpation  of  the  sabordinate  occupier 
is  of  such  a  character  as  to  render  him  sepa- 
rately rateable,  then  the  remaining  portion  of 
tiie  premises,  if  used  exclusively  for  the  purposes 
specified  in  sect.  I  of  the  Scientific  Societies  Act, 
would  be  exempt  from  rateahility  notwithstanding 
the  subordinate  occupation ;  but  if  the  occupation 
of  the  subordinate  occupier  is  not  such  as  would 
make  him  separately  rateable,  then  no  portion 
of  the  premises  would  be  exempt.  That,  in  my 
opinion,  is  the  effect  of  the  oases.  In  this  case, 
apart  altogether  from  the  question  whether  the 
Local  Government  Board  could  be  rated  as  if 
were  an  individual,  it  is  very  doubtful  whether  ite 
occupation  is  a  separate  rateable  occupation.  I 
am  inclined  to  think  that  it  is  not ;  and  if  that 
is  so,  the  appellant  society  would  be  prevented 
from  coming  within  the  exemption.  Upon  these 
two  grounds  I  base  my  judgment. 

Appeal  dismissed. 

Solicitors    for   the    appellante,    Httnters    and 
Hixynes. 
I^licitor  for  the  respondents,  W.  /.  Fraser. 


June  25  and  26,  1900. 

(Before  Gbantham  and  Phillimobe,  JJ.) 

Pbtbb  Walkbb  and  Son  Limited  (appa.)  v. 
Bbislby  (Surveyor  of  Taxes)  (resp.). 

Gbintbb  (app.)  v.  Fleming  (Surveyor  of  Taxes) 

(resp.).  (a) 

Revenue — Inhabited  house  duty — Poor  law  valua- 
tion— "  FiiU  annual  value  " — **  Actual  amount 
of  the  rent " — "  Tied  "  licensed  premises — House 
Tax  Acts  1803  (43  Geo.  3,  e.  161),<.  10;  1808 
(48  Oeo,  3,  c.  55),  sched.  B,  rr.  8,  9,  10,  11 ; 
1851  (14  Jk.  15  Vict  c.  36),  ss.  1,  2,  and  schedule. 

"  Full  annual  value"  in  rule  Sof  sched,  B,  House 
Tax  Act  1808,  means  full  and  just  yearly  rent, 
cmd  **  actual  amount  of  the  rent "  in  rule  11 
means  not  merely  the  money  rent  reserved,  hut 
also  the  value  of  any  other  reservation  in  favour 
of  the  landlord.  The  valuation  for  poor  law 
rating  is  not  binding  on  the  commissioners 
for  the  pwrposes  of  assessing  inhabited  house 
duty. 

The  owner  of  certain  licensed  premises  let  them  to 
brewers  /or  601.  yearly  rent.  The  brewers  sub- 
let them  to  the  occupier  at  14Z.  yearly  rent,  but 
subject  to  a  covenant  that  the  occupier  should 
buy  from  the  brewers  all  the  beer,  spirits,  and 
mineral  waters  sold  on  the  premises.  The  com- 
missioners held  that  60Z.  was  the  actu4il  amount 
of  the  rent  payable  for  the  premises,  and  refused 
to  admit  evidence  on  the  point. 

Held,  that  they  must  admit  sv^ch  evidence. 

Per  Grantham,  J, :  The  duty  of  the  commissioners 
was  to  take  all  evidence  wnich  would  enable  them 
to  determine  the  gross  value  of  the  premises,  and 
in  considering  su^ih  evidence  the  principle  of 
White  V.  Bradford-on-Avon  Assessment  Com- 
mittee (78  L.  T,  Bep.  758 ;  (1898)  2  Q.  B.  630) 
would  apply. 

Per  PhiUimore,  J, :  As  the  premises  were  let,  rule 
11  of  sched.  B  of  the  House  Tax  Act  1808  a/pplied, 
ana  all  the  commissioners  could  do  was  to  ascer- 

(a)  Beported  by  J.  And&ew  St&ahan,  Egq.,  Buriator-at-Lftw. 


tain  Ike  aetu^  amount  of  the  yearly  rent.  In 
doing  this  the  value  of  the  covenant  to  buy  beer 
mnst  be  estimated  into  the  rent. 

Thbsb  were  two  cases  stated  by  the  Oommia- 
sioners  of  Income  Tax  and  Inhabited  House  Duty, 
which,  as  the  chief  question  in  both  was  practi- 
cally the  same,  were  argued  together. 

Pbtbb  Walkbb  and  Son  Limitbd  v.  Bbislbt. 

At  a  meetine  of  the  Commissioners  for  General 
Purposes  of  !mcome  Tax  and  Inhabited  Houae 
Duty  for  the  district  of  Prescot,  in  the  county  of 
Lancaster,  held  at  the  County  Sessions  House, 
Liverpool,  in  the  said  county,  on  the  24th  Nov. 
1898,  the  appellante  (who  were  a  limited  company 
registered  under  the  Companies  Acte  1862-98^ 
and  carried  on  the  business  of  brewers  and 
malteters  at  Liverpool,  Warrington,  Burton,  and 
elsewhere,  and  whose  registered  offices  were  at 
105,  Duke- street,  Liverpool)  appealed  against 
an  assessment  on  them  as  occupiers  for  inhabited 
house  duty  on  a  fully  licensed  public-house 
numbered  58-60,  St.  Oswald-street,  in  the  town- 
ship of  West  Derby  in  the  said  district,  on  aiL 
annual  value  of  200Z. 

The  appellante  were  owners  as  well  as  occupiers. 

The  gross  annual  value  of  the  premises  waa 
steted  to  be  135Z.  in  the  poor  rate  made  before 
the  time  of  making  the  assessment  appealed 
against. 

It  was  contended  on  behalf  of  the  appeUante 
that  the  assessment  was  too  high  because  (a)  the 
full  and  just  yearly  rent  which  the  premises  were 
really  and  bond  pde  worth  to  be  let  by  the  year 
was  1202.,  and  the  assessment  oueht  to  be  reduced 
to  that  sum ;  (b)  as  a  matter  of  law  the  premises 
might  not  in  any  case  be  assessed  on  a  greater 
annual  value  than  the  amount  of  the  gross  annuaJ 
value  steted  in  the  poor  rate,  and  that  therefore 
the  assessment  ought  at  least  to  be  reduced  to 
that  amount  although  the  commissioners  should 
decide  that  the  actual  annual  value  was  in  fact 
greater. 

The  surveyor  of  taxes  contended  in  opposition 
that  the  annual  value  charged  in  the  inhabited 
house  duty  assessment  was  the  full  and  just 
yearly  rent  which  the  premises  were  really  and 
bond  fide  worth  to  let,  and  that  the  annual  value 
was  not  limited  to  the  ffross  annual  value  stated  in 
the  poor  rate  as  a  maximum. 

The  commissioners  decided  that  the  amount  of 
the  assessment  of  the  premises  for  the  purposes 
of  inhabited  house  duty  was  not  restricted  as  a 
maximum  to  the  gross  annual  value  steted  in  the 
poor  rate,  but  must  be  on  the  full  and  just  yearly 
rent  which  the  premises  were  really  and  bond 
fide  worth  to  be  let,  and,  being  satisfied  that  the 
annual  value  of  2001.  steted  in  the  assessment  to 
inhabited  house  duty  was  the  full  and  just  yearly 
rent  which  the  premises  were  really  and  bond  fide 
worth  to  be  let,  they  in  the  presence  of  the  parties 
confirmed  the  assessment. 

The  appellante  required  the  commissioners  in 
writine  to  stete  and  sign  a  case  for  the  opinion 
of  the  High  Court. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  the  commissioners  were  right 
in  deciding  that  they  were  not  bound  to  observe 
the  gross  annual  value  of  the  premises  in  the 
poor  rate  as  the  maximum  annual  value  on  which 
the  appellante'  said  premises  could  be  assessed  to 
the  inhabited  house  duty  although  the  full  and 
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just  yearly  rent  at  which  the  Bald  premises  were 
really  and  bond  fide  worth  to  be  let  was  greater 
than  the  gross  annual  value  stated  in  the  poor 
rate. 

Crtpp8,  Q.C.  and  Horridge  for  the  appellants. — 
We  are  clearly  within  rule  8  of  sched.  B  of  the 
House  Tax  Act  1808  (48  Geo.  3,  c.  55),  and  there- 
fore  the  poor  rate  yaluation  is  the  valuation  for 
the  inhabited  house  duty.  It  is  true  the  inhabited 
house  duty  is  now  regulated  by  the  House  Tax 
Act  1851  (14  &  15  Vict.  c.  36),  but  by  sect  2  of 
that  Act  all  powers,  duties,  rules,  regulations, 
iic.y  set  forth  in  schedule  marked  (B)  annexed  to 
the  Act  of  1808  are  to  be  in  full  force  with  respect 
to  the  duties  granted.  Now,  by  rule  8  "  in  case 
the  poor  rate  snail  have  been  made  throughout 
by  a  pound  rate  on  the  full  annual  value  of  Si  the 
dwelling-houses  in  the  same  parish  or  place,  then 
such  assessment  shall  be  made  according  to  the 
said  rate.'*  Now,  "  full  annual  value  "  means  net 
annual  value : 

Rose  V.  Watson,  70  L.  T.  Bep.  906  ;  (1894)  2  Q.  B. 

90; 
Dobhs  V.  Grand  Junction  Waterworks  Oompanyt  49 

L.  T.  Bep.  541 ;  9  App.  Gas.  49. 

We  contend,  then,  that  clearly  the  premises 
cannot  be  assessed  at  more  than  the  net  annual 
value  in  the  last  poor  rate. 

The  Solicitor-General  (Sir  E.  Carson,  Q  C.) 
{Danckwerts,  Q.C,  and  Bowlatt  with  him)  for  the 
respondents. — In  construing  sched.  B  of  the 
House  Tax  Act  1808,  we  should  remember  that  at 
that  time  there  was  no  fixed  mode  of  levying  the 
poor  rate.  By  43  Eliz.  c.  2,  s.  1,  a  vague  general 
power  was  given  to  levy  the  rate  according  to 
the  '*  ability  of  the  parish,"  and  under  this  power 
the  rate  was  levied  on  a  rack  rent,  or  on  part  of  a 
rack  rent,  or  proportionately.  But  that  system 
of  rating  has  now  ceased  to  exist,  and  so,  though 
rule  8  is  not  repealed,  it  has  in  practice  become 
obsolete  and  inapplicable  to  present  circum- 
stances. There  is  now  no  such  thing  as  propor- 
tionate rating.  The  rating  is  on  the  net  value. 
That  net  value  is  arrived  at  by  making  an 
•allowance  of  It  per  cent,  for  repairs.  This  sdlow- 
ance  is  merely  a  rule  of  convenience  to  save  the 
trouble  of  a  separate  inquiry  in  each  case  to 
ascertain  what  the  actual  cost  of  repairs  was. 
But  it  is  not  binding  on  the  person  rated,  who  is 
entitled  to  show  that  the  actual  cost  of  repairs 
was  80  per  cent  if  that  is  the  case  : 

Rex  V.  Adames,  4  B.  A  Ad.  61. 

Light  will  be  thrown  on  this  point  by  the  Yalua- 
tion (Metropolis)  Act  1869  (32  &  33  Yiot.  c.  67), 
where  by  sect.  4  the  rateable  value  is  defined  to 
be  the  gross  value  "  after  deducting  therefrom  the 
probably  annual  average  cost  of  the  repairs, 
insurance,  and  other  expenses,"  and  by  sect.  45  it 
is  enacted  that  in  construing  the  House  Tax  Acts 
*'  the  full  and  just  yearly  rent  shall  be  deemed  to 
be  the  gross  value.  In  other  words,  gross  annual 
value  and  rack  rent  are  interchangeable  terms. 
This,  we  submit,  amounts  to  a  statutory  declara- 
tion of  the  meaning  to  be  attached  to  the  words 
*'  full  annual  value  in  rule  8  of  sched.  B  of  the 
House  Tax  Act  1808  and  "  full  and  just  yearly 
rent "  in  sect.  2  of  the  House  Tax  Act  1803,  since 
it  is  inconceivable  that  these  words  should  have 
one  meaning  when  applied  to  valuations  in  the 
metropolis  and  another  when  applied  to  valuations 


in  the  country.  This  view  is  supported  by  sched.  A 
to  the  Income  Tax  Act  1842  (5  &  6  Yict.  c.  «H5), 
which  enacts  that  **  annual  value  "  shall  mean  the 
rack  rent,  and  by  sect  81  the  value  of  the  pre- 
mises may  be  ascertained  by  actual  valuation  by 
the  commissioners.  Then  sect.  57  (2)  and  sect.  52 
of  the  Taxes  Management  Act  1880  (43  &  44 
Yict.  c.  19)  show  that  income  tax  and  inhabited 
house  duty  are  to  be  assessed  on  the  same  foot- 
ing. Besides,  all  the  provisions  as  to  appeals  in 
the  Taxes  Management  Act  1880  would  be  useless 
if  the  poor  law  valuation  was  to  be  the  valuation 
on  which  the  inhabited  house  duty  must  be 
assessed ;  it  would  be  then  necessary  to  deal  only 
with  the  poor  law  valuation.  We  Hubmit,  there- 
fore, that  the  valuation  on  which  the  inhabited 
house  duty  is  to  be  assessed  is  the  gross  value, 
and  that  the  commissioners  are  entitled  to  fix  this 
without  regard  to  the  poor  law  valuation. 

Horridge  in  reply. — All  the  provisions  of  the 
Taxes  Management  Act  1880  may  be  given  a  mean- 
ing without  any  interference  with  our  argument. 
For  instance,  the  poor  law  valuation  may  include 
something  besides  the  inhabited  house.  It  may, 
for  example,  include  a  farm.  Here  a  separate 
yaluation  of  the  house  would  be  necessary.  We 
come  clearly  within  rule  8  of  sched.  B  of  the 
House  Tax  Act  of  1808,  and  the  cases  cited  before 
show  that  "full  annual  value"  means  rateable 
value  unless  there  is  something  to  qualify  that 
meaning.  There  is  nothing  to  qualify  such 
meaning  in  sched.  B,  and  that  schedule  is  not 
repealed  by  the  Taxes  Management  Act  1880,  but 
is  left  as  a  guide  to  valuation.  The  Yaluation 
(Metropolis)  Act  1869,  whatever  its  effect^  does  not 
define  the  words  used  in  sched.  B  for  general 
purposes,  but  merely  for  valuations  in  the  metro- 
polis. 

Gbintbk  V,  Fleminq. 

At  a  meeting  of  the  Commissioners  for  the 
General  Purposes  of  the  Income  Tax  Acts  and 
for  executing  the  Acts  relating  to  the  inhabited 
house  duties  for  the  division  of  Teovil,  in  the 
county  of  Somerset,  held  at  Teovil,  in  the  said 
division  and  county,  on  the  3rd  Dec.  1898,  George 
Grinter,  of  Ilchester,  within  the  said  division, 
innkeeper,  appealed  against  an  assessment  to 
inhabited  house  duty  at  the  rate  of  fourpence  in 
the  pound  upon  602.,  the  reot  or  annual  value  of 
the  premises  known  as  the  Bull  inn,  at  Ilchester. 

It  was  proved  or  admitted  before  the  commis- 
sioners as  follows : 

The  said  George  Grinter  was  the  ocoapier  of  the 
premiaee  the  snbjeot  of  the  aeaessment  (hereinafter 
referred  to  as  the  said  premises),  and  held  the  same  of 
MeearB.  Ord,  Battisoombe,  and  Elwes,  brewera,  of 
Somerton,  Somerset,  on  a  yearly  tenancy,  at  a  rental  of 
141.  per  annnm,  nnder  an  agreement,  dated  the  17th 
Maroh  1898,  whereby  he  covenanted  {inter  alia)  to 
pnrohase  all  his  beer,  spirits,  and  mineral  waters  of  the 
said  Ord,  Battiaoombe,  and  Elwes. 

Ord,  BattiBoombe,  and  Elwes  held  the  said  premiBes 
from  tiie  freeholder  on  a  lease,  daied  the  6th  May  1893, 
for  a  term  of  ten  yean  from  the  6th  May  1893  at  a 
rental  of  601.  per  annum,  and  they  were  bound  to  do 
repairs. 

For  the  last  poor  rate,  which  was  made  before  the 
time  of  making  the  said  assesMiuent  to  inhabited  house 
daty  in  the  pariah  in  which  the  said  premises  were 
sitaate,  the  premises  were  assessed  at  the  snm  of  231.  as 
the  gross  estimated  rental  value,  and  191. 16«.  as  the 
rateable  value. 
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The  rent  of  141.  per  aminm  paid  by  the  appelUmt  as 
aforesaid  was  lese  than  the  fcdl  and  joat  yearly  rent 
at  which  the  aaid  premiaee  were  worth  to  be  let  by  the 
year  as  a  free  hooae  to  the  ooonpier  thereof,  inasmnoh 
as  the  appellant  gaye  additional  consideration  for  the 
tenancy  of  the  said  premises — namely,  the  oorenant 
referred  to  aboTe  to  purchase  all  beer,  spirits,  and 
mineral  waters  of  his  landlords. 

The  said  premises  were  assessed  for  income  tax  onder 
ached.  A  at  the  annual  yaloe  of  601.,  and,  no  appeal 
haying  been  lodged  against  sach  assessment,  the  commis- 
sioners consider  the  same  to  be  a  correct  one. 

It  was  contended  on  behalf  of  the  appellant : 

(1)  That  the  assessment  of  the  premises  to  the 
inhabited  house  duty  shonld  be  the  same  as  the  rateable 
(or,  in  the  altematiYe,  the  gross)  assessment  of  the  said 
premises  for  the  poor  rate. 

(2)  In  the  altematiTe,  that  the  assessment  of  the 
premises  to  the  inhabited  house  duty  ought  to  be  upon 
the  full  and  just  yearly  rent  at  which  the  said  premises 
were  worth  to  be  let  by  the  year  as  a  free  house  to  the 
appellaitt  as  the  oocupier  thereof,  and  not  upon  the  rent 
which  his  landlordii  might  pay  for  the  premi«eB  on  con- 
siderations personal  to  themselves. 

(3)  That  as  there  existed  among  the  brewers  in  the 
district  in  which  the  said  premises  were  situate  and 
elsewhere  great  competition  to  secure  licensed  premises 
for  the  purpofle  of  letting  them  as  '*  tied  houses  "  and 
thus  making  profits  for  themseWes  by  increasing  the  sale 
and  consumption  of  their  own  beer,  spirits,  and  mineral 
waters,  the  commissioners  ought  to  receive  eyidenoe 
(which  the  appellant  offered  to  adduce)  as  to  the  annual 
value  of  the  said  premises — ^that  is  to  say,  the  rent  at 
which  his  premises  were  worth  to  let  by  tiie  year  as  a 
free  house — or  to  take  steps  under  5  A  6  Yiot.  c.  35, 
as.  81,  83 ;  16  &  17  Vict.  c.  34,  s.  47 ;  and  43  A  44 
Vict.  c.  19,  or  otherwise  to  ascertain  such  annual  value. 

(4)  That  by  reason  of  the  said  competition  the  rent 
of  601.  per  annum  paid  by  the  said  Ord,  Battisoombe,  and 
Elwes  was  more  than  the  full  and  just  yearly  rent  at 
which  the  said  premises  were  worth  to  be  let  by  the  year 
as  a  free  house  to  the  occupier  thereof. 

For  the  respondent  it  was  maintained : 

(1)  That  the  assessment  of  the  premises  to  the  in- 
habited house  duty  need  not  ueoeesarily  be  the  same  as 
the  assessment  uf  either  the  rateable  or  tbe  gross  value 
of  the  premises  for  the  poor  rate. 

(2)  That  if  601.  represented  the  annual  value  of  the 
premises  for  sched.  A,  there  is  no  reason  why  inhabited 
house  duty  should  be  charged  on  a  less  amount. 

(3)  That  the  commissioners  were  not  bound  to  receive 
evidence  as  to  the  annual  value  of  the  said  premises  or 
to  take  any  steps  under  5  &  6  Vict.  c.  35,  ss.  81  and  82 ; 
16  &  17  Yict  c.  34,  s.  47 ;  and  43  &  44  Viot.  c.  19,  or 
otherwise  to  ascertain  such  annual  value. 

(4)  That  the  annual  value  was  the  full,  just,  and  true 
rent  that  could  be  obtained  for  the  premises  when  let  as 
a  free  house,  and  that  the  premises  were  so  let  to  Ord, 
Battiscombe,  and  Elwes. 

(5)  That  as  in  addition  to  the  601.  rent  paid  for  the 
premises  the  tenants  (Ord,  Battiscombe,  and  Elwes)  had 
covenanted  to  do  all  repairs,  the  assessment  could  not  be 
said  to  be  excessive 

The  commissioners  were  of  opinion  that  the 
evidence  which  the  appellant  offered  to  adduce 
should  not  be  admitted,  and  that  the  rent  paid  by 
Ord,  Battiscombe,  and  Elwes  for  the  premises 
represented  the  annual  value  for  the  purposes  of 
inhabited  house  duty,  and  thereupon  confirmed 
the  assessment. 

Asquith,  Q.C.  and  Loehnis  for  the  appellants. — 
We  adopt  the  argument  of  the  appellants  in  the 

J  previous  case.    Our  contention  is  that  if  our  case 
alls  within  rule  8  of  sched.  B  of  the  Act  of  1808, 


then  the  poor  law  valuation  is  the  valuation  on 
which  tbe  inhabited  house  duty  must  be  assessed; 
and  if  it  does  not  fall  within  rule  8,  it  must  fall 
within  rule  11,  and  then  the  actual  rent  is  the 
valuation  for  assessment.  By  rule  11,  in  all  cases 
not  coming  within  the  other  rules  the  annual 
value  upon  which  the  assessment  is  to  be  made  is 
to  be  the  *'  actual  amount  of  the  rent  at  which  the 
said  houses  and  premises  aforesaid  respectively 
are  let,  or,  if  not  let,  the  rent  which  they  respec- 
tively are  worth  to  be  let  by  the  year."  Here  the 
house  is  let,  and  the  actual  amount  of  the  rent  is 
142.  a  year.  We  submit,  therefore,  that  either 
rule  8  applies,  in  which  case  the  poor  law  valua- 
tion is  the  valuation  for  assessment,  or  rule  11 
applies,  and  then  the  valuation  for  assessment  is 
the  actual  rent  If  the  court  holds  that  neither 
rule  8  nor  rule  11  applies,  then  the  commissioners 
should  have  admitted  evidence  to  ascertain  what 
the  annual  value  actually  was.  The  rent  paid  by 
the  brewers  is  not  necessarily  the  annual  value ; 
owing  to  the  competition  between  brewers  for 
licensed  houses  the  rent  given  may  greatly  exceed 
the  real  value.  This  is  not  now  contested  by  the 
Grown,  and  of  course  could  not  be  after  the  deci- 
sion in  White  v.  Bradford-on-Avon  Aaaewment 
Committee  (78  L.  T.  Rep.  758;  (1898)  2  Q.  B.  630). 

The  8oli4sitor'G€neral  for  the  respondent. — ^I 
have  nothing  to  add  to  the  argument  for  the 
respondent  in  the  previous  case  as  to  the  first 
point — ^that  is,  the  application  of  rule  8  to  this 
case.  As  to  the  second  point — ^the  application  of 
rule  11 — ^I  contend .  that  142.  is  not  the  "  actual 
amount  of  the  rent "  here.  Besides  the  rent  there 
is  the  covenant  to  seU  no  beer,  spirits,  or  mineral 
waters  except  those  of  the  landlords.  This  has  to 
be  taken  into  consideration  in  deciding  what  the 
actual  rent  is : 

Campbell  v.  Inland    Revenue  Committee^   1   Tax 
Cas.  284 ;  17  So.  L.  Bep.  83. 

On  the  third  point  I  admit  the  case  must  go  back 
to  the  commissioners  to  ascertain  the  actual  value. 
White  v.  BrcuU^ord-onAvan  Aasesement  Committee 
(sup.)  decided  that  where  persons  following  a 
ceitain  trade  are  anxious  to  secure  certain  houses, 
you  need  not  necessarily  take  the  fancy  price 

given  by  one  of  them  for  a  house  as  its  reai  value, 
ut  that  nevertheless  the  fact  that  such  persons 
are  willing  to  give  fancjr  prices  is  a  fact  to  be 
taken  into  consideration  in  ascertaining  the  real 
value. 

Loehnie  in  reply. 

Gbaktham,  J. — Two  cases  have  been  argued 
before  us — ^the  case  of  Wodker  and  Son  Limited 
y.  Brieley,  in  which  a  question  arose  as  to  the  way 
in  which  the  inhabited  house  duty  should  m 
assessed,  and  the  case  of  Grinter  v.  Fleming^  in 
which  the  same  question  arose  and  also  another 
question  as  to  tbe  way  in  which  the  value  of  the 
premises  in  question  should  be  ascertained.  1 
propose  to  give  judgpnent  in  Walker  v.  Brideu 
before  alluding  to  what  I  think  ought  to  be  sua 
in  reference  to  Grinter  v.  Fleming.  It  seems  to 
me  that  the  question  as  to  the  way  in  which  the 
duty  should  be  assessed  which  has  necessitated  the 
lengthened  arguments  which  have  been  addressed 
to  us  has  arisen  from  the  fact  that  the  appellants 
have  failed  to  realise  that  the  House  Tax  Acts 
1803  and  1808  were  passed  at  a  time  when  there 
was  no  settled  basis  upon  which  the  poor  rate  was 
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asseBsed  throoshoat  the  country.    It  is  not  neces- 
sary to  go  back  to  the  origin  of  the  poor  law  in 
the  time  of  Elizabeth.    Suffice  it  to  say  that, 
when  one  remembers  that  the  Poor  Behef  Act 
1601    provided   that   people  were   to   be   rated 
aooording  to  their  abOity,  one  can  well  under- 
stand that  there  should  have  been  considerable 
nnoertainty  as  to  the  way  in  which  the  rate  should 
be  assessed.    In  the  time  of  Qeorge  III.  we  know 
from  history  that  various  parishes  adopted  various 
principles  of  assessment.    The  Legislature  had 
to  acknowledge  the  very  different  methods  which 
were  adopted  in  different  parishes,  and  in  the 
schedule  to  the  House  Tax  Act  1803,  which  was 
practicaJly  re-enacted  by  the  House  Tax  Act  1808, 
they  endeavomred  to  prepare  and  lay  down  rules 
by  which,  admitting  these  different  principles, 
another  tax  might  be  levied  for  the  purposes  of 
the  country.    Again,  it  should  not  be  forgotten 
that  the  poor  law  assessment  was  for  the  purpose 
of  raising  money  specially  for  the  relief  and  main- 
tenance of  the  poor  in  each  parish,  and  the  various 
parochial  authorities  were  not  unnaturally  allowed 
to  do  pretty  much  as  they  liked  as  long  as  they 
succeeded  in  relieving  the  poor.  In  some  parishes 
there  was  an   immense   number  of   poor,    and 
the  rate  ate   up  the  greater  part  of  the  value 
of  the  property.    Various  schemes  were  adopted 
in  the  interest  of  the  ratepayers.    The  tenantry 
were  sometimes  encourageii  to  hire  men  on  con- 
dition that  the  parish  should  give  them  so  much 
for  wages.    A  sort  of  relief  in  wages  was  intro- 
duced.    That  money  had  to  come  out  of  the 
parish  in  some  way  or  other.  A  man  would  be  paid 
half-a-crown  a  week  by  a  farmer,  but  the  farmer 
would  also  receive  five  shillings  a  week  out  of  the 
rates,  which  was  also  to  be  given  to  the  man.    Or 
if  the  farmer  would  take  him  on  and  pay  him  so 
much  in  wages,  then  the  farmer  would  have  so 
much  out  of  the  rates.     The  various  parishes 
were  thus  left  first  to  assess  the  poor  rate  in  the 
beet  way  they  could,  and  it  was   not  until  the 
Parochial  Assessment  Act   1836   that  this  was 
altered.    That  being  so,  it  was  necessary  to  have 
some  basis  for  imperial  taxation  which  would  ope- 
rate throughout  the  country,  and  which  could  be 
relied  upon   in  every  parish,  town,  and  county. 
Therefore,  when  the  Liegislature  introduced  the 
inhabited  house  duty — ^which  was  a  sort  of  income 
tax — ^they  framed  the  rules  to  sched.  B  of  the 
Acts  of   1803  and  1808  for  the  special  purpose 
of  guidins  the  assessors  as  to  how  they  were  to 
arrive  at  flie  value  of  the  premises  to  be  assessed. 
They  took  a  number  of  imaginary  cases,  and 
provided  that  if  in  such  a  case  such  a  thing  hap- 
pened, tiien  the  assessors  were  to  do  so  and  so. 
It  does  not  at  all  follow  that  these  rules  cover 
every  specific  case,  unless,  of  course,  reliance  is 
placed  upon  rule  10,  which  seems  to  bring  every- 
tyng  within  its  fold,  providing  that  if  there  is  no 
other  system  which  the  assessors  can  adopt,  then 
they  are  to  do  so  and  so.    That  was  the  system 
which  was  adopted  at  the  time  when  the  schedule 
was  enacted.     Although  it  is  time  that  subse- 
quent  Acts    have  given   fresh   vitality  to    this 
schedule,  yet  it  is  very  difficult  to  apply  it   at 
the  present  day,  because  the  circumstances  of 
taxation — particularly  taxation  for  the  poor  rate 
— are  now  so  entirely  different  from  what  they 
were.    For  this  reason  I  do  not  think  we  ought 
to  apply  the  principle  or  authority  of  Dobba  v. 
Qrana  Junction  Waterworks   Company  (sup,)  to 


the  interpretation  of  the  rules  under  the  schedule 
to  the  Act  of  1808,  and,  although  of  course  we 
are  bound  by  that  decision  wherever  it  applies, 
I  think  we  ought  not  to  forget  what  one  of  the 
most  eminent   lawyers  of  the  present  century 
(Lord  Watson)  told  us  in  his  judgment  in  that 
case — namely,  that,  although  he  agreed  with  the 
decisions  of  the  other  judges,  yet  that  case  was 
not  to  be  quoted  or  consic^red  as  an  authority 
under  any  other  statute,  but  was  practically  to  be 
limited  to  the  particular  statute  which  was  there 
under  consideration.     That  being  so,  can  it  be 
said    that    in  interpreting  rule  8  of  sched.  B, 
which  provides  that  **  in  case  the  said  poor  rate 
shall  have  beeoi  made  throughout  by  a  pound  rate 
on  the  full  annual  value  of   all    the  dwelling 
houses,"  we  are  entitled  to  apply  Dobbs  v.  Orand 
Junction    Waterworks    Company   (sup,),  and   to 
assume  that  "  full  annual  value  '*  meant "  rateable 
value  "  at  the  time  when  the  schedule  came  into 
force  P    It  seems  to  me  that,  in  view  of  the  other 
rules,  it  is  manifest  that  that  was  not  the  intention. 
Rule  7  provides  that  as  a  basis  the  annual  value  is 
never  to  be  below  what  we  may  now  speak  of  as 
the  rateable  value.    But  if  in  rule  8  also   "full 
annual  value "  means  the  same  thine — ^namely, 
i*ateable  value — what  need  is  there  for  rule  7  P 
It  seems  to  me  that  the  two  rules  must  refer  to 
different   states   of   circumstances.    Bule    7,   I 
think,  was  meant  to  apply  where  the  property 
had  been  rated  to  the  poor  rate  at  something 
less  than  its  full  value— in  that  case  the  asses- 
sors must  not  in  any  circumstances  go  below  the 
reduced  value ;  but  where  no  reduction  had  been 
made  at  all,  but  the  premises  had  been  charged 
on  a  rack   rent,   then  the  assessors  might  take 
the  rack  rent  as  the  basis.    Bule  9  was  enacted 
to  meet  the  cases  in  which  property  was  rated 
at  a  proportionate  part  of  its  value — say,  50  or 
75  per  cent.    Under  this   rule,  notwithstanding 
that  the  property  was  rated  to  the  poor  rate  at 
only  a  proportionate  part  of  its  value,  it  might 
yet  be  assessed  to  the  full  value.    Then  comes 
rule  10,  which  one  of  the  learned  counsel  for  the 
appellants  with  good  reason  said  that  he  did  not 
understand  and  declined  to  construe  unless  he 
was  bound  to  do  so.    It  is  certainly  very  difficult 
to  construe;  but  I  think  its   meaning  may  be 
that  which  I  ventured  to   suggest  during  the 
argument,  and  that  it  was  intended  to  apply  in 
the  case  of  a  parish  in  which  everything  was 
very    much   underrated    with   the   result   that, 
though  a  sufficient  poor  rate  might  be  raised  for 
the  parish,  the  income  of  the  county  would  suffer 
materially  by  reason  of  this  tax  being  levied  on 
less  than  the  full  value  of  the  property.    Where 
in  such  a  case  the  assessors  find  that  half  of  the 
houses,  let  us  say,  are  let  at  rack  rents  and  the 
other  half  occupied  by  the  owners,  they  are  to  be 
entitled  to  estimate  the  value  of  all  the  houses  on 
the  basis  of  those  that  are  let.    If  the  houses  that 
are  let  are  let  at  rents  of  dOl.  a  year  and  are  rated 
only  at  15Z.  a  year,  the  assessors  are  entitled  to 
assume  that  the  houses  which  are  occupied  by 
their  owners  are  underrated  in  exactly  the  same 
proportion.    This  seems  to  be  the  true  construc- 
tion of  this  particular  rule  of  the  schedule.    Its 
purpose  would  appear  to  have  been  to  prevent 
the  country  from  being  deprived  of  a  considerable 
sum  which  it  would  have  received  if  all  the  pro- 
perty throughout  the  country  had  been  rated  in 
the  same  proportion  and  on  tbe  same  basis.  Then, 
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in  regard  to  rule  II ,  there  were  difficulties  which 
it  was  desired  to  meet,  but  I  do  not  think  it 
necessary,  so  far  as  the  interpretation  of  the 
present  Act  is  concerned,  to  consider  what  is  the 
meaning  of  that  rule.  I  now  pass  on  from  the 
Act  of  1803  and  the  Act  of  1808  and  the  schedule 
thereto  to  the  House  Tax  Act  1851,  which  un- 
doubtedly does  refer  to  that  schedule.  It  does 
not  however,  provide  that  in  all  circumstances 
that  schedule  is  to  be  treated  as  a  guide  and  the 
rules  there  laid  down  as  necessarily  applying.  It 
is  only  provided  by  the  latter  part  of  sect.  2 
of  that  Act  that  the  rules  are  to  apply  so 
far  as  they  are  or  shall  be  applicalble,  so 
that  it  is  necessary  to  consider  whether 
they  are  or  are  not  applicable.  Passing  next 
to  the  Taxes  Management  Act  1880,  I  think 
there  can  be  no  doubt  that  the  Legislature  passed 
that  Act  on  the  assumption  that  it  was  acknow- 
ledged, and  had  been  acknowledged  for  many 
years,  that  the  inhabited  house  duty  was  not  a 
duty  which  was  assessed  on  the  principle  of  poor 
rate  assessment  in  the  various  parishes  of  the 
country.  If  it  had  been  assessed  according  to 
that  principle,  I  cannot  understand  why  pro- 
visions were  inserted  giving  the  commissioners  the 
right  of  having  witnesses  called  and  adducing 
evidence  on  oath  with  a  view  to  determining  what 
was  the  value.  These  provisions  would  have  been 
unnecessary  if  the  simple  test  had  been,  What  is 
the  poor  rate  P    It  is  true  that  one  of  the  sections 

fives  the  right  to  look  at  the  parochial  books; 
at,  if  it  was  intended  that  they  were  to  be  bound 
by  the  poor  law,  why  did  it  not  go  on  to  provide 
that  the  authorities  should  make  the  assessment 
to  inhabited  house  duty  according  to  the  principle 
of  the  poor  law  assessment,  and  should  oe  guided 
by  the  value  which  is  inserted  in  the  poor  rate  P 
For  these  reasons  it  seems  to  me  that  all  the  Acts 
which  have  been  passed  subsequent  to  the  Act  of 
1808  have  been  passed  on  the  assumption  that  the 
inhabited  house  duty  was  to  be  assessed  upon  a 
principle  entirely  different  from  that  of  the  poor 
rate.  In  the  one  case  the  taxation  was  for  local 
purposes,  in  the  other  case  it  was  for  national 
purposes.  In  the  one  case  it  mattered  little  how 
the  money  was  raised  so  long  as  enough  was 
raised  to  maintain  the  poor ;  in  the  other  case  it 
was  desired  to  raise  as  large  an  amount  as  could 
fairly  be  got  from  the  whole  country,  ti'eating  the 
whole  country  fairly  and  equally  by  adopting  a 
uniform  principle  of  taxation.  It  seems  to  me 
that  the  words  "rent"  and  "full  value"  were 
intended  to  have  a  different  meaning  from  the 
"  annual  value  *'  mentioned  in  the  Parochial 
Assessments  Act  1836.  That,  I  think,  nobody  can 
doubt  who  realises  that  the  various  sections 
alluded  to  in  argument  are  framed  on  the  assump- 
tion that  some  principle  other  than  the  poor  rate 
must  be  adopted  as  a  guidance  to  what  the  value 
is.  That  prmciple  is  to  get  at  the  full  value  in 
the  ordinary  sense  of  the  word,  apart  from  the 
technical  sense  which  has  been  given  to  it  in 
interpreting  the  Act.  For  these  reasons  I  think 
our  judgment  ought  to  be  for  the  Grown.  As  to 
the  second  case  of  Orinter  v.  Fleming,  what  I 
have  just  been  saying  will  apply  to  the  main 
question  in  dispute  in  that  case,  and  therefore  I 
do  not  propose  to  add  anything  mui  e  in  reference 
to  that  question,  but  only  to  say  a  word  or  two 
with  regard  to  the  other  question  there  in  dispute 
— namely,  whether  or  not,  where  the  landlord,  the 


owner  of  the  property,  has  let  it  to  a  brewer  at  a 
rent  of  60Z.,  and  the  brewer  has  sub-let  it  as  a 
"  tied  house  "  to  a  tenant  of  his  at  a  rent  of  142., 
or  some  other  rent  less  than  60Z.,  the  assessors 
are  bound  to  take  the  poor  lute  assessment 
as  representing  the  amount  of  the  rent,  or 
whether  they  are  entitled  to  take  the  rent  of  60L, 
which  was  fixed  by  the  landlord  and  paid  b^  the 
brewer,  as  the  basis  of  assessment.  In  my  judg- 
ment they  are  not  necessarily  bound  by  either.  It 
was  the  duty  of  the  commissioners  to  take 
evidence  and  nnd  out  what  was  the  value  of  the 
property ;  and,  although  I  do  not  think  we  ought 
to  bind  them  absolutely  to  the  principle  involved 
in  White  v.  Bra^ord-on-Avon  Asaessmewt  Com- 
mittee («up.),  yet  I  think  that  that  principle  would 
apply  in  this  case.  I  do  not  want  to  lay  it  down 
as  law  that  it  would,  because  the  commissioners 
have  not  yet  taken  evidence,  and  we  do  not  know 
what  evidence  might  be  brought  before  them; 
but  it  seems  to  supply  the  best  test  and  the  best 
basis  that  could  be  adopted.  I  do  not  think  that 
any  of  the  suggestions  made  on  behalf  of  the 
appellant  are  sound.  The  first  suggestion  was 
that  the  money  rent  actually  paid — that  is,  142.  a 
year — should  be  taken.  That  would  not  be  fair  or 
just,  because  it  is  not  the  rent.  By  his  agree- 
ment the  appellant  stipulates  for  payment  of  an 
extra  rent  of  102.  if  he  buys  beer  from  any  person 
other  than  his  landlords,  the  brewers.  That  makes 
or  might  make  the  rent  242.  There  is  also  another 
provision  by  which  he  is  to  pay  another  102.  in  any 
year  in  which  the  amount  due  on  his  beer  biU 
exceeds  302.,  which  makes  or  might  make  the  rent 
342.  In  addition  the  appellant  is  liable  to  an 
action  at  the  suit  of  his  landlords  for  breach  of 
tf^ovenant  in  not  buying  his  beer  exclusively  from 
them,  and,  beyond  that,  he  is  liable  to  be  turned 
out  by  his  landlords  at  three  months'  notice. 
All  these  liabilities  must  be  taken  into  account,  it 
seems  to  me,  in  determining  what  is  the  rent  of 
that  property.  At  the  same  time,  it  seems  to  me 
that  the  602.  rent,  as  taken  by  that  test,  is  not 
"  rent."  Probably  602.  a  year  was  the  maximum 
rent  which  the  landlord  was  enabled  to  get  for 
this,  because  the  particular  brewers  wanted  to  sell 
a  particular  quahty  of  beer,  and  were  prepared, 
therefore,  to  pay  in  the  shape  of  rent  a  great  deal 
of  the  profit  they  were  making  on  the  sale  of 
their  beer.  If  the  assessors  merely  took  that  rent 
as  their  guide,  it  may  be  that  they  were  wrong. 
Evidence  might  be  brought  that  the  properirf  hc^ 
gone  up  so  much  in  value  because  so  manj 
brewers  were  competing  for  it,  and  that  if  it 
were  put  up  as  a  free  house  it  would  always  get 
that  rent.  They  might  act  upon  that.  Without, 
however,  laying  down  a  hard  and  fast  rule,  they 
are  to  determine,  on  the  best  evidence  available, 
what  is  the  fair  rent  of  the  premises  as  a  house 
to  be  let  in  that  particular  lo<^ity,  without  being 
tied  to  owners,  or  being  subject  1o  the  tied-house 
provisions  of  the  agreement  binding  the  lessee  to 
buy  beer  from  a  particular  brewer.  For  theae 
reasons,  in  Grinter  v.  Fleming  also  our  judgment 
will  be  against  the  appellant.  In  regard  to  the 
second  question  there  in  dispute— namely,  as  to 
the  rent  of  the  premises — the  case  must  go  back 
to  the  commissioners.  As  the  commissioners  were 
wrong  in  refusing  to  allow  evidence  to  be  given,  I 
think  the  respondent  ought  to  pay  the  appellant 
whatever  costs  are  occasioned  by  the  further 
inquiry. 
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Phillimokb,  J — I  agree  that  oor  jadgment 
must  be  for  the  rei»ponaeiit  in  Wcdker  and  Son 
Limited  y.  Brtsley;  but  I  base  my  judgment 
upon  somewhat  narrow  grounds.  I  Uimk  the 
Valuation  (Metropolb)  Act  1869  is  a  double- 
edged  weapon,  which  hurts  as  much  as  it  helps 
the  respondent's  case.  On  consideration  I  do  not 
think  any  argument  can  be  drawn  from  the  Taxes 
Management  Act  1880.  It  seems  to  me  that  all 
the  sections  of  that  Act  to  which  reference  was 
made  can  be  satisfied  either  by  the  income  tax 
or  the  land  tax  or  by  the  inhabited  house  duty 
In  oertun  cases  where  obviously  there  is  room 
for  dispute,  as,  for  instance,  under  rules  11  and 
14  under  sched.  B.  to  the  House  Tax  Act  1808. 
I  agree  that  the  rule^  under  that  schedule  are 
still  in  force,  and  that  wherever  rule  8  applies 
the  Grown  would  have  to  apply  it  and  be  bound 
by  it.  I  have  come  to  the  conclusion,  however, 
that,  at  any  rate  in  this  case  (and  probably  now  in 
every  case),  rule  8  cannot  apply,  inasmuch  as  the 
state  of  things  contemplated  by  that  rule  does 
not  now  exist.  I  a^pree  with  my  brother  that  the 
system  of  rating  in  existence  at  the  time  the 
Acts  of  1803  and  1808  were  pajssed  vras  by  no 
means  uniform.  It  is  not  only  possible  but 
probable  that  in  several  cases  the  assessment  was 
aotoally  based  upon  the  rental  value  of  the  pro- 
perty assessed.  Under  the  Poor  Belief  Act  1601 
it  seems  Qoite  possible  that  it  might  have  been 
so  fixed.  The  inhabitant  was  rated  according  to 
his  ability,  and  the  house  which  he  occupied  was 
taken  as  the  measure  of  his  ability.    It  was  thus 

Suite  immaterial  as  between  the  inhabitants  of 
be  same  parish  whether  the  rent  or  the  net  value 
of  the  house  was  taken.  If  the  poor  rate  was  now 
assessed  upon  the  rental,  or  what  has  sometimes 
been  called  the  gross  or  full  annual  value  of  the 
property,  I  thmk  the  rules  would  still  apply, 
and  that  the  Crown  would  be  concluded  by  such 
valuation.  If  the  poor  rate  assessment  purported 
to  be  a  proportion  of  the  gross  annual  value  of 
the  ]property  it  would  be  possible  by  a  simple 
sum  in  proportion  to  arrive  at  the  gross  annual 
value,  and  in  that  case  role  9  would  apply.  It 
seems  to  me,  however,  that  the  rules  are  not,  and 
probably  never  again  will  be,  in  operation  in  such 
a  case  as  this,  inasmuch  as  poor  rates  now  never 
are  assessed  on  the  full  annual  value.  That  leads 
us  to  the  question  that  has  been  most  strenuously 
debated  in  this  case.  I  agree  that  for  the  pur- 
poses of  the  Waterworks  Glauses  Acts,  of  the 
Church  Buildings  Acts,  and  probably  of  other 
Acts  also,  "  full  annual  value "  means  the  net 
value  after  all  proper  deductions.  I  am  satisfied, 
however,  that  the  House  Tax  Acts  1803  and  1808 
have  made  their  owi^  dictionary,  and  that  in  these 
Acts  the  expression  "  full  annual  value "  means 
the  rent  to  be  got  from  the  premises.  In 
attempting  to  discover  the  meaning  of  these 
words  as  used  in  the  schedule,  I  think 
we  gain  some  assistance  from  its  initial 
words :  "  A  schedule  of  the  duties  made  payable 
on  all  inhabited  dwelling-houses  .  .  .  according 
to  the  value  thereof  .  .  .  for  every  such 
inhabited  house  which  .  .  .  shall  be  worth 
the  rent  hereinafter  mentioned."  It  seems  to  me 
to  follow  from  these  provisions  that  the  expres- 
sions "value"  and  "full  value'* — certainly  the 
latter — mean  "rent."  There  are  other  portions 
of  the  statute  which  point  in  the  same  direction. 
I  therefore  come  to  the  conclusion  that  rule  8 


only  applies  where  poor  rate  is  assessed  on  what 
we  now  call  the  gross  value.    This  view  seems  to 
me  to  be  borne  out  by  the  House  Tax  Act  1851, 
which  appears  to  send  us  back  to  these  rules,  but 
which  contains  a  strong  expression  of  opinion  as 
to  what  their  meaning  is.     It  provides  that  the 
duties  are  to  be  those  specified  in  the  schedule 
annexed  to  it,  which  is  described  as  bein^  "  the 
schedule  referred  to,  containing  the  duties  by 
this  Act  made  pavable  upon  inhieibited  houses  in 
and  throughout  Great  Britain  according  to  the 
annual  value  thereof — ^that  is  to  say,  for  every 
inhabited  dwelling-house  which,  with  the  house- 
hold and  other  offices,  yards,  and  gardens  there« 
with  occupied  and  charged,  is  or  shall  be  worth 
the  rent  of    201.  or  upwards."      I  think    these 
words  go  to  show  that  the  value  is  the  rent. 
If  rule  8  is  intended  to  apply  to  cases  where  the 
rating  is  upon  the  full  rental  value  of  the  pro- 
perty, rule  9  would  apply  where  the  rating  for 
some  odd  reason  is  on  a  proportionate  part  of  the 
value.    Rule  10  may  have  been  intended  to  apply 
in  cases  in  which  the  property  is  not  rated  only  at 
a  proportion  of  its  value,  but  where  the  value  has 
been  arrived  at  bv  actually  assessing  the  property 
at  a  proportion  of  its  value ;  or  in  cases  in  which 
the  assessment  is  fair,  not  because  the  full  rent 
has  been  taken,  not  because  a  proportion  has  been 
deducted,  but  because  in  eacn  case  the  proper 
deductions  can  be  made,  these  varying  in  propor- 
tion  in  respect  of  the  different  cukssee  of  houses 
or  premises  rated.    If  that  is  the  true  construc- 
tion of  rules   9  and  10,  it  tends  to  show  that 
rule  8  refers  to  the  gross  annual  value.    Rule  11 
provides  that  "in  every  case   where  the  rules 
Before  mentioned  are  not  applicable  "  it  becomes 
the  duty  of  the  assessors  to  "  make  their  assess- 
ment from  the  best  information  they  can  obtain 
of  the  annual  value  thereof,  which  in  all  cases 
shall  be  the  actual  amount  of  the  rent  at  which 
the  said  houses  and  premises  aforesaid  respec- 
tively are  let,  or,  if  not  let,  the  rent  which  thev 
respectively  are  worth  to   be  let  by  the  year. 
That  rule  enables  us   to  understand  the  words 
"  worth  the  rent."    It  empowers  the  assessors  to 
aacei'tain  the  rent  by  msJking  the  inquiry  there 
referred  to ;  and,  as  upon  the  basis  of  tnis  inquiry 
it  is  not  disputed  that  this  assessment  shoald 
stand,  in  my  opinion  our  judgment  should  be  for 
the  Grown.    In  OrinUer  v.  Fleming^  so  far  as  the 
same  question  arises,  our  judgment  is  of  course 
the  same.     But  the  appellant  in  that  case  turns 
the  respondent's  argument  against  him.    He  says 
that,  even  if  it  be  uie  rent  that  is  the  measure  of 
value,  still  the  assessment  is  too  high  because  the 
rent  is  only  141.  a  year,  which  happens  in  this 
case    to    be    less    than    the    rateable    or    gross 
value.    The    answer    is,    I    think,    that    iS,.  is 
not   the   rent.    Rents   constantly    in  old  days, 
not  infrequently  at  the  time  these  Acts  were 
passed,  and  sometimes  even  at  the  present  day, 
are  reserved  partly  in  money  and  partly  in  kind. 
I  myself  know  of  many  such  rents.    1  have  no 
hesitation  in  saying  that  in  such  cases,  in  order  to 
arrive  at  the  rent  of  the  premises  for  rating  pur- 
poses, the  part  of  the  return  which  was  made  in 
kind  would  have  to  be  valued  equally  with  the 
part  which  was  made  in  money.      I  tbeiefore 
think  that  a  consideration  such  as  a  covenant  to 
consume  beer,  which  can  almost  be  estimated  in 
rent,  must  be  treated  as  a  portion  of  the  rent. 
As  regards  the  practical    working  out  of   the 
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Talnation  in  Chrinter  v.  Fleming,  my  view  differs 
slightly  from  that  of  my  learned  brother,  though 
it  may  be  that  the  difference  is  not  of  much  im- 
portance. It  seems  to  me  that  there  ought  not  to 
be  an  inquiry  as  to  what  these  premises  are  worth, 
inasmuch  as  they  have  been  let.  I  think  the 
inquiry  ought  to  be  as  to  what  is  the  rent — what 
is  the  real  yalue  as  "  rent "  of  the  money  rent 
together  with  the  covenants.  It  certainly  is  more 
than  14Z.,  because,  if  the  tenant  buys  l>eer  from 
persons  other  than  his  landlords,  the  latter  may 
at  their  option  impose  an  additional  rent  of  lOl. 
I  hardly  think  that  the  provision  under  which  the 
landloras  are  entitled  to  demand  a  further  sum  of 
lOZ.  in  the  event  of  the  tenant  being  indebted  to 
them  in  more  than  30Z.  can  be  regarded  as  rent. 
But  the  rent  of  these  premises  is  at  all  events 
certainly  more  than  14Z.    Of  course,  if  the  inquiry 


is  to  be  as  to  what  the  premises  are  worth  to  ie^ 
then  the  rule  laid  down  m  White  v.  Btudford-^m- 
Avon  Aasessment  Committee  (sup.)  ought  to  be 
applied.  I  think  that  that  rule  ought  not  to  be 
applied  here,  but  that  the  question  is,  What  is  the 
val  ue  of  the  rent  and  covenants  P  or,  in  other 
words,  What  is  the  actual  rent  of  the  premises  ? 
Otherwise  I  entirely  ame  with  the  views  expressed 
by  my  learned  brother,  and  I  think  that  the 
appellant  should  have  his  costs  of  the  inquiry. 

Judgment  for  the  Crown. 

Solicitors  :  for  Walker  and  Son  Limited, 
Field,  Boscoe,  and  Co.,  for  Miller,  Peel,  Hughe; 
Rutherford,  and  Co.,  Liverpool ;  for  G-rinter, 
Oodden,  Son,  and  Holms,  for  Beed  and  Co., 
Taunton;  for  the  respondents.  Solicitor  of  Inland 
Revenue, 
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